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EZEOUTOR  DE  SON  TORT. 

Sm  BsMnten  ud  Admlniitraton,  ZIT> 


EZXOUTOBS. 


8m  Bzveuton 


Appolutiiiciit  uid  coBpctMiey  of> 
ftud  AdmlolatTtton,  ||  lO-SO. 

AdaiBlctnton  vttb  th*  wlU  uuuxML 
■ton  Md  AdsUdctnton,  |  66. 


EXECUTORS   AND  ADMINIS- 
TRATORS. 

lUdBd*  fMwnl  admlalitnrtten  of  d»et6»tta*  m- 
taiM  MBdw  twtaaMBtMT  or  Jndldil  sppidatmrat; 
il(hti,  po««n,  dntles,  ntd  lUblUtfM  of  axeootort 
OK  admlnlstntori  In  mpoet  of  tii«  coUectloii,  nan- 
•csmant,  ukd  di (position  of  Uwlr  ttstaton*  or  in- 
IbiIiioi'  mCMm;  Md  itpii  j^ooflodissf  rolrtlin 
tkmto. 

L  ABMTNISTBATION  IN  OENEBAL,  » 

1-9. 

n.  APPOrNTMENT,  QUALIFICATION 
AND  TENURE,  g§  10-182. 

A.  Jnrisdietioii,  S§  10-18. 

B.  Ezeentora,  §§  14-20. 

C.  Administrators,  §§  21-42. 

D.  Proceedings  for  Appointment,  §§  43-05. 

E.  Administrators  with  the  Will  Annexed, 

SS  66-71. 

T.  Special  Administrators,  $$  72-75. 
O.  Second  or  Additional  Appointment, 

76-79. 
H.  Bond.  g§  80-87. 

L  Bevocation  of  Letters,  Bemoval  and  Sns- 
pension,  |$  88-119. 
•  J,  Berignation  and  Discharge,  §§  116-122. 


m.  ASSETS.   APPRAISAL  AND  INVEN- 
TORY, §§  123-136. 

A.  Property  Constitnting  Assets,  §§  123-130. 

B.  Appraisal  and  Inventory,  §§  131-136. 

IV.  COLLECTION   AND  UANAQEMENT 

OP  ESTATE,  §§  187-244. 

A.  In  General,  §§  137-203. 

B.  Real  Property  and  Interests  Therein, 

§§  204-236. 

C.  Personal  Property,  §§  237-244. 

V.  ALLOWANCE    TO  SURVTVTNG  WIFE, 

HUSBAND  OE  CHILDREN,  §§  245- 
268. 

VL  ALLOWANCE    AND    PAYMENT  OP 
CLAIMS,  §§  269-338. 

A.  Liabilities  of  Estate,  §§  269-276.  t<r 

B.  Presentation  and  Allowance,  §$  277-320. 

C.  Priorities  and  Payment,  §§  321-338. 

Vn.  DISTRIBUTION  OP  ESTATE,  §g  339- 

376^^. 

Vm.  SALES  AND  CONVEYANCE  UNDER 
ORDER  OF  COURT,  §§  877-454. 

A.  In  General,  §§  377-386. 

B.  Application  and  Order,  §§  887-410. 

C.  Sale,  $1  420-451. 

D.  Conveyance  and  Proceeds,  §§  4S8-464. 

IX.  INSOLVENT  ESTATES,  §  455. 

X.  ACTIONS,  §§  456-494. 

XI.  ACCOUNTING    AND  SETTLEMENT, 
§§  495-569. 

A.  Daty  to  Account,  §§  495-4981^. 

B.  Proceedings  for  Accounting,  §§  499-504, 

C.  Charges  and  Credits,  §|  505-518, 

D.  Compensation,  §§  514-526. 

E.  Stating,  Settling,  Opening  and  Review, 

§8  527-569. 
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Xn.  FOREIGN    AND    ANCILLARY  AP- 
POINTMENT, §§  570-572. 

Xni.  LIABILITIES     ON  ADMINISTRA- 
TION BONDS,  §S  573-5S7. 

XIV.  ESECUTOBS  DE  SON  TORT,  »  588- 
690. 

XV.  PUBLIC  ADUmiSTBATOBS.  §§  691- 
619. 

8m,  kIio,  Gliultiea;  DMd  BodlM;  Doiunt  utd 
Dlitrllintlon ;  Dowm;  Onxteir;  BMIwat;  Es- 
Utes;  Fowen;  Paxpttnltlw;  Tniiti;  Willi. 
Tlia  Uw  nlaUng  to  panoni  under  lagtl  diikbUity 
will  be  found  under  the  following  beadi:  AV 
sentoea;  Adoption;  Aliens;  Bastards;  Convicts; 
Guardian  and  Ward;  Hnaliand  aad  Wife;  In> 
fants;  Parent  and  Child;  Insane  Persons;  Has- 
tet  and  Servant;  Paupers;  Soamen;  SUvea. 
Fallnre  to  present  claim  u  gionnd  fox  ple»  In  abatt- 

ment.   Sos  Abatement  and  Bevtval,  |  39. 
Power  ta  acqoln  adTerse  titto  against.    See  Ad- 

Tona  PeaaeailoB,  |  28. 
Blfht  to  acdiiln  tltla  bjr  adwrM  pomirtw.  Mm 

Adwsa  Poasessioii,  |  IT. 
Probata  JndgmenU  and  ordan  wUflh  are  appaat 

abla.    Soe  Appeal  and  Error,  |  41. 
AppaalablUtr  of  Judgment  ordering  probata  aala. 

See  Appeal  and  Error,  |  136. 
Exemption  of,  from  giving  bODd  os  VpaaL  8ae 

Appeal  and  Error,  |  417. 
Necessity  for  bond  to  stay  proceedings  pending  ap- 

peal  by.    See  Appeal  and  Error,  |  636. 
Time  to  appeal  from  probata  daeraaa.   flea  Appaal 

and  Error,  1  176. 
Xaviaw  «f  probata  erdera  hf  oarUoraxL   Boa  Oar- 

tloran.  I  SS. 
nnadiotioB  of  probata  oonrti  om  astatoi  oC  de- 

eadenta.   Saa  Oonrta,  I  18S. 
Jurisdlctloit  of  probata  court  to  set  aside  void  ad- 
ministration.   See  Courts,  |  139. 
Bight  to  sue  for  wrongful  death.    Bee  Death,  !  13. 
Title  of  heirs  and  distributees  in  absence  of  ad- 

ntinistratlon.  Bee  Descent  and  Distribution,  |  4S. 
Equity  iurlsdlction  orax  aalataa  of  deeadasts.  8«e 

Equity,  I  11. 
Preanmptlona  as  to.    See  Evidence,  |  71. 
Protnmptlona  aa  to  testacy  or  intestacy.   Bee  EtI- 

denoa,  |  S9. 

Bi^t  of  asoeotox  to  ana  la  fordbla  antry.  Sea 

rotdbla  Entry  and  Datatnar,  |  SO. 
Haoeaalty  that  promise  by  necntor  or  admials- 

trator  be  la  writing.   Sao  Praads,  Statute  of, 

I  1. 

Adminiatratlon  of  conuannity  property.  Bee  Hus- 
band and  Wife,  I|  166-172. 

What  are  cosununity  assets.  Boo  Husband  and 
Wife,  I  166. 

Enjoining  probau  proceedings.    See  Injunction,  | 

29. 

Inability  of  estate  of  lasaaa  paxaoaa  fox  ttalr  wop- 

port  aad  eaza.   Bee  Suaao  ParKwa,  |  SB. 
Adadnistrstlaa      aitaU  of  ioMlTaBt  dabtw.  Saa 

laaolToaey,  H  Bd-es. 
Xasaxaaoa  Boaay  as  asaata  at  iaaaxad'i  aatate.  Bee 

Innraneo,  I  172. 
Power  to  eonsent  to  Judgment.    Bee  Tudgment,  I  37. 
Bight  to  take  default  Judgmaot  against.   See  Judg* 

meat,  |  48. 

Effect,  ai  bar,  «f  Jadgmat  aUowlag  eUim  agalast 
aetata.   See  Judgiwat,  |  410. 


Ooudusiveness  of  probate  decrees.  Bee  Judgment. 
I  617. 

Judgment  against  executor  as  conclusive  on  sue- 

.  oeasor.   Baa  Judgmaat,  |  477. 
OonelnslTanass,  oa  axecatots,  of  Judgment  agalaat 

decadaat.   Baa  Jodgmmt,  |  478. 
B^t  to  Jury  trial  la  pxabato  eaaas.    Bee  Jury,  | 

11. 

Death  as  suspending  running  of  statute  of  llnita* 
turns.    See  lAnitatioB  of  Actions,  ||  69-61. 

Effect  of  presentation  of  claim  against  estate  on 
mnnlng  of  sutute  of  limitations.  Bee  Limita- 
tion of  Actions,  I  89. 

Bights  and  llablUtiea  <tf  anrrlving  partner  as  to 
esute  of  deceased  partaer.  See  Partaenlilp,  I 
06. 

BU^ts  aad  UataUlUaa  of  davlaeaa  sad  legateaf.  Baa 

Wills,  VII. 

Property  appUeable  to  debts  of  taiUtoz.  Baa  WiUa, 
I  S4B. 

I.   ASMZKISTRATION  IN  OENERAIi. 

AS  SPECIAL   PROCEEDiHa  OB  PBOOEEDING, 

IN  REM.  i  1. 
AS  STATUTORY  PROCEEDING,  |  8. 
LAW  GOVERNING,  |  8. 
HE0E8SITY  FOR  ADMINISTRATION.  |  4. 

  POWER  OF  HEIRS  TO  WAIVE,  |  5. 

NECESSITY  FOR  DEATH,  |  6. 

NECESSITY  THAT  DECEDENT  DIB  INTESTATE, 

S  7. 

NATORE  OF  TRUST  CREATED,  |  8. 
PROPERTY    SUBJECT    TO  ADMINISTRATION, 
I  s. 

§  1.  As  Special  Proc— ding  or  Proceeding  In 
Bon. 

[a]  Probate  proceedings  are  not  classed  hj 
conatitution  aa  special  proceedinga,  though  ad- 
ministration of  estate  so  far  as  it  can  be 
called  a  judicial  remedy  is  classed  as  a  special 
proceeding  in  the  code;  but  it  is  a  proceeding 
ID  rem,  which  ia  not,  in  the  tecboical  sense, 
such  a  special  proceeding  unknown  to  the 
framework  of  the  common  law  aa  will  change 
the  presumptions  which  attach  to  the  action 
of  the  superior  court  aa  a  court  of  general 
jurisdiction  derived  from  the  constitution,  and 
it  does  not  become  pro  hae  vice  a  court  of 
inferior  and  limited  jurisdiction. — Burris  v. 
Kennedy.  108  OaL  331,  41  Pae.  458. 

§  2.   As  Statntor^  Proceeding. 

[a]  Administration  proceedings  iaelnding 
distribution  and  determination  of  heirship  are 

Surely  atatutory. — Smith  Westerfield,  88 
al.  378,  26  Pac.  206. 

[b]  Proceedings  for  administration  are 
purely  statutoir;  and  letter  and  spirit  of 
system  established  by  legislation  are  to  be 
first  consulted,  and  statutory  rule  followed,  in 
any  case,  so  far  as  given,  before  resort  can 
be  had  for  guidance  to  the  rales  of  the  com- 
mon law.—Maddoek  t.  BiuseU,  100  CaL  417, 
42  Pac.  139. 

g  3.  Iiaw  OovemlBg. 

[a]  Estates  of  persons  dying  before  passage 
of  probate  law  are  governed  by  Mexican  law. 
Orimes  v.  NorriSf  6  CaL  621,  60  Am.  Dae.  64ff. 
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[b]  Mexican  flTstem  of  adminutration  upon 
th^  estates  of  deceased  persona  was  snper- 
Eeded  by  the  adoption  of  tbe  common  law 
in  this  state  April  13,  1860. — People  ei  reL 
Vantine  T.  Senter,  28  Cal.  502. 

[e]  The  estate  of  a  person  who  died  while 
the  probate  act  of  1850  was  in  force  can  be 
administered  under  the  probate  Mt  of  1851^ — 
People  T.  Senter,  28  CaL  502. 

[d]  An  application  for  letters  of  adniinistrft> 
tion  is  governed  hj  the  law  in  force  at  the 
date  of  hearing,  and  not  hj  that  of  the  ttane 
when  it  was  filed.— <;otter'i  Eatate,  In  re. 
Myr.  Prob.  179. 

FoK  AuTHORinxs  FEOK  Otheb  BTAns: 

See  18  Cyo.  74;  28  Oaat.  Dig.,  eola.  18- 
20,8  2. 

S  4.   Necessity  for  AdminlstratloiL 

[a]  It  appeared  from  an  agreed  ease  sab- 
mitted  to  the  court  below  that  B.,  a  resident 
of  New  York,  dying  in  that  state,  by  his  will 
gave  his  tfceeatora  power  to  sell  and  convey 
as  or  any  of  his  property,  real  or  personal; 
and  that  nnder  tlus  power  (the  will  having 
been  admitted  to  probate  in  New  York)  the 
executor  in  that  state  (one  only  having  quali- 
fied) sold  to  the  plaintiff,  by  indorsement  and 
delivery  of  the  certificates,  certain  shares  of 
capita)  stock  of  the  defendant,  a  California 
corporation  (which  stood  in  the  name  of  B., 
and  the  certificates  of  which  were  in  his  pos- 
session at  the  time  of  his  death).  Held  (un- 
der section  324  of  the  Civil  Code),  that  the 
title  of  the  plaintiff  was  complete,  and  that  it 
was  not  necessary  to  have  letters  of  adminis- 
tration isBoed  in  this  state  in  order  to  obtain 
a  transfer  on  tbe  books  of  the  corporation; 
and  held,  further,  that  the  bond  provided  for 
in  section  326  of  the  Civil  Code  was  not  re- 

Sired. — Brown  v.  San  Frsneiseo  Gas  I^ht 
.,  58  Cal.  426. 

[b]  Property  of  decedents  left  undisposed  of 
at  death,  except  homestead  acquired  under  cir- 
cumstances provided  in  section  1474,  Code  of 
Civil  Procedure,  must,  for  purpose  of  ascer- 
taining and  protecting  rights  of  creditors  and 
heirs  and  properly  transmitting  title  of  rec- 
ord, be  subjected  to  process  of  administra- 
tion in  probate  court. — Strong's  Estate,  119 
Cal.  666,  51  Pac.  1078. 

[e]  In  order  to  have  administration,  there 
must  be  property  to  be  administered  upon. 
An  application  for  appointment  of  an  ad- 
ministrator merely  to  be  a  party  to  a  snit 
to  quiet  title,  should  be  denied. — ^Murray's 
Estate,  In  re,  Myr.  Prob.  208. 

Fob  Authobities  rov  Othu  States: 

15  L.  B.  A.  490,  note.  See,  also,  18  Oyc 
58-64;  28  Cent.  Dig.,  eoli.  80-84,  U  8- 
14. 

3  &   Power  ot  ^In  to  Walm 

[a]  Heirs  of  decedent  cannot  bpr  consent 
diapenae  with  administration  of  his  real  ea- 


tate  though  he  died  without  debts  or  other 
estote.— Strong  Estate,  119  Cal.  664,  665,  51 
Pac  1078. 

S  6L  NeeMU^  for  Death. 

[a]  Death  of  intestate  is  foundation  faet 
apon  which  all  snboequent  proceedings  of  the 
probate  court  rests.  Unless  death  exuts  court 
cannot  make  a  single  binding  order  in  refer- 
ence either  to  subject  matter  or  person. — 
Haynes  t.  Meeks,  10  CaL  110. 

[b]  Administration  upon  estate  ot  a  living 
person  is  totally  void,  and  must  be  vacated 
upon  his  petitioik — Stevenson  v.  Superior 
Conrt,  62  CaL  60. 

[c]  Probate  proceedings  on  the  estate  of  a 
person  who  is  not  dead  are  void. — ^Fay  r. 
Costa  (CaL  App.),  83  Pae.  275. 

Tcm  AvrmmaoB  nox  Othsb  Statb: 

Exeeotors  and  administrators  of  estates 
0^  living  persons:  30  Am.  Bep.  748, 
note. 

Grant  of  letters  of  administration  on 
the  estate  of  a  living  person:  30  Am. 
Rep.  748,  47  Am.  Bep.  465,  notes.  See, 
also,  IS  Cyc.  65;  22  Cent  Dig.,  cols. 
34-36,  §g  15,  16. 

S  7.   Necessity  that  Decedoit  Die  Inteataie. 

[a]  A  decedent,  leaving  an  instrument  en- 
titled to  probate  as  a  will  which  does  not 
name  an  executor,  did  not  die  intestate  with- 
in Code  of  Civil  Procedure,  section  1365, 
naming  the  persons  entitled  to  administration 
of  the  estate  of  an  intestate. — ^Barton's  Es- 
tate, In  re,  52  CaL  S38. 

Fob  Adthobitiis  tbou  Othib  States: 

63  C.  C.  A.  104,  note.  See,  also,  18  Cyc 
82;  22  Cent.  Dig.,  cols.  36,  37,  8  17. 

§  8.  Natnre  of  Tmst  Created. 

[a]  Administrator  acts  as  a  trustee  and 
agent  for  the  owners  of  the  property,  whether 
heirs  or  assignees  of  heirs,  and  his  attorney 
stands  in  the  same  eonfldential  relation.— 
Bergin  t.  Haight,  99  Cal.  62,  33  Pac  760. 

§  9.   Property  Sabject  to  Administration. 

[a]  Estates  of  person  dying  without  heirs 
are  subiect  to  administration  like  other  es- 
tates.—People  V.  Boach,  76  Cal.  298,  18  Pac. 
407. 

[b]  Property  eschrating  to  state  nnder  sec- 
tion 1406,  Civil  Code,  is  subject  to  adminis- 
tration.— People  T.  Boach,  76  Cal.  298,  299, 
18  Pae.  407. 

[e]  Certificates  of  stock  in  a  corporation  are 
only  evidence  of  contract  rights  against  the 
eorporation,  to  be  enforced,  as  a  rule,  in  the 
state  where  the  eorporation  is,  and  prove  a 
property  right  in  auch  state,  and,  for  the  pur- 
pose of  administration,  constitute  property 
situated  in  such  state,  to  be  administered  ac- 
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cording  to  its  legal  policy,  and  can  only  be 
there  reached  by  the  creditors  of  the  deceased 
owner  of  the  stock. — Murphy  v.  Grouse,  135 
Cal.  14,  87  Am.  St.  Bep.  90,  66  Pac.  971. 

n.  APPonmcENT,  qvalxfioation, 

AND  TBNtTBB, 

A.  Jurisdiction,  §§  10-13. 

B.  Executors,  §§  14-20. 

C.  Administrators,  §§  21-42. 

D.  Proceedings  for  Appointment,  §§  43-65. 

E.  Administrators  with  the  Will  Annexed,  85 

66-71. 

F.  Special  Administrators,  §§  72-75. 

6.  Second  or  Additional  Appointment,  §§  76- 

79. 

H.  Bond,  SS  80-87. 

I.  Bevocation  of  Letters,  Eemoval  and  Sus- 

pension, §§  88-115. 
J.  Resignation  and  Discharge,  §§  116-122. 

A.  JUBISDICTION. 

IN  QENEBAIj,  I  10. 
DOMICILE  OF  DBOEDENT.  |  11. 
EXISTENCE  AND   aUFFICIENOT   OP  ASSETS, 
r  12. 

OBJKOTIONS  TO  JUBI8DICTI0N,  |  18. 

§  10.  In  General. 

[a]  Probate  courts  have  no  jurisdiction  to 
sdminister  on  the  estates  of  persons  who  died 
prior  to  the  adoption  of  the  constitution. — 
Downer  r.  Smith,  24  Cal.  114. 

[b]  A  court  appointing  a  special  administra- 
tor of  an  estate  acquires  jurisdiction  alone  for 
the  special  purposes  of  that  character  of  ad- 
ministration.— Damke's  Estate,  In  le,  133  CaL 
430,  433,  65  Pac.  888,  889. 

Pen  AuTHoarms  raou  Othib  States: 

See  22  Cent.  Dig.,  eols.  40-42,  {  21}  eols. 
55,  56,  SS  27,  28. 

§  11.   DomlcUa  of  Decedent. 

[a,"]  Death  of  intestate,  and  his  residence 
within  county  are  foundation  facts,  upon 
which  all  subsequent  proceedings  of  court 
must  rest.  Unless  these  facts  exist  court  can- 
not make  a  single  binding  order  in  reference 
either  to  subject  matter  or  person. — Haynes  v. 
Meeks,  10  Cal.  110. 

[b]  If,  after  the  death  of  the  intestate,  that 
portion  of  the  county  in  which  he  resided  at 
the  time  of  his  death  is  erected  into  a  new 
county,  or  attached  to  another  county,  the 
probate  conrt  of  the  old  county  still  retains 
its  juris^etion  over  the  administration. — ^Har- 
lan, Estate  of,  24  Cal.  182,  85  Am.  Dee.  58. 

[c]  Residence  of  party,  and  not  situation 
of  property,  is  test  of  jurisdiction  of  probate 
conrt.— Harlan,  Estate  of,  24  CaL  182,  84  Am. 

Dec.  58. 

[d]  Administration  must  be  had  in  county 
where  decedent  was  resident  at  time  of  death. 


Harlan,  Estate  of,  24  Cal.  182,  85  Am.  Dec 
53. 

[e]  In  ijroceedings  for  the  appointment  of 
an  administrator,  a  claimant  to  letters  Intro- 
duced evidence  that  the  deceased  bad  been 
superintendent  of  a  ranch  in  a  county  other 
than  that  in  which  proceedings  were  had  for 
ten  years  immediately  preceding  his  death; 
that  he  furnished  a  house  for  his  occupancy 
on  the  ranch,  doing  hia  own  cooking,  sleeping 
there,  keeping  poultry  and  cattle  about  the 
place,  and  receiving  bis  mail  at  a  postoffice 
on  the  ranch.  Against  this  evidence  a  wit- 
ness testified  that  prior  to  the  ten  year  period 
deceased  stayed  at  a  hotel  in  the  county 
wherein  proceedings  were  had,  claiming  that 
as  his  residence,  and  that  he  voted  there;  but 
during  the  ten  years  he  had  been  to  the  hotel 
but  four  or  five  times  for  two  or  three  days 
at  a  time.  Held,  that  the  residence  of  de- 
ceased was  not  in  the  county  wherein  proceed- 
ings were  had. — Damke's  Estate,  In  re,  133 
CaL  433,  65  Pae.  888. 

Fob  Authorities  nunc  Othbb  States: 

See  18  Cyc.  67;  22  Cent.  Dig.,  eols.  42- 
46,  §§  22,  23;  eols.  55,  56,  §  27. 

I  18.  Ezlstance  and  SnffldsDcy  of  Assets. 

[a]  The  interest  of  the  wife  in  the  common 
property,  while  the  community  exists,  is  a 
mere  expectancy,  and  after  her  death  her 
interest  constitutes  neither  a  legal  nor  an 
equitable  estate;  and  there  is  nothing  for  a 
probate  court  to  act  upon. — Packard  v.  Arel- 
lanos, 17  Cal.  625. 

Fob  Authobities  fbom  Othbb  States: 

24  L.  B.  A.  684,  note.  See,  also,  18  Cyc 
67;  22  Cent.  Dig.,  cols.  49-53,  {  25. 

I  13.   Objections  to  Jurisdiction. 

[a]  A  motion  to  discontinue  administration 
after  letters  duly  granted  will  be  entertained 
at  any  subsequent  time  during  the  adminis- 
tration, if  it  be  made  to  appear  that  the 
Court  had  no  jurisdiction,  by  reason  of  the 
nonresidence  of  decedent  j  and  where  a  direct 
attack  is  made  on  the  jurisdiction  of  the  court 
to  grant  letters,  the  court  is  not  bound  by 
the  ten  days'  notice  given  on  the  original  ap- 

?lication.— Milliken's  Estate,  In  re,  Mjrr. 
rob.  88. 

B.  EXEGUTOaa 

APPOINTMENT  BT  WILL— IN  OESEBAL,  |  1«. 

OOMPKTBNOT  OF  PERSON  NAMED— IN  GEN- 
ERAL, I  16. 

  NONRESIDENTS  AND  ALIENS,  |  16. 

  INTEREST  AS  DISQDALIFICATION,   |  17. 

  EFFECT  OP  APPOINTMENT  OF  INCOMPE- 
TENT PERSON,  I  18. 

  EFFECT  OF  UAHRIAas  OF  FEME  SOLE. 

I  19. 

RETBACTiON  OF  RENUNCIATION  BT  EZEOIT- 
TOB,  I  20. 

Fob  Authorities  feom  Othbb  States; 

See  18  Cyc.  74-76.  1351;  22  Cent.  Dig., 
cols.  .56-60,  S9  29-31;  cols.  «7,  68,  SI 
41,  42. 
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S  1^  Appointment  \iy  'WIU^^  Oenenil. 

[a]  Letters  teatamentary  cannot  be  issned 
to  one  not  named  as  executor  in  the  will.— 
Wood 's  Estate,  30  Cal.  82. 

[b]  Words  "testamentary  executor"  are  a 
correct  translation  of  the  Spanish  word  "al- 
baeea."— Emeric  t.  Alvarado,  64  Cal.  529,  2 
Pae.  418L 

[e]  Testator  has  absolnte  right  to  select  ex- 
ecutor not  incompetent  on  one  of  grounds 
specified  in  section  1350,  Code  of  Civil  Pro- 
cedure.— Bauqaier'8  Estate,  68  CaL  308,  309, 
26  Pac  178,  532. 

[d]  Executor  appointed  by  will  has  ri^ht  to 
set  nnless  there  is  some  express  provision  of 
law  disqualifying  him. — Baaqnier*B  Estate,  88 

CaL  309,  26  Pac  178,  532. 

[e]  A  provision  in  a  will  naming  one  as  at- 
torney of  the  estate,  and  directing  the  execu- 
trix to  eonsalt  and  employ  him  in  all  matters 
pertaining  thereto,  gives  no  power  to  the  at- 
tomev  to  act  as  executor.-— Ogier's  Estate, 
In  re,  101  CaL  381,  40  Am.  St.  Bep.  61,  35 
Pte.  900. 

[f  ]  A  holographic  will  designating  a  person 
1^  shaU  settle  the  estate  is  superseded,  as 
to  such  designation,  by  a  codicil  expressly 
made  part  of  the  will,  designating  another 
person  to  have  "foil  charge"  of  the  estate 
"on  and  after  the  death"  of  the  testator, 
"to  receive  all  moneys  and  pay  all  bills  for 
the  term  of  seven  years,  and  to  be  paid  a 
liberal  siun  each  and  every  year";  and  the 
person  so  designated  in  the  codicil  is  properly 
appointed  by  the  court  as  executor  of  the 
wia— Bingot,  Estate  of,  124  Cal.  45,  56  Pae. 
781. 


{  16.   Oompetencr  of  Person  Named— In  Gen- 
eraL 

[a]  Word  "integrity"  used  in  section  1350, 
Code  of  Civil  Procedure,  means  soundness  of 
moral  principle  and  character,  probitj^,  hon- 
esty and  uprightness  in  business  relations.— 
Bauquier's  Estate,  88  CaL  307,  26  Pac.  178, 
532. 

fb]  Section  1350,  Code  of  Civil  Procedure, 
includes  foreign  wills  in  its  provisions.— 
Brundage's  Estate,  141  Cal.  541,  75  Pac.  175. 

[e]  Adverse  claim  to  property  claimed  by 
estate  does  not  disqualify  one  otherwise  en* 
titled  to  letters.— Brundage's  Estate,  141  CaL 
540,  75  Pac.  175. 

[d]  Testatrix,  a  woman  of  the  town,  ap- 
pointed as  her  executor  a  man  whom  she  had 
•upported  upon  her  gains,  and  with  nhom  she 
had  cohabited.  Held,  that  he  was  not  a  fit 
person,  and  letters  testamentary  were  re- 
fused.—FUisanee'l  Estate,  In  re,  Myr.  Frob. 
U7, 


2  le.   Nonmsldeata  and  Aliens. 

[a]  Nonresident  executor  may  apply  for  let- 
ters here  through  an  attorney  without  being 


himself  actually  present  if  he  appear  and 
qualify  within  reasonable  time^Brown,  In 
re,  80  OaL  384,  22  Fae.  233. 

[b]  Words  "person  absent  from  state," 
used  in  section  1354^  Code  of  Civil  Pneedure, 
mean  person  who  is  out  of  state  and  who 
has  made  no  application  for  letters.— Brown, 
In  re,  80  Cal.  385,  22  Pac.  233. 

[e]  Nonresident  executor  is  entitled  to  let- 
ters as  against  resident  son  of  testator. — 
Brundage's  Estate,  141  CaL  540,  7S  Pae.  175. 

I  17.   Interaet  as  DisquaUflcatlon. 

[a]  Executor  is  not  disqualified  by  simple 
conflict  of  interest  in  regard  to  estate  be- 
tween him  and  other  legatees. — ^Bauquier's  Es- 
tate, 88  CaL  312,  26  Pac.  532,  787. 


S  18.   Effect  of  App4^tment  ttf  Ineomp 

patent  Person. 

[a]  Appointment  of  Incompetent  person, 
such  as  infant  or  convict,  as  executor  gives 
him  all  powers  of  office  until  suspended  or  re- 
moved.—Schroeder  V.  Superior  Court,  70  Cal. 
844,  11  Fae.  651. 

S  19.   Effect  of  Mairiage  of  Fane  Btde. 

[a]  Authority  of  executrix  does  not  cease  ^ 
ipso  facto  upon  her  marriage,  but  she  merely  <, 
becomes  incompetent,  and  liable  to  removal,  ' 
and  her  powers  as  executrix  continue  until  x 
her  removal. — McMillan  v,  Hayward,  94  CaL  '. 
357;  Schroeder  v.  Superior  Court  of  San 
Mateo  County,  70  CaL  343,  29  Pac.  774. 

S  20.  Betnettm  of  Benandatton  by  Exeev- 
tor. 

[a]  Executor  may  revoke  renunciation  of 
right  to  letters  at  any  time  before  letters 

are  actually  granted  to  another,  and  is  not 
estopped  by  agreement  with  coezecutor  not  to 
act.— True 's  Estate,  120  CaL  353,  52  Pac  816. 

Von  AuTHOBims  noH  Oran  SrAns: 

Agreement  to  renonnee  execntorship, 
when  illegal:  48  Am.  Bep.  332,  note. 
See,  also,  18  Cyc.  80,  81;  22  Cent.  Dig., 
cols.  63-67,  Si  86-40. 


a  ABHINISTBATOBa 

BIGHT  TO  ADUINISTESr— IN  GENERAIi,  |  tl. 
DISCRETION    OF    COURT    IN  DETEBHININQ 

RIGHT  TO  APPOINTMENT,  |  22. 
BIGHTS  AND  PREFERENCE  OF  HEIRS  OB  NEXT 

OF  KIN— -IN  GENEBAIi,  |  28. 
HUSBAND  AND  WIFE,  1  S4. 
CHILDREN,  i  25. 

OD^DIAH  OF  INFANTB  OB  IKSAKB  NEXT  OF 

KIN,  I  36. 

NOMINATION  OF  THIBD  PEBSON  BT  PBB80N9 
ENTITLED  TO  ADMIHISTBB— IN  GEN- 
ERAL. 1  27. 

NECESSITY  FOR  TAOANOT  IN  ADUINISTBA- 
TJON.  {  28. 
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mCFERENOX  BETWEEN  NOUINBB  AND  PER* 
SONS  NEXT  ENTITLED,  |  29. 

NOMINATION  OP  COADMINISTRATORS,  |  80. 

EFFECT  OF  SECOND  NOMINATION,  1  81. 

OOMPBTENCT  OF  HOK3U8IDBNT  TO  KOHI* 
KATE,  I  83. 

NOMINATION  BT  ONE  NOT  ENTITLED  TO  AD- 
MINISTER, I  88. 

COMPETENCY  OR  QUALIPIOATION  OP  ADMIN- 
ISTRATORS—IN GENERAL,  |  8«. 

  IMPROVIDENCB    OR    WANT    OP  INTEO- 

RITT.  I  85. 

—  ILLITERACY  OK  WANT  OF  UNDERSTAND- 
ING, I  se. 

NONRESIDENT  OR  ALIENS,  1  99%. 

ADVERSE  INTEREST,  f  ST. 

HOSTILITT  TOWARD   DISTRIBUTEES,  1 

ILLEGITIMATE  CHILDREN,  |  88. 

PARTNPrRS.  I  89. 

EFFECT  OP  BEMARR'IAGE.  |  40. 

RENUNCIATION  OP  WAITER  OF  BIGHT  TO 
ADMINISTER— IN  GENERAL,  |  40  4- 

ANTE  OB  POST  NUPTIAL  AGREEMENTS,  |  41. 

RETRACTION  OP  RENUNCIATION,  |  42. 

5  21.  Bisbt  to  AdminlsteF— In  OenAraL 

[a]  The  mere  faet  that  one  is  not  of  kin 
to  the  deceased  does  not  incapacitate  him  to 
hold  the  office  of  admiDistrator.  A  stranger 
is  legally  competent,  though  the  other  parties 
named  in  the  fifty-second  section  of  the  act 
concemin;;  the  estates  of  deceased  persons 
(Wood's  Digest,  3M)  are  entitled  to  priority. 
Kirtlan,  Estate  of,  16  Cal.  161. 

[b]  Judgment  in  an  action  cannot  properly 
authorize  plaintiff  to  move  for  appointment 
of  an  administrator. — Bachman  t.  Sepulveda, 
39  Cal.  690. 

[c]  Administration  may  be  initiated  and  had 
at  instance  of  any  person  legally  entitled  to 
administer  upon  the  estate-strong 'e  EstatCf 
119  Cal.  666,  61  Pae.  1078. 

§  22.  Discretion  of  Oonrt  In  Determining 
Bigbt  to  Appointment. 

[a]  Code  of  Civil  Procedure,  section  1379, 
providing  that  administration  "may  be 
granted"  to  a  person  not  otherwise  entitled, 
at  the  written  request  of  the  persons  entitled, 
reposes  a  discretion  as  to  the  granting  of  snch 
request  in  the  court. — Healy's  Estate,  In  re, 
122  Cal.  162,  54  Pac.  736. 

[b]  Where  the  court,  in  granting  letters  of 
administration  to  a  public  administrator, 
found  that  the  appointment  of  a  petitioner 
for  letters  on  the  nomination  of  the  next  of 
kin,  under  Code  of  Civil  Procedure,  section 
1379,  providing  that  letters  ' '  may  be 
granted^'  to  a  person  nominated  by  the  per- 
son entitled,  was  not  to  the  best  interest  of 
the  estate,  and  the  evidence  on  which  the  find- 
ing was  made  was  not  in  the  record,  it  can- 
not be  said  that  the  discretion  bo  exercised 
was  abused. — Healy's  Estate,  In  re,  122  CaL 
162,  54  Pac  736. 

I  28.  Ugbts  and  Boference  of  Heirs  or  Next 
of  Sln^-In  Oensral. 

[a]  That  section  of  *he  statute  which  pro- 
Tides  that  any  other  cf  the  next  of  kin  who 


would  be  entitled  to  share  in  the  distribution 
of  the  estate  shall  be  entitled  to  administer 
most  be  construed  to  mean  the  next  of  kin 
capable  of  inheriting,  or  who  would  be  enti* 
tied  to  distribution  u  there  be  no  nearer  kin- 
dred.— ^Anderson  v.  Potter,  6  CaL  63. 

[b]  A  mother  and  her  daughter  perished  in 
a  wreck;  the  daughter  dying  first;  both  leav- 
ing estates  in  the  state.  The  daughter  died 
intestate,  leaving  her  mother  her  sole  heir  at 
law.  Her  mother  left  a  last  will,  bequeathing 
her  property  to  her  two  sons.  Held,  that  the 
Bona  were  not  entitled  to  administration  on 
the  estate  of  the  daughter,  under  Code  of 
Civil  Procedure,  section  1365,  providing  for 
administration  to  the  relatives  of  deceased 
when  they  are  entitled  to  succeed  to  the  per- 
son's estate,  or  some  part  thereof,  as  such 
brothers  became  possessed  of  their  sister  'a 
estate  not  as  her  heirs  at  law,  but  by  reason 
of  being  devisees  under  their  mother's  will. — 
Wakefield's  Estate,  In.  re,  136  Cal,  110.  68 
Pac.  499;  Appeal  of  UiUer,  136  Cal.  110,  68 
Pac.  499. 

[c]  Under  the  provisions  of  Code  of  Civil 
Procedure,  section  1365,  that  relatives  of  a 
decedent  shall  be  entitled  to  administer  only 
when  they  are  entitled  to  sneeeed  to  his  per- 
sonal estate,  or  some  portion  thereof,  a  second 
eoosin  of  a  decedent,  who  left  snrviving  him 
a  father  and  brother  residing  in  Germany,  not 
being  entitled  under  the  statute  to  succeed 
to  any  part  of  the  personal  estate,  is  not  en- 
titled, as  against  the  public  administrator,  to 
appointment  as  administrator. — Eggers*  Es- 
tate, In  re,  114  Cal.  464,  46  Pac.  380. 

[d]  Where,  after  the  death  of  a  married 
woman,  her  son  transferred  all  his  interest  in 
her  estate  to  his  father,  the  death  of  the 
father,  leaving  the  son  as  one  of  his  heirs, 
prior  to  the  granting  of  administration  on 
the  mother's  estate,  d^d  not  reinvest  the  son 
with  an  interest  therein,  since  whatever  in- 
terest be  acquired  was  as  beir  of  his  father 
and  must  come  to  him  through  the  distribu- 
tion of  his  father's  estate. — Edson's  Estate, 
In  re,  143  Cal.  607,  77  Pae.  451:  Edaon  v.  Ed- 
son,  143  Cal.  607,  77  FM.  45L 

§  84,  Hitfband  or  Wlf «. 

[a]  Upon  the  death  of  a  decedent,  the  hus- 
band or  wife  is  first  entitled  to  administra- 
tion.—Carmody'a  Estate,  In  ro,  88  Cal.  616, 
26  Pac  373. 

[bl  Tbo  snrviving  wife  of  a  deceased  person 
is  his  "relative,"  within  the  meaning  of  sec- 
tion 1365  of  the  Code  of  Civil  Procedure. — 
Davis,  EsUte  of,  106  CaL  4S3,  39  Pae.  756. 

S  20.  ObUdren. 

[a]  Son  has  preferred  right  to  administer 
as  against  daoAbter,  and  as  between  them 
eonrt  has  no  dueretion.~Bnmdage's  Estate, 

141  CaL  542,  543,  75  Pac.  176. 

[b]  Adopted  daughter  who  is  sole  heir  of 
decedent  is  entitled  to  administer  upon  his 
estate  in  preference   to  sister  of  adoptive 
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parent.— McKeag '8  Batate,  141  CaL  412,  99 
Am.  St.  Bep.  80,  74  Pac.  1039. 

[c]  Assignee  of  legacy  of  daughter  is  not  en- 
titled to  administer  as  against  son  who  la 
also  legatee  and  otherwise  eompetent — Brnn- 
dage'8  Eatate,  141  Cal.  542,  76  Pae.  175. 

[d]  Section  1365  of  the  Code  of  Oivil  Pro- 
cedure, placing  ehildren  of  the  deceased  see- 
end  in  the  list  of  persona  entitled  to  admin- 
ister, ia  qnalifled  hy  section  1360  of  that 
code,  preferring  males  to  females,  which  is 
mandatory  in  its  terms.  A  son  is  entitled  to 
letters  of  administration,  to  the  exclusion  of 
a  daaghter;  and  it  is  error  to  grant  joint  let- 
ters to  them  as  being  equally  entitled  there- 
to.—Batata  of  Coan,  132  CaL  401,  «4  Pae. 


{%]  Where,  after  the  death  of  a  marrfeA 
woman  intestate,  leaving  her  husband,  a  son, 
and  several  daughters  surviving  her,  the  son, 
prior  to  the  death  of  his  father,  conveyed 
an  his  interest  in  his  mother's  estate  to  the 
father,  such  son  was  not  entitled  to  letters 
of  administration  on  his  mother's  estate,  as 
against  one  of  his  sisters,  who  was  interested 
in  snch  estate,  under  Code  of  Civil  Procedure, 
section  1365,  providing  that  the  relatives  of 
the  deceased  person  are  entitled  to  admin- 
ister only  when  they  are  entitled  to  succeed 
to  hie  personal  estate,  or  some  portion  thereof. 
Edson's  Estate.  In  re,  143  Cal.  607,  77  Pac. 
451;  Edson  v.  £dw>n.  143  CaL  607,  77  Pac  451. 


S  88.   Otuurdian  of  latuti  or  Inatau  Hoit  of 
Kin. 

fa]  The  amendment  of  1893,  of  section  1368 
of  the  Code  of  Civil  Proeednre,  authorizing 
the  probate  eoort,  in  its  discretion,  to  grant 
lettera  of  administration  to  the  guardian  of 
an  incompetent  person,  who  as  sole  heir  at 
law  is  entitled  to  administration  of  the  estate 
of  the  deceased  person,  applies  retroactively 
to  the  nnadministered  estate  of  a  deceased 
person  who  died  before  the  adoption  of  the 
amendment,  and  the  public  administrator  has 
no  vested  right  to  letters  npon  snch  estate 
which  can  interfere  with  the  power  of  the 
eonrt  to  exercise  its  discretion  in  granting  let- 
ters to  the  guardian  of  the  incompetent  per- 
son.—HcLanghlin,  Estate  of,  103  CaL  429, 
87  Pac  4ia 

fb]  Code  of  Civil  Procedure,  section  1365, 
names  brothers  fourth  in  order  of  those  en- 
titled to  administer  a  decedent's  estate.  Sec- 
tion 1369  provides  that  no  minor  may  serve; 
and  section  1368  that,  if  anyone  entitled  to 
administration  be  a  minor,  letters  must  be 
granted  to  his  gaardian  or  other  person  en- 
titled to  them,  in  the  court's  discretion.  Sec- 
tion 1367  authorizes  the  court  to  grant  letters 
to  one  or  more  persons  equally  entitled.  Held, 
that  the  court  has  power  to  grant  letters  to 
the  guardian  of  a  minor  brother  to  the  ex* 
elosion  of  a  brother  who  is  of  age. — ^Turner's 
Estate,  In  re,  143  Cal.  438,  77  Pae.  144; 
Turner  T.  Biehaidwn,  143  CaL  438,  77  Pae. 
144. 


§  27.  Ncanlnatloa  ut  TUxd  Penon  by  Per- 
sons Entitled  to  Administer—In  OeneraL 

[a]  Nominee  of  nonresident  widow  has  prior 
right  to  administer. — Stevenson,  In  re,  72  Cal. 
165,  166,  13  Pac  404. 

[b]  A  nominee  of  snrviving  wife,  who  at  the 
death  of  her  hnsband  was  living  apart  from 
him  nnder  written  articles  of  separation, 
whereby  each  relinquished  all  right  to  the 
other's  estate,  is  not  entitled  to  letters. — 
Estate  of  Davis,  106  Cal.  453,  39  Pac  766. 

[c]  Section  1379  of  the  Code  of  Civil  Pro- 
cedure, relative  to  appointments  of  nominees 
of  persons  entitled  to  administer,  being  a  re- 
enactment  of  section  66  of  the  former  Practice 
Act  which  was  construed  to  apply  only  in 
eases  where  there  was  a  vacancy  in  the  ad- 
ministration, it  seems  should  be  eonaidered  aa 
a  legislative  adoption  of  the  known  construc- 
tion of  the  latter  section.— Healey,  Estate  of, 
122  Cal.  162,  54  Pae.  736. 

[d]  Under  Code  of  Civil  Procedure,  section 
1365,  providing  that  the  administration  of  an 
intestate's  estate  must  be  granted  to  some 
one  or  more  of  the  persons  mentioned  therein, 
and  giving  the  right  to  the  surviving  husband 
or  wife,  or  some  competent  person  whom  he 
or  she  may  reqaest  to  have  appointed,  and 
section  1370,  giving  a  married  woman  a  right 
to  be  appointed,  the  widow  of  an  intestate, 
who  was  married  again  before  the  letters 
of  administration  were  issued,  had  the  right 
to  have  the  administrator  appointed  whom 
she  named  in  a  written  request. — Dow's  Es- 
tate, In  re,  132  Cal.  309,  64  Pac  402. 

[e]  Where  the  brothers  of  a  deceased  person 
aurceed  to  the  property  of  the  latter,  and  are 
entitled  to  administration,  under  Code  of 
Civil  Procedure,  section  1365,  providing  that 
brothers  shall  be  entitled  to  administration  in 
Buch  cases,  they  may  nominate  .a  third  person 
as  administrator.— Wakefield's  Estate,  In  re, 
136  Cal.  110,  68  Pac.  499;  Miller,  Appeal  of, 
136  Cal.  110,  68  Pac  499. 

§  28.  Necessity  for  Vacancy  In  Administra- 
tion. 

[a]  The  right  of  persons  entitled  to  admin- 
ister to  have,  on  their  written  request,  letters 
of  administration  granted  to  persons  not  en- 
titled to  administer,  only  exists  where  there 
is  a  vacancy  in  the  administration. — Can's 
Estate,  In  re,  25  CaL  585. 

S  29.  Preference  Between  Homlnae  and  Per^ 
sons  Next  Entitled. 

[a]  Under  Code  of  Civil  Procedure^  section 
1365,  which  fixes  the  relative  order  in  which 
persons  interested  in  the  eatate  of  an  intestate 
are  entitled  to  administration,  and  section 
1379,  which  authorizes  the  appointment  of  a 
person  not  entitled  to  administration  at  the 
written  request  of  the  person  entitled,  the 
nominee  of  a  person  entitled  has  a  preference 
over  one  who  belongs  to  a  class  subsequent  in 
rank  to  the  person  making  the  nomination. — 
BedeU's  BsUte,  In  re,  97  CaL  339,  32  Pac.  323. 
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[b]  The  nominee  of  the  father  and  mother 

of  a  deceased  person  is  entitled  to  letters  of 
administration  upon  the  estate,  in  preference 
to  the  public  administrator. — ^Bedell,  Estate 
of,  97  Cal.  330,  32  Pae.  323. 

[e]  On  applications  to  appoint  administra- 
tor, made  by  a  grandmother  who  was  next  of 
kin  and  creditors,  held,  that  the  probate  court 
had  discretion  to  order  letters  to  issue  to 
the  grandmother's  nominee  in  preference  to 
that  of  the  creditors. — Wyche's  Estate,  In  re, 
Myr.  Prob.  85. 

g  30.  Nomination  of  Coadministrator. 

[a]  The  sixty-sixth  section  of  the  act  con- 
cerning estates  of  deceased  persons  does  not 
restrict  the  power  of  appoiatment  given  in 
the  fifty-second  section.  The  object  of  this 
section — the  sixty-sixth — authorizing  the  ap- 
pointment of  some  competent  person  at  the 
reqnest  of  the  person  entitled,  to  be  joined 
with  such  person,  was  to  allow  those  entitled 
to  letters  the  aid  of  others  mors  competent.— 
Eirtlan,  Estate  of,  16  Cal.  161. 

§  81.  Effect  of  Second  Nomlnaticn. 

[a]  A  written  request,  by  one  entitled  to  let- 
ters of  administration  upon  an  estate,  for 
the  appointment  of  a  nominee  is  a  waiver  and 
relinquishment  of  his  right  to  administration 
in  favor  of  the  nominee;  and  a  subsequent 
request  of  the  nominor  for  the  appointment  of 
another  person  does  not  render  ineffective 
tbe  first  request  and  an  application  thereon 
for  letters  of  administration. — Bedell,  Estate 
of,  07  CaL  839,  32  Pae.  328. 

§  32.  Competane7  of  Nonresident  to  Nom- 
inate. 

[a]  Under  code,  section  1365,  ^ving  the  drat 
rigbt  to  administer  to  "the  surviving  husband 
or  wife,  or  soifie  competent  person  whom  he 
or  she  may  request  to  have  appointed,"  such 
survivor,  although,  under  section  1369,  incom- 
petent to  serve  on  account  of  nonresidence, 
18  entitled  to  nominate  a  suitable  peiaon  for 
administrator. — Cotter's  Estate,  In  re,  54  CaL 
215. 

[b]  Code  of  Civil  Procedure,  section  1369, 
which  renders  a  nonresident  surviving  wife 
incompetent  to  serve  as  the  administratrix 
of  her  husband's  estate,  does  not  take  away 
the  rigbt  to  nominate  the  administrator,  given 
her  by  section  1365,  the  latter  section  being  in 
no  respect  in  conflict  with  section  13S3,  re- 
voking letters  of  administration. — Stevenson's 
Estate,  In  re,  72  CaL  164,  13  Pae.  404. 

[c]  Code  of  Civil  Procedure,  section  1366, 
provides  that  administration  must  be  granted 
first  to  the  surviving  husband  or  wife,  or  some 
competent  person  whom  he  or  she  may  re- 
quest. Section  1369  provides  that  a  nonresi- 
dent is  not  competent  to  serve  as  administra- 
tor. Held,  that  a  nonresident  wife  may  select 
a  competent  person  to  administer. — Dorris' 
Estate,  In  re,  93  Cal.  611,  29  Pac.  244. 

[d]  Code  of  Civil  Procedure,  section  1379, 
providing  that  administration  may  be  granted 


to  one  or  more  competent  persons,  although 
not  otherwise  entitled  to  tbe  same,  at  the 
written  request  of  the  person  entitled,  filed 
in  the  court,  is  not  inconsistent  with  the  fore- 
going construction  of  sections  1365,  1369. — 
Itorris'  Estate,  In  re,  93  Cal.  611,  29  Pac.  244. 

[e]  A  nonresident  father  of  a  decedent  is 
not  competent  or  entitled  to  serve  as  admin- 
istrator or  to  nominate  an  administrator,  and 
the  probate  court  in  making  the  appointment 
is  bound  to  disregard  any  request  made  by 
him. — Mueraing,  Estate  of,  103  Cal.  585,  37 
Pae.  520. 

[f]  One  who  Is  not  a  bona  fide  resident  of 
this  state  is  not  entitled  to  administer  the 
estate  of  a  deceased  person,  nor  to  nominate 
another  to  administer  it;  and  a  brother  of  the 
deceased  who  came  to  this  state  after  thirty- 
eight  years'  residence  in  the  state  of  Massa- 
chusetts, accompanied  by  an  unmarried 
daughter,  but  leaving  his  irife  with  a  married 
son  and  daughter  in  Massaehnsetts,  and  com- 
ing for  the  purpose  of  seeing  to  the  interests 
of  his  brother's  estate,  at  the  request  of  an 
attorney  fails  to  show  that  he  is  a  bona  fide 
resident  of  this  state,  notwithstanding  his 
statement  that  he  was  a  resident  of  the  state 
at  the  time  of  the  nomination,  three  days 
after  his  arrival. — Donovan,  Estate  of,  104 
CaL  623,  38  Pae.  456. 

§  33.  Nomination  1)7  One  not  Entttlod  to  Ad- 
minister. 

[a]  Where  distributee  is  legally  incapable 
of  receiving  appointment  to  administer  an 
estate,  a  recommendation  by  him  of  another 
party  for  that  purpose  is  addreued  to  the 
mere  discretion  of  the  court  and  is  of  no 
legal  consequence  whatever. — ^Morgan,  Estate 
of,  S3  CaL  243. 

[b]  A  guardian  of  a  minor  heir,  not  being 
one  of  the  persons  named  in  section  1365  of 
the  Code  or  Civil  Pitacedure  to  whom  admin* 
istration  must  be  granted,  cannot,  by  a  writ- 
ten request,  confer  upon  another  person  the 
right  to  administer. — Woods,  Estate  of,  97 
Cal.  428,  32  Pac.  516. 

[c]  Court  has  no  discretion  under  section 
1379,  Code  of  Civil  Procedure,  and  cannot 
appoint  nominee  of  person  not  himself  en- 
titled to  administer. — Brundage,  Estate  of, 
111  Cal.  542,  75  Pac.  175. 

§  34.   Competency  or  Qnalification  of  Admin- 
istrators— In  General. 

[a]  The  word  "competent,"  as  used  in  the 
sixty-ninth  section  of  the  probate  act,  and 
applied  to  a  surviving  husband,  or  wife,  child, 
father,  mother,  or  brother,  means  not  addicted 
to  drunkenness,  not  imprudent,  or  wanting  in 
integrity  or  understanding. — ^Pacbeeo,  Estate 
of,  23  Cal.  476. 

[b]  Courts  cannot  declare  executor  or  ad- 
ministrator incompetent  unless  he  is  ex- 
pressly so  declared  by  statute. — ^Banquier'a 
Estate,  88  Cal.  310,  26  Pac.  178. 

[c]  Power  of  court  to  refuse  to  appoint  ex- 
ecutor for  want  of  integrity  should  be  ex< 
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ercised  on  clear  and  convincing  proof  eatab- 
lishing  it.— Bauquier'e  Estate,  88  CaL  312,  26 
Pac.  178. 

[d]  Where  the  petitioner  has  made  a  prior 
application,  under  section  1354  of  the  Code 
of  Civil  Procedure,  to  revoke  letters  issued 
daring  his  minority,  he  having  been  named  as 
eiecator,  which  application  had  been  simply 
denied,  without  any  reason  assigned,  and 
without  any  finding  of  fact,  sach  denial  does 
not  imply  a  finding  of  incompetency,  and  does 
not  constitute  a  prior  adjud^ation  of  a  want 
of  understanding  as  against  a  snbsequent  ap- 
plication under  section  1?S3  of  the  Code  of 
Civil  Proeednre. — Li  Po  Tai,  Estate  of,  108 
CaL        41  Pae.  486. 

[e]  After  decedent's  marriage  In  New 
Hampshire  lie  ^  moved  to  California,  corres- 
ponding with  hifl  wife  and  sending  her  money. 
While  he  was  in  California,  his  wife  married 
and  lived  with  her  second  husband  for  fiftcpn 
years  until  his  death,  a  child  being  bom  as  the 
result  of  this  marriage.  She  was  awarded 
letters  or  administration  on  his  estate,  and  a 
decree  entered  adjudging  her  to  be  his  widow. 
Sobseqnently  ehe  resumed  ber  eorrespondenee 
with  her  first  husband,  informing  him  of  her 
conduct,  and  on  his  death  made  application 
for  letters  of  administration  on  his  estate  in 
California.  Held,  that  her  condnct  did  not 
deprive  her  of  the  right  to  such  letters.™ 
Newman's  Estate,  In  re,  124  Cal.  688,  57 
Pac.  686. 

[f]  That  a  wife  has  been  unfaithful  and 
violated  her  marital  obligation  does  not  dis- 
qualify  her  to  act  as  administratrix  of  her 
husband's  estate. — Newman's  Estate,  In  re, 
124  Cal.  688,  57  Pac.  686. 

Fob  Authobities  rRoic  Othu  States; 

16  li.  B.  A.  53S,  24  L.  B.  A.  289,  notes. 
See,  also,  18  Cvc.  03-96,  103;  19  Cyc 
1250;  22  Cent  Dig.,  cols.  89-101,  SI  60- 
77. 


S  35.   Improvidence  or  Want  of  Integ- 
rity. 

ia]  A  husband,  who  is  the  sole  distributee 
his  wife,  under  Civil  Code,  section  13S6, 
is  not  disqualified  to  act  as  her  administrator 
because  he  claims  the  whole  estate  as  a  gift 
from  his  wife,  under  section  1369,  providiug 
that  no  person  shall  be  competent  to  serve  as 
administrator  who  shall  be  adjudged  incom- 
petent for  want  of  integrity. — Carmody's  Es- 
tate, In  re,  88  Cal.  616,  26  Pae.  373. 

p>1  The  improvidence  which  is  a  ground  of 
exclusion  of  a  relative  of  the  deceased  from 
administration  is  that  want  of  care  or  fore- 
sight in  the  management  of  the  property 
which  would  be  likely  to  render  the  estate  and 
effects  of  the  intestate  nnaafe,  or  liable  to  be 
lost  or  diminished  in  value  1^  improvidence, 
in  case  administration  thereof  should  be  com- 
mitted to  such  improvident  person. — Connors, 
Estate  of,  110  CaL  408,  42  Pae.  900. 

[e]  The  fact  that  the  widow  was  an  un- 
faithful wife  and  violated  her  marriage  obli- 


gation does  not  tend  to  show  lack  of  "in- 
tegrity" within  the  meaning  of  section  . 1350 
of  the  Code  of  Civil  Procpdnre. — Xewman,  Es- 
tate of,  124  Cal.  688.  57  Pae.  686. 

g  36.   nuteracy  <v  Want  of  ITnderstaitd- 

Ing. 

[a]  Probate  act,  sections  67,  68,  provides 
that  when  letters  of  administration  have  been 

granted  to  any  other  than  certain  of  the  kin, 
any  one  of  such  kin  may  obtain  the  revoca- 
tion of  the  letters  and  appointment,  if  com- 
petent, instead  of  the  one  removed.  Held, 
that  a  daughter  of  decedent,  who  could 
neither  read  nor  write,  a  citizen  by  birth,  and 
sirty-nine  years  old,  was  entitled  to  have  let- 
ters revoked  which  had  been  granted  to  a 
stranger,  and  to  be  appointed  in  his  stead, 
as  a  person  was  competent,  within  the  mean- 
ing of  the  act,  if  not  addicted  to  ilninkennesa, 
not  imprudent,  nor  wanting  in  integrity  nr 
understanding. — I^eheco's  Estate,  In  xe,  23 
Cal.  476. 

[b]  A  person  Is  not  incompetent  to  serve 
as  an  executor,  on  the  ground  of  want  of 
understanding  (Code  Civ.  Proc,  sec.  1350), 
merely  because  he  cannot  speak  English,  and 
is  not  instructpd  as  to  the  constitution  of 
the  state.— Li  Po  Tai 's  Estate,  In  re,  108  Cal. 
484,  41  Pac.  486;  Li  Tai  Wing  v.  Freese,  lOS 
Cal.  484,  41  Pac.  486. 

§  36^1.   Nonresidents  or  Aliens. 

[a]  Code,  section  1369,  which  declares  In- 
competent as  an  administrator  one  not  a  resi- 
dent of  the  state,  has  not  been  expressly  re- 
pealed; and  although  section  1379  is  in  a  cer- 
tain sense  inconsistent  with  section  1369,  as 
repeals  by  implication  are  not  favored,  section 
1360  is  still  law.— Beeeh's  Estate,  In  re,  63 
Cal.  458. 

[b]  Where  a  nonresident  goes  to  California 
to  procure  letters  of  administration  on  the 
estate  of  her  husband,  declaring  her  inten- 
tion to  remain  in  the  state,  the  question  of 
her  residence  depends  on  her  Intentions. — 
Newman 's  Estate,  In  re,  124  Cal.  688,  57  Pac. 
686. 

[e]  Nonresident  children,  heirs  or  legatees 
are  not  entitled  to  administer. — Brundage's 
Estate,  141  Cal.  542,  75  Pac,  175, 

f  37.  Adverse  Interest. 

[a]  As  between  two  persons,  one  of  whom 
has,  as  against  the  other,  an  absolute  right 
to  letters  of  administration,  the  fact  that  he 
makes  an  adverse  claim  to  property  claimed 
by  the  estate,  which  is  not  made  a  ground  of 
disqualification  by  the  statutes,  does  not  ui> 
thorize  the  denial  of  the  letters  to  him,  and 
the  granting  of  them  to  the  other. — Bmn- 
4age°8  Estate,  In  re,  141  CaL  538,  73  Pae.  175. 

§  371/3.  HoetUilT  Toward  Dlsttflmtees. 

[a]  The  fact  that  a  brother  is  prejudiced 
against  his  sister  does  not  disqualify  him  to 
act  as  administrator  of  his  father's  estate**- 
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Banqoier's  Estate,  88  CaL  478,  26  Fae.  178, 

532. 

S  38.  Illegitimate  Ohlldren. 

[a]  An  illegitimate  child  is  not  entitled  to 
administer  on  the  estate  of  his  father,  as 
against  a  brother  of  the  father. — ^Pico,  In  re, 
52  Cal.  84. 

[b]  Adjadication  against  an  applicant  for 
letters  of  administration  upon  ground  of  ille* 
gitimacy  is  an  estoppel  to  prior  right,  but 
does  not  preclude  his  appointment  in  case  of 
removal  of  successful  applicant — Pico,  In  re, 
56  CaL  413. 

§  S9.  Partners. 

[a]  The  proviso  in  the  fifty^seeond  section 
of  the  act  to  regulate  the  settlement  of  tlie 
estates  of  deceased  persons,  as  amended  by 
the  act  of  April  23,  1855,  extends  to  all  the 
classes  of  persons  designated  in  the  section, 
and  is  not  limited  to  persons  embraced  with- 
in the  tenth  class;  and  a  surviving  partner, 
though  a  brother,  where  the  partnership  ex- 
isted at  the  time  of  the  death  of  the  intestate, 
cannot  be  administrator  of  the  estate. — Cor- 
nell V.  GaUagher,  16  Cal.  367. 

[b]  Former  partner  of  decedent  is  ineligible 
as  administrator  if  there  were  unsettled  mat- 
ters growing  out  of  the  relation  at  the  time 
of  his  death. — Garber'i  Estate,  la  re,  74  Cal. 
341,  16  Pae.  233. 

§  40.   Effect  of  Bemarrlage. 

[a]  Section  1370  of  the  Code  of  Civil  Pro- 
cedare,  authorizii^g  a  married  woman  to  be 
appointed  administratrix,  includes  a  right  of 
administration  upon  the  estate  of  her  de* 
ceased  husband.  The  survivor  has  a  right  to 
remarry^  and  such  marriage  is  not  in  contra- 
vention of  statnte,  or  against  public  policy; 
and,  in  the  absence  of  a  statutory  provision, 
does  not  deprive  the  person  so  manying  or 
any  right  conferred  by  law. — ^Dow,  Estate  of, 
132  CaL  309,  04  Pae.  402. 

S  40%.  Benpndatlon  or  WalTor  of  Bi|^ 
to  Adndiilstw— In  OeueraL 

[a]  A  written  request  by  one  entitled  to  let- 
ters  for  the  appointment  of  a  nominee  is  a 
waiver  and  rennneiation  of  his  right  to  ad- 
minister.—Bedell,  Estate  of,  97  CaL  339,  88 
Pae.  S23. 

§  41.  Ante  or  Poet  NnpUal  Agreementa. 

[a]  Under  Code  of  Civil  Procedure,  section 
1365,  providing  that  the  "relatives"  of  a  de- 
cedent can  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or 
some  part  thereof,  letters  of  administration 
should  not  be  granted  to  the  widow  of  dece- 
dent, who  had  previously  entered  into  a  con- 
tract with  hira  by  which  each  mutually  re- 
linquished all  inheritable  interest  in  the 
other's  estate,  fluoh  contract  being  expressly 
authorized  bv  Civil  Code,  sections  l.")?,  1.50. 
Paris,  Estate",  In  re,  106  Cal.  453,  39  Pac.  756. 


§  42.  Betraetldii  of  Bmimciatioii. 

[a]  One  waiving  right  to  administration  by 
written  request  is  estopped  from  withdraw- 
ing his  assent,  after  petitioner  has  incurred 
.expense. — Kirtlan's  Estate,  In  re,  16  CaL  162. 

[b]  Person  renouncing  right  to  administer 
cannot  retract  rennneiation. — Moore's  Estate, 
68  CaL  28S,  9  Pac.  164. 

[e]  Widow  may  revoke  her  request  to  have 
another  administer  upon  her  husband's  ei< 
tate  at  any  time  before  court  has  acted  upon 
it— Shiel'B  Estate,  120  CaL  348,  58  Pae.  808. 

[dl  Code  of  Civil  Procedure,  section  1379, 
having  anthorized  a  conrt  to  appoint  a  stran- 
ger as  administrator  of  an  estate  upon  the 
written  request  of  one  who  would  himself 
be  entitled  to  letters  of  administration,  where 
such  request  and  a  renunciation  have  been 
filed  by  a  petitioner,  and  proceedings  for  his 
appointment  have  been  instituted,  the  heir 
will  not  be  permitted  to  revoke  it  without 
reason.— Silvar's  Estate,  la  re  (CaL);  46  Pac 
296. 


D.   PEOCEEDINOS  FOR  APPOINTMENT. 

TIICB  FOB  APPLICATION,  |  48. 
HOnOE— IN  GENERAL,  |  44. 

  PUBLICATION,    POSTING    OB  SEBVIOT, 

i  45. 
PETITION,  I  46. 

  ALLEGATION  OF  RIGHT  TO  APPOINT- 
MENT, I  47. 

  ALLEGATION   OF   RESIDENT   OF  DBOB- 

DENT,  I  48. 

ANSWER,  I  49. 

OBJECTIONS  TO  APPOINTUENT,  |  60. 

  WHO  MAT  OBJECT,  |  61. 

  BURDEN  or  PROOF.  S  52. 

TRIAL  OB  HEARING — IN  GENERAL,  |  68. 

  CONFLICTING  APPLICATIONS,  |  64. 

aVIDENCE,  I  55. 

  PRESUMPTIONS,  |  66. 

HZOESSITT  FOB  LBTTEB8,  |  57. 

  TO  WHOM  ISSUED,  {  68. 

  FORM.  I  69. 

OrajaATERAL  ATTACK  ON  LETTERS  OB  ORDBB 
APPOINTING— IN  GENERAL,  |  60. 

  ERRORS  AND  IRREGULABITIBS,  |  61. 

  MATTERS  CONCLUDED.  |  62. 

OONOLUSIVENESS  OF  LETTERS,  |  68. 
BEVTBW,  I  64. 

DETXBHINATXON  AND  DISPOSXTION,  |  65. 
TOB  AUTHOBITIEB  FbOM  OtHXB  STATES; 

Bee  18  Cyc  119-127;  22  Cent.  Dig.,  eoli. 
108-133,  SS  83-105. 


I  tt.  nine  for  AppUcatton. 

[a]  There  is  no  provision  of  law  which  lim- 
its the  time  within  which  letters  of  adminis- 
tration on  the  estate  of  deeeued  persons  ma^ 
be  granted. — ^Healy  r.  Buchanan,  84  CaL  667. 

[b]  There  is  no  preBumption,  on  an  applica- 
tion for  letters  of  administration  seventeen 
years  after  the  death  of  the  decedent,  that 
there  haa  been  a  prior  admlniatratioi^  and 
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that  tlie  estate  has  been  dosed. — Healy  t. 
Bnehanan,  34  CaL  567. 

SM.   Kotlm-Ib  GoMnL 

J a]  An  entry  on  the  record  tliat  due  proof 
jxwting  notice  of  the  time  and  plaee  of 
kearinff  has  been  made  is  not  a  comptianee 
with  the  statute  making  an  entry  evidence, 
the  law  requiring  the  notice  to  state  the 
name  of  the  deceased,  and  of  the  applicant 
for  administration,  and  the  term  when  the 
hearing  will  be  had.— Beckett  t.  Selover,  7 
CaL  £16,  68  Am.  Dee.  237. 

S  4S.   Publication,  Posting  or  Serrlce. 

[a]  Ihie  proof  of  posting  notice  of  hearing 
to  grant  administration  does  not  dispense  with 
due  proof  of  contents  of  notice. — ^Beckett  t. 
Seloirer,  7  Cal.  215,  234,  68  Am.  Dec.  237. 

[b]  Notice  is  not  required  to  be  sent  to  any- 
one; law  merely  requires  that  it  be  posted. 
Griffith,  Estate  of,  84  CaL  109,  24  Pae.  381. 

S  46.  Petmoa. 

[a]  Application  for  administration  must 
state  jurisdictional  facts. — Beckett  t.  Belorer, 
7  Cal.  216,  68  Am.  Dee.  287. 

t[b]  The  petition  need  only  state  the  age, 
residence  and  heirship  of  petitioner  to  de- 
cedent concerning  which  there  is  nopresump- 
tion  of  law  in  bis  favor. — Gordon,  llstate  of, 
142  CaL  126,  76  Pae.  672. 


I  47.   AJlegatian  of  Blglit  to  AppofiiV 

mailt. 

[a]  Petition  for  letters  held  not  to  show  re- 
lationship to  deceased  and  right  to  administer. 
Pina's  Estate,  In  re,  137  Cal.  xix,  71  Pae.  171. 

S  48.    Allflgatton  of  BesUmoa  of  Bo- 

fwdoit. 

[a]  That  the  deceased  resided  at  his  death 
in  the  county  where  administration  is  ap- 
plied for  must  be  alleged,  and  be  true,  to 
give  the  probate  court  jurisdiction,  in  the  ab- 
sence of  which  the  proceedings  are  utterly 
void.— Beckett  t.  Selover,  7  Cal.  815,  68  Am. 
Dee.  237. 

[b]  "lAte  a  resident"  of  the  eounty,  in  m 
petition  for  administration,  sufBciently  al- 
leges that  the  "deceased  was  a  resident  at, 
or  immediately  previous  to,  liis  death, ' '  with- 
in the  statute  requisitions  as  to  jurisdiction. 
Beekett  t.  Selorer,  7  CaL  216,  68  Am.  Dee. 
237. 

[e]  A  petition  for  administration,  stating 
decedent  to  be  "late  of,"  etc.,  is  sufficient 
to  confer  jurisdiction  on  the  probate  court 
of  the  eounty  named.— Abel  t.  Love,  17  CaL 
833. 

[d]  A  petition  of  M.  S.,  of  Monterey,  for 
letters  of  administration,  was  addressed  to 
the  judge  of  the  eounty  of  Santa  Clara,  and 


showed  that  "Dr.  John  T.,  late  a  resident 
of  the  county  aforesaid,  died  in  said  county." 
Held,  that  it  soffieiently  appeared  that  the 
decedent  was  a  resident  of  the  county  of 
Banta  Clars  at  the  time  of  his  death.— Town- 
•end  r.  Gordon,  19  CaL  188. 

{  49.  Answer. 

[a]  To  an  application  for  letters  of  admin* 
istration,  on  the  ground  of  a  right  prior 
to  that  of  the  person  to  whom  letters  have 
been  issued,  an  answer  only  is  required,  but 
no  replication;  and  such  right  may  be  as- 
serted at  any  time. — ^Wooten,  In  re*,  66  CaL 
322. 

[bl  Sections  1312  to  1318  of  the  Code  of 
Civil  Procedure  apply  only  to  proceedings  in 
contests  against  the  probate  of  wills,  in  which 
the  contestant  is  the  plaintiff  and  the  peti- 
tioner the  defendant,  and  do  not  apply  to 
applications  for  letters  of  administration.  In 
the  latter  case  the  grounds  of  opposition 
to  the  petition,  which  are  filed  by  the  ad- 
ministrator, are  nothing  more  than  an  an- 
swer, to  which  no  replication  is  required.-— 
Wooten,  Estate  of,  66  Cal.  322. 

§  50.   Objectloiu  to  Appointment. 

[a]  Code  of  Civil  Procedure,  section  1349, 
provides  that  the  court  admitting  a  will  to 
probate  must  issue  letters  thereon  to  the 
persons  named  therein  as  executors,  who  are 
competent,  who  most  appear  and  qualify,  un- 
less objeetion  is  made  under  section  1351. 
which  provides  that  any  person  interested 
may  file  objections  to  granting  letters  testa- 
mentary to  the  persons  named  as  executors, 
and  the  objections  must  be  determined  by 
the  court.  Held,  that  the  objections  must 
show  that  the  applicant  for  letters  is  incom- 
petent upon  some  ground  specified  in  section 
1350,  which  provides  that  no  person  is  com- 
petent to  serve  as  executor  who  is  under 
the  age  of  majority,  convicted  of  an  infa- 
mous erime,  or  adjudged  by  the  court  in- 
oompetent  to  execute  the  duties  of  the  trust 
by  reason  of  drunkenness,  improvidence,  or 
want  of  understanding  or  integrity. — Bau- 
quier's  Estate,  In  re,  88  Cal.  302.  26  Pac.  178, 
632. 

§  61.  ——  Wbo  naj  Object. 

[a]  Under  Code  of  Civil  Procedure,  section 
1374,  providing  that  any  person  interested 
may  contest  a  petition  for  administration, 
the  public  administrator,  being  interested  in 
the  right  to  letters,  is  a  person  "interested." 
Healy's  EsUte,  In  re,  182  CaL  162,  61  Pac 
736. 

{  63.   Burden"  of  Proof, 

[a]  The  burden  is  on  the  party  contesting 
the  competency  of  the  petitioner  to  act  as 
administrator,  notwithstanding  he  is  of  age, 
and  a  resfdent  of  the  state,  and  qualified 
as  an  heir  of  the  decedent  to  allege  and  to 
prove  faets  showing  that  ke  i»  iaeompetent 
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to  act;  and  in  the  absence  of  allegations  of 
incompetency  in  the  answer,  a  finding  that 
the  petitioner  is  not  competent  to  act  as 
administrator  la  outside  of  the  isanes. — 
don.  Estate  of,  142  CaL  125,  75  Pae.  672. 

§  58,   Trial  or  Hearing— In  General. 

[a]  On  an  application  for  letters  of  admin- 
istration of  tne  estate  of  a  decedent,  it  is 
not  within  the  province  of  the  court  to  de- 
termine the  question  of  the  title  to  real 
property,  as  between  the  estate  and  persons 
claiming  adversely  to  it;  but  if  it  appears 
that  decedent  left  any  estate,  and  the  same 
has  not  been  administered,  letters  should  be 
granted.— Pina's  Estate  In  re,  112  Cat  1^ 
44  Pae.  S32. 


§  54.   Conflicting  AppUcatlona. 

[a]  Applications  for  letters  by  the  pnblio 
administrator  and  by  a  nominee  of  a  non- 
resident heir  may  be  heard  together,  and  the 
administration  awarded  to  the  proper  party. 
Hyde,  Estate  of,  64  Cal.  228,  30  Pac  804. 

[b]  After  the  filing  by  a  widow  of  a  peti- 
tion for  letters  of  administratio'b  variouB 
other  persons  also  petitioned  for  letters  eon- 
testing  the  widow's  petition,  and  thereafter 
the  widow  filed  an  amended  petition  contest- 
ing the  other  petitions,  but  stating  do  juris- 
dictional fact.  Code  of  Civil  Procedure,  sec- 
tion 1374,  provides  that  any  person  inter- 
ested may  contest  the  petition  for  letters  of 
adminifltration  by  written  opposition,  or  may 
assert  his  own  right  to  administration,  in 
which  case  the  contestant  must  file  a  petition 
and  give  the  notice  required  for  an  original 
petition.  Held,  that  the  court  had  jurisdic- 
tion to  hear  all  the  petitions  on  the  date 
set  for  the  hearing  of  the  widow's  original 
petition,  and  was  not  required  to  wait  until 
the  time  set  for  bearing  her  amended  peti- 
tion.—Turner's  Estate,  In  re,  142  CaL  549,  77 
Pac  1099. 


I  66.  Bvidance. 

[a]  Under  Code  of  Civil  Proeednre,  section 
1365,  the  right  of  the  widow  to  inherit  is 
necessarily  involved  in  the  application  for 
letters;  and.  In  a  hearing  upon  such  applica- 
tion, a  contract  showing  that  the  widow  had 
released  her  inheritable  interest  in  decedent's 
estate  is  admissible. — Davis'  Estate,  In  re, 
106  Cal.  453,  39  Pac.  756. 

[b]  Although,  as  a  general  role,  character 
can  only  be  proved  by  general  reputation 
and  cannot  be  shown  by  evidence  of  parti- 
cular and  specific  facts,  but  may  be  proved 
by  negative  testimony,  yet,  where  the  tes- 
timony adduced  as  to  the  improvidence  of 
the  defendant  not  only  assailed  his  general 
reputation  for  providence,  industry  and  so- 
briety but  stated  that  he  squandered  his 
money  for  liqpor  and  contributed  nothing  to 
the  support  of  his  family,  it  is  competent  to 
meet  and  overcome  such  evidence  by  proof 
that  he  had  accumulated  property,  was  never 


intoxicated,  had  supported  his  wife  and 
family  while  residing  with  him,  had  never 
squandered  his  money  and  was  known  as 
an  honest,  sober  and  industrioiu  man  and 
always  paid  his  bills. — Conners,  Estate  of,  110 
Cal.  408,  42  Pac.  906. 

[c]  At  a  hearing  on  application  for  letters 
of  administration,  a  creditor  may.  testify  to 
the  fact  that  the  decedent  was  indebted  to 
him.— Welch's  Estate,  In  re,  Myr.  Prob.  202. 

{  es,  —  Prasumjitloiu. 

[a]  Qualifications  of  petitioner  b^ng  proved, 
there  is  a  presumption  in  his  favor  that  he 
is  competent  to  act,  and  he  need  not  aver 
competency,  nor  negative  the  existence  of 
any  of  the  disqualifying  conditions  which 
would  render  him  incompetent  to  act.— Gor- 
don, Estate  of,  142  CaL  1!:5,  75  Pac.  672. 

§  67.  Neceulty  for  Ltttan, 

[a]  To  vest  incoming  administrator  with 
title  to  estate  there  must  be  a  grant  of  ad- 
ministration to  him;  the  mere  handing  over 
the  papers  by  the  old  administrator  to  the 
new  is  not  sufficient. — Bogcrs  v.  Hoberlein, 
11  Cal.  120. 

[b]  The  order  for  the  appointment  as  pro- 
vided in  section  62  of  the  probate  act,  fhe 
qualification  of  the  appointee,  and  the  issuing 
of  letters  to  him  thereon,  are  all  necessary 
proceedings  to  invest  such  appointee  with  the 
ofiSce  of  administrator  of  an  estate.  The  ap- 
pointment is  in  fieri  until  the  appointee  has 
qualified  and  received  his  letters.^ — Hamilton^ 
Estate  of,  34  Cal.  464. 

§  58.   To  Whom  Issued. 

[a]  Where  the  court  orders  letters  to  Issue 
to.  one  person  the  issuance  to  another  is  un- 
authorised and  void. — Prey,  In  re,  68  CaL 
668. 


I  69.    Form. 

[a]  It  is  not  necessary  or  material  that  seal 
of  court  should  be  affixed  at  the  particular 
place  indicated  in  the  form  prescribed  by 
section  1362  of  the  Code  of  Civil  Procedure. 
Sharp  V.  Dye,  64  Cal.  9,  27  Pac.  789. 

{  60.  Collateral  Attack  on  l«ttez8  or  Order 
j^tpointing — In  GeusraL 

[a]  Iietters  of  administration  upon  an  es- 
tate, granted  by  the  probate  court  of  one 
county,  cannot  be  colute'rally  attacked  by 
showing  that  the  last  place  of  residence  of 
the  deceased  was  not  in  that  county,  and 
therefore  that  the  conrt  had  no  jurisdiction. 
Irwin  V.  Scriber,  18  CaL  499. 

[b]  Order  appointing  administrator  cannot 
be  collaterally  attacked  on  ground  that 
cedent  resided  in  another  county.— Griffith- 
Estate  of,  84  Cal.  110,  24  Pac.  381. 
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S  61.   Bnon  and  XxxesalaritleB. 

[a]  Where  an  exeeator  qualified  and  aeted 
for  more  than  twenty  years  under  his  ap- 
pointment, on  appeal  from  his  final  settlement 
be  will  not  be  allowed  to  dispute  the  reeita- 
tion  in  hia  appointment  that  citation  to  the 
heiis  waa  issaed  and  serred. — Moore 's  Estate. 
In  re,  95  CaL  H  30  Pae.  106. 

I  62.   Mftttan  OoBdndad. 

[a]  Order  appointing  administrator  amounts 
to  adjadieatioD  of  existence  of  jorisdictional 
facts.— GrifBth,  Estate  of,  84  CaL  109,  24  Pae. 
381. 

[b]  The  omissitni  of  a  seal  from  letters  of 

ftdministration  cannot  be  called  in  qaestion 
in  proceedings  by  heirs  attacking  a  sale  by 
an  administratrix,  duly  confirmed,  where  the 
administratrix  acted  as  sach,  and-  the  let- 
ters recite  that  the  seal  was  affixed,  and  the 
eonrt  repeatedly  made  orders  reeognizing  the 
sdministratrix. — Dennis  t.  Bint,  122  GiX  39, 
68  Am.  St.  Bep.  17,  54  Pae.  378. 

[c]  Heirs  are  not  precluded  from  denying 
that  one  appointed  aclministrator  as  the  hus- 
band of  the  decedent  was  such  husband.— 
Haskell's  Estate,  In  re,  Myr.  Prob.  204. 

S  63.  OondmiTeiiett  of  Lattes. 

[a]  Granting  of  letters  is  eonelustTO  upon 
other  courts  as  to  necessity  of  administra- 
tion.—Paulson  T.  Nnnan,  54  CaL  123. 

[b]  Order  granting  letters  is  not  concln- 
^70  of  any  fact  not  jurisdictional  or  put  in 
issue. — Sanders  t.  Simcieh,  65  Gal.  53,  2  Pae. 
741. 

[e]  An  order  granting  letters  of  adminis- 
tration, after  due  notice  to  the  nominee  of 
tarriving  wife,  held  to  be  conclusive  against 
a  subsequent  application  by  another,  alleging 
herself  to  be  decedent's  widow. — Aldrich's 
Estate,  In  re,  147  CaL  843,  81  Pae.  1011.  ' 

{  64.  BOTtow. 

[a]  On  appeal  from  an  order  appointing  an 
tdmiDtstrator,  the  undertaking  provided  for 
by  Code  of  Civil  Procedure,  section  941,  stays 
all  further  proceedings  upon  the  "order  ap- 
pealed from  or  the  matters  embraced  there- 
in," Buch  appeal  not  being  within  the  excep- 
tions mentioned  in  sections  942-945,  949, 
where  appellants  are  required  to  perform  the 
directions  of  the  order  appealed  from;  and 
hence  the  administrator  will  be  restrained 
from  performing  any  acts  as  such,  loss  to  the 
estate  in  eonseqneneo  thereof  being  avoidable 
bv  the  appointment  of  a  special  administrator 
noder  section  1411.— Wood's  EitatOi  In  re, 
94  Cal.  666,  29  Pae.  1108. 

[b]  Under  Code  of  Civil  Procedure,  section 
1715,  an  appeal  from  a  judgment  or  order 
appointing  an  administrator,  and  denying  an- 
other application  for  such  appointment,  must 
be  taken  within  six^  days  after  such  judg- 


ment or  order  is  entered. — Heldt's  Eatate,  Ib 
ra,  98  Cal.  553,  33  Pac  649. 

[el  When  an  order  denying  an  application 
forletters  of  administration  is  general  in  its 
terms,  implying  an  adverse  finding  on  all  the 
allegations  of  the  petition,  and  the  bill  of 
exceptions  does  not  specify  any  inauffieiency 
of  evidence  to  sustain  the  decision,  the  order 
will  not  be  reviewed  on  appeal. — ^Depeaox's 
Estate,  In  re,  116  CaL  890,  60  Pw.  887. 

[d]  An  appeal  from  an  order  appointing 
an  administrator  will  not  be  dismissed  be- 
cause of  the  notice  of  appeal  being  entitled 
as  in  the  superior  court  of  a  coanty  other 
than  that  wherein  the  appointment  was  made, 
where  the  parties  treated  the  notice  ae  suffi- 
cient throughout  the  proceedings,  and  the 
appellee's  attorneys  were  not  misled. — 
Damke'a  Estate,  In  re,  133  Cal.  433,  65  Pae. 
888. 

[e]  A  finding  that  the  petitioner  was  "im- 
provident and  lacking  in  understanding  in 
sach  extent  that  he  is  not  competent  to  exe- 
cute the  office  or  trust  as  administrator  of 
•aid  estate,"  made  outside  of  the  issues 
must  be  disregarded. — Gordon,  Estate  of,  142 
CaL  126,  75  Pae.  672. 

{  66.   Determination  and  Disposition. 

[a]  Where  probate  of  a  will  has  been  re- 

ftued,  bat  the  sopreme  court,  on  appeal, 
directs  it  to  be  admitted  to  probate,  the  pro- 
bate court  will  not  be  directed  to  issue  let- 
ters of  administration  with  the  will  annexed 
to  petitioner,  unless  the  probate  court  has 
found  that  he  is  a  proper  person  to  receive 
letters.— Wood,  In  re,  86  CaL  75. 


E.    ADMINI8TBAT0BS  WITH  THE  WILL 
ANNEXED. 

POWER  OT  APPOINTMENT.  |  06. 
OBOnNSS  FOB  APPOIHTHENT.  |  «T. 

  NOKRESIDE^'CB  OF  EZECUTOB,  |  68. 

BIOHT  TO  APPOINTMENT,  |  69. 
NOMINATION  OF  THIRD  PERSON.  S  70. 
POWERS,  I  71. 

Foe  Axtthobities  Psom  Othxb  Statbs: 

See  18  Cye.  98-103;  22  Cent.  Dig.,  eola. 
134-143,  8S  106-115. 

§  66.  Power  of  AvpolBtmaat. 

[a]  Where  the  court  refuses  to  admit  a  will 
to  probate,  it  cannot  appoint  an  administrator 
with  the  will  annexed,  nor  can  it  appoint  an 
administrator,  unless  the  proceedings  are  in 
conformity  with  the  steps  prescribed  in  cases 
of  intestaey.— Bonyssou's  Estate  (CaL  App.), 
84  Pae.  460. 


S  67.  Ommdi  tot  AppolntBiant. 

[a]  Upon  rananeiation  of  letters  by  anen- 
tor,  letters  of  administration  ahonid  issue 
andar  section  1366,  Coda  of  Civil  Procednre, 
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as  in  ease  of  intestacy.— Garber,  In  ze,  74 
Cal.  340,  16  Pac.  233. 

[b]  Code  of  Civil  Procedure,  section  1350, 
providing,  if  the  executors  are  incompetent, 
or  renounce  or  "fail  to  apply  for  letters," 
or  to  appear  and  qualify,  letters  of  adminis- 
tration with  the  will  annexed  must  be  is- 
sued as  provided  in  case  of  intestacy,  gov- 
erns a  ease  where  the  exeentor  dies  without 
having  applied  for  letters. — McDonald's 
tate.  In  re,  118  Cal.  877,  50  Pac.  399. 

[c]  The  signatnre  of  the  testator  to  a  will 
was  written  at  the  end  of  that  part  of  the 
will  disposing  of  the  estate,  and  was  fol- 
lowed by  a  clause,  neither  signed  nor  wit- 
nessed, appointing  an  executor.  Held  that, 
upon  the  probate  of  the  will,  an  administrator 
with  the  will  annexed  should  be  appointed. 
SleCttUongh's  Estate,  In  re,  Myr.  Ptoh.  76. 

§  68.   Ktmresldeiiee  of  Executor. 

[a]  Words  "person  absent  from  state," 
used  in  section  1354,  Code  of  Civil  Procedure, 
mean  person  who  is  out  of  state  and  has  made 
no  application  for  letters. — ^Brown,  In  r^  SO 
CaL  365,  22  Pae.  233. 

§  69.  Blglit  to  Appointment. 

[a]  Provisions  of  section  1366,  Code  of  Civil 
Procedure,  regulating  grant  of  letters  in  cases 
of  intestacy,  applies  in  any  case  falling  witb- 
in  terms  of  section  1350,  including  case  where 
executrix  dies  before  applying  for  letters.— 
McDonald's  Sstate,  118  Cal.  879,  60  Pac 
399. 

[b]  Upon  the  probate  of  a  will  in  this 
state  which  had  been  duly  admitted  to  pro- 
bate in  a  territory  of  which  the  deceased 
was  a  resident,  one  living  in  this  state  who 
is  an  assignee  of  part  of  the  interest  of  the 
nonresident  sole  devisee  and  executor  of  the 
will  is  entitled  to  letters  testamentary  with 
the  will  annexed,  as  being  a  person  interested 
in  the  will,  in  preference  to  the  inblie  ad- 
ministrator.—Engle,  Estate  of,  124  CaL  292, 
66  Pac.  1022. 

[c]  Code  of  Civil  Procedure,  section  1383, 
providing  that  when  letters  of  administra- 
tion have  been  granted  to  any  other  than 
the  surviving  wife,  child,  etc.,  of  the  intes- 
tate, any  one  of  them  may  obtain  the  revoca- 
tion of  the  letters,  and  become  entitled  to 
the  administration,  does  not  apply  to  letters 
of  administration  with  the  will  annexed. — 
Li  Po  Tai's  Estate,  In  re,  39  Pao.  80;  U  Tai 
Wing  V.  IVeese,  89  Pac.  30. 

§  70.  Nomination  of  Third  Person. 

[a]  Code  of  Civil  Procedure,  section  1350, 
provides  that,  where  an  ezecntor  fails  to 
qualify,  letters  shall  be  granted  with  will 
annexed,  as  in  eases  of  intestacy.  Section 
1365  provides  to  whom  administration  shall 
be  granted  in  the  ease  of  an  intestate  estate. 
An  executor  of  one  dying  testate  in  Virginia 
rsnounced  his  right  as  executor  in  this  state, 


and,  testator  having  no  wife,  an  adminis- 
trator was  appointed  at  his  request.  Held, 
that  as  he  wonld  not  have  been  eligible,  under 
section  1365,  if  deceased  had  been  intestate, 
he  could  not  be  appointed  on  the  executor's 
renunciation.— Oarber'i  Estate,  In  re,  74  CaL 
388,  16  Pao.  233. 

tb]  On  remarriage  aorTiving  wife  is  ineon- 
petent  to  administer  and  cannot  nominate 
administrator  with  the  will  annexed. — Alien, 
Estate  of,  78  Oal.  665,  586,  81  Pac.  486. 

[c]  Neither  exeoator  named  in  foreign  will 
filed  here  nor  a  resident  devisee  has  right  to 
nominate  administrator  with  will  annexed. 
Blchardson's  Estate,  120  CaL  346,  62  Pae. 

826. 

[d]  Nonresident  executor  is  not  entitled  to 
letters  of  administration,  bat  only  to  lettors 
testamentary,  and  he  cannot  nominate  admin- 
istrator 'with  will  annexed. — ^Bmndage's  Es- 
tate, 141  CaL  541,  542,  75  Fae.  176. 

§  71.  Powers. 

[a]  If  the  testator  appoints  an  executor  of 
his  will,  and  the  executor  dies,  and  an  ad- 
ministrator with  the  will  annexed  is  ap- 
pointed, the  administrator  with  the  will  an- 
nexed, under  the  statutes  of  California,  pos- 
sesses all  the  power  conferred  on  the  executor 
named  in  the  will,  and  ean  sell  the  land  de- 
vised if  the  executor  eonld  have  sold  it. — Kid- 
well  r.  Bnunmagim,  32  CaL  436. 

F.    SPECIAL  ADMINISTBATOBB. 

POWEB  TO  APPOINT,  |  72. 
GROUNDS  FOB  APPOXHTUBHT,  |  TS. 
EEVIEW,  I  74. 
POWERS  AND  DUTIES,  |  75. 

Fos  Authorities  Prom  Othee  Statbb: 

See  18  Cyc.  108-113;  22  Cent.  Dig.,  cols. 
148-155,  SS  116-127. 

§  72.  Power  to  Appoint. 

[a]  A  superior  court  has  no  power  to  ap- 
point a  special  administrator,  if  the  executor 
of  the  will  of  decedent  has  never  been  sus- 
pended or  removed;  and  a  simple  order  ap- 
pointing a  special  administrator  will  not  oper- 
ate as  a  removal  of  the  executor,  if  th^  latter 
has  never  been  cited  to  appear,  and  has  never 
appeared  to  show  cause  why  the  letters  should 
not  be  revoked. — Shroeder  v.  Superior  Court, 
70  Cal.  343,  11  Pac  651. 

[b]  Under  Code  of  Civil  Procedure,  sections 
1411,  1412,  an  order  appointing  a  special  ad- 
ministratrix held  valid,  whether  made  in  court 
or  by  a  judge  in  chambers. — ^Balne  t.  Lawlor 
(Cal.  App.),  82  Pae.  688. 

§  73.   Oronnds  for  Appointment. 

[a]  An  appeal  by  an  executor  front  an  order 
revoking  the  probate  of  the  will  does  not  con- 
tinue the  powers  of  the  executor  pending  thn 
appeal,  and  court  may  appoint  a  special 
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admiiuBtrator. — Croxier'a  Estate,  In  re.  65  Cat 
332,  4  fac  109. 

S  74.  Bariew. 

[a]  The  appointment  of  a  special  adminis- 
tntor  is  not  a  proceeding  upon  an  order  of 
revocation  of  the  probate  of  a  purported  will, 
nor  opon  matters  embraced  therein,  but  is  a 
•eparate  and  independent  order.— Grozier's 
Estate,  In  re,  65  Cal.  332,  4  Poo.  109. 

[b]  Code  of  Civil  Procedure,  section  963, 
sabdivisioQ  3,  providing  for  an  appeal  "from 
a  judgment  or  order,  granting,  refusing,  or 
revoking  letters  testamentary  or  of  adminia- 
tration  or  of  guardianship,"  refers  to  orders 
appointing  general  administrators,  and  does 
not  affect  Code  of  Civil  Procedure,  section 
1413,  providing  that  no  appeal  will  be  allowed 
from  an  order  appointing  a  special  adminis- 
trator.— Carpenter's  Estate,  In  re,  73  CaL  202, 
14  Pae.  677. 

I  78.   Powan  and  DnUsa. 

[a]  It  seems  that  special  administrator  bas 

only  sach  power  as  court  specifies  in  entering 
bia  appointment  on  minutes. — Saekett,  Estate 
of,  78  CaL  301,  20  Pac  863. 

[b]  Powers  and  dnties  of  special  administra- 
tor are  special  and  limited  to  sucb  as  are 
defined  by  statute  or  expressed  in  order  of 
appointment  or  subsequent  orders  of  court. 
Moore's  Estate,  88  Cal.  3,  25  Pae.  915. 

0.    SECOND  OE  ADDITIONAL  APPOINT- 
MENT. 

STECESSITT  FOB  RBSIONATION  OB  BEMOTAL 
OF  PRBVIOCS  APPOINTEE,  |  76. 

  SECOND  APPOINTMENT  AS  REMOVAL  OF 

FIB8T  APPOINTEE,  |  77. 

APPOINTMENT  OP  ADMIN  I8TBAT0B  Afl  BB- 
MOVAL  OF  EXECUTOR,  |  78, 

PROCSEDIN68.  I  79. 

Foft  ADTHtttiTERS  Fboh  Othbe  Statbs: 

See  18  Cye.  118,  114;  22  Cent.  Dig.,  eols. 
155-159,  IS  128-131. 

§  70.   Kee«BBi^  for  Beslgnation  or  Bemoral 

of  jprerioos  Appointee. 

[aj  Apix)intment  of  new  administrator,  for- 
mer administrator  not  having  been  removed 
nor  his  resignation  accepted,  is  a  Toid  pro- 
eeeding.— Haynes      Meeka,  20  CaL  288. 

[b}  Where  the  law  does  not  declare  the  va- 
cancy as  a  consequence  flowing  from  a  par- 
ticolar  event,  a  revocation  of  the  letters  of 
the  first  administrator,  he  being  still  living, 
is  essential  to  the  appointment  of  another 
person  to  succeed  him.  The  only  competent 
proof  of  a  revocation  of  letters  in  such  case  is 
an  order  of  the  eonrt  directing  it — ^Haynes  v. 
Meeks,  20  CaL  288. 

[e]  "While  one  administrator  of  an  estate  is 
in  ofiice  there  is  no  power  in  the  probate 
CaL  Dicest,  ToL  8—140 


jadge  or  court  to  appoint  a  new  one. — Hamil- 
ton, Estate  of,  34  CaL  464. 

[d]  An  appointment  of  an  administrator  in 
one  county,  while  a  prior  appointment  of  an- 
other person  in  another  county  is  in  full  force, 
is  a  nullity.— Griffith 's  Estate,  In  re,  ^  CaL 
107,  23  Pae.  528,  24  Pac.  381. 

§  77.   Second  Appolntnuttt  as  Bemoral 

of  First  Appointee. 

[a]  Existing  administrator  is  not  removed 
simply  by  force  of  appointment  of  another 
person  as  administrator. — Haynes  v.  Meeks,  20 
Cal.  288. 

S  78.  Avpolntme&t  of  Admlniatxmtor  as  B»- 
moval  of  Bzocotor. 

[a]  Appointment  of  special  administrator 
does  not  operate  as  removal  of  previously 
appointed  executor. — Shroeder  v.  Superior 
Court,  70  CaL  334,  11  Pac  651. 

g  79.  Proceedlngi. 

[a]  Hittell's  Laws,  sections  5794,  5795,  pro- 
vide that  when  one  of  several  administrators 
shall  die,  become  lunatic,  or  otherwise  inca- 
pable of  executing  the  trust,  the  other  shall 
complete  the  trust,  and  if  all  be  so  disabled 
the  probate  court  sball  issue  new  letters. 
Section  5979  empowers  the  probate  judge,  on 
learning  of  incompetency  to  act,  to  suspend  . 
the  administrator,  and  cite  him  to  show  cause  '• 
why  his  letters  should  not  be  revoked.  Held 
that,  where  a  sole  administratrix  has  been  ad- 
judged insane  by  the  county  court,  she  has 
become  *  *  incapable, '  *  and  not  merely  ' '  incom- 
petent to  act,"  and  the  record  of  said  court 
being  sufficient  evidence  of  her  insanity,  in 
the  absence  of  i»oof  that  she  has  since  recov- 
ered, the  probate  court  may  grant  new  letters 
without  citation  to  her  to  show  cause. — ^Blinn, 
In  re,  99  Cal.  216,  33  Pac.  841;  Adams  T. 
Bradley,  99  Cal.  216,  33  Pae.  841. 

H.  BOND. 

NECESSITT  FOB  BOND.  |  80. 

BEQUISITES  AND  VALIDITY  OF  BOND,  |  81. 

— —  PBOOEEDINGS  TO  OOMPBL  FILING.  |  88. 

—  AMOUNT,  I  83. 

JUSTIFICATION     AND     QUALIFIOATION  OF 

SURETIES,  I  84. 
PILING  AFTER  IS80ANCE  OP  LETTERS.  )  85. 
NEW  OB  ADDITIONAL  SECURITY.  1  86. 

—  EFFECT  OF  FAILUBE  TO  COMPLY  WITH 
OBDEB  BKQUIBXNO.  |  87. 

Foi  AuTHoiiTiEs  Taxm  Otheb  States: 

See  18  Cyc.  128-138;  22  Cent  Dig.,  eols. 
168-191,  SI  144-170. 

§  80.  Necessi^  for  Bond. 

[a]  Administrator  appointed  upon  giving 
bond  does  not  become  such  nntil  bond  is 
given.— Pryor  t.  Downey,  SO  CaL  888,  19  Am. 

Bep.  656. 

[b]  The  plain  meaning  of  section  1888  of 
the  Code  of  Civil  Procedure  which  provides 
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that  "everj  p«non  to  whom  letters  teita- 
mentarj  or  of  administration  are  directed  to 
issue  must,  before  receiving  tbem,  execute 
a  bond  to  the  State  of  California,  with  two 
or  more  sufficient  aareties,  to  be  approved 
by  the  superior  court  or  a  judge  thereof," 
is,  that  the  principal  and  sureties  most  sign 
the  bond  before  letters  can  be  issued.— W^r 
r.  Mead,  101  Cal.  125,  40  Am.  St.  Bep.  46,  35 
Pac  567. 

§  81.  Beqnlsltes  and  VaUdlty  of  Bond. 

[a]  An  executor's  bond,  purporting  to  be 
the  joint  obligation  of  the  principal  and  sure- 
ties, and  the  several  obligation  of  the  eureties, 
but  signed  only  hj  the  sureties,  and  not  by 
the  principal,  as  required  by  Code  of  Civil 
Procedure,  section  1388,  is  absolately  void. 
Weir  T.  Iifead,  101  CaL  125,  40  Am.  St.  Bep. 
46,  35  Pac.  667. 


S  88.  PlUng  After  lanuam  of  Lattexs. 

[a]  The  fact  that  an  administrator  did  not 
resent  his  bond  for  approval  until  several 
ays  after  the  issuance  of  letters  to  him,  and 
the  taking  of  the  oath  of  office,  does  not  re- 
quire the  issuance  of  new  letters  after  the 
bond  is  given,  nor  vitiate  proceedings  for 
the  sale  of  land  inatitated  by  him  rabse- 
quently  to  the  approval  of  the  bond. — lou  r. 
Harbison,  112  Cal.  880,  44  Pao.  678. 


$  86.  K«w  or  AddltUnuU  Soennty. 

[a]  An  administratrix  who  tenders  a  new 
bond  required  by  an  order  of  the  court,  though 
not  within  the  time  fixed,  thereby  waives 
service  of  the  order,  if  it  were  necessary. 
Barrett  v.  Snperior  Court  of  Placer  Conntr. 
Ill  Cal.  154,  43  Pae.  519. 


§  83.   Proceedings  to  Compel  Filing. 

[a]  Code  of  Civil  Proeednre,  section  1306, 
provides  that,  when  letters  testamentary  have 

been  issued  without  a  bond,  a  bond  may  be  re- 
quired subsequently,  if  it  appears  necessary. 
Section  1401  declu-es  that  a  sworn  petition 
may  be  presented,  setting  forth  waste  by  the 
executor,  and  praying  that  be  be  required  to 
give  bond,  and  that  when  such  petition  is  filed 
the  powers  of  the  executor  may  be  suspended 
until  the  matter  can  be  determined.  Held, 
that  the  latter  section  did  not  conflict  with 
the  former;  and  hence  the  probate  eonrt,  on 
a  petition  alleging  youth,  uiexperience,  and 
irresponsibility  of  an  executrix,  could  revoke 
the  letters  and  suspend  her  powers  until  after 
the  bearing  of  the  application  for  an  order 
requiring  bonds  to  be  given. — ^White's  Estate, 
In  re,  53  CaL  10. 

S  88.   ~—  ABMimt. 

[a]  In  determining  the  amount  for  which  an 
administrator  should  give  bonds,  the  rule 
should  be  to  ascertain  the  value  of  the  per- 
sonal property  which  is  unpledf^ed,  and  the 
value  of  the  surplus  of  the  pledged  property 
over  the  debts  for  which  it  is  pledged. 
Kidd's  Estate,  In  re,  Myr.  Prob.  239. 

8  84.  Jnstlflcatlon  and  Quallflcation  of  Sure- 
ties. 

[a]  Where  the  court,  in  a  proceeding  under 
section  1394  of  the  Code  of  Civil  Procedure, 
continues  the  hearing  under  a  citation  upon 
an  adminiRtrator  and  sureties  for  examination 
*B  to  ButHciency  of  the  sureties,  after  an 
Appearance  of  the  administrator  in  person  and 
by  attorney,  such  continuance  has  the  effect 
to  continue  such  appearance  and  to  give  to 
the  order  for  more  security,  made  at  the  ad- 
journed hearing,  the  samto  effect  as  if  made  at 
the  dose  of  the  original  hearing,  and  no 
service  of  such  order  is  required  in  order 
to  effect  the  cessation  of  the  right  of  adminis- 
tration, upon  failure  to  comply  with  the  order 
within  the  time  limited  therefor, — Barrett  v. 
Superior  Court,  111  Cal.  154,  43  ii'ae.  519. 


{  87.   Bffflct  of  FaUnre  to  OonqOy  wlfh 

Order  Bequirlnff. 

[a]  Administrator  failing  to  comply  with 
order  requiring  additional  security  may  be 
ousted  from  office. — Barrett  t.  Superior  Court, 
47  Pae.  592. 
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[a]  If  an  administrator  of  an  estate  is  ap- 
pointed and  qualifies,  and  afterwards,  with- 
ont  his  remoral  (a  will  having  been  found), 
another  person  is  appointed  administrator 
with  the  will  annexed,  and  qualifies,  the 
latter  appointment  supersedes  the  former  ad- 
ministration, and  the  acts  of  the  adminis- 
trator with  the  will  annexed  are  valid. 
MeCauley  v.  Harvey,  49  Cal.  497. 

[b]  The  eonrt  made  an  order  allowing  a  fee 
of  seventy-five  dollars  to  be  paid  by  the  ad- 
ministrator, to  an  attorney  appointed  by  the 
court  to  represent  absent  heirs  in  the  ad- 
ministration of  an  estate.  Before  paying 
this  the  administrator  was  advised  by  his 
eoimsel  that  it  was  his  duty  so  to  do.  There- 
after, on  the  representations  of  the  attorney 
that  he  was  in  need  and  that  he  would 
eventually  be  allowed  a  fee  of  from  seven 
hundred  and  fifty  to  one  thousand  dollars  in 
the  ease,  the  administrator  advanced  from 
his  own  funds  to  the  attorney  difFerent  sums, 
amounting  to  two^  hundred  and  twelve  dol- 
lars. The  attorney  then  presented  an  order 
from  the  eourt  for  three  hundred  and  fifty 
dollars,  which  the  administrator  paid,  with- 
holding; the  two  hundred  and  twelve  dollars. 
This  order  was,  in  fact,  forged,  and  the  ad- 
ministrator did  not  eharge  the  amount  paid 
to  the  estate,  but  paid  it  out  of  his  own 
money.  Certain  notes  belonging  to  the  es- 
tate were  by  order  of  the  court  deposited 

•  in  a  certain  bank.  The  administrator  ob- 
tained an  order  allowing  him  to  withdraw 
the  notes.  After  collecting  them,  he  depos- 
ited the  money  in  the  same  bank  in  his  own 
name.  He  did  not,  however,  mingle  it  with 
his  own  money,  and,  ia  fact,  had  no  money  in 
that  bank.  Held,  that  these  transactions  did 
not  show  the  administrator  dishonest  or  in- 
competent, or  justify  an  order  for  his  re- 
novaL — Welch's  Estate,  In  re,  86  Cal.  179, 
24  Pae.  943. 

[e]  Administrator  should  not  be  removed 
except  for  good  and  sufficient  cause.-— 
Welch,  Estate  of,  86  Cal.  183,  24  Pac.  943. 

[d]  On  a  contest  between  the  public  ad- 
ministrator and  the  father  of  an  intestate 
for  letters  of  administration,  the  public  ad- 
ministrator and  the  wife  of  the  father  tes- 
tified that  the  father's  reputation  for  provi- 
dence and  sobriety  was  bad.  The  father 
denied  that  he  drank  to  excess,  and  a  num- 
ber of  witnesses  testified  that  they  had 
known  the  father  for  years,  and  considered 
him  a  sober  and  industrious  man.  Held,  that 
an  order  granting  letters  of  administration 
to  the  father  would  not  be  disturbed  on  the 
ground  that  the  evidence  showed  that  the 
fatlier  was  "improvident."-  Code  Civ.  Proc, 
see.  1365. — Connors '  Estate,  In  re,  110  Cal. 
408,  42  Pae.  906. 

[e]  The  fact  that  an  administrator  Im- 
properly paid  an  attorney's  fee  is  no  ground 


(or  removal. — Welch  'a  Estate,  In  re,  110  Cal. 
606,  42  Pao.  1089. 

[fl  Exeept  for  some  delinquency  or  Inca- 
paraty  on  part  of  adminUtmtor,  court  can 
revoke  his  letters  only  in  instances  pre- 
scribed in  sections  1383-1386,  Code  of  Civil 
Procedure.— Shiel's  Estate,  120  Cal.  348,  349, 
52  Pac.  808. 

[g]  An  error  of  judgment  on  the  part  of  an 
executor  is  not  a  ground  for  removing  him. 
(CaL  1875)  Stow's  Estate,  In  re,  Myr.  Prob. 
97. 

2  89.  Prior  Sight  to  Administer. 

[a]  When  letters  of  administration  have 
been  granted  to  any  other  person  than  the 
surviving  husband  or  wife,  the  child,  father, 
mother,  or  brother  of  the  intestate,  and 
either  of  the  persons  occupying  that  relation 
to  the  deceased  present  a  petition  to  the 
probate  court  to  have  the  letters  of  admin- 
istration revoked,  and  to  be  appointed  in 
place  of  the  incumbent,  it  is  the  duty  of  the 
probate  court  to  make  the  revocation,  and 
appoint  the  petitioner,  if  he  or  she  be  com- 

Ktent  to  perform  the  duties  of  the  trust, 
checo,  Estate  of,  23  CaL  476. 

[b]  A  prior  right  to  letters  of  administra- 
tion, under  sections  1383  and  1386  of  the 

Code  of  Civil  Procedure,  may  be  asserted  at 
any  time  against  one  who  has  obtained  a 
grant  of  letters  by  virtue  of  a  secondary 
right,  and  if  the  right  be  established,  and 
the  applicant  is  found  to  be  competent,  the 
letters  of  the  former  administrator  must  be 
revoked,  and  the  applicant  appointed,  unless 
he  has  waived  his  right,  and  consented  to  the 
former  appointment.  So  held,  upon  an  ap- 
plication of  the  guardian  of  a  minor  having 
a  prior  right. — Estate  of  Wooten,  56  Cal.  322. 

[c]  The  discretionary  power  given  by  sec- 
tion 1354  of  the  Code  of  Civil  Procedure  to 
remove  or  retain  an  administrator  with  the 
will  annexed  in  the  ease  therein  specified 
does  not  apply  where  the  petition  for  the 
removal  of  the  administrator  with  the  will 
annexed  is  based  upon  a  right  to  administer 
conferred  upon  the  petitioner,  by  the  statute, 
and  to  cases  in  which  section  1383  applies, 
where  the  petitioner  is  not  incompetent  by 
reason  of  some  statutory  disqualification  the 
court  has  no  discretion  to  deny  the  petition, 
Li  Po  Tai,  Estate  of,  108  Cal.  484,  41  Pac. 
486. 

[d]  Where  letters  of  administration  with 
the  will  annexed  have  been  granted  to  the 
public  administrator,  any  relative  of  the  de- 
cedent who  has  a  preferred  right  to  admin- 
ister, and  who  is  comr>etent,  may  obtain  the 
revoeatipn  of  the  ktters  and  the  issuance 
of  letters  of  administration  with  the  will  an- 
nexed to  himself,  under  the  provisions  of 
section  1383  of  the  Code  of  Civil  Procedure, 
and  succeeding  sections,  which  must  be  con- 
strued as  applying  to  a  case  where  the  dece- 
dent has  left,  a  will  as  well  as  to  cases  of 
intestacy.— Li  Po  Tai,  Estate  of,  108  Cal. 
484,  41  Pae.  486. 
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§  90.   Fraud  In  Procuring  Appointment. 

[a]  Th©  fact  that  an  applicant  for  letters 
of  administration  "offered"  to  divide  com- 
missions with  a  relative  of  the  deceased  if 
the  latter  would  allow  him  to  procure  the 
appointment,  and  that  he  knew  deceased  was 
not  a  resident  of  the  county  in  which  the  ap- 
plication was  made,  and  failed  to  so  inform 
the  eoart,  is  not  safficient  to  maintain  an  ae- 
tioD  to  set  aside  the  appointment  on  the 
ground  of  fraud. — Griffith's  Estate,  In  re, 
84  CaL  107,  234  Pac.  528,  24  Pac.  381. 

§  91.  Bemoral  from  State. 

fa]  Under  Code  of  CiTil  Procedure,  sections 

1436,  1437,  providing  that  an  executor,  who 
has  permanently  removed  from  the  state, 
may  be  anapended,  and  that  the  judge  shall 
then  cite  the  cxecntor  to  appear,  and,  if 
the  ooart  is  satisfied  that  cause  exists,  such 
ezecntor's  letters  must  be  revoked,  the  court 
has  power  to  revoke  letters  testamentary  to 
a  nonresident,  who,  after  qualifying  and 
filing  an  inventory,  permanently  departs 
from  the  state. — Kelley's  Estate,  In  re,  122 
CaL  379,  55  Pac  130. 

§  92.   Adverse  Intereflt 

[a]  Mere  fact  that  executrix  claims  prop- 
erty as  her  own  does  not  of  itself,  without 
reference  to  honesty  of  her  claim,  show  want 
of  integrity. — Bauquier 's  Estate,  88  Cal. 
307,  26  Pac.  178. 

[b]  Under  Code  of  Civil  Procedure,  section 

1437,  which  provides  that  if  an  executor  has 
committed  or  is  about  to  commit  a  fraud  on 
an  estate  his  letters  must  be  revoked  by  the 
superior  court,  one  who,  without  sufficient 
reason,  asserts  title  to  the  property  of  the 
estate,  and  refuses  to  invento^  It  as  the 
property  of  the  estate,  may  be  removed  from 
office.— Bathgeb's  Estate,  In  re,  125  CaL  802, 
67  Pac.  1010. 

[o]  An  executor  may  be  removed  for  mis- 
management and  neglect  of  the  estate,  where 
it  appears  that  he  assumed  conflicting  duties, 
as  the  agent  of  a  mortgagee  and  as  executor 
of  the  estate,  and  the  court  found,  upon 
substantially  eonflietiog  evidence,  that  the 
property  was  worth  twice  the  amount  of 
the  mortgage,  and  that  the  executor  should 
not  have  permitted  the  foreclosure  and  sale 
of  the  mortgaged  property  to  the  mortgagee. 
Estate  of  Bell,  135  Cal.  194,  67  Pac  123. 

[d]  Under  sections  2230  and  2238,  Civil 
Code,  an  administrator  who  acquiesced  in 
the  conduct  of  his  attorneys  in  accepting  a 
retainer  by  one  of  the  heirs  who  claimed  the 
entire  estate  had  violated  the  doties  of  his 
trust,  and  should  be  removed.— Healey 'a  Es- 
tote.  In  re,  66  Pae.  176. 

fe]  Where  an  administrator  knew  that  Us 
attorneys  bad  been  retained  by  one  of  the 
heirs  to  prosecute  a  claim  for  the  entire 
estate  under  promise  of  the  deceased,  ar.d 
did  not  intervene  in  the  action,  or  discharge 


his  attdrneys,  he  will  be  deemed  to  have  ac- 
quiesced in  the  conduct  of  his  attorneys. 
Healy's  Estate,  In  re,  66  Pae.  17S. 

§  93.   Fallore  to  OoUect  Debts. 

[a]  A  revocation  of  letters  testamentary 
will  not  be  granted  because  the  executor 
has  failed  to  collect  debts  appraised  as  val- 
ueless.— Stow's  Estate,  In  re,  Myr.  Prob."97. 

[b]  A  failure  of  the  executor  to  pursue  s 
doubtful  claim  at  the  expense  of  the  estate 
is  not  a  ground  for  the  revocation  of  his  let- 
ters.— Stow's  Estate,  In  re,  Myr.  Prob.  97. 

I  94.   Fallnre  to  Inventozy  AsHts. 

[a]  Where  the  only  evidence  tending  to 
show  that  the  decedent  owned  an  interest 
in  a  partnership  with  the  administrator  was 
the  fact  that,  a  few  days  before  his  death, 
he  assigned  his  interest  iu  it  to  bis  wife,  and 
there  are  no  grounds  for  attacking  the 
transfer,  the  administrator  cannot  be  re- 
moved for  failing  to  show  the  partnership 
interest  of  the  deceased  in  the  inventorv. 
Estate  of  Welch,  110  CaL  605,  42  Pae.  1089. 

§  96.  — '■~  FaUm  to  Account. 

[a]  It  IS  not  ground  for  revocation  of  let- 
ters testamentary  that  the  executor  has  not 
flled  accounts. — Stow's  Estate,  la  re,  Myr. 
Prob.  97. 


§  96.  —  Muxlage  of  Executrix. 

[a]  Marriage  of  executor  rendera  her  in- 
competent and  subject  to  removal  but  does 
not  deprive  her  eo  instanti  of  all  her  powers. 
Scbroeder  v.  Superior  Court,  70  CaL  345,  11 
Pac.  651. 

S  67.   Fallnre  to  O(»nploto  Adnlidstnt- 

tion. 

[a]  Code  of  Civil  Procedure,  sections  1436- 

1440,  provide  that  whenever  a  judge  of  a 
superior  court  has  reason  to  believe,  from 
knowledge  or  information,  that  any  adminis- 
trator has  long  neglected  to  perform  any  act 
as  administrator,  he  must,  by  an  order  en- 
tered upon  the  minutes  of  the  court,  suspend 
the  powers  of  such  administrator  until  the 
matter  is  investigated,  and  if,  after  notice 
given,  he  tails  to  appear,  or,  if  appearing, 
''the  court  is  satisfied  that  there  exists  cause 
for  his  removal,  his  letters  must  be  revoked." 
Held,  that  an  administrator  cannot  be  re- 
moved simply  because  his  administration 
has  been  continued  for  16  years.  Such  fact, 
alone,  does  not  overcome  the  legal  presump- 
tion of  faithful  performance  of  official  duty. 
Moore's  Estate,  In  re,  22  Pae.  653,  reversed 
(1890)  83  Cal.  583,  23  Pac  794. 

[b]  Administrator  cannot  be  removed  for 
delay  in  settling  estate  caused  by  litigation 
for  which  he  wnn  not  responsible.— Moore'a 
E.itJite,       CaL  i)86,  23  Pac.  794. 
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fe}  Fkets  held  insufflcient  to  show  that  an 
idministrator  had  willfully  or  neKli^ently  de- 
Uyed  settlement  of  the  estate.— Svlvar 's  Es- 
tate, In  re,  1  CaL  App.  35,  81  Pac.  663. 

1 98.  Berocatlon  of  Letters  of  Widow 
Where  Value  of  Estate  to  Less  tium 
Fifteen  Hundred  Dollars. 

[i]  Code  of  Civil  Procedure,  section  1511, 
^vides  that,  where  an  administrator  neg- 
lects for  two  months  after  bis  appointment 
to  give  notice  to  creditors,  the  court  must 
RToke  bis  letters,  and  appoint  some  other 
ptnoB  in  his  stead.  Section  1469  provides 
that  where  the  estate  does  not  exceed  fif- 
teen handred  dollars  the  whole  estate  shall 
be  Msigned  to  the  widow,  and  there  shall  be 
10  further  proceedings  in  the  administration 
unless  fnrther  estate  be  discovered.  Held, 
thtt,  where  the  value  of  an  estate  is  leas 
tiuu  fifteen  hundred  dollars,  letters  of  admin- 
iitntion  granted  to  the  widow  of  deceased 
eunot  be  revoked,  and  another  appointed  in 
her  stead,  though  she  has  failed  to  give  no- 
tiee  to  creditors. — Atwood's  Estate,  In  re, 
127  CaL  427,  59  Pac.  770. 

i  99.  Jnrisdlctlon  of  Court  on  Application 

for  Bemoval. 

[a]  Probate  judge  bas  discretion  to  remove 
u  administrator  for  a  statutory  cause. 
Deek  V.  Gherke,  6  CaL  667. 

[b]  Code  of  Civil  Procedure,  section  1450, 
providing  that  the  probate  "court  may  upon 
notice "  revoke  letters  testamentary  of  ad- 
ninistration  if  an  executor  or  administrator 
fails  to  file  an  inventory  within  three 
months,  as  required  by  section  1443,  or 
within  eueh  further  time,  not  exceeding  two 
months,  as  the  court  shall,  for  reasonable 
cause,  allow,  is  directory  merely,  and  the 
question  of  revocation  is  within  the  discre- 
tion of  the  court  on  the  facts  in  each  case. 
Grtber's  Estate,  In  re.  111  Cal.  432,  44  Pae. 

les. 

[t]  A  judge  of  the  superior  court  held  to 
uve  juriadietion  of  a  motion  to  set  aside 
the  appointment  of  an  administratrix  as  In- 
advertent.— ^Baine  T.  Lawlor  (CaL  App.), 
SS  Fae.  688. 

S  100.  DiMUUtles  Oieattng  Taemcy. 

[a]  Insanity  of  administrator  does  not  cre- 
ate entire  vacancy  in  administration. 
Moore's  Estate,  68  CaL  28^  9  Pm.  164. 

[b]  Where  administrator  was  sent  to  insane 
aiylum  under  ordinary  statutory  proceeding 
for  that  purpose,  his  office  did  not  become 
vacant  by  virtue  of  Political  Code,  section 

Hoore'a  Estate,  In  re,  68  CaL  281,  9 
Pae.  164. 

[e]  The  marriage  of  an  administratrix  does 
not  at  once  deprive  her  of  the  power  to  act, 
bat  is  merely  ground  for  a  proceeding  for 
Iwr  suspension  and  removal. — Oosgrove  t. 
Pitman,  103  Cal.  268,  37  Pac.  232. 


S  101.  VaUmtr  of  Acts  of  Incompetaiit  Ex- 
ecutor Prior  to  BemoTaL 

[a]  The  acts  of  an  executrix  who  has 
secretly  married,  or  married  without  the  fact 
baving  reached  the  knowledge  of  the  judge, 
and  thereby  rendered  herself  incompetent, 
are  valid,  until  such  executrix  has  bad  an 
opportunity  to  admit  or  deny  the  marriage, 
and  is  suspended,  or  by  proper  proceedings 
removed. — Schroeder  v.  Superior  Court,  70 
CaL  843,  11  Pac.  651. 

S  102.  Proceedings  for  BemonL 

[a]  Under  Code  of  Civil  Procedure,  sections 
1436,  1437,  providing  that  an  executor  who 
has  permanently  removed  from  the  state  may 
be  suspended,  and  then  cited  to  appear  and 
show  cause  why  his  letters  should  not  be 
revoked,  he  may  be  cited  for  that  purpose 
without  being  flrai  suspended. — Kelley's  Es- 
tate, 122  Cal.  379,  65  Pae.  136. 

§  lOS.   Failure  to  Appear  on  Order  to 

Show  Cause. 

[a]  Where  a  nonresident  executrix,  imme- 
diately after  qualifying  and  filing  her  inven- 
tory, returned  again  to  her  home  outside  the 
state,  and  there  remained  permanently,  and 
did  not  come  into  the  state  nor  submit  h( 
self  to  the  jurisdiction  of  the  eourt,  nor  per- 
sonally conduct  the  affairs  of  the  estate, 
and,  when  cited  to  show  cause  why  she 
shonld  not  be  removed,  demurred,  and  filed 
her  first  account,  but  did  not  answer  per- 
sonally or  otherwise,  it  is  ground  for  revok- 
ing her  appointment,  under  Code  of  Civil 
Procedure,  sectioo  1437,  providing  that  if  an 
executor,  cited  to  show  cause  why  his  letters 
should  not  be  revoked,  fails  to  appear,  or, 
having  appeared,  the  court  is  satisfied  that 
cause  exists  for  his  removal,  his  letters  shall 
be  revoked.— K^ley's  Estate,  In  re,  122  CaL 
379,  55  Pae.  136. 

§  104.   Bight  to  be  Heard. 

[a]  Court  cannot  remove  administrator 
without  giving  him  opportunity  to  be  heard 
and  leave  to  introduce  evidence  in  his  own 
behalf.— Moore's  Estate,  83  CaL  686,  587,  23 
Pac.  794. 

I  106.  —  Persons  Entitled  to  Apply. 

[a]  Where  statutory  notice  has  been  ^ven 
of  application  for  letters,  and  no  opposition 
is  made,  and  letters  are  issued  to  the  appli- 
cant, who  is  not  within  the  degrees  of  con- 
sanguinity under  the  act  in  relation  to  the 
settlement  of  estates  of  decedents,  the  only 
parties  who  can  obtain  a  revocation  as  an 
absolute  right  are  the  wife,  children,  father, 
mother,  or  brother  of  the  intestate,  who  must 
petition  to  have  the  letters  revoked  and  let- 
ters issued  to  him  or  hvv— Oarr's  Estate,  In 
re,  23  Cal.  5t>5. 

[b]  When  one  who  Is  entitled  to  administer 
an  estate  waives  his  right  or  refuses  to  make 
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application,  and  the  court  appoints  aom«  one 
else,  it  is  not  error  to  refuse  to  revoke  the 
grant  of  letters  on  the  application  of  him 
who  had  waived  his  right  or  refused  to  make 
application  ia  the  first  instance. — Keane,  In 
re,  56  CaL  407. 

[c]  Under  Code  of  Civil  Procedure,  section 
1436,  providing  that  an  executor  mav  be 

suspended   'whenever  from   his  own 

knowledge  or  from  credible  information, ' ' 
the  judge  of  the  superior  court  learns  that 
there  is  cause  for  such  action,  it  is  imma- 
terial that  the  person  petitioning  therefor 
has  so  interest  in  the  estate. — Kelley'a  Es- 
tate, In  n,  12^  Cal.  379,  55  Pae.  138. 

[d]  The  law  does  not  permit  persons  not 
interested  to  invoke  the  machinery  of  the 
courts;  and  a  sister  and  niece  of  the  dece- 
dent, who  can  have  no  interest  in  an  estate 
which  the  widow  is  entitled  to  have  set 
apart  to  her,  cannot  authorize  a  person  not 
interested  in  any  manner  in  the  estate  to 
file  a  petition  to  revoke  letters  of  adminis- 
tration granted  to  the  widow. — Estate  of 
Atwood,  127  Cal.  427,  59  Pac.  770. 

[e]  Code  of  Civil  Procedure,  section  1383, 
held  not  to  entitle  one  claiming  to  be 
deceased's  widow  to  the  revocation  of  let- 
ters granted  to  the  nominee  of  another,  al- 
leged and  fonnd  to  be  decedent's  widow, 
after  hearing. — Aldrich's  Estate,  In  re,  147 
Cal.  343,  81  Pac.  1011. 

2  108.   NomlnM  of  Pctbou  Bntitled 

to  Lettors. 

[a]  Nominee  of  relatives  named  in  section 
1383,  Code  of  Civil  Procedure,  has  right  to 
have  lettprs  issued  to  any  other  person  re- 
voked.—Shiel's  Estate,  120  Cal.  349,  52  Pae. 
808. 

§  107.   Nomlneo  of  Hasluuid  and  Wife. 

[a]  Nominee  of  husband  and  wife  has  no 
right  to  have  letters  issued  snrvtving  relative 
revoked.--Shier8  Estate,  120  Cal.  340,  62 
Pac.  80S. 

1  108.   Notice. 

[a]  Under  Code  of  Civil  Procedure,  section 
1395,  which  provides  that,  if  suflScient  secur- 
ity is  not  given  within  the  time  fixed,  the 
right  of  an  administrator  to  the  administra- 
tion shall  cease,  an  administratrix  who  fails 
to  comply  with  an  order  requiring  her  to 
furnish  additional  security,  and  obtains  no 
farther  time,  is  not  entitled  to  notice  of  an 
order  revoking  her  letters  after  the  limita- 
tion has  expired. — Barrettt  v.  Superior  Court 
of  Placer  Coanty  (Cal.),  47  Pae.  592. 

2  109.   PleatUng. 

[a]  Upon   application   for  revocation  of 
-letters  by  a  preferred  petitioner,  chaige  of 
maladministration   raises  an   immaterial  is- 
age.— Estate  of  Wooten,  56  Cal.  323. 


[b]  Code  of  Civil  Procedure,  section  1373, 
provides  that  upon  the  filing  of  a  petition 
for  letters  of  administration  the  clerk  must 
post  notices  thereof  in  certain  public  places 
ten  days  before  the  bearing.  Held  that,  on 
an  application  to  remove  an  administrator, 
the  plaintiff,  in  the  absence  of  averments 
that  such  notices  were  not  posted,  will  not 
be  permitted  to  deny  that  he  had  notice  of 
the  application. — Griffith's  Estate,  In  re,  84 
CaL  107,  23  Pac.  528,  24  Pae.  381. 

[c]  The  statement  of  the  charges  of  mis- 
conduct of  the  executor,  in  the  petition  upon 
which  the  court  issues  an  order  to  the  execu- 
tor to  show  cause  why  his  letters  should  not 
be  revoked,  is  sufficient,  without  being  reit- 
erated in  a  separate  document  filed  at  the 
hearing.— Estate  of  Bathgeh,  125  Cal.  302,  57 
Pae.  1010. 

[d]  Code  of  Civil  Procedure,  section  1436, 
provides  that  the  superior  court  shall,  on 
credible  information  that  an  executor  haa 
committed  or  is  about  to  commit  a  fraud 
on  the  estate,  suspend  him.  Section  1437 
provides*  that  notice  of  suspension  shall  be 
served  on  the  executor,  and  that  he  shall  be 
cited  to  show  cause  why  his  letters  should 
not  be  revoked.  Section  1438  provides  that 
at  the  hearing  any  person  interested  may 
appear,  and  file  allegations  in  writing, 
showing  that  the  executor  should  be  removed, 
to  which  the  executor  may  demur  or  answer. 
The  court,  pursuant  to  a  sworn  statement, 
suspended  an  executor,  and  issued  a  citation 
to  show  cause  why  his  letters  should  not  be 
revoked.  To  this  statement  he  made  an- 
swer, claiming  the  property  as  his  own. 
Held,  that  a  proper  issue  was  made,  and  that 
proof  of  facts  justifying  his  suspension 
would  warrant  a  revocation  of  his  letters. 
Bathgeb's  Estate,  In  re,  125  CaL  302,  57 
Pae.  1010. 

S  110.  Hearing  and  Detennlnatiott. 

[a]  Where  a  petition  to  removs  an  executor 
was  granted,  and  the  evidence  was  sufficient 
to  support  a  finding  of  mismanagement  and 
neglect,  a  further  unsupported  finding  of 
fraud  did  not  affect  the  further  grounds  on 
which  the  order  of  removal  properlv  rested. 
Bell's  Estate,  In  re,  135  CaL  194,  67  Pac.  123; 
Staacke  v.  Bell,  135  Cal.  194,  67  Pac.  123. 

[b]  Upon  a  petition  to  remove  an  adminis- 
trator, where  all  of  the  facts  alleged  as  the 
grounds  for  removal  were  denied  by  the  ad- 
ministrator, and  the  court,  after  hearing  the 
evidence,  found  that  the  several  charges  of 
the  petitioner  were  untrue,  it  had  discretion 
to  deny  the  application,  and  was  not  required 
before  the  hearing  to  make  an  order  sus- 
pending the  administrator  until  the  truth  of 
the  petitioner's  allegations  should  be  estab- 
lished.—Estate  of  Healy,  137  Cal.  474,  80 
Pac.  455. 

[c]  Where  the'  administrator  was  charged 
with  the  neglect  of  certain  articles  of  prop- 
erty alleged  to  belong  to  the  estate,  but  tne 
evidence  is  such  as  to  leave  it  doubtful 
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wbether  meh  artielu  orer  belonged  to  tlie 
decedent,  and  it  appean  that  the  adminiB- 
trator  had  good  grounds  for  believing  that 
they  did  not  belong  to  the  estate,  the  eonrt 
might  properly  hold  that  the  qnestion  shoold 
be  tried  hj  some  eoart  having  jimsdiction 
of  the  persons  claiming  the  property,  and  was 
net  required  to  revoke  the  letters  of  admin- 
istntion.— Estftte  of  Healy,  1S7  CaL  474.  70 
Cal  455. 

[d]  In  a  proceeding  nnder  Code  of  &fH 
Procedure,  sections  1436-1438,  to  remove  an 
administrator  for  maladministration,  the  Is- 
nee  shoold  be  tried  by  the  eoort. — Doyla'a 
Estato,  In  x%  Uyt.  Fvob.  08. 

$  m.  —  andsBceu 

[a]  In  proceeding  to  remove  administrator 
eonrt  is  not  bound  to  consider  all  papers  in 
estate,  bat  only  such  as  were  offered  in  evi- 
dence or  called  to  court 'a  attention. — ^Moore's 
Estate,  78  Cal.  244. 

[b]  In  proceedings  nnder  Code  of  Civil 
Proeednre,  sections  1436-1440,  providing  that, 
when  a  judge  of  the  superior  conrt  learua 
that  an  administrator  has  long  neglected  to 
perform  bis  daties,  he  mast  snspend  the 
power  of  meh  administrator,  and,  on  a 
citation  to  show  cause,  may  remove  him, 
it  was  error  to  refuse  to  allow  an  adminis- 
trator to  show  that  for  ten  years  preceding 
the  trial  the  estate  was  involved  in  litigation, 
which  was  not  commenced  by  him,  and  which 
resulted  in  no  injniy  to  the  estate. — Moore's 
Estate,  In  re,  83  CaL  583,  28  Pae.  794. 

[e]  Papers  on  iQe.  in  probate  proceedings 
eannot  be  considered  as  evidence  nnless  of- 
fered in  evidence  upon  the  hearing. — Moore's 
Estate,  83  Cal.  687,  23  Pac  784. 

[d]  To  show  nnavoidable  delay  and  good 
faith,  administrator  may  introduce  every 
paper  in  case  showing  history  of  varions  pro- 
ceedings.—Moore's  Estate  83  CaL  685,  23 
Pac  794. 


§  m.  Bnzdflii  of  Proof. 

fa]  Borden  is  on  party  seeking  removal  of 
administrator  for  delay  in  settling  estate  to 
show  negligence  and  injury  by  reason  of  de- 
lay.—Moore's  Estate,  83  CaL  585,  £3  Pae. 

794. 

[b]  Mere  fact  that  proceeding  has  been 
pen^ng  for  sixteen  yeurs  without  settlement 
does  not  throw  burden  on  administrator  to 
disprove  negligence. — ^Moore's  Estate^,  88  CaL 
589,  23  Pac  ' 794. 

§  lis.   Order  Bemovlng. 

[a]  On  failure  to  comply  with  an  order  for 
an  Bdministratriz  to  give  additional  security, 
an  order  "that  the  right  of  the  adminis- 
tratrix to  the  administration  of  thia  estate 
cease ' '  ousts  her  from  office. — Barrett  v. 
Supwior  Court  of  Placer  County,  47  Pae.  592. 


3  114.   AppolntnMnt  of    Special  Ad- 
ministrator as  Bemoval  of  Exocntor. 

[a]  Ez  parte  order  appointing  special  ad- 
ministrator does  not  operate  as  removal  of 
previously  appointed  executor. — Schroeder  v. 
Bupwior  Court,  70  CaL  844,  11  Pac.  651. 

i  115.  AppaaL 

[a]  The  power  of  the  probate  judge  to  re- 
move, in  US  discretion,  an  administrator  for 
any  of  the  causes  named  in  the  statute  will 
not  be  interfered  with  by  the  (appellate 
court,  unless  it  should  be  clearly  shown  that 
there  has  a  gross  abuse  of  discretion.— Deck's 
Estate  V.  Gherke,  6  CaL  666. 

[b]  An  order  refusing  to  revoke  letters  of 
administration  is  not  appealable. — (CaL 
1880)  Montgomery's  Estate,  In  re,  S5  Cal. 
210;  Keane,  In  re,  56  CaL  407. 

[e]  No  appeal  lies  from  order  refusing  to 
remove  adminiatrator. — Moore's  Estate,  68 
Cal.  395,  9  Pac,  315. 

[d]  In  a  proceeding  to  remove  an  admin- 
istrator, six  affidavits  that  the  deceased  was 
not  a  resident  of  the  county  where  the  ap- 
pointment was  made  were  filed  with  the  peti* 
tion,  but  were  not  refiled  with  the  amended 
petition.  Four  affidavits  to  the  contrary 
were  filed  upon  the  amended  petition,  and  the 
fact  was  found  for  the  defendant.  Held, 
that  there  is  no  ground  for  disturbing  the 
finding.— Griffith's  Estate,  In  re,  84  CaL  107, 
£3  Pac  628,  24  Pae.  381. 

[e]  Pending  appeal  from  order  removing 
administrator  he  is  suspended  and  court  may 
appoint  special  administrator  to  act  during 
suspension  but  not  general  administrator. 
Moore's  Estate,  66  Cal.  73,  24  Pac  846. 

[f]  Where  the  competency  of  the  father  of 
a  deceased  person,  who  petitioned  for  letters 
of  administration  upon  the  estate  of  his 
son,  was  contested  by  the  public  administra- 
tor, by  reason  of  the  alleged  improvidence  of 
the  father  rendering  him  incompetent  to 
serve  as  administrator,  the  question  as  to 
whether  the  petitioner  was  incompetent  to 
serve  as  administrator  by  reason  of  his  im- 
providence or  not  is  a  qnestion  of  fact  to 
be  determined  by  the  court  below,  in  view 
of  all  the  evidence  before  it;  and  where  the 
evidence  is  substantially  conflicting,  and 
there  is  sufficient  evidence  to  sustain  a  find- 
ing that  the  father  was  not  improvident  or 
incompetent,  its  determination  cannot  be  dis- 
turbed on  appeal  upon  mere  technical 
grounds.- Estate  of  Connors,  110  CaL  408, 
42  Pac.  906. 

[g]  An  appeal  from  an  order  removing  an 

administrator  does  not  revive  or  restore  his 
powers,  but  he  remains  suspended  from  office 
pending  the  appeal,  and  has  ceased  from  the 
date  of  the  removal  to  be  practically  and  in 
effect  of  the  administrator  of  the  estate,  antil 
such  time  as  the  order  may  be  reversed.  No 
judgment  can  properly  be  rendered  against 
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him  pending  Bneh  appeal;  and  an  order  Ta- 

cating  a  judgment  upon  a  claim  so  rendered 
u  proper,  and  mast  be  affirmed. — More  t. 
More,  127  CaL  460,  69  Pac.  823. 

[h]  The  diBcretioa  of  court,  in  removing  an 
executor,  should  not  be  interfered  with  on 
appeal,  unless  it  is  clear  that  discretion  haa 
been  abused. — Bell's  Estate,  In  re,  135  Cal. 
194,  67  Pac.  123;  Staaeke  t.  Bell,  135  Cal. 
194,  67  Pac.  123. 

[i]  The  court  has  a  very  large  discretion  in 
determining  whether  upon  the  facts  pre- 
sented to  it,  an  executor  or  administrator 
appointed  by  it  shall  be  suspended  or  re- 
moved, and  unless  abused  its  action  will  not 
be  disturbed  on  appeal. — Estate  of  Heaiy, 
137  CaL  474,  70  Pac  544. 

[j]  Where,  on  petition  to  remove  his  admin- 
istrator for  misconduct  as  sueli,  his  evidence 
is  such  that  minds,  might  differ,  the  action  of 
the  trial  court  will  not  be  reviewed  on  appeal. 
Judgment  (1901)  66  Pac.  175,  affirmed. 
Healj'a  Estate,  In  re,  137  Cal.  474,  70  Pac. 
455;  Thomas  v.  HoBselkus,  137  CaL  474,  70 
Pae.  455. 

[k]  Under  Code  of  Civil  Procedure,  section 
1438,  providing  that  in  proceedings  for  the 
removal  of  an  administrator  the  petition 
and  answer  must  be  in  writing,  a  record  on 
appeal  is  properly  authenticated,  though  the 
petition,  answer,  and  order  are  not  incor- 
porated in  the  bill  of  exceptions,  where  the 
same  were  in  the  record  certified  to  by  the 
clerk.— Healy 's  Estate,  In  re,  66  Pac.  175. 

J.    REaiGNATION  AND  DISCHABGE. 
RIGHT  TO  RESIGN,  | 

ACTS  CONSTITUTING  RESIGNATION,  |  117. 
ACCEPTANCE  OP  RESIGNATION,  |  118. 
DISCHARGE.  |  119. 

  MAKING  SURRENDER  OF  FUNDS  CONDI- 
TION PRECEDENT  TO  DISCHARGE.  |  120. 

  OPERATION  AND  EFFECT.  |  121. 

COLLATERAL  ATTACK  ON  ORDEB  DI80HASEK 
IHO,   I  122. 

Fob  Authobities  Froh  Othxb  States: 

See  18  Cyc.  148-151;  22  Cent.  IHg.,  cols. 
235-241,  SS  213-222. 

§  116.  Bight  to  Beslgn. 

[a]  The  fair  inference  to  be  drawn  from 
section  100  of  the  "Act  to  Begnlate  the  Set- 
tlement of  the  Estates  of  Deceased  Persons" 
is  that  the  permission  given  an  executor  or 
administrator  to  resign  in  the  one  case  speci- 
fied is  a  negative  on  such  right  in  ^1  others. 
Haynes  v.  Meeks,  10  Cal.  110,  70  Am.  Dee. 
703. 

[b]  A  resignation  is  not  a  matter  abso- 
lutely in  the  power  of  an  administrator  to 
be  made  at  any  time  be  may  choose.  The 
statute  only  confers  upon  him  a  conditional 
right  to  resign,  and  the  statutory  conditions 
must  be  complied  with  or  dispensed  with  by 
the  court  before  a  resignation  tendered  will 
take  effect.— Haynes  v.  Meeks,  20  Cal.  288. 


S  117.  Acts  Constttntliig  BwlgmrtlWL 

[a]  When  executrix  marries  and  signs  and 
files  writing  reciting  the  fact  and  asking 
court  to  appoint  someone  in  his  stead,  the 
writing  is  a  resignation. — ^Allen,  Imitate  of, 
78  CaL  564,  21  Pac  420. 

§  118.   Acceptance  of  Beslgnatloii. 

[a]  The  probate  court  is  of  limited  juris- 
diction, and  can  only  accept  the  resignation 
of  an  administrator  when  and  as  specially 
authorized  by  statute. — Haynes  v.  Meeks,  10 
Cal.  110,  70  Am.  Dec.  703. 

[b]  Where  an  administrator  filed  in  the 
probate  court  his  resignation,  and  on  the 
same  day  the  court  made  an  order  reciting 
that  the  adminiBtrator  had  filed  his  resigna- 
tion, and  requiring  him  to  turn  over  to  the 
public  admini'stratot  all  the  effects  of  the 
estate,  and  that  he  settle  with  the  public 
administrator  by  the  first  day  of  the 
next  term,  and  when  such  settlement  should 
be  fully  made  the  administrator  and  hia  snra- 
ties  be  released,  and  where  no  final  settle- 
ment was  made,  held,  that  such  act  was  an 
acceptance  on  the  part  of  the  court  of  such 
resignation.— Haynes  v.  Meeks,  10  Cal.  110. 
70  Am.  Dee.  703. 

[c]  The  probate  court  hat  no  power  to  ac- 
cept the  resignation  of  an  administrator 
until  he  has  &st  settled  his  accounts  with 
the  estate. — ^Haynes  v.  Meeks,  10  CaL  110, 
70  .Am.  Dec  703. 

[d]  An  administrator's  power  to  resign  is 
conditional  under  the  statute,  and  never  ab- 
solute, so  as  to  enable  him  to  do  so  whenever 
he  wishes,  without  acceptance  of  the  resig- 
nation by  the  court. — Haynes  v.  Meeks,  20 
CaL  288. 

[e]  Appointment  of  new  administrator 
amounts  to  acceptance  of  former  adminis- 
trator's resignation. — Jennings  v.  Le  Breton, 
80  CaL  17,  21  Pac  1127. 

[f]  An  administrator  who  invokes  an  order 
accepting  his  resignation  and  appointing  his 
successor  cannot  complain  that  the  order 
was  made  before  his  accounts  were  settled. 
McDermott's  Estate,  In  re,  127  Cal.  450,  59 
Pac.  783. 


§  119.  Discharge. 

[a]  Under  Code  of  Civil  Procedure,  section 
1607,  an  administrator  is  not  entitled  to  his 
final  discharge  until  after  payment  and  de- 
livery of  all  the  property  of  the  estate  to 
those  entitled,  and  in  the  mea'ntime  the  pro- 
bate court  has  jurisdiction  to  compel  him 
to  comply  with  the  order  of  distribution. — 
Clary's  Estate,  In  re,  112  CaL  292,  44  Pac. 
6A9. 

§  120.  —  M^1r*"g  Snrtender  of  Funds 
Condition  Precedent  to  Discharge. 

[a]  An  order  directing  that  the  adminis- 
trator, on  payment  to  the  clerk  of  the  court 
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of  all  monejs  of  the  estate  in  his  hands  for 
distribation  to  creditors,  shall  be  entitled  to 
his  diseha^e,  is  erroneoas,  since,  so  long  as 
the  administrator  remains  in  office,  be  is  en- 
titled to  retain  the  fands  of  the  estate  in  his 
possession. — Sannent's  Estate,  In  123 
Cal.  331,  55  Fie.  1015. 

§  IZL   Operation  and  Sffeefe. 

[a]  When  an  administrator  has  presented 
his  final  aceoont  and  been  discharged  be  is 
no  longer  the  representative  of  the  estate, 
and  has  no  authority  to  appear  for  or  bind 
it  in  unj  manner^Willia  t.  Farlej,  24  OaL 


S  122.  Oollatena  Att»^  <n  Order  DUdutrg- 

Ing. 

[a]  Error  of  a  probate  court  in  accepting 
the  resignation  of  an  administrator  before  be 
had  settled  hia  accounts  (Acts  1851,  p.  459) 
is  merely  voidable,  and  hence  cannot  be  at- 
tacked by  a  purchaser  of  lands  from  the 
heirs  of  intestate  as  a  defense  to  an  action 
by  a  purchaser  from  the  substituted  admin- 
istrator.—Haynes  T.  Ueeks,  10  CaL  110,  70 
Am.  Dec  708. 

[b]  If  the  administrator  or  executor  of  an 
estate  resiguB  his  trust,  and  an  order  is  made 
by  the  probate  court,  accepting  the  resigna- 
tion, and  the  resignation  and  order  of  accept- 
ance are  in  proper  form,  when  the  proceed- 
ing is  collaterally  questioned  in  another  court 
the  presumption  is,  that  the  order  accepting 
the  resignation  was  properly  made,  and  that 

I  the  executor  or  administrator  had  settled  his 
accounts  and  delivered  up  all  the  estate  to 
some  person  appointed  br  the  eonrt— Lacas  v. 
Todd,  28  Cal.  182. 

[c]  Order  of  probate  court  having  jurisdic- 
tion of  parties  and  subject  matter,  accepting 
resignation  and  discharging  executor  cannot 
be  collaterally  attacked. — Lueo  t,  Commereial 
Bank,  70  Cal.  342,  11  Pae.  650. 


m.   A88BTfl^    APPBAISALk    AXD  DT- 
VBNTOBY. 

A.  Property  OonatitatiBg  Asteti,  128-130. 

B.  Appraisal  and  InveBtory,  §§  181-136. 

A.   PBOPEBTY  CONBTITUTINO  ASSETS. 

IN  GENEBAL,  |  12S. 
BENTS  AND  PBOriTS,  |  1S4. 
INTEBESTS  IN  PCBLIO  LANDS,  |  1S5. 
TBUST  ESTATES,  t  126. 

INTEBESTS    UNDEB    INSUBANCB  FOLI01X8, 
I  127. 

PABTNEBSHIF  ASSETS,  |  12S. 
PBOPERTT  HSU)  tS  FIDUOZABT  OlFAOITT, 
f  180. 

PBOPBBTT  DISPOSED  OF  BY  DEOSDBHT,  |  180. 

Fob  AcTBOBims  Fboic  Othib  Stixes: 

See  18  Cyc.  171,  172;  22  Cent.  Dig.,  cols. 
292-340,  SS  79-300. 


2  123.  In  OeneraL 

[aj  Whole  estate  real  and  personal  Is  assets 
subject  to  payment  of  debts  of  decedent.— 
Washington  r.  Black,  88  CaL  299,  28  Pac. 
800. 

[b]  Damages  recovered  for  death  of  de- 
ceased do  not  constitute  part  of  his  estate 
but  go  to  his  heirs. — Munro  v.  Pacific  etc 
Co.,  84  CaL  528,  18  Am.  St.  Bep.  248,  24 
Pac.  303. 

[e]  Community  property  is  not  subject  to  ad- 
ministration or  distribution  in  the  wife's 
estate. — Young's  Estate,  In  re,  123  Gal  337. 
65  Pae.  1011. 

[d]  Code  of  CiTil  Procedure,  section  1452, 
provides  that  executors  shall  have  possession 
of  real  estate  passing  under  a  will  until 
settlement  of  the  estate,  or  until  delivered 
over  by  order  of  court  to  the  heirs  or  dev- 
isees. Testator  devised  his  real  estate  to 
his  wife  for  life,  and  directed  in  the  will  that 
after  her  death  it  be  sold  and  the  proceeds 
divided  between  beoeflciaries  therein  named, 
who  were,  incidentally,  the  only  heirs  at 
law  of  testator.  After  the  death  of  testator 
there  was  a  decree  distributing  the  land  to 
his  widow  pursuant  to  the  terms  of  the 
wilL  Held,  that  on  the  death  of  the  widow 
the  executor  was  entitled  to  possession  of 
the  land  until  settlement  of  the  estate,  or  its 
delivery  over  to  the  heirs  or  devisees  by 
order  of  the  court,  in  the  absence  of  an 
election  by  the  beneficiaries,  made  manifest 
to  the  Bxeentor,  for  a  reconversion  of  the 
pioperbr  from  personalty  into  realty. — Bank 
of  Ukuh  T.  Bice,  143  CaL  265,  76  Pac 
1020. 

[e]  A  married  woman  directed  bank  officers 
to  place  her  money  so  that  it  could  be  drawn 
either  by  herself  or  her  husband.  She  died, 
and  the  husband  then  drew  the  money  in  his 
own  name.  Held  that  he,  as  administrator, 
was  chargeable  with  the  money  which  he 
had  drawn. — Cunningham's  Estate,  In  re,  Myr. 
Prob.  76. 

§  124.   Bmte  and  Proflti. 

[a]  Accruing  rent  of  real  estate  la  assets. — 
Washington  v.  Black,  88  Cal.  295,  23  Pac 
300. 

[b]  The  rents  and  profits  of  a  testator's 
land  accruing  after  his  death  are  assets  of 
uii  estate,  under  Code  of  Civil  Procedure,  sec- 
tion 1452,  providing  that  the  executor  is 
entitled  to  receive  the  rents  and  profits  of 
the  real  estate  until  the  estate  u  settled, 
or  until  delivered  by  order  of  the  court  to 
the  heirs  or  devisees. — Washington  Black, 
83  Cal.  290,  23  Pac.  800. 

Worn  AuTH<»rnB8  Fbom  Othkb  Statu: 

40  L.  B.  A.  321,  note.    See,  also,  18  Cyc 
182;  22  Cent  Dig.,  cols.  305-310,  }  283. 

S  126.  Interests  In  PnbUc  Lands. 

[a]  The  right  of  enjoyment  of  possession 
to  public  lands  may  descend  among  the  effects 
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of  a  deceased  person  to  the  execator  or  admin- 
istrator, and  the  right  of  the  deceased  be-con- 
Te/ed  by  the  regular  sale  to  another. — Grover 
T.  Hawley,  5  Cal.  485. 

[b]  If  a  Mexican  grantee  dies,  and  his 
heira  petition  for  and  obtain  to  themselves 
a  oonfirmation  of  the  grant,  and  the  patent 
issues  to  them,  the  legal  title  rests  in  the 
heirs  and  their  grantees,  and  does  not  inure 
to  the  benefit  of  one  who  purchases  at  a 
probate  sale  made  by  the  administrator  of  the 
grantee,  so  as  to  rest  in  him  tne  legal  title.— 
Hartley  r.  Brown,  51  Cal.  465. 

[c]  Title  to  public  land  transferred  after 
death  of  person  entitled  thereto  to  his  widow 
and  heirs  becomes  part  of  assets  of  dece- 
dent's estate.— McI>onald  t.  Burton,  68  Cal. 
452,  453,  9  Pac.  714. 

[d]  Where  a  title  by  patent  from  the  United 
States  vested  absolutely  in  the  widow  and 
two  children  of  the  deceased  husband  and 
father  free  from  any  trust  attaching  to  his 
Mtate,  the  land  granted  by  the  patent  forms 
no  pfu^  of  his  estate,  and  the  court  sitting 
in  probate  has  no  jurisdiction  to  administer 
-upon  it. — Southern  California  Mountain  Wa- 
ter Co.  T.  Lincoln  University,  137  CaU  SOS, 
70  Pac.  1129. 

§  126.   Trust  BsUtes. 

[a]  If  the  trast  fund  which  a  testator  held 
is  gone,  or  its  identity  lost,  the  executor  does 
not  stand  in  the  relation  of  trustee  to  the 
cestui  qne  trust  beyond  the  obligationa  im- 
posed by  hifl  office  as  executor,  as  the  cestui 
que  trust  has  no  remedy  against  him,  except 
such  as  belongs  to  a  general  creditor  of  the 
estate.— Lathrop  T.  Bampton,  31  Cal.  17,  89 
Am.  Dee.  141. 

[b]  The  eonstitntion  of  a  Toluntary  asso- 
ciation formed  to  carry  on  a  stock  exchange 
provided  for  a  trust  fund  which,  on  a  mem- 
ber'a  death,  a  certain  sura  was  to  be  paid 
to  such  person  or  objects  as  he  might,  have 
designated  in  writing,  or,  if  no  written  dis- 
position was  made  by  him,  then  to  certain 
specified  persons.  The  payment  was  declared 
to  be  an  absolute  donation,  free  from  all  other 
claim  or  controL  Held,  that  it  formed  no  part 
of  the  estate  of  a  deceased  member,  and  waa 
not  recoverable  by  his  administrator. — Swift 
V.  Ban  FraneiBco  Stock  etc  Board,  67  CaL 
667,  8  Pac  94. 

[c]  Where  a  deed  of  trast  of  real  and  per- 
sonal property  directed  the  trustee  to  hold 
the  property,  and  apply  the  net  income  to 
the  support  of  the  grantor,  "and  on  the  de- 
cease of  the  said  trustee  to  tarn  said  estate 
over  to  the  heirs,  executors,  or  administratore 
of  said  trustor,  as  the  same  may  in  and 
by  law  be  proper  and  provided,"  on  the 
death  of  such  trustor,  leaving  a  will,  the 
executor,  and  not  the  heirs,  has  the  right 
to  the  possession  of  snchproperty  until  distri- 
bution under  the  wilL— HeintB  ▼.  Hoover,  138 
Cal.  372,  71  Pac  447. 

[d]  Where  deceased  gave  money  to  defend- 
ant in  tmit  to  e^end^  after  her  death,  for 


her  funeral,  and  he  thus  expended  it,  her 
administrator  cannot  recover  such  sam  frum 
him,  where  all  preferred  claims  have  been 
paid,  and  it  does  not  appear  that  the  probate 
court  has  disapproved  of  the  payments  made 
by  him,  even  admitting  that  claims  against 
a  decedent's  estate  cannot  properly  be  paid 
without  the  sanction  of  the  probate  court- 
Bedell  V.  Seoggina,  40  Pac.  954. 

Fob  AuTHoamss  Pbou  Otheb  Statbb: 

See  18  Cye.  185,  193,  194;  22  Gent.  SIg., 
cola.  326-880,  |  296. 

§  127.  Interests  Under  Insurance  Polidea. 

[a]  Proceeds  of  insurance  policy  bequeathed 
to  mother  of  insured,  subject  to  his  debts,  is 
part  of  assets  of  estate. — Quinlan  v.  Noble, 
75  CaL  250,  17  Pac  69. 

Foe  Authorities  From  Other  States: 

Bee  18  Cyc.  191;  22  Cent.  Dig.,  cols. 
330,  831,  S  297. 

§  128.  Partnmklp  AsMtc 

[a]  Partnership  assets,  as  such,  form  no  part 
of  assets  of  estate  of  deceased  partner.— 
Adrade  v.  Superior  Court,  7S  CaL  463,  17 
Pae.  531. 

Fob  AirrHcnrFiEs  Fioii  Othxb  Stitbs; 

Bee  18  Cyc.  189;  22  Cent.  Dig.,  cola.  8SS, 

326,  §  295. 

g  129.   Property  Held  in  Fiduciary  Ospaclty. 

[a]  Where  goods  sold  by  a  consignee  had 
been  consigned  to  be  sold  on  commission,  the 
proceeds,  collected  by  the  consignees 's  ad- 
ministrator, form  no  part  of  the  assets  of 
the  estate.— Stanwood      Sage,  22  CaL  516. 

§  130.   Property  Disposed  of  by  Decedent. 

[a]  Where  decedent  gave  a  third  person  a  sum 
of  money,  with  directions  to  dispose  of  a  por- 
tion of  it  in  a  specified  manner,  executor  can  re- 
cover that  part  not  directed  to  be  disposed 
of,  since  it  waa  not  a  gif t-^Beali  Crowley, 
59  CaL  665. 

[b]  Where  decedent  and  defendant  were 
jointly  interested  in  a  number  of  separate 
and  independent  ventures  in  pursuance  of 
a  written  agreement,  and  on  settlement  and 
final  division  of  the  profits  decedent  paid 
interest  on  a  portion  of  the  amount  advanced 
by  defendant  to  the  firm,  and  expressed  his 
gratification  that  defendant  had  not  required 
interest  on  the  whole  amount,  decedent's  ad* 
ministrator  was  not  entitled  to  recover  the 
amount  so  voluntarily  paid,  in  the  absence  of 
fraud,  concealment,  or  mistake. — Priee  T. 
Olcovich,  142  Cal.  47,  75  Pac.  668. 

Fob  Authobities  From  Other  States: 
See  22  Cent.  Dig.,  cols.  361-366,  8  308. 
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B.   APPBAISAL  AND  INVENTOBT. 
RECESStTT  K»  APPBAISAL  AND  IHTBHTOBT, 

I  lax. 

TIUX  FOB  HAKINe.  |  182. 

REQUISITES   AND    BUFFIOIINOT   OP  ZITTEN- 

TOBT.  I  US. 
PILING  AND  BETUBN,  |  IM. 
ADDITIOKAL    AND    BUPPl^EHBNTAL  INTEH* 

TOBY,  I  185. 
OPEBATION  AND  EFFEOT,  |  IBS. 

$  131.    Necessity  for  Appraisal  and  InTon- 
torjr. 

[a]  If  a  fall  inventory  of  all  the  effects  of 
the  testator  be  contained  in  the  will,  it  is 
nnnepessarj,  under  the  Mexican  law,  for  the 
executor  to  make  a  new  inTontory. — ^Panand 
T.  Jones,  1  CaL  488. 

[b]  Wliere  the  exeentor  disposes  of  certain 
personal  property  without  including  it  in 
the  inventory,  in  accordance  with  the  ex- 
pre»ed  with  of  the  decedent,  and,  on  final 
settlement,  makes  a  supplemental  inventory  of 
such  property,  the  court  may  determine  its 
Talne,  and  it  need  not  be  appraised  as  other 
property  of  the  estate. — Qarrity's  Estate,  In 
re,  108  Cal.  463,  38  Fae.  628,  41  P&e.  485; 
Appeal  of  Bnekley,  108  CaL  463,  38  Pae. 
628. 

Fot  AcTHOBinis  Faott  Othek  Statu: 

See  18  Cye.  197:  22  Gent.  Dig.,  eoli.  878, 
379,  i  312. 

§  132.   Time  for  Bfaklnff. 

[a]  The  clause  in  Code  of  Civil  Proeednre, 
section  1443,  requiring  the  administrator  to 
file  his  inventory  and  appraisement  within 
three  months  after  his  appointment,  is  direc- 
tory, and  does  not  render  them  invalid  when 
tnbsequently  filed.— Phelan  v.  Smith,  100  CaL 
158,  34  Pae.  667. 

Fob  AnTHOBmu  Fbou  Othir  States: 

See  18  Cyc  198;  22  Gent.  Dig.,  coL  379,  9 
818. 

§  133.  Beqnliltn  tad  SnlBelency  of  XnTsn- 

tory. 

[a]  Where  the  affidavit  of  the  administratrix, 
attached  to  the  inventory  and  appraisement, 
was  almost  in  the  precise  language  prescribed 
by  the  code,  except  that  the  affidavit  reads 
*'and  of  all  just  claims  of  the  said  deceased 
against  the  said  decedent,''  instead  of 
"against  the  said  afitant,"  sneh  affidavit  was 
sofficient,  the  error  being  merely  clerical, 
and  it  could  not  in  any  way  vitiate  the 
subsequent  proceedings. — Phelan  t.  Smith,  100 

CaL  158,  34  Pac.  «67. 

FO*  ACTHOBITIES  FBOU  OTHKB  STATES : 

See  18  Cyc  198;  22  Cent.  Dig.,  cols.  885, 
386,  S  317. 

S  134.   Filing  and  Betnm. 

[a]  Though  the  filing  of  an  inventory  with 
the  clerk  would  constitute  its  return,  such 


filing  is  not  an  indispmsable  step  wMeh  most 
be  taken  to  constitute  the  return. — Ln^  In 
xa,  100  OaL  S98,  SS  Pac.  345. 

FoM  AuTHOUnxs  Fbou  Othkb  Statu: 

See  22  Gent.  Dig.,  cols.  S77,  878,  S  311; 
eols.  885,  386,  {  817. 

g  136.  Additional  and  Snpplemeatal  Znran' 
toy. 

[a]  The  fact  that  a  second  inventory  was 
filed  did  not  affect  the  validity  of  the  pro- 
ceedings, for,  if  the  first  was  in  proper  form, 
and  the  second  involved  no  changes,  it  was 
mere  surplusage;  bnt  if,  from  the  destruction 
of  some  property  or  the  ducoveiy  of  more, 
the  court  wished  a  further  inventory,  it  was 
within  its  power  to  order  one  taken. — ^Phelan 
T.  Smith,  100  Gal.  158,  84  Pac.  667. 

Fob  Authobitibs  Fboh  Othzb  States: 

See  18  GyC  200;  22  Gent.  Dig.,  eols.  387, 
888,  S  320. 

§  136.  Operati<m  sad  Bfleet 

[a]  Fact  that  personal  representative  inven- 
toried certain  property  as  part  of  estate  does 
not  estop  him  from  subsequently  claiming 
title  to  same. — Anthony  v.  Chapman,  Cal. 
73,  2  Pac.  889;  Baker  v.  Brickell,  87  Cal. 
329,  25  Pac.  489,  1067;  Whelan  v.  Brickell, 
33  Pac.  396. 

[b]  In  an  action  by  a  legatee  against  an 
executor  for  failure  to  take  and  hold  pos- 
session of  seventy-two  acres  of  land  claimed 
to  have  been  left  by  her  testator,  it  appeared 
that  the  inventory  filed  by  defendant  in- 
cluded the  land  as  assets  of  the  estate,  and 
that  it  was  appraised  at  six  thousand  dollars; 
but  it  was  shown  that  decedent  had  no  right 
or  title  to  thirty  acres  of  the  tract.  Held 
that,  if  plaintiff  was  entitled  to  damages  for 
the  loss  of  the  remaining  forty-two  acres, 
it  was  error  to  take  as  a  basis  for  computing 
such  damages  the  value  of  the  entire  seventy- 
two  acres,  as  appraised  in  the  inventory. — 
Wheeler  t.  Bolton,  92  CaL  169,  28  Pac.  558. 

[c]  In  an  action  against  executors  personally 
by  an  heir  of  deceased  to  recover  the  pro- 
ceeds of  a  life  insurance  policy  in  which 
plaintiff  was  a  beneficiary,  defendants  al- 
leged that  such  proceeds  had  been  inventoried 
as  a  part  of  the  assets  of  the  estate,  and 
included  in  the  final  distribution,  and  that 
plaintiff  had  appeared  in  proceedings  con- 
nected with  the  administration  of  the  estate, 
and  made  no  objections  to  the  proceeds  of 
SQch  policy  being  so  treated  and  distributed. 
Held,  that  this  did  not  show  an  estoppel,  there 
being  no  allegation  that  defendants  did  not 
know,  and  had  no  means  of  knowing,  to 
whom  the  policy  belonged,  or  that  they  relied 

,  on  the  acts  of  plaintiff  and  were  thereby  in- 
duced to  treat  the  proceeds  as  assets. — Hey- 
denfeldt  v.  Jacobs,  107  Cal.  373,  40  Pac.  492. 

id]  Under  the  express  provisions  of  Code 
Civil  Procedure,  sections  1613,  1614,  an 
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ezecDtor  b  chargeable  in  his  owa  accoant  with 
the  whole  of  the  decedent  'b  estate  which  may 
come  into  his  possession  at  the  value  of  the 
appraisement  contained  in  the  inventory,  and 
ifl  neither  entitled  to  profits  derived  from  a 
sale  thereof  nor  liable  for  losses  oq  sales 
jostly  made.— Oianelli'B  Estate,  140  CbL  ISO, 
79  Pae.  841. 

[e]  Under  Code  of  Civil  Procedare,  section 
1443,  requiring  that  an  executor  must  return 
a  tnie  inventory  and  appraisal  of  his  dece- 
dent's estate;  and  section  1461,  requiring  that 
notice  of  creditors  shall  call  for  presentation 
of  claims  within  ten  months  if  the  estate  ex- 
ceeds ten  thoQBand  doUan,  and  within  four 
months  when  it  does  not — ^where  an  inventory 
showed  an  estate  appraised  at  over  ten  thous- 
and dollars,  the  executor  eould  not  oppose 
a  motion  that  a  ten  months'  notice  to  creditors 
be  issued  by  showing  that  property  was  in- 
cluded in  his  inventory  which  did  not  belong 
to  the  estate,  his  inventory  being  conclusive 
on  him.— Loeven 's  Estate,  Ip  re,  Myr.  Piob. 
203. 

PoB  Adthobities  From  Other  States: 

See  18  Cye.  202;  22  Cent.  Dig.,  cols.  388- 
395,  8  321. 


IV.   COLLECTION  AND  MANAaEMBMT 
OF  ESTATE. 

A.  In  General,  §§  137-203. 

B.  Real    Property    and    Interests  Therein, 

§§  204-236. 

C  Personal  Property,  §§  237-244. 

A.    IN  GENERAL. 

POWERS.  IM  GENERAL,  f  187. 

POWERS  AND  LIABILITIES  BEFORE  ISSUE  OF 

LETTERS  OR  QUALIFICATION,  |  187  "4. 
BUPERVI8I0N  AND  INSTRUCTIONS  OF  COURT, 

I  186. 

JDRISDIOTION  OP  PROBATE  COURT,  |  189. 

JURISDIOTION  OF  EQUITY,  |  140. 

NATURE  AND  FORH  OF  PROCEEDINGS  FOR 
DISCOVERT  OF  ASSETS  AND  EXTENT  OF 
RELIEF,    I  141. 

DUTY  AND  AUTHORITY  AS  TO  COLLECTION 
AND  PROTECTION  OF  ASSETS— IN  GEN- 
ERAL, f  142. 

  FOREIGN  ASSETS,  |  142^, 

  DUE  DILIGENCE,  i  148. 

  EXTENDING  TIME  OF  PAYUENT,  |  144. 

OOHFROMISE  OB  RELEASE  OF  CLAIUS— IN 
GENERAL,  |  145. 

  APPROVAL    OB    00N8ENT    OF  COURT, 

I  146. 

DEBTS  DUE  FROM  EXECUTOR  OB  ADMINIS- 
TRATOR. I  147. 

PUNISHMENT  FOR  REFUSAL  TO  PROSECUTE 
ACTIONS  FOB  RECOVERY  OF  ASSETS. 
I  148. 

LUBILITY  FOB  FAILUBE  TO  OOLLBOT  AS- 
SETS, I  149. 
CUSTODY  AND  MANAGEMENT  OF  ESTATE— IN 

GF.N'FRAL,  |  150. 

  DEPOSITS,  S  151, 

  SLAVES,  I  163. 


CONTINUANCE  OF  DECEDENT'S  BUSINESS— IN 

GENERAL,  |  158. 
PERFORMANGB  OF  DBCSDraiT'B  00NTBA0T8, 

!  154. 

COLLECTION  OP  PARTNERSHIP  ASSETS,  |  155. 

CONTRACTS  OF  EXECUTOR  OB  ADMINISTBA- 
TOB^IN  GENERAL,  t  186. 

  SERVICES,  I  157. 

■          SERVICES  OP  ATTORNEY,  |  158. 

INVESTMENTS  BY  EXECUTORS  OB  ADMINIS- 
TRATORS—IN  GENERAL,  1  159. 

  ON  ADVICE  OF  ATTORNEY,  |  160. 

INTEREST  OK  FUNDS  OF  ESTATE— IN  GEN- 
ERAL, I  161. 

  MINOLIKO  AND  USING  FUNDS  FOB  IN- 
DIVIDUAL BENKFIT,  i  162. 

—  DELAY  IN  SETTLEMENT  OP  ESTATE, 
i  168. 

POWER  TO  LOAN  OR  BORROW  MONEY,  |  164. 
OIFTS.  i  165. 

EXPENDITURES— IN  GENEBAL.   |  196. 

  FUNERAL  EXPENSE,  TOMBSTONES  AND 

BURIAL  PLACES,  <  18T. 
  SERVICES,    t  168. 

—  TAXES  AND  ASSESSMENTS,  |  16». 

  TRAVELING  EXPENSES,  |  170. 

COUNSEL    FEES    AND  COSTS— IN  GENERAL, 

I  171. 

  NATURE  AND  CHARACTER  OP  SERVICES 

OR  PROCEEDINGS,  IN  .GENERAL,  t  172. 

  PROCURING  APPOINTMENT  AS  ADMINIS- 
TRATOR, (178. 

  SERVICES  THAT   SHOULD   HAVE  BEEN 

PERFORMED  BY  EXECUTOR  OB  ADMINIS- 
TRATOR, I  174. 

PROCEEDINGS  BY  ADMINISTRATOR  COH- 
TE^^TING  ORDER  REMOVING,  i  175. 

•         DEFENDING  DECREE  OF  DISTRIBUTION, 

f  176. 

~~—  PROCEEDINGS  BY  ADMINISTRATOR  CON- 
TESTING WILL,  I  177. 

  AMOUNT  OF  PEES,  |  178. 

  LEGAL  PROCEEDINGS  MADE  NE0E88ABT 

BY  THE  NEGLECT  OR  WRONGFUL  CON- 
DUCT OF  EXECUTOR  OB  ADMINISTBA- 
TOR,  I  17fl. 

—  PROCKEDINGS  FOR  BENEFIT  OP  PAR- 
TICULAR HEIRS,  LEGATEES  OR  DE- 
VISEES. I  180, 

  INDIVIDUAL  INTEREST  OF  EXECUTOR  OR 

ADMINISTRATOR  IN  PROCEEDING,  I  181. 

CONFESSION  OF  JUDGMENT— IN  GENERAL, 
f  1S2. 

INDIVIDUAL  DITEBESTS  IN  TBAMSAOTION, 
I  IBS. 

  AS  AFFECTING  BIGHTS  AND  LIABILITIES 

OF  PEBS0N3  DEALING  WITH  REPRESEN- 
TATIVE, I  184. 

LOSS  OR  DEPRECIATION  OF  ASSETS— ZM  GEN- 
ERAL, I  185. 

  EVIDENCE.  I  186. 

  BURDEN  OP  PROOF,  |  187. 

  EMBEZZLEMENT,  |  1B7H. 

  DEPRECIATED  CURRENCY,  |  168. 

  NEGLIGENCE  OF  AGENTS  OR  SBRTANTS, 

i  I8814. 

  FAILURE  TO  SELL  ASSETS,  i  189. 

TORTS— IN  GENERAL,  1  190. 

ADMINISTRATORS  DE  BONIS  NON,  t  191. 

PROPERTY  FRAUDtTLENTLY  OR  ILLE- 
GALLY DISPOSED  OF  BY  PREDECESSOR, 
i  192. 
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JJ>Hna8TBAT0R  WITH  THE  WIUi  ANNEXED, 
f  198. 

—  POWER  OF  SALE  tTNPKB  WILL."  |  IM. 

SPECIAL  ADMINlSTRATOBa— AUTHORITT  AND 
DtJTT,  IN  OENEBAL.  |  195. 

  COLLECTION  AND  DISPOSITION  OF  AS- 
SETS. I  196. 

COEXEOUTORS  AND  OOADHINISTRATOBS— IN 
GENERAL,  |  197. 

  NATCJRE  OF  LIABILITT,  |  198. 

  IN80LTENCT  OF  COEXBCUTOB,  |  1«. 

  INDIVIDCAL  INTEREST  OF  COEZEOUTOB 

IN  TRANSACTION,  |  SOO. 

REPRESENTATIVES  OP  DECEASED  EXECITFOR, 
I  201. 

SURTIVINO  EXECUTOR  OR  ADHINI8TBAT0B,  , 
II  202,  203. 


I  137.  Powers  In  0«n«raL 

[a]  Executor^  powers  over  estate  of  testa- 
tor are  saeh  as  are  given  by  statute,  includ- 
ing those  which  statute  has  authorized  testa- 
tor to  confer  upon  him. — Sharp  t.  Loupe,  120 
Cal.  91,  92,  56  Fac.  134,  586. 

[b]  Executor  is  not  third  person  but  oc- 
cupies same  position  that  deceased  would 
were  he  aUva.— HaU  T.  Cayot,  141  CaL  17,  74 
Pae.  299. 

Fam  AuTHOBimB  Fbok  Othbb  States; 

Power  of  executors  before  probate  of 
will  or  issuance  of  letters:  55  Am.  Bee. 
436.    See,  also,  18  Cyc  212-214;  22 

*  Cent  Dig.,  eola.  400-408,  {|  326-829. 

%  ISTVs.   Powers  and  Liabilities  Bafora 

Issue  of  Letters  or  Qualification. 

[a]  The  widow  of  a  deceased  intestate  haa 
no  power  to  give  away  any  property  of  the 
latter,  prior  to  the  grant  of  letters  of  admin- 
tat  ration.-^ahnB  T.  Nolting,  29  CaL  507. 

[b]  An  administrator  may  bring  an  action 
of  trover  in  his  own  name  to  recover  the 
value  of  personal  property  belonging  to  the 
estate  tortiously  taken  after  the  death  of 
the  intestate  and  before  letters  were  issued. 
Ham  V.  Henderson,  50  CaL  367. 

[c]  Acta  by  a  testamentary  executor  before 
he  qualifies  and  letters  issued  to  him  are 
void.— Aldrich  v.  Willis,  66  CaL  81. 

§  138.  Supervision  and  bistructlons  of  Court. 

[a]  The  probate  judge  has  no  authority  to 
direct  an  administrator  where  and  how  he 
shall  keep  the  assets  of  the  estate. — Welch's 
Estate,  In  re,  110  Cal.  605,  42  Pac.  1089. 

SVm  ADTBoarriES  Fbou  OrHEa  States: 

See  18  Cyc.  208,  1352;  22  Cent.  Dig.,  eola. 
414-416,  S  335. 

}  139.  Jttrisdictlon  of  Probate  Court. 

[a]  A  probate  court  has  no  authority,  on 
petition  of  an  executor,  to  order  him,  on 
receipt  of  money  loaned,  to  reconvey  real  es- 
tate conveyed  to  his  testator  by  deed  abso* 


lute  on  its  face,  but  intended  only  as  security 
for  repayment  of  the  loan. — ^Anderson  t.  Fisk, 
41  Cal.  308. 

Foe  AiDTHOBims  I^h  Othbs  States: 

See  22  Cent  Dig.,  cols.  417-428,  |{  336- 
338, 

g  140.  Jttiladletlon  of  Saolty. 

[a]  The  district  court,  aa  a  court  of  chancery, 
may  take  jurisdiction  of  the  settlement  of  an 
estate  when  there  are  peculiar  circumstances 
of  embarrassment  in  its  administration,  and 
when  the  assuming  of  jurisdiction  would  pre- 
vent fraud,  delay,  expense,  inconvenience, 
and  waste.— Deck  v.  Gerke,  12  CaL  433,  73 
Am.  Dec.  565. 

§  141.   Nature  and  Form  of  Proceedings  for 
Discovery  of  Assets  and  Extent  of  Belief. 

[a]  The  probate  court  cannot  make  an  order 
for  the  payment  into  a  bank,  subject  to  its 
further  orders,  of  money  of  the  decedent 
claimed  by  the  party  holding  it  as  her  money 
in  virtue  of  the  gift  of  the  decedent,  or  to 
commit  such  party  for  contempt  in  disobeying 
such  order,  as  no  power  to  make  such  order 
is  conferred  by  Code  of  Civil  Procedure, 
sections  14Q9-1461,  which  provide  for  cita- 
tion and  examination  of  [uurties  alleged  to 
have  in  their  possession  property  belonging  to 
an  estate,  nor  by  section  572,  which  refers 
to  property  which  is  without  question  in  the 
hands  of  a  trustee.— Casey,  Ex  parte,  71  CaL 
269,  12  Pac.  118. 

S  142.  Duty  and  Authority  w  to  Collection 
and  Protection  of  Assets— In  General. 

[a]  TTnder  the  general  authority  conferred 
by  statute,  executors  have  the  right  to  insti- 
tute an  action  of  replevin  for  the  recovery  of 
wood  removed  wrongfully  from  lands  of  the 
testator  after  it  had  been  first  cut  therefrom. 
Halleck  v.  Mixer,  16  CaL  574. 

[c]  Section  1581,  Code  of  Civil  Procedure, 
authorizes  executor  or  administrator  to  col- 
lect not  only  demands  on  contracts  payable 
in  sums  certain  but  also  demands  or  obliga- 
tions capable  of  liquidation. — -Melvin  ▼. 
State,  124  CaL  25,  63  Pac.  416. 

[d]  An  administrator  seeking  to  recover  per- 
sonal property  of  deceased,  held  by  a  trans- 
feree under  color  of  title  by  gift,  need  not 
make  a  demand  therefor  before  instituting 
suit.— Knight  v.  Tripp,  49  Pac.  838. 

[e]  An  administrator  has  no  power  to  re- 
lieve an  involuntary  trustee  of  money  be- 
longing to  the  estate  from  his  trust  relHtion 
to  the  estate.— First  Nat.  Bank  v.  Wakefield 
(CaL  Sup.),  83  Pac  1076. 

Fob  AuTHoaiTiES  From  Othbb  States; 

See  18  Cyc.  215-218. 

§  142V2.    Foreign  Assets. 

[a]  Duty  of  executor  or  admini-itrator  aa 
to  administration  of  foreign  aiiaeLs  stated. — 
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Ortiz,  Estate  of,  80  CaL  318-815,  21  Am.  St 
Bep.  44,  24  Pac.  1034. 

[b]  Domicilary  executor  mast  gather  in  and' 
account  for  foreign  assets  to  extent  of  his 
eonseiona  ability  to  do  so,  and  coart  of 
domicile  may  compel  him  to  account  for 
willfnl  neglect  to  do  so.— Ortiz,  Estate  of,  86 
CaL  810,  21  Am.  St  Bep.  44,  24  Pae.  1034. 

%  143.   Dm  DiUganco. 

:  [a]  The  only  measure  of  an  administrator's 
I  duty  is  to  act  with  fidelity,  and  with  that 
degree  of  prudence  and  diligence  which  a 
mail  of  ordinary  judgment  would  be  ex- 
pected to  bestow  upon  his  own  affairs  of  a 
like  nature. — Moore,  Estate  of,  96  CaL  522, 
31  Pac.  584. 

[b]  If  an  executor  delays  to  take  steps 
for  the  collection  of  a  debt  until  after  the 
same  is  outlawed,  and  the  delay  is  not  in 
oonseqaence  of  any  mistake  of  law  or  of  ad- 
vice of  counsel,  be  will  be  liable  to  the  estate 
for  the  loss  occasioned  by  his  negligence.— 
Sanderson,  In  re,  13  Pae.  497. 

§  144.   Extending  Time  of  Payment. 

[a]  Where,  after  conveyance  of  land,  the 
grantor,  on  being  sued  for  part  of  the  land 
conveyed,  contracts  to  indemnify  the  grantee 
for  any  of  the  land  lost  to  him  through  the 
suit,  and,  pending  the  suit  the  grantor  dies, 
the  extension  by  his  administratrix  of  pur- 
chase notes  given  by  the  grantee  "in  eon- 
sequence  of  the  pendency*'  of  the  sait  will 
not  bind  the  estate. — Maddoek  t.  Bnesell, 
109  Cal.  417,  42  Pac  139. 

§  14B.  Ooinj^DmlM  or  Beleaw  of  daliiii— In 
OeneraL 

[a]  Executor  may,  with  approval  of  probate 
court  compromise  suit  brought  by  him  for 
decedent's  wrongful  death. — Hartigan  v. 
Southern  Pacific  Co.,  86  Cal.  144,  24  Pac.  851. 

[b]  An  agreement  by  an  executor  or  admin- 
istrator to  receive  in  full  satisfaction  of  a 
judgment  in  favor  of  the  estate  an  amount 
less  than  that  due  thereon  is  void,  and  nence 
the  debtor's  note  executed  and  delivered  to 
him  pursuant  to  such  agreement  is  without 
consideration.— Siddall  v.  Clark,  89  CaL  821, 
26  Pac.  829. 

Wcm  AUTHORiTiKS  Fboic  Otheb  Statss; 

14  L.  K.  A.  414,  note.  See,  also,  18  Cye, 
226-229;  22  Gent.  Dig.,  cola.  480-487,  |f 
334-392. 

§  146.  —  Approval  or  Consent  of  Court. 

[a]  Executors  and  administrators  have  the 
legal  right  to  compound  and  discharge  debts 
due  to  their  testator  or  intestate.  Such  a 
power  belongs  to  all  tmate«. — Uonlton  v. 
Holmes,  57  Cal.  337. 

[b]  Executors  and  administrators  have  the 
power  to  compound  and  discharge  debts  due 


to  the  eetatee  wbleli  they  represent,  and  tliia 
common-law  power  ia  in  no  wa;^  affected  by 
the  proviaiona  of  code  authorizing  compro- 
mise upon  the  approbation  of  the  probate 
court- Hovlton  t.  Holmes,  67  CaL  337. 

[e]  An  avoment  that  the  exeeoton  reduced 
the  rent  to  the  rablesseeB  without  any  allega- 
tion that  the  lessor  or  exeentors  had  released 
the  leasee  from  hia  liability  under  the  lease,  or 
that  the  reduction  was  with  the  approval  of 
the  court,  or  that  lessee  was  not  able  to 
pay  full  rent,  did  not  bring  the  case  within 
Code  of  Civil  Procedure,  section  1588,  author- 
izing executors  to  compromise  claims  with 
insolvent  debtors,  or  when  it  is  for  the 
best  interests  of  the  estate. — Brosoan  v. 
Kramer,  135  CaL  36,  66  Pae.  979. 

§  147.  Debts  Dne  from  Exeeator  or  Admlnia- 

trator. 

[a]  Special  administrator  indebted  to  de- 
cedent must  charge  himself  in  his  account 
with  amount  of  debt. — Armstrong,  In  re,  69 
Cal.  241,  10  Pac.  335. 

[b]  The  debt  due  from  an  insolvent  admin- 
istrator is  not  for  all  purposes  to  be  regarded 
as  money  on  hand;  but  it  is  so  regarded  by 
a  fiction  of  law,  which  can  only  subsist  with 
justice,  and  should  not  be  allowed  to  work 
injustice  either  by  charging  the  administrator 
with  contempt  or  embezzlement,  in  not  pay- 
ing over  money?  not  received,  and  which  be 
was  wholly  unable  to  pay,  or  by  charging  the 
sureties  with  liability  beyond  the  faithful 
dischaqge  of  the  duties  of  the  administrator. 
Walker,  Estate  of,  125  CaL  842,  78  Am.  St 
Bep.  40,  57  Pae.  991. 

F(»  AcTHoarnEs  From  Otheb  States: 

61  L.  B.  A.  313,  note.  See,  also,  18  Cyc. 
230,  231;  22  Gent.  Dig.,  cols.  488-496,  S8 
898,  393%. 

g  148.  PonlSbment  for  Befnsal  to  Prosecata 
Actions  for  Becorery  of  Assets. 

[a]  Executor  or  administrator  refusing  to 
prosecute  actions  for  recovery  of  property  of 
estate  may  be  punished  by  contempt  or  rev- 
ocation of  letters. — Ohm  v.  Superior  Court, 
85  Cal.  549,  20  Am.  St.  Bep.  245,  26  Pae.  844. 

I  14».  IdablUty  for  FaUnre  to  Otfllaot  Assets. 

[a]  Executor  is  liable  to  distributee  for 
nine  of  property  lost  by  his  neglect  to  re- 
eover  possession. — ^Wheeler  r.  Bolton,  64  Oal. 
302. 

[b]  The  court  below  found  that  the  reason- 
able rent  for  a  ranch  in  1888  was  one  hundred 
dollars  a  month;  that  the  administrator  failed 
to  collect  the  rent  for  four  months;  that  he 
could  have  rented  the  ranch  one  year  for 
fonr  hundred  dollars  more  than  be  received; 
also  that  he  failed  to  collect  the  interest  on 
a  certain  note  by  not  pushing  the  collection 
until  the  maker  became  insolvent;  and,  there- 
fore, that  he  should  be  charged  with  these 
respective  amonuta   Held,  that  the  adminia- 
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trator  was  improperly  charged  with  these 
amonnta  in  the  absence  of  any  finding  that 
the  failure  to  collect  them  was  due  to  lack 
of  ordinary  diligence  in  the  management  of 
the  estate. — Moore 'a  Estate,  lb  re^  M  CaL 
522,  81  Pac  584. 

Fob  AuTHOHrmts  Tmou  Oraa  Statu: 

See  18  Cye.  231-233;  2S  Cent.  Diff.,  coll. 

496-502,  S§  394-396. 

I  150.  Oostody  and  Management  of  Batata 
In  OflnaraL 

[a]  An  administrator  has  no  power  to  bring 
a  suit  to  enforce  a  trust  and  to  compel  a 
eonveyanee  of  land  to  himself.— Janes 
Throekmorton,  57  CaL  86S. 

[b]  An  administrator  who  eared  for  the  per* 
•ona]  property,  conaistiDg  chiefly  of  live- 
■toek,  an^  it  could  be  advantageondy  sold, 
in  a  Dosinasalike  manner,  using  every  neeea- 
sary  measure  to  protect  the  same,  is  not 
liable  for  any  loss  incurred. — Fernandez 's 
Estate,  In  re,  119  Cal.  579,  51  Pac.  851. 

[c]  Administrator  is  bound  to  collect  and 
care  for  animals  and  other  personalty  until 
they  are  sold.— Fernandes's  Estate,  119  CaL 

585,  51  Pac.  851. 

[d]  The  mere  fact  that  an  administrator 
pays  off  a  lien  on  personal  property  of  thr 
estate,  which  on  a  subsequent  sale  at  publis 
auction,  fails  to  bring  the  amount  of  the  lien, 
do«  not  establish  gross  mismanagement  of 
the  estate,  and  the  administrator  is  not 
chargeable  with  the  loss,  where  he  acted  in 

'  good  faith,  and  with  reasonable  care  and 
prudence. — Armstrong's  Estate,  In  re,  125 
CaL  603,  68  Pac  183. 

FOS  AUTHOBITIES  FrOU  OTHES  STATES! 

See  18  Cyc.  233-245;  22  Cent.  Dig.,  cols. 
503-549,  Bfl  397-409. 

I  isi.   DeposltB. 

[a]  Such  liability  is  not  affected  by  Civil 
Code,  section  2236,  which  provides  that  "a- 
trustee  who  willfully  and  unnecessarily  min- 
gles the  trust  property  with  his  own,  so  as  to 
constitute  himself  in  appearance  its  absolute 
owner,  is  liable  for  its  safety  in  all  events." 
Arguello's  Estate,  In  re,  97  Cal.  190,  31  Pae. 
937. 

[b]  Where  an  administrator  deposits  to  his 
own  credit,  in  a  bank,  funds  of  the  estate 
without  any  designation  of  his  repre- 
sentatiTe  capacity,  and  afterward  ■  the  iKink 
fails,  he  is  personally  liable  for  the  loss,  re- 
gardless of  care  or  prudence,  even  though  he 
has  no  other  money  in  such  bank. — ^ArgueUo  'a 
Estate^  In  re,  97  CaL  190,  81  Pae.  937. 

§  162.   Slaves. 

[a]  Where  an  administrator,  without  author- 
ity, employed  the  slaves  of  his  intestate  in 


the  business  in  which  they  were  engaged  at 
the  time  of  his  death,  the  distributees  may 
elect  to  charge  the  administrator  with  their 
hire,  or  with  the  profits  realized,  less  the 
expenses.— Holbert,  ^  re,  89  Cal,  597. 

I  153.  Oontlnnanoe  of  Decedent*!  Bnriness 

In  OeneraL 

[a]  Though  an  administrator  is  not  author* 
Ized  to  carry  on  his  intestate's  business,  and 
should  not  blend  the  expenses  and  disburse- 
ments connected  therewith  with  the  legiti- 
mate items  of  his  accounts,  where  he  charges 
himself  with  the  gross  profits  of  the  business, 
and  the  eourt  debits  him  with  the  amount 
thereof,  he  should  be  allowed  money  paid  out 
in  the  eonrse  of  the  business. — ^Boss's  Estate, 
In  re,  60  Cal.  166,  22  Pao.  86. 

[b]  Administrator  conducting  business  of 
deceased  may  pay  losses  out  of  profits,  but 
if  by  doing  so  loss  is  sustained  by  estate, 
he  is  liable  therefor. — Bose,  In  re,  80  CaL  173, 
22  Pac.  86. 

[c]  Administrator  is  not  required  to  carry 
on  hazardous  business  of  deceased. — ^Bose,  In 
re,  80  Cal.  172,  22  Pac  86. 

Jd]  Where  administrator  eondnets  bnsineM 
deceased  he  is  liable  to  estate  for  losses 
incurred.- Bose,  In  re,  80  Cal.  172,  28  Pae. 
86. 

[e]  Administrator  conducting  business  of 
deceased  is  not  bound  to  report  detailed 
aeeount  of  conduct  of  business  but  only  net 
profits  derived  from  the  business. — Bose,  In 
re,  80  Cal.  173,  2S  Pae.  86. 

[f]  When  executor  is  authorized  to  carry 
on  business,  creditor  must  look  to  executor 
personally.— Sterrett  t.  Barker,  119  Cal.  494, 
51  Pac.  695. 

F<m  AuTHOBiTixs  Tbou  Othbb  States  t 

See  18  Cye.  241-245;  22  Cent  Dig.,  eols. 
532-542,  88  407,  408. 

,  §  164.  Ferformance  of  Decedent's  Gontracts. 

[a]  Where  executory  contract  is  of  strictly 
personal  nature  the  death  of '  a  party  by 
whom  work  is  to  bo  done  before  its  com- 
pletion determines  the  contract  unless  what 
remains  to  be  executed  can  certainly  be  done 
to  the  same  purpose  by  another;  but  where 
the  personal  representative  can  fairly  and 
suificiently  execute  all  the  deceased  eould 
have  done  he  may  do  so  and  enforce  the  con- 
tract; and  converso  the  personal  representa- 
tive is  bound  to  complete  such  contract,  and 
if  he  does  not,  may  be  made  to  pay  damages 
out  of  the  as8et8.--^anin  v.  Browne,  59  Cal. 
87. 

[b]  Whne  contract  of  deceased  is  of  execu- 
tory nature,  and  his  personal  repreeentative 
ean  fairly  and  sufficiently  execute  all  the 
deceased  could  have  done,  he  may  do  so  and 
enforce  the  contract,  and  is  bound  to  com- 
plete the  contract,  and  if  he  does  not  may 
be  made  to  pay  damages  out  of  the  estate- 
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jrcCann  t.  Pennie.  100  Cal.  647,  85  Pac. 

158. 

Fob  Authoeities  Peom  Otheb  States  : 

See  18  (JyK.  239;  22  Cent  Dig.,  eola.  524- 
S32,  §§  403-406. 

§  166.   Collection  of  Partnership  Assets. 

[a]  An  administrator  of  a  deceased  partner 
is  entitled  to  recover  from  the  surviving  part- 
ner all  the  profits  of  the  realty,  as  well  as 
that  of  the  personalty,  that  belonged  to  the 
estate,  though  the  partner  may  have  par- 
chased  of  the  heirs  or  the  commnnity  interest 
of  the  Burviving  wife. — Smith  v.  Walker,  88 
Cal.  385,  9B  Am.  Dec.  415. 

Foe  Authorities  Feom  Othee  States: 

Deceased  partner,  carrying  on  partner- 
ship by  representative  of:  86  Am.  Dec. 
600,  note. 

Continuance  of  partnership  for  benefit  of 
heirs  of  deceased  partner:  56  Am.  Dec, 
517,  note;  27  L.  R.  A.  340.  28  L.  B.  A. 
09,  105,  136,  notes.  See,  also,  18  Cyc. 
245  ;  22  Cent.  Dig.,  cols.  542-549,  {  409. 

I  166.   Contracts  of  Exccntor  or  Administra- 
tor— In  OeneraL 

[ab]  Executor  has  no  power  to  create  debt 
against  estate;  be  is  personally  liable  on  all 
contracts  and  must  look  to  estate  for  reim- 
bursement.— Sterrett  t.  Barker,  119  Cal.  495, 
51  Pac.  695. 

[c]  Estate  Is  not  liable  for  breach  of  eon- 
tract  entered  into  by  executor. — Sterrett 
Barker,  119  CaL  494,  51  Pac.  695. 

[A}  Defendant,  as  exeentor,  applied  to  plain- 
tiff to  obtain  a  loan  on  the  estate — represent- 
ing that  all  the  heirs  had  agreed  that  a  loan 
should  be  made,  and  that  he  had  an  order 
of  court  authorizing  it — and  agreed  to  pay 
a  certain  commission  in  case  the  loan  was 
negotiated.  Plaintiflf  introduced  a  party  to 
defendant  who  was  willing  to  make  the  loan, 
and  with  whom  defendant  made  an  agree- 
ment, conditioned  on  the  title  being  all  right. 
Defendant  was  unable  to  procure  the  loan 
because  of  hia  inability  to  procure  a  proper 
order  from  the  court  authorizing  him  to  mort- 
gage the  land.  Held,  that  the  |)taintiff  had 
fully  performed  the  contract  on  his  part,  and, 
since  there  was  no  agreement  that  the  estate 
should  be  bound,  defendant  was  personally 
liable  for  the  commissions. — Maxon  v.  Jones, 
128  Cal.  77,  60  Pac.  516. 

[o]  A  contract  of  the  executor,  under  which 
a  mechanic's  lien  is  claimed  on  estate  prop- 
erty, but  which  is  void  because  unauthorized 
by  the  court,  is  not  validated  by  the  subse- 
quent eonsent  of  the  heirs.— San  Francisco 
rav.  Co.  T.  Fairfield,  184  CaL  220,  66  Pac 
255. 

[f]  An  executor  cannot  make  a  contract 
which  would  give  the  other  party  a  right  to 
file  a  mechanic's  lien  on  the  estate  property 
without  an  order  of  the  court.— San  Fran- 


cisco Pav.  Co.  T.  Fairfield,  134  Cat  220,  66 

Pac.  255. 

Foe  Authoeities  From  Otheb  States  : 

See  18  Cyc.  2i7;  22  Cent.  Dig.,  cols.  550- 
S57,  S  410;  cols.  563-568,  $}  412,  413; 
cols.  572,  573,  «|  417-419. 

§  187.    Bervlcee. 

[a]  An  administratrix  and  an  heir  of  de- 
cedent made  a  contract  with  a  real  estate 
broker,  in  which  they  agreed  to  pay  him 
all'  the  money  in  excess  of  twenty-nine  thou- 
sand five  hundred  dollars  as  his  commis- 
sion for  obtaining  a  purchaser  for  the  real 
estate  of  the  decedent.  The  broker  sold  the 
property  for  thirty-seven  thousand  dollars, 
and  the  money  was  paid  to  the  estate,  and  a 
deed  made  to  the  purchaser.  Held,  in  an  ac- 
tion by  the  broker  against  the  administratrix 
and  the  heir  to  enforce  the  contract,  that, 
though  the  agreement  be  treated  as  an  in- 
dividual contract  of  defendants,  it  is  invalid, 
as  the  money  derived  from  the  sale  became 
assets  of  the  estate  and  subject  to  diflposition 
only  in  accordance  with  law. — ^Danielwits  r. 
Sheppard,  62  Cal.  339. 

[bj  An  executrix  has  no  authority  to  bargain 
with  brokers  to  give  them  all  they  may  re- 
ceive above  a  certain  sum  on  their  sale  of 
realty.  The  court  determinea  their  compen- 
sation.— ^Ballentine's  Estate,  In  re,  Myr.  ^x>b. 
86. 

[c]  Executors,  but  not  the  estate,  are  liable 
on  their  contract  for  services  for  its  benefit. 
Benwick  v.  Garland,  1  Cal.  App.  237,  82  Pac. 
80. 

F(»  Authoeities  Feou  Other  Statu: 

See  18  Cyc.  249;  22  Cent  Dig.,  eoli.  657- 
568,  tS  411,  411%. 

§  158.    Services  of  Attorney. 

[a]  An  administrator  cannot  bind  the  es- 
tate that  he  represents  by  a  contract  with 
an  attorney  to  give  him  an  interest  in  the 
property  of  the  estate  by  way  of  compensa- 

"  tion  for  his  services  in  recovering  it. — Page 
Estate,  In  re,  57  Cal.  238. 

[b]  Contract  of  executor  to  pay  attorney 
amount  fixed  by  court  releases  executor  from 
personal  liability  for  attorney's  fees. — Kaa- 
son'a  Estate,  119  CaL  491,  61  Pae.  706. 

[c]  If  executor  has  contracted  to  pay  at- 
torney an  amount  exceeding  that  allowed  by 
coart,  such  excess  is  personal  debt  of  exec- 
utor.—-Eaason's  Estate,  119  Cal.  491,  61  Pae. 
706. 

[d]  In  the  absence  of  an  agreement  to  limit 

the  liability  of  executors  for  the  services  of 
attorneys  employed  by  them  to  such  sum 
as  may  be  allowed  from  the  estate  by  the 
court  sitting  in  probate,  they  are  personally 
liable  for  the  reasonable  value  of  such  ser- 
vices, and  an  action  may  be  maintained 
against  them  to  recover  such  reasonable  valae. 
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Brigsi  T.  Bk«M,  128  GaL  6ff7,  M  Fa*.  CM, 

8S6. 

[e]  It  waa  mot  a  Tlolation  of  his  tniat  for  tha 
adainiatratoT  to  employ  as  attornor  for  the 
aatate  the  attorneys  representing  plaintiff  In 
an  aetion  between  the  heirs.  Judgment 
(1901)  68  Pac.  175,  affirmed.— Healy's  Es- 
tate, In  re,  1S7  CaL  474,  70  Fae.  459:  Thomaa 
Hosselkiisk  137  CaL  474,  70  Fao.  4SS. 

[f  ]  Where  each  of  two  administratoTs  serer- 
ally  emfdoyed  attorneys,  whose  serriees  were 
aDowed  in  the  separate  account  of  each,  and 
the  powers  of  one  of  them  was  suspended 
after  the  settlement  of  his  aceouDts,  and 
it  was  decreed  that  the  amounts  flowed  to 
his  attorneys  should  not  be  paid  until  the 
money  found  to  be  due  from  him  be  paid 
to  the  other  administrator,  or  paid  into 
eonrt  for  the  benefit  of  the  estate,  tite  other 
adminiatrator  eannot  be  held  liable  in  any 
manner  for  the  services  of  the  suspended 
administrator,  nnless  by  reason  of  such  de- 
eree.— MeKee  v.  Soher,  138  CaL  367,  71  Ptfe, 
438,  649. 

AuTHOunxa  I'lov  Othib  Sraiits: 

Attorneys'  fees,  power  of  adminiatrators 
to  raa^e  estates  of  decedents  liable  f«: 
93  Am.  Dec.  393,  note. 

I  169.  IimitBwiita  by  Szeeaton  or  AdndB- 
latrators — In  GoieraL 

[a]  If  adminietrator  undertakes  to  go  be- 
yond strict  line  of  his  duty  as  the  law  defines 
it,  he  acts  upon  his  own  responsibility,  and, 
while  he  can  receive  no  profit  from  a  sueeess- 
fnl  iflsue  of  his  investment,  he  must  bear  the 
lose  of  a  failure.— Kni^t,  Estate  of,  18  OaL 
200,  73  Am  Dee.  63L 

[b]  It  is  no  part  of  the  duty  of  an  admin- 
istrator to  manage  the  estate  for  the  benefit 
of  the  estate  or  of  the  heirs.  So  far  as 
th^  are  concerned,  it  ia  his  duty  simply  to 
preserve  the  estate  antil  distribution.  He 
cannot  make  investments  for  them,  or  settle 
adverse  claims,  or  sell  because  the  estate 
wonld  profit  by  it. — Brenham  v.  Story;  39 
CaL  17ft 

Ttm  AmHOBiTias  Taou  Otheb  Statu- 

8ee  29  Cent  Big.,  eola.  578-584,  §|  480, 
421. 


§  16a   On  Advice  of  Attorney. 

[a]  Advice  of  attorney  will  not  shield  for 
a  loan  upon  bad  security,  if  no  abstract  of  en- 
cumbered land  was  famished. — Holbert,  Es- 
tate of,  48  CaL  627. 

8  161. '  Uitanat  oo  Fimda  of  BsUte— la  Gau- 
•nL 

[a]  If  heirs  or  creditors  seek  to  charge  ad- 
aunistrator  with  interest,  they  must  show  af- 
firmatively that  he  kept  the  funds  an  nnrea- 
■oaAUe  length  of  time,  or  osed  the  aame  iii 
OsL  Digsst,  YA  8—141 


Ua  private  business,  or  derived  profit  thara- 
from.— WaUs  v.  Walker,  87  Gal.  424. 

[b]  An  administrator,  who  withdraws  mon^ 
bdongiag  to  the  estate  from  a  solvent  Imnk, 
where  it  had  boon  drawing  and  wonld  have 
continued  to  draw  interest,  when  he  had  saBL- 
eient  money  to  pay  the  debta  of  the  estate 
and  expenses  of  the  adnunistration  without 
drawing  it,  does  not  thereby  become  charge- 
able with  interest  on  the  sum  thus  withdrawn, 
provided  he  does  not  mingle  it  with  his  own, 
or  nse  it  for  his  own  profit,  or  deposit  it  in  a 
bank  in  hia  own  name,  or  ne^^t  to  settle 
his  own  aeeonnt  fbr  a  long  time. — McQueen 's 
EsUte,  In  re,  44  Cal.  684. 

[c]  Executor  cannot  be  charged  with  more 
than  legal  interest  for  loss  on  account  of  bad 
security,  and  that  only  in  ease  he  could  rea- 
sonably have  loaned  at  sneh  rate. — Holbert, 
Estate  of,  48  CaL  627. 

[d]  Where  an  executor  loses  the  principal 
loaned  by  him  on  real  estate  securities,  if  the 
loan  was  made  in  good  faith,  he  cannot  be 
Oharged  with  the  stipulated  rate  of  intereet 
on  the  sum  lost—Holbert^  Estate,  In  re,  48 
Cal.  627. 

[e]  An  administrator  is  not  chargeable  with 
interest  agreed  to  be  paid  on  a  loan  im- 
properly made  by  him,  unless  he  has  collected 
or  could  collect  such  interest. — Moore,  In  re, 
72  Cal.  335, 13  Pac.  880. 

[f]  In  an  aetion  by  a  legatee  against  an 
executor  for  failure  to  take  possession  of 
seventy-two  acres  of  land  claimed  to  have 
been  left  by  her  testator,  the  facts  that  de- 
cedent had  no  title  to  thirty  of  the  seventy- 
two  acres  claimed,  that  soon  after  his  death 
the  remaining  forty-two  acres  were  seized 
and  held  by  adverse  possession,  and  that  de- 
fendant had  no  funds  in  his  hands  belonging 
to  the  estate  with  which  to  proseonte  a  claim 
for  recovery,  do  not  justify  the  recovery 
of  punitive  damages  from  defendant  in  the 
form  of  compound  intereet  on  the  value  of 
the  land  at  the  time  of  its  loss.— Wheeler  v. 
Bolton,  92  Cal.  ISO,  28  Pac  658. 

[fff]  Bale  allowing  interest  to  be  charged 
against  execntor  is  limited  to  eases  in  wUch 
it  is  either  shown  or  presumed  that  the  ex- 
ecutor has  himself  profited  by  his  acta,  or  has 
been  guilty  of  willful  malfeasance;  and 
whether  he  can  be  charged  with  even  simple 
interest  in  case  of  loss  by  negligence  must  be 
determined  by  the  trial  court  from  the  cir- 
eamstances  of  the  case. — Wheeler  v.  Bolton, 
92  Cal.  159,  28  Pac.  658. 

[g]  Where  the  executors  of  an  estate  of  a 
decedent,  without  any  order  of  court  there- 
for, paid  a  sum  of  money  as  a  family  allow- 
anea  to  the  widow,  who  was  also  one  of  the 
axecntors,  they  are  chargeable  with  legal 
interest,  computed  with  annual  rests  upon 
so  mnch  of  the  sum  so  paid  as  was  not  subse- 
quently approved  by  order  of  court. — Miller 
V.  Lux,  100  Cal.  609,  85  Pae.  846,  630. 

[h]  An  executor  having  anthoxi^  from,  the 
court  to  pay  a  prefarrad  claim  bearing  in- 
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tereat,  the  payment  of  which  is  warranted  by 
the  condition  of  the  estate,  will  be  liable 
to  the  estate  for  interest  accruing  thereafter, 
if  the  refusal  to  pay  it  is  not  based  apon 
sound  reasons. — Estate  of  Hope,  106  Cal.  153, 
89  Pac.  523. 

[hi]  Errors  in  the  account  in  the  omission 
of  items  in  respect  of  which  there  is  no  evi- 
dence  of  embezzlemeot  or  converaion,  doea 
not  justify  a  charge  Of  compound  intereat 
thereon;  nor  can  the  administrator  be 
charged  with  simple  interest  on  any  omitted 
sum  of  money  prior  to  the  date  at  which  it 
was  received. — Eatate  of  Sarment,  183  Cal. 
331,  55  Pac.  1015. 

[i]  An  administrator  cannot  be  charged  with 
interest  on  money  in  his  hands,  unless  it  is 
shown  or  presumed  that  be  has  profited  there- 
by, or  has  been  guilty  of  such  willful  mis- 
feasance as  to  justify  the  court  in  requiring 
compensation  therefor, — Estate  of  Marre,  127 
CaL  128,  59  Pae.  885. 

[j]  Where,  before  final  settlement  of  his  ac- 
counts, an  executor  appropriated  money  of 
the  estate  as  commissions,  it  was  proper  to 
charge  him  interest  on  the  amount  from  the 
time  of  its  appropriation  to  his  final  set- 
tlement, since  prior  to  such  settlement  he  had 
no  right  to  commissions. — Carter 's  Estate, 
In  re,  132  Cal.  113,  64  Pac.  123,  judgment 
modified,  64  Pac  484. 

[fc]  An  encntor  held  not  chargeable  with 
componnd  interest. — Casner's  Estate,  In  re, 
1  Cal.  App.  140,  81  Pac  901. 

[1]  Executors,  having  improperly  withdrawn 
mouey  from  the  estate  to  pay  a  bookkeeper, 
held  liable  for  interest  thereon  at  the  legal 
rate  until  it  was  repaid  to  the  estate.— Scott  *6 
Estate,  In  re  (Cal.  App.),  83  Pac  85. 

Ycm  AuTHraums  Fboh  Otheb  Statks: 

29  li.  B.  A.  622,  note.  See,  also,  18  Cyc. 
255-863}  22  Cent.  Dig.,  cols.  580-621, 
II  428-432. 

I  162.   y<ngHiig  and  Using  Fnndi  for 

IndlTidnal  Benefit. 

[a]  Administrator  or  executor  is  chargeable 
with  intereat  for  funda  used  in  his  busineaa 
or  mingled  with  his  own.— Walls  t.  Walker, 
87  Cal.  424. 

[ab]  Where  an  administrator  did  not  keep 
the  Ainda  of  the  eatate  separate  from  hia  own 
money,  but  used  them  for  his  own  purpose, 
held,  that  he  was  properly  chargeable  with 
interest.— Estate  of  Gasq,  42  Cal.  288. 

[ac]  If  an  executor  mingles  the  funds  of  the 
estate  with  his  own,  or  with  the  funds  of  a 
firm  with  which  he  is  connected,  the  pre- 
sumption is  that  such  funds  were  used  in  his 
own  boaineas,  or  that  of  the  firm,  and  the 
law  makes  him  responaible  for  presumed 
profits  upon  the  funds  thus  mingled,  and  he 
will  be  charged  with  legal  interest,  with  an- 
nual rests,  although  there  was  no  evidence  of 
aetaal  frand.— Estate  of  Btett,  52  CaL  403. 


[b]  If  executor  mingle  money  of  estate 
with  his  own,  and  employ  the  joint  fund  for 
a  series  of  years  in  conducting  the  bnsinesa  of 
farming,  he  shall  be  charged  on  the  settle- 
ment of  his  account  with  legal  interest,  to  be 
computed  with  annual  reste;  and  the  same 
rule  wiU  prevail  even  though  it  appear  that 
he  was  at  all  times  able  to  respond  for  toe 
trust  fund  whenever  payment  of  it  should  be 
properly  demanded.— Sistate  of  Clark,  63  Cal. 
355. 

[e]  An  administrator  who  uses  the  funds 
of  his  decedent's  estate  for  hia  own  profit  is 
liable  for  interest  at  the  legal  rate,  with 
annual  reste. — Merrifleld  v.  Longmire,  66 
CaL  180,  4  Pac.  1176. 

[d]  An  executor  who  mingles  the  funds  of 
the  estate  with  his  own  is  chargeable  with 
interest. — Stott's  Estate,  In  re,  Myr.  Prob. 
168}  (1887),  Herteman,  In  re,  73  CaL  645,  15 
Pac.  121. 

[e]  An  executor  or  trustee  cannot  be 
charged  with  compound  interest,  except  in 
eases  where  he  has  been  guilty  of  some  posi- 
tive misconduct  or  willful  violation  of  duty; 
and  though  he  is  preaumably  chargeable  with 
compound  intereat  where  be  has.  mingled  the 
fnnds  of  the  estate  with  hia  own,  yet,  if  he 
can  show  that  he  has  acted  in  good  faith,  and 
has  made  no  greater  profit  by  their  use,  be  will 
be  charged  only  simple  interest.  In  cases  of 
mere  negligence  compound  interest  cannot 
properly  be  added  to  the  loss  or  damage  re- 
sulting therefrom.— Wheeler  t.  Bolton,  92  CaL 
169,  88  Pac  558. 

[f]  Where  executor  uses  funds  of  estate 
in  his  own  busineas,  or  for  any  purpoae  of  hia 
own,  he  is  chargeable  with  le^al  interest, 
computed  with  annual  rests. — Miller  ▼.  Lux, 
100  Cal.  609,  35  Pac.  345,  639. 

[g]  Mere  evidence  that  an  adminiatrator 
mingled  the  funds  of  the  estate  with  hia  own 
funda  would  not  justify  charging  him  with 
interest  thereon;  and  evidence  that  he  de- 
posited moneys  of  the  estate  in  a  bank,  man- 
aged by  his  brother,  who  was  a  surety  on 
his  bond,  does  not  justify  a  finding  that  he 
embezzled  the  estate,  or  warrant  charging 
him  with  compound  interest,  in  the  absence 
of  proof  that  the  bank  made  any  other  use 
of  the  fnnds  deposited  than  that  made  by 
banks  of  deposit  in  general. — ^Estate  of  Sar- 
ment, 123  CaL  331,  55  Pac  1015. 

[h]  An  executor  h^d  chargeable  with  in- 
terest on  funds  of  the  estate  used  for  his  pri- 
vate purposes. — Pease's  Estate,  In  re  (CaL 
Sup.),  85  Pac  149. 

[i]  Although  an  administrator  has  de^sitad 

the  funds  of  the  eatate  in  a  bank  to  his  own 
credit  and  has  not  kept  an  absolutely 
methodical  account  thereof,  he  ia  not  charge- 
able with  intereat  unleas  it  is  shown  that  he 
has  used  the  funda  for  his  own  benefit, — 
Beideman's  Estate,  In  re,  Myr.  Prob.  66. 

g  163.   JMmt  in  Settleounit  of  Eitato^ 

[a]  Executor  guilty  of  delay  in  accounting 
may  be  charged  with  legal  interest  upon  bal- 
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UM8  and  annual  rests. — Sanderson,  In  re, 
74  CaL  215,  19  Fae.  753. 

[b]  Exeentor  alionid  be  eliarged  witli  legal 
interest  on  money  in  ttieir  hands  when  thej 
nnreasonably  delay  in  settlement  of  estate.— 
Hilliard'a  Estate,  83  CaL  427,  428,  £3  Pae. 
393. 

[e]  Where  an  administrator  with  fonds  to 
distribute  delayed  for  two  months,  during  va- 
cation and  illness  of  the  probate  .iudge,  to  file 
his  account,  he  was  not  chargeable  with  in- 
terest for  the  two  months.— ^eligman's  Es- 
tate, In  re,  Uyr.  Prob.  8. 

{  164.    Power  to  Irf>an  or  Borrow  Hon^. 

[a]  The  administrator  has  no  authority,  nor 
has  the  probate  court  any  power,  to  authorize 
him  to  advance  money  or  use  funds  belonging 
to  the  estate  for  the  purpose  of  carrying  on 
business  with  the  surriving  partner  of  the 
intestate. — Tompkins  t.  Weeks,  26  Cal.  50. 

[bj  Bepresentative  cannot  borrow  money  on 
credit  of  estate.— Sterrett  v.  Barker,  119  CaL  ■ 
495,  51  Pae.  695. 

[e]  An  administrator  is  liable  for  funds  of 
the  estate  loaned  for  any  other  purpose  than 
for  their  security.— Lacoste 's  Estate,  In  re, 
Hyr.  Prob.  67. 

S  165.  Oifts. 

[a]  An  executor  has  no  right  to  give  away 
sny  assets  of  the  estate,  though  he  may  con- 
sider them  worthless,  nor  has  his  attorney 
tlie  right  to  receive  them. — ^Badovleh's  Es- 
Ute.  In  re,  74  CaL  536,  6  Am.  St.  Sep.  466, 
16  Pae.  321. 

Fob  AuTH(mrriBS  Fboh  Othbb  States: 

See  18  Cye.  265  :  22  Cent  Dig.,  coL  625, 
8  434. 

8  166.  Bxpendltiim— Ai  QtaunL 

[a]  An  adminiBtiator  should  pay  the  ex- 
penses necessary  to  preserve  the  estate  as  it 
was  left,  bat  expenses  in  improving  the  estate 
or  bettering  the  title  to  part  of  it  are  at  his 
own  risk.— Knight's  Estate,  In  re,  12  Cal.  200, 
78  Am.  Dee.  531. 

[bl  An  administrator  shonid  not  be  allowed 
in  his  account  for  expenditures  made  in  build- 
ing an  addition  to  a  hotel  belonging  to  the 
estate,  or  in  purchasing  adjoining  property; 
it  being  his  duty  to  adminiater  and  turn  over 
the  estate  as  soon  as  possible,  and  not  to  ex- 
peet  to  carry  on  business  on  its  account  for 
the  benefit  of  the  heirs. — Moore's  Estate,  In 
re,  72  Cal.  33S,  13  Pae.  880. 

[e^  An  executrix  need  not  show,  as  a  con- 
dition precedent  to  the  allowance  of  a  claim 
(or  the  expense  of  repairs  on  the  estate, 
that  the  repairs  were  ordered  by  the  probate 
court,  where  the  expense  was  reasonable,  and 
for  the  benefit  of  the  estate.— Clot'  Estate, 
U  re,  110  CaL  404,  48  Pae.  971. 


[d]  An  executrix  of  an  estate,  part  of  the 
buildings  on  which  bad  been  used  for  years 
as  stables,  on  complaint  as  to  their  unsafe 
condition,  consulted  arebiteets  in  regard  to 
repairing  the  same,  but  was  informed  that, 
since  the  buildings  were  within  the  fire  tim- 
its  of  a  city,  an  ordinance  required  fireproof 
roofs  and  walls.  It  appeared  that  the  prem- 
ises were  practically  untenantable,  because  of 
the  condition  ot  the  stables.  Held,  that  the 
erection  of  new  buildings  at  a  reasonable  cost 
on  the  site  of  the  old  for  the  same  purposes, 
and  in  compliance  with  the  ordinance,  were 
"repairs,"  within  Code  of  Civil  Procedure, 
section  1452,  requiring  executors  to  "keep 
In  good,  tenantable  repair  all  bouses,  build- 
ings and  fixtures"  on  the  estate,  so  that  the 
executrix  was  entitled  to  credit  for  the  ex- 
pense thereof  on  her  accounting. — Clos'  Es- 
tate, In  re,  110  CaL  494,  48  Pae.  071. 

[e]  The  failure  of  an  executor  to  obtain  the 
consent  of  the  court  to  the  expenditure  of 
the  money  of  the  estate  to  a  particular  pur- 
pose does  not  render  such  expenditure  im- 

f roper.— Estate  of  Smith,  118  CaL  462,  SO 
ae.  701. 

[f]  The  question  whether  an  administrator 
is  entitled  to  employ  a  bookkeeper  depends 
on  the  circumstances  of  the  estate,  and  should 
be  left  to  the  discretion  of  the  court. — More's 
Estate,  In  re,  121  CaL  609,  64  Pac  97. 

[g]  An  administrator 'a  expenses  prelimi- 
nary to  applying  for  letters  are  not  charge- 
able to  the  estate. — Byrne's  Estate,  In  re, 
122  CaL  260,  54  Pae.  9S7. 

[h]  Expenditures  by  a  special  administra- 
trix in  employing  real  estate  and  other  agents 
to-seenre  purchasers  for  property  of  a  debtor 
of  the  estate,  not  being  authorized  by  law, 
cannot  be  allowed,  though  made  in  good  faith, 
and  resulting  in  benefit  to  the  estate. — ^Bell's 
Estate,  In  re,  145  CaL  646,  79  Pac  358. 

[i]  A  special  administratrix,  whose  duty 
was  to  preserve  the  estate,  is  not  entitled  to 
allowance  for  expenditures  in  having  an  ex- 
amination of  a  mine,  in  which  the  estate  held 
stock,  for  the  purpose  of  ascertaining  its 
value.— Bell 'a  Estate,  In  re,  145  Cal.  646,  79 
Pac  358. 

[j]  A  special  administratrix  is  not  within 

Civil  Code,  section  2273,  providing  for  repay- 
ment to  a  trustee  of  unlawful  expenditures 
benefiting  the  estate;  section  2250,  limiting 
the  provisions  of  the  chapter  to  which  both 
sections  belong  to  express  trusts,  not  includ- 
ing those  of  executors,  administrators  and 
guardians. — Bell 's  Estate,  In  re,  145  CaL  646, 
70  Pac  358. 

[k]  A  special  administratrix  is  not  entitled 
to  allowance  for  an  expenditure  for  a  detec- 
tive to  watch  the  executors,  who  had  been  re- 
moved at  her  suit,  because  they  had  not 
turned  over  all  the  papers,  and  she  believed 
them  dishonest,  they  having  never  refused 
to  produce  any  paper  when  asked. — ^Bell's 
Estate,  In  re^  145  CaL  646,  79  Pae.  358. 

£1]  An  item  in  an  executor's  account  for 
mn  nnneeessary  expensa  held  properly  re- 
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jeeted.--PeaM'B  Eitat«,  In  re  (Cal.  Snp.),8S 
Pae.  140. 

[m]  An  executor  held  not  entitled  to  credit 
for  cost  of  printing  in  the  wrong  county  a 
notice  of  8iJ«.— Pease 's  Estate,  La  re  (Cal. 
Sttp.),  86  Pac.  149. 

FCtt  AlTTHOBinBB  PBOU  OTHU  STATIS: 

See  18  Cjc.  266;  22  Cent.  Dig.,  eolf.  626- 
666,  IS  485-447. 

§  167.   Funeral  Expaum^  TomlwtaMi 

and  Borial  Places. 

[ab]  Erection  vt  monnment  at  grave  of  de* 

ceased  is  part  of  funeral  expenses,  payable 
out  of  his  estate,  and  superior  court  has  juris- 
diction to  allow  it.— Van  Emon  r.  Superior 
Court,  76  Cal.  689,  9  Am.  St  Bep.  2S8,  18 
Pac.  877. 

[cl  Where  a  will  directed  that  the  testa- 
tor's funeral  expenses  should  not  exceed  one 
hundred  dollars,  and  the  will  was  not  re- 
ceived by  the  executor  until  after  the  fu- 
neral, it  was  error  for  the  court  not  to  allow 
raasooable  and  proper  charges  in  excess  of 
one  hundred  dollars. — Gallana's  Eatate,  In  re, 
92  Cal.  293,  28  Pac.  287. 

[d]  It  is  the  duty  of  an  executor  to  give 
a  decedent  decent  burial,  and  he  cannot  be 
absolutely  Umited  in  the  performance  of  such 
duty  by  the  provisions  of  a  will. — ^Estate  of 
Oalland,  92  Cal.  293,  28  Pac  287. 

[e]  A  husband  is  liable  for  the  funeral  ex- 
penses of  his  wife,  and  therefore  her  admin- 
istrator should  not  be  allowed  for  expendi- 
tures therefor. — Weringer'a  Estate,  In  re,  100 
CaL  34S,  34  Pac.  825. 

[f]  An  executor  held  obliged  to  erect  a 
monnment  on  the  spot  where  testatrix  had 
been  buried,  though  her  remains  had  been  re- 
moved.— ^Eoppikus'  Estate,  In  re,  1  Cat.  App. 
84,  81  Pae.  732. 

§  168.   Sorfioaa. 

[a]  An  administrator  may  be  allowed  for 
the  services  of  a  bookkeeper,  unless  the  ser- 
vices are  such  as  the  aldministrator  ought 
himself  to  have  performed,  and  for  which  his 
commissions  are  intended  to  compensate  him. 
Moora,  In  re,  72  OaL  885,  IS  Pae.  880. 

J  ie9.         TaZM  and  Aawmmwitite. 

[a]  Where  an  administratrix  held  a  claim 
secured  by  mortgage  against  the  estate,  and 
failed  to  list  her  mortgage  interest,  which 
exceeded  the  value  of  the  property  mortgaged, 
for  taxation,  but  permitted  the  land  to  be 
taxed  as  though  no  mortgage  existed  thereon, 
she  was  not  entitled  to  a  credit  for  taxes  paid 
by  her  as  administratrix  on  the  real  estate 
deaeribed  in  the  mortgage. — ^McDoagald'a  Ea- 
tate, In  re,  146  CaL  196,  79  Pae.  875. 

[b]  Testator  speeiflcally  devised  certain  par- 
esis of  land.  During  administration  the  ex- 
•evtn  paid  taxes  and  street  aniimsnts  « 


them.  Held,  that  he  was  entitled  to  re- 
imbursement from  the  devisees;  and,  in  the 
event  of  their  failure  to  reimburse  him,  he 
was  entitled  to  an  order  for  the  sale  of  the 

Sroperty  devised.— Mogan 'a  Estate,  In  re, 
[yr.  Prob.  80. 

Fob  Attthobitixs  From  Othib  Srans: 

See  18  Cyc.  283;  22  Cant  Dig-  cols.  646- 

651,  g  439. 

§  170.   TiavaUng  IBq^snies. 

[a]  Administrator  is  entitled  to  eiqwnses 
incurred  while  traveling  on  business  of  estate. 
Bose's  EsUte,  In  re,  80  Cal.  166,  22  Pac  86. 

[bj  Traveling  expenses  connected  with  ad- 
ministration of  foreign  auets  should  be  al- 
lowed out  of  those  assets. — Ortiz,  Estate  of, 
86  CaL. 316,  21  Am.  St.  Bep.  44,  24  Pac. 
1034. 

[c]  An  administrator  is  entitled  to  travel- 
ing ezpensea  necessarily  incurred  in  legiti- 
mate efforts  to  preserve  the  estate,  and  prop- 
erly incurred  in  distributing  its  assets.— 
Byrne's  Estate,  In  re,  122  Cal  260,  S4  Pac 
957.  . 

[d]  An  administratrix  is  not  entitled  to 
charge  against  the  estate  of  the  decedent  her 
expenses  incurred  in  traveling  when  taking 
steps  to  apply  for  letters  of  administration,  ' 
or  in  attending  the  hearing  of  a  contest  over  ' 
letters  of  administration. — ^Estate  of  Byrne, 
122  Cal.  260,  64  Pae.  957. 

{  171.  Oomiitf  Pass  and  Costs— &i  OssMnL 

[a]  Executors  and  administrators  are  indi- 
vidually responsible  for  costs  recovered 
against  them  in  every  ease;  but  they  are,  by 
the  statute,  to  be  allowed  them  in  their  ac- 
counts, except  when  it  appears  that  the  ac- 
tion has  been  prosecuted  or  resisted  without 
just  cause. — Hicox  v.  Qraham,  6  Cal.  167. 

[b]  An  administrator,  after  appointment, 
has  the  right  to  employ  counsel  to  aid  him  in 
the  management  of  adversary  suits  in  which 
the  estate  may  be  involved  while  under  his 
care;  and  the  fees  therefor  should  be  al- 
lowed out  of  the  estate. — Estate  of  Simmons, 
In  re,  43  CaL  54S. 

[c]  Compensation  of  administrator's  attor- 
ney must  be  fixed  by  the  court, — Page's  Es- 
tate, 57  Cal.  241. 

[d]  Costs  or  counsel  fees  in  probate  pro- 
ceeding cannot  be  allowed  to  counsel;  if  al- 
lowed at  all,  they  must  be  awarded  directly 
to  the  parties  themselves.— Henry  v.  Superior 
Court,  93  CaL  669,  29  Pae.  230. 

[e]  The  probate  court,  on  a  hearing  in  the 
matter  of  an  estate  and  guardianship,  has 
no  jurisdiction  to  peremptorily  order  an  at- 
torney to  refund  money  received  from  the 
sxeentrix  and  guardian  in  pigment  of  attor- 
ns's  fees  in  excess  of  what  the  court  eon* 
aiders  reasonable  for  the  services  performed, 
since  the  attorney  had  a  right  to  be  heard 
with  referenee  thereto.— Tomaky  v.  Superior 
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Conrt  of  City  and  ConntT  of  San  Francisco, 
131  Cal.  620,  08  Pac  1020. 

[f]  Where  the  attorney  of  a  nteeial  admin- 
iatratrix  in  a  rait  defended,  by  her  is  by  the 
eonrt  allowed  fees  as  such  attorney,  she  is 
not  entitled  to  allowance  for  a  payment  she 
made  to  the  attorney's  clerk  for  engrossing 
the  bill  of  exceptions,  each  work  being  part 
of  the  strict  legal  dnty  of  the  attorney. — 
Bell 's  EsUte,  In  re,  145  Cal.  640,  79  Pae.  358. 

[g]  Code  of  Ciril  Procednre,  section  1356, 
held  not  to  deprive  one  of  three  ezecntors, 
honestly  differing  from  the  others,  from  ob- 
taining separate  counsel  and  being  entitled 
to  a  separate  allowance  for  fees. — Scott's  Es- 
tate, In  re  (Cal.  App.),  83  Pae.  85. 

[h]  AH  executor  held  properly  disallowed 
credit  for  expenditures  in  a  suit  begun  by 
bim  and  abandoned  withont  reason. — ^Pease's 
Estate,  In  re  (CaL  Sap.),  85  Pae.  149. 

Fob  AuTHOEinxs  Taou  Othkb  States  : 

See  18  Cyc  273-283;  22  Cent  Dig.,  eola. 
657-6S3,  ii  448-462. 

S  172.  - —  Nafeore  and  Oharaetar  of  8er- 
Tlcea  or  Proceedings — ^In  OeuaraL 

[a]  Where  an  administrator  in  good  faith 
forecloses  a  mortgage  given  to  his  intestate, 
he  ia  entitled  to  be  allowed  the  costs  paid  out 
by  bim. — Miner 's  Estate,  In  re,  46  Cal.  564. 

[b]  It  is  not  error  for  the  court  to  allow  an 
administrator  in  Ms  accounting  traveling  ex- 
penses of  an  attorney,  where  they  were  rea- 
sonable, and  the  semees  of  the  attorney  were 
oeeessary. — Moore's  Estate,  In  re,  72  CaL  335, 
13  Pae.  880. 

[e]  It  is  error  to  allow  an  administrator 
fifty  dollars  to  pay  a  doctor  for  attendance 
one  day,  as  a  witness,  on  a  motion  for  a  re- 
ceiver in  an  action  instituted  by  such  admin- 
istrator, the  amoant  fixed  by  the  statute  be- 
ing two  dollars  per  day. — ^Levinson's  Estate, 
In  re,  108  Cal.  450,  41  Pae.  483,  42  Pae.  479. 

[d]  That  an  adminiptratrix  lives  some  dis- 
tance from  the  coanty  in  which  the  estate  ia 
probated  will  not  justify  her  burdening  it 
with  the  fees  of  two  attorneys. — Byrne's  Es- 
tate, In  re,  122  Cal.  260,  54  Pac.  957. 

[e]  Where  an  executor's  appeal  from  an  or- 
der directing  a  partial  distribution  of  the 
estate  was  frivolous,  be  was  personally 
chargeable  with  one  hundred  dollars  damages 

jfor  the  delay  occasioned  thereby. — Strauss' 
Estate,  In  re,  144  CaL  55S,  77  Pae.  1122. 

I  173.    Procuring  Appointment  m  Ad- 

ministrator. 

[a]  An  estate  is  not  chargeable  trith  the 
fees  of  an  attorney  employed  for  the  sole 
porpoae  of  procnring  letters  of  administra- 
tion.— Estate  of  Simmons,  In  re,  43  CaL  543. 

[b]  One  appointed  administrator,  and  un- 
saeeeufnlly  contesting  an  appeal  from  tiie 


order  appointing  him,  will  not  be  allowed  at- 
torney's feea  and  costs. — Barton's  Estate,  In 
re,  55  CaL  87. 

[e]  Upon  a  contest  for  the  administration, 
the  estate  certainly  should  not  bear  the  ex- 
pense of  the  losing  party;  and  the  question 
stated,  but  not  decided,  whether  it  should 
bear  the  expense  of  the  winning  party.— Es- 
tate of  Barton,  55  CaL  87. 

§  174.   SOTTices  that  Shonld  bave  been 

Performed  by  Executor  or  Administra- 
tor. 

[a]  Administrator  should  not  be  allowed  at- 
torney's fees  for  services  which  he  should 
perform  himself.— Moore,  In  re,  72  CaL  342, 
13  Pac  880. 

[b]  Where  an  ezeentor  who  is  paid  a  com* 
mission  for  certain  services  employs  an  at- 
torney to  do  the  work  instead  of  doing  it 
himself,  the  attorney  should  be  paid  by  the 
executor,  and  not  out  of  the  estate,  since 
otherwise  the  estate  wonld  be  made  to  pay 
twice  for  the  same  services, — Brignole  T. 
Brignole,  133  Cal.  162,  65  Pac.  294. 

§  175.    Proceedings  by  Administrator 

Contesting  Order  Bemoving. 

[a]  Expenses  of  an  administratrix  in  con- 
testing an  order  for  her  removal,  and  in  en- 
deavoring to  recover  the  appointment  after 
the  order  was  made,  oannot  be  charged  to  the 
estate.— Byrne's  Estate,  In  re,  122  Cal.  260, 
54  Pac.  957. 

§  176.    IMending  Decree  of  Dlitrlba- 

tlon. 

[a]  Expenses  incurred  by  distributees,  who 
are  also  executors,  in  defending  a  decree  of 
distribution,  cannot  be  made  a  charge  against 
the  estate.— Firebangh  v.  Burbank,  121  Cal. 
186,  S3  Pac  560. 

§  177.    Proceedings  by  Administrator 

Contesting  Will. 

[a]  It  is  no  part  of  the  daty  of  an  admin- 
istrator to  contest  the  probate  of  a  will,  and 
the  fees  paid  an  attorney  at  law  for  services 
in  such  contest  are  not  a  proper  charge 
against  the  estate.— Estate  of  Parsons,  65  Cal. 
240. 


178.   Amount  of  Fees. 

[a]  Where  a  claim  sued  apon  is  for  the  sum 
of  fifty-seven  thousand  dollars,  an  allowance 
to  the  attorney  of  one  thousand  dollars  for 
services  in  the  supreme  court  is  reasonable. — 
Painter  v.  Painter,  78  CaL  625,  21  Pac.  433. 

[b]  On  suit  by  an  administrator  against 
the  executor  of  a  former  administrator  for 
an  accounting,  an  allowance  of  eighty  thou- 
sand dollars  as  a  credit  on  the  account  for 
money  paid  to  an  attorney  for  his  services 
in  the  administration  will  not  be  revised, 
where  it  appears  that  all  the  attorneys  sum- 
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moned  as  expert  witnessM  placed  their  -value 
above  that  sum,  and  the  only  heir,  by  her 
counsel,  in  open  eoart,  coDsented  to  the  al- 
lowance of  a  snm  not  greater  than  that 
amount. — TteoM  Pennie,  110  CaL  467,  42 
Pac  978. 

[c]  The  alloininee  of  one  hundred  dollars 
as  a  fee  to  the  attorneys  of  the  ezeeutors  for 
legal  services  rendered  about  the  matters  of 
the  estate,  after  the  allowance  and  approval 
of  the  second  annual  account  of  an  estate 
of  the  total  value  of  over  forty-eight  thou- 
sand dollars,  is  not  unreasonable. — Estate 
of  Marshall,  118  OaL  379,  50  Pac.  540. 

§  179.   Legal  Proceedings  Made  Neces- 
sary by  the  Neglect  or  Wronifful  Con- 
duct of  the  Execator  or  Administrator. 

[a]  Where  the  executor  is  directed  to  keep 
the  money  of  the  estate  invested  in  first-class 
real  estate  securities,  and  he  loans  on  real 
estate  security  which  is  not  good,  he  can- 
not charge  the  estate  with  attorney's  fees 
and  costs  incurred.— Holbert 'a  Estate,  In  re, 
48  Oal.  627. 

[b]  Administrator  should  not  be  allowed  at- 
tomey's  fees  for  services  rendered  necessary 
by  his  neglect^Moore,  In  re,  72  Cal.  342,  13 
Pac  880. 

[c]  Where  the  executor  is  negligent  in  his 
duties,  and  some  of  the  heira  employ  an  at- 
torney to  prosecute  the  matter  and  hasten  ad- 
ministration, the  estate  is  not  bound  for  at- 
torney's fees, — Stuttmeister's  Estate,  In  re,' 
75  Cal.  346,  17  Pac  223. 

§  180.   Proceedings  for  Benefit  of  Far- 

ticnlar  Heirs,  Legatees  or  Devisees. 

[a]  Executors  have  no  authority  to  litigate 
adverse  claims  of  heirs,  legatees,  or  devisees, 
and  payments  to  counsel  so  employed  will  not 
be  allowed  on  settlement  of  the  executorial 
accounts.— Jesaup's  Estate,  In  re,  80  CaL  625, 
22  Pac.  260. 

§  181.   Individual  Interest  of  Execator 

or  Administrator  in  Proceeding. 

[a]  An  executor  who  is  also  legatee  cannot 
charge  the  estate  with  the  expense  of  eon- 
testing  against  other  legatees  the  amount 
claimed  by  himself  as  legatee,  on  final  settle- 
ment.—Marrey's  Estate,  In  re,  65  CaL  287,  3 
Pac.  8!)g. 

[b]  Executors,  who  were  residua^  devisees, 
took  an  appeal,  they  being  individually  the 
only  parties  interested  in  the  appeal.  Held, 
that  an  attorney's  fee  for  conducting  such 
appeal  was  not  a  proper  charge  against  the 
estate. — Cbinmark's  Estate,  In  re,  Myr.  Prob. 
128. 

[e]  Where  an  executor  employs  an  attorney 
to  protect  his  interests  against  the  interest! 
of  the  estate,  he  cannot  charge  the  estate 
with  the  fees  of  such  attorney. — Stott'i  Es- 
tate, In  re,  Ujr.  Prob.  168. 


§  182.  OonfesBiai  of  Judgment — In  Ckn- 
eraL 

[a]  Unless  the  testator  has  made  an  express 
contract  in  writipg  to  pay  a  higher  rate  of 
interest  than  ten  per  cent  per  annum,  the  ex- 
ecutors have  no  authority  to  consent  to  the 
entry  of  a  judgment  for  a  sum  bearing  a 
greater  rate  of  interest  than  that,  and,  if  they 
do  so,  may  properly  be  charged  with  the  ex-' 
eess  of  interest  in  their  final  account. — Isaaea' 
Estate,  In  re,  80  Cal.  105. 

Fob  Authoeities  Feom  Othke  States: 

See  18  Cyc.  211;  22  Cent.  Dig.,  cols.  685- 
688,  S  464. 

g  IBS.  iBdlvldiial  Iiitenrt  In  Transaetloa. 

[a]  Where  an  executrix  sold  property  of  the 
estate  and  also  property  of  her  own,  taking 
the  purchaser 'a  notes  and  afterward  credit- 
ing a  partial  payment  on  her  own  note,  on 
the  purchaser  becoming  insolvent  and  return- 
ing the  property  the  executrix  was  not  enti- 
tled to  transfer  all  the  property  to  the  es- 
tate, crediting  her  note  with  what  she  deemed 
the  value  of  her  property,  and  to  charge  the 
estate  with  the  balance  due  her,  though  the 
purchaser  was  the  lessee  of  the  realty  of  the 
estate,  and  used  the  property  thereon,  and 
after  its  return  it  was  sold,  and  the  estate 
received  the  proceeds. — Adams'  Estate,  In  re, 
131  Cal.  415,  63  Pac  838. 

[b]  An  administrator  without  funds  bdong- 
ing  to  the  estate  held  not  bound  to  advance 
money  to  the  estate,  or  buy  claims  against  it 
and  discharge  them.— -Smith       Goethe,  147 

Cal.  725,  82  Pac  384. 

[c]  A  mortgage  to  secure  the  joint  debt  of 
an  administrator  and  his  intestate  having 
been  purchased  with  money  raised  by  the  ad- 
ministrator, he  was  entitled  to  use  such  mort- 
gage for  the  purpose  of  protecting  his  claim 
thereunder  for  contribution  as  against  the 
estate.— Smith  v.  Goethe,  147  Cal.  725,  82  Pac 
384. 

Fob  AiTTHOBims  Fbou  Other  States: 

See  18  Cyc.  287-289;  22  Cent.  Dig.,  COlS. 
692-703,  §S  467,  468. 

I  184.   As  Affecting  Bights  and  Liabil- 
ities of  Penons  Dealing  with  Bepreunta- 

tlve. 

[a]  One  to  whom  an  ezecntiix  conveys  prop-  ^ 
erty  of  the  estate,  in  payment  of  her  indi- 
vidual debt,  before  distribution,  and  with- 
out authority  of  the  probate  court,  is,  on  re- 
fusal to  return,  liable  to  the  estate  for  con- 
version, though  the  executrix  was  the  sole 
legatee,  and  the  property  was  the  community 
property,  and  executrix  was  testator's  widow. 
Horton  v.  Jack,  37  Pac  652. 

g  18B.  Lobs  or  DeprodstiOB  ct  iwitfi  IB 
OonetaL 

[a]  An  administrator  will  not  be  exonerated 
from  loss  resulting  from  Us  purchasing  a  first 
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mortgage  on  land  on  which  his  intestate's 
estate  has  a  second  mortgage,  although  he 
made  anch  purchase  in  good  faith.  If  in  such 
a  ease  the  creditors  of  the  estate  repudiate 
the  purchase  altogether,  and  charge  the  ad- 
ministrator with  the  entire  amount  of  the 
parehase  money,  the  property  purchased  will 
belong  to  him. — Tompkins  t.  Weeks,  26  CaL 
50. 

fb]  An  administrator  is  properly  charge- 
able with  the  value  of  real  property  which 
has  become  lost  to  the  estate  through  hia  neg- 
lect to  pay  the  taxes  thereon. — Estate  of  Her- 
teman,  73  Cal.         15  Pae.  121. 

[be]  Administrator  is  personally  responsi- 
ble for  losses  incurred  from  acts  done  beyond 
■triet  line  of  his  duty. — Bose,  In  re,  80  CaL 

172,  173,  22  Pac.  86. 

[e]  Since  an  eiecutor  is  chargeable  with 
the  entire  estate  of  the  decedent,  the  role 
applicable  to  the  loss  of  the  personal  estate 
by  him  should  apply  to  the  loss  of  the  real 
estate  also,  and  he  should  be  charged  with  the 
▼alne  of  the  real  estate  at  the  time  of  its 
loss. — Wheeler  t.  Bolton,  92  Cal.  159,  28  Pac. 
558. 

[d]  An  executor  is  prima  facie  liable  for 
only  such  assets  as  come  into  his  possession. 
His  liability  for  negligence  is  measured  by 
the  detriment  actually  sustained  by  the  es- 
tate therefrom;  and  if  the  executor  has  not 
profited  by  his  acts,  or  been  guilty  of  willful 
misfeasance,  the  value  of  the  property  at  the 
date  of  the  loss  is  the  measure  of  the  right 
of  recovery,  and  the  amount  of  recovery  can- 
not be  increased  by  mere  lapse  of  time  or  by 
neglect  of  the  parties  interested  to  call  him 
to  account  for  the  loss. — Wheeler  t.  Bolton, 
92  Cal,  159,  28  Pac.  558. 

[e]  Where  the  court  finds  that  the  admin- 
istrator collected  the  principal  of  a  note  due 
the  estate,  but  failed  to  collect  the  interest 
thereon  because  he  "did  not  push  the  collec- 
tion thereof"  until  after  the  maker  of  the 
note  became  insolvent,  but  fails  to  find  that 
the  balance  due  upon  the  note  was  lost  by 
the  negligence  of  the  administrator,  it  is  er- 
ror for  the  court  to  charge  the  administrator 
with  such  balance. — ^Estate  of  Moore,  96  Cal. 
521,  31  Pac  584. 

[f]  An  executor  held  properly  charged  with 
the  value  of  property  lost  to  the  estate  by  his 
abandoning  a  suit  therefor. — Pease's  Estate, 
In  re  (CaL  Sop.),  8S  Pae.  149. 

Fob  Actthobities  Fbou  Othkh  States  : 

Bee  18  Cyc.  292-296;  22  Cent.  Dig.,,  cols. 
707-721^  8$  472-482. 

%  180.   Evidence. 

[a]  Testimony  offered  as  to  the  value  of  a 
tract  of  land  at  a  date  long  subsequent  to  the 
date  of  the  alleged  loss  thereof  by  the  ex- 
ecutor is  immaterial,  and  cannot  be  taken 
as  the  measure  of  the  executor's  liability  for 
the  loss  sustained.— Wheeler  Bolton,  92  Cal. 
159,  28  Pae.  558. 


§  187.   Burden  of  Proof. 

[a]  If  the  heir  or  devisee  seeks  to  charge 
an  executor  for  negligence  in  not  taking  or 
retaining  possession  of  property  belonging  to 

the  estate,  the  burden  is  upon  the  complainant 
to  establish  such  negligence,  and  to  present 
competent  proof  of  the  Value  of  the  properly 
lost  to  the  estate. — Wheeler  v.  Bolton,  92  Cu. 
159,  28  Pac.  558. 

§  187Vg.    Embezzlement. 

[a]  Executors,  having  sold  certain  cooper- 
age belonging  to  the  estate  for  more  than  its 
appraised  value,  without  an  order  of  court, 
and  reported  such  sales  as  having  been  made 
at  the  appraised  value,  held  chargeable  for 
the  value  of  the  cooperage. — Scott's  Estate, 
In  re  (Cal.  App.),  83  Pac  85. 

§  188.   Depredated  Oorrency. 

[a]  An  executor  exchanged  five  hundred  dol- 
lars in  currency,  the  property  of  the  estate, 
for  three  hundred  and  seventy  dollars  in  gold, 
and  paid  a  coin  debt  of  the  estate,  getting 
current  value  for  the  greenbacks.  Held,  that 
he  was  only  liable  to  account  for  the  three 
hundred  and  seventy  dollars. — Sanderson,  In 
re,  74  CaL  199,  15  Pac  753. 

g  188Vs*   Ne^^lgenc*  of  Ag«nti  or  8a- 

vants. 

[a]  Executors  having  exercised  their  best 
judgment  in  employing  an  agent  abroad,  who 
was  well  recommended  to  them,  to  receive 
and  forward  money  belonging  to  the  estate, 
held  not  to  be  chargeable  with  the  loss  thereof 
through  his  insolvency. — Taylor's  Estate,  In 
re,  52  Cal.  477. 

§  189.   FaUnre  to  Sell  Aflsets. 

[a]  Executors  paying  assessments  on  stock 
shares  take  the  risk  of  the  shares  not  being 
worth  the  asseaament.  If  executors  allow  the 
stock  to  be  sold  out  for  as&easments,  they 
take  the  risk  that  it  is  then  worth  more  than 
the  assessment.  There  is  no  law  under  which 
a  court  can  authorize  an  executor  to  pay 
stock  assessments.  Unless  creditors  or  heirs 
agree  to  hold  him  free  from  liability,  he 
should  sell  the  stock  as  perishable. — Stow's 
Estate,  In  re,  Myr.  Prob.  97. 

§  I89y,.   DenstaTit. 

[a]  Neglect  to  collect  debt  which  might, 
with  proper  exertion,  be  collected,  is  devas- 
tavit.—Sanderson,  In  re,  74  Cal.  212,  15  Pae. 
753. 

[b]  Personal  obligation  for  devastavit  can 
only  be  enforced  in  court  which  settled  ac- 
count.—Washington  V.  Black,  83  CaL  295,  23 
Pac.  300. 

§  190.  Torts— In  OeneraL 

[a]  Where  a  special  administrator  made  an 
nnauthorized  sale  of  stock  pledged  to  the  de* 
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cedent,  and  tnrnecl  the  proceeds  over  to  ex- 
eeatOTS  subseqaentlj  appointed,  the  estate 
does  not  become  liable  to  the  pledgor  for  a 
eonTeraion,  so  as  to  enable  him  to  recover 
from  it  its  enhanced  valae,  thongh  be  might 
maintain  an  action  against  the  executors  to 
recover  the  proceeds  of  the  sale,  or  what  actu- 
ally became  a  part  o'f  the  assets  of  the  es- 
tate.—Von  Schmidt  ▼.  Bonm,  50  Cat  610. 

[b]  Estate  is  not  liable  for  tort  committed 
by  executor  or  administrator. — Sterrett  v. 
Barker,  119  Cal.  494,  51  Pac.  695. 

[c]  An  estate  is  not  liable  for  the  execu- 
tor's fraud.— Toner  t.  Meussdorfrer,  123  CaL 
462,  66  Pae.  89. 

Vom  AnTHcmrma  taou  Othib  Statbs: 

Liability  of  estates  of  decedents  for 
contracts  and  torta  of  executors  and 
administrators:  62  Am.  St.  Bep.  118, 
note.  See,  also,  18  Cyc.  296;  22  Cent. 
Dig.,  cols.  721-725,  SS  483,  484. 

§  191.   Administrators  de  Bonis  Hon. 

[a]  Administrator  de  bonis  non  may  fore- 
close bond  and  mortgage  given  to  former  ex- 
ecutors, regardless  of  bow  he  obtained  posses- 
sion.— Lucas  T.  Todd,  28  Cal.  182. 

[b]  The  liability  of  an  adminiatrator  for 
the  taxes  on  his  decedent's  estate  is  official, 
and  not  personal,  and,  on  his  discbarge,  such 
liability  is  assumed  by  his  successor. — City 
and  County  of  San  Francisco  v.  Pennie,  93 
Cal.  465,  89  Pae.  66. 

§  192.    Property  FraiidDlently  or 

gally  Disposed  of  by  FiedeceasOT. 

[|a]  Trover  liea  against  administrator  indi- 
vidually, bat  not  against  estate,  for  conver- 
sion of  stock  pledged  by  sale,  without  notice 
to  pledgor. — Schnudt  v.  Bourn,  SO  Cal.  616. 

[b]  An  administrator  is  entitled  to  his  ex- 
penses incurred  while  traveling  on  business 
of  the  estate. — Bose's  Estate,  In  re,  80  Cal. 
166,  22  Pac.  86. 

ic]  In  order  to  maintain  trover  for  property 
an  estate  wrongfully  conveyed  by  the  ex- 
ecutor, it  is  not  necessary  to  prove  an  indebt- 
edness against  the  estate,  and  necessity  of 
obtaining  the  property  to  satisfy  it. — Horton 
V.  Jack,  37  Pac  652. 

§  193.   Administrators  with  the  Will  An- 
nexed. 

[a]  The  Mexican  nation  made  a  grant  of 
land  to  P.,  which,  after  the  cession  of  Cali- 
fornia to  the  United  States,  was  confirmed 
by  decree  of  the  board  of  land  commission- 
ers, from  which  an  appeal  was  taken  to  the 
United  States  district  court.  Pending  the 
appeal  P.  died,  leaving  a  will.  An  order  was 
made  in  the  United  States  court,  on  petition 
of  the  heirs  of  P.  and  the  execntors  of  the 
estate,  substitntii^  the  heirs  in  the  proceed- 
ings in  place  of  P.,  and  the  court  then  con- 
firmed the  land  to  the  heirs,  and  it  was  sur- 


veyed,  and    the   survey   approved.  Snbse- 

Siently  E.  was  appointed  adminiatrator  with 
e  will  annexed.  Held,  that  the  legal  title 
was  in  the  heirs,  and  that  the  administrator 
could  not  maintain  an  action  to  recover  pos- 
session of  the  same. — ^Emerle  t.  Penniman.  26 
Cal.  119.  ' 

[b]  An  administrator  e.  t.  a.,  who  is  con- 
flrmee  of  a  Mexican  grant,  holds  the  legal 
title  to  the  land  in  trust  for  the  other  dev- 
isees; utd,  until  he  conveys  to  them,  actions 
for  the  recovery  of  the  land  based  upon  title 
must  be  brought  in  his  name.— O'Connell  v. 
Dougherty,  32  Cal.  458. 

Fob,  Authoritieb  Feou  Othib  States  : 

40  L.  B.  A.  33,  note.  See,  also,  18  Cyc. 
1321-1323;  22  Cent  Dig.,  cola.  756-769, 
»  493,  493%. 

§  194.   Power  of  Sale  under  WUL 

[a]  Where  a  testator  directed  that  his  exec- 
utor should,  within  one  year  after  hia  de- 
cease, which  occurred  July  8,  1865,  sell  all 
the  real  estate,  and  from  the  proceeds  pay 
certain  bequests,  and  the  executor,  after  duly 
enterin|r  upon  his  duties,  died,  and  before  the 
expiration  of  such  year  an  administrator  c.  t. 
a.  was  duly  apjjointed,  who,  July  8,  J866,  pro- 
ceeded to  sell,  it  was  held  that  such  adminis- 
trator possessed  all  the  power  conferred  on 
the  executor  named  in  the  will,  and  that  the 
power  to  seU.was  not  limited  to  one  year,  but 
might  be  exercised  after  that  time  nnless  it 
was  clearly  the  intention  of  the  testator  to 
limit  it.— Kidwell  v.  Bramihagim,  32  Cal.  436. 

[b]  Where  a  testator  in  Minnesota  nomin- 
ates a  particular  individual  as  his  executor, 
conferring  on  him  a  personal  trust  to  sell 
realty  of  the  estate,  in  his  discretion,  the 
Minnesota  statute  giving  to  administrators 
cum  testamento  annexe  the  power  of  execu- 
tors, and  providing  that  they  shall  have  the 
same  power  to  sell  and  convey  real  estate, 
and  authority  to  discharge  every  trust,  as  are 
given  to  executors  by  the  will,  will  not  be 
read  into  the  will,  so  as  to  give  such  an  ad- 
ministrator, aj^ointed  in  California,  power  to 
sell  real  'estate  for  nonadministrativa  pur- 
poses.— Grouse  v.  Peterson,  130  CaL  169,  80 
Am.  St.  Bep.  89-n,  62  Pac.  475. 

[c]  Where  a  testator  nominates  a  particular 
individual  as  his  executor,  and  gives  him 
power  to  sell,  convey,  or  lease  any  of  his  es- 
tate for  such  price  and  on  such  terms  aa  the 
exeeutor  should  think  best,  the  power  thus 
conferred,  not  being  necessary  for  the  pur- 
poses of  administration,  is  in  the  nature  of  a 
personal  trust,  which  cannot  be  exercised  by 
an  administrator  cum  testamento  annexo, 
notwithstanding  Code  of  Civil  Procedure,  sec- 
tion 1356,  gives  such  administrators  the  same 
authority  over  estates  which  executors  named 
in  the  will  would  have,  and  makes  their  acts 
as  effectual  for  all  purposes,  since  the  effect 
of  this  statute  is  to  transfer  only  administra- 
tive powers,  and  not  the  execution  of  collat- 
eral trusts. — Crouse  v.  Peterson,  130  CaL  169, 
80  Am.  St.  Bep.  89-n,  62  Pac  475. 
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S  196.   Special  Admlnistraton  —  Authority 
and  Dnty  In  OoMraL 

[a]  Special  adminiitrator  bas  bo  itatatoxy 
power  to  allow  or  pay  elaime.— Sackett,  Eb- 
Ute  of,  78  CaL  301,  20  Pae.  863. 

[b]  It  ia  within  discretion  of  court  to  de- 
termine whethw  ezpenditnrea  of  special  ad- 
ministrator were  reasonable  and  necessary. 

Moore's  Estate,  88  Cal.  4,  25  Pac.  916. 

[e]  Special  sdmiiiiBtrator  may  make  neces- 
sary and  reasonable  expenditures  without 
preTioos  order  of  court.— -Moore's  Estate,  88 
CaL  3,  25  Pae.  915. 

[d]  Office  and  duties  of  special  administra- 
tor are  Tery  similar  to  those  of  receiver  in 
eqoity.— Moore's  Estate.  88  Cal.  3,  25  Pae. 
915. 

[e]  Exeenton  flled  a  petition  asking  that 
toe  testator's  will  be  admitted  to  probate. 
Tlurd  persons  contested  its  admission  on  the 
ground  of  undue  influence.  Held,  that  the 
superior  court  could  not  empower  a  special 
administrator  to  defray  the  expenses  of  the 
proceedings,  since  such  an  administrator  has 
no  power  to  pay  debts,  but  only  to  collect 
and  preserve  the  estate. — Heniy  v.  Superior 
Court  of  Nevada  County,  93  Cal.  669,  29  Pae. 
230. 

[f]  A  special  administrator  appointed  pend- 
ing proceedings  for  the  removal  of  the  gen- 
eral administrator,  the  estate  being  solvent, 
may  be  directed  to  pay  the  amount  which  has 
become  due  the  widow,  under  an  order  direct- 
ing the  payment  to  her  of  a  certain  snm  for 
family  allowanee. — ^Welch's  Estate,  In  to, 
106  <M.  427,  89  Pae.  805. 

• 

Fob  AtfTHOBinis  Faoic  Othu  Statis: 

See  18  Cyc  1325,  1326;-  22  Cent.  Dig., 
cola.  769-775,  SS  494-405%. 


1  196.    OoUection  and  Diaposltlon  of 

Aflwti. 

[a]  Special  administrator  may  recover  prop- 
erty conveyed  by  decedent  to  defraud  credi- 
tors.— Ford  v.  Exempt  Fire  Co.,  50  Cal.  299. 

I  197.  Ooencnton  and  Ooadndnlatiaton— 
l3x  OenoraL 

[a]  Administrators  in  law  are  deemed  but 
as  one  person,  and  the  act  of  any  one  of  two 
or  more  coadministrators,  in  a  matter  within 
the  sphere  of  bis  authority,  as  admiDistrator, 
is  the  act  of  aU.— Willis  t.  Farley,  24  Cal. 
490. 

F(tt  AVTHoamxs  Fbou  Othxb  States: 

Liability  of  coexecntors  for  the  acts  and 
defaults  of  another:  42  Am.  Dec.  288, 
note. 

Belease  of  debt  by  one  of  several  ex- 
ecutors: 14  Am.  Dec.  157,  note.  See, 
also,  18  Cyc.  1330-1348;  22  Cent.  Dig., 
cols.  775-818,  S9  496-530. 


g  198.   Natnre  of  LUbUlty. 

ta]  In  case  administration  be  by  more  than 
one  executor,  each  one  is  equally  entitled  to 
the  possession  of  the  estate;  and  where,  with- 
out the  agency  of  one  executor,  the  property 
of  the  estate  passes  into  the  possession  of  an- 
other, and  becomes  lost  to  the  estate,  he  is 
not  chargeable  who  had  not  the  poasesaion  of 
the  portion  thus  lost. — Abila  v.  Burnett,  33 
Cal.  068.  , 

[b]  Each  executor  of  an  estate  is  responsi- 
ble severally  for  his  own  acts,  and  for  money 
or  property  which  has  come  to  his  own  hands. 
Abila  V.  Burnett,  33  Cal.  668:  Sanderson.  In 
re,  13  Pac.  497. 

[e]  Belease  of  one  coexecutor  does  not  dis- 
charge other.— Sanderson,  In  re,  74  Cal.  211, 
15  fte.  758. 

[d]  Coexecntors  are  not  liable  to  each  other. 
Sanderson,  In  re,  74  CaL  212,  15  Pac.  753. 

[e]  Executors  are  jointly  and  severally  lia- 
ble, on  a  joint  and  several  bond,  for  default 
of  each. — Sanderson,  In  ra,  74  CaL  S13,  15 
Pac.  753. 

[f]  Each  coexecutor  is  liable  to  full  extent 
of  fund  he  receivea. — Sanderson,  In  re,  74  Cal. 
214,  15  Pac  753. 

[g]  Devastavit  by  exeentor  does  not  charge 
coexecutor  not  contribnting  to  it. — Sanderson, 

In  re,  74  Cal.  212,  15  Pac.  753. 

[h]  Extent  of  liability  of  executor  for  acta 
of  coexecutor  depends  upon  circumstances. — 
Sanderson,  In  re,  74  Cal.  212,  15  Pac.  753. 

[i]  Executor  acquiescing  in  breach  of  trust 
by  coexecutor  is  Uabla. — Sanderson,  In  re,  74 
Cal.  212,  15  Pae.  753. 

[j]  Obligations  of  coexsjsutors  are  aeTeral^ 
Sanderson,  In  re,  74  Cal.  211,  16  Pac.  753. 

[k]  Executors  are  jointly  and  severally  lia- 
ble for  neglect  to  account  resulting  in  waste. 
Oibom's  Estate,  87  CaL  6-11,  26  Pac  167. 

[1]  Section  2239,  Civil  Code,  defining  liabil- 
ity of  trustee  for  acts  of  cotrustee,  applies 
to  exeeutora.— Osbom's  Estate,  87  CaL  6,  25 
Pac  167. 

[m]  Where  estate  or  part  of  it  has  been  lost 
by  failnre  of  executors  to  perform  some  duty 
imposed  npon  them,  they  are  liable  jointly 
and  sever&]l7.--^bom 'a  Estate,  87  Cal.  5,  25 

Pac.  157. 

[n]  Liability  of  executor  for  acts  of  co- 
exeentor  and  obligations  of  coexecutora 
stated.— Osbom's  Estate,  87  Cal.  5,  6,  25  Pac. 

157. 

[o]  Liability  of  executor  who  has  money  of 
estate  in  his  hands  and  turns  it  over  to  co- 
executor  stated  and  authorities  reviewed. — 
Osborn's  Estate,  87  CaJ.  4,  5,  25  Pac.  157. 

[p]  An  executor  who  permits  bis  coexecutor 
to  handle  the  money  of  the  estate  is  jointly 
and  severally  liable  with  the  coexecutor  if 
through  his  inexcusable  neglect  he  pennita  the 
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latter  to  lose  the  estate. — Hewlett  v.  Beede 
(Cal.  App.),  83  Pae.  1086. 

§  199.   Insolvency  of  Ooexeentor. 

[a]  Executor  has  right  to  assume,  in  all 
cases,  that  coexecutor  is  honest,  though  in- 
solvent.—Osborn 'a  Estate,  87  Cal.  5,  25  Pac. 
157. 

[b]  An  eiecQtor,  being  about  to  leave  the 
state  temporarily,  turned  over  to  Ma  coexecu- 
tor the  funds  in  hie  hands.  Thereafter  he 
took  no  part  in  the  management  of  the  es- 
tate, but  h^  coexecutor  attended  to  the  busi- 
ness. The  executors  filed  a  joint  account  four 
years  after  the  time  prescribed  by  the  stat- 
ute. At  this  time  said  executor  knew  that 
there  was  a  shortage,  which  he  personally 
made  np,  without  reporting  it.  He  never 
made  any  effort  to  have  a  final  settlement  of 
8uch  account.  Held,  that  his  coexecutor  hav- 
ing thereafter  uaed  the  funds  on  hand  at  the 
time  of  such  report  and  become  insolvent,  said 
executor  was  liable  therefor. — Osborn 's  Es- 
tate, In  re,  87  Cal.  1,  25  Pae.  157,  11  Xi.  B.  A. 
264. 

[c]  The  fact  that  the  money  and  sole  man- 
agement of  the  estate  was  turned  over  to 
said  coexecutor,  with  the  concurrence  of  one 
having  a  power  of  attorney  to  collect  moneys 
due  nonresident  beneficiaries  of  the  estate,  in 
no  way  relieves  said  executor  from  responsi- 
bilitv.— Oabom'B  Estate,  In  re,  87  CaL  1,  25 
Pac.  157,  11  L.  E.  A.  264. 

§  200.    Individual  Interest  of  Ooexeen- 

tor in  Transaction. 

[a]  The  fact  that  one  who  was  named  in  a 
will  as  executor  applied  for  letters,  which  the 
court  granted,  does  not  make  him  a  trustee 
of  the  estate  when  he  refused  or  neglected 
to  qualify;  and  contracts  made  by  him  with 
the  executrix,  if  fajr  and  just,  are  not  void, 
although  they  redounded  to  "bin  benefit.— 
Bowden  v.  Pierce,  73  Cal.  469,  14  Pac.  302, 
affirmed  (1887)  15  Pae.  84. 

§  201.  BepresentatlTaB  of  Deceased  Ezeen- 
tor. 

[a]  Under  Code,  section  I3S3,  that  no  execu- 
tor ot  an  executor  shall  be  authorized,  as 
such,  to  administer  on  the  estate  of  the  first 
testator,  the  probate  court  has  no  jurisdiction 
to  receive  or  act  upon  an  account  presented 
by  an  executor  of  an  executor  against  the  es- 
tate of  the  testator  of  the  deceased  executor. 
Wetzler  v.  Fitch,  58  Cal.  638. 

[b]  Under  Code  of  Civil  Procedure,  section 
1353,  providing  that  no  executor  of  an  execu- 
tor shall,  as  such,  be  authorized  to  administer 
on  the  estate  of  the  first  te'stator,  an  ac- 
knowledgment of  service  of  notice  of  a  motion 
to  dismiss  an  appeal,  by  the  executor  of  a 
plaintiff  substituted  for  a  deceased  executor, 
ia  insufficient  to  bring  the  plaintiff  estate  be- 
fore the  court. — Chevassns  t.  Barr,  134  CaL 
434,  06  Pae.  568. 

PoE  Atithoritibs  Peoh  Othsb  States  : 

See  18  Cyc.  1348-1350;  22  Gent.  Dig.,  eola. 
818-8S1,  11  531,  632. 


S§  202,  203.   SnrrlTittg  Executor  or  Admlnls- 

trator. 

[a]  Where  J.,  an  executor  and  legatee  who 
received  moneys  of  the  estate,  died,  and  W., 
surviving  executor,  presented  no  claim  against 
his  estate  for  the  same,  the  court  cannot,  on 
the.  death  of  W.  after  the  time  for  presenting 
claims  against  the  estate  of  J.  had  ezpire£ 
deduct  upon  distribution  the  amount  collected 
by  J.  out  of  the  share  due  his  estate. — Smith's 
Estate,  In  re,  108  Cal.  115,  40  Pac.  1037. 

B.    SEAL  PBOPERTT  AND  INTERESTS 

THEREIN. 

TITLE  AND  AUTHORITY,  IN  GENEBAL,  |  204. 

 ACTIONS  TO  QUIET       lOHOTK  A  OLOUD 

FROU  TITLB,  |  205. 
POSS&SSTON  AND  USE— IN  GENERAL,  |  20«. 
  EJECTMENT,  |  207. 

  FORCIBLE  ENTRY  AND  DETAINER.  |  208. 

LIABILITY  OP  EXECUTOR  OR  ADUINISTRATOB 

FOR  RENTS  AND  PROFITS,  |  209. 
REPAIRS  OR  IMPROVEMENTS,  |  210. 
PAYMENT  OF  MORTOAOB  ON  PBOPERTT  OF 

ESTATE,  I  211. 

  BEDEHPTIONS,  |  212. 

LEASEHOLDS  OF  DECEDENT,  |  21S. 
SPECIFIC  PEBFOBMANOE  OF  OOHTBAOTB  OV 

DECEDENT,  |  214. 
POWER  OF  SALE  UNDEB  WILL— IN  GENEBAL, 

I  215. 

  POWER  TO  BELL  AS  POWRB  TO  MOKT- 

OAGB.   I  216. 
  DIRECTION  TO  PAT  DEBTS  AS  FOWSB 

TO  SELL,  I  217. 

  IMPLIED  FOWEB,  |  218. 

  PBOPERTT  SUBJECT,  |  219. 

  EXECUTION.  !  220. 

  CONFIRMATION.  |  221. 

  OBJECTIONS,  I  222.  • 

  APPEAL,  I  228. 

CONSTRUCTION  AND  OPERATION  OF  OOWVET- 

ANGE,  I  224. 
FATMBNT    AND    BEOOTEBT    OF  PUBOHABB 

MONET,  I  225. 
DISPOSITION  OF  PROCEEDS,  |  228. 
TITLE  AND  BIGHT  OF  PCBCHASEB,  |  227. 
  TITLB  ACQUIBED  ON  AUTHOBIZED  BALB, 

f  228. 

  REIMBURSEMENT  ON  RESCISSION,  |  229. 

GROUNDS  FOR  SETTING  ASIDE  SALE.  |  280. 
  PERSONS  WHO  MAT  AND  ESTOPPEL  TO 

QUESTION  VALTDITT,  |  281. 
AUTHORITT  TO  LEASE,  1  282. 
 POWER  OF  BXECUTOB  TO  WATTE  00TB- 

NANTS,  I  288. 
FBOPERTY   ACQUIRED   BY  BEPRESENTATTVB 

BY  PURCHASE  FROM  HEIR  OR  DEVISEE, 

t  2S4. 

  BY   PURCHASE   AT  JUDICIAL    SALE  IN 

FAVOR  OF  DECEDENT'S  ESTATE,  |  288. 
  SALE  OF  PBOPEBTT  ACQUIBED,  |  286. 

§  204.   Title  and  Anthorltr  In  OeneraL 

[a]  An  administrator,  as  such,  has  no  power 
to  bind  the  heirs  by  consenting  to  a  pro- 
ceeding under  the  provisions  of  the  Political 
Code  for  laying  oat  a  highway  over  the  lands 
of  the  estate,  dv  which  the  heirs  are  devested 
of  their  estate  In  the  lands.— Bnih  t.  McDer- 
mott,  50  CaL  47L 
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[b]  An  administrator  cannot  sne  to  set  aside 
a  conveyance  of  land  made  hy  tbe  decedent 
in  his  lifetime,  for  the  pnrpose  of  enforcing 
a  trust  in  the  lands  and  compelling  a  recon- 
veyance of  the  legal  title. — field  Andrada, 
106  CaL  107,  39  Pac.  323. 

FCA  AUTHOBITIES  FbOM  OTHEB  StATBS: 

See  18  Cye.  297-300;  22  Cent  Dig.,  eols. 
832  842,  SS  533-536. 

g  205.    Actions  to  Qniflt  or  Bemovo  a 

Clond  f»m  Title. 

[a]  By  the  law  of  this  state  all  property 
of  the  deceased,  real  and  personal,  remains  in 
the  possession  of  the  administrator  until  ad- 
ministration of  tbe  estate  is  had  or  a  de- 
cree of  distribution  is  made;  and  a  suit  to 
elear  op  the  title,  under  Practice  Act,  section 
254,  is  properly  brought  in  bis  name. — Curtis 
V.  Sutter,  15  Cal.  250. 

§  206.   PossesslOB  and  TTse— In  OeneraL 

Ja}  An  administrator  is  entitled  to  posses- 
sion of  the  real  estate  of  the  intestate, 
whether  or  not  the  personal  estate  is  sufficient 
for  the  payment  of  debts, — Harwood  v. 
Marye,  8  Cal.  580;  (1862)  MeekB  v.  Hahn,  20 
Cal.  620, 

[b]  1  Compiled  Laws,  page  596,  section 
116,  provides  that  "the  executor  or  adminis- 
trator shall  have  a  right  to  the  possession  of 
all  the  real  as  well  as  personal  estate  of  the 
deceased,  and  may  receive  tbe  rents  and 
profits  of  the  real  estate  until  the  estate  shall 
be  settled,  or  until  delivered  over  by  order  of 
the  probate  court  to  the  heirs  or  devisees." 
Held,  that  where  there  are  no  debts  outstand- 
ing against  the  estate,  nor  existing  equity  in 
favor  of  the  administrator,  the  heirs  have  a 
right  to  the  possession  of  any  property  be- 
longing to  the  estate.— (CaL  1873)  Meeks 
Kirby,  47  Cal.  168. 

[e]  An  executor  or  administrator  is  entitled 
to  possession  and  control  of  the  real  estate  un- 
til the  debts  are  paid  and  administration  is 
closed.— Meeks  v.  Hahn,  20  Cal.  620;  (1875) 
MeCrea  v.  Haraszthy,  51  Cal.  146. 

[d]  On  an  administrator's  application  to 
restrain  the  execution  of  a  writ  of  assistance, 
evidence  held  to  sustain  a  finding  that  the 
administrator  was  not  in  possession. —  Hiber- 
nia  Savings  ate.  Soc  v.  Bobinson,  SS  Pae. 
720. 

Fob  AuTHOBinzs  Prom  Other  States  : 

See  18  Cye.  300-303;  22  Cent  Dig.,  eols. 
842-8S3,  IS  537-540. 

^  207.   EJoctmant. 

[a]  An  administrator,  by  our  statute,  being 
entitled  to  possession  of  tbe  real  estate  of 
the  deceased,  may  maintain  ejectment.— Cur- 
tis V.  Herrick,  14  Cal.  117,  73  Am.  Dee.  632; 
Harper  v.  Struts,  53  CaL  655. 

[b^  The  statute  whieh  gives  fb»  wMMSslon 
ud  ooatrol  of  real  property  belonging  to  in- 


testates to  their  administrators  until  admin- 
istration of  tbe  estate  and  distribution  of  the 
property  are  had,  only  applies  to  cases  aris- 
ing sinee  the  statute  was  passed. — Soto  t. 
Kroder,  19  Cal.  87. 

[c]  An  action  of  ejectment  for  property  of 
which  an  intestate  died  seised  cannot  be  main- 
tained under  the  statute  of  this  state  by  the 
heirs  of  tbe  deceased,  until' tbe  administration 
of  bis  estate  has  been  settled,  or  the  property 
has  been  distributed  to  the  heirs  by  a  decree 
of  tbe  probate  court. — Meeks  v.  Hahn,  20  Cal. 
620. 

[d]  The  right  to  the  possession  of  the  real 
property  of  an  estate  remains  exclusively  with 

the  administrator  until  the  estate  is  settled, 
or  distribution  is  directed  by  order  of  the 
probate  court,  and  until  then  neither  the  heirs 
nor  their  grantees  can  maintain  ejectment  for 
any  portion  of  sneb  property. — Meeks  v. 
Kirby,  47  CaL  168. 

[e]  Heir  cannot  maintain  ejectment  against 
exeenton  of  ancestor  under  whom  he  claims 
title.— Plass  Plasa,  121  CaL  133,  53  POt. 
448. 


§  208.   Forcible  Entry  and  Detainer. 

[a]  The  executors  of  a  deceased  lessor  may 
bring  an  action  of  unlawful  detainer  against 
his  lessees. — ^Enowles  t.  Murphy,  107  CaL 
107,  40  Pac  111. 

§  209.  3U«bUity  Of  BxecBtor  or  Administra- 
tor for  Bents  and  PrtMSts. 

[a]  Administrator  cannot  be  charged  with 
rental  value  of  land  of  estate  after  it  has 
been  sold  by  the  sheriff  under  a  foreclosure 
sale.  From  that  time  the  purchaser  at  the 
sale  is  entitled  to  tbe  value  of  tbe  use  and 
oeenpation.— Walls  v.  Walker,  37  CaL  424. 

[b]  If  an  administrator  occupies  and  uses 
the  real  estate  of  bis  intestate  he  becomes 
tbe  tenant  of  the  estate,  and  must  not  only 
account  to  the  estate  for  the  rental  value  of 
the  land,  but  must,  if  he  makes  a  profit,  ac- 
count to  tbe  estate  for  that  also.  If  be  sus- 
tains a  loss,  the  loss  is  his;  he  must  at  all 
events  pay  the  rental  value  of  the  land.— 
WaUs  V.  Walker,  37  CaL  424. 

[e]  An  executor  or  administrator  who  takes 
possession  of  and  uses  the  land  of  the  dece- 
dent is  properly  chargeable  with  its  rental  ■ 
value.- Misamore's  Estate,  In  re,  90  CaL  169,  | 
27  Pac.  68. 

FC»  AUTHQBITIES  I^H  OTHBB  BTATKS: 

40  L.  R.  A.  343,  note.  See,  also.  Iff  Cye. 
303-308;  22  Cent.  Dig.,  cola.  853-866, 
tS  641-644. 

S  210.  Bepaln  w  Improvonunti. 

[«]  Administrator  is  not  authorized  to  ereet 
new  buildings  or  otherwise  improve  estate. 
Moore,  In  re,  78  CaL  342,  18  Pac.  8S0. 
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For  Autbobities  Fbou  Othzb  States: 

See  18  Cyc.  309;  22  Cent.  Dig.,  eoli.  868, 

867,  8  546.  .  ^ 

g  211.   Payment  of  Mortgage  on  Property  of 
Estate. 

[a]  An  adminietrator  cannot  pay  oat  the 
money  of  the  estate  to  remove  an  encum- 
brance from  the  property  of  the  estate  which 
debt  the  estate  ia  in  no  way  responsible  for. 
Knight,  Estate  of,  12  CaL  200,  73  Am.  Dee. 
531. 

[b]  Administrator  is  to  take  care  of,  man- 
age, and  preserve  the  estate  committed  to 
him;  but  this  does  not  mean  that  be  is,  at 
discretion,  to  pay  off  all  encumbrances  resting 
on  the  pro^rty  upon  the  notion  that  prop- 
erty may  increase  in  value,  and  thereby  a 
speculation  may  be  made  for  the  estate.— 
Knight,  Estate  of,  12  Cal.  200,  73  Am.  Dee. 
531. 

[e]  If  a  ease  should  arise  in  which  a  great 
i«eriflee  would  ensne  unless  money  were  paid 
to  discbarge  an  encumbrance  it  is  not  impos- 
sible that  a  court  of  chancery  might  order  the 
expenditure  of  the  money. needed  to  remove 
such  encumbrance. — Knight,  Estate  of,  12 
Cal.  200,  73  Am.  Dec.  531. 

[d]  The  probate  court  has  jurisdiction  to 

compel  the  execntor  to  pay  a  mortgage  on 
land  devised,  when  it  appears  that  the  testa- 
tor intended  that  it  should  be  paid  out  of  his 
estate. — Heydenfeldt 's  Estate,  Id  re,  106  Cal. 
434,  39  Pac.  788;  HelUngs,  Appeal  of,  100 
Cal.  434,  39  Pac.  788. 

Fob  Authorities  Fboh  Othbb  Statis: 

See,  also,  18  Cye.  309,  310;  22  Cent.  Dig., 
eols.  868-872,  »  546-649. 

I  212.   Bedemptlon. 

[a^  Under  existing  law  the  superior  court 
having  jurisdiction  of  the  estate  of  a  de- 
ceased person  has  equity  jurisdiction  over  the 
subject  of  redemption  from  a  mortgage  made 
by  the  decedent ;  and  its  order  allowing  a  sale 
by  the  administrator  for  the  purpose  of  ob- 
taining means  for  the  redemption  confers 
upon  him  an  authority  to  redeem,  which  can- 
not be  questioned. — Freud,  Estate  of,  131  Cal. 
667,  82  Am.  St.  Eep.  407,  63  Pac.  1080. 

§  213.   Leaseholds  of  Decedent. 

[a]  An  executor  who  succeeds  to  the  pos- 
session of  premises  leased  by  his  testator, 
and  makes  default  in  payments  of  rent,  is  not 
within  the  provisions  of  the  forcible  entiy 
and  detainer  act.— Martel  v.  Meehan,  63  Cal. 
47. 

Fob  AuTHOBiTiEa  Fbou  Otheb  States  : 

See  18  Cyc.  312;  22  Cent.  Dig.,  cols.  872- 
874,  S  550. 

8  214.   Specific  Performance  of  Oontneti  of 
Decedent. 

[bI  The  probate  court  cannot  direet  an  ad- 
ministrator to  perform  specifically  a  contract 


for  the  conveyance  of  land,  made  by  his  In- 
testate, unless  the  contract  of  the  intestate 
WMB  in  writing.— C»ry  v.  Hyde,  49  Cal.  469. 

[b}  If  the  statute  authorizes  the  probate 
court  to  compel  an  administrator  to  execute 
a  conveyance  of  real  estate,  in  a  case  where 
the  intestate  had  contracted  in  writing  to  con- 
vey it,  the  petition  asking  for  a  decree  com- 
pelling the  administrator  to  convey  must  state 
that  the  contract  was  in  writing,  in  order  to 

gve  the  probate  court  jurisdiction.-^ory  r. 
yde,  49  CaL  469. 

FOB  Adthobities  Fbom  Othkb  Statu: 

See  18  Cyc.  313-316;  22  Cent.  Dig.,  cols. 

874-884,  as  551-656. 

§  215.  Power  of  Sale  under  Will — In  Q«n- 
eraL 

[a]  Where  a  testator  in  his  will  appointed 
two  persons  as  exeentors,  and  gave  to  each 
of  them  all  the  power  over  his  property 
which  he  himself  possessed  as  fully  as  in  law 
may  be  required,  and  empowered  them  to  sell 
it  as  to  them  should  seem  proper,  for  the  pur- 

K>8e  of  carrying  into  effect  a  provision  in 
B  will  to  pay  his  debts,  and  one  of  the  ex- 
ecutors in  good  faith  and  for  a  fair  price  sold 
a  portion  of  land  for  the  purpose  of  raising 
money  to  pay  the  debts  of  the  testator,  the 
transfer  was  valid,  although  not  executed  by 
the  coexecutor,  when  it  appeared  probable, 
from  the  testimony,  that  he  advised  and 
assented  to  the  sale;  and  a  private  sale  was 
good,  it  need  not  have  been  at  auction. — ^Pa- 
naud  V.  Jones,  1  Cal.  488. 

[ab]  Whether,  under  our  statute,  an  execu- 
tor with  power  in  the  will  to  sell  real  estate, 
may  not  sell  without  the  preliminary  proceed- 
ings required  for  the  sale  of  real  estate  of 
deceased  persons  to  pay  debts,  and  whether 
such  sale  would  be  a  nullity  if  approved  by 
the  probate  court,  query! — Gregory  t.  Haynes, 
13  Cal.  591. 

[b]  If  the  will  directs  the  executor  to  sell 
the  real  estate  left  by  the  testator,  he  may 
sell  without  procuring  an  order  of  sale  from 
the  probate  court. — Payne  v.  Payne,  18  Cal. 
291;  Larco  v.  Casaueuava,  30  Cal.  560;  De- 
laney's  Estate,  In  re,  49  Cal.  76. 

[el  The  provision  of  the  act  regulating  the 
settlement  of  the  estates  of  deceased  persons, 
declaring  that  no  sale  of  any  property  of  an 
estate  shall  be  valid  unless  made  upon  an  or- 
der of  the  probate  court,  applies  only  to  sates 
by  executors  and  administrators.  It  has  no 
reference  to  judicial  sales  under  the  decrees 
of  the  district  courts,  nor  to  sales  in  pursu- 
ance of  testamentary  authority, — Fallon  v, 
Butler,  21  Cal.  24,  81  Am.  Dec.  140. 

[d]  A  will  which  expressly  empowers  an 
executor  to  sell  land  without  any  reference 
to  the  probate  court  is  like  a  power  of  at- 
torney, and  is  to  be  consulted  as  the  source 
of  power  to  convey. — Larco  v.  CasaneuaTa, 
30  Cal.  580. 

[e]  Where  a  will  contains  specifle  directions 
for  the  disposition  of  the  testator's  estate, 
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and  empowert  the  ezeentor  to  imII  the.  tetta- 
tor  land  without  obtaining  my  order  of  the 
probate  court,  the  executor's  deed  for  the 
same,  without  any  action  of  the  probate  eovrt, 
conveTs  a  good  titls. — Laxto  t.  CaaanwuiTa, 
30  CaL  5M. 

[f]  If ,  in  a  deriae  to  ezeentors  In  tnut  for 
heira,  the  testator  expresses  a  desire  that  his 
homestead  shall  not  be  sold  unless  necessary, 
and  that  the  same  shall  be  used  by  bis  wife 
and  children  as  a  home,  the  executors  have 
authority  to  sell  the  homestead,  if  it  becomes 
BeeeiBary^Eteheborne  t.  AuerauL  45  CM. 

lai. 

[g]  An  executor's  sale  of  realty  under  a 
power  in  a  will  is  not  strictly  a  judicial  sale; 
but  as  between  the  executor  and  purchaser 
the  dealings  are  the  same  as  they  would  be 
between  any  other  vendor  and  vendee. — Pear- 
sons, Estate  of,  102  Cal.  509,  36  Pac.  934. 

[h]  Property  conveyed  to  executors  in  trust 
to  carry  out  terms  of  will  may  be  sold  by 
executors,  and  title  passes  without  confirma- 
tion by  court— Bennalaek  v.  Kehards,  116 
CaL  408,  48  Pae.  622. 

[i]  Authority  given  exeentora  by  a  will  to 
sell  the  testator's  real  estate  at  public  or 
private  sals  without  an  order  of  court,  and 
to  execute  aU  necessary  conveyances,  does  not 
create  a  trust,  under  Civil  Code,  section  857, 
subdivision  1,  providing  that  express  trusts 
may  be  created  ' '  to  sell  real  property  and  ap- 
ply or  dispose  of  the  proceeds  in  accordance 
with  the  instnunent  creating  the  trust," 
where  the  will  does  not  direct  the  disposition 
of  the  proceeds. — Bennalaek  t.  Biehards,  116 
CaL  405,  48  Pac.  622. 

f  j]  Power  given  executors  in  will  to  execute 
all  conTeyanees  is  merely  incidental  to  power 
eonferred  npon  them,  and  doea  not  give  them 
any  different  estate  in  land. — ^Bennalaek  t. 
Biehards,  116  CaL  410,  48  Pae.  628. 

[k]  Testator  may  give  executor  power  to  sell 
any  property  of  estate,  separate  or  community, 
without  order  of  court.— ^harp  t.  Loupe,  120 
CaL  92,  93,  56  Pae.  134,  586. 

[1]  Where  an  executor  was  empowered  in  a 
^1  to  sell  any  portion  of  the  estate,  a  sale  of 
one  portion  of  the  property  to  pay  claims 
secured  by  other  porUons  is  not  an  abuse  of 
discretion.— Sharp  t.  Loupe,  120  Ca).  89,  52 
Pae.  184. 

PoB  AuTH<»nns  Pbok  Othd  States: 
•  Powers  of  sale,  when  vested  in  executors 
and  trustees  by  implication:  87  Am. 
Dec.  209,  note.  See,  also,  18  Cye.  818- 
324;  22  Cent.  Dig.,  coIa.  801-898,  IS 
560-575. 

I  ne.   Pmrar  to  Sell  at  Power  to  Mort- 

«»«•. 

[a]  Where  a  will  authorizes  the  executor  to 
sell  the  property,  if  necessary  for  support  of 
the  widow  and  children,  such  authority  doea 
not  include  power  to  mortgage. — ^Webb  T. 
Winter,  65  Pae.  1028. 


S  217.   Dtrecttflo  to  Pay  Debti  aa  Powtr 

to  BelL 

[a]  Sale  by  ezeentors  without  order  of  court 
is  void  when  powers  in  will  do  not  authorize 
it  otherwise  than  by  direction  to  pay  debts.— 
Hose  T.  Den,  85  CaL  899,  20  Am.  St.  Bra.  232, 
24  Pae.  790. 


I  218.   ImpUod  Power. 

[a]  A  dlnetion  in  opening  elause  of  will 
that  the  executors  pay  the  debts,  givea  them 
no  power  other  than  that  created  ny  the  law 
itself  for  ai^  sale  of  real  eotate  therefor.— 
Kill  T.  Den,  64  CaL  0. 

$  819.  —  Property  Subject. 

[al  Where  a  will  provides  that  executors 
holding  the  homestead  in  trust  shall  not  sell 
it  until  necessary,  and  that  the  same  shall 
be  used  by  wife  and  children,  the  executors 
have  authority  to  sell  the  homestead  if  it  be- 
comes necessary. — Etchebome  v.  Auzends.  45 
CaL  121. 


§  S80.  '■  '■■  SueuUou* 

[a]  When  a  will  eontidna  a  naked  power 
authorizing  the  executors  to  sell  the  property 
of  the  testator,  the  executors  may  sell  with- 
out an  order  by  the  court,  but  must  report  an 
account  thereof  under  oath,  and  must  procure 
an  order  fixing  the  day  for  hearing  the  re- 
port, and  give  notice  thereof,  and,  unless 
there  are  special  directions  in  the  will,  must 
conduct  the  sale  in  all  respects  as  if  made  by 
an  ordA  of  the  court,  and  have  it  confirmed 
by  the  eovrt— Durham's  Estate,  In  re,  49  CaL 
49L 


S  821.  —  Oonflnnattfm. 

[a]  If  the  probate  court  eonflrms  a  sale 
made  by  executors  under  a  naked  power  given 
by  the  will,  withouf  legal  notice  having  been 
given,  it  may  set  aside  the  order  as  having 
been  made  without  jurisdiction. — ^Durham's 
Estate,  In  re,  49  CaL  490. 

[b]  If  a  will  deviaea  raal  estate  to  the  execu- 
tor in  trust  for  purposes  mentioned  in  the 
will,  and  directs  him  to  sell  the  real  estate, 
sales  made  by  him  as  executor  do  not  require 
to  be  confirmed  by  the  probate  court. — ^De- 
laney'a  Estate,  In  re,  49  CaL  76. 

[e]  Where  a  will  g^ves  the  executors  a 
naked  power,  not  coupled  with  an  interest, 
to  sell  the  estate  without  any  special  direc- 
tions, the  sale  must  be  reported  to  and  con- 
firmed by  the  probate  court,  and,  If  not  made 
at  public  auction,  the  judge  must  make  an  or- 
der fixing  a  day  for  hearing  the  report,  and 
Che  clerk  must  give  notice  theroof,  as  re- 
quirod  by  Civil  Code,  section  1552;  and  in  the 
absence  of  such  order,  and  notice  by  the  elerk, 
the  court  has  no  power  to  confirm  the  sale, 
andj  if  it  make  an  order  of  confirmation,  may, 
on  its  own  motion,  set  it  aside.— Perkins  t. 
Oridley,  50  CaL  97. 


Digitized  by  Google 


2254 


BZECirrOBS  and  ASUmCSTBATOBS,  17,  B,  SS  222-229 


[d]  The  executors  having  made  a  valid  con- 
tract of  sale  under  the  will,  so  far  as  they 
are  able  to  bind  themselves,  were  in  intj 
bound  to  report  it  to  the  court  for  confirma- 
tion, which  may  be  done  at  any  time  after  the 
sale;  and  they  cannot  attack  the  validity  of 
the  sale  unless,  after  r^ort  thereof,  the  court 
refuses  to  confirm  it. — Bennalack  Bichaxds, 
126  Cal.  427,  58  Pae.  «6. 

[el  As  a  sale  an  exeontor  passes  only 
snch  interest  as  testator  had  in  the  property, 
it  is  no  ground  of  objection  to  confirmation  of 
the  sale  that  another  has  an  interest  in  the 
property.  Judgment  (1902)  70  Pac.  1079,  re- 
versed.— Wickersham's  Estate,  In  re,  139 
652,  73  Pac.  541. 

(fl  Whether  executors  shall  make  a  sale 
nnder  a  power  in  a  will  ie,  nnder  Code  of 
CSvil  Proeedure,  section  1561,  within  their  dis- 
cretion, in  the  absence  of  particular  direc- 
tions, BO  that  confirmation  cannot  be  pre- 
vented on  the  ground  that  the  sale  is  not  for 
the  best  interests  of  the  estate.  Judgment 
(1902)  70  Pac.  1079,  reversed.— Wickersham's 
Estate,  In  re,  189  Cal.  052,  78  Pao.  541. 

J'g]  It  is  no  ground  of  objection  to  confirma- 
on  of  a  sale  by  executors  that  the  sale 

is  not  for  the  best  interests  of  some  par- 
ticular heir.  Judgment  (1902)  70  Pac.  1079, 
reversed. — ^Wickersham's  Estate,  In  xe,  139 
CaL  092,  73  IPm.  641. 

[h]  Under  Code  of  Civil  Procedure,  section 
1552,  declaring  that  on  a  return  of  a  sale  by 

I  the  executors,  ii  it  appears  that  the  price  is 
disproportionate  and  a  sum  exceeding  the  bid 

I  by  ten  per  cent  can  be  had,  the  sale  "may  be 
vacated,  where  executors  acting  under  a 
power  of  sale  in  the  will  orally  agreed  to 
sell  certain  property,  and  received  a  portion 
of  the  purchase  money,  such  contract  for  sale 
must  be  confirmed,  unless  the  price  paid  was 
disproportionate,  and  an  increased  bid  of 
ten  per  cent  can  be  obtained. — Bobinson's  Es- 
tate, In  re,  142  CaL  152,  75  Pae.  777. 

[i]  Sales  by  executors  under  direction  of  a 
will  are  ineffectual  without  confirmation  by 
eonrt.— Pforr's  Estate,  In  re,  144  CaL  121,  77 
Pac.  825. 

[j]  Where  an  executor,  who  is  also  a  devisee 
in  trust  under  the  will,  Bells  lands  as  devisee, 
the  sale  need  not  be  reported  to  the  court 
for  eonfirmation. — Delaney's  'Estate,  In  re, 
Myr.  Prob.  9. 


I  222.   Objdcttou. 

ia]  Objections  cannot  be  urged  bj  a  pnr- 
aser  of  property  from  an  executor  at  a  sale, 
under  a  power  in  the  will,  to  a  eonfirmation  of 
the  sale  on  the  ground  that  the  executor  did 
not  furnish  proof  as  to  whether  the  testator 
was  married  or  not,  and  if  so  whether  the 
property  offered  for  sale  was  community  prop- 
erty, and  whether  the  testator  left  children 
surviving  him  whom  be  did  not  mention  in 
the  will,  M  such  questions  are  questions  of 
fact  to  be  determined  by  the  purchaser,  and 
must  be  pointed  out  by  him  as  objections  to 


the  purchase.— Pearsons,  Estate  of.  98  CaL 

C03,  33  Pac.  451. 

[b]  A  purchaser  of  property  of  an  estate  at 
a  sale  thereof  oy  the  executor,  made  under 
a  power  of  sale  in  the  will  of  the  decedent, 
has  a  right  to  file  objections  to  a  confirmation 
of  the  sale  by  the  probate  court. — ^Pearsons, 
Estate  of,  98  Cal.  603,  33  Pae.  451. 

[e]  A  purchaser  of  property  from  an  ex- 
ecutor at  a  sale,  under  a  power  in  the  will, 
deals  with  him  in  making  the  purchase  as  he 
would  with  any  other  vendor,  and  it  is  in- 
cumbent upon  such  purchaser  to  examine  the 
title  for  himself  and  point  out  any  objections 
he  may  have  to  the  title  tendered  him  by  the 
executor;  and  he  cannot  treat  such  sale  as  a 
judicial  sale  of  property  under  the  order  of 
the  court,  and  object  to  confirmation  there  by 
reason  of  facts  impairing  or  defeating  the 
title.— Pearsons,  Estate  of,  98  CaL  003,. 33 
Pac.  461. 

[dj  Purchaser  at  executor's  sale  held  not 
entitled  to  question  power  of  court  to  order 
new  sale  on  setting  aside  first  one. — ^Beed's 
Estate,  In  re  (CaL  App.),  85  Pm.  155. 

S  223.   Appeal. 

[a]  Code  of  Civil  Procedure,  section  951,  de- 
clares that  on  appeal  from  an  order  appellant 
must  furnish  a  copy  of  all  papers  used  on  the 
hearing.  Held,  that  on  appeal  from  an  order 
confirming  a  sale  of  real  estate  by  executors 
it  was  the  duty  of  appellant  to  furnish  the 
return  of  sale. — Bobinson's  Estate,  In  re,  148 
CaL  152,  76  Pae.  777. 

S  224.  Ooastmctlon  and  Operation  of  Oon- 

[a]  A  deed  by  an  exeentor  of  land  belong- 
ing to  an  estate  in  which  he  has  an  interest, 
purporting  to  convey  in  his  individuid  capac- 
ity and  also  as  executor,  passes  his  individual 
interest,  but  not  the  interest  of  the  heirs, 
where  the  executor  had  no  authority  under 
the  will  to  convey. — ^Morrison  v.  Bowman,  29 
CaL  387. 

S  225.  Paymoit  ud  Bwotmt  of  Pnnduwa 

Mtmey. 

[a]  An  executor  sold  land  under  a  power  in 
the  will  for  ^art  cash,  the  balance  to  be  paid 
on  confirmation  of  the  sale.  The  sale  was 
affirmed,  and  the  executor  tendered  a  deed. 
The  purchaser  appealed  from  the  order,  there 
being  a  bona  fide  objection  to  the  titie.  The 
executor  moved  for  a  resale,  but  it  was  after- 
ward agreed  that  the  motion  should  be  con- 
tinued until  the  appeal  was  decided,  and  that, 
if  the  order  was  unrmed,  the  purchaser  should 
pay  the  balance  of  the  price.  Pending  the 
appeal,  the  executor  remained  in  possession, 
paid  taxes,  and  received  the  rents.  Held,  on 
a  confirmation  of  the  order,  that  the  executor 
was  not  entitled  to  receive  intarest  from  the 
date  he  made  tender  of  the  deed  or  to  taxes. 
Pearsons'  Estate,  In  re,  108  CaL  609,  80  Vmc 
934. 

[b1  An  action  may  be  maintained  by  an  ad- 
ministrator onm  testamento  annezo  against 
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Us  Tmdee  to  wliom  he  lias  contracted  to  eell 
lands  belonging  to  the  estate,  for  the  pnr- 
ehase  money,  on  sneh  vendee's  refneal  to  com- 
plete the  contract,  notwithstanding  a  special 
remedy  is  given  in  the  probate  court  by  re- 
sale, and  a  proceeding  against  the  vendee  for 
the  difference  in  price,  the  probate  remedy 
not  being  ezclnsive.— Crouse.  v.  Peterson,  IJ^ 
GaL  169,  80  Am.  St.  Bsp.  BO-a,  62  Fae.  476. 

$  220.  IMqMsltlai  of  Proeasds. 

[a]  The  grantee  in  a  deed  to  lands  sold  by 
an  executor,  as  a  deviiee  in  trust  nnder  the 
trill,  may  apply  to  the  coart  for  distribution 
of  his  purchase  money  directly  to  him. — De- 
lany  'e  Estate,  In  re,  Myr.  Prob.  9. 

§  227.   Title  and  Biglits  of  Porcltasar. 

[a]  A  widow,  irho  waa  both  devisee  and 
executrix,  married,  and  she  and  her  husband 
then  deeded  the  land  devised.  Held,  that 
though  the  marriagi*  may  have  operated  as  a 
revocation  of  the  letters  testamentary,  yet 
there  was  an  unclosed  administration,  and  the 
grantee  was  not  entitled  to  pOB8eiBion.^-4!liap- 
m&n  V.  Hollister,  42  CaL  462. 

8  228.   Title  Acquired  on  Unauthorised 

Sale. 

[aj  An  executrix,  having  no  right  as  such 
to  sell  real  estate,  sold  the  same  as  executrix, 
and  snrrendered  possession  to  the  purchaser. 
After  the  estate  had  been  folly  settled  except 
the  payment  of  costs,  which  she  had  'money 
to  pay,  she  was  the  sols  retidnaiy  legatee. 
Held,  that  she  eonld  not,  as  exeentriz,  recover 
the  land  from  the  purchaser,  who  in  equity 
was  to  be  regarded  as  the  real  owner  thereof. 
Moffitt  Bosencrans,  136  CaL  416,  69  Fae. 
87. 

J  829.   Selmlrarsemsnt  on  Beedsslan. 

[a]  Where  executor  sells  land  under  power 
in  will,  and  part  of  purchase  money  has 
been  paid  down,  it  seems  that  heirs  could  not 
rescind  contract  of  sale  without  first  refund- 
ing the  amount  so  paid.  Per  Bennett,  J.— 
Panand  v.  Jones,  1  OaL  4S8. 

I  230i   GEonndi  for  SatUnc  Ailds  Bale. 

[a]  Where  a  will  contained  a  naked  power 
authorizing  executors  to  sell  real  estate,  and 
the  executors  made  a  sale  thereof  without  an 
order  of  court,  the  court  may  vacate  aoeh  sale, 
and  order  a  resale  of  the  property,  if  a  sum 
exceeding  the  price  obtained  by  the  executors 
by  at  least  ten  per  cent,  exclusive  of  the 
expenses  of  a  new  sale,  is  offered  for  the 
■>roper^.— Durham's  Estate,  In  re,  49  CaL 
490. 

[b]  Where  the  probate  court  finds  that  the 
sum  for  which  property  was  sold  by  executors 
nnder  a  power  in  the  will  was  disproportion- 
ate to  its  value,  and  that  a  sum  at  least  ten 
per  cent  greater,  exclusive  of  the  expenses  of 
a  resale,  can  be  obtained,  it  may  vacate  the 
sale  and  direct  another  to  be  had.— Perkins  v, 
Qiidl4j,  «»  CaL  97. 


I  231.   FanoBs  Who  mjv  and  Estoppel 

to  Question  Validity. 

[a]  Where  an  executor  sells  an  estate  under 
a  power  in  a  will  directing  him  to  sell  and 
hold  the  proceeds  in  trust  for  another,  neither 
he  nor  any  third  party  can  take  advantage  of 
any  fraud  in  the  sale  affecting  the  rights  of 
the  cestui  qns  trust. — ^Lareo  v.  Casaneuava,  80 
CaL  560. 


$  232.  Authority  to  Lease. 

[a]  The  administrator  of  the  estate  of  a 

deceased  person  has  authority  to  lease  the 
real  property  of  the  estate  daring  the  period 
of  administration;  any  lease  for  a  definite 
term  being  subject  to  termination  by  final 
distribution  of  the  estate  and  the  discharge 
of  the  administrator. — Doolan  v.  HeCanley,  66 
CaL  476,  6  Pac.  130. 

[b]  A  lease  by  an  administrator  depends 
upon  the  sufficiency  of  the  title  of  the  estate 
of  the  decedent,  and,  like  his  deed  of  the  es- 
tate, is  in  the  nature  of  a  mere  quitclaim,  to 
which  the  doctrine  of  caveat  emptor  applies. 
HUler  ft  Lux  v.  Qnj,  136  CaL  261,  68  Pac. 
770. 

[c]  Where  an  administrator  leased  land, 
claiming  the  estate  owned  all  of  it,  notwith* 
standing  the  foreclosure  of  a  part  of  it,  of 
which  the  lessee  knew,  the  real  owner  of  such 
part  has  no  claim  against  the  administrator 
on  account  of  rents,  as  the  administrator  in 
leasing  carved  out  an  eetate  for  years  from 
such  title  and  interest  only  as  was  in  the 
estate  of  his  intestate. — Miller  ft  Lux  v.  Qiay, 
136  CaL  261,  68  Pac.  770. 

Fw  Authouths  From  Othkb  States: 

See  18  Cyc.  343,  344;  22  Cent  Dig.,  cols. 
940-946,  ii  607-613. 

I  883.           Power  of  Bneater  to  WaiTo 

Ooranants. 

[a]  In  an  action  for  a  balance  due  on  a  lease 

which  contained  a  clause  against  subletting 
except  by  consent  of  the  lessor,  it  was  no  de- 
fense that  lessor's  executors  had  notice  of  thf 
subletting,  and  accepted  rent  from  the  sub- 
lessee, as  such  action  would  virtually  be  the 
making  of  a  new  lease  by  them  without  an 
order  of  court,  contrary  to  Code  of  Civil 
Proeednre,  section  1579. — ^Brosnan  v.  Sramer, 
185  CaL  86,  66  Fae.  979. 

g  234.  Property  Acqnired  by  BepresentaUTe 
by  {Purchase  from  Heir  or  DeTlsee. 

[a]  In-  an  action  by  a  devisee  to  set  aside 
a  sale  made  by  him  to  the  executor,  in  which 
the  complaint  alleges  that  the  land  sold  aggre- 
gated in  value  more  than  four  times  the 
amount  paid,  the  court  must  pass  upon  the 
question  of  adequacy  of  consideration  ^  and, 
the  burden  of  proving  adequacy  of  considera- 
tion being  on  defendants,  in  the  abeenee  of 
evidence  the  court  should  find  against  thenu— 
Golson  V.  Danlap,  73  Cal.  157, 14  Pw.  576. 
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IVs  AOTHOums  Taou  Oteu  States: 

8e«  18  Cfc  847-852;  22  Cent  Pif.,  eols. 
948-071,  H  021-628. 

I  SS8.   B7  PnrehaM  at  J&dlelal  Bala  In 

Favor  of  Decedent's  Estate. 

[a]  Where  an  adminietrator  foreelosee  a 
mortgage  on  land  on  which  there  is  a  prior 
mortgage,  and  becomes  the  purchaser  at  a 
sum  too  amall  to  satisfr  cMts  and  both  mort- 

6 ages,  on  settlement  of  his  aeeonnt  he  shoald 
e  charged  only  with  amoant  of  bid,  leas  the 
sum  paid  by  him  for  costs  and  to  satisfy  the 
former  mortgage  and  legal  interest. — 1£hivr't 
Estate,  In  re,  46  CaL  S64. 

[b]  The  exeentoT  of  an  estate  has  no  author- 
ity to  bid  for  or  purchase  for  the  estate,  at 
an  ezecntion  sale,  property  sold  to  satisfy 
an  exeention  on  a  jnd^ent  in  favor  of  the 
estate,  and  such  sale  being  void  gives  no  cause 
of  action  against  the  estate  for  damages  by 
reason  of  such  sale. — Sedgwick  v.  Sedgwick,  4 
Pae.  570. 


I  2S6.   Sale  (tf  Piopsr^  Ae^nlmd. 

[a]  A  patent  was  taken  ont  in  the  name  of 
three  persons  as  executors.  Held,  that  the 
patent  vested  the  legal  title  in  the  patentees, 
and  that  the  conveyance  of  two  of  the  paten- 
tees as  executors  transferred  to  their  grantees 
an  undivided  two-thirda  of  the  land  in  ques- 
tion; and  it  was  immaterial  whether  they  con- 
veyed as  executors  or  in  their  individual  ca- 
pacity.— Christy  v.  Fisher,  S8  CaL  256. 

[b]  Prior  to  decedent's  death,  his  exeentor 

{tnrchased  the  Santillan  grant  to  a  tract  of 
and,  which  included  a  tract  claimed  by  the 
decedent.  After  the  testator's  death,  the  ex- 
ecutor, acting  in  his  individual  capacity,  con- 
veyed the  entire  grant;  bat  as  neither  he  nor 
his  grantee  ever  had  jpossession,  the  convey- 
ance was  worthless.  Held,  that  such  convey- 
ance by  the  defendant  in  his  individual  ca- 
pacity was  not  a  violation  of  his  duty  as  ex- 
ecutor, since  it  could  not  transfer  ai^  interest 
belonging  to  decedent's  estate. — ^mieeler  t. 
Bolton,  92  Cal.  159,  28  Fac.  558. 

C.    PEBSONAL  PBOPEBTY, 

TTTLB  AND  TDCB  OF  TESTING,  |  287. 
POBSEBBION  AND  USB,  I  S8TV&. 

 PLEDGBD   OB  KOBTOAOED  PBOpBBTT. 

I  888. 

OONTRAOra  OF  DZOEDENT,  |  289. 

OALE— AUTHORITT  AND  DUTY,  |  840. 

  LIABILITIES  OF  EXEODTOB  OB  ADimfn- 

TRATOB,  f  341. 
 PUKOHASE  BT  EXBOUTOB  OB  ADlfZinB* 

TBATOB,  I  842. 

AsazemiEMT  ob  tbanbfbb  ov  bills  abd 

NOTES,  I  848. 
ASSXeMXBNTS  OV  BiaBTS  OF  AOnOH,  |  tM. 

S  287.  ntlfl  and  Tlma  of  Vesttng. 

[a1  An  exeentor  holds  the  money  reeetved 
by  him  from  the  proeeeds  of  the  estate  in  a 
ulneiaiy  capacity  for  the  osa  of  thoM  latex* 


ested  in  the  estate,  and  it  is  his  daty  to 
retain  the  money  thus  received  until  it  can 
be  distributed  in  the  manner  provided  by  law. 
Magraw  v.  McGIynn,  26  CaL  420. 

[bj  Money  in  the  hands  of  an  exaentor  is 
held  by  him  in  trast— Smith,  Ex  parte,  53  CaL 
804. 

[o]  Deaunds  due  testator  pass  to  executor 
by  relation  as  of  date  of  his  death,  subject 
to  any  ri^ht  of  setoff  or  counterclaim  in 
debtor. — ^Ainsworth  v.  Bank  of  California,  119 
CaL  476,  68  Am.  St.  Bap.  135,  61  Pae.  952. 

PoB  AuTHOum  Taou  Othbb  States  : 

See  18  eye;  853;  28  Cent.  Dig.,  cols.  971- 
974,  St  620,  680. 

$  237V'i.  Possession  and  XTse. 

[aj  Bight  to  poBBeasion  of  personal  estate  of 
an  intestate,  where  there  is  an  administration 
of  the  estate,  is  in  the  personal  representative. 
Jahns  V.  Nolting,  29  CaL  607;  Page  v.  Tnoker, 
64  CaL  121, 

[b]  An  administrator  has  a  special  prop- 
erty in  the  personalty  of  the  estate,  which 
enables  him  to  bring  trover  to  recover  the 
value  when  converted;  and  where  the  taking 
is  tortion^  no  demand  is  necessary  before 
brining  the  action. — Ham  v.  Henderson,  60 
Cal.  367. 

[e]  A  sole  administrator  is  entitled  to  the 
possession  of  aU  the  personal  property  of  his 
intestate. — Freese  v.  Hibemia  Savings  ete. 
Soe.,  139  CaL  898,  78  Pae.  178. 

ZVs  AuTH(»iTns  Fboh  Otheb  Statss: 

See  18  Cye.  854;  28  Cent.  Dig.,  cols.  974- 
976,  I  681. 

g  238.   Fledged  or  Mortgaged  Property. 

[a]  Where  a  chattel  mortgage  provides  that, 
on  default  in  the  payment  of  the  debt  se- 
cured, the  mortgagee  may  take  possession  of 
the  property,  the  mortgagee^  in  case  of  a 
default,  is  entitled  to  possession  of  the  prop- 
erty, as  against  the  executor  of  the  mort- 
gagor, as  well  as  anlnst  the  mortragra  him- 
self.—Uathew  V.  Mathew,  138  oS.  834,  71 
Pae.  844. 

[b]  The  executor  was  personally  liable  for  a 
refusal  to  yield  possession,  though  he  was 
abont  to  sell  the  property  nnder  an  order  of 
court.— Katbew  v.  Mathew,  188  CaL  834,  71 
Fac.  344. 

[c]  An  administrator  may  redeem  pledged 
property  of  the  estate  without  waiting  for  a 
claim  to  ba  OTesented,  provided  he  is  willing 
to  take  the  ruk  that  the  debt  will  not  exeeea 
tiie  valne  of  the  property  pledged. — Eidenmul- 
ler's  EsUte,  In  re,  Myr.  Frob.  87. 

I  239.  Oontracta  of  Decedent 

[a]  Upon  compliance  by  an  adsainlstrator 
intSk  the  conditions  of  a  contract  entered  into 
by  an  infeeatata  whweby,  upon  the  payvent 
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of  a  stipulated  Bum  within  a  limited  time, 
e«rtain  stock  held  by  another  in  trust  was  to 
be  traneferred  to  said  intestate,  the  said  ad- 
ministrator may  bring  an  action  for  the  per- 
formance of  said  contract. — Sayward 
Houghton,  119  Cal.  545,  51  Pae.  853. 

S  840.  Sal»— Autlioiitjr  and  Duty. 

[a]  An  ezeentoi  lias  no  authority,  without 
an  order  of  the  probate  court,  to  sell  cur- 
reney  belonging  to  the  estate  for  coin. — San- 
derson, In  re,  13  Pac.  497. 

Sy»  Authorities  Fbou  Othsb  States: 

See  18  Cye.  358,  357;  22  Cent  Die.,  colg. 
978-980,  SS  034,  635. 

S  241.    LUbiUtlM  of  EzacntoT  or  Ad- 

ministrator. 

[al  ITnder  Code  of  Civil  Procedure,  sections 
1613,  1814,  providing  that  an  executor  shall 
be  charged  with  the  whole  of  the  estate  at 
the  appraised  value,  and  with  the  interest 
and  profits  thereof,  and  any  excess  at  which 
he  sells  it,  an  executor  who  sells  stock  for 
more  than  the  appraised  value  liable  for 
the  price  received,  and  interest.— Eadovich 's 
Estate,  In  re,  74  Cal.  538,  5  Am.  St.  B«p.  466, 
16  Pae.  381. 

S  242.    Pmtihaaa  by  Buentor  or  AOr 

mlnlstrator. 

[a]  Purchase  of  property  of  estate  by  ex- 
ecutor is  illegal — Jones'  v.  Hanna,  81  CaL 
509,  510,  22  Pac.  883. 

VOB  AUTHOBITIBS  TSOU  OTHXH  StaTES  : 

See  18  Cyc.  362,  371-375:  22  Cent.  Dig., 
cols.  086-988,  I  640. 

I  243.  Assignment  or  Transfer  of  BlUa  and 
Notes. 

[a]  As,  in  the  absence  of  evidence  to  the 
contrary,  the  law  of  a  foreign  country  is  pre- 
sumed to  be  the  same  as  the  law  of  Califor- 
nia, one  who  purchases  notes  from  an  executor 
appointed  by  an  English  court,  and  fails  to 
show  that  under  the  English  law  the  executors 
had  power  to  sell  the  notes,  must  show  that 
they  were  sold  in  accordance  with  Code  of 
Civil  Procedure,  section  1517,  which  requires 
a  sale  of  any  property  of  a  decedent  to  be  au- 
thorized by  an  order  of  the  superior  court. — 
Wickeroham  v.  Johnson,  104  OaU  407,  43  Am. 
St.  Bep.  118,  38  Pac.  89. 

Fob  AnTHORims  Frok  Othxb  States: 

See  18  Cye.  358  ;  22  Cent.  Dig.,  cols.  1004- 
1007,  S  648. 


A»  Avraxmma  Fboh  Ochxb  Stath; 

See  28  Qye.'  868,  859;  88  Cant  Dig.,  eoliL 
1007-1016,  SS  649,  660.  * 

V.   ALLOWANCE  TO  SUBVIVINA  WIF& 
HUSBAND  OR  OHTLDBBH. 

MATURE  AND  PUBPOSG,  |  345. 
IIAINTENANOE  AND  SDPPOET,    |  248. 

  DURATION  OP  ALLOWANCE,  |  247. 

  EDUCATION    AND    SUPPORT    OP  OHIL- 

DKBK,  I  248. 
  EFFECT  OF  DETISE  OB  SZQHT  TO  AX<- 

XOWANOB.  I  S4S. 

  AMOUNT.  I  860. 

QUARANTINE,  f  251. 

PROPERTY  SUBJECT  TO  ALLOW ANOB,  |  858. 
PRIORITY  OVER  OTHER  CLAIMS,  |  258. 
BAR,  WAIVER  OR  BELINQUI8HMENT,  |  284. 

  RELINQUISHMENT  APTEB  DBATH  OF  »B- 

OBDENT,  I  255. 

  BBHARBIAQB,  |  268. 

ALLOWANCE  BT  OOUBT,  |  8ST. 

  JURISDICTION  ON  DENIAL  OF  STATUS  AS 

CHILD.  I  258. 

  NOTICE,  I  259. 

  PARTIES.  I  260. 

  PLEADINO,  I  281. 

  NEW  TRIAL,  I  282. 

——  ORDER,  I  288. 

  APPEAL,  I  284. 

BFFEOT  OF  ALLOWANCE,  1  268. 
MODIFICATION  OR  SETTING  A8IDH  ALLOW- 1 

ANCE,  I  268. 
BIGHTS  OP  CREDITORS,  |  287.  ' 
RIGHTS  OP  HEIRS.  |  267  H. 
IMPROPER  OR  EXCESSIVE  ALLOWANOB,  |  888. 

§  246.  Nature  and  Pnrpoe*. 

[a]  Testamentary  power  ia  subordinate  to 
power  of  court  to  set  aside  property  for  sup- 
port of  family  of  testator. — Davis,  In  re,  69 
Cal.  460,  10  Pac.  671. 

[b]  Probate  court  may  make  allowance  out 
of  ^ate  of  decedent  for  support  of  family 
during  such  time  as  may  be  necessary  in 
view  of  all  facts. — Walkerly,  Estate  of.  77 
CaL  646,  20  Pac.  150. 

§  246.  Maiatenanee  and  Support. 

[a]  The  appellate  court  will  not  disallow 
payments  of  the  administrator  for  family  rap- 
port because  a  homestead  and  certain  per- 
sonal property  were  set  off  to  the  vi&w, 
when  it  does  not  appear  what  the  same  con- 
sisted of. — Fernandez's  Eatate,  In  re,  119  CaL 
579,  51  Pac.  851. 

Fob  Authobities  Fboh  Otheb  States  : 

See  18  Cyc.  378-380;  22  Cent.  Dig.,  eols. 
1037-1045,  SS  661-666. 


f  244.   Assignment  of  Bl^ts  of  Action. 

[a]  An  administrator  of  an  estate  in  New 
York  has  the  right  to  assign,  for  a  valuable 
consideration,  a  judgment  obtained  there  by 
the  intestate  In  his  lifetime,  and  against  a 
person  who  has  since  removed  to  this  state- 
Low  V.  Burrows,  12  CaL  181. 

Oal.  Difast,  V«L  8—148 


§  247.   Duration  of  Allowance. 

[a]  It  is  the  duty  of  the  court  after  the  ex- 
piration of  one  year  from  the  granting  of  let- 
ters, to  discontinue  the  allowance  for  the 
maintenance  of  the  family  upon  ascertaining 
the  eatate  to  be  insolvent. — ^Montgomery's 
Estate,  In  re,  60  Cal.  648. 
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fV]  When  an  Inyestory,  completed,  signed, 
and  delivend  by  the  appraisers  to  the  ez< 
ecutors,  is  presented  by  the  latter'i  attorney 
to  the  judge  in  chambers  to  proenre  an  order 
for  payment  of  the  appraisers,  and  the  order 
88  made  recites  that  the  appraisers  have  com- 
pleted their  work,  the  inventory  is  "re- 
turned," within  Code  of  Civil  Procedure,  sec- 
tion 1484,  entitling  the  widow  to  reasonable 
provision  for  her  support  till  such  return, 
though  the  executors  do  not  attach  their  af- 
fidavits of  the  completeness  of  the  inventory, 
as  required  by  section  1449,  and  the  inventory 
is  not  actually  filed  with  the  clerk  till  long 
afterward. — ^Lux's  Estate,  In  re,  100  CaL  593, 
85  Pae.  341. 

[e]  Exeentora  paying  widow  family  allow- 
ance after  coming  in  of  inventory  do  so  at 
their  peril  and  are  subject  to  have  their  ac- 
eonnt  therefor  surcharged  and  disallowed  by 
court  if  found  improper. — Crew  Pratt,  119 
CaL  138,  51  Pac  88. 

[dj  Order  for  family  allowance  extends  only 
until  return  of  inventory, — Crew  v.  Pratt,  119 
Cal.  137,  51  Pac.  38. 

[e]  Where  a  temporary  order  granting  a  spe- 
cial administratrix  a  certain  sum  for  family 
allowance  was  made  before  the  return  of  the 
inventory,  the  fact  that  the  order  directed 
payment  thereunder  "until  further  order  of 
the  court"  did  not  extend  its  force  beyond 
the  return  of  the  inventory, — ^Bell's  Estate, 
In  re,  142  CaL  97,  75  Pac  679. 

[f]  A  temporary  family  allowance  made  be- 
fore the  return  of  the  inventory  of  the  es- 
tate by  the  executors  ceases  to  be  operative 
upon  such  return,  and  is  not  prolonged  by  the 
words  "until  further  order  of  this  court," 
inserted  in  the  order  making  the  allowance.— 
BeU,  EaUte  of,  142  CaL  97,  75  Pac  679. 

S  248.   Education  and  Sivport  of  OliU- 

dren. 

[a]  Payment  npon  allowance  for  mainte- 
nance and  education  of  children,  at  request 
of  widow,  is  equivalent  to  a  payment  to 
widow. — ^Moore  t.  Moore,  60  Cal.  526. 

[b]  The  probate  court  made  an  order  allow- 
ing two  hundred  and  fifty  dollars  each  month 
for  the  widow  and  children  of  the  deceased. 
Held,  that  no  part  of  the  amount  could  be 
diverted  to  any  other  use  under  an  agree- 
ment between  the  widow  and  the  administra- 
tor, but  that  the  administrator  would  be  al- 
lowed for  sums  paid  for  the  education  of  the 
children,  the  widow  consenting. — Moore  v. 
Moore,  60  CaL  526. 

[c]  Upon  the  settlement  of  an  administra- 
tor's account,  where  it  appeared  that  the  ad- 
ministrator had  paid  to  the  widow  only  a 
small  portion  of  the  monthly  allowance  made 
by  the  probate  court  for  the  support  of  the 
family  prading  the  administration,  on  the 
plea  that  she  had  abandoned  the  children,  tes- 
timony offered  on  her  part  of  her  readiness 
and  willingness  to  take  care  of  the  children, 
and  that  ue  waa  forcibly  excluded  from  the 


family  resldenee  by  the  adminiatratoir,  should 
be  admitted.— Moora,  In  re,  72  CaL  859,  IS 
Pac.  880. 

[d]  Administrator  is  not  charged  with  care 
of  family  and  has  no  right  to  remove  children 
from  mother  and  support  them  separately  ont 
of  family  allowance^ — ^Moore,  l3L  re,  72  CaL 
341,  18  Fac  880. 

g  249.   Effect  Of  DeiTln  on  BIgM  to  JO- 

lowanec 

[a^  Where  testator,  whose  estate  consisted 
entirely  of  personal  property,  devised  one 
thousand  dollars  to  his  widow,  on  the  pay- 
ment of  which  she  was  to  relinqoish  all  fur- 
ther claim  on  his  estate,  the  widow  was  en- 
titled to  an  allowance  pending  administration 
of  the.  estate,  since  her  election  between  the 
legacy  and  an  allowance  was  not  to  be  ex- 
ercised until  payment  of  the  legacy. — Lnf- 
kin'a  Estate,  In  re,  131  CaL  291,  63  Pac  469. 

§  250.   Amount. 

[a]  Amount  of  family  allowance  is  not  re- 
stricted to  bare  support  of  widow. — Stevens, 
In  re,  83  CaL  325,  17  Am.  St  Bep.  252,  28 
Pac  379. 

[b]  In  fixing  ^monnt  of  allowaneer  regard 

should  be  had  to  mode  in  which  widow  lived 
in  lifetime  of  husband. — Stevens,  In-  re,  83 
Cal.  326,  17  Am.  St.  Eep.  252,  23  Pac.  379. 

[e]  The  amount  to  be  granted  to  a  widow 
of  a  decedent  for  the  support  of  herself  and 
minor  children  is  within  the  discretion  of  the 
probate  court.— Lux,  In  re,  100  CaL  593,  35 
Pac  341. 

id]  The  probate  court,  in  fixing  the  amount 
a  family  allowance,  is  not  restricted  to  a 
bare  support  of  the  widow,  but  regard  should 
be  had  to  the  mode  in  irhich  she  had  lived 
during  the  lifetime  of  her  husband.  The  al- 
lowance should  be  sufficient  to  provide  all  the 
necessaries  of  life,  which  includes  all  that  is 
reasonable  and  proper  for  use  in  the  home 
and  in  social  intercourse,  in  view  of  the  con- 
dition and  value  of  the  estate  and  the  station 
and  surroundings  of  the  family. — Lux,  In  re, 
100  Cal.  593,  35  Pac.  345. 

[e]  The  amount  of  an  allowance  for  main- 
tenance of  minor  children  is  in  the  discre- 
tion of  the  court.— Beisel 's  Estate,  110  CaL 
267,  40  Fac  961,  42  Pac  819. 

[ef]  Where  the  estate  of  a  deceased  person 
is  of  the  value  of  ten  millions  of  dollars,  and 
is  free  from  debt  or  encumbrance,  and  is 
nearly  all  community  property,  so  that  the 
widow  is  practically  paying  one-half  of  the 
sum  allowed  for  her  support  and  maintenance, 
an  allowance  to  her  of  two  thousand  five 
hundred  dollars  per  month,  which  ia  shown 
to  be  in  keeping  with  the  scale  of  expendi- 
tures existing  before  the  death  of  her  hus- 
band, is  not  an  abuse  of  discretion,  and  will 
not  be  disturbed  upon  appeal  therefrom  by 
collateral  kindred  of  the  deceased. — Lux,  Es- 
tate of,  114  Cal.  73,  45  Pac.  1023. 
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[f]  If  tke  inTantory  ihowi  tlwt  «x«mpt 
unplements  ol  Imsbandij  aet  apart  to  tba 
widow  were  of  leia  value  than  one  thonsand 

dollars,  it  is  not  material  to  decide  whether 
the  amendment  of  March  27,  1897,  to  section 
090  of  the  Code  of  Civil  Procednre  limiting 
the  exemption  to  implements  of  the  ralae  of 
one  thousand  dollara,  which  took  effect  after 
the  death  of  the  decedent,  bat  prior  to  the 
order  setting  them  apart,  controls  the  exemp- 
tion or  not — Slade.  Estate  of,  122  CaL  434, 
85  Pae.  158. 

[g]  Where  the  valne  of  the  estate  of  a  de- 
ceased hnsband  is  less  than  fifteen  hundred 
dollars,  it  is  proper  for  the  court  to  set  apart 
the  entire  estate,  without  forther  adminis- 
tration, to  the  widow,  pnrsaant  to  section 
1409  of  the  Code  of  Civil  Procednre,  notwith- 
standing the  widow  has  claimed  a  homestead 
upon  the  separate  property  of  the  husband, 
he  not  joining  therein.  The  court,  in  mak- 
ing the  order,  is  not  dealing  with  the  home- 
stead, nor  setting  it  aside  as  such  to  the 
widow,  and  the  case  is  properly  within  that 
section.— Neff,  Estate  of,  139  CaL  71,  72  Pac. 
032. 

[h]  Probate  eonrt  may  set  apart  such  prop- 
erty as,  "regardless  of  its  value"  in  view 
of  value  and  condition  of  estate,  seem 
just  and  proper. — Levy 's  Estate,  141  <^d.  052i 
99  Am.  St.  Bep.  92,  75  Pac.  301. 

Fob  ArTH(ttiTiB8  Fboh  Otheb  Statu  : 

See  18  Cyc.  381-383;  22  Cent  Dig.,  eols. 
1045-1050,  §8  607-670. 

I  261.  Qoarantlne. 

[a]  A  testator  at  the  time  of  his  death  oc- 
cupied as  his  home  the  third  floor  of  a  three- 
story  building,  which  was  subdivided  into 
flats  of  one  floor  each,  suitably  arranged  to 
be  rented  separately,  the  flat  in  which  he 
tired  being  more  valuable  for  rental  pur- 
|KMes  than  the  others.  Held,  that  the  build- 
ing and  the  lot  on  which  it  was  located 
could  have  been  selected  as  a  homestead  un- 
der Civil  Code,  section  1237,  defining  the 
same  as  "the  dwelling-house  in  y^''^'^ 
claimant  resides,  and  the  land  on  which  the 
same  i»  situated";  and  hence,  apart  from  the 
question  of  its  value,  it  was  properly  aet 
aside  as  a  homestead  for  the  widow  pending 
administration. — Levy's  Estate,  In  re,  141 
CaL  646,  76  Pac.  301. 

[b]  Where  the  only  premises  suitable  for 
probate  homestead  purposes  are  indivisible, 
the  fact  that  they  are  valued  at  seventeen 
thonssind  and  five  hundred  dollars,  and  con- 
stitnte  in  value  nearly  one-half  of  the  estate, 
does  not  impair  the  homestead  right,  in  the 
absence  of  a  statutory  limitation  aa  to  value. 
Levy's  Bstate,  In  re,  141  Cal.  046,  75  Pac. 
30L 

[e]  Bight  of  snperior  eonrt  to  set  apart 
homestead  out  of  separate  property  of  hue- 
band  for  limited  period  is  not  in  any  way 
affected  by  wife's  prevtoos  declaration  of 
homestead.— WamoT  v.  Warner,  144  CaL  615, 
78  Pae.  24. 


Fia  Adthoutikb  Fbom  Othu  States: 

See  18  Cye.  375-378;  22  Cent  Dig.,  cola. 
1028-1087,  Sfi  655-660. 

S  2S2.  Property  Subject  to  AJlowaaee. 

[a]  Code  of  Civil  Procedure,  section  1469, 
providing  that,  if  the  estate  of  a  deceased 
person  does  not  exceed  fifteen  hundred  dol- 
lars, the  court  shall  assign  for  the  support 
of  the  widow  and  minor  children,  if  there 
be  a  widow  and  minor  children,  and  if  no 
widow  then  for  the  children,  and  if  no  ohil- 
dren  then  for  the  widow,  the  whole  of  the 
estate,  after  the  payment  of  certain  pre- 
ferred claims,  applies  to  the  separate  estate 
of  the  wife  as  well  as  that  of  the  husband, 
and  equally  with  community  property. — 
Leslie's  Estate,  In  re,  118  CaL  72,  50  Pao. 
29. 

[b]  Under  Code  of  Civil  Procednre,  section 
690,  providing  that  the  life  insurance  of  a 
debtor  is  exempt  from  execution  where  the 
annual  premiums  paid  do  not  exceed  five 
hundred  dollars,  and  section  1465,  providing 
that  the  eourt  may  set  apart  to  the  surviv- 
ing wife  of  a  decedent  all  property  exempt 
from  execution,  the  court  may  set  apart  de- 
cedent's life  insurance  to  the  widow,  where 
the  annual  premiums  paid  do  not  exceed 
five  hundred  dollars,  and  where  the  insurance 
was  payable  to  decedent's  executors  or  ad- 
ministrators.— Miller's  Estate,  In  re,  121 
CaL  353,  53  Pae.  906. 

[e]  Code  of  Civil  Procednre,  section  1465, 
provides  that  where  no  homestead  had  been 
selected  the  eourt  must  select  a  homestead 
for  the  use  of  the  surviving  husband  or  wife 
and  minor  children,  and  section  1468  fixes 
the  title  of  the  property  so  selected,  and 
declares  that  if  it  has  been  selected  from 
the  separate  property  of  the  deceased  the 
court  can  only  set  it  apart  for  a  limited  pe- 
riod, and  that  the  title  vests  in  the  heirs. 
Held  that,  since  a  remainder  of  property  set 
apart  to  a  widow  and  minor  ehildreu  as  their 
homestead  was  alienable  by  the  heirs  and  by 
operation  of  law,  it  was  subject  to  the  claims 
of  creditors,  and  was  therefore  subject  to  a 
judicial  sale  for  the  payment  of  a  family  al- 
lowance made  to  the  widow. — Tittel's  Estate, 
In  re,  139  CaL  149,  72  Pac.  909. 

Foa  Authorities  Fbou  Otbbb  States: 

See  18  Cyc.  386;  22  Cent.  Dig.,  cols.  1061- 
1069,  SS  681-685. 

J  868.  PtiorllT  Orcr  Wbm  Olalms. 

[a]  Code  of  Civil  Procednre,  section  1469, 
providing  that,  if  an  intestate's  estate  shall 
not  exceed  the  sum  of  fifteen  hundred  dol- 
lars, the  whole  thereof  shall,  after  a  rule 
against  persons  interested  to  show  cause 
against  the  same,  be  set  apart  for  the  sup- 
port of  intestate's  widow  and  minor  chO- 
dren,  cannot  so  operate  as  to  devest  the 
rights  of  a  purchase  money  mortgagee  in  real 
estate  forming  a  part  of  intestate's  estate. — 
Fairbanks  v.  BoUnaon,  64  CaL  250,  80  Pao. 
812. 
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[b]  The  jadgment  of  the  probate  court 
graoting  the  allowance,  without  knoiriedge 
of  the  mortgages  for  the  mooej  need  for 
that  purpose  during  administration,  was  not 
conclusive,  but  equity  would  relieve  against 
the  fraud,  without  specifically  finding  fraud 
or  setting  aside  the  order  of  the  probate 
court,  by  taking  charge  of  the  proceeds  of 
the  sale,  and  directing  their  application 
among  those  entitled.— Curtis  Schell,  129 
Cal.  208,  79  Am.  St.  Eep.  107,  61  Pac.  951. 

[e]  By  the  terms  of  the  will  the  estate  was 
not  to  be  divided  until  the  youngest  son,  then 
two  years  old,  should  become  21.  In  the 
meantime  the  income  of  the  real  estate  was 
to  be  paid  to  the  widow,  for  the  support  of 
herself  and  children.  The  income  not  be- 
ing sufficient,  the  widow,  who  was  execu- 
trix, borrowed  money,  which  was  used  to 
support  the  family,  and  secured  the  loans  by 
mortgages  on  her  interest  in  the  real  estate 
of  such  estate.  After  the  majority  of  the 
youngest  son  an  allowance  for  family  support 
was  made  for  all  the  years  of  adminutra- 
tion,  and  the  real  estate  ordered  sold  to  pay 
it.  The  interest  of  the  widow  in  the  estate, 
after  payment  of  soch  allowance,  was  insuffi- 
cient to  pay  the  mortgages.  Held,  that  the 
proceeds  of  the  real  estate  should  be  applied  to 
the  payment  of  the  mortgages  before  the  pay- 
ment of  the  family  allowance,  the  money 
loaned  being  used  in  lieu  of  a  family  allow- 
ance,  and  not  loaned  to  an  heir,  merely,  but 
to  the  sole  executrix  of  the  estate. — Curtis 
T.  Schell,  129  Cal.  208,  79  Am.  St.  Bep.  107, 
61  Pac.  951. 

[d]  The  failure  of  the  widow  In  her  ap- 
plication for  a  family  allowance  to  notify 
the  court  of  the  existence  and  nonpayment 
of  the  mortgages  for  money  borrowed  for 
the  support  of  the  family  was  the  suppres- 
sion of  a  material  fact,  which  operated  as  a 
fraud  upon  the  holder  of  the  mortgages.  To 
give  the  widow,  under  the  name  of  a  family 
allowance,  the  proceeds  of  a  sale  of  the  same 
property  on  which  she  had  borrowed  money 
to  support  the  family,  would  be  to  pervert 
the  law  designed  for  a  beneficent  purpose 
into  an  instrument  for  the  perpetration  of  a 
gross  fraud.— Cnrtis  v.  Schell,  129  Cal.  208, 
79  Am.  Bt  Bep.  107,  61  Pae.  951. 

[e]  The  year's  support  claimed  by  the 
widow  and  family  of  a  decedent  will  be  pre- 
ferred to  .a  mortgage  made  by  intestate. — 
Flenry's  Estate,  In  re,  Myr.  Prob.  227. 

Fon  AuTHOBiTiES  Fboh  Othbb  States: 

See  18  Cye.  887-389;  22  Cent.  Dig.,  eola. 
1069-1076,  IS  686-693. 

3  264.  Bar,  WalTW  or  BSUnqHUhmant, 

fa]  Where  a  widow,  for  a  valuable  con- 
sideration, executed  articles  of  separation 
with  her  hnsband,  in  which  she  resigned  all 
claim  to  the  husband's  estate,  she  will  not 
be  allowed  the  widow's  statutory  allowanee. 
Noah,  In  re,  73  Cal.  583,  15  Pac  287. 

[ab]  The  delay  of  the  widow  for  several 
years  to  demand  the  payment  of  her  family 


aUowanee  does  not,  of  itielf,  forfeit  her 
right  to  it— Welch,  Estate  of,  106  CaL  427, 
39  Pae.  805. 

[b]  The  right  of  a  ehild  of  deeeaaed  to  have 
set  aside  to  her,  out  of  the  estate,  a  family 
allowance  and  the  exempt  property  of  de- 
ceased, held  forfeited  by  her  failure  to  apply 
therefor  during  minority.— Heywood't  Es- 
tate, In  n.  (CiO.  Sup.),  84  Pae.  834. 

[e]  The  right  of  a  child  of  deceased  to  have 
a  probate  homestead  set  apart  to  her  out  of 
the  estate  held  forfeited  by  her  failure  to 
apply  therefor  daring  her  minority. — Hey- 
wood's  Estate,  In  re,  (CaL  Sup.),  84  Pac.  834. 

[d]  A  widow  who  is  separated  from  her 
husband,  and  remarries  under  the  impres- 
sion that  she  was  divorced,  and  never  at  any 
time  resumes  relations  with  her  husband, 
cannot  be  considered  a  member  of  the  family, 
so  as  to  allow  a  widow's  allowance.- Byrne 's 
Estate,  In  re,  Myr.  Prob.  1. 

Fw  Adthobitiks  Fboh  Othzb  States: 

See  18  Cyc.  390-395;  22  Cent  Dig.,  eohi. 
1077-1101,  SS  604-704. 

I  2S6.   BollnqnIiliiiMfnt  After  Death  of 

Decedent. 

[a]  A  bill  of  sale  made  by  a  widow  after 
her  husband's  death,  which  in  express  terms 
is  limited  in  its  effect  to  any  "interest  which 
she  might  take  as  heir  at  law  of  her  de- 
ceased husband,"  should  not  prevent  the  pro- 
bate court  from  setting  apart  exempt  per- 
sonal property  from  the  estate  for  the  nsa 
of  the  family  of  the  deceased. — ^Moore's  Es- 
tate, In  re,  67  Cal.  446. 

Fob  Authobtties  Fboh  Othkb  States  : 

See  18  Cye.  393;  22  Cent  Dig.,  coL  1091, 
I  701. 

S  266,   Bonarzlaga, 

[a]  An  order  of  allowanee  to  a  widow  ter- 
nunates  upon  her  remarriage,  without  fur- 
ther ord^T  of  the  court. — Hamilton's  Estate, 
In  re,  66  Cal.  576,  6  Pae.  493. 

§  267.  Allowance  .by  Oonrt, 

[a]  Fact  that  widow  is  amply  provided  for 
in  will  does  not  prevent  court  from  making 
family  allowance  including  exempt  house- 
hold goods,  until  dispositions  in  wul  become  ' 
available.- Walkerley,  Estate  of,  77  CaL  645, 
20  Pae.  160. 

[b]  Under  Code  of  Civil  Proeedure,  section 
1466,  which  eonfera  on  the  court  power  to 
make  reasonable  allowance  out  of  the  estate 
for  the  maintenance  of  the  family,  the  court 
may  make  such  allowance  without  first  set- 
ting apart  a  homestead,  as  authorized  by  see- 
tion  1465,  and  determining  that  it  is  insnf- 
ficient  for  the  widow's  support. — Garrity's 
Estate,  In  re,  108  Cal.  463.  41  Pae.  485; 
Appeal  of  Buckley,  108  CaL  463,  41  PM. 
485,  affirming  38  Pae.  628. 
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r*]  That  payment*  by  exeenton  to  testa- 
tor ■  widow  for  a  family  allowance  were 
withoat  a  previons  order  of  court  does  not 
depri-re  them  of  a  right  to  credit  therefor  to 
the  extent  that  the  court  may  find  Uutt  they 
were  reasonable  and  proper. — Lux's  Estate, 
In  re,  114  CaL  89,  45  Fae.  1028. 

[d}  Where  the  exeeator,  without  leave  of 
eonrt,  expends  all  the  fands  of  the  estate  in 
his  poseeesion  in  the  preservation  of  the  prop- 
erty of  the  estate,  and  the  conrt  reserves 
nntil  final  aecoonting  the  question  whether 
Buch  expendituree  were  necessary,  it  is  error 
to  direct  the  executor  to  pay  a  family  allow* 
anee.— Smith's  EsUte,  In  re,  118  Cal.  462, 
M  Pme.  701. 

[e]  Section  1469,  Code  of  CSvU  Pneedare, 
applies  to  separate  property  of  both  wife 
and  husband  as  well  as  to  eommnoity  prop- 
erty.—Xjealie's  Estate,  118  Cat  72,  78,  SO 

[f]  The  power  of  the  court,  under  Code  of 
Civil  Procedore,  section  1465,  on  retnm  of 
the  inventory,  or  at  a  subsequent  time  in  the 
administration,  to  set  apart  exempt  property 
for  the  use  of  the  surviving  spouse,  on  her 
petition  therefor,  is  not  afFeeted  by  the  fact 
that  there  is  money  of  the  estate  that  could 
be  used,  and  that  the  executor  is  willing  to 
pay  the  survivor  for  her  support,  under  sec- 
tion 1466,  providing  that,  if  the  amount  set 
apart  b«  innffieient  for  the  rapport  of  the 
family,  the  court  must  m^o  a  reasonable 
allowance  out  of  the  estate  to  properly  main- 
tain them  daring  the  settlement  of  the  es- 
tate.—Slade's  Estate,  In  re,  122  Cal.  434,  55 
Pae.  158. 

[g]  A  finding  that  the  farming  uteusila  of 
a  debtor  are  exempt  is  equivalent  to  a  find- 
ing tiiat  their  value  is  not  in  excess  of  the 
limit  prescribed  by  Statntee  of  1897,  page 
179,  amending  Code  of  Civil  Procedure,  sec- 
tion 690.— Slade's  Estate,  In  re,  122  Oal.  434, 
55  Pac.  158. 

fh]  Since  the  court  baa  Jnriadietion  to  set 
apart  exempt  property  of  an  estate  for  the 
use  of  the  survivbig  Spouse,  on  her  petition, 
under  Code  of  Civil  Procedure,  section  1466, 
it  is  immaterial  whether  the  relief  was 
granted  under  an  erroneotu  sense  of  compul- 
sion, or  in  the  exercise  of  a  sound  discretion. 
Slade'a  Estate,  In  re,  122  Cat  434,  65  Pae. 
158. 

[i]  A  fandly  allowance  was  granted  from 
the  proceeds  of  an  estate  before  the  return  of 
the  inventory.  The  executors  continued  to 
make  payments  under  such  order  after  the 
return  of  the  inventory,  and  the  court  im- 
pliedly recognized  ite  continuance  by  sub- 
sequently modifying  it,'  and  thereafter  grant- 
ing ex  parte  orders  authniaing  the  custodian 
of  the  funds  of  the  estate  to  pay  cotain 
■una  on  aeeount  thweof,  under  the  vistakeiu 
belief,  which  was  shared  by  ereditora  of  the 
estete,  that  it  did  not  bee<Hue  ineffective 
on  the  return  of  such  inventtwy.  Held,  that 
suoh  facts  did  not  preveat  Che  creditors  ttmn 
contsatiBg  iooh  paymenta  ob  aa  a^pUectioa 


for  the  allowance  of  the  accounts  <tf  the  ad- 
ministratrix.—Boll's  Estate,  In  re,  148  CaL 
97,  76  Pac  679. 

Fctt  AuTHOKiTiKs  Ffioif  Otbib  Buns: 

See  18  Cyc.  399-402:  22  Cent  Diff.,  cols. 
1114-1126,  3S  718-728. 

§  268.   Jurisdiction  on  Denial  of  Statu 

as  Child. 

[a]  ^pon  an  application  to  the  probate 
eonrt  for  a  family  allowance  by  an  alleged 
daughter  of  decedent,  the  question  as  to 
whether  or  not  the  petitioner  is  a  child  of  the 
decedent  is  a  question  of  fact  for  the  court  to 
determine  before  denying  or  granting  the  ap- 
plication, and  the  mere  fact  that  the  peti- 
tioner's status  as  a  child  of  the  decedent  is 
denied  does  not  render  the  court  without 
jurisdiction  to  make  the  order  of  allowance, 
provided  the  facts  showing  the  petitioner's 
right  are  proved  by  competent  evidence. — 
BIythe,  Estate  of,  99  CaL  472,  34  Pac.  106. 


8  2S9. 


Kotlea. 


[a]  The  voluntary  appearance  in  the  pro- 
bate court  of  an  executor  in  proceedings  for 
an  allowance  is  a  waiver  of  the  issuance  and 
service  of  a  citation  on  him.— Johnson  v. 
Tywm,  45  CaL  257. 

[b]  A  decree  setting  apart  certaf|i  property 
from  the  estate  of  one  deceased  for  the  use 
and  benefit  of  his  minor  children  will  not 
be  vacated  because  no  notice  to  general  cred- 
itors was  given,  the  proceedings  otherwise 
appearing  to  have  been  regular. — ^Palomarea' 
Estete,  In  re,  63  Cal.  408. 


§  260. 


Partloi. 


[a]  The  son  of  the  widow  may  petition  for 
the  allowance  to  her,  though  he  is  also  the 
executor.— Oarrity's  EsUte,  In  re,  108  CaL 
463,  41  Pae.  485;  Buckley,  Appeal  of,  88  Pae. 
628. 

S  201.   Plaadlng; 

[a]  An  order  refusing  a  family  allowance 

to  the  widow  and  children  of  a  decedent 
to  whom  a  homestead  consisting  of  farming 
land  and  some  personal  property  has  already 
been  set  apart  will  not  be  reversed  where 
the  petition  for  such  allowance  does  not 
stete  that  the  proceeds  of  the  farm  are  in- 
sufficient.—Luther's  Estete,  In  re,  67  CaL 
819,  7  Pae.  708. 


i  2flS. 


Naw  TilaL 


[a]  Where,  on  a  widow's  petition  for  an 
aUowauce,  written  objections  were  filed,  and 
after  a  hearing  the  allowance  was  granted, 
the  code  does  not  authorize  a  new  tri^— 
Leach  v.  Pierce,  98  CaL  614,  29  Pac  285. 

[b]  A  motion  for  a  new  trial  is  not  a  pvoper 
pDcedure  after  a  court  in  probate  proeeed- 
iBga  has  made  an  order  of  aUowaace  to  widow. 
Sh^pmaa  t.  Unangst  (CaL  Bap.),  88  faa.  1000. 
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§   Order. 

[a]  Order  making  allowance  to  widow  If 
final  nnlesa  facts  not  diaelosed  when  it  waa 
made  are  brought  to  attention  of  court. — 
Sterena,  In  re,  83  CaL  826,  17  Am.  St.  Sep. 
252,  28  Pae.  879. 

[b]  An  order  for  the  payment  of  a  family 
aUowanee  to  a  widow  is  not  invalid  for  lack 
of  a  speeifie  finding  that  the  property  exempt 
from  execation  and  already  aet  apart  for  her 
swpport  waa  insuflSeient  for  that  porpoee.— 
Welehf  EaUte  of,  106  CaL  427,  89  Pae.  805. 

§  264.   AppeaL 

[a]  Order  making  allowance  to  widow  ont 
of  decedent's  estate  is  appealable. — Stevens, 
In  re,  83  CaL  826,  17  Am.  St.  Sep.  252,  28 
Pae.  379. 

[b]  Allowance  to  widow  cannot  be  reviewed 
by  court  making  it  after  lapse  of  time  to  ap- 
peaL — Stevens,  In  re,  83  Ctd.  826,  17  Adl  8t. 
Sep.  252,  28  Pae.  879. 

[c]  Three  hundred  dollar  undertaking  acts 
as  stay  upon  appeal  from  order  requiring 
administrator  to  pay  family  allowance. — 
Pennie  v.  Superior  Court,  89  CaL  33,  26  Pac 
617. 

[d]  On  appeal  by  an  administrator  from  an 
order  directing  him  to  pay  the  widow  of  de- 
cedent a  certain  amount  per  month,  as  a 
family  allowance,  it  will  be  presume^  in  the 
absence  of  the  evidence  before  the  court  be- 
low, that  the  condition  of  the  estate  was 
such  as  to  authorize  the  allowance  of  the 
sum  fixed  in  the  order. — Carriger's  Estate, 
In  re,  41  Pae.  700. 

[e]  A  special  administrator  is  the  "party 
aggrieved,"  and  hence  may  appeal  from  an 
order  directing  him  to  pay  the  arrearage  of 
a  family  allowance  which  has  accrued  since 
the  suspension  of  the  general  administrator. 
Welch's  Estate,  In  re,  106  CaL  427,  39  Pac 
805. 

[f]  If  the  widow  should  petition  for  an  al- 
lowance under  section  1466  of  the  Code  of 
Civil  Procedure,  after  an  order  setting  apart 
to  her  the  exempt  property,  it  must  be  pre- 
sumed that  the  court  will  aet  with  due  re- 
gard to  its  previous  order,  and  to  the  sub- 
sequent condition  of  the  estate. — Slade,  Es- 
tate of,  122  CaL  434,  65  Pac  158. 

§  866.  Effect  Of  AUvwanee. 

[a}  Where  a  family  aUowanee  under  Code 

of  Civil  Procedure,  section  1466,  is  made  for 
support  of  deceased's  widow,  she  being  the 
only  surviving  member  of  the  family,  money 
payable  to  her,  under  the  order  therefor, 
prior  to  her  death,  belongs  to  her  estate, 
though  payment  was  stayed  by  appeal  from 
the  order,  which  was  not  aflSrmed  till  after 
her  death.— Lnx'a  Estate,  In  le,  U4  CaL  78, 
45  Pac  1023. 

[b]  Under  the  amendment  of  1880  to  see- 
tion  1469  of  the  Code  of  Civil  Procedure, 
eonttnad  Ik  ooiineetioB  with  seetion  1468 


of  the  same  code,  an  order  setting  ^>art  On 
estate  of  a  deceased  person  of  less  value  than 
fifteen  hundred  dollars  vested  title  to  an 
undivided  half  thereof  in  the  widow,  and  to 
the  other  undivided  half  thereof  in  the  minor 
children  as  tenants  in  common. — McQnire  t. 
Lynch,  126  CaL  676,  59  Pac.  27. 

VOB  AtrTHOBITIES  PBOK  OtHIB  STATES: 

See  18  Gyc.  403;  88  Cent.  Dig.,  eola.  1186- 

1128,  fi  724. 

S  266.  Uodlfleatloii  or  Settiiig  AiUe  AUow- 
anee. 

[a]  Where  an  allowance  to  the  widow  for 
a  limited  period  has  been  exhausted,  and  the 
estate  is  solvent,  she  is  entitled  to  such 
further  allowance  as  is  neeesnry  for  her 
maintenance  during  the  progress  of  settle- 
ment of  the  estate.— Roberts'  Estate,  In  re, 
67  Cal.  349,  7  Pac.  733. 

[b]  Code  of  Civil  Procedure,  section  1466, 
requiring  the  court,  after  return  of  inven- 
tory, to  make  a  reasonable  allowance  for 
support  of  the  family,  to  continne  during  ad- 
ministration if  the  property  set  apart  to  them 
be  insufficient,  appliee  to  a  widow  to  whom 
sufficient  property  has  not  been  set  apart, 
though  she  have  enough  of  her  own. — ^Lux'a 
Estate,  In  re,  100  CaL  598,  35  Pac.  841. 

tc]  Where  executors,  one  of  whom  is  the 
widow,  have  in  good  faith,  but  without  an 
order  of  court,  paid  said  widow  a  family  ■ 
allowance  in  excess  of  what  the  eourt  after-  i 
ward  allows,  they  are   liable  for  interest  ] 
on  the  excess  at  the  legal  rate,  compounded  I 
annually.— Lux's  Estate,  In  re,  100  Cal.  606, 
86  Pac  845. 

Fob  Adthobities  Fboh  Othkb  States  : 

See  18  Cyc  405:  28  Cent.  Dig.,  eoL  1134, 
8  728. 


S  267.  Of  Oredttan, 

[a]  Where  the  probate  court  directed  the 
executors  of  an  estate  to  pay  to  the  widow, 
as  guardian  of  infant  heirs,  a  sum  of  money 
which  the  executors  had  received  to  the  use 
of  the  estate,  and  she,  without  leave  of  the 
court,  assigned  the  order  to  one  who  advanced 
to  her  money  for  the  immediate  maintenance 
of  the  wards,  it  was  held  that  the  assignee 
might  maintain  an  action  against  the  ex- 
ecutors to  recover  the  money. — Schmidt  ▼. 
Wieland,  36  Cal.  343. 

[ab]  The  mortgagees  of  the  widow,  who 
advaneed  money  to  support  the  family,  are 
not  chargeable  with  notice  of  the  snbsequent 
unusual  application  by  the  widow  for  a 
family  allowance  made  to  cover  many  past 
years,  after  the  estate  is  ready  for  distribu- 
tion and  the  children  had  ceased  to  be  a 
charge  upon  the  widow,  and  for  a  sale  of  the 
realty  to  pay  such  allowance.— Curtis  v. 
Schell,  129  CaL  808,  78  Am.  St.  Sep.  107,  61 
Pac  951. 
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n>]  Where  an  executor  is  ordered  by  the 
court  to  pay  a  certain  monthly  allowance  to 
the  widow  of  testator,  and  creditors  of  the 
estate  do  not  appeal  from  the  wder,  whieh 
is  not  Toid  on  its  taee,  or  ask  that  it  be 
set  aaide,  they  cannot  object  to  the  allow- 
anea  of  the  executor's  aceonnt,  showing  sneh 
payments,  on  the  gronnd  that  the  estate  was 
insolvent  when  the  order  was  made. — (1900) 
Thompson  t.  Btaaoke,  131  Cal.  1,  63  Pac.  81; 
rehearing  denied  (1901)  131  CaL  1,  68  Pae. 
•68;  Bank  of  California  t.  Staacke,  181  CaL 
1,  63  Pae.  81. 

f  2671/,.   Bights  Of  HefiiL 

[a]  A  widow  to  whom  a  family  allowance 
kas  been  paid  by  order  vt  court  hdd  not  ae- 
conntable  to  the  children  after  theb  majority 
for  shares  not  expended  for  their  support 
(Code  Civ.  Proc,  sees.  1467,  1468).— BeU  ▼. 
Bell  (Cal.  App.),  83  Pae.  814. 

Vim  ATTTHOBmBS  Fbom  Othsb  Statbs: 

Bee  18  Cye.  405;  SS  Cent  Dig.,  eols.  118A 
1135,  S  729. 

J  268.  Improper  or  EzeesslTe  AUowsnce. 

[a]  A  payment  by  the  admioistrator  to  the 
widow  for  family  support  when  the  estate 
was  Bolvent,  and  there  was  no  reason  to 
think  that  it  would  be  insolvent,  shoald  be 
allowed,  although,  when  the  account  is  set- 
tled, the  estate  is  insolvent. — Fernaudes 's 
Estate,  In  re,  119  CaL  679,  SI  Pac.  851.  * 

[b]  Where  a  probate  judge  had  made  a 
family  allowance  to  one  as  the  widow  of  the 
deceased,  whieh  has  become  final,  he  had 
no  i>ower  to  suspend  the  allowance  without 
a  petition  filed  or  notice  given. — Nolan's  Es- 
tate, 145  Cal.  559,  79  Pae.  428. 

[c]  Where  the  probate  court  made  a  family 
allowance  to  the  admiuiitratrix  of  an  estate 
as  the  widow  of  the  deceased,  as  permitted 
by  Code  of  Civil  Procedure,  section  1466. 
whieh  was  not  appealed  from,  as  permitted 
by  Code  of  Civil  Procedure,  iection  963,  sub- 
division 3,  it  became  final;  and  though,  on  a 
partial  distribution,  the  court  fouud  that  the 
administratrix  was  not  the  widow  of  the 
deceased,  the  family  allowance  could  not  be 
set  aside  on  an  order  settling  the  account 
of  the  administratrix. — Nolan's  Estate,  In  re, 
145  OaL  558,  79  Pac  4S8. 

Fob  AuTHOBims  Fbom  Oran  Srans: 

See  22  Cent.  Dig.,  eols.  1181-1138,  }  727. 

VI.   AXXOWANOE    AND  PAYMENT  OF 
OIiAUCS. 

A.  Liabilities  of  Estate,  S69-876. 

B.  Presentation  and  Allowanee,  §§  877-SSO. 
0.   Priorities  and  Payment,  §$  321-338. 

A.    UABILITIE8  OF  ESTATE. 

OBUOATI0N8  OF  DSOEDBMT.  I  969. 

  SEBVXOSB    BINDIBBO    TO  SIOBDBNT, 

I  fiTO. 

OUnfa  BABttBD  BT  UMITATIOH,  I  171. 


CLAIMS  ABI8INO  AFTXB  DEATH  OF  DSOB* 

DBNT.  1  S7S. 
—  FUKERAL  BXFBNSXS,  |  179. 

  MONUMENTS,   I  374. 

  8BRVI0B8  MNDEBSD  BBTATB.  I  9TB. 

0LAIM8  OF  SXECDT0B8  OB  AJ>KZn8TBAT0Ba» 

I  976. 

t  988.  ObligattoM  of  Dandsnt. 

[s]  A  judgment  against  sureties  cannot  be 
enforced  by  them  as  a  claim  against  the 
principal's  estate  until  tikcy  have  paid  itr— 
Hill's  EsUte,  In  re,  67  CaL  288,  7  Pae.  664. 

[b]  Where  a  defendant  in  ejectment  died 
after  executing  an  undertaking  on  appeal, 
pursuant  to  Code  of  Civil  Procedure,  section 
045,  that,  if  the  judgment  be  alBrmed,  or  the 
appeal  dismissed,  he  would  pay  the  value  of 
the  use  and  occupation  of  the  premises  pend- 
ing the  appeal,  the  right  of  action  for  such 
use  and  occupation  survived  against  his  es- 
tate, to  be  collected  from  it  as  any  other 
claim,  or  from  the  sureties  on  the  undertak- 
ing, and  not  against  the  administrator  per- 
soQslly,  who  coUected  rents  of  the  premises. 
Sh^perd  v.  Tyler,  92  Cal.  552,  28  Pae.  601. 

[c]  Plaintiff  leased  property  of  B.,  and 
gave  him  five  hundred  dollars  as  security,  to 
be  paid  back  on  the  expiration  of  the  lease. 
B.  died,  and  H.,  who  was  appointed  his  exeen* 
trix,  filed  an  inventory,  which  recited: 
"Moneys  belonging  to  said  deceased,  .  .  .  . 
8500,  held  as  eecurity  for  lease  from"  plain- 
tiff. H.  died  after  the  termination  of  the 
lease.  Held,  that  an  action  might  be  main- 
tained therefor  against  the  estate  of  H. — 
Beiter  v.  Botbichild,  33  Pac  849. 

F(S  AuTHcnims  Tbou  Othbb  Staxu: 

See  18  Cye.  40S;  22  Cent.  Dig.,  cob. 
1186-1148,  I  780;  eols.  1160-116A  » 
738-74S;  eol.  1166,  <  748. 

{  870.   Semees  Bendend  to  Deeadrat. 

[a]  One  who  renders  services  gratuitously, 
with  no  intention  to  ask  or  to  reeeive  any 
eompeuaation  therefor,  cannot  make  such  ser- 
vices the  subject  of  a  claim  against  the  es- 
tate of  the  person  for  whom  the  service  was 
rendered. — ^Hanson's  Estate,  In  re,  133  OaL 
88,  65  Pae.  14. 

S  271.   Claims  Barred  by  Limltattoi. 

[a]  Administrator  is  prohibited  from  allow- 
ing claims  barred  by  statute  of  limitations. 
Hidden 's  Estate,  Hatter  of,  23.  CaL  863,  66 
OaL  189. 

[b]  Under  section  1499  of  the  Code  of  Civil 
Procedure  an  administrator  is  prohibited 
from  allowing  a  claim  against  the  estate 
which  is  barred  by  the  statute  of  limitations. 
Borland  v.  Borland,  66  CaL  189,  6  Pac  77. 

[c}  When  claim  does  not  appear  upon  Its 
face  to  be  bsrred,  administrator  may  refuse 
to  allow  it  if  barred  in  fact.— 'Wise  ▼.  Hosan, 
77  CaL  187,  19  Fac  878. 
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[d]  An  adminiBtrator  will  not  be  per- 
mitted to  waive  tbe  statate  of  limitation! 
upon  a  claim  which  is  barred  by  the  statnU 
of  Umitationi,  and  he  does  not  waive  raeh 
claim,  nor  the  presentation  of  it  against  the 
'estate,  hj  bringing  an  action  to  qniet  title 
of  the  estate  as  against  one  to  whom  the.  d»- 
eedent  had  conveyed  his  land  to  secure  4 
debt  which  is  barred  by  the  atatnte  of  limi- 
Uttons.— Bov«e  Fisk,  UO  CaL  107,  48  Pm. 
478. 

[a]  Where  a  dalm  has  become  barred  under 
the  statute  of  limitations,  the  bar  cannot  be 
waived  by  an  acknowledgment  of  the  debt  by 
the  administrator. — Vrooman  T.  Li  Po  Tai, 
113  Cal.  302,  45  Pae.  470. 

[f ]  Neither  the  exeentor  nor  the  jndfe  had 
any  right  to  allow  any  part  of  a  claim  which 
was  barred  by  the  statate  of  limitations.— 
Etchai  V.  Orena,  127  Cal.  588,  60  Pae.  45. 

[g]  Where  decedent's  wife,  under  his  order 
anthorizing  a  bank  to  allow  her  to  draw  any 
of  his  deporit,  drew  it  ont  and  deposited  it  in 
her  own  name,  she,  if  the  deposit  did  not  pass 
to  her  as  donee  or  beneficiary  of  a  trust,  held 
it  as  tmstee  for  decedent  at  the  time  of  bis 
death,  and,  she  having  been  appointed  his 
execntrix,  the  claim  of  his  representatives 
therefor  is  protected  from  the  ranning  of  the 
statute  in  her  favor  as  a  claim  for  a  debt 
from  her  to  1^  would  be  proteeted.— fipragne 
T.  Walton,  145  Oal.  228,  78  Pae.  545. 

[h]  Where  testator  by  his  will  expressly 
repudiated  the  defense  of  limitations  against 
certain  claims,  saeh  repudiation  was  binding 
on  his  exeeutors  and  could  be  anforeed  in  a 
suit  by  a  creditor.— Glassell  v.  Olasaell,  147 
CaL  510,  82  Pae.  42. 

POB  AOTHOBims  nou  OTHn  States  : 

Power  of  executors  and  administrators 
to  revive  debts:  12  Am.  Dec.  659,  note. 
See,  also,  18  Cyc.  422-435  ;  22  Oent. 
Dig.,  ealL  1160-1174,  »  74A-76S. 

S  873.  OlaliHi  Aifdng  JkfUr  DmOi  of  D*- 
cedant. 

[a]  An  exeestor,  as  devisee  in  truth,  acting 
under  the  provisions  of  the  will,  sold  prop- 
erty of  the  estate,  and  applied  to  the  probate 
court  for  a  confirmation.  Plaintiff  filed  an 
advanced  bid  with  the  court,  whereupon  the 
executor  conveyed  the  property  to  the  first 
bidder.  The  court  denied  confirmation,  and 
ordered  and  ewfirmed  a  sale  to  plaintiff,  he 
paying  the  amount  of  his  bid  to  ue  executor. 
The  first  bidder  ^pealed  from  the  order  of 
confirmation,  which  was  reversed.  Plaintiff 
then  filed  a  petition  to  compel  the  return 
from  the  estate  to  him  of  the  money  paid  to 
the  exeentor.  Held,  that  plaintiff  held  no 
debt  or  claim  against  the  estate.— WilUams' 
Estate,  In  re,  88  Pae.  841;  AppMl  of  lUgae, 
82  Pae.  241. 

I  278.   Fonecal  Btpwaw, 

[a]  Proper  expenses  of  the  dispoiStloB  of 
tha  body  of  tha  deeadont  may  ba  made  a 


against  his  estate.-^  DonaeD  t, 
188  CaL  885,  55  Pae.  006. 


Fob  ADTHovmss  noH  Othd  Statis: 

Liability  for  funeral  expenses:  9  Am. 
Dec.  652,  note;  83  L.  B.  A.  660,  note. 
See,  also,  18  Cyc.  437;  22  Cent.  Dig., 
eols^  1177-1181,  8  755. 

I   UmniiMnto. 

[a]  Though  there  iji  no  teataoMBtary  dia- 
position  or  direction,  a  reasonable  sum  will 
be  allowed  to  be  paid  from  the  estate  of. a 
decedent'  for  the  erection  of  a  monument. — 
Koppikna'  Estate,  In  re,  1  CaL  A^  84,  81 
Pae.  788. 

iw  AVTHOBim  nou  Onaat  svAns: 

See  18  Oye.  489,  note;  88  Cent  Dig.,  cola. 
1181,  1182,  f  760. 

g  276.   Serrlees  Beodand  Bstata. 

[a]  Claim  of  attorney  for  services  rendered 
to  heirs  under  contract  with  them  is  not 
proper  charge  against  estate. — Stnttmeister, 
In  re,  76  Cal.  348,  17  Pac.  223. 

[ab]  Attorney  appointed  to  resist  claim 
presented  by  executor  is  entitled  to  fee  for 
services  rendered  in  snpreme  court  on  appeal 
to  bo  fixed  by  aaperior  court. — Painter  v.  Es- 
tate of  Painter,  78  CaL  627,  81  Pae.  432. 

[ae]  An  attorney  for  exoentora  haa  no 
claim  against  the  estate  of  the  deceased  tes- 
tator, except  for  services  rendered  to  them 
in  behalf  of  the  estate,  and  in  such  an 
amonnt  as  may  be  allowed  therefor  by  the 
court  to  the  executors. — Firebaugh  Bur* 
bank,  121  Cal.  186,  63  Pac.  560. 

[ad]  Where,  on  settling  the  aeeonnt  of  an 
administrator  who  had  been  suspended,  the 
court  allowed  him  a  certain  snm  for  the  aar- 
vices  of  a  certain  attorney,  such  attorn^ 
cannot  recover  each  sum  from  the  successor 
of  such  administrator  or  from  the  estate, 
but  he  must  look  for  pay  to  his  employer.— 
HcKee  v.  Sober,  138  CaL  367,  71  Pae.  438,  re- 
hearing denied,  71  Pae.  649. 

[b]  An  attorney  employed  by  an  executor 
or  administrator  to  assist  him  in  the  execu- 
tion of  his  trust  is  not  the  attorney  of  the 
estate,  but  simply  of  the  executor  or  admin- 
istrator who  aelects  and  employs  him,  and 
allowances  for  his  services  must  be  made  to 
the  executor  or  administrator  and  not  to  the 
attorney,  and  he  haa  no  claim  that  ho  can 
enforce  against  the  aatate  by  action  or  in 
any  other  nuwner.— Kroger 's  Eatata,  In  ra, 
148  CaL  141,  76  Pae.  80L 

[be]  An  heir,  who,  as  such,  successfully 
prosecutes  an  action  for  removal  of  the  ex- 
ecutors, is  not  entitled  to  payment  ont  of 
the  estate  of  her  expenditure*  in  the  remorail, 
'  though  she  aftwward  becomes  special  admin- 
istratrix.—Bell 'a  Estate.  In  re,  145  CaL  646, 
78  PU.8M. 
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[e]  As  attorney  performed  lervieeB  prop- 
erly belonging  to  an  exeentor.  Held,  that  he 
most  look  to  the  executor  to  eo^ensate  him 
for  neh  Berrieeai — ^Ballentiiie's  Z«tat^  In  re, 
Hyr.  Prob.  86. 

[d]  An  eatate  is  liable  for  the  lerrieee  of 
an  attorney  employed  by  an  exeentor,  who 
has  reeigned  and  been  succeeded  by  an 
adminiBtrator,  even  thongh  the  executor 
omitted  to  report  the  attorney's  eerriees  as 
an  item  in  any  of  his  acconnts. — Marrin's 
Estate,  In  re,  Myr.  Prob.  163. 

[e]  Where  plaintiff,  after  the  death  of  de- 
ceased, continued  in  his  former  work  of  tak- 
ing care  of  the  latter 's  stables  and  stock 
withont  any  authority  from  the  administra- 
trix, such  aerriees  form  a  charge  of  necessity 
on  the  estate.— Todd  t.  Ifartia,  37  Pae.  878, 

FOB  AtrrHOBrms  roh  Othxb  States  : 

See  18  Ctc  440:  22  Cent  Dig.,  eola.  1188- 
1185,  S  767. 


S  876.  Olalsis  Of  BxwtOM  or  ASatata- 

traton. 

[a}  A  decedent  agreed  to  convey  to  a  per- 
son who  afterward  became  his  executor  a 
city  lot  of  a  certain  value  as  a  compensation 
for  services  rendered,  and  died  after  the 
services  were  rendered,  but  before  conveying 
the  lot.  Held,  that  the  value  of  the  lot  was 
to  be  regarded  as  the  measure  of  compensa- 
tion, BO  that  the  executor  was  entitled  to  be 
allowed  a  claim  for  the  value  of  the  lot 
against  tiie  estate,  and  was  not  required  to 
present  the  claim  for  the  reasonable  value 
of  his  services. — Towne's  Estate,  In  re,  143 
CaL  507,  77  Pac.  446. 

[b]  TTnder  Code  of  Civil  Procedure,  sec- 
tions 1507-1602,  an  adninistrator  Is  entitled 
to  s|>eeific  perfoimanee  gainst  the  estate  of 
the  decedent's  contract  to  eonvey  land  to 
him. — Oamier'a  Estate,  In  re,  147  Oal  467, 
82  Pac  68. 

Fob  AnTHoBiTiKB  vaou  Otbo  BrAin: 

Bee  18  pye.  446;  88  Cent  Dfg-  eolM.  1187- 
1190,  8  760. 


&    PBESENTATION  AND  ALLOWANCE. 

KXCESSrFT  FOR  PRBSaNTATIOK,  |  277. 
STATUTORY  PROVISIONS,  |  278. 
a«AIKS  WHICH  UUBT  BE  PBB8EHTZD,  }  879. 
  OONTINOKNT  CLAIIIB  AND  OLAIHS  VOT 

YVT  DUB,  I  280. 
  CLAIMS  OF  KXBCpTOBa  AJTD  ADMHHO- 

TBAT0B8.  I  181. 

  JUDQUENTS.  I  383. 

  TAXES  AND  ASSESSMENTS.  |  388. 

1   CLAIVB    FOB    TRUST    FUNDS    AND  EH- 

FOBCEMENT  OF  TRUST.  |  284. 
  CLAIMS  FOB  TITLB  OK  FOaSSBBrOH  OF 

PBOPERTT.  I  38S. 
  VOBTGAOES.  i  388. 

  CLAIMS    SECURED    BT  MQBTOAOa  OH 

HOlfSSTEAD,  I  386%. 
mn  VOE  PBSaBHTATIOK.  I  S8T. 


 OLAIHS  KATUSnra  AFTn    Tncs  FOB 

PBESElTTATXOlf,  I  S88. 

—  PBKSBHTATION  BXFOBB  HOTIOB  TO 
0BEDITOB8.  |  389. 

 COMPUTATION  OF  TDO,  |  S90. 

  OLAIUa  SECUBED  BT  UOBTOAai,  |  391. 

  EXTENSION  OF  TIME,  |  203. 

NOTICE  TO  CREDITORS,  |  298. 

  FOBM,  BBQUISTTES  AND  8UFFZ0IBN0T, 

I  294. 

  BFFBOT  OF  FAJLUBB  TO  OITB  NOTXOB. 

I  395. 
  PROOF,  i  398. 

STATEMENT  AND  TBBIFIOATIOH  OF  OLAIM— 

FOBM.  I  39T. 
  STATEMENT  OF  OBXDITB  AND  OFFSETS, 

I  898. 

  ATTACHMENT    OF    INSTBUMENT  UPON 

WHICH  CLAIM  IS  BASED,  |  299. 

 FOBM,  REQUISITES  AND  SDFFIOIENOT  OF 

VBBIFIOATION,  i  800. 

 PERSONS  WHO  MAY  VERIFY,  |  801. 

  AMENDMENT,  I  803. 

  CLAIMS  OP  EXECUTORS,  1  808. 

PBESENTATION  AND  FILINO.  |  804. 

  PERSONS  WHO  MAT  PRESENT  CLAIMS, 

I  SOS. 

PERSONS  TO  WHOM  CLAIM  MAT  BB.FBE- 

BENTED,  i  808. 

 WAXTEB  OF  PBBSBNTATION,  |  807. 

  E9VE0T  OF  PBESENTATION,  |  808. 

EFFECT  OF  FAILUBE  TO  PBB8ENT.  1  809. 
  EXCUSES,  I  810. 

ALLOWANCE  AND  REJECTION,   |  81014. 

  NATUBB  OF  ACT  AND  CAPACITY  TO  FEB- 

FOBM,  I  811. 

—  BFPECT  OF  ALLOWANCE  OB  DISALLOW- 
ANCE. I  811 

 ALLOWANCE  BT  OOEXBOUTOB,  I  813. 

  ALLOWANCE  BT  OOUBT,  |  818. 

 RIGHT  OF  CLAIMANT  TO  BE  IKFOBVZD 

OF  DISALLOWANCE.  |  814. 

—  NECESSITY  FOB  INDORSEMENT  OF  AL- 
LOWANCE OB  REJECTION  OF  CLAIM, 
«  SIS. 

  EFFECT  OF  AOOEPTIlfO  PABTIAL  ALLOW- 
ANCE, I  818. 

SBTTINa  ABIDE  ALLOWANCE  OB  DI8ALL0W- 
AVCT.  I  817. 

 PROCEEDINGS,  |  818. 

DISPUTED  CLAIMS,  I  819. 

BXTIEW,  I  830. 


S  S77.  lfeoe8>ltf  tvt  VnMntaUon. 

[a]  Court  is  not  authorised  to  make  an  ex- 
ception in  favor  ef  claim  not  presented  in 
time  to  relieve  from  hardship  or  to  aid  ap- 
irarent  equities.— Morrow  v.  Barker,  119  Cal. 
86,  (a  Pite.  IS. 

fb]  Under  Code  at  Civil  Procedore,  section 
1403,  providing  that  all  contract  claims  mnst 
be  presented  within  the  time  limited  in  the 
notice;  and  section  ISOO,  detdaring  that  no 
action  shall  be  maintained  on  a  claim  not 
presmted— the  representative  of  a  creditor 
who  has  died  before  the  expiration  of  the 
time  limited  in  such  notice  cannot  malatain 
an  action  againtft  a  decedent's  estate  on  a 
claim  not  presented  to  the  executor  within 
that  time,  as  section  S5S,  relative  to  the 
bringing  of  actions  by   representatives  of 
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ereditort  wlio  have  died  b^on  the  expirtp 
tion  of  the  time  limited  for  the  «ommenee> 
ment  thereof,  is  not  applicable. — ^Uorrow  T. 
Barker,  U9  CaL  65,  61  Pac.  12. 

[e]  A  claim  for  fnneral  expenses  need  not 
be  presented  to  the  administrator  for  his  ap* 
proval. — Porter       Lewin,  128  OaL  146,  08 

Pac  783. 

[d]  Under  Code  of  Ciril  Proeedare,  section 
1502,  requiring  plaintiff  in  an  action  pend* 
ing  against  a  decedent  at  the  time  of  his 
death  to  present  his  claim  to  the  ezecator  or 
administrator  of  the  estate,  and  providing 
that  he  may  not  recover  in  his  action  unless 
proof  of  anch  presentation  be  made,  an  in- 
testate's judgment  creditor,  who,  pending  an 
appeal  by  the  administratrix  as  substituted 
defendant,  failed  to  present  a  claim  against 
the  estate  for  such  judgment  cannot  recover 
from  the  administratr^ — Vermont  ICarble 
Co.  V.  Black,  123  CaL  21,  55  Fae.  609. 

[e]  T7nder  Code  of  Civil  Proeedare,  section 
ISOO,  providing  that  the  holder  of  a  claim 
against  the  estate  of  a  deceased  person  can- 
not maintain  an  action  thereon  unless  the 
claim  is  first  presented  to  the  executor  or 
administrator,  a  holder  of  such  a  claim  can 
recover  only  such  portion  thereof  against 
the  estate  as  has  been  so  presented  for  al- 
lowance and  rejected. — Barthe  v.  Bogers,  127 
CaL  52,  S9  Pae.  310. 

Fob  AuTHOBrms  rsou  Othee  States: 

See  18  Cyc.  448-1353,  note;  22  Cent.  Dig., 
eols.  1194-1198,  H  7«4r766. 

I  278.  BUiuUmy  ProTlaioni. 

[a]  The  amendments  of  1874  to  eode,  see-, 
tions  1498,  1500,  repealing  the  provision  au- 
thorizing suits  upon  mortgages  to  be  main- 
tained against  the  property  of  a  deceased 
person  subject  thereto  without  presentation 
of  the  claim  to  the  administrator  or  executor, 
are  not  retroactive,  and  do  not  give  to  a 
notice  to  creditors,  previously  published,  any 
effect  which  it  did  not  have  under  the  law 
under  whieh  it  was  publiahed.  Held,  there- 
fore, where  a  notice  to  ereditors  had  been 
|tablished  before  the  amendment,  that  a  mort- 
gage of  the  deceased  falling  due  after  the 
amendment  was  not  barred  by  a  failure  to 
present  the  claim  to  the  administrator. — 
Hibernia  Sav.  etc.  Soc  v.  Hayes,  66  CaL  297. 

[b]  Provisions  relating  to  presentation  of 
euims  are  construed  liberally  so  as  to  pro- 
mote justice  and  subserve  best  interests  of 
all  concerned. — Bollinger  v.  Manning,  79  CaL 
13,  21  Pm.  876. 

[c]  Object  of  statutory  requirement  of 
presentation  of  claim  is  to  save  estates  costs 
and  expenses  of  useless  suits. — ^Preston  t. 
Knapp,  85  CaL  661,  24  Pae.  81L 

[d]  Section  1493,  Code  of  Civil  Procedure, 
is  imperative  and  applies  to  all  claims  arising 
upon  contracts. — Morrow  ▼*  BaAer,  119  CaL 
66.  61  Pae.  12. 


ZVS  AUTHOBISIES  Fboh  Othxb  Statis: 

BetroBipeetive  statute,  revivii^;  right  to 
present  elaims  aninat  estates  of  de- 
cedents: 16  Am.  Dee.  718,  note.  See, 
also,  18  Cyc.  1353;  22  Cent.  Dig.,  eols. 
1198-1201,  S  767. 

g  279.  Claims  Which  Ifnst  Iw  Piesflnted. 

[a]  In  the  "Act  to  Begulate  the  Settlement 
of  the  Estates  of  Deceased  Persons,"  the 
words  "claimant"  and  "claim"  are  used  as 
synonymous  with  the  words  "creditor"  and 
"legal  demand."  It  was  not  the  scope  and 
purpose  of  this  action  to  establish  claims 
against  the  estate,  to  be  paid  oat  in  doe 
course  of  administration. — Oray  t.  Palmer, 
9  Gal.  616. 

[b]  If  the  claim  be  not  one  that  neeeBsarily 
and  on  the  face  of  it  draws  interest,  the 
claim  for  interest,  as  well  as  for  the  prin- 
cipal, must  be  presented  to  the  administrator 
before  suit. — ^Aguirre  Packard,  14  OaL  171, 
73  Am.  Dee.  646. 

[c]  Under  the  one  hundred  and  thirtieth 
section  of  the  act  of  1S51,  relative  to  the 
estates  of  deceased  persons,  elaims  against  an 
estate  which  are  due  must  be  presented  to 
the  executor  or  administrator  as  therein  pre- 
scribed, and  within  tiie  time  allowed,  or  they 
will  not  constitute  a  diarge  against  the  es- 
tate.—Pieo  v.  De  La  Oaerrs,  18  Cal.  422. 

[d]  Under  the  two  hundred  and  forty- 
fourth  section  of  the  statute  a  contingent 
claim  may  be  presented  to  the  probate  judge 
without  the  affidavit  required  by  section  131; 
and  the  effect  might  be  to  cause  the  money  to 
which  the  party  may  be  prospectively  en- 
titled to  be  paid  into  court.  But  this  does 
not  relieve  the  party  from  the  necessity  of 
presenting  such  claim  to  the  executor  after 
it  becomes  absolute,  with  the  proper  affidavit, 
before  he  can  be  compelled  to  act  on  it.— 
Pieo      De  La  Ouena,  18  CaL  482. 

[ef]  Death  of  defendant  during  pendency  of 
action  subjects  proceedings  to  probate  act, 
and  claim  in  suit  must  be  presented  for  al- 
lowance—Myers T.  Mott,  89  CaL  359,  89  Am. 

Dec.  49. 

[g]  Bight  to  money  in  hands  of  estate, 
nnder  an  equitable  assignment,  must  be  pre- 
sented.— Sharpstein  v.  Triedlander,  54  (TaL 
58. 

[h]  F.,  in  consideration  of  professional  ser- 
vices rendered  for  him  by  S.,  an  attorney, 
in  obtaining  a  settlement  of  a  claim,  by 
which  settlement  F.  -obtained  two  notes  for 
five  thousand  dollars  eaeh,  agreed  to  hold  the 
notes,  collect  them,  and  pay  S.  one>half  the 
amount  received.  F.  assigned  one  of  them, 
and  after  F.  's  death  it  was  paid  to  the  as- 
signee. In  an  action  by  8.  to  compel  F.'s 
executrix  to  assign  the  other  note  to  S.,  held, 
that  S.,  instead  of  presenting  his  claim 
against  F.'s  estate^  eoiud  elect  to  regard  the 
two  notes  as  constituting  an  entire  fund,  an'* 
to  take  the  unpaid  note  as  his  share  thereof. 


Digitized  by  Google 


EZECUTOBS  AND  ADSONISTBATOBS,  TI,  B,  |  280.  SSflT 


In  tath  ease  he  need  not  present  his  claim. — 
Sfaupstein  v.  Friedlander,  64  CaL  68. 

[i]  Only  eneh  claims  are  required  to  be 
presented  as,  when  alloved,  will  rank  among 
the  acknowledged  debts  of  the  estate  to  be 
paid  in  dne  coarse  of  administration. — Hi- 
bernia  Savings  etc.  Sec  t.  Conlin,  07  Ca.. 
178,  7  Pac  477. 

[j]  'Where  promiBsoiy  note  is  extiDipish^d 
by  substitution  of  new  obligation  in  its  place, 
and  afterward  the  maker  of  the  note  dies, 
the  claim  presented  against  the  estate  most 
be  based  npon  the  new  obligation,  and  not 
apon  the  note. — Estate  oi  Sillenberaer,  78 
C&L  549,  14  Pac  513. 

[k}  Where  a  policy  of  insoranca  was  as- 

signed  to  satisfy  a  debt,  and  the  assignee  was 
authorized  to  collect  the  money  from  the  com- 
pany, which  he  did  on  the  death  of  the  in- 
snred  and  retained  the  amount  of  the  debt, 
and  paid  over  the  balance  to  the  insured 's 
executor,  it  was  error  for  the  court  to  refuse 
to  allow  the  claim  in  the  executor's  account 
on  the  gronnd  that  it  was  not  presented 
against  the  estate,  as  a  pledgee  is  not  obliged 
to  present  his  claim  to  the  executor  of  the 
pledgor  unless  he  seeks  recourse  against  other 
property  of  the  estate. — Galland's  Estate,  In 
re,  92  CaL  298,  S8  Pae.  887. 

[1]  Where,  after  a  grant  of  land  without 
warranty,  the  grantor,  on  being  aued  for  part 
of  the  land,  contracts  to  indemnify  the  gran- 
tee for  any  of  the  land  lost  to  him  by  the 
suit,  without  any  modification  of  the  terms 
of  the  conveyance,  and,  pending  such  suit, 
the  grantor  dies,  the  contract  of  indemnity 
constitutes  a  claim  against  the  estate,  which 
must  be  presented  within  the  statutory  time. 
Maddoek     SosseU,  109  CaL  417,  42  Pae.  139. 

[m}  An  action  to  abate  a  nuisance  and  for 
damages  for  obstructing  a  private  way  may 
be  maintained  against  the  personal  *  repre- 
sentatives of  a  decedent  without  first  filing  a 
claim  against  the  estate,  only  claims  arising 
on  contract  being  required  to  be  so  filed  and 
rejected  before  suit  brought.  (Code  Civ. 
Proe.,  sees.  1498,  1498.)— Hardin  Sin  Claire, 
115  CaL  460,  47  Pae.  363. 

[n]  Money  demand  against  decedent,  though 
arising  from  trust,  must  be  presented  to  ex- 
ecutor when  funds  not  capable  of  identifica- 
tion.— Oreutt  V.  Gould,  117  CaL  316,  49  Pac. 
1S8. 

[o]  Claimant  for  settlement  of  account  of 
decedent  as  administrator  of  estate  of  which 
claimant  was  administratrix  held  not  a  cred- 
itor within  meaning  of  probate  law  and  need 
not  present  his  claim. — Datard's  Estate,  In 
re,  147  Cal.  253,  81  Pac.  519. 

fp]  Ad  action  will  lie  against  an  executor, 
without  presentation  of  a  claim  against  the 
estate,  for  money  which  can  be  identified  in 
specie  as  belonging  to  plaintiff. — Spragne  T. 
Walton,  145  Cal.  228,  78  Pae.  645. 

[q]  An  action  against  the  executrix  of  a 
baUee  of  certain  animals  held  an  aetion  for 


breach  of  contract,  so  that  the  complaint  was 
demurrable  for  failure  to  allege  a  presenta- 
tion of  the  claim  to  defendant  executrix  be- 
fore suit,  as  required  by  Code  of  Civil  Pro- 
cedure, section  1500. — ^MoiM  Steele  (CaL 
Sup.),  86  Pae.  693. 

[rl  Under  Civil  Code,  sections  1114,  2872, 
and  Code  of  Civil  Proeednre,  seetion  1180,  a 
deed  of  trust  on  a  bomeatead  held  neither  a 
lien  nor  encumbrance  within  Code  of  Civil 
Procedure,  section  1476,  and  hence  the  cred- 
itor secured  is  not  bound  to  present  his  claim 
to  the  grantor's  executrix  as  a  condition  to  a 
right  to  foreclose  the  deed.— Weber  t.  Me- 
Cleverty  (CaL  Sap.),  86  Pa«.  706. 

Fw  AuTHOKinzs  FiOH  Othkb  States  : 

See  18  Cye.  454-467  ;  22  Cent.  Dig.,  eols. 
1202-1225,  II  768-788. 

§  280.    Oontlngent  Olainis  and  OUlnu 

not  yet  Due. 

[a]  Contingent  daims  and  claims  not  due 
do  not  come  within  the  first  clause  of  section 
130,  relating  to  the  time  for  the  presentation 
of  claims;  they  may  be  presented  to  the  exec- 
utor, etc.,  within  ten  months  after  becoming 
due  or  absolute.  But,  after  becoming  due  or 
absolute,  they  must  be  presented  according 
to  the  statute.— Pico  v.  De  La  Guerra,  18  CaL 
422. 

[b]  The  claim  which  the  ereditor  of  an  es- 
tate may  have  against  the  executor,  by  rea> 
son  of  bis  acts  or  omissions  as  executor,  is 
one  which  becomes  fixed  in  the  lifetime  of 
the  executor,  and  is  not  contingent  on  the 
fact  that  the  estate  may  prove  insolvent  on 
an  account  taken  after  the  death  of  the  ex-, 
ecutor;  and,  in  the  event  of  his  death,  such 
claim  mast  be  presented  for  allowance  to  the 
administrator  of  his  ratate  withiA  the  time 
fixed  in  the  notice  to  creditors. — ^Halleck's 
Estate,  In  re,  49  CaL  111. 

[e]  A  contract  to  pay  money,  although  it 
falls  dne  after  the  death  of  the  obligor,  sur- 
vives; and  as  a  contingent  claim  may  be  pre- 
sented to  the  representative  of  the  estote, 
even  if  it  is  not  to  become  due  until  after 
the  expiration  of  the  ten  months'  publication 
of  notice  to  creditors. — Janin  t.  Browne,  59 
Cal.  37. 

[d]  Covenant  by  lessor  to  indemnify  les- 
sees from  damages  by  the  leaking  or  over- 
flow of  water  upon  their  goods  in  the 
building,  must  be  presented  as  a  contin- 
gent claim  to  the  administrator  of  the  de- 
ceased lessor  within  the  time  limited  by 
notice  to  creditors,  or  any  action  for  breach 
of  it  is  forever  barred,  though  there  may  be 
no  breach  thereof  nntil  more  than  two  years 
after  the  expiration  of  the  time  so  limited. 
Verdier  v.  Boaeh,  96  Cal.  467,  81  Pac.  554. 

[e]  Where  a  claim  against  the  estate  of  a 

decedent  consists  of  a  note  not  then  due,  a 
copy  of  the  note,  followed  by  the  statutory 
affidavit,  is  sufficient,  under  Code  of  Civil 
Proeedura,  seetion  1494,  which  requires  that 
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"if  the  claim  be  not  due  when  presented,  or 
be  contingent,  the  partietUara  of  tneh  claim 
mnit  be  stated."— Croeker-Woolworth  Nat 
Bank  t.  Carle,  133  Cat  409,  66  Pae.  051. 

§  281. .         Claims  of  BzMotm  and  Ad- 

mlalstraton. 

[a]  Only  differenea  between  tiie  dafana  of 
an  executor  or  adminiBtrator  and  thoae  of 
other  creditors,  as  to  their  presentation  after 
publication  of  notice,  is  that  latter  must  be 
presented  to  both  the  executor  or  administra- 
tor and  the  probate  jndge,  and  former  onty 
to  the  jndge.— Estate  of  Taylor,  10  Cal.  482. 

[b]  An  executor  or  administrator  cannot 
pay  a  claim  which  he  holds  against  the  estate, 
and  obtain  a  credit  therefor,  without  flrst 
presenting  the  claim  to  the  probate  judge  for 
allowance  within  the  time  aUowed  by  the 
statute.— Taylor's  Estate,  In  re,  16  CaL  434. 

§  282.   Jvdsmenti. 

[a]  Modification  of  judgment  against  de- 
cedent on  motion  of  executrix  is  in  effect  a 
judgment  against  her  payable  out  of  estate 
and  need  not  be  presented. — Brennan  t.  Bren- 
nan,  6S  CaL  S17,  4  Fac  561. 

[b]  The  homestead  of  a  husband  and  wife 
was  their  community  property.  After  the 
hnsband's  death  a  judgment  was  rendered 
against  the  widow,  and  execution  levied  on 
the  property.  After  the  widow's  death  the 
judgment  creditor  instituted  proceedings  un- 
der Civil  Code,  section  124S,  to  have  the 

I property  appraised,  and  the  exeess  over  five 
thousand  dollars,  if  any,  applied  on  Us  judg- 
,ment.  Held  that,  under  Code  of  Civil  Pro- 
cedure, section  1505,  as  the  levy  on  the  home- 
stead created  no  lien,  the  proceeding  under 
section  1245  could  not  be  maintained,  but 
the  judgment  should  be  presented  for  pay- 
ment to  the  administrator. — Sandera  v.  Bus- 
seU,  86  CaL  119,  21  Am.  St.  Bep.  26,  24  Pao. 
852. 

§  283.   Taxes  and  Assessments. 

[a]  Taxes  assessed  a^nst  the  property  of 
an  estate  pending  administration,  and  while 
the  property  is  in  the  possession  and  under 
the  control  of  an  administrator,  are  not 
claims  against  the  estate,  which  must  be  pre: 
seated  to  the  administrator  for  allowance, 
nnder  the  provisions  of  sections  ISO  and  181 
of  the  probate  act.  The  administrator  must 
pay  saeb  taxes,  as  expenses  in  the  care  and 
management  of  tiie  estate. — ^People  v.  Olvera, 
43  Cal.  492. 

[b]  Where  a  street  assessment  is  made  after 
the  death,  of  the  property  owner,  the  tax 
assessed  is  not  a  claim  against  his  estate 
which  must  be  presented  to  his  administrator 
for  allowanee.— Hancock  v.  Whittemore,  60 
CaL  622. 

I  284.  •—  OUfma  for  ftoit  TnaSM  vaA  Xk- 

f ovsenunt  of  Tnut* 

[ab]  If  trust  property  can  be  traeed  aad 
identified,  cestui  que  trust  may  enforee  trust 


against  administrator  withvnt  presenting 
daim.— Boa^  Caralla,  86  CaL  4^^  26  Pae. 
22. 

[el  A  right  of  action  to  enforee  a  trust 
against  the  administrator  of  a  trustee  is  not 
within  the  purview  of  Code  of  Civil  Pro- 
cedure, section  1493,  which  limits  the  time 
for  presenting  against  the  estates  of  dece- 
dents claims  arising  upon  contract. — Tyler  v. 
Mayre,  95  Cal.  160,  27  Pae.  160. 

[d]  One  who  claims  to  be  a  beneflciaiy  of 
funds  received  by  a  decedent  as  trustee  must 
present  his  demand  against  the  estate  for 
allowance,  like  other  claims,  unless  the  iden- 
tical trust  property,  or  its  product  in  a  new 
form,  can  be  traced  into  the  possession  of 
the  personal  representatives. — McCrath  v. 
Carroll,  110  CaL  79,  42  Pac  466. 

[e]  Where  a  trust  fnnd  held  by  a  deceased 
person  is  susceptible  of  identification,  the 
trust  may  be  enforced  without  the  presenta- 
tion of  a  claim  against  the  estate;  and  it 
is  only  where  the  trust  fnnd  cannot  be  idea- 
ti^ed  that  tiie  presentation  of  a  elaim  against 
tike  estate  within  the  time  limited  by  law  is 
essential.— Byrne  ICeOrath,  180  CaL  316, 
80  Am.  St.  Bep.  1S7,  62  Pae.  669. 

[f]  Where  defendant's  intestate  received  a 
snm  from  a  decedent's  estate,  to  be  held  in 
trust  for  the  plaintiff,  the  presentation  of  a 
claim  against  the  estate  is  not  required  in  or- 
der to  recover  the  trust  property. — ^EiUsalde  t. 

.Graves,  137  CaL  634,  66  Pac  369. 

[g]  Where  a  trust  fund  was  established  by 
a  decree  of  a  court  having  jurisdiction  and 
was  accepted  by  intestate,  it  was  net  neces- 
sary for  the  parties  entitled  thereto  to  pre- 
sent their  claim  to  the  money  against  in- 
testate's estate  in  order  to  entitle  them  to 
recover  the  aame.— Kanffioun  v.  Foster  (CaL 
App.),  86  Pac  1108. 

6  286.   Claim  for  Tttle  or  Possession  of 

fXQpeny. 

[a]  Claimant  of  specific  property  is  not 
creditor  within  meaning  of  probate  law, 
and  therefore  he  is  not  bound  to  present  his 
claim  to  the  administrator^— ^Snnta  t.  Janee, 
9  CaL  643. 

[ab]  A  pledgee  is  not  obliged  to  present 
bis  daim  to  the  administrator  of  the  pledgor 
unless  he  seeks  recourse  against  other  prop- 
erty of  the  estate  than  that  pledged.^ — Kibbe's 
Estate,  In  re,  67  CaL  407. 

[b]  Civil  Code,  section  1401,  provides  that, 
"upon  the  death  of  the  wife,  the  entire  com- 
munity property,  without  administration,  be- 
longs to  the  surviving  husband."  The  sur- 
viving husband  of  testatrix  petitioned  the 
court  to  have  certain  money  and  property  in 
the  hands  of  the  exeentor  declared  community 
property  of  petitioner  and  deceased,  segre- 
^ted  from  the  separate  property,  and  de- 
livered to  him,  instead  of  being  distribated 
to   the   legatees.   Held,  that  his  demand 


Digitized  by  Google 


EXSCUTOBS  AND  ADHINI8TSAT0B8,  VZ,  B,  S  286. 


£269 


amonnted  to  a  claim  against  the  estate,  and 
should  have  been  presented  to  the  ezeeator. 
Bowland's  Estate,  In  re,  74  CaL  583.  5  Am. 
St  Sep.  464,  16  Pac  SIS. 

{  286.   Mortgages. 

[a]  Mortgages  and  liens  of  reeord  form  no 
exception  to  the  rule  prescribed  by  section 
136  of  the  act  to  regulate  the  estates  of  de- 
ceased persons;  and  the  claims  secured  by 
them  must  have  been  presented  to  the  exec- 
utor or  administrator  and  rejected  by  him 
before  an  action  can  be  maintained  on  tbem. 
ElliBsen  r.  HaUeek,  6  Cal.  386. 

[ab]  The  term  "claims,"  as  nsed  in  the  act 
does  not  embrace  mortgage  liens,  bat  has  ref- 
erence only  to  sneh  debts  or  demands  against 
the  decedent  as  might  have  been  enforced 
against  him  in  his  lifetime  by  personal  ac- 
tions for  the  recovery  of  money,  and  upon 
which  only  a  money  judgment  could  have 
been  rendered. — Fallon  t.  Bntler,  21  CaL  24, 
81  Am.  Dee.  140. 

[ac]  A  debt  secnred  by  mortgage  must  be 
presented  to  the  representative  and  to  the 
probate  court,  the  same  as  any  other  debt. 
Willis  V.  Farley,  24  CaL  490. 

[ae]  In  an  action  to  foreclose  a  mortgage 
against  the  estate  of  a  deceased  mortgagor, 
where  the  complaint  expressly  waives  all  re- 
coarse  against  any  property  of  the  estate 
other  than  the  mortgaged  premises,  the  claim 
need  not  have  been  presented  to  the  admin- 
istratrix.— Security  Sav.  Bank  t.  Connell,  65 
CaL  674,  4  Pac.  680. 

[b]  After  the  death  of  a  married  woman, 
a  claim  arising  on  a  mortgage  of  her  separate 
property  to  secure  the  note  of  her  husband 
is  not  required  to  be  presented  to  her  per- 
sonal representatives. — Hibemia  Savings  ete. 
Soc.  V.  Conlin,  67  CaL  178,  7  Pac.  477. 

[e]  Payments  for  taxes  and  street  assess- 
ments,  as  provided  for  in  a  mortgage  made 
by  decedent,  after  presentation  of  the  claim 
founded  on  the  note  and  mortgage,  are  al- 
lowable on  foreclosure  without  presentation. 
German  etc  Soc  Hutchinson,  68  CaL  52, 
8  Pac  627. 

[d]  A  mortgage  executed  by  one  person  to 
seenre  a  dem  of  another  may  be  enforced 
against  the  mortgaged  property  after  the 
debtor's  death,  althongh  the  holder  of  the 
note  fails  to  present  it  as  a  claim  against  his 
estate.— BuU  v.  Coe,  77  CaL  54,  11  Am.  St. 
Bep.  235,  18  Pac  JS08. 

[ej  Mor^ge  on  stock  in  building  and  loan 
society  may  be  foreclosed  without  presenting 
claim  to  estate. — Mechanics'  etc  Assn.  t. 
King,  83  CaL  444,  23  Pac  376. 

[f]  Mortgage  can  be  foreclosed  without 
presentation  only  when  reconrse  against  any 
other  property  of  estate  is  expressly  waived. 
Bank  of  Sonoma  t.  Charles,  86  CaL  327,  24 
Pac  1019. 

[g]  Where  one  presents  to  an  administrator 
•ad  has  aUowed  a  note  against  an  estate 


secured  by  a  mortgage,  but,  by  mistake,  does 
not  present  the  mortgage,  supposing  that  the 
presentation  of  the  note  constituted  a  pres- 
entation of  the  mortgage  also,  he  does  not 
thereby  waive  his  ri^ts  under  his  mortgage. 
Bank  of  Sonoma  County  t.  Charles,  86  Cal. 
322,  24  Pac  1019. 

[hj  Under  section  1500  of  the  Code  of  Civil 
Procedure  an  aetioo  may  be  maintained  to 
foreclose  a  mortgage  against  the  estate  of  a 
deceased  person  if  the  complaint  expressly 
waives  all  recourse  against  all  property  of 
the  estate  other  than  that  mortgaged;  al- 
though, at  the  time  the  action  was  com- 
menced, the  time  for  the  presentation  of 
claims  had  expired,  and  no  claim  founded  on 
the  mortgage  indebtedness  had  ever  been  pre- 
sented.— Anglo-Nevada  Assur.  Corp.  v.  Na- 
deau,  90  CaL  393,  27  Pac.  302. 

[i]  As  the  powers  and  trusts  contained  in  a 
deed  of  trust  continue  in  full  force  after  the 
grantor's  death,  and  no  Judicial  foreclosure 
is  required,  Code  of  Civil  Procedure,  section 
1500,  allowing  an  action  for  foreclosure  of  a 
mortgage  against  a  decedent's  estate  without 
presentation  of  the  claim  secured  to  the  ex- 
ecutor or  administrator,  only  "when  all  re- 
course against  any  other  property  of  the  es- 
tate is  expressly  waived  in  the  complaint," 
does  not  apply, — More  v.  Calkins,  95  CaL 
435,  29  Am.  St.  Bep.  128,  30  Pac.  583. 

[j]  A  suit  to  foreclose  a  mortgage,  pending 
when  the  death  took  place,  may  be  prosecuted 
to  judgment  against  the  representatives  and 
heirs  on  the  conditions  prescribed  in  section 
1500,  Code  of  Civil  Procedure. — Hibernia  Sav- 
ings etb.  Soc  V.  Waekenreader,  99  Cal.  503, 
34  Pac.  219. 

[k]  A  mortgage  existing  on  land  at  the 
time  it  was  purchased  by  decedent  is  not 
within  Code  of  Civil  Procedure,  section  1600, 
providing  that  claims  against  the  estate  shall 
be  presented  to  the  executor,  except  that  an 
action  may  be  brought  on  a  mortgage  where 
all  recourse  against  any  other  property  of  the 
estate  is  waived. — ^Byaa  t.  HoUiday,  110  CaL 
335,  42  Pac  891. 

[1]  Section  1500,  Code  of  Civil  Procedure  only 
applies  to  cases  where  the  note  and  mortgage 
constitute  a  claim  against  the  estate  of  a 
deceased  penon,  and  has  no  application  to 
a  ease  where  he  purchased  the  land  subject 
to  a  mortgage,  in  which  case  there  is  no  claim 
to  be  presented  against  his  estate. — Byan 
Holliday,  110  Cal.  335,  42  Pac  891. 

[m]  Taxes  and  insurance  paid  by  a  mort- 
ga|[ee  under  authority  of  the  mortgage,  and 
which  are  secured  by  it  after  his  claim 
against  the  estate  of  the  deceased  mortgagor 
has  been  presented  and  allowed,  are  properly 
included  in  judgment  of  foreclosure  without 
presentation  of  a  claim  therefor  a^nst  the 
estate. — Humboldt  Savings  etc.  Soc.  t.  Bum- 
ham,  111  CaL  343,  43  Pac  971. 

[nl  Where  a  nortgaeee  waived  recourse 
against  other  |nroperty  belonging  to  the  mort- 
gagor's estate  than  that  covered  the 
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mortgage,  no  preaentation  of  hie  claim  acainst 
the  estate  was  necessary. — ^Hesser  t.  Taylor 
(Gal.  App.),  88  Fae.  977. 

§  286y3.  Olalnu  Secured  hy  Hoxt- 

gage  on  Homestead. 

[a]  All  liens  on  homestead  most  be  pre* 
Rented  for  allowance  againat  estate.^ — Camp 

V.  Grider,  62  Cat  20. 

[b]  Code,  section  1475,  requires  that  liens 
and  encumbrances  against  the  homestead  of 
one  deceased  shall  be  specifically  presented 
for  allowance.  Section  1500  permits  mort- 
gage and  lien  holders  to  enforce  their  claims 
without  presentation.  Held,  that  the  sections 
should  be  construed  together,  and  that  sec- 
tion 1500  should  be  deemed  to  refer  to  liens 
and  mortgages  other  than  encnmbrances  on 
the  homestead. — Camp  t.  CMder,  68  Cal.  20. 

[c]  Lien  or  encumbrance  on  homestead  of 
surviving  spouse  need  not  be  presented  against 
estate  of  deceased  spouse. — Bull  v.  Coe,  77 
Cal.  62,  11  Am.  St.  Bep.  235,  18  Pac.  808. 

[d]  Fact  that  estate  has  no  assets  other 

than  mortgaged  homestead  does  not  excuse 
mortgagee  from  presenting  his  claim. — Bol- 
linger V.  Manning,  79  Cal.  12,  21  Pac.  375. 

[e]  Where  mortgagee  dies  pending  suit  to 
foreclose  mortgage  on  homestead,  claim  mnst 
be  presented  for  allowance. — Bollinger  t. 
Manning,  79  Cal.  11,  21  Pac.  375. 

[f]  Mortgage  on  homestead  cannot  be  fore- 
closed nnless  claim  is  presented  to  estate 
of  deceased  husband. — ^Mleehanies'  etow  Assn. 
V.  King,  83  Cal.  443,  23  Pac.  376. 

[fg]  Joint  mortgage  of  husband  and  wife 
on  homestead  cannot  be  foreclosed  after  death 
of  husband  unless  claim  is  presented  for  al- 
lowance against  his  estate. — Hearn  t.  Ken- 
nedy, 85  Cal.  57,  24  Pac.  606. 

[g]  Failure  to  present  claim  secured  by 
mortgage  on  homestead  within  time  bars  fore- 
closure of  mortgage  and  releases  homestead. 
Bosenberg  v.  Ford,  85  Cal.  612,  24  Pac. 
779. 

[h]  Lien  against  homestead  mast  be  pre- 
sented for  allowance. — Sanders  v.  Eussell,  86 
Cal.  122,  21  Am.  3t  Bep.  26,  24  Pac.  852. 

[i]  Under  Code  of  Civil  Procednre,  section 
1475,  providing  that  a  mortgage  on  a  home- 
stead must  be  presented  like  other  claims 
against  an  estate,  a  judgment  of  foreclosure 
cannot  be  sustained  where  the  only  presenta- 
tion was  of  the  note,  secured  by  the  mortgage. 
Perkins  v.  Onyett,  86  CaL  348,  24  Pac.  1024. 

[j]  Mortgage  of  homestead  on  community 
property  must  be  presented  though  all  re- 
course against  other  property  is  waived. — Per- 
kins V.  Onyett,  86  Cal.  350,  24  Pac.  1024. 

[k]  Mortgage  on  homestead  mnst  be  pre- 
sented against  husband's  estate,  though  fore- 
closure complaint  waives  recourse  against 
other  property  of  estate. — Wise  v.  Williams, 
88  CaL  33,  25  Pac.  1064. 


ni  Where  the  homestead  was  abandoned 
ben>re  the  death  of  the  mortgagor,  tiie  fact 
that  a  homestead  existed  at  the  ume  when 

the  mortgage  was  executed  does  not  make 
it  essential  that  a  claim  should  be  presented 
against  the  estate  of  the  deceased  mortgagor; 
but  the  mortgage  may  be  foreclosed  upon  the 
premises,  where  the  complaint  expressly 
waives  all  recourse  against  any  other  property 
of  the  estate  of  the  mortgagor  than  that  de- 
scribed in  the  mortgage. — Bank  of  Snisun  v. 
Stark,  106  CaL  802,  30  Pse.  631. 

[m]  A  mortgage  upon  a  homestead  selected 
and  recorded  prior  to  the  death  of  the  dece- 
dent mnst  be  presented  to  the  administrator, 
but  where  the  homestead  did  not  exist  at  the 
time  of  the  death  of  the  deceased,  but  was  set 
apart  subsequently  by  the  court  in  probate, 
the  mortgage  claim  is  not  required  to  be  pre- 
sented to  the  administrator,  provided  the 
mortgagee  is  willing  to  waive  any  claim 
against  the  decedent's  estate  upon  its  fore- 
closure.—McGahey  V.  Forrest,  109  Cal.  63, 
41  Pac.  817. 

[n]  Section  1475,  Code  of  Civil  Procednre, 
which  provides  that  mortgages  npon  home- 
steads selected  and  recorded  prior  to  the 
death  of  the  decedent  must  be  presented,  by 
implication  excludes  all  others,  and  home- 
steads set  apart  in  probate  proceedings  which 
which  had  no  existence  prior  to  the  death 
are  not  included  in  that  section,  but  are  left 
to  the  control  of  section  1500  of  the  same 
code.— McGtehey  v.  Forrest,  100  Cal.  63,  41 
Pac  817. 

[o]  A  mortgage  npon  a  homestead,  though 
deolared  by  the  decedent  in  his  lifetime, 
should  not  be  deemed  lost  for  want  of  pres- 
entation of  the  claim,  where  the  entire  estate 
was  set  apart  to  the  use  of  the  family,  sub- 
ject to  such  mortgage,  and  no  further  proceed- 
ings were  permissible,  and  no  opportunity 
was  allowed  for  the  presentation  of  claims; 
but  where  the  mortgage  is  merely  upon  the 
probate  homestead  set  apart  for  the  use.  of 
the  family,  no  presentation  of  the  mortgage 
claim  is  required. — ^Browne  t.  Sweet,  127  Cal. 
332,  59  Pae.  774. 

§  287.  Time  for  PresentattQiL 

[a]  All  claims  due  mnst  be  presented  within 
ten  months  after  publication  of  notice,  or  are 
barred.— Taylor,  Estate  of,  10  CaL  482. 

[b]  Claim  of  grantor  must  be  presented  to 
administrator  of  debtor  within  ten  months 
after  payment  by  grantor. — Pico  T.  Pe  La 
Ouerra,  18  Cal.  422. 

[c]  Where  decedent  failed  to  pay  purchase 
price  under  contract  of  purchase,  ejectment 
may  be  maintained  against  administrator 
without  presenting  claim,  if  nothing  is  asked 
against  estate. — Kerns  v.  Dean,  77  Cal.  560,  19 
Pac.  817. 

[d]  Since  the  amendment  of  1880  to  section 
1493  of  the  Code  of  Civil  Procedure  all  con- 
tingent claims  which  are  provable  and  pay- 
able at  any  time  must  be  presented  to  the 
executor  or  administrator  of  the  estate  of  a 
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decedent  witliin  tbe  time  limited  in  the  no- 
tice to  ereditoTB,  or  anch  claims  ue  bftired 
foreTer,  &ltlioiigli  the  amoant  of  tlie  claim 
cajinot  be  ascertained  within  the  ordinary 
period  of  administration. — ^Yerdier  t.  BoMb, 
96  Cal.  467,  31  Pac.  554. 

[e]  Jadge,  when  oirderiny  pablication  of  no- 
tice to  creditors  of  deceased  person,  may 
direct  additional  notice  to  be  given,  and  may 
do  so  afterward  within  the  period  allowed 
for  the  presentation  of  claims;  and  if,  when 
proof  of  pablieatioD  is  made,  the  judge  deter- 
mines that  the  publieation  has  not  given  no- 
tice to  the  QTeditoTs,  he  may  direct  a  new 
■oiiee  to  be  given,  as  though  there  had  been 
■0  attempt  to  pnbUsh  the  notice,  and,  in  snch 
ease,  the  time  for  the  presentation  of  claims 
would  begin  to  run  only  from  the  giving  of 
the  new  notice. — Johnson  t.  Snperior  Court, 
105  CaL  666,  39  Pao.  30. 

[f}  Althoagh  the  administrator  of  the 
estate  of  a  deceased  person  estimated  the 
value  of  the  estate  at  less  than  ten  thousand 
dollars,  which  was  also  subsequently  shown 
by  the  inventory  and  appraisement  of  the 
estate,  and  in  faia  notice  to  creditors  required 
them  to  present  their  claims  within  four 
BOBtfas,  jot  in  an  action  upon  a  rejected 
claim  preeented  after  that  penod  had  elapsed, 
there  having  been  no  decree  of  due  publica- 
tion of  notice  to  creditors,  and  no  judicial 
determination  of  the  value  of  the  estate,  the 
plaintiff  may  show  by  oral  evidence  that  the 
value  of  the  estate  at  the  time  of  the  first 
publication  of  the  notice  was  more  than  ten 
tbousand  dollars,  and  that  he  was  therefore 
entitled  to  the  period  of  ten  months  within 
iriideh  to  present  his  claims. — ^Peterson  v. 
Schmidt,  111  Cal.  457,  44  Pac.  161. 

[g]  Under  section  1493,  Code  of  Civil  Pro- 
cedure, all  claims  mnst  be  presented  within 
time  limited  in  notice  to  creditors,  the  only 
exception  being  that  of  claim  held  by  ab- 
sentee from  state. — ^Morrow  T.  Barker,  119 
CaL  66,  51  Pac.  12. 

[h]  A  claim  against  the  estate  of  an  ex- 
ecutor not  contingent,  but  absolute  at  his 
death,  is  barred  if  not  presented  in  ten 
■unths. — Halleck's  Estate,  In  re.  ttyr.  Prob. 
46. 

Fob  AuracHtrnXB  Vkm  Othib  Btaub: 

S8  li.  B.  A.  82,  note.  See,  also,  18  Oye. 
468-472;  22  Cent.  Dig.,  cols.  1225-1246, 
|{  789-805. 

I  288.   OUlnu  Hatnilng  After  Time  for 

Preeentation. 

[a]  All  claims  against  the  estate  of  a  de- 
cedent, whether  due  or  not,  stand  on  the  same 
footing  as  to  the  time  forpresenting  the  same 
for  aUowanee.-^wain'i  ^tate,  In  re,  67  CaL 
637,  8  Pae.  497. 

I  289.    Pieientatloii  Before  NoUee  to 

Creditors. 

[a]  Claims  against  estate  may  be  presented 
before  the  publication  of  notice  to  creditors 


to  present  their  elidma.— Blcketson  r.  Uohard' 
son,  19  CaL  830;  Janin      Browney  S9  CaL 


§  290.   Ck>mpntation  of  Time. 

[a]  The  statute  fixing  a  limitation  of  ten 
months  for  the  presentation  of  claims  against 
an  estate  does  not  eommenee  running  until 
a  claim  becomes  absolnte.— ^leason  r.  White, 

34  CaL  258. 

§  291.   Claims  Secured  by  Mortgage. 

[a]  Debt  secured  by  mortgage  must  be  pre- 
sented within  ten  months  ^ter  notice  to 
creditors,  to  prevent  being  barred  by  statute. 
Pieo  V.  De  La  Querra,  18  CaL  428. 

[b]  A  mortgage  debt  which  is  a  lien  on 
property,  the  title  to  which  is  in  the  estate 
or  in  which  the  estate  has  a  residuary  interest 
which  eonstitutes  a  fund  for  the  payment  of 
debts,  and  is  or  may  be  subject  to  distribu- 
tion, must  be  presented  to  the  executor  or 
administrator  and  probate  judge  for  allowance 
within  the  time  required  by  the  probate  act, 
or  it  cannot  be  enforced  in  equity,  even  if  no 
claim  is  made  against  the  estate  for  a  de- 
flcieney. — Harp  v.  Calahan,  46  228. 

[c]  Mortgage  upon  property  which  becomes 

feneral  assets  of  eetate  must  be  presented 
or  allowance  to  the  executor  or  administra- 
tor and  probate  judge  within  the  time  fixed 
for  the  presentation  of  claims  against  the 
estate,  and  if  not  so  presented,  cannot  be  en- 
forced in  equity,  even  if  no  claim  is  made 
against  the  estate  f  («  a  deficiency.— Pitte  ▼. 
Shipley,  46  CaL  154. 

[d]  Since  the  death  of  the  grantor  does  not 
revoke  a  power  of  sale  contained  in  a  deed  of 
truBt,  nor  limit  the  effect  of  the  deed,  Code  of 
Civil  Procedure,  sections  1493,  1502,  prescrib- 
ing the  time  within  which  claims  against  a 
decedent's  estate  must  be  presented,  do  not 
apply  to  claims  secured  by  such  a  deed. — 
More  V.  Calkins,  9S  Cal.  435,  29  Am.  St  Bep. 
12S,  30  Pac.  583. 

g  292.   Extension  of  Time. 

[a]  Under  the  amendment  of  the  statute 
regulating  the  settlement  of  estates  of  de- 
ceased persons,  it  is  provided  that  a  claim 
against  the  estate  may  be  presented,  at  any 
time  before  distribution,  when  it  appears  upon 
affidavit,  to  the  satisfaction  of  the  executor 
or  administrator  and  probate  judge,  that  the 
claimant  liad  no  notice,  by  reason  of  absence 
from  the  state,  an  affidavit  showing  such  want 
of  notice,  to  the  satisfaction  of  a  reasonable, 
fair,  and  impartial  mind,  was  sufficient. — 
Cnllerton  v.  Mead,  22  Gal.  95. 

[b]  Under  Code  of  Civil  Procedure,  section 
1490,  providing  that  in  the  administration  of  a 
decedent's  estate  notice  to  creditors  shall  be 
published  as  often  as  the  court  shall  direct, 
bat  not  less  than  once  a  week  for  four  weeks, 
and  that  the  court  may  direct  additional 
notice,  the  court  cannot,  after  due  publica- 
tion of  the  notice  as  ordered,  and  after  the 
time  for   *he   presentation   of   claims  has 
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elapeed,  order  additiooal  notice  to  be  given, 
and  thereby  extend  the  time  for  the  presenta- 
tion  of  ClaimB.—- Johnston  v.  Superior  Court 
of  Napa  County,  109  Cal.  666,  39  Pac.  36. 

§  293.   Notice  to  Oredltots. 

[a]  In  an  order  for  the  publication  of  notice 
to  the  creditors  of  a  deceased  person,  the 
snperior  court  has  no  power  to  designate  anpr 
newspaper  published  in  the  county,  but  his 
power  of  designation  of  a  newspaper  is  limited 
to  the  ease  where  no  newspaper  is  published 
in  the  county.  The  publication  of  the  notice 
in  some  newspaper  published  in  the  county, 
or  of  any  additional  notice  ordered  published 
therein,  is  a  function  to  be  performed  by  the 
executor  or  administrator. — ^Brouse  t.  Law, 
127  CaL  158,  59  Pae.  384. 

[b]  Under  Code  of  Civil  Procedure,  section 
1491,  providing  that,  where  decedent's  estate 
was  appraised  at  over  ten  thousand  dollars, 
notice  to  creditors  should  require  them  to 
present  their  claims  within  ten  months,  and, 
if  less  than  ten  thousaud  dollars,  in  four 
months,  where  property  is  subsequently  added 
to  an  inventory,  raising  it  to  over  ten 
thousand  dollars,  a'  ten  months'  notice  most 
be  given,  a  prior  one  of  four  months  being 
a  n^lity. — ^Loeven'a  Estate,  In  re,  Myr.  Prob. 
203. 

Fob  Authoritieb  Faou  Other  States: 

See  18  Cyc.  475-478,  1353;  22  Cent  Dig., 
cola.  1246-1252,  Sfi  806-810. 

§  294.   Form,  Beqnlsltes  and  Sufficiency. 

[a]  Notice  to  creditors  may  designate  office 
of  administrator's  attorneys  as  place  to  pres- 
ent claims. — Bollinger  v.  Manning,  79  Cal.  13, 
21  Pac.  375. 

[b]  Publication  of  notice  to  creditors  in 
advance  of  an  order  of.  court  fixing  legal 
period  of  publication  ia  invalid. — Wise  t. 
WUUams,  88  CaL  33,  34,  25  Pae.  1064. 

[c]  Under  Code  of  Civil  Procedure,  section 
1490,  requirine  notice  to  creditors  of  a  de- 
cedent to  file  claims  to  be  published  "as  often 
as  the  judge  or  court  shall  direct,  but  not  less 
than  once  a  week  for  four  weeks."  the  order 
for  notice  need  not  specify  the  times  of  pub- 
lication, unless  a  greater  than  the  minimum 
number  is  required. — Hensley  t.  Superior 
Court  of  Sacramento  County,  111  CaL  541,  44 
Pac.  232. 

§  296.   Effect  of  Failure  to  (Uto  Notlca. 

[a]  A  note,  not  due  at  the  death  of  the  in- 
testate, is  not  barred  for  failure  to  present  it 
to  the  administrator  within  three  years  after 

Srant  of  administration,  when  no  pablieation 
as  been  made  by  the  administrator. — Smith 
T.  Hall,  19  CaL  85. 

[b]  Where,  upon  the  foreclosure  of  a  mort- 
gage, it  appears  that  no  claim  was  presented 
sgainst  the  estate  of  the  deceased  mortgagor, 
and  in  the  complaint  all  reoonrse  against  any 
other  property  of  the  estate  w  expreuljr 


waived,  the  fact  that  notice  to  creditors  was 
not  published  by  the  executrix  cannot  alter 
the  rights  of  the  mortgagee  nor  affect  the 
general  statute  of  limitations. — McMiilian  t. 
Hayward,  94  CaL  857,  89  Pac.  774. 

[c]  Notice  by  an  executrix  to  creditors  is 
simply  of  probate  procedure,  and  the  giving 
or  not  giving  of  it  does  not  affect  the  statute 
of  limitations,  nor  does  her  fulure  to  publish 
it  affect  a  creditor  who  did  not  present  his 
elaim  for  allowance. — ^McMiilian  t.  Hayward, 
94  Cal.  357,  29  Pae.  774. 

§  296.   Proof. 

[a]  Affidavit  of  publication  of  notice  to 
creditors  may  be  contradicted  by  files  of 
newspaper  in  which  notice  was  published. — 
Wise  V.  Williams,  88  Cal.  34,  25  Pac.  1064. 

[b]  Decree  establishing  due  notice  to  cred- 
itors is  not  concIoHve. — Wise  t.  Williams,  88 
CaL  34,  25  Pae.  1064. 

§  297.  Statement  and  Verlflution  of  OUlm — 
Form. 

[a]  Account  stated  may  be  presented  to  ad- 
minutrator  without  specifying  items.— 
Swain's  Estate,  67  CaL  6S7,  8  Pae.  497. 

J'b]  Affidavit  to  claim  against  estate  omit- 
ng  word  "dollars"  after  stating  amount 
held  sufficient. — Hall  t.  Superior  Court,  69 
CaL  80,  10  Pac.  257. 

[c]  Form  of  claim  held  sufficient  under  rul- 
ing in  Fallon  v.  Butler,  21  CaL  25;  Swain's 
Estate,  67  Cal.  641. — Duncan  t.  Thomas,  81 
Cal.  56,  22  Pac.  297. 

[d]  The  presentation  against  the  estate  of 
decedent  of  a  contingent  claim  for  any  dam- 
ages claimant  may  sustain  by  reason  of  any 
injury  to  furniture,  which  a  subsisting  lease, 
on  which  deceased  was  grantor,  provided 
should  be  returned  in  good  condition  at  the 
termination  of  the  lease,  will  not  support 
an  action  for  .damages  for  actual  destruction 
of  the  furniture,  there  being  no  allegation  in 
the  complaint  that  this  occurred  subsequent  to 
the  presentation  and  rejection  of  the  contin- 
gent claim.—  XVatt  v.  Hunt,  108  Cal.  288,  41 
Pac.  12. 

[e]  On  the  death  of  defendant,  one  other 
than  plaintiff  filed  a  claim  against  the  estate, 
the  body  of  the  claim  showing  it  had 
been  assigned  to  the  claimant,  but  the  affi- 
davit thereto  being  made  by  plaintiff ' '  for  the 
reason  that  he  was  better  informed  as  to 
the  facts  concerning  the  claim  than  claim- 
ant." The  affidavit  on  the  reverse  side  of  the 
claim  showed  the  sum  claimed  was  justly  due 
to  elaimsnt,  and  the  claim  was  Stated  to  be 
an  interest  in  the  property  held  by  the  de- 
cedent at  his  death.  The  action  was  based 
on  a  money  judgment  founded  on  an  alleged 
indebtedness  of  deceased.  Tho  claim  stated 
that  it  was  being  litigated  in  an  action  be- 
tween the  parties.  Held,  that  it  was  not  a 
proper  presentation  of  a  elaim  against  defend- 
ant's estate  by  plaintiff,  within  Code  of  Civil 
Procedure,  section  1502,  requiring  plaintiff  to 
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present  iai  claim  to  defendant's  eitate  in  like 
manner  and  authenticated  as  in  other  eases, 
where  defendant  dies  pending  suit,  in  order 
to  reeo-ver  on  the  claim  in  the  action.— 
FanUmer  t.  Hendy,  1&8  CaL  467,  56  Fm. 
M. 

[f]  The  reqoirement  of  Code  of  Civil  Pro- 
cedure, section  1494,  that  the  particulars  of  a 
claim  against  an  estate  moat  be  stated  if  it 
is  not  dae  when  presented,  is  complied  with  in 
the  ease  of  a  claim  baaed  on  an  ordinary 
note,  if  the  particulars  appearing  on  the  face 
«f  the  note  are  stated.— Landii  t.  Woodman^ 
126  CaL  454,  58  Pae.  857. 

[gj  Where  a  rejected  claim  against  a  de- 
cedent's estate  is  simply  for,  "services  ren- 
dered deceased  at  her  request by  the  month, 
the  claimant  cannot  allege  and  prove,  in  an 
action  thereon  against  the  executor,  that  the 
claim  is  founded  on  decedent's  failure  to  keep 
bor  promise  to  pay  for  such  services  by  mak- 
ing a  provision  in  her  will  in  plaintiff's  favor. 
Etchas  V.  Orena,  127  Cal.  588,  60  Pae.  45. 

[h]  Presenting  a  claim  against  a  decedent's 

estate  for  "services  rendered  deceased  at  her 
request"  is  not  a  presentation  of  a  claim  for 
8er\'ices  rendered  in  consideration  of  dece- 
dent 's  promise  to  make  a  provision  in  her  will 
in  plaintiff's  favor.-^Etchas  v.  Orena,  127  Cal. 
588,  60  Pae.  45. 

[i]  Where  a  decedent  had  contracted  to 
tiuu  certain  shares  of  stock  at  a  certain  time, 
presentment  to  his  administrator  of  a  verified 
claim  for  the  price  agreed,  including  a  copy 
of  the  contract,  and  -  an  offer  to  surrender 
the  certificates,  is  a  sufficient  statement  of 
"particulars  of  the  claim"  required  by  Code 
of  Civil  Procedure,  section  1494. — Haurer  v. 
King,  127  Cal.  114,  59  Pae.  290. 

[j]  Where  plaintiff's  claim,  filed  against  an 
estate,  was  for  services  rendered  to  deceased 
under  an  agreement  that  it  should  be  paid 
when  she  sold  certain  land  belonging  to  her, 
and  which  idie  had  not  sold,  the  claim  was 
not  defective  because  it  failed  to  describe 
sneh  land. — Thompson  Orena,  134  Cal.  86, 
66  Pae.  84. 

[k]  A  claim  against  an  estate  need  not 
state  the  facts  with  the  preciseness  required 
in  a  complaint,  and  is  not  to  be  tested  by 
the  mles  applicable  to  pleadings. — ^Pollitz  v. 
Wiekersham,  88  Pac.  911. 

[1]  In  a  suit  on  a  claim  against  a  testator's 
estate,  certain  variances  between  the  claim 
and  complaint  and  the  proof  held  immaterial. 
Pollitz  T.  Wiekersham,  88  Pae.  911. 

Ftm  ADTHOBiTiEa  Pbou  Othbb  States  : 

See  18  Cyc  480-491;  22  Cent  Dig.,  eob. 
1252-1269,  tS  811-818. 

2  298.   Statement  of  Credits  and  Offsets. 

[a]  By  section  141  of  the  act  to  regulate 
the  estates  of  deceased  persons  judgments  are 
exempted  from  the  provision  of  section  131 
nqniring  an  affidavit  to  be  attacked  to  the 
elum  showing  that  it  is  due,  and  that  there 
Osl.  Dlssst,  ToL  S— 148 


have  been  no  payments  and  are  mo  oflBiett.— 
Cullerton  v.  ICead,  88  Cat  95. 

[b]  Under  a  statute  requiring  creditors, 
when  they  file  their  claims  against  a  de- 
cedent's estate,  to  flle  an  afii&vit  stating 
that  no  payments  hare  been  made  thereon 
which  are  not  credited,  and  that  there  are 
no  offsets  to  the  same  to  the  knowledge  of  the 
"affiant"  (Code  Civ.  Proc,  sec.  1494),  an 
affidavit  filed  by  the  claimant,  which  recites 
to  the  knowledge  of  the  "claimant,"  is 
nffleient.— Davis  t.  Browning,  91  Cal.  603, 
87  Pac  937;  Warren  t.  McOiU,  103  Cal.  153, 
87  Pae.  144;  DalseU  t.  MeOill,  87  Pae.  145. 

}  299.   Attachment  of  lurtnimait  iipoa 

Which  Claim  Is  Based. 

[a}  Claim  secnred  by  mortgage  must  be  ac- 
companied by  copy  of  mortgage  or  description 
of  it  by  reference  to  date,  volume  and  page 
of  its  record. — Bank  of  Sonoma  v.  Charles,  86 
Cal.  326,  24  Pac.  1019. 

[b]  Where  a  claim  upon  a  note  secured  by 
mortgage,  presented  against  -  the  estate  of 
the  deceased  mortgagor,  described  the  note 
as  secured  by  mortgage,  and  was  accom- 
panied by  an  appended  copy  of  the  mort- 
gage with  all  the  indorsements  thereon,  show- 
ing the  date,  volume  and  page  of  its  record, 
and  also  containing  a  full  and  complete  copy 
of  the  note,  such  appended  paper  is  sufficient 
to  meet  the  requirements  of  section  1497, 
Code  of  Civil  Procedure. — Consolidated  Nat. 
Bank  of  San  Diego  v.  Hayes,  112  Cal.  75,  44 
Pac.  869. 

[c]  The  mere  recital,  in  a  promissory  note 
presented  as  a  claim  against  the  estate  of 
a  deceased  person,  that  it  is  secured  by 
mortgage,  does  not  include  a  presentation  of 
the  mortgage,  where  no  copy  of  the  mortgage 
was  set  out  in  the  claim,  and  no  reference 
was  made  therein  to  the  date,  volume,  or 

of  its  record. — Turner,  Estate  of,  128 
388,  60  Pae.  967. 

[d]  Code  of  Civil  Procedure,  section  1497, 

Erovides  that,  in  presenting  a  mortgage  which 
as  been  recorded  to  an  administrator  for 
allowance^  it  shall  be  sufficient  to  describe  it 
by  referring  to  the  date,  volume,  and  page 
-of  its  record.  Held,  that  a  presentation  which 
stated  the  date,  volume,  and  page  on  which 
the  mortgage  was  recorded,  and  that  the 
mortgage'  was  on  realty  situated  in  B.  county, 
and  was  given  to  Becure.tbe  note  described 
in  the  presentation,  was  sufficient. — Moore  v. 
Russell,  133  Cal.  297,  85  Am.  St.  Bep.  166,  65 
Pac.  624. 

[e]  Under  Code  of  Civil  Procedure,  section 
1497,  providing  that,  if  a  claim  against  an 
estate  is  founded  on  a  bond,  bill,  note,  or  any 
other  instrument,  a  copy  of  the  instrument 
must  accompany  the  claim,  where  a  note 
secured  by -mortgage  given  by  deceased  was 
assigned  to  the  administratrix,  the  fllii^g  of  a 
copy  of  the  note  with  the  claim  was  sufficient 
without  a  copy  of  the  assignment. — ^Me- 
Dongald's  Estate,  In  re,  146  CaL  191,  79  Pac 
878. 

[f]  Where  a  claim  secured  by  mortage  cov- 
ering all  the  mortgagor's  real  estat^  filed 
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against  tlie  mortgagioT's  attate,  stated  that  the 
note  was  secured  by  a  mortgag^  on  real  estate 
of  the  deceased,  described  in  the  inventory  on 
file,  to  which  reference  was  made  for  further 
particulars,  and  the  date  of  the  execution 
and  acknowledgment  of  the  mortgage  was 
given,  with  the  volnme  and  page  of  the  reeord, 
to  wluch  reference  was  also  mads,  the  daim 
sufficiently  described  the  mortgage  within 
Code  of  Civil  Procedure,  section  1497,  re- 
quiring that  it  should  be  sufficient  to  describe 
the  mortgage  or  lien  and  refer  to  the  date, 
volume,  and  page  of  its  record. — McDougald's 
Estate,  In  re,  146  Cal.  191,  79  Pac.  878. 

§  300.   Form,  Beqnlsltfls  and  BvttUimisf 

of  Verlflcatlon. 

[a]  No  presentation  of  a  claim  to  an  exee- 
utor  is  effectual  without  an  affidavit  of  its 
justice.— Pico  v.  I>e  La  Guerra,  18  Cal.  482. 

[b]  Defective  verification  by  attorneys  or 
agents  wilt  not  invalidate  allowance. — Swain's 
Estate,  67  Cal.-  642,  8  Pae.  497. 

[o]  Affidavit  to  support  claim  against  estate 
must  comply  with  section  1494,  Code  of  Civil 
Procedure.— Perkins  v.  Onyett,  86  Cal.  350,  24 
Pae.  1024. 

[d]  An  affidavit  to  a  claim  made  by  an 
executrix  in  her  representative  capacity, 
which  states  "that  no  payments  have  been 
made  thereon  which  are  not  credited,  and 
that  there  are  no  offsets  to  the  same  to  the 
knowledge  of  said  claimant,"  etc.,  is  suffi- 
cient.— Davis  V.  Browning,  91  Cal.  603,  27 
Pao.  937. 

J el  The  use  of  the  word  "affiant,"  instead 
''claimant,"  in  an  affidavit  attaehed  to  a 

claim  presented  to  an  executor,  does  not  ren- 
der the  claim  defective,  where  it  appears 
from  the  affidavit  that  the  same  person  was 
claimant  and  affiant. — ^Warren  v.  HcQill,  103 
Cal.  153,  37  Pae.  144. 

[f]  An  affidavit  to  a  claim  aeainst  an  estate 
declared  that  "the  amount  of  said  claim,  to 
wit,  the  sum  of  eight  hundred  and  forty-nine 
dollars  and  twenty  cents  is  justly  due  to  the 
said  claimant,  up  to  December  22,  1S95."- 
The  claim  contained  a  copy  of  a  note,  and 
stated  that  no  part  thereof  had  been  paid, 
exeefit  a  certain  amonnt;  that  the  principal 
and  interest  due  up  to  December  22,  1895, 
were  eight  hundred  and  forty-nine  dollars 
and  twenty  cents.  Held,  that  the  affidavit 
was  not  open  to  the  objection  that  the  words 
"up  to  Dec.  22,  1895,"  made  the  affidavit 
state  that  eight  hundred  and  forty-nine  dollars 
and  twenty  cents  was  due  December  22,  1895, 
and  that  it  did  not  state  that  anything  was. 
due  when  the  affidavit  was  made.— Griffith  v. 
Lewin,  129  CaL  596,  62  Pac.  172. 

Cg]  A  substantial  compliance  with  the  re- 
quirements of  the  statute  respecting  the  ver- 
ification of  claims  against  estates  of  deceased 

Sersons  is  sufficient. — Griffith  v.  Lewin,  129 
al.  596,  62  Pae.  172. 

[h]  An  affidavit  to  a  claim  against  the 
estate  of  a  decedent,  which  is  actually  owing, 


but  not  then  payable,  is  not  false  In  stating 
that  such  claim  is  "due,"  since  the  word  is 
there  used  in  its  primary  sense  of  "owing." 
Crocker-Woolworth  Nat  Bank  Carle,  138 
CaL  409,  6S  Pae.  95L  . 

[i]  A  verification  to  a  claim  against  an  es- 
tate, stating  that  the  sum  is  justly  due  to 
claimant,  and  that  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that 
there  are  no  offsets  except  some  small  items, 
the  exact  amount  of  which  is  not  known  to 
affiant,  but  which  she  is  willing  to  have 
credited  upon  same,  is  sufficient,  unce  the 
exception  is  as  definite  as  claimant  can  truth- 
fully make  it.— Guerian  v.  Joyce,  133  Cal. 
405,  65  Pae.  978. 

[j]  Where  no  objection  to  the  verification  of 
a  claim  presented  against  the  estate  of  a 
decedent  la  raised  in  a  suit  to  recover  thereon 
by  demurrer  or  answer,  the  court  should  not 
allow  defendant  to  make  such  objection  at 
the  trial. — Guerian  v.  Joyce,  133  CaL  405,  65 
Pac.  972. 

§  301.   Persons  Who  may  Verify. 

[a]  The  affidavit  to  a  claim  against  an  estate 
must  be  made  by  the  claimant  in  person,  and 
not  by  his  attorney  in  fact. — Macoleta  v. 
Packard,  14  CaL  178. 

g  302.   Amendment. 

[a]  Claim  which  has  been  duly  allowed  and 
filed  cannot  be  substantially  changed,  either 
by  amendment  or  otherwise,  after  expiration 
of  time  for  presentation  of  elaimB.--3nllen- 
berger.  Estate  of,  72  Cal.  549, 14  Pae.  513. 

[b]  A  claimant  against  a  decedent's  estate 
will  not  be  allowed  to  amend  his  claim  by 
adding  that  it  was  secured  by  a  mortgage, 
after  the  expiration  of  the  time  for  the  pres- 
entation of  claims. — Turner's  Estate,  In  re, 
128  Cal.  388,  60  Pae.  967;  Begents  of  Univer- 
sity of  California,  Appeal  of,  128  Cal.  388,  60 
Pac  967. 

§  808.   Claims  of  Executors. 

[a]  The  fact  that  an  executor  holds  offici- 
aUy  more  money  than  the  amount  due  him  in- 
dividuallj  from  the  estate  does  not  prevent 
him  from  making  an  affidavit  for  his  elaim, 
alleging,  as  required  by  Code  of  Civil  Pro- 
cedure, section  1494,  "that  there  are  no  offsets 
to  the  same  to  the  knowledge  of  affiant." — 
Hildebrandt's  Estate,  In  re,  92  Cal.  433,  88 
Pac.  486. 

§  304.  Fresantation  and  Filing. 

[a]  It  is  not  necessary  to  the  validity  of  the 
claim  which  has  been  presented  and  allowed 
that  it  should  be  filed  in  the  probate  court. — 
Willis  V.  Farley,  24  Cal.  490. 

[b]  Statute  requiring  judgments  and  allowed 
elaims  to  be  filed  in  probate  court  is  direct- 
ory.— Sehroeder's  Estate,  46  Cal.  305. 

[c]  To  reach  the  assets  of  an  estate  a  claim 
must  be  presented  as  required  by  the  pro- 
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yisioBS  of  the  Code  of  CitU  Procedare  relat- 
ing to  the  settlement  of  estates  of  deceased 
persona. — ^McDonald  MeElroj,  60  Cal.  484, 
405. 

[d}  Improper  attempt  to  present  claim  to 
administrator  does  not  estop  partj  from  again 
presenting  it  in  due  form  if  idthin  proper 
time. — Westbay  v.  Gray,  116  CaL  868,  48  Pac. 
80a 

[e}  The  presentation  of  a  claim  against  an 
estate  for  serrices  rendered  the  deceased  does 
not  preclude  the  right  to  claim  certain  drafts 
as  a  gift  causa  mortis  from  deceased;  and  the 
failure  to  prosecute  the  claim  for  services 
does  not  deprive  the  donee  of  setting  up,  as 
s  defense  to  an  action  by  the  administrator 
to  recover  the  drafts,  that  they  were  her  prop- 
erty by  virtue  of  such  fAU. — Edwards  v. 
Wagner,  121  CaL  376,  53  Pac.  821. 

[f]  Though  demand  and  tender  be  necessary 
to  mature  a  claim  under  a  contract  as  against 
a  party  if  he  be  alive,  yet  they  are  not  pre- 
requisite to  filing  the  claim  against  his  ad- 
ministrator, since  the  latter  cannot  perform, 
and  the  mere  presentment  does  not  subject 
the  estate  to  costs. — ^Maurer  t.  King,  127  CaL 
114,  69  Pae.  290. 

Fob  Aothobitiss  Fbou  Other  States  : 

See  18  Oyc.  479-491;  22  Cent.  Dig.,  eols. 
1269-1284,  IS  819-827%. 

S  305.   Persons  who  may  FreBont  Olalnis. 

[a]  As  the  law  stood  in  1859,  an  adminis- 
trator, the  equitable  owner  of  a  judgment 
against  his  intestate,  might  present  his  claim 
thereupon  to  the  probate  judge,  without  as- 
signment or  copy  of  the  judgment. — <3ro8by's 
EsUte,  In  re,  65  Cal.  574. 

S  306.   Persons  to  Whom  Claim  may  he 

Presented. 

[a]  Claims  of  creditors  must  be  presented 
both  to  executor  or  administrator  and  judge. 
Taylor,  Estate  of,  10  Cal.  482. 

P)]  Claim  Terifled  and  filed  with  county 
clerk,  but  not  presented  to  the  executor,  is 
no  charge  upon  the  estate. — ^Pico  v.  De  Irfi 
Ooerra,  18  Cal.  422. 

[e]  If  there  are  two  administrators,  pres- 
entation of  a  claim  against  the  estate  to 
one  only  is  soffieient.-— Willis  r.  Parley,  24 

CaL  490. 

[d]  Where  the  notice  required  creditors  to 
present  their  claims  against  an  estate  at  a 
certain  attorney 's  office,  a  claim  left  with  the 
clerk  of  the  attorn^  for  the  administratrix 
on  the  day  specified  was  a  valid  presentation 
of  the  claim.— Boddan  r.  Doane,  92  CaL  655, 
28  Pae.  604. 

[e]  Where  a  notice  to  creditors  given  by 
the  executors  directs  the  creditors  to  present 
their  claims  to  them  at  the  office  of  the  attor- 
neys of  sueh  executors,  a  claim  presented  by 
an  attorney  of  a  ereditor  at  the  office  of  the 


executors*  attorneys  is  properly  presented. — 
Cowgill  V.  Dinwiddle,  98  Cat.  481,  33  Pae.  439. 

$  807.   Waiver  of  PnseiitatioiL 

ia]  Administrator  cannot  waive  necessity 
presenting  claim  for  allowance. — Harp  v. 

Calahan,  46  Cal.  222. 

[b]  The  approval  of  a  note  by  an  adminis- 
trator does  not  constitute  a  waiver  of  the 
presentation  of  the  mortgage  by  which  the 
note  is  secured. — Bank  of  ^noma  County  v. 
Charles,  86  CaL  322,  24  Pac.  1019. 

[cl  A  verdict  was  rendered  against  testator, 
during  his  lifetime,  in  a  civil  action,  but  no 
judgment  entered  until  after  his  death. 
Executors  were  substituted  and  an  appeal 
taken.  Judgment  was  rendered  against  the 
estate,  to  be  paid  in  course  of  administration. 
No  claim  was  presented.  Held,  on  applica- 
tion to  the  probate  court  for  an  order  that 
the  executors  pay  the  judgment,  that  the  exec- 
utors, if  they  considered  the  nonpreaentation 
of  a  claim  within  ten  months  a  valid  objec- 
tion, should  have  raised  it  in  the  district 
court,  and  that  their  failure'  to  do  so  waived 
their  right— -Page 's  Estate,  In  re,  Myr.  Prob. 
61. 

S  308.    Effect  of  Presentation. 

[a]  Presentation  and  allowance  of  mortgage 
debt  to  avoid  bar  of  limitations  does  not 
preclude  subsequent  foreclosure  of  mortgage. 
Moran  t.  Qardemeyer,  82  Cal.  100,  102,  23 
Pae.  0. 

[b]  Under  Code  of  Civil  Procedure,  sections 
1493,  1500,  providing  that  no  action  can  be 
brought  on  a  claim  against  a  decedent's  es- 
tate unless  first  presented  for  allowance,  one 
cannot  present  a  simple  money  demand,  and 
then  maintain  an  action  as  the  beneficiary 
of  an  express  trust. — McGrath  v.  Carroll,  110 
CaL  79,  42  Pac.  466. 

§  800.   Effect  of  FaUme  to  Pnsssit 

[a]  Nonpresentation  of  the  claim  of  the 
administrator  is,  in  its  nature  and  effect, 
nothing  more  than  a  matter  of  abatement. 
It  defeats  only  the  plaintiff 's  present  right  to 
recover. — ^Primm  v.  Gray,  10  Cal.  522. 

[b]  Claims  not  presented  within  time  pre- 
scribed are  barred.— Taylor,  Estate  of,  10  CaL 
482. 

[c]  The  defendants'  testator  was  a  stock- 
holder of  a  mining  corporation,  and  as  such 
became  individually  responsible  to  {tlaintiff 
for  a  portion  of  its  liabilities,  and  for  which 
a  right  of  action  accrued  against  the  testator 
in  us  lifetime.  The  claim  thus  arising  was 
not  presented  to  defendants,  his  executors, 
for  allowance  as  a  demand  against  their  tes- 
tator's estate,  until  after  the  expiration  of 
the  ten  months  prescribed  by  section  130  of 
the  probate  act  for  the  presentation  of  claims 
against  estates.  Thereafter  it  was  presented 
by  plaintiff,  and  was  rejected  b^  defendants, 
whereupon  plaintiff  brought  action  for  its  ro- 
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covery,  to  which  defendaDts  pleaded  such  sec- 
tion in  bar.  Held,  that  the  action  was  barred 
nnder  the  statute. — Davidson  v.  Rankin,  34 
Cal.  503. 

[d]  Failure  of  the  plaintiff,  in  an  action 
against  an  executor,  to  prove  that  his  claim 
against  decedent  had  been  presented  to  such 
executor,  the  latter  having  duly  objected  and 
excepted  to  the  proceeding  on  that  ground, 
warrants  a  rerenal  of  the  judgment  rendered 
against  the  executor  for  meh  claim. — Steen 
V.  Hendy,  107  Cal.  49,  40  Pac.  21. 

[e}  The  statute  of  limitations,  providing 
that,  unless  a  claim  against  the  decedent's 
estate  be  presented  within  ten  months  after 
publication  of  notice,  it  shall  be  forever 
barred,  only  intends  that  the  claimant  shall 
have  no  right  thereafter  oat  of  the  estate, 
and  does  not  extinguish  the  debt;  hence, 
where  mortgaged  notes  were  not  presented 
within  the  time  limited,  the  mortgage  was  not 
thereby  discharged. — Siehel  t.  Carrillo,  42  Cal. 
493. 

[f]  Although  a  creditor  faili  to  present  his 
elaim  within  the  time  allowed  by  law,  if 
the  debt  is  in  fact  subfliating  and  unpaid,  the 
estate  being  solvent,  the  executor  cannot  in- 
voke the  power  of  a  court  of  equity  to  com- 

})el  the  creditor  to  surrender  securities  placed 
n  his  bands  to  secure  its  payment. — Whitmore 
T.  San  Francisco  Sav.  Union,  50  Cal.  145. 

[g]  The  failure  of  a  creditor  of  an  estate  to 
present  his  claim  to  the  executor  for  allow- 
ance, within  the  time  fixed  by  the  statute 
after  publication  of  notice  to  creditors,  does 
not  extinguish  the  debt  within  the  sense  in 
which  payment  would  extinguish  it,  but 
merely  takes  away  the  remedy  of  the  cred- 
itor.— Whitmore  v.  Ban  Francisco  Savings 
Union,  50  Cal.  145. 

[h]  Claim  which  is  not  presented  is  barred 
but  not  extinguished. — ^Bull  v.  Coe,  77  Cal. 
63,  11  Am.  St,  Bep.  235,  18  Pae.  808. 

[i]  Defendant  and  hla  wife  gave  a  mort- 
gage to  plaintiff  on  their  homestead,  which 
was  community  property,  to  secure  a  note. 
On  the  death  of  the  wife,  plaintiff  neglected 
to  present  his  claim  against  the  estate,  as 
required  by  Code  of  Civil  Procedure,  section 
1475,  and  the  mortgaged  property  was  set 
apart  to  the  surviving  husband.  Held,  that 
plaintiff  could  not  sue  defendant  on  the  note. 
Hibernia  Savings  etc.  Soc.  v.  Thornton,  109 
Cal.  427,  50  Am.  St.  Bep.  52,  42  Pac.  447. 

[j]  Under  Code  of  Civil  Procedure,  sections 
1475,  1500,  where  the  holder  of  a  mortgage  on  a 
homestead  failed  to  present  the  same  as  a  claim 
against  the  mortgagor's  estate  within  the  time 
limited  for  presentation  of  claims,  no  action 
could  be  thereafter  maintained  either  to  recover 
the  debt  or  foreclose  the  mortgage. — Hibernia 
Savings  etc  Soe.  v.  Hinx  (Cal.  App.),  88  Pao. 
730. 

Fob  Adthoritibs  Feom  Other  Statss  : 

Bee  18  Cyc.  493-498;  22  Cent.  Dig.,  coll. 
1265-1301,  8S  828-831. 


§  310.    Excoaas. 

[a}  Creditor  of  estate  of  deceased  person, 
who  is  absent  from  state  dnring  whole  period 
of  publication  of  notice  to  creditors,  and  has 
no  actual  knowledge  of  publication,  may  pre- 
sent his  claim  to  the  administrator  at  any 
time  before  decree  of  distribution  is  entered. 
No  other  proof  of  absence  wiU  be  required 
than  his  own  affidavit.  Nor  will  time  for 
filing  his  claim  be  limited  by  fact  of  his  re- 
turn to  state  before  expiration  of  ten  months, 
within  which,  by  terms  of  notice,  claims  were 
required  to  be  presented. — Cnllerton  Sfead, 
22  Cal.  95.  ' 

[b]  If  the  payee  and  legal  owner  of  an  un- 
assigned  note  and  mortgage  does  not  present 
the  same  for  allowance  to  the  payor's  ad- 
ministrator,  as  required  by  the  code,  section 
1493,  the  claim  is  barred,  even  if  the  equitable 
owner  resided  out  of  the  state,  and  did  not 
know  of  the  death  of  the  payor.—Marsh  v. 
Dooley,  52  Cal.  232. 

[c]  One  who  knew  of  deceased's  death,  was 
present  in  tba  state  dnring  the  first'  two 
publications  of  the  notice  to  present  claims, 
returned  to  the  state,  and  had  actual  notice 
of  the  publication  for  more  than  one  month 
prior  to  the  expiration  of  the  time  for  filing 
claims,  but  yet  failed  to  do  so  until  long 
after  that  time  had  expired,  was  not  one  who, 
"by  reason  of  being  out  of  the  state,"  h.id  ! 
no  notice  ' '  as  provided  in  this  chapter "  to  ' 
present  his  claim  within  the  meaning  of  Code 
of  Civil  Procedure,  section  1493,  and  his 
claim  was  therefore  barred.— MacOowan  v. 
Jones,  142  Cal.  593,  76  Pae.  503. 

§  310^8.  Allowance  and  Bajection. 

[a]  Claims  of  executor  or  administrator  must 
be  preeented  to  judge  in  same  time  as  allowed 
other  crediton.— Taylor,  Estate  of,  10  OaL  4S2, 
16  Cal.  434. 

[b]  Claim  of  executor  is  barred  in  ten 
months  after  publication  of  notice,  unless 
presented  to  probate  judge. — James  A.  Taylor, 
Estate  of,  10  Cal.  482,  16  Cal.  434. 

[e]  Verbal  allowance  of  a  claim  by  ezeentor 
or  administrator,  without  allowance  by  judge, 
is  insufficient.— Pitte  v.  Shifdey,  46  Caf.  154. 

[d]  Where  an  administrator  is  personally 
interested  in  a  claim  against  his  intestate's 
estate,  he  is  disqualified  from  acting  thereon. 
HiU's  Estate,  In  re,  67  Cal.  238,  7  Pac.  664. 

[e]  An  executor  cannot  pass  upon  his  own 
claim  against  the  decedent's  estate,  under 
Code  of  Civil  Procedure,  section  1510,  pro- 
viding that,  if  the  executor  or  administrator 
is  a  creditor  of  the  decedent,  his  claim,  duly 
authenticated  by  affidavit,  must  be  presented 
for  allowance  or  rejection  to  a  judge  of  the 
superior  court. — Hildebrandt 's  Estate,  In  re, 
92  Cal.  433,  28  Pac.  486. 

[f]  The  fact  that  the  attorney  for  the 
neeutrix,  upon  the  second  presentation,  said 
the  elaim  would  be  again  rejected,  but  that 
he  would  present  tt  to  her  again  for  action. 
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does  not  amount  to  ft  formal  or  apparent 

eoBMnt  that  the  first  rejection  sbonld  be  Mt 
at  naught,  or  that  the  time  might  be  extended 
for  bringing  the  action  on  the  rejected  elaim 
as  first  rejected.-~aiUeapie  T.  Wright.  93  CaL 
169,  28  Pac  862. 

g  311.   Naton  of  Act  and  Owadty  to 

Perfonn* 

[a]  The  allowance  or  rejection  of  a  claim  is 
an  ofBcia]  act  which  the  attorneys  of  the  ex- 
ecDtors  have  not  the  powra  to  perform;  bnt 
the  delivery  of  a  rejected  elaim  to  the  owner 

thereof,  upon  demand,  is  a  mere  ministerial 
set  which  each  attomeTs  have  a  right  to  per- 
form, and  their  action  therein,  wbether  of 
delivery  or  of  refusal  to  deliver  or  to  allow 
the  inspection  of  the  elaim,  binds  the  exec- 
utors.— CowgUl  T.  Dinwiddle,  98  CaL  481,  83 
Pac.  439. 

{  SllVs-    Effect  of  Allowance  or  Dis- 

allowance. 

[a]  The  rule  that  the  allowance  of  claims 
has  the  effect  of  a  jadgment  only  applies  to 
such  claims  as  are  debta  against  the  estate, 
and  not  to  expenses  incurred  or  disburse- 
ments made  by  the  administrator,  the  policy 
of  the  law  being  merely  to  prevent  estates 
from  being  squandered  in  useless  litigation. 
Deck's  Estate  v.  Qherke,  6  Cal.  666. 

[b]  A  decree  of  the  probate  court  ordering 
a  elaim  to  be  paid,  rendered  on  petition  of  the 
administrator,  and  without  objection  by  htm, 
is  final  and  conclusive,  and  cannot  be  assailed 
eoUatersdly  nor  directly  on  the  ground  that 
it  was  rendered  on  inmfieient  evidence. — 
Cook,  Estate  of,  14  CaL  129. 

[e]  The  executor's  approval  of  a  elaim,  upon 
its  face  merely  contingent,  whether  in  con- 
junetion  with  the  ex  parte  act  of  the  pro- 
bate judge  or  not.  cannot  give  it  the  validity 
of  a  judgment.-— Pico  v.  De  La  Goerra,  18 
CaL  422. 

[d]  The  allowance  of  a  claim,  due  and  not 
contingent,  by  the  executor,  and  its  approval 
by  the  probate  judge,  according  to  the  stat- 
ate,  fixes  the  obligation  upon  the  estate  as  a 
judgment. — Pico  t.  De  La  Onerra,  18  CaL 
4S2. 

[e]  The  statute  does  not  provide  for  the 
approval  of  a  contingent  elaim;  and  where 
saeh  a  claim  is  presented  to  the  execntor  and 
the  probate  jndge,  and  is  by  them  allowed, 
nefa  allowance  doee  not  give  validity  to  the 
claim  as  a  judgment  against  the  estate. — 
Pico  V.  De  La  Onerra,  18  CaL  422. 

[f]  Where  an  attorney  at  law  had  presented 
a  claim  against  an  estate  for  fees  for  pro- 
fessional services  rendered  the  decedent  in  bis 
lifetime,  and  the  claim  has  been  approved 
and  allowed  by  the  administrator  and  the 
probate  judge,  held,  that  it  eonld  not  be  enb- 
sequently  attacked  by  the  administrator  on 
the  gronnd  that  the  services  were  rendered 
nnder  an  agreement  for  contingent  fees  only, 
or  that  til*  aerviees  were  not  worth  the 


amount  charged  and  allowed. — McKinley,  Es- 
tate of,  49  Cal.  152. 

[g]  AUowanee  and  approval  of  claim  gives 
it  force  and  effect  of  judgment  payable  in 
due  course  of  administration. — Walkerly  v. 
Bacon,  85  Cal.  140,  24  Pao.  688. 

[h]  Allowance  of  claim  concludes  all  par- 
ties interested  except  those  laboring  under 
disabUity.— Coat's  Estate,  87  Cal.  482,  483, 
25  Pae.  685. 

[i]  AUowuee  and  approval  of  claim  against 
estate  ia  not  eonelusive  on  heir  who  may  prove 
that  it  was  paid  previous  to  allowance. — Wise 
V.  Williams,  88  Cal.  34,  35,  26  Pae.  1064. 

[j]  Allowance  and  approval  of  claim  stops 
ruoning  of  statute  of  limitations. — Wise  v. 
Williams,  88  CaL  38,  25  Pae.  1064.  ' 

[k]  Though  a  mortgage  is  allowed  against 
the  estate  by  the  administratrix,  and  ap- 
proved by  the  judge,  the  heir  is  not  bound 
thereby,  but  may,  under  Code  of  Civil  Pro- 
cedure, section  1636,  giving  him  the  right  to 
contest  claims  that  have .  been  improperly 
allowed  in  the  probate  proceedings,  show, 
in  an  action  to  foreclose  the  mortgage,  that 
the  debt  has  been  paid  or  that  payments 
thereon  have  not  been  credited. — Wise  v.  Will- 
iams, 88  CaL  30,  25  Pae.  1064. 

[I]  Accounts  once  settled  and  approved  are 
only  subject  to  direct  attack  by  motion  to 
open  or  other  like  remedy  in  superior  court 
or  on  appeal.— Pratt 's  Estate,  IIS  CaL  157, 
51  Pac.  47. 

[mj  The  allowance  of  a  claim  against  a  de- 
cedent's estate  for  less  than  the  fall  amount 
thereof  ia  a  rejection  of  the  rest  of  the  claim. 
Jones  V.  Walden,  145  CaL  523,  78  Pac.  1046. 

[n]  Where  an  account  of  an  administratrix 
containing  an  allowance  to  her  of  a  secured 
elaim  against  the  estate  waa  approved  after 
notice,  without  objection,  such  allowance 
could  not  be  attacked  by  creditors  on  the 
settlement  of  the  administratrix 's  final  ac- 
count, on  the  ground  that  the  claim  had 
been  purchased  by  the  administratrix  in  viola- 
tion of  Code  of  Civil  Procedure,  section  1617. 
McDongald's  Estate,  In  re,  146  CaL  191,  79 
Pac.  878. 

g  S12.  ——  AHowum  by  Ooszeeutor. 

[a]  In  the  abtenee  from  the  state  of  an 
executor,  his  eoexeentor  conditionally  al- 
lowed a  elaim  to  be  paid  out  of  the  estate 
only  when  certain  primary  sources  of  payment 
had  been  exhausted.  The  probate  judge  did 
not  allow  the  elaim  until  after  the  settlement 
of  the  first  annual  account,  in  which  the  facts 
of  the  allowance  were  recited.  After  the  set- 
tlement of  another  annual  account,  in  which 
nothing  appeared  regarding  the  claim,  and  a 
hearing  on  application  to  sell  real  estate,  there 
being  sufficient  other  indebtedness  to  warrant 
it,  held,  OS  application  by  the  heirs  to  contest 
the  claim,  that  they  were  not  barred  by  the 
proceedings  from  doing  so. — Whitmore^  Ei* 
tate,  In  re,  Myr.  Prob.  108. 
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S  313.  —  AUowanca  1>7  Oooit. 

[a]  If  8  claim  against  the  estate  of  a  de- 
ceased person  be  lost,  after  its  allowance  hj 
the  executor,  the  judge  may  approve  a  copy 
thereof.— Nally  v.  McDonald,  66  Cal.  530,  6 
Pac.  890. 

[b]  Code  of  Civil  Procednre,  section  1718, 
provides  that  the  court  may  appoint  an  at- 
torney to  represent  the  devisees,  legatees, 
heirs,  or  creditors  of  the  decedent,  who  are 
minors  and  have  no  general  guardian,  or  who 
are  nonresidents,  and  all  others  who  are  un- 
represented; that  the  attorney  may  receive  a 
fee,  to  be  fired  by  the  court,  payable  out  of 
the  funds  of  the  estate  which  on  distribution 
may  be  charged  to  the  party  represented  by 
the  attorney.  Held,  that  an  order  to  pay  such 
fees  to  an  attorney  may  be  made  ex  parte, 
and  no  potice  of  the  entry  thereof  is  re- 
quired.—Leach  T.  Pierce,  93  Cal.  627,  29 
Pac.  239. 

[c]  That  there  had  never  been  any  previous 
account  filed  by  an  executor  held  insufficient 
to  show  that  a  prior  order  fixing  the  fee 
for  an  attorney  appointed  under  Code  of 
Civil  Procedure,,  section  1718,  to  represent 
minors,  was  entered  without  notice.— Car- 
penter's Estate,  In  re,  146  Cal.  661,  80  Pae. 
1072. 

[d]  Where  a  secured  claim  due  the  admin- 
istratrix was  indorsed  by  the  judge  of  the 
superior  court,  "Allowed  and  approved  the 
14th  day  of  March,  1899,  for  $23,652.30  and 
interest,"  the  words  "allowed  and  approved" 
must  be  construed  to  refer  to  the  claim  on 
which  they  were  indorsed,  and  constituted 
a  sufficient  allowance  of  the  claim  as  a  se- 
cured claim. — McDougald's  Estate,  In  re,  146 
Cal.  191,  79  Pac.  878. 

§  314.    Bight  of  Olaimuit  to  be  In- 

formed  of  Disallowance. 

[a]  Claimant  has  absolute  right  to  be  in- 
formed of  rejection  of  claim  by  executor. — 
Steward  v.  Hinkel,  72  Cal.  190,  13  Pae.  494. 

[b]  If  information  regarding  allowance  or 
rejection  of  claim  is  refused  by  executor, 
claimant  may  again  present  his  claim. — Stew- 
ard V.  Hinkel,  72  Cal.  190,  13  Pac.  494. 

[c]  Secret  action  on  claim  by  e^ntor  or 
administrator  which  creditor  has  no  means  of 
knowing  is  equivalent  to  no  action  at  all. — 
Steward  v.  Hinkel.  72  Cat.  192,  13  Pac.  475. 

[d]  It  is  the  duty  of  an  executor  or  ad- 
ministrator on  demand  to  return  a  rejected 
claim  against  the  estate  to  the  claimant  with 
his  official  action  indorsed  thereon;  and  if  he 
secretly  rejects  the  claim,  and  refuses  to  de- 
liver it  to  the  claimant,  or  to  inform  him  of 
the  action  taken  thereon,  it  operates,  or  may 
operate,  as  a  fraud  upon  the  claimant,  and  be- 
comes inoperative  as  a  rejection. — Cowgill  v, 
Dinwiddie,  98  CaL  481,  33  Pae.  439. 

§  816.    Necessity  for  Sulorsement  of 

Allowance  or  Rejection  on  Claim. 

[a]  Where,  on  the  presentation  of  a  de- 
fiumd  against  an  estate  to  the  executor  there- 


of, as  provided  in  section  138  of  the  Probate 

Act,  the  executor  neglected  to  indorse  there- 
on his  allowance  or  rejection  thereof,  but 
held  the  same  for  more  than  ten  days,  held, 
that  the  claim  only  becomes  «  rejected  claim 
on  the  expiration  of  said  ten  days. — Bice  v. 
Inskeep,  34  Cal.  224. 

[b]  Where  the  executor  or  administrator  of 
an  estate  to  whom  a  claim  is  presented  neg- 
lects to  indorse  his  allowance  or  rejection 
thereon  for  more  than  ten  days,  it  is  optional 
with  the  claimant  to  deem  the  neglect  equiva- 
lent to  a  rojeetion,  bnt  he  need  not  so  deem  ' 
it  unless  he  chooses.— Cowgill  r.  Dinwiddie,  ' 
98  Cal.  481,  83  Pae.  439. 

§  816.   Effect  of  Aeeeptfng  Partial  AL- 

lowance. 

[a]  Creditor  does  not  waive  right  to  whole 
claim  by  filing  partial  allowance  with  records 
of  estBte.— Walkerly  v.  Bacon,  85  Cal.  141, 
24  Pac.  638. 

[b]  Allowance  of  part  of  -claim  will  not 
estop  claimant  from  suing  for  balance  unless 
he  accepts  such  allowance  in  full. — Walkerljr 
T.  Bacon,  85  Cal.  141,  24  Pac.  638. 

§  317.  Settinff  Aside  Allowance  or  Disal- 
lowance. 

[a]  A  probate  court  has  power  to  set  aside  ^ 
its  own  judgments  obtained  ex  parte.— Sul- 
lenberger's  Estate,  In  re,  72  Cal.  549,  14  Pae. 
513. 

Foa  AnTHOBiTiES  From  Othxb  States: 

See  18  Cye.  507-509;  2S  Cent.  Dig.,  cols. 
1319-1325,  Sfi  844-848. 

§  818.   Proceedings. 

[a]  Legatee  who  has  been  represented  by 
counsel  at  the  allowance  of  accounts  against 
the  estate  will  not  be  allowed,  after  a  lapse  of 
time,  to  come  in  and  have  the  allowance  set 
aside  on  a  mere  general  averment  of  newly 
discovered  evidence. — Williams  v.  Price,  11 
Cal.  218. 

[b]  Where  claims  have  been  allowed  aa 
presented,  the  presumption  is  that  they  were 
allowed  on  vouchers  and  proofs  satisfactory 
to  the  administrator  and  the  court,  and, 
though  the  heirs  may  contest  the  allowance, 
the  burden  of  proof  is  on  them. — Swain's 
Estate,  In  re,  67  Cal.  637,  8  Pac.  497. 

[c]  Allowance  of  claim  made  on  ex  parte 
application,  may  subsequently  be  set  aside 
without  notice  to  claimant, — Estate  of  Sol- 
lenberger,  72  Cal.  549,  11  Pac.  513. 

§  319.  Disputed  Claims. 

[a]  Where  issue  has  been  joined  as  to  the 
truth  of  the  claim,  the  creditor  may  have  it 
tried  before  the  probate  judge,  or  certified  to 
the  district  court  for  trial  before  a  juiy. — 
Beckett  v.  Selover,  7  Cal.  215,  68  Am.  Dec. 
237. 

[b]  When  a  claim  against  an  estate  is  con- 
tested at  a  hearing  before  a  probate  judge. 
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an  applieatioB  to  amend  by  filing  m  more 
particular  aeeonnt  thonld  be  allowed. — ^Hid* 
den's  Eetate,  In  re,  23  CaL  362. 

[c]  Reference  to  determine  correctness  of 
claim  may  be  made  in  court  if  parties  con- 
sent.—HaU  T.  Superior  Court,  69  CaL  80,  10 
Pac  257. 

[d]  That  a  claim  had  not  been  presented 
against  an  estate  before  action  thereon,  as 
provided  by  Code  of  Civil  Procedure,  section 
15U0,  is  mere  matter  of  abatement,  which  is 
waived  unless  pleaded,  provided  the  claim 
is  thereafter  presented  within  the  time  limited 
for  presentation  of  elaims. — ^Bemmerly  v. 
Woodward,  124  CaL  568,  67  Pac.  561. 

[e]  Where  there  is  no  proof  of  the  signature 
of  the  executor  to  the  rejection  of  &  claim 
against  an  estate,  there  is  no  proof  oi  the 
presentation  of  the  claim. — ^Bank  of  Chico  T. 
Speet,  11  Pac  740l 


]  820.  BflTtov. 

[a]  An  executor,  as  devisee  in  trust,  acting 
nnder  the  provisions  of  the  will,  sold  prop- 
erty of  the  estate,  and  applied  to  the  probate 
court  for  a  confirmation.  Plaintiff  filed  an 
advanced  bid  with  the  court,  whereupon  the 
executor  conveyed  the  property  .to  the  first 
bidder.  The  court  denied  confirmation,  and 
ordered  and  confirmed  a  sale  to  plaintiff,  he 
paying  the  amount  of  his  bid  to  the  executor. 
The  first  bidder  appealed  from  the  order  of 
confirmation,  which  was  reversed.  Plaintiff 
then  filed  a  petition  to  compel  the  return 
from  the  estate  to  him  of  the  money  paid  to 
the  executor.  Held,  that  an  appeal  oould 
not  be  taken  to  the  suprefiie  court  from  an 
order  dismissing  the  petition,  under  Code  of 
Civil  Procedure,  section  963,  subdivision  3. — 
Williams'  Estate,  In  re,  102  Cal.  70,  41  Am. 
St.  Rep.  163,  32  Pac.  241;  Appeal  of  Magee, 
102  Cal.  70,  41  Am.  St.  Rep.  163,  32  Pac.  241. 

[b]  An  appeal  may  be  taken  by  an  ad- 
ministrator from  an  order  directing  the  pay- 
ment of  a  debt  or  claim. — Orford,  Ex  parte, 
102  Cal.  656,  36  Pac.  928. 

[c]  Under  Code  of  Civil  Procedure,  section 
1499,  forbidding  the  allowance  of  claims 
against  decedents  which  are  barred  by  limi- 
tations, an  administrator  cannot  waive  his 
right  to  raise  the  plea  of  limitations  on 
appeal  by  failing  to  ndse  it  in  the  lower 
(ourt.— Reay  t.  Henselton,  128  CaL  335,  60 
Pac.  977. 

[d]  A  refusal  to  permit  a  claimant  against 
a  decedent's  estate  to  amend  his  claim  after 
its  allowance  by  adding  that  it  was  secured 
by  a  mortgage,  on  the  ground  that  such  fact 
had  been  inadvertently  omitted,  is  not  appeal- 
able.—Turner's  Estate,  In  re,  128  Cal.  388, 
60  Pac.  967 ;  Appeal  of  Regents  of  University 
of  California,  128  CaL  388,  60  Pac.  967. 

Fob  AuTHCKtmss  Fboh  Othkb  States  : 

See  18  Cye.  611-513;  22  Cent.  Dig.,  cols. 
1331-1342,  SS  850-863. 


a    PEIOBITIES  AND  PAYMENT. 

PATUEHT  PENDING  LITIOATION  OT  DI8P0TEX> 

CLAIM,    I  821. 
STATUTORY  CLASSIFICATION  AND  OBDEft  OF 

PAYMENT— IN  .GENERAL,  |  822. 
  PAYMENT  OUT  OF  OBDEB  BT  DIBEOnOH 

OF  COURT,  I  828. 
BIGHTS  OP  CREDITORS  TO  FiUORITT,  |  8S4. 
— -  DEBTS  OF  DECEDENT  AS  EXECUTOR  OB 

ADMINISTRATOR,  |  825. 
PROCEEDINGS    TO    DETERMINE  FRIOBITT, 

I  826. 

SECURED  CLAIMS,  f  827. 

CLAIMS  OF  EXECUTORS  OR  ADMINISTRATORS, 
i  838. 

  ADVANCES  TO  PAT  0LAIU8.  |  820. 

ATTORNET'S  FEES,  |  880. 
INTEREST,  i  881. 

TIME  FOB  MAKING  PATMENT.  |  882. 
PAYMENT  BEFORE  ALLOWANCE  OR  ORDER, 

I  838. 

MEDIUM  OF  PAYMENT,  |  884. 
IMPROPER  PAYMENTS,  |  885. 

  OVERPATMEKT,  |  885^. 

PBOCFEDTNOS  TO  ENFORCE  PATMENT,  |  886. 
PROPERTY  AVAILABLE  FOR  PATMENT,  |  SIT. 
—  MARSHALING  ASSETS,  1  887%. 
REVIEW,  I  888. 


S  S21.  Payment  Pudlng  Utigatlon  of  Dis- 
puted Claim. 

[a]  If  an  administrator  pays  some  of  the 
creditors  a  part  of  their  claims,  he  is  bound, 
under  code,  sections  1645-1648,  to  pay  a  like 
proportion  into  court  for  those  creditors  con- 
cerning whose  claims  suits  are  pending. — 
Sigonmey's  Estate,  In  re,  61  CaL  71. 

$  322.  statotoiy  Claasiflcatim  and  Order  of 
Payment-^  GtonaraL 

[a]  A  judgment  against  an  administrator 
in  an  action  upon  a  claim  against  the  estate 
merely  has  the  effect  of  a  claim  duly  allowed, 
to  be  paid  in  due  course  of  administration, 
and  does  not  give  the  creditor  any  further 
rights,  or  determine  the  right  of  priority  over 
other  claims,  which  most  be  determined  by 
the  probate  court  when  the  assets  are  finally 
marAaled  and  the  order  of  payment  deter- 
mined by  that  eonrt.— MoLean  v.  Crow,  88 
Cal.  644,  26  Pac.  590. 

[b]  A  decree  awarding  a  wife  alimony  pen- 
dente lite  is  a  final  judgment  against  the  hue- 
band,  so  as  to  be  a  preferred  elaim  against 
his  estate,  nnder  Code  of  Civil  Procedure, 
section  1643,  to  the  extent  of  the  amount  due 
thereunder  on  his  death. — Smith's  Estate,  In 
re,  122  Cal.  462,  55  Pac.  249. 

[c]  Adjudications  on  the  question  of  pre- 
ferred claims  of  an  estate  should  be  litigated 
at  the  same  time,  and  under  the  same  notice, 
that  is  required  on  the  settlement  of  accounts. 
Smith's  Estate,  In  re,  122  Cal.  462,  55  Pac. 
249. 

Foe  AuTHoaiTizs  Fbou  Other  States: 

See  18  Cyc.  546-563;  22  Cent.  Dig.,  cols. 
1419-1446,  88  027-974. 
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S  323.   Paymrait  Ont  of  Ord«r  liy  Dliee- 

tion  of  OoQit. 

[a]  Neither  administrator  nor  probate  conrt 
have  any  power  to  change  order  in  which  the 
debts  of  the  estate  are  directed  to  be  paid 
by  the  act  relating  to  the  estates  of  deceased 
persons,  and  an  order  of  the  probate  court, 
made  with  the  consent  of  the  administrator, 
directing  him  to  pay  partnership  debts  before 
the  debts  of  the  estate  are  paid,  is  void, 
and  if  he  obey  the  same  he  cannot  be  allowed 
in  his  account  the  money  need  nntil  all  the 
debts  of  the  estate  are  paid. — ^Tompkins 
Weeks,  26  Cal.  50. 

§  324.  BlghtB  of  Oredlton  to  Priority. 

[a]  A.,  a  farmer,  borrowed  money  of  B. 
Presently  he  conveyed  his  farm  and  stock  to 
B.  by  an  absolute  deed,  and  delivered  pos- 
session, with  the  agreement  that  B.  should 
hold  it  as  security  for  his  debt,  and  for 
future  advances;  that  be  should  accept  drafts 
to  pay  the  farm  laborers  what  was  then  due; 
that  he  should  carry  on  the  farm,  and  bold  it 
as  security  for  expensee  incorred  in  earrying 
it  on,  and  hold  the  snrplns  for  A.'s  benefit. 
B.  accepted  a  draft  for  M.  's  wages,  and  told 
bim  that  the  draft  and  his  future  wages  were 
secured  by  the  farm  as  above.  Held,  that 
thereby  B.  became  trustee  for  M.  to  the 
amount  of  the  draft  and  subsequent  wages, 
and  that  M.  could  enforce  it  against  the 
property  in  the  hands  of  B.'8  administrator, 
in  preference  to  the  claims  of  other  creditor!. 
Pierce  T.  Bobinaon,  18  Cal.  116. 

[b]  It  was  immaterial  that  at  the  time  of 
the  agreement  there  was  oniy  property  enough 
to  satisfy  B.'s  claims,  as  M.  was  entitled  to 
satisfaction  so  far  as  any  snrplns  afterward 
accumulated  and  came  into  the  administra- 
tor's hands. — Pierce  v.  Bobinson,  18  CaL  116. 

Foft  AoTHtniTiEs  Fboh  Othu  States  : 

Bee  18  Cye.  548-563  ;  28  Cent.  Dig.,  eoli. 
1447-1468,  SS  975-1001. 

g  325.   Debts  Of  Decedent  as  Exeentor 

or  Administrator. 

[a]  An  executor,  after  an  accounting,  died. 
The  accounting  showed  a  balance  in  bis 
hands.  His  administrator  allowed  a  claim 
for  the  balance.  His  estate  was  insolvent, 
and  application  was  made  to  have  the  claim 
declared  a  preferred  one,  as  a  judgment. 
Held,  that  the  settlement  of  the  account 
merely  fonnd  so  much  money  in  decedent's 
hands  for  further  administration.  It  was  not 
a  jndgment,  and  not  entitled  to  preference 
as  such. — ^Kehoe's  Estate,  In  re,  Myr.  Prob. 
127. 

§  326.  Proceedings  to  Determine  Priority. 

[a]  An  order  of  the  probate  conrt  deciding 
the  respeetive  status  of  two  claims  alleged 
to  be  preferred  claims  against  an  estate  is 
without  authority  and  void,  even  as  to  the 
contesting  parties,  where  based  on  a  hearing 
bad  without  notice  to  the  other  creditors, 


heirs,  and  legatees. — Smith's  Brtate,  la  re, 
12S  Cal.  462,  55  Pae.  249. 

§  S27.   Secnred  OUimB. 

[a]  Where  the  administrator,  under  order 
of  the  probate  conrt,  seUs  land  of  the  deceased 
which  is  subject  to  a  mortgage,  the  proceeds 
of  sale,  after  deducting  the  necessary  ex- 
penses thereof,  must  be  applied  first  to  the 
satisfaction  of  the  mortgage,  and  the  residue, 
if  any,  in  due  course  ox  administration.— 
Ifurray,  Estate  of,  18  CaL  686. 

[b]  The  presentation  and  allowance  by  an 
administrator  of  a  judgment,  which  is  a  lien 
on  the  judgment  debtor 's  property,  as  a  claim 
against  his  estate,  does  not  destrov  the  lien. 
Morton-v.  Adams,  124  Cal.  229,  56  Pac.  1038. 

[e]  A  chattel  mortgagee  did  not  waive  any 

right  or  interest  in  the  mortgaged  property 
by  presenting  a  claim  for  the  amount  dne 
to  tbe  mortgagor's  executor. — Matbew  v. 
Mathew,  138  Cal.  834,  71  Pae.  844. 

[d]  Where  there  had  been  no  sale  of  prop- 
erty mortgaged  by  a  decedent,  the  holder  of 
the  mortgage  was  entitled  to  have  the  claim 
thereunder  classed  as  a  claim  of  the  fifth 
class  as  provided  for  in  section  1643,  Code 
of  Civil  Procedure,  and  to  be  allowed  a  divi- 
dend estimated  on  the  full  amount,  without 
any  deduction  for  the  probable  proceeds  of 
a  future  sale  of  the  mortgaged  property. — 
McDougald's  Estate,  In  re,  146  Cal.  196,  79 
Pae.  875. 

[e]  Code  of  Civil  Procedure,  section  1644, 
provides  that  the  preference  given  in  section 
1643  to  a  mortgage  against  a  decedent's  estate 
extends  only  to  the  "proceeds"  of  the 
property  mortgaged,  and  that,  if  such  pro- 
ceeds are  insufficient  to  pay  tbe  mortgage, 
the  part  remaining  unsatisfied  must  be  classed 
with  other  demands  against  the  estate.  Held, 
that  the  word  "proceeds"  as  so  used  did 
not  include  the  rents  of  the  property  mort- 
gaged accruing  before  sale,  where  the  rents, 
issues,  or  profits  of  the  property  were  not 
included  in  the  mortgage. — McDougald's  Es- 
tate, In  re,  146  CaL  196,  79  Pac.  875. 

[f]  A  matured  mortgage  indebtedness 
against  an  estate  before  foreclosure  is  not  a 
contingent  claim  within  section  1648,  Code 
of  Civil  Procedure,  and  that  the  court  was 
not  authorized  thereunder  to  take  testimony 
to  ascertain  the  probable  deficiency  which 
would  arise  on  foreclosure. — McDougald's  Es- 
tate, In  re,  146  Col.  106,  79  Pae.  875. 

IVs  Avtboritibb  Froh  Othbb  States  : 

See  18  Cye.  670;  22  Cent.  Dig.,  cols.  1463- 
1469,  SS  1002-1011. 

g  328.   Claims  of  Executors  or  Admlnlstra- 

tora. 

[a]  Fifteen  dollars  paid  by  administrator  to 
appraiser  should  be  allowed.— Bose,  In  re,  80 
Cal.  178,  22  Pac  86. 
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iy»  Authorities  Pbom  Otheb  Statkb: 

Bee  18  Cyc.  563-570;  22  Cent  Diff.  fiOl& 
1470-U77,  {8  1012-1022. 

2  38ft.   AdTaaoM  to  Tmj  Olklina. 

[a)  Code  of  Ciya  Proeednre,  eeetion  1517, 
forbidding  an  administrator  to  "parcbase'' 
a  claim  against  the  estate  he  represents,  does 
not  prevent  him,  for  the  purpose  of  protecting 
the  eetate  against  a  sacrifice  under  the  fore- 
dosDre  of  a  mortgage,  from  advancing  his 
own  funds,  and  taking  an  assignment  of  the 
mortgage  either  to  himself  or  a  third  person. 
Bnraett  v.  Lyford,  93  Cal.  114,  28  Pac.  855. 

fb]  Money  expended  by  administrator  for 
insuring  property  of  the  estate  to  preserve  it 
during  the  course  of  administration  is  a 
charge  which  is  jantitled  to  payment  prior  to 
payment  of  debts. — Enseoe  ▼.  -  Fletcher  (CaL 
App.),  82  Pae.  1075. 

Fob  Authobities  Fbou  Othkb  Stateb: 

See  18  Cvc.  570-573;  22  Cent.  Dig.,  eola. 
1477-1483,  a  1023-1031. 

^  330.  Attontey's  Feai. 

[a3  fee  of  an  attorney  appointed  to 
represent  minor  heirs  and  devi»e8,  under 
Code  of  Civil  Procednre,  section  1718,  held 
not  entitled  to  priority  of  payment  over  ad- 
vaneea  and  interest  due  the  executor. — Car- 
penter'! Estate,  In  re,  146  Cal.  661,  80  Pae. 
1078. 

$  331.  AitenBt. 

[a]  In  ease  of  a  legal  claim  against  the  es- 
tate of  one  deceased,  interest  begins  to  run 
from  the  time  of  presentation  to  the  admin- 
istrator.— Pico  V.  Stevens,  18  Cal.  876. 

[ab]  The  word  "claim,"  in  section  131  of 
the  probate  act,  which  allows  only  ten  per 
cent  interest  on  claims  against  insolvent  es- 
tates, inclndes  a  mortgage  debt. — Ellis  v. 
Polhemus,  27  Cal.  350. 

[ac]  A  claim  against  the  estate  of  the  de- 
cedent, allowed  by  the  administrator,  and 
afterward  duly  approved  by  the  judge  of  pro- 
bate, bears  interest  from  the  date  of  approval 
by  the  judge  of  probate. — Glenn's  Estate,  In 
re,  74  CaL  567,  16  Pac.  396. 

[b]  Even  though  one  who,  after  his  claim 
against  an  estate  was  rejected  by  the  execu- 
tor, recovered  a  judgment  against  the  estate, 
to  be  paid  in  the  due  coarse  of  administra- 
tion, was  entitled  to  interest  from  the  date 
of  the  rejection  to  the  date  of  the  judgment, 
the  probate  court  cannot,  in  ordering  the 
jodgment  to  be  paid,  allow  such  interest, 
where  the  same  was  not  included  in  the  judg- 
ment, since  the  court,  in  ordering  the  claim 
paid,  can  base  its  order  only  on  the  transcript 
of  the  judgment. — Kennedy's  Estate,  In  re,  94 
CaL  22,  89  Pae.  412. 

[e]  Even  if  the  probate  court  could  other- 
wise order  the  interest  to  be  paid,  the  judg- 
ment would  be  a  bar  to  ita  rooovery,  since 


the  claimant  could  have  had  it  included  in 
the  judgment  when  it  was  rendered. — Kenne- 
dy's Estate,  In  re,  94  Cal.  22,  29  Pac  412. 

[d]  In  such  easCj  however,  the  claimant 
should  be  allowed  interest  on  his  judgment 
for  costs.— Kennedy's  Estate,  In  re,  94  CaL 
22,  29  Pac.  412. 

[e]  A  widow's  receipt  .to  an  administrator 
for  the  "balance"  of  the  widow's  allowance 
is  prima  facie  evidence  that  no  more  is  un- 
paid.—Sarment'i  Estate,  In  re,  123  CaL  331, 
S6  Pac.  1015. 

[f]  In  the  absence  of  a  statute  directing  the 
Interest  rate  which  a  claim  against  a  solvent 
estate  shall  carry  after  allowance  and  before 
payment,  as  is  provided  by  Code  of  Civil 
Procedure,  section  1494,  as  to  claims  against 
insolvent  estates,  such  a  claim  should  draw 
the  contract  rate  until  paid. — Bichardson  t. 
Diss,  127  CaL  58,  59  Pac  197. 

[g]  Under  Civil  Code,  section  1917,  a  claim 
against  the  estate  of  a  decedent  for  funeral 
expenses  bears  interest  after  its  allowance. — 
Cummins'  Estate,  In  re,  143  CaL  525,  77  Pac. 
479;  Union  Collection  Co.  v.  Bpeneer,  143 
OaL  625,  77  Pae.  479. 

[b]  Allowance  of  a  elaim  by  the  executor 
and  the  probate  judge  is  not  a  judgment  of 
a  court,  BO  as  to  bpar  interest  until  the  claim 
has  passed  the  accounting  and  settlement  and 
been  ordered  paid.  The  true  test  concerning 
the  payment  of  interest  after  aJlowance  is 
whether  the  payment  of  interest  could  be  en- 
forced gainst  the  decedent,  were  he  sUve. — 
Selby 's  Estate,  In  re,  Myr.  Prob.  125. 

[i]  A  claimant  waived  any  claim  against  an 
estate,  by  stipulation  in  writing,  beyond  a 
certain  sum.  Held,  that  he  thereby  waived 
interest  on  that  sum. — Bleakley's  Estate,  In 
re,  Myr.  Prob.  235. 

F(s  AuTHwrns  Vaou  Othxb  States  : 

See  IS  Cye.  574,  577;  22  Cent.  Dig.,  eols. 
1484-1490,  SS  1082-1048. 


8  888.  nine  for  ICaUBg  Foment. 

[a]  Under  Code  ot  Civil  Procedure,  section 
1513,  providing  that  an  administrator  may, 
at  any  time,  on  the  order  of  the  court,  pay 
all  interest-bearing  debts  of  decedent,  the 
court  cannot,  on  the  application  of  a  creditor, 
compel  an  advance  payment. — Hope's  Estate, 
In  re,  106  CaL  163,  39  Pac.  523. 

I  833.   Fluent  Before  Allowance  or  Order. 

[a]  Court  has  power  to  credit  executor  or 
administrator  upon  settlement  of  annual  ac- 
count with  payments  made  to  general  cred- 
itors without  previous  order  of  court  (over- 
ruling Dunne's  Estate,  65  Cal.  378.) — Fernan- 
dez's Estate,  119  Cal.  582,  583,  51  Pac.  851. 

[b]  Payment  of  claims  of  general  creditors 
without  order  of  court  are  made  at  peril  of 
administrator. — Fernandez's  Estate,  119  CaL 
582,  51  Pae.  851. 
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§  334.   MedlniB  of  Payment. 

[a]  The  probate  court  may  require  an  ex- 
ecutor to  pay  a  debt  of  his  testator's  estate 
in  the  kind  of  money  which  he  has  received 
as  the  property  of  the  estate. — Magraw  T. 
McOlynn,  26  CaL  420. 

[b]  Where  executors  have  sold  the  property 
of  the  estate  for,  ^nd  received  payment  in, 
legal  tender  notes  for  the  payment  of  cred- 
itors, it  is  error  for  the  probate  court  to  or- 
der payment  in  gold  coin. — ^Den's  Estate,  In 
re,  39  CaL  70. 

;  885.  lajim^  Fajmenta. 

[a]  Where  a  policy  of  insurance  was  aa- 
signed  to  satisfy  a  debt,  and  the  assignee 
was  authorized  to  collect  the  money  from  the 
company,  which  he  did  on  the  death  of  the 
insured,  retaining  the  amount  of  the  debt  and 
paying  over  the  balance  to  the  insured's  ex- 
ecutors,  it  was  error  for  the  court  to  refuse 
to  allow  the  claim,  it  being  allowable,  under 
Code  of  Civil  Procedure,  section  1632,  pro- 
viding that  sums  paid  by  the  executor  in 
good  faith  in  the  discbarge  of  debts  justly 
due  aball  be  allowed.— OJland's  Estate,  In 
re,  92  CaL  293,  28  Pae.  287. 

[b]  A  ranch  belonging  to  an  administra- 
tor's intestate  was  leased  to  B.  for  a  year, 
and  the  cowa  were  pastured  during  the  win- 
ter on  a  farm  belonging  to  the  administrator, 
B,  agreeing  to  pay  three  hundred  dollars 
therefor — one-half  to  the  administrator  and 
one-half  to  his  tenant.   B.  f^ed  to  make  the 

Sayment,  and  the  administrator  advanced  to 
is  tenant  the  amount  due  him  for  the  pas- 
turage. Ueld,  that  this  amount  should  not 
have  been  allowed  to  the  administrator  as  a 
credit  in  the  settlement  of  hia  account. — 
Moore 'e  Estate,  In  re,  96  CaL  522,  31  Pae. 
584. 

[c]  An  order  of  the  court  for  the  payment 
of  a  debt  before  settlement  of  the  adminis- 
trator's account  is  of  no  force  if  made  with- 
out the  statutory  notice  (Code  Civ.  Proc, 
sees.  1633,  1634)  and  without  notice  to  imy- 
one  except  the  administrator. — Spamer*s  Eb- 
tate,  In  re,  120  Cal.  458,  52  Pao.  820. 

[d]  The  probate  court  has  no  power  to  or- 
der the  payment  of  a  debt  from  the  estate 
of  a  deceased  person  until  the  settlement  of 
the  administrator's  account  (Code  Civ.  Proc, 
sec.  1647),  and  hence  a  debt  paid  by  the  ad- 
ministrator on  the  order  of  the  court  before 
such  settlement  can  be  credited  to  his  ac- 
count on  the  sole  ground  that  it  was  ordered 
paid  by  the  court.— Spanier's  Estate,  In  re, 
120  Cal.  698,  63  Pae.  357. 

[e]  In  an  action  to  settle  a  trust,  consisting 
of  an  equal,  undivided  interest  in  lands  be- 
longing to  the  trust  and  an  estate,  the  court 
has  no  power  to  decree  a  lien  on  the  inter- 
eat  of  the  estate  in  the  lands,  and  the  execu- 
tor of  the  estate  would  be  liable  for  a  dis- 
bursement made  to  satisfy  a  claim  for  such 
a  lien  improperly  decreed. — Kennedy'!  Be- 
tate,  In  re,  120  CaL  458,  52  Fae.  820. 


[f]  Where  an  executor  sold,  hj  leaVe  of 

court,  the  interest  of  his  decedent  in  real  es- 
tate belonging  in  common  to  him  and  trus- 
tees, and  allowing  the  trustees  to  appropri- 
ate the  money  in  payment  of  trust  obliga- 
tions, in  compliance  with  the  stipulations  and 
an  order  of  court  in  a  suit  to  settle  the  trust 
estate,  to  which  he  was  not  a  party,  he  is 
properly  charged  in  his  final  account  with 
the  money  he  ahould  hare  received  from  the 
sale.— Kennedy 'a  Eitate,  In  ra,  120  CaL  458, 
52  Pac.  820. 

[g]  An  executor  who  made  an  irregular 
disbursement  of  the  funds  of  an  estate  will 
not  be  excused  from  accounting  therefor  to 
the  assignee  of  an  interest  therein,  thongh 
the  assignor  consented  that  he  could  make 
the  disburaement,  and  he  was  without  notice 
that  the  assignment  had  already  been  made, 
and  the  assignor  had  no  interest  therein  at 
the  time  bis  consent  was  given. — Kennedy's 
EsUte,  In  re,  120  Cal.  4S8,  52  Fae.  820. 

[h]  Where,  after  the  allowance  of  a  claim 
against  a  decedent's  estate,  the  claimant  as- 
signed it,  giving  notice  of  the  assignment 
to  the  administrator,  the  latter  bad  no  right 
to  pay  it  to  the  assignor. — Cummins'  Estate, 
In  re,  143  Cal.  525,  77  Pac.  479;  Union  Col- 
lection Co.  V.  Spencer,  143  CaL  525,  77  Pac. 
479. 

Fob  Authobitibb  Taou  Othxb  Statbs: 

See  18  Cyc.  581-584;  22  Cent.  Dig.,  eob. 
1528-1542,  S8  1102-1115. 

§  335Vs.   Oveipaymeiit. 

[a]  Executors  are  not  entitled  to  an  allow- 
ance in  their  account  for  money  paid  by  them 
in  excess  of  legal  interest  on  an  allowed 
claim  of  a  bank  against  the  testator  for  an 
overdraft. — Dunne's  Estate,  In  re,  58  Cal. 
643. 

[b]  A  widow  and  administratrix  of  an  in- 
solvent estate,  without  order  of  court,  paid 
a  mortgage  claim  against  an  estate,  pre- 
sented and  allowed,  in  which  compound  in- 
terest bad  been  included  according  to  the 
terms  of  the  mortgage.  Held,  that  she  should 
not  be  allowed  credit  for  her  payment  of  any 
interest  above  ten  per  cent,  although,  by 
foreclosure,  the  mortgagee  might  have  recov- 
ered the  full  interest.— Titcomb 'a  Estate,  In 
re,  Myr.  Prob.  55. 

Foa  Authobities  Fboh  Other  States  : 

Bee  22  Cent  Dig.,  cols.  1533-1535,  fi  1105. 

§  386.   Proceedings  to  Enforce  Payment. 

[a]  An  order  directing  decedent's  repre- 
sentatives to  pay  a  certain  fee  to  the  execu- 
tor's attorney  cannot  be  made  without  notice 
to  heirs,  devisees  and  legatees. — ^Eruger's  Es- 
tate, In  re,  123  Cal.  391,  55  Pae.  1056. 

[b]  On  an  application  by  the  assignee  of  a 
claim  against  the  estate  of  a  decedent  for  the 
payment  thereof,  a  contention  that  the  as- 
signment was  to  secure  another  person,  and 
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that  the  applicant  wu  not  the  real  party 
in  interest,  was  of  no  avail  to  the  estate. — 
CnmmiDa'  Estate,  In  re,  143  Cal.  525,  77  Psc. 
479;  Union  Collection  Co.  t.  Speneer,  143 
CaL  525,  77  Pac  479. 

Fob  AuTH<»rnis  From  Othkr  States  : 

See  18  Cye.  685-587;  22  Cent.  Dig.,  coli. 
1545-1556,  8S  1120-1131. 

f  337.  Propefty  Availabla  for  Payment, 

[a]  Rents  and  profits  of  real  estate  accru- 
ing Bobsequent  to  the  death  of  the  testator 
are  not  personal  property  In  the  hands  of  the 
executor  to  be  nrst  applied  to  the  payment 
of  debts  in  exoneration  of  the  gcner^  per- 
■onalty.— Estate  of  Woodworth,  31  Cal.  59S. 

[b]  Code  of  Civil  Procedure,  section  1560, 
provides  that,  if  testator  by  his  will  desig- 
nates the  estate  to  be  appropriated  for  the 
paTment  of  debts  and  administration  ex- 
penses, they  mnst  be  paid  out  of  the  appro- 
priated estate  BO  far  as  it  la  sufficient.  Sec- 
tion 1562  provides  that,  if  tbe  estate  appro- 
priated is  insafficient,  any  portion  of  the  es- 
tate not  disposed  of  by  will  must  be  appro- 
priated for  that  purpose.  Held,  that  where 
testator  died  having  disposed  of  only  one- 
half  of  his  estate  by  will,  and  without  having 
made  any  provision  for  the  payment  of  debts 
and  expenses,  they  were  to  be  paid  oat  of 
the  intestate  estate. — Traver's  Estate,  tn  re, 
145  Cal.  508,  78  Pae.  1058;  Bark  t.  Norton, 
145  CaL  508,  78  Pae.  1058. 

Fm  Authobities  Tku  Other  States: 

See  18  Cyc  590-594;  22  Cent  Dig.,  cola. 
1491-1512,  8S  1044-1073. 

§  SSTVa.   Marshaling  Assets. 

[a]  Under  common  law,  where  no  different 
order  is  prescribed  in  the  will,  the  assets  of 
the  deceased,  for  the  purpose  of  paying  the 
debts  of  the  estate,  will  be  marahaled,  and 
the  debts  paid  out  of  them  in  the  following 
order:  (1)  The  personal  estate  not  specif- 
ically bequeathed,  or  expressly  or  by  impli- 
cation excepted;  (2)  lands  expressly  devised 
for  the  payment  of  debts;  (3)  lands  de- 
scended to  the  heir;  (4)  lands  devised. — 
Estate  of  Woodworth,  31  Cal.  595. 

Jab]  Under  oar  law,  as  between  the  legatee 
the  personalty  and  the  devisee  of  the 
realty,  the  executor-  is  not  authorized  to  ap- 
propriate the  rents  of  the  real  estate  which 
accrued  subsequent  to  the  decease  of  the 
testator  to  the  satisfaction  of  a  debt  of  the 
deceased  secured  by  a  mortgage  on  the 
realty,  in  exoneration  of  the  personalty. — 
Estate  of  Woodworth,  31  Cal.  595. 

[b]  Where  an  administrator  of  an  estate 
acquired  title  to  certain  property  belonging 
to  the  estate  subject  to  certain  liens,  it  was 
lus  duty  as  administrator  to  apply  the  rents 
accruing  from  the  property  of  the  estate  on 
its  debts.— Smith  T.  Goethe.  147  CaL  725,  82 
Pae.  384. 


[c]  Where  the  expenses  of  administration 
are  of  a  general  nature,  they  should  be 
charged  pro  rata  on  the  community  property 
and  separate  estate;  but  expenses  which  at- 
tach specifically  to  particular  pieces  of  es- 
tate are  to  be  charged  aniinst  such  pieces.— 
Patten's  Estate,  In  re,  Myr.  Prob.  241. 

Fob  Acthorities  Fbou  Othxb  States  : 

See  18  Cyc.  594;  22  Cent.  Dig.,  cols.  1501- 
1512,  8>  1061-1078. 

9  338.  Beview. 

[a]  An  order  of  the  probate  conrt  dismiss- 
ing a  petition  to  have  an  administrator  show 
cause  why  a  claim  that  has  been  allowed 
shall  not  be  paid  is  an  appealable  order, 
within  the  meaning  of  the  Code  of  Civil  Pro- 
cedure, page  969,  subdivision  7. — McKinley's 
Estate,  In  re,  49  CaL  152. 

[b]  The  claim  of  an  attorney  for  services 
to  the  estate  of  a  deceased  person,  when  al- 
lowed by  the  probate  court,  not  as  costs,  Dut 
to  be  paid  in  due  course  of  adminiiitration, 
becomes  one  of  tbe  "acknowledged  debts  of 
the  estate,  to  be  paid  in  due  course  of  admin- 
istration" (Code  Civ.  Proc,  sec.  1497);  and 
an  order  for  its  payment  is  appealable,  un- 
der section  963,  Code  of  Civil  Procedure, 
providing  for  appeals  to  tbe  supreme  court 
from  certain  orders  of  the  superior  conrt  in 
probate  proceedings, — Stuttmeister  v.  Supe- 
rior Court,  72  Cal.  487,  14  Pac.  35. 

Vn.   DISTBIBUTION  OF  ESTATE. 

AUTHOBITT  AKD  DUTY  TO  HAK£.  1  889. 

  DISTBIBUTION  OF  MOETQAGED  PROP- 
ERTY. I  840. 

EXEOUTOBS  OB  ADMINISTRATORS  AS  LEGA- 
TEES, I  811. 

LIABILITIES  OP  LEGATEE  OB  DISTRIBUTEE 
TO  ESTATE.  |  842. 

TIUE  FOR  DELIVERY  OB  PAYUENT  OF  LEG- 
ACY AND  MAKING  DISTBIBUTION,  S  848. 

  BEFORE  ACCOCNTINO  OR  FINAL  SETTLB- 

UENT.  I  844. 

  BEFORE  EXPIBATION  OF  TXICB  FOR  CON- 
TESTING WILL,  i  845. 

  EXISTENCE    OF  UNCOLLECTED  ASSETS, 

I  846. 

REQUIREMENT  OF  BECEIPT  OB  RELEASE, 
I  847. 

NECESSITY  OP  BEFUNDINO  BOND.  OB  OTHEB 
INDEMNITY,.  |  S4S. 

.          BY  CREDITOR  OF  ESTATE,  |  849. 

ADVANCES  BY  EXECUTOR  OB  ADMINISTRA- 
TOR, t  350. 

MODE  AND  SL'FPICIENCY  OF  DISTBIBUTrON 

OB  PAYMENT,  |  851. 
IMPROPER  PATMENT.   |  852. 

DELAY  IN.  OR  FAILURE  TO  HAKE  DISTRIBU- 
TION, I  858. 

INTEREST  ON  LEGACIES  OB  DISTRIBUTIVE 
SHARES,  I  354. 

  EFFECT  IF  EBB0NB0U8  OB  IMPROPER 

PAYMENTS,  I  855. 

PROCEEDINGS  FOR  PAYMENT  AND  DISTRIBU- 
TION—IN  GENERAL,  |  858. 

 JURISDICTION  AND  POWEBB  OF  OOUBT, 

I  857. 
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  TIME  FOR  APPLICATION  TOR  DISTRI- 
BUTION, I  868. 

  PERSONS  ENTITLED  TO  DISTRIBUTION, 

I  859. 

  PKOPEBTT  SUBJECT  TO  DISTRIBUTION, 

I  860. 

  NOTIOE.  I  8«1. 

  PLEADING,  I  882. 

  ORJECriONS  TO  PATHBNT  OB  DISTRIBU- 
TION, I  863^. 

  INTERVENTION,  |  868. 

  CONTEST  AND  DBTERUINATION  OF  HEIR- 
SHIP, I  864. 

  APPEAL,  I  SaS. 

DECREE  FOR  DISTRIBUTION,  {  866. 

  RELIEF  AWARDED,  |  867. 

  AMENDMENT  AND  CORRECTION,  |  B«B. 

  OPENING  OB  VACATING.  |  869. 

  PROCEEBINGB    TO    ENFORCE  DIOBBB, 

I  870. 

  OPERATION  AND  EFFECT.  |  871. 

  INTEREST  CONVEYED.  |  872. 

  CONCLUSIVENESS,  1  878. 

  LIEN,  t  874. 

  PARTIAL   DISTRIBUTION,   |  8T5. 

REVIEW,  I  876. 

RESTITUTION  OB  REVERSAL  OF  OBDEB  OB 
DECREE,  I  876  H. 

§  ssg.  Antborlty  and  Duty  to  Make. 

[a]  Testator  -g&ve  his  interest  in  a  firm  in 
trust,  to  pay  two  hundred  dollars  per  month 
to  his  mother;  the  trust  to  continue  for  the 
life  of  his  mother,  or,  if  she  died  before  he 
did,  for  five  years;  three  thousand  dollars 
to  be  paid  S.  on  the  death  of  the  mother,  and 
the  balance  to  be  then  paid  his  aisten.  The 
partners  having  refused  to  allow  testator's 
capital  to  remain  in  the  firm,  and  the  trust 
having  been  renounced,  testator's  mother  and 
sisters  petitioned  for  a  special  distribution, 
stipulating  that  three  thousand  dollars  should 
be  paid  S.,  and  the  balance  distributed 
equally  among  them.  Held,  that  such  distri- 
bution to  S.  will  not  be  denied  on  the  possi- 
bility that  testator's  sisters  may  have  issue 
who  may  become  entitled  to  the  income. — 
LeWnsoD's  Estate,  In  re,  98  Cal.  654,  33  Pao. 
726. 

[b]  Decedent  devised  a  part  of  his  estate 
to  his  wife,  who  died  testate  pending  admin- 
istration. Administration  was  had  on  her  es- 
tate. Held,  when  both  estates  were  ready  for 
distribution,  on  application  for  instructions, 
that  the  proper  course  was  to  close  the  estate 
of  the  wife  by  having  distribution,  including 
her  interest  in  her  husband's  estate,  to  hex 
devisees,  who  should  then  apply  with  the  de- 
cree of  distribution  to  the  husband's  estate 
to  have  the  interest  of  the  wife  in  his  estate 
ilistribnted  to  them  as  soccessors  in  her  in- 
terest as  found  in  the  decree. — Cronin's  Es- 
tate, In  re,  Myr.  Prob.  252. 

§  340.   Distributioii  of  Mortgaged  Tnp- 

erty. 

[a]  DeviseeB  reqaested  that  certain  mort- 
saged  real  estate  be  distribated  to  them,  sub- 
ject to  the  mortgage.  Held,  that  the  distri- 
bution could  be  made,  provided  the  nuirtga- 
gee  waived  all  recourse  against  any  other 


portion  of  the  estate  to  satisfy  his  claim, 
and  that  on  such  distribution  the  mortgaged 
debt  should  be  regarded  as  canceled  as  far 
as  the  exeentors  were  concerned. — Hinckley's 
Estate,  In  re,  Myr.  Prob.  189. 

§  341.  Exeentors  or  Adndnistratm  as  Leg- 
atees. 

[a]  Where,  under  a  void  order  of  the  pro- 
bate court,  the  widow,  who  waa  also  one  of 
the  executors,  received  a  portion  of  the  es- 
tate as  her  own  under  the  provisions  of 
the  will,  held,  that,  if  in  esse,  such  portion 
must  be  considered  as  having  gone  into  her 
possession  as  coexeeutor;  if  not  in  esse,  it  waa 
chargeable  against  her  in  her  account  with 
the  estate. — ^Abila  v.  Burnett,  38  Cal.  658. 

g  342.  LlabilltleB  of  Legatee  or  Dtatrllnitee 
to  Estate. 

[a]  Assets  cannot  be  collected  upon  the 
distribution  of  an  estate,  and  a  sum  due  from 
the  estate  by  a  deviaee  to  whom  distribtttion 
is  made,  which  is  not  an  advance  to  the  devi- 
see, cannot  be  deducted  from  the  share  of 
the  estate  to  which  the  devisee  ia  entitled 
upon  distribution. — Estate  of  Smith,  108  CaL 
115,  40  Pac.  1037. 

[b]  Where  an  administrator,  who  is  also  an 

heir,  owes  the  estate  more  than  the  value  of 
his  distributive  share,  he  should  account  for 
such  share  as  a  payment  on  the  debt,  and,  if 
he  fails  to  do  so,  the  amount  may  be  collected 
of  his  bondsmen. — Sanchez  v.  Forster,  133 
Cal.  614,  65  Pac.  1077. 

[c]  The  right  of  an  administrator  to  set  off 
a  judgment  against  his  intestate's  widow,  be- 
longing to  the  estate,  against  her  share 
thereof,  as  against  her  creditors,  does  not 
depend  on  her  inaolvencv. — Angle's  Estate, 
In  re  (Cal.  Sup.),  82  Pac.  668. 

Fob  Avthobftibs  Fbom  Othsb  States  : 

See  22  Cent.  Dig.,  eols.  1593-1611,  S§  1169- 
1184. 

§  343.   Time   for  Delivery  or  Payment  of 
Iicgacy  and  Making  Distribution. 

[a]  Testator  gave  his  interest  in  a  firm  to 
one  of  the  partners  in  trust,  to  retain  half  the 
profits  of  his  services,  and  to  pay  two  hundred 
dollars  per  month  to  his  mother;  the  trust 
to  continue  for  the  life  of  bis  mother,  or,  if 
she  died  before  he  did,  for  five  years;  three 
thousand  dollars  to  be  paid  S.  on  the  death 
of  the  mother,  and  the  balance  to  be  then 
paid  to  his  sisters.  The  partners  having  re- 
fused to  allow  testator's  capital  to  remain 
in  the  firm,  and  the  trust  having  been  re- 
nounced, testator's  mother  and  sisters  peti- 
tioned for  a  partial  distribution,  stipulating 
that  three  thousand  dollars  should  be  paid  S., 
and  the  balance  distributed  equally  among 
them.  Held  that,  having  thereby  obtained 
an  order  of  distribution,  neither  they  nor  the 
executor  could  object  to  the  payment  of  the 
three  thousand  dollars  to  S.  on  the  ground 
that  she  was  not  entitled   to   the  income 
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thereof  daring  the  life  of  the  mother,  or  for 
five  jean  after  the  testator's  death. — ^Zievin- 
son's  Estate,  88  Cal.  054,  33  Pae.  726. 

[b]  Political  Code,  section  3752,  providing 
that  decree  of  distribution  of  an  estate  shall 
not  be  made  until  the  taxes  are  paid,  is  to 
protect  the  revenues  of  the  state,  and  has 
no  application  where  the  tax  has  in  fact  been 
paid,  though  the  one  who  made  the  payment 
has  a  tax  title  to  the  property  therefor.— 
Couraen  'a  Estate^  In  re,  133  Cal.  xix,  69  Fae. 
965. 

[e]  'While  there  was  an  appeal  pending  from 
an  unexecuted  order  of  the  court  to  the  ad- 
ministrator to  sell  certain  land  to  pay  debts, 
it  was  error  for  the  court  to  order  the  distri- 
bution of  the  property  on  application  by  the 
widow.— Freud's  Estate,  In  re,  134  Cal.  333, 
66  Pae.  476. 

{d]  When  an  ezeentor  undertakes  to  con- 
strue the  provisions  of  a  will  or  to  make  pay- 
ments  thereunder  in  anticipation  of  the  de- 
cree of  difltribntion,  he  does  so  at  his  peril. 
WiUey,  Estate  of,  140  CaL  238,  73  Pae.  998. 

P(S  AnTHOsmis  Fbou  Othsb  Statbb: 

See  18  Cyc  601;  22  Cent.  Dig.,  cols.  1611- 
1625,  IS  1185-1108. 

I  344.   B^on  Aoeoimtlnc  or  nul  8at- 

tlenwnt. 

ta]  In  determinli^  the  amount  In  the  hands 
of  executors  available  for  the  payment  of  a 
legacy,  the  court  held  to  have  properly  ex- 
cluded the  amount  of  a  collateral  inheritance 
tax  to  which  the  legacy  was  subject. — Ches- 
ney's  Estate,  In  re,  1  Cal.  App.  30,  81  Pae. 
679. 

[b]  On  a  petition  of  a  legatee  for  immedi- 
ate payment  of  her  legacy,  the  court  held 
not  required  to  consider  the  amount  that 
might  be  required  for  erecting  tombstones  as 
provide*  in  the  will. — Chesney 's  Estate,  In  re, 
1  CaL  App.  30,  81  Pae.  679. 

[e]  A  petition  by  an  heir  for  a  distribution 
to  him  of  the  share  of  the  estate  to  which  he 
was  entitled  was  pro^ierly  denied,  where  there 
was  pending  an  application  for  a  sale  of  real 
estate  to  raise  funds  for  charges  and  funeral 
expenses. — Koppikus'  Estate,  In  re,  1  Gal. 
App.  88,  81  Pac  733. 

[d]  No  distribution  of  estate  can  be  had 
prior  to  final  settlement  by  administration 
except  as  provided  in  chapter  11  of  the  pro- 
bate act.— Abila  v.  Burnett,  33  Cal.  658. 

[e]  Where  an  executrix,  who  is  also  a  lega- 
tee, resigns,  and  dies  without  making  any  re- 
port, her  aeeonnts  must  be  adjusted  by  a 
court  of  equity  before  distribution  can  be 
ordered.— Cnrties  T.  Curtiss,  65  Cal.  678,  4 
Pae.  578. 

[f]  In  the  statute  requiring  the  coort  to 
And  that  ^'the  estate  is  but  little  indebted," 
in  proceedings  for  partial  distribution  prior 
to  final  settlement,  the  quoted  words  are  in- 


tended to  be  used  relatively,  and  as  refer- 
ring to  a  condition  of  things  in  whcih  the 
debts  are  small  as  compared  with  the  value 
of  the  estate,  and  not  absolutely,  so  as  to  re- 
quire the  estate  to  be  but  little  indebted 
regardless  of  its  value.— Crocker's  Estate,  In 
re,  109  Cal.  868,  88  Pae.  954. 

[g]  When  claims  have  been  established, 
creditors  have  a  right  primarily  to  have 
them  paid  before  any  property  is  taken  by 
devisees  or  heirs. — Hale's  Estate,  121  Cal 
130,  53  Pae.  429. 

[h]  Court  cannot  make  order  of  partial  dis- 
tribution, even  in  absence  of  opposition,  no 
matter  what  condition  of  estate  may  be  in 
other  respects,  unless  it  appears  that  estate 
is  but  little  indebted  and  that  share  of  party 
applying  may  be  allowed  him  without  loss  to 
creditors.— Hale's  EsUte,  121  Cal.  127,  128, 
S3  Pae.  429. 

[i]  Claims  in  litigation  against  the  estate 
must  be  considered  in  determining  amount  of 
indebtedness  for  purpose  of  making  or^er  of 
partial  distribution. — Hale's  Estate,  121  Cal. 
129,  130,  S3  Pae.  429. 

[j]  Bequirement  that  estate  be  but  "little 
indebted"  to  authorize  partial  distribution 
means  that  debts  are  relatively  small  con- 
sidered with  value  of  estate. — Hale's  Estate, 
121  CaL  130,  B3  Pac  420. 

[k]  The  supplemental  statement  required  to 
be  made  the  administrator  after  the  set- 
tlement of  his  final  account  under  section 
1665  of  the  Code  of  Civil  Procedure,  and  to 
be  filed  at  the  hearing  of  the  petition  for  dis- 
tribution, is  not  a  final  account  which  needs 
to  be  filed,  settled,  and  allowed  before  the 
filing  of  the  petition  for  distribution. — Sheid, 
Estate  of,  129  Cal.  172,  61  Pac.  920. 

[1]  Under  Code  of  Civil  Procedure,  section 
1665,  providing  that  on  the  final  settlement 
of  the  accounts  of  the  executor,  or  at  any 
subsequent  time,  the  court  may  proceed  to 
distribute  the  residue  of  the  estate,  the  court 
has  not  jurisdiction  to  decree  distribution  of 
the  estate  on  a  petition  filed  after  the  final 
account  was  filed,  but  before  it  was  settled; 
nor  is  such  ^Jecree  authorized  by  section  1663, 
which  relates  only  to  partial  distribution. — 
Coursen's  Estate,  In  re,  133  Cal.  xix,  65  Pac. 
965. 

[m]  A  petition  by  legatees  for  the  par- 
tial distribiltioQ  of  an  estate,  in  the  exact 
language  of  Code  of  Civil  Procedure,  section 
1661,  declaring  "that  said  estate  is  but  little 
indebted,  and  that  the  shares  and  legacies  oi 
petitioners  may  now  be  allowed  to  them  with- 
out loss  to  creditors  of  the  estate,"  was  suffi- 
cient as  against  the  executrix. — Murphy's 
Estate,  145  Cal.  464,  78  Pac.  960;  Murphy  v. 
O'Connor,  145  Cal.  464,  78  Pac  960. 

[n]  Partial  distribution  of  an  estate  may  be 
allowed,  on  petition  of  all  the  distributees, 
pending  an  appeal  from  denial  of  a  petition 
by  widow  for  further  family  allowance. — 
BoberU'  Estate,  In  re,  7  Pac  758. 


Digitized  by  Google 


2286 


EZECUT0B8  AND  ADUINISTBATOBS.  ru,  8S  343-3S1. 


{  S4S.   Before  Bxplnitton  of  Time  foi 

Oontestliig  WiU. 

[a]  The  heir  or  devlBee  ia  entitled  to  IiaTe 
tbe  eitate  distribnted  when  the  final  account 
of  the  administrator  has  been  settled,  al- 
thoagh  a  year  has  not  elapsed  since  the  will 
was  probated,  and  there,  are  persons  living 
who  are  interested  in  the  estate  and  may  yet 
contest  the  validity  of  the  will. — Pritchett, 
In  re,  51  Cal.  568. 

[b]  Upon  the  final  settlement  of  the  ac- 
counts of  the  executor  or  administrator,  the 
court  most  distribate  the  residue  of  the  es- 
tate, if  application  Ib  made  therefor,  even  if 
the  time  haa  not  expired  within  which  a 
minor  or  a  nonreeident  may  conteet  the  will. 
Pritehett'i  Estate,  In  re,  52  Cal.  94. 

§  346.   Exlstotce  of  thicoUected  Aflsets. 

[a]  Where  there  is  no  ascertained  bal- 
ance of  assets  in  the  hands  of  an  admiDistra- 
tor,  or  if  the  assets  are  merely  claimed  to 
exist,  and  the  right  to  them  is  involved  in 
litigation,  the  eitate  is  not  ready  for  distri- 
bntion,  and  the  eonrt  has  the  power,  in  its 
discretion,  to  delay  the  distribution  until  the 
right  to  tbe  assets  is  judicially  determined, 
and  the  balance  of  asseta  for  distribution  is 
sseertained.— Bicand,  Estate  of,  07  Cal.  421. 

§  S47.  Beqnlnment  of  Beeeipt  «r  BelaaM. 

[a]  Code  of  Civil  Proeednre.  section  1634, 
providing  that,  if  a  petition  for  final  distri- 
bution be  filed  with  the  final  account  of  an 
executor  or  administrator,  and  the  notices  so 
state,  then  on  the  settlement  of  said  account 
distribution  to  "all  entitled  thereto"  may 
be  immediately  had,  witfaont  further  notice, 
does  not  increase  the  classes  of  persons  to 
whom  distribution  may  be  made. — Byder's 
Estate,  In  re,  141  CaL  366,  74  Pac.  993. 

Fob  AuTHOBFnBS  Vbom.  Othkb  Statcs  : 

See  18  Cye.  609-611;  28  Cent.  Dig.,  cols. 
1025-1629,  SS  1199-1204. 

§  S48.  NeesHlly  of  BefUndlas  Bond,  or 
Other  Indemnity. 

[a]  Under  Code  of  Civil  Procedure,  section 
1663,  an  order  granting  a  legatee's  applica- 
tion for  immediate  payment  of  her  legacy 
and  dispensing  with  the  refunding  bond  held 
proper. — Chraney's  Estate,  In  re,  1  Cal.  App. 
80,  81  Pac.  679. 

[b]  Whether  a  bond  shaH  be  required  of  any 
of  the  parties  to  a  partial  distribution  is  a 
question  for  the  court  making  the  distribu- 
tion.—Levinson  's  Estate,  In  re,  98  Cal.  654,  33 
Pac.  726. 

[c]  Under  Code  of  Civil  Procedure,  article 
1,  chapter  11,  sections  1658-1663,  empowering 
the  court  to  order  partial  distribution  before 
final  settlement,  where  the  petition  for  par- 
tial distribution  is  not  filed  until  more  than 
a  year  after  letters  were  issued,  all  the  claims 
allowed  have  been  paid,  and  the  conrt  with- 
holds from  distribution  property  of  each  es- 


tate and  of  another  estate,  whose  valne 
greatly  exceeds  the  amount  of  a  contested 
claim  for  which  both  estates,  if  either,  are 
jointly  liable,  the  refusal  of  the  court  to  re- 
quire the  distributeea  to  give  bond  to  the 
executrix,  as  provided  by  section  1661,  is  a 
proper  exercise  of  its  discretion. — Crocker's 
Estate,  In  re,  105  CaL  368,  38  Pac.  954. 

[d]  The  creditors  are  not  to  be  deprived  of 
their  lien  upon  the  assets  of  the  estate,  and 
given  a  bond  in  lien  thereof;  and  the  conrt 
should  see  that  there  are  sufficient  assets 
left  to  pay  the  creditors,  without  recourse  to 
the  bond  given  upon  partial  distribution^  the 
requirement  of  a  bond  being  only  additional 
security  to  provide  against  unforeseen  liabili- 

'  ties  and  errors  in  judgments. — ^Painter,  Estate 
of,  115  Cal.  635,  47  Pac.  700. 

[e]  Only  case  where  giving  of  bond  on  par- 
tial distribution  can  be  excused  is  that  atated 
in  section  1663,  Code  of  Civil  Procedure. — 
Hale's  Estate,  121  Cal.  131,  53  Pac  429. 

[f]  Order  of  |>artial  distribution  must  be 
based  upon  finding  of  existence  of  facts  es- 
sential under  sections  135S-1363,  Code  of 
Civil  Procedure,  to  authorize  the  court  to 
make  the  order.— Hale's  EsUte,  121  GaL  127, 
53  Pac.  429. 

[g]  Where  debts  that  had  been  allowed 
were  unpaid,  and  not  secured,  it  was  error  to 
order  payment  of  legacies  without  requiring 
bonds  from  the  legatees,  though  the  time  for 
filing  claims  had  expired. — Mitchell's  Estate, 
In  re,  121  Cal.  391,  53  Pac.  810;  Matbewson  t. 
Oeer,  121  Cal.  891,  53  Pac.  810. 

AuTHOBims  Tbou  Othkb  States: 
See  18  Cye.  611-614;  22  Cent.  Dig;,  eols. 
1629-1642,  SS  1205-1218. 

§  $49.   By  Creditor  of  Sstate. 

[a]  Neither  a  legatee  nor  bis  creditors  can 
maintain  a  bill  against  executors  to  recover 
a  lega^,  without  an  averment  and  proof  that 
the  estate  has  been'  settled,  or  that  there  will 
remain  a  balance  after  settlement^  or  an  offer 
to  give  a  refunding  bond  to  abide  tho  set- 
tlement.^park8     J)e  la  Onerra,  14  Cal.  108. 

§  360.  AdTUoat  lif  BzaoBtor  or  Admlnls- 
trator. 

J a]  Where  an  administrator  advances  a  sum 
money  to  the  widow  of  his  intestate  out  of 
the  funds  of  the  estate,  he  may  be  reim- 
bursed for  such  amount,  on  tbe  settlement  of 
his  accounts,  from  the  diatributiTe  share  due 
such  widow,  whether  it  consists  of  money  or 
real  estate. — ^Moore's  Estate,  In  re,  06  CaL 
522,  81  Pae.  S84. 

Fob  Adthoriths  Fbom  Otheb  Statbs  : 

See  18  Cye.  615-618;  22  Cent.  Dig.,  eols. 
1642-1650,  S8  1219-1228. 

S  861.  Mode  and  Snffldencx  of  Distitlnrtim 

or  Piorment. 

[a]  Where  one  conveys  property  as  his 
without   having   title,   and   afterward  the 
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owner  dies,  and  the  grantor  inherits  it,  hia 
grantee  may  not  have  it  distributed  to  him 
in  probate  proceeding,  under  Code  of  Civil 
Procedure,  section  1678. — ^Ryder's  Estate,  In 
re,  141  Cal.  366,  74  Pae.  983. 

[b]  On  settlement  of  an  estate,  a  balaaee 
being  found  due  the  executor  after  tbe  per- 
sonalty was  exhausted,  the  parties  in  intereat 
aalced  that  the  real  estate  be  distributed  sub- 
ject to  a  lien  open  each  share  for  its  pro- 
portion of  the  amount  due  the  executor.  One 
of  the  heirs  was  an  infant.  Held,  that  the 
infant's  guardian  could  not  consent  to  the 
creation  of  a  lien  on  tbe  minor's  share.—' 
Sweigert,  In  re,  Myr.  Prob.  162. 

Fob  AuTHoaiTiEs  Fbou  Other  States: 

See  18  Cyc.  618-626;  22  Cent.  Dig.,  eols. 
1660-1669,  SS  1229-1247. 

I  362.   Improper  Payment. 

[a]  Distributees  of  an  estate  held  entitled 
to  sue  the  executors  for  their  distributive 
shares,  under  Code  of  Civil  Procedure,  section 
1666,  notwithstanding  payment  thereof  to  the 
distributees'  pretended  attorney. — Bryant  v, 
Melntoih  (CaL  App.),  84  Pac.  440. 

I  863.   Delay  In,  or  Failnze  to  BCftke  Dlstrl- 
bntion. 

[a]  At  tbe  time  of  entering  a  decree  of  dis- 
tribution, the  funds  of  the  estate  were  min- 
gled with  the  assets  of  a  firm  of  which  the 
executor  was  a  member.  He  permitted  them 
to  so  remain,  and  omitted  to  pay  any  of  the 
shares  distributed.  Held  that,  if  the  funds 
of  the  estate  had  so  lost  their  identity  as  to 
be  incapable  of  separation  from  the  assets 
of  the  firm,  the  fault  was  that  of  the  execu- 
tor.—Taylor's  Estate,  In  re,  Myr.  Prob.  160. 

PoB  Authorities  Fbou  Other  States  ; 

See  22  Cent  Dig.,  cola.  1697-1700,  If 
1267-1270. 

I  SS4.  Interest  on  Lagadoa  or  Dlitzlbiitin 

Shares. 

[a]  A  legacy  which  was  due  when  the  sec- 
tions of  the  Civil  Code  allowing  interest  on 
legacies  went  into  effect  drew  intereet  from 
that  time  forward. — Dunn  v.  M astiek,  50  Cal. 
241. 

[b]  Administrator  who  neglects  to  pay  dis- 
tnbntee  is  liable  to  legal  interest  from  time 
distribution  was  ordered^ — ^Melons  r.  Davis, 
67  CaL  279,  7  Pac  708. 

[e]  Where,  after  the  order  of  distribution, 
an  administrator  has  wrongfully  retained 
money  belonging  to  a  minor  heir,  and  used  it 
in  hia  own  business,  and  it  is  not  found  that 
a  higher  rate  was  realized  from  such  use, 
legal  interest  should  be  awarded  from  the 
date  of  the  appropriation,  eempounded  an- 
Doally.— Clary's  Estate,  In  re,  112  CaL  292, 
44  Pac  569. 

[d]  The  fact  that  the  excutor  may  retain 
Boney  in  certain  cases,  without  payung  lega- 


cies, and  that  they  may  not  have  been  or- 
dered paid  by  the  probate  court,  will  not  pre- 
vent tnem  from  drawing  interest  after  they 
are  due  at  the  end  of  the  year. — Estate  of 
Williams,  112  Cal.  621,  53  Am.  St  Bep.  224, 
44  Pac.  808. 

[e]  A  legacy  under  the  will  of  a  deceased 
person  beurs  interest  from  the  time  when  it 
IB  due  and  payable. — ^Estate  of  Blake,  137 

Cal.  429,  70  Cal.  303. 

[f]  A  will  directed  a  trust  fund  to  be  paid 
to  trustees  twelve  months  after  the  death  of 
testatrix.  On  April  2,  1900,  tbe  court  or- 
dered the  executors  to  pay  over  the  same  on 
the  execution  of  a  written  agreement  with  the 
trustees  setting  forth  the  trust.  The  agree- 
ment was  made  on  the  30tb  day  of  April,  and 
signed  by  the  executors,  but  it  was  not 
signed  by  the  trustees  until  July  7th,  Dur- 
ing auch  period,  and  until  July  9th,  the 
money  was  on  deposit  in  a  bank  of  which  one 
of  the  trustees  was  cashier.  Held,  that  as, 
until  the  trustees  signed  the  agreement  and 
accepted  the  trust,  they  had  no  interest  in 
the  trust  ^und,  and  no  authority  to  act  in 
relation  thereto,  tbe  fact  that  a  delay  from 
April  30th  to  July  9th  in  executing  the  agree- 
ment waa  the  fault  of  the  persons  then  ap- 
pointed trustees  did  not  preclude  them  from 
recovering  intereet  on  the  fund  between  such 
dates,  as  provided  by  Civil  Code,  section 
1369.— Blake's  Estate,  In  re,  137  CaL  429,  70 
Pac  303. 

[g]  The  deposit  of  the  money  in  the  bank 
to  the  knowledge  of  one  of  the  trustees  sub- 
sequently appointed  did  not  constitute  a  con- 
ditional tender  of  the  money  to  the  trustees. 
Blake's  Estate,  In  re,  137  CaL  429,  70  Pac 
808. 

[h]  Where  will  provides  that  executors 
shall  not  be  charged  with  interest  on  any  be- 
quest therein,  interest  cannot  be  charged  to 
executor  on  legacy. — ^Brown's  Estate,  In  re, 
148  Cal.  450,  77  Pac  160. 

S  856.   Bffeet  of  Brroneons  or  JMpmpn 

Psynmts. 

[a]  Erecting  a  btiilding  on  a  lot  belonging 
to  the  estate,  and  paying  the  rents  thereof  to 
the  widow  for  toe  support  of  an  infant 
legatee,  is  not  a  compliance  with  a  bequest 
which  directs  the  executor  to  keep  a  certain 
sum  invested,  and  ' '  allow  the  increase 
thereof  to  accumulate"  for  such  infant;  and 
the  executor  is  liable  for  interest  on  the 
amount — Sfoore's  Estate,  In  re,  95  Cal.  34, 
80  Pac  106. 

(  366.  Proceedings  for  P^rmoit  and  Distrt- 
button — In  OeneraL 

[a]  It  is  within  the  province  of  the  probate 
court  to  define  the  rights  of  all  who  have 

legally  or  equitably  any  interest  in  the  prop- 
erty of  an  estate  derived  from  a  will,  whether 
the^  are  entitled  to  any  present  enjoyment  or 
their  interests  are  merely  contingent. — 
Hinckley's  Estate,  In  re,  58  Cal.  457. 

[b]  It  is  no  objection  to  a  petition  iOr  par- 
tial distribution  that  it  is  filed  by  several 
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elaimanta,  instead  of  one. — Crocker's  Estate. 
In  re.  lOfi  CaL  368,  38  Pac.  954. 

[el  On  a  hearing  hj  the  probate  eonrt  of  an 
applieation  hj  the  widow  of  a  testator  for  a 
partial  distrlbfltlon  of  his  estate,  where  the 
right  of  the  applicant  to  one-half  the  estate, 
as  community  propertj,  and  also  to  take 
under  the  will,  is  claimed  and  contested,  the 
conrt  ehoold  act  only  on  a  fall  showing  as  to 
all  matters  pertinent,  and  should  determine 
the  extent  of  the  applicant's  interest  in  the 
estate,  or  direct  suit  to  be  brought  for  that 
pnrpose,  as  authorized  by  Code  of  Civil  Fro- 
oedure^  section  1694. — Painter's  Estate,  In  re, 
115  CaL  635,  47  Pac.  700. 

[d]  In  proceedings  for  final  distribution  of 
an  estate  devised  in  tmst,  it  is  the  duty  of 
the  court,  under  the  law,  to  adjudicate  the 
question  of  the  validity  of  the  trust.— Crew 
V.  Pratt,  119  Cal.  139,  51  Pac  88. 

[e]  Where,  in  the  administration  of  an  e8> 
tate,  there  is  no  embarrassment  as  to  the 
proper  mode  of  administering  the  same,  the 
fact  that  the  parties  differ  simply  as  to  the 
distribution  which  shall  be  made  of  the  resi- 
due of  the  estate  after  the  administration  has 
been  completed  does  not  authorize  a  suit  in 
equity  by  the  administrator  to  have  the  pro- 
bate court  instructed  aa  to  what  distribution 
should  be .  made.— Toland  v.  Earl,  129  Cal. 
148,  79  Am.  St.  Bep.  100,  61  Pac.  914. 

[ef]  Under  the  direct  provisions  of  Code  of 
Civil  Procedure,  section  1666,  persons  en- 
titled to  distributive  shares  of  an  estate  in 
the  hands  of  an  executor  may  maintain  an 
action  against  such  executor  therefor. — ^Le 
Hesnager  v.  Variel,  144  Cal.  463,  77  CaL  988. 

[f]  Where  an  executrix  appeared  and  con- 
tested a  petition  by  legatees  for  partial  dis- 
tribution in  her  capacity  as  executrix  only, 
such  abearance  did  not  entitle  her  to  claim 
rights  in  sueh  proceeding  which  she  possessed 
o^y  as  devisee,  as  to  which  she  should  be 
considered  as  having  made  default. — Mur- 
phy's Estate,  In  re,  145  CaL  464,  78  Pae.  960; 
Afurphy  V.  O'Connor,  145  Cal.  464,  78  Pac 
960. 

[g]  Decree  of  distribution,  under  Code  of 
Civil  Proeednre,  section  1661,  held  properly 
made,  where  the  claims  of  aU  creditors  had 
been  settled  or  otherwise  provided  for. — Do- 
tard's Estate,  In  re,  147  CaL  253,  81  Pae.  519. 

[h]  Where  it  was  found  on  sufleient  evi- 
dence that  objector  had  no  interest  in  a  de* 
cedent's  estate,  die  had  no  standing  to  ob- 
ject to  a  decree  distributing  the  estate  to  the 
executors  as  trustees. — Wukvt'm  Estate,  la 
re  (Cal.  Snpw),  82  Pac  770. 

[i]  Distribution  of  an  estate  prior  to  the 
payment  of  debts,  legacies,  and  expenses  will 
not  be  granted  over  the  protest  of  creditors, 
where  the  money  to  pay  the  same  is  not 
proffered  in  court. — Wauibum's  Estate,.  In 
re  (CaL  Sup.),  82  Pac  671. 

[jj  A  died  while  executor  of  the  estate  of 
B.  {^position  was  made  to  the  distribution 


of  A^s  estate  on  the  ground  that  there  were 
unsettled  accounts  between  A  and  his  trusts 
under  B's  will.  Held,  that  this  allegation 
was  insufficient.  To  stay  distribution,  the 
opponents  must  show  that  there  was  an  un- 
satisfied liability  of  a  definite  amount  or 
nature,  and  a  balance  due  from  A.— Halleck's 
Estate,  In  re,  Myr.  Prob.  46. 

Fob  AmHOBiniB  Tmom  Othxb  Statu: 

See  18  Cyc  640-658  :  82  Cent.  Dig.,  cola. 
1708-1745,  II  1274-1297. 

I  SB7.    JmrlsdietloQ  and  Powers  of 

Oonrt. 

[a]  By  filing  petition  for  distribution  of 
estate  and  giving  notice  required  by  section 
1665,  Code  of  Civil  ProeeUure,  superior  court 
acquires  jurisdiction  to  distribute  estate. — 
Wm.  Hill  Co.  v.  Lawler,  116  CaL  361,  48  Pac 
323. 

[b]  Court  has  no  jurisdiction  of  a  petition 
for  distribution,  filed  by  an  alleged  ^tribu- 
tee  before  the  expiration  of  a  year  after  the 
granting  of  administration,  after  filing  of  the 
final  account  and  before  settlement  thereof. 
Sheid's  EsUte,  In  re,  122  CaL -588,  5S  Pac 
328;  Clay  v.  WaU,  128  CaL  528,  SS  Pac  328. 

[e]  The  fact  that  there  ia  a  controversy  as 
to  the  ownership  of  a  lot,  the  legal  title  to 
which  was  in  deceased,  does  not  affect  the 
jurisdiction  of  the  probate  court  to  enter  an 
order  assigning  the  whole  estate,  amounting 
to  less  than  fifteen  hundred  dollars,  to  the 
widow,  as  required  by  Code  of.  Civil  Proce- 
dure, section  1469,  since  such  order  cannot  af- 
fect an  outstanding  titles — ^Bichards'  Estate, 
In  re,  183  CaL  524,  6S  Pac  1034. 

[d]  An  order  adjudging  defaolt  under  sec- 
tion 1664,  Code  of  Civil  Procedure,  but  add- 
ing  that  it  was  without  prejndiee  to  the 
rights  of  persons  who  had  petitions  for  distri- 
bution therein,  did  not,  by  such  additional 
matter,  deprive  the  court  of  jurisdiction. — 
Sutro's  Estate,  In  re,  143  CaL  487,  77  Pac 
402;  Schucking  v.  Merritt,  143  CaL  487,  77 
Pac.  402. 

[e]  The  requirement  as  to  filing  of  com- 
plaint in  section  1664,  Code  of  Civil  Pro- 
cedure is  directory  only,  and  failure  to  file 
within  time  did  not  deprive  the  court  of 
jurisdiction. — Sutro's  Estate,  In  re,  143  Cat 
487,  77  Pac.  402:  Schucking  v.  Merritt,  143 
CaL  487,  77  Pac  402. 

[f  ]  Where,  on  an  application  of  an  assignee 
of  the  decedent's  widow  for  a  partial  distri- 
bution of  the  estate,  the  petitioner  simply  de- 
manded a  certain  sum  from  the  amount 
shown  by  the  executor's  account  to  be  in  his 
hands,  which  included  Oie  profits  of  a  certain 
business  operated  by  the  executor,  but  which 
was  closed  prior  to  the  proceedings  in  ques- 
tion, an  objection  that  the  superior  court 
sitting  in  probate  had  no  jurisdiction  of  a 
controversy  between  the  executor  and  the 
petitioner  as  to  the  profits  of  such  business 
was  unfounded. — Straus'  Estate,  In  re,  144 
CaL  553,  77  Pac  1122. 
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{  358.    Time  for  AppUcatton  for  Dte- 

trfbntloiL 

[a3  A  petition  of  an  heir  for  a  final  distri- 
bntion  of  the  estate  not  filed  with  the  final 
acconnt  of  the  administrator,  but  pending 
and  previous  to  its  final  settlement,  is  prema- 
turely filed  nnder  section  1665  of  the  Code 
of  Civil  Procedure,  and  cannot  confer  juris- 
diction upon  the  court  to  make  distribntion 
thereunder,  but  should  be  diBmissed. — Estate 
of  Sbeid,  122  Gal.  528,  55  Pac.  328. 

[b]  A  petition  tor  distribution  was  dis- 
missed  as  having  been  filed  before  settlement 
of  the  final  acconnt,  and  on  the  hearing  of 
the  aeeond  petition  the  eonrt  directed  the  ad- 
ministrator  to  report  and  file  a  statement  of 
all  receipts  and  disbursements  by  him  since 
the  rendition  of  the  last  supplemental  ae* 
count,  nnder  Code  of  Civil  Procedure,  sec- 
tion 1665.  Held,  that  such  statement  was 
not  the  final  account,  settlement  of  which 
mnst  precede  the  application  for  distribu- 
tion, and  hence  a  petition  presented  before 
Mttlement  thereof  was  not  premature. — 
Sheid's  Estate,  In  re,  129  CaL  173,  61  Pac  920. 

s  369.    Persons  BnUfled  to  Distiiba- 

tion. 

[a]  An  executor  is  not  authorized  to  peti- 
tion for  partial  distribution  of  an  estate 
under  Code  of  Civil  Procedure,  sections  1658, 

1660,  providing  for  it  upon  petition  by 
"heirs,  devisees,  and  legatees,''  after  the 
lapee  of  fonr  months  from  the  issuance  of 
letters  testamentarpr  or  of  execution,  and  that 
notice  of  such  application  must  be  served  upon 
the  executor  or  administrator  personally. — 
Letellier's  Estate,  In  re,  74  Cal  311,  15  Pac. 
847,  849. 

[b]  Only  persons  whose  claims  to  distribu- 
tion can  be  considered  under  section  1665, 
1666,  and  1678,  Code  of  Civil  Procedure,  are 
those  claiming  directly  from  deceased  as 
heirs,  devisees  or  le^tees  and  those  ctaim- 
ing  as  to  their  assignees  by  conveyances 
Blade  subsequent  to  death  of  ancestor.— 
Byder's  Estate,  IIS  CaL  371,  74  Pac.  903. 

[c]  A  deceased  husband  can  leave  but  one 
widow;  and  where  his  estate  is  of  less  value 
than  fifteen  hundred  dollars,  it  was  the  duty 
of  the  court  to  distribute  the  whole  amount 
thereof  to  his  lawful  widow,  to  the  exclusion 
of  one  claiming  nnder  an  invalid  second  mar- 
riage.— Estate  of  Richards,  133  Cal.  624,  66 
Pac  1034. 

[d]  Under  Code  of  Civil  Procedure,  section 
1658,  an  administrator  has  no  authority  to 
petition  for  partial  distribution  of  the  estate, 
and  such  a  decree  entered  on  an  administra- 
tor's petition  is  void. — ^Alcorn  t.  Bnschke, 
133  Csl  055,  66  Pac  15. 

[e]  Code  of  Civil  Procedure,  sections  1663, 

1661,  authorize  any  person  claiming  to  be  en- 
titled to  distribntion  of  any  part  of  a  dece- 
dent's estate  to  file  a  petition  praying  the 
court  to  declare  the  right  of  all  parties  to 
said  estate  and  all  interests  thereiI^  etc  O. 
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died  testate,  leaving  surviving  his  widow 
and  their  son,  P.  She  died  testate,  leaving 
surviving  P.,  to  whom  she  left  but  a  small 
legacy.  P.  died  testate,  leaving  surviving  a 
minor  son.  Held,  that  the  right  of  the  exec- 
utrix of  F.  and  his  minor  son  to  appear  in 
the  distribution  of  the  estate  of  O.  and  in- 
sist that  the  estate  of  Q.'a  widow  should  re- 
ceive all  to  which  they  claimed  it  entitled  was 
not  affected  by  the  validity  or  invalidity  of 
the  will  of  such  widow,  since,  if  valid,  they 
were  interested  as  claiming  through  her  lega- 
tee, or,  if  invalid,  as  an  heir  and  the  execu- 
trix of  one  of  her  heirs.  Judgment  (1902) 
138  Cal.  355,  70  Pac  1076,  modified  on  re- 
hearing.— Wiekersham's  Estate,  In  re,  138 
Cal.  355,  71  Pac.  437. 

§  360.   .  Property  Subject  to  IMstiiba- 

tion. 

[a]  Homestead  cannot  be  considered  in  dis- 
tribution of  common  property. — ^Buchanan's 
Estate,  8  Cal.  607. 

[b]  It  is  only  what  remains  due  after  all 
just  settlements  with  debtor  of  estate  which 
constitutes  assets  for  distribution. — Ains- 
worth  V.  Bank  of  California,  119  CaL  475, 
476,  68  Am.  St.  Bep.  135,  51  Pac.  952. 

[e]  A  homestead  which  nnder  the  statute 
vested  absolutely  in  the  widow  upon  her  hus- 
band's death  was  no  part  of  the  assets  of 
his  estate;  and  such  property  should  not  be 
included  in  a  decree  adjudging  the  estate  of 
the  widow  in  the  homestead  property  ter- 
minated by  her  death. — Matter  of  Tracey, 
136  Cal.  385,  60  Pac  20. 

%  361.  —  ICotloe. 

[a]  An  order  ,  of  the  probate  court,  without 
notice  to  parties  interested,  awarding  to  the 
surviving  widow  a  portion  of  the  personal 
property,  when  the  debts  chargeable  to  the 
estate  were  not  paid,  is  void. — ^Abila  t.  Bur- 
nett, 33  Cal.  668. 

[b]  An  order  of  a  probate  court  distribut- 
ing an  estate  is  void,  nnlees  the  order  to  show 
cause  why  a  decree  of  distribution  should  not 
be  made  is  published  at  least  four  successive 
weeks  or  personally  served  on  all  persons 
interested  in  the  estate,  or  all  persons  so  in- 
terested shall  signify,  in  writing,  their  assent 
to  the  distribntion. — ^Pearson  t.  Pearson,  46 
Pal.  609. 

[c]  Where  in  the  proceedings  for  the  dis- 
tribution of  an  estate  jurisdiction  of  the  per- 
son is  required  by  publication  of  notice,  and 
the  order  for  publication  is  made  May  Sth, 
and  it  directs  persons  interested  to  appear 
June  4th  and  show  cause,  and  the  facts  ap- 
pear on  the  face  of  the  decree,  the  decree  is 
void  as  to  the  persons  interested  in  the  estate 
who  do  not  ^pear. — ^Pearson  t.  Pearson,  46 
Cal.  609. 

[d]  Where  all  the  nonresident  legatees  were 
represented  in  the  proceeding  by  attorneys 
and  by  the  executor,  who  was  their  brother, 
there  was  no  abnse  of  discretion  in  not  re* 
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Pairing  additional  notice  to  be  given  to  tliem. 
essup's  Estate,  In  re,  81  Cal.  40S,  21  Pae, 
976,  22  Pac.  742,  1028,  6  L.  B.  A.  594. 

[e]  Statate  does  not  require  pereonal  notice 
ol  applieatitm  for  final  distribotion. — "Dalj  v. 
Pennie,  86  CaL  554,  81  Am.  St.  Bep.  61,  25 
Pae.  67. 

[t]  Where,  at  the  hearing  of  a  petition  for 
partial  distribution,  the  execotora  appeared, 
and  it  was  admitted  that  due  notice  was 
given  to  them  and  all  parties  interested,  on  a 
subsequent  motion  to  set  aside  an  order  deny- 
ing such  petition  notice  to  the  executors'  at- 
torneys IB  Bufficient. — Mitchell's  Eatata,  Ta 
re,  121  Cal.  391,  53  Pac.  810;  MathewBon 
Oeer,  121  CaL  391,  68  Pae.  810. 

[g]  The  final  aeeovnt  and  petition  for  dia- 
tribntion  of  an  estate  were  filed  on  January 
2d.  The  court  fixed  January  11th  as  the  date 
for  hearing,  and  ordered  ten  days'  notice  of 
the  hearing  to  be  given  by  posting.  The 
notice  for  the  nine  days  preceding  was  suffi- 
cient, and  that  the  mistake  of  the  court  in 
directing  an  impossible  period  of  notice  was 
immaterial,  in  view  of  bis  discretion  under 
the  statute.— Aaher  v.  Yorba,  186  Cal.  613, 
58  Pac  137. 

[h]  Unless  notice  of  an  application  for  an 
order  of  partial  distribution  to  a  part  of  the 
legatees  is  given  by  posting,  as  required  by 
Code  of  Civil  Procedure,  section  1633,  the 
order  is  nnanthorized. — Mitchell's  Estate,  In 
re,  126  Cal.  248,  58  Pae.  549. 

[i]  A  decree  of  distribution  of  a  decedent's 
estate,  entered  by  a  probate  court,  is  a  nul- 
lity as  to  distributees  not  served  with  pro- 
cess, or  appearing  in  the  action,  though  it 
falsely  recites  sack  service. — Orider's  Estate, 
In  re,  81  Pae.  532. 

S  362.   Pleading. 

[a]  Petition  for  final  distribution  cannot 
be  united  with  action  for  accounting  against 
heir.— Cook,  In  re,  77  Cal.  233,  11  Am.  St. 
Bep.  267,  17  Pac.  923,  19  Pac.  431. 

[b]  The  petition  for  distribution  stated  that 
a  year  bad  elapsed  from  the  issue  of  letters 
testamentary;  that  notice  had  been  given 
creditors;  that  the  time  for  presenting  claims 
had  expired;  that  all  claims  had  been  ^aid; 
that  testator  had  bequeathed  to  petitioner 
three  thousand  dollars;  that  the  other  lega- 
tees had  agreed  to  a  distribution  by  which 
this  amount  sliould  be  paid  petitioner,  and 
that  the  legacy  could  be  paid  without  loss  to 
the  creditors  or  any  person  interested  in  the 
estate.  Held,  that  this  was  sufficient,  as  the 
court  could  properly  take  judicial  notice  of 
other  matters. — Levinson's  Estate,  In  re,  98 
Cal.  654,  33  Pac.  726. 

[c]  A  petition  by  devisees  and  legatees  for 
partial  distribution  is  not  defective  because 
it  describes  petitioners  as  "heirs  at  law." — 
Crocker's  Estate,  In  re,  106  Cal.  368,  38  Pac. 
954. 

[d]  The  fact  that  the  clerk  of  the  court 
filed  a  petition  for  the  distribution  under  a 


different  number  from  the  other  papers  in  the 
estate  is  immaterial,  there  being  but  one  es- 
tate.—Sheid's  Estate,  (n  re,  129  OaL  173,  61 
Pae.  920. 

I  S62y8.  —'  ObjwUons  to  Pagnnent  os  Dis- 
tribution. 

[a]  Heira  who  have  no  interest  in  fnnd  dis- 
tributed cannot  contest  order  of  distribation. 
Griest,  Estate  of,  76  CaL  498,  18  Pae.  664. 

[b]  An  executrix  in  her  representative  ca- 
pacity ia  not  entitled  to  object  to  the  pay- 
ment of  legatees  on  the  ground  that  they  had 
forfeited  their  right  to  the  legacies  by  an  al- 
leged violation  of  a  provision  in  the  mil  that, 
if  anyone  therein  named  should  contest  the 
will,  he  or  she  should  take  nothing  under  it. 
Murphy's  Estate,  In  re,  143  Cal.  464,  78  Pac. 
960;  Murphy  v.  O'Connor,  146  CaL  464,  78 
Pae.  960. 

S  363.   Xntarraitlaa. 

[a]  A  mortgaged  of  a  testatrix  cannot  inter- 
vene in  the  bearing  of  a  petition  for  distribu- 
tion of  the  estate  without  filing  some  plead- 
ing or  statement  as  to  the  grounds  upon 
wUch  he  claims  ruht  to  be  heard. — Crook's 
EsUte,  In  re,  18S  Cal.  459,  58  Pao.  89. 

§  364.           OoDtert  aod  Detemdnatloii  of 

[a^  An  administrator,  having  been  made  a 
formal  party  defendant  ia  a  contest  between 
heirs  to  settle  the  rights  of  all  persons  in  the 

estate,  filed  cross-interrogatories,  and  applied 
to  have  them  annexed  to  a  commission  to 
take  depositions  which  had  been  issued.  His 
application  was  refused,  and  he  filed  a  peti- 
tion for  mandamus  to  compel  the  prooate 
judge  to  grant  it.  Held,  that  the  adminis- 
trator was  not  entitled  to  contest  the  claim 
of  the  parties  to  heirship  in  the  estate  or  to 
distribution,  and  that  mandamus  would  not 
lie.— Boach  v.  Coffey,  73  Cal.  281,  14  Pae.  840. 

\h}  Question  of  heirship  may  be  deter- 
mined on  hearing  of  application  for  distribu- 
tion, and  court  has  discretion  to  determine 
whole  matter  or  postpone  hearing  of  petition 
till  heirship  is  determined. — Oxurart,  Estato 
of,  78  Cal.  Ill,  112,  20  Pac  367. 

[c]  The  right  to  ask  for  partial  distribu- 
tion, under  Code  of  Civil  Procedure,  section 
1658,  by  an  "heir"  who  is  not  named  in  the 
will,  is  not  confined  to  children  bom  in  law- 
ful wedlock;  and  it  is  not  necessary  for  the 
petitioner  to  first  establish  his  heirship  (aa 
by  adoption)  in  the  manner  provided  in  sec- 
tion 1664.  The  proceeding  provided  for  in 
that  section  is  not  exclusive  of  the  right  to 
have  the  question  determined  at  the  hearing 
of  the  application  for  partial  distribution. — 
Jessup's  Estate,  In  re,  81  Cal.  408,  81  Pac. 
976,  22  Pac  742,  1028,  6  L.  B.  A.  594. 

[d]  On  petition  for  partial  distribution 
court  may  determine  question  of  right  to  in-- 
berit.— Jessup,  Estate  of,  81  CaL  41S,  21  Pac. 
876,  22  Pac.  742. 
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[e}  Section  1634,  Code  of  Civil  Proeednre, 
does  not  enlarge  scope  of  inquiry  that  may 
be  made  by  conrt  on  distribution. — ^Ryder's 
Estate,  119  CaL  370,  74  Pac.  993. 

[f]  The  pendency  of  an  undetermined  eon- 
test  of  heirship  onder  section  1664  of  the 
Code  of  Civil  Procedure  does  not  deprive 
the  court  of  jurisdiction  to  determine  the 
heirstiip  npon  a  petition  for  final  distribution 
of  the  estate;  and  each  pendency  is  not  a 

S roper  ground  for  abatement  of  saeh  petition, 
heid.  Estate  of,  129  CaL  17^  61  Fae.  920. 

g  365.   AppeaL 

[a]  No  appeal  lies  by  an  administrator  from 
a  decree  of  distribution  of  an  estate,  where 
he  has  no  interest  as  saeh  in  the  matter 
sought  to  be  reviewed. — ^Bates  v.  Byberg,  40 
CaL  463;  Merrifield's  Estate,  In  re,  66  Cat 
180,  4  Pac  1176. 

[b]  The  heirs  and  devisees  of  an  estate  may 
appeal  from  the  final  order  of  diatribntion. — 
Bate*  T.  Byberg,  40  CaL  468. 

[e]  An  exeentor,  as  sneh,  has  no  interest 
in  the  question  as  to  how  the  estate  in  bis 
hands  is  distributed,  and  cannot  maintain 
an  appeal  from  an  order  -of  distribution  made 
by  the  probate  court  on  the  ground  that  the 
order  distributes  to  one  party  too  large  a 
portion. — Estate  of  Wright,  49  Cal.  650. 

[d]  Sections  942  to  945,  Code  of  Civil  Pro- 
eedare,  have  no  application  to  appeal  hr 
legatee  from  decree  of  distribution.— Schedu, 
In  re,  69  CaL  243,  10  Pac.  334. 

[e]  On  appeal  by  legatee  from  decree  of 
distribution,   execution   of   undertaking  re- 

rired  by  section  941,  Code  of  Civil  Proce- 
re,  Btays  proceedings  in  lower  court. — 
Behedel,  Ia  re,  69  Cal.  248,  10  Pac.  384. 

if]  Where  the  decree  making  distribution 
an  estate  shows  that  proof  was  made  to 
the  satisfaction  of  the  conrt  that  notice  was 
given  as  required  by  statute,  and  there  if 
no  evidence  in  the  record  on  appeal  that  suet 
notice  was  not  properly  given  in  due  form, 
snd  for  the  proper  time,  this  will  be  taken  as 
■affieient  and  conclusive  evidence  of  the  fact 
that  the  necessary  notice  was  given.— Sbar- 
boro's  Estate,  In  re,  70  CaL  147, 11  Pae.  563. 

{k1  An  appeal  from  a  degree  of  final  dis- 
tribution, under  Code  of  Ci^  Procedure,  sec- 
tion 963,  making  such  a  decree  appealable, 
must  be  taken  within  sixty  days. — In  re  Fish- 
er's Estate,  75  CaL  523,  17  Pac.  640;  In  re 
Grider,  81  Cal.  571,  22  Pac.  908;  In  re 
Wiard's  Estate,  83  CaL  619,  24  Pae.  45;  In  re 
Westerfield's  Estate,  96  Cal.  113,  30  Pac 
1104;  Smith  v.  Westerfield,  96  Cal.  113,  30 
Pac.  1104. 

[h]  Executor  may  appeal  from  order  direct- 
vig  partial  distribution. — In  re  EelleyS  Es- 
tate, 63  Cal.  106;  In  re  Welch's  Estate,  106 
Cal.  427,  39  Pac.  805. 

[i]  Special  administrator  may  appeal  from 
a  decree  of  partial  distribution, — Estate  of 
Welch,  106  CaL  427,  39  Pae.  805. 


[j]  A  judgment  of  distribution  of  a  dece< 
dent's  estate  will  not  be  disturbed  on  ap- 
peal by  a  person  not  interested  in  the  estate. 
Blythe's  Estate,  In  re,  110  Cal.  231,  42  Pac. 
648;  Appeal  of  Davis,  110  Cal.  231,  42  Pac 
648. 

[k]  An  order  refusing  to  postpone  the  de- 
cree of  final  distribntion  is  not  appealable. — 
Burdick's  Estate,  In  re,  118  Cal.  887,  40  Pac 
85,  44  Pac.  734. 

[U]  Defendant  was  appointed  executor  of 
an  estate  which  was  appraised  at  four  thou- 
sand one  hundred  and  eighteen  dollars-  and 
seventy-eight  cents.  After  his  appointment 
the  executor  managed  the  testator's  business 
for  a  year,  and  finally  closed  the  same,  real- 
izing for  the  benefit  of  the  estate  a  profit  of 
six  thousand  eight  hundred  dollars.  No  ae- 
eonnt  was  filed  until  some  eight  years  after 
letters  were  granted,  when  on  citation  the 
executor  filed  an  account  showing  a  balance 
in  his  hands,  after  payment  of  debts,  of 
three  thousand  three  hundred  and  seventeen 
dollars  and  ninety-eight  cents,  which  he  had 
had  in  his  possession  for  nearly  seven  years. 
Held  that,  since  the  executor's  commissions, 
if  allowed  'on  the  entire  amount  passing 
through  his  hands  as  authorized  by  Code  of 
Civil  Procedure,  section  1618,  could  not  have 
exceeded  eight  hundred  and  thirty-five  dol- 
lars and  twelve  cents,  and  the  only  attor- 
ney's fees  allowable  were  s^ch  as  were  au- 
thorized for  the  probate  of  the  will,  notice  to 
creditors,  and  preparing  an  inventory  and  ap- 
pnuaement  and  an  account  and  exhibit,  it 
waa  not  error  to  find  that  a  distribution  of 
fifteen  hundred  dollars  to  the  widow's  as- 
signee would  leave  sufficient  money  to  pay 
the  executor's  commissions,  a  reasonable  at- 
torney's fee,  and  charges  of  closing  the  es- 
tate, and  to  order  the  executor  to  make  such 
payment. — Straus'  Estate,  In  re,  144  Cid.  553, 
77  Pac.  H22. 

[1]  An  executor  cannot  ai^eal  from  a  final 

decree  on  the  ground  that  the  property  is 
improperly  distributed. — Coursen'a  Estate,  In 
re,  133  Cal.  xix,  65  Pac.  965. 

[m]  Where  a  widow,  who  was  administra- 
trix of  her  husband's  estate,  appealed  from 
an  order  denying  her  motion  to  set  apart  to 
her  as  widow  the  whole  of  the  estate,  and 
filed  no  undertaking  on  appeal,  the  appeal 
must  be  dismissed,  since,  if  in  appellant's  in- 
dividual capacity,  it  will  be  (Uamisscd  for 
want  of  the  umlertaking,  and  if  in  her  repre- 
sentative capacity,  she  was  not  injured  by 
the  order.— Wood 's  Estate,  In  re,  143  CaL 
522,  77  Pac  481;  Wood  T.  Farmers'  Exch., 
143  CaL  S82,  77  Pse.  481. 

[n]  Where,  on  a  petition  for  partial  distri- 
bution to  legatees,  the  other  legatees  and  dev- 
isees did  not  appear  at  the  hearing,  or  in 
an^  manner  object  to  the  order  in  favor  of 
petitioners,  but  an  appeal  was  taken  by  .the 
executrix  in  her  representative  capacity  only 
on  the  ground  that  the  petition  was  insom- 
cient  in  respect  to  its  statements  as  to  the 
condition  and  value  of  the  estate  and  the 
amount  of  the  debts,  the  order  of  distribu- 
tion became  final  in  so  far  as  it  allowed  the 
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legacies. — Murphy's  Estate,  In  re,  145  Cal. 
464,  78  Pae.  960;  Murphj  t.  O'Connor,  145 
CaL  464,  78  Pae.  960. 

§  366.  Decree  for  Dlstrllmtloii. 

[a]  The  deacripfion  of  land  in  a  decree  of 
distribntion  is  not  reqnired  to  be  so  specific 
that  the  land  can  be  identified  without  the 
aid  of  extrinsic  evidence;  nor  is  it  material 
that  the  description  be  false  in  part,  if  what 
remains  is  suffieient  for  the  purpose  of  iden- 
tiiicatioL.— Wheeler  v.  Bolton,  66  Cal.  83,  4 
Pae.  981. 

[b]  A  final  decree  of  distribution  suffi- 
ciently describes  property  when  it  names  it 
aa  the  whole  of  the  E.  ranch,  which  was  pur- 
chased by  deceased  from  K.  by  a  certain  deed 
recorded  in  a  certain  place,  though,  in  fur- 
ther describing  the  land,  it  names  two  erro- 
neous courses,  the  error  in  which  is  apparent 
from  the  fact  that  they  do  not  answer  the 
calls  in  the  deed  aB  to  following  the  bounda- 
ries of  adjoining  owners. — Bates  t.  Howard, 
105  Cal.  173,  38  Pac.  715. 

[a]  A  decree  of  distribntion  .ia  intended 
to  be  a  final  distribution  of  the  estate,  and 
should  not  be  made  contingent  upon  the  es- 
tablishment at  some  future  time  of  the  ex- 
istence of  conditions  inserted  in  a  proviso. — 
Estate  of  Garrity,  108  CaL  463,  38  Pac  628, 
41  Pae.  485.  • 

[d]  The  fact  that  trnsteea  of  a  legacy  have 
been  authorized  by  the  court  to  receive  ia 
lien  of  the  legacy  certain  other  property  in 
no  way  aflfects  the  right  of  the  court  of  pro- 
bate in  making  a  distribution  under  the  will. 
Ocad  v.  Montgomery,  119  Cal.  552,  63  Am. 
St.  Eep.  145,  51  Pac.  681. 

[e]  WJiere  a  will  created  legacies  of  five 
thousand  dollars  each,  on  which  it  developed 
that  a  partial  payment  had  already  been  made, 
an  order  directing  the  executors  to  pay  the 
whole  of  said  legacies  as  shown  by  the  will, 
with  legal  interest,  less  the  inheritance  tax 
thereon,  is  erroneous,  as  being  indefinite. — 
Mitchell's  Estate,  In  re,  121  Oal.  391,  S3  Pae. 
810;  MathewBon  v.  Geer,  121  CaL  391,  S3  Pac 
810. 

[f]  Where  testatrix  devised  to  her  son  all 
her  interest  in  the  estate  owned  by  his 
father,  her  first  husband,  and  the  remainder 
of  her  property  to  her  second  husband  and 
his  children,  a  final  decree  distributing  cer- 
tain specific  property  to  the  latter  "and  any 
other  property  not  now  known  or  discovered 
which  may  belong  to  said  estate,  or  in  which 
it  may  be  interested,"  is  erroneous,  since 
Bud)  provision  might  carry  any  after-discov- 
ered property  belonging  to  ber  first  husband. 
Courses 's  Estate,  In  re,  133  Cal.  xix,  65  Pac. 
965. 

[g]  A  legatee  is  not  prejudired  becaose 
property  in  which  he  has  no  interest  ift  im- 
properly distributed  by  the  final  decree. — 
Coarsen 's  Estate,  In  re,  133  Oal.  xix,  65  Pae. 
96S. 

[h]  Where  a  probate  court  entered  a  decree 
of  diBtribntion  of  an  estate  of  a  testatrix,  di- 


recting the  distribntion  of  the  estate  under 
the  conditions  and  as  provided  in  the  will, 
eqnitv  eonld  not  interfere. — Kauffman  t. 
Gries,  141  CaL  295,  74  Pae.  846. 

Fob  Attthoeitiki  Taou  Otheb  States: 

See  18  Cyc.  659-668;  22  Cent  Dig.,  cola. 
1740-1762,  $S  1298-1314. 

§  367.   B«Uof  Awarded. 

[a]  Where  a  man  dies  intestate,  leaving 
only  community  property,  and,  pending  ad- 
ministration, his  wife  dies  intestate,  the  de- 
cree distributing  the  husband's  estate  may 
direct  a  payment  of  the  wife's  interest  to 
her  heirs,  none  of  her  creditors  objecting. — 
McClellan  v.  Downey,  63  Cal.  520. 

[b]  Where  a  will  vesta  the  title  in  fee  in 
testatrix's  children,  subject  to  a  trust,  and  to 
the  possession  of  the  trustees  for  the  trust 
period,  the  decree  of  distribution  in  the  matter 
of  the  estate  should  distribute  such  title  in 
fee,  subject  to  said  trust,  to  the  children. — 
Beith'B  Estate,  In  re,  144  Cal.  314,  77  Pae. 
942. 

§  368.    Amendment  and  Correction. 

[a]  Where  a  wife  died  intestate,  leaving 
neither  issue  nor  any  of  the  relatives  named 
in  section  1386,  Code  of  Civil  Procedure,  a 
decree  awarding  only  half  of  the  estate  to 
the  assignee  of  the  surviving  husband  may , 
be  amended  on  the  latter's  motion,  after  no- 
tice, so  as  to  award  the  whole  estate  to  him. 
Ingram,  In  re,  78  Cal.  586,  12  Am.  St.  Bep. 
80,  21  Pae.  435. 

$  369.   OpmlBg  or  Vsoating. 

[a]  Decree  of  distribution  may  be  vacated 
on  proper  showing  within  six  months  after 
entiV. — De  Pendrorena  v.  Superior  Court,  80 
CaL  145,  22  Pac.  71. 

[b]  The  execut(«  of  the  estate  of  the  de- 
ceased life  tenant,  who  waa  the  widow  of  the 

deceased  testator,  upon  a  showing  that  one  of 
the  lots  distributed  to  her  for  life  was  a 
homestead  upon  community  property,  prop- 
erly selected  and  recorded  in  the  lifetime  of 
both  parties,  which  became  her  absolute  prop- 
erty as  surviving  spouse,  and  that  such  ex- 
ecutor bad  no  notice  of  the  decree  adjudging 
the  life  estate  of  the  widow  in  both  lots  ter- 
minated, is  entitled  to  have  the  decree  va- 
cated.—Matter  of  Traeey,  136  CaL  385,  69 
Pac  20.  r 

[e]  A  petition  for  the  setting  aside  of  a  de- 
cree of  distribution  of  the  estate  of  a  testa- 
tor averred  that  a  minor  twelve  years  old 
was  interested  aa  the  only  heir  of  a  deceased 
son  of  the  testator;  that  she  was  not  actually 
represented  in  the  proceedings  in  the  settle- 
ment of  the  estate;  that  no  actual  notice  waa 
ever  given  her  in  said  matters;  that  the  ex- 
ecutors and  devisees  and  legatees  under  the 
will  knew  where  the  minor  was  living,  but  at 
no  time  called  the  court's  attention  to  the 
fact.  The  application  was  made  within  a 
month  after  the  entry  of  the  decree.  Held, 
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tlist  fhe  allegations,  not  being  denied,  au- 
thorized the  coart  to  set  aside  the  decree. — 
Boas'  £etat«.  In  re,  140  Cal.  2S2,  73  Pae.  076; 
Frear     Boh,  140  Cal  282,  78  Pae.  976. 

§  370.   ProcoodingB  to  Enforce  Decree. 

[a]  Obedience  by  execntor  or  administrator 
to  decree  of  distribution  may  be  enforced  by 
contempt  proceedings.  —  Wittmeier't  Estate, 
118  Cal.  256,  SO  Pae.  393. 

S  371.         Openttn  and  Effect. 

[al  When  decree  of  distribation  has  been 
made  probate  court  has  no  longer  jurisdiction 
of  the  property  distributed  (unless  to  com- 
pel delivery),  and  the  distributee  thence- 
forth has  an  action  to  recover  his  estate,  or, 
in  proper  eases,  its  value. — Wheeler  Bolton, 
54  CaL  302. 

[b]  A.  sold  to  plaintiff  his  interest  in  the 
estate  of  a  deceased  person,  and  received 
the  purchase  money,  and  delivered  to  him  an 
irrevocable  power  of  attorney  to  receive  his 
share  of  the  estate,  which  was  recorded,  but 
no  deed  executed;  and  a  decree  of  the  pro- 
hate  court  was  afterward  made  in  which 
one-eighteenth  of  certain  land  was  distrib- 
Dted  to  A.  Xiater  an  attachment  at  the  suit 
of  P.  waa  levied  on  the  interest  of  A.  in  the 
premises.  Then  A.  executed  a  deed  to  plain- 
tiff of  an  his  interest  in  the  land,  and  the 
deed  was  recorded.  Afterward  judgment 
was  rendered  in  the  suit  against  A.,  and  this 
sait  was  brought  to  enjoin  the  execution  sale. 
Held,  that  the  plaintiff  was  estopped  by  the 
decree  of  distribution  from  asserting  title  to 
the  premises. — Freeman  v.  Bahm,  58  CaL  111. 

[e]  The  decree  of  distribution,  when  flnal, 
becomes  the  measure  of  the  rights  of  all 
claimants  to  the  estate,  and  their  rights  are 
to  be  determined  by  the  terms  of  the  decree. 
Cunha  v.  Hughes,  122  CaL  111,  08  Am.  Bt. 
Bep.  27,  54  Pac  535. 

{  37S.  —  Interest  OonTeyed. 

[a]  Decree  of  distribution  adjudging  that 
widow's  interest  in  estate  has  passed  to  her 
vendee  does  not  confer  on  him  any  greater 
title  than  she  had.— Orider,  In  re,  81  Cal.  676, 
677,  28  Pae.  908. 

[b]  A  decree  of  distribution  was  of  all  the  es- 
tate remaining  in  the  hands  of  the  executor, 
"which  estate  is  hereinafter  particularly  de- 
seribed,  and  other  property  not  now  known 
or  discovered,  which  may  belong  to  the  said" 
deceased.  Then  followed  a  description,  from 
which  one  tract  owned  by  the  estate  in  fee 
was  omitted.  Held,  that  the  decree  passed 
title  to  that  tract  also. — Smith  v.  Biscailnz, 
83  CaL  844,  21  Pae.  16,  23  Pac  314. 

[c]  The  order  of  distribution  only  sets 
apart  the  title  and  interest  of  the  deceased, 
which  may  not  be  perfect,  and  cannot  affect 
an  outstanding  title  in  the  hands  of  a  third 
person.— Estate  of  Biehards,  183  CaL  624,  6S 
FM.  1034. 


%  373.  ConclusiveneBf. 

[a]  Decree  of  distribution  is  conclusive  aa 
to  legacies;  they  should  be  obtained  throu.'^h 
the  probate  court  before  distribution,  and  the 
decree  is  as  to  them  a  complete  bar. — Hill  v. 
Den,  54  Cal.  6,  23. 

[b]  Defendant  conveyed  his  interest  in  his 
father's  estate  to  his  mother,  and  afterward 
a  decree  was  entered  in  the  probate  court 
distributing  the  land  belonging  to  the  estate 
among  the  heirs  at  law,  including  defendant. 
Held,  that  the  decree  of  distribution  did  not 
invalidate  defendant's  deed,  under  Code  of 
Civil  Procedure,  section  1666. — Chever  v. 
Ching  Hoi^  Poy^  82  Cal.  68,  22  Pac  1081. 

[e]  The  last  decree  of  distribution  to  the 
heirs  of  the  deceased  heir  does  not  conclude 
the  rights  of  the  administrator  of  the  first  es- 
tate as  an  adverse  claimant  of  a  lien  there- 
upon.—Finnertv  T.  Pennie,  100  CaL  404,  84 
Pae.  869. 

[d]  Where  the  entire  property  was  dia* 
tnbuted  to  one  heir  through  mistake  of  fact 
in  ignorance  of  the  existence  ot  other  heirs' 
and  a  trust  was  declared  in  favor  of  the  chil- 
dren of  one  deceased  sister,  the  children  of 
another  deceased  sister  of  the  decedent,  in 
whose  favor  no  express  trust  was  declared 
by  the  distributee  of  the  estate,  cannot  en- 
force an  involuntary  trust  against  the  dis- 
tributee, the  decree  of  distribution  being  con- 
clusive as  to  the  heirship  of  the  estate  aa 
against  any  collateral  attack. — ^Lyneh  t. 
Booney,  112  Cal.  279,  44  Pac.  565. 

[e]  Proceeding  for  distribution  is  in  rem 
and  the  action  of  court  is  conclusive  on  all 
persons  subject  only  to  be  reversed,  set  aside 
or  modified  on  appeal. — Wm.  Hill  Co.  v.  Law- 
ler,  116  Cal.  361,  48  Pac  323. 

^f]  In  collateral  attack  upon  decree  of  dis- 
tribution of  estate,  agreement  between  heir 
and  his  grantee  is  inadmissible. — Wm.  Hill 
Co.  V.  Lawler,  116  Cal.  364,  48  Pac.  323. 

[g]  Decree  of  distribution  of  superior  court 
cannot  be  attacked  in  a  collateral  pro- 
ceeding.—Wm.  Hill  Co.  ▼.  Lawler,  116  Cal. 
863,  48  Pac.  323. 

[h]  Decree  of  distribution  Is  conclusive  on 
person  who  might  have  claimed  that  share 
of  estate  belonged  to  him. — Crew  v.  Pratt, 
119  CaL  149,  51  Pac  38. 

[i]  Decree  of  distribution,  though  erroneous 
in  its  conclusiona,  when  not  appealed  from  in 
time,  is  not  subject  to  collateral  attack  if 
court  rendering  it  had  jurisdiction.— <3rew  v. 
Pratt,  119  CaL  161,  162,  51  Pac  38. 

[j]  In  the  final  settlement  of  an  estate,  by 
the  decree  of  distribution,  trustees  appointed 
by  the  will,  to  have  charge  of  a  legacy 
ereated  by  said  will,  received  certain  real 
estate,  notes,  and  mortgages  in  full  satisfac- 
tion of  the  legacy.  Held,  that  the  decree  of 
the  court  was  conclusive  upoa  the  trustees 
as  to  the  extent  of  their  rights. — Goad  v. 
Montgomery,  119  Cal.  552,  63  Am.  St.  Bep. 
14ff,  61  Pac  681. 
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iKl  Under  Code  of  Civil  Procednre,  section 
1666,  providing  that  a  decree  of  distribution  of 
an  estate  is  conclusive  as  to  the  parties,  uutess 
reversed  or  modified  on  appeal,  such  a -decree 
cannot  be  collaterally  stacked  on  the  ground 
that  it  recognized  illegal  testamentary  trusts 
as  valid. — Tresconv  Estate,  In  re,  119  Cal. 
668,  01  Pae.  951. 

[1]  Decree  of  distribution,  not  appealed 
from,  becomes  final  and  not  subject  to  direct 
attadE  after  lapse  of  one  year. — Crew  t. 
Pratt,  119  CaX.  147,  161,  152,  51  Pae.  S8. 

[m]  A  decree  of  final  distribution  under  a 
will  is  a  judicial  construction  of  the  will; 
and.  if  not  appealed  from,  it  is  cohdusive  as 
to  the  right*  of  all  heirs,  devisees,  or  lega- 
tees.—Jewell  V.  Pierce,  120  CaL  79,  62  Pac 
132. 

[n]  Failure  of  decree  of  distribution  to  name 
persons  and  portions  to  wbicb  they  are  en- 
titled does  not  render  it  inoperative  or  col- 
laterally attackable. — Jewell  t.  Pierce,  120 
Cal.  84,  52  Pac.  132. 

[o]  A  husband  devised  a  life  estate  in  com- 
munity property  to  his  wife,  and  a  decree  of 
distribution  was  entered  pursuant  thereto 
giving  her  a  life  estate  only.  Held,  that  she 
was  estopped  from  claiming  one-half  of  the 
land  in  fee,  as  her  share  of  community  prop- 
erty, under  Code  of  Civil  Procedure,  section 
1666,  making  a  decree  of  dietribntion  conclu- 
sive on  persons  interested  in  the  estate. — 
Cunha  v.  Hughes,  122  CaL  111,  68  Am.  St. 
Bep.  27,  54  Pac.  535. 

[pj  In  an  action  by  a  distributee  of  land, 
against  a  purchaser  thereof,  to  compel  spe- 
cific performance,  the  decree  of  distribution 
cannot  be  attacked  because  the  will  was  im- 
properly construed. — Williams  v.  Marx,  124 
GaL  22,  66  Pae.  603. 

[q]  Pending  administration,  a  judgment 
was  recovered  against  a  devisee,  and  there- 
after, and  before  distribution,  the  devisee 
conveyed  her  share  to  another,  to  whom  it 
was  awarded  by  the  decree  of  distribution. 
Held,  that  the  court  had  no  authority  to 
award  the  share  of  the  devisee  to  her  judg- 
ment creditor,  and  hence  the  decree  of  dis- 
tribntion  awarding  the  share  to  the  one  to 
whom  it  was  conveyed  was  not  res  adjudicate 
of  the  judgment  creditor's  right  to  enforce 
the  lien  of  his  jadgment  against  such  share. 
Martinovich  T,  ICarsieano,  137  CaL  354,  70 
Pac.  459. 

[r]  Where  an  item  of  a  will  creating  a  char- 
itable trust  was  made  a  part  of  the  decree 
of  distribution,  such  item  might  be  consid- 
ered, on  appeal  from  such  decree,  for  the  pur- 
pose of  determining  the  intention  of  the  tes- 
tatrix, though  the  decree  was  conclusive  on 
the  trustee  as  to  the  extent  of  his  rights. — 
Merchant's  Estate,  In  re,  143  Cal.  537,  77 
Pac.  475. 

[s]  Where  a  decree  of  the  probate  conrt  dis- 
tributed to  certain  tmstees  the  legal  title  to 
an  undivided  one-third  of  certain  property, 
"that  ii  to  My,  ....  one-third  of  the  ag> 


gregated  value  of  all  the  six  items  herein- 
after specified,"  and  contained  a  statement 
of  such  items,  together  with  the  amounts 
thereof,  the  values  of  the  various  items  were 
thereby  fixed;  and  hence  a  finding  of  fact, 
in  a  suit  by  a  residuary  legatee  to  compel  the 
sale  of  the  trust  property  and  the  payment 
of  eertain  legacies  therefrom,  was  not  erron- 
eons  for  assuming  that  the  Tunes  were  fixed. 
Hinckley  T.  Stebbins,  29  Pae.  52. 

§  374.   Lien. 

[a]  Decree  of  distribution  which  provides 
for  distribution  of  property  ' '  subject  to 
claim  of  administrator''  for  a  sum  named  ie 
in  efTect  a  declaration  that  property  is 
charged  with  payment  of  sum  named,  and 
creates  a  lien  therefor  on  the  moper^  by 
operation  of  law. — Finnerty  ▼.  Feuiie,  100 
Cal.  404,  34  Pac.  869. 

[b]  Where  the  sole  heir  of  the  estate  of  a 
decedent  dice  before  the  estate  is  settled, 
and  administration  ia  separately  had  upon 
his  estate,  and  the  same  administrator  is  ap- 
pointed to  settle  each  of  the  estates,  the 
heirs  of  the  deceased  heir  take  the  estate  dis- 
tributed to  them  not  only  subject  to  a  lien 
in  favor  of  the  administrator  charged  there- 
upon for  his  fees  in  settlement  of  the  estate 
of  the  deceased  heir,  but  also  take  it  subject 
to  a  lien  charged  by  the  court  upon  the  es- 
tate of  the  original  decedent  in  favor  of  the  ' 
administrator. — Finnerty  v.  Pennie,  100  Cal. 
404,  34  Pao.  869. 

g  376,   Partial  Dlstrlbatioo. 

[a]  Partial  distribntion  cannot  be  made  on 
petition  of  executor. — Letellier,  In  re,  74  CaL 
312,  15  Pac.  847. 

[b]  Partial  distributions  can  only  be  made 
as  authorized  by  sections  1658,  1659,  Code 
of  Civil  Procedure. — Letellier,  In  re,  74  Cal. 
312,  15  Pae.  847. 

[c]  Partial  diatritntion  of  estate  cannot  be 
had  while  it  is  in  the  hands  of  a  special  ad- 
ministrator.—Estate  of  Welch,  106  CaL  427, 
89  Pac.  806. 

^d]  An  order  denying  a  petition  for  partial 
distribution  is  not  vacated  merelj  by  a  sub- 
sequent order  granting  the  petition,  since  it 
is  final  so  far  as  the  hearing  on  the  petition 
is  concerned,  and  is  appealable. — Mitchell's 
Estate,  In  re,  126  Cal.  248,  58  Pae.  549. 

[e]  That  an  order  denying  a  petition  for 

Strtial  distribution  denied  it  "without  preju- 
ce  to  making  another  application"  did  not 
make  the  order  in  any  way  less  effective,  and 
it  was  unnecessary  to  preserve  a  right  to  an- 
other application. — Mitchell's  Estate,  In  r^ 
126  Cal.  248,  58  Pac.  549. 

[f]  A  decree  of  partial  distribution  of  snr- 
pins  proceeds  to  the  assignee  of  the  devisee 
must  oe  reversed.  The  amount  to  be  distrib- 
uted under  the  devise  is  not  ascertainable 
nntil  after  the  settlement  of  the  final  ac- 
count and  by  the  decree  of  final  distribution. 
Estate  of  Thayer,  142  CaL  453,  76  Pao.  41. 
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[g]  In  a  proceeding  by  an  heir  for  the  par- 
tial distribution  of  an  estate,  consisting  of 
land  conveyed  to  tmsteeB  hj  deed,  which  was 
referred  to  and  made  part  of  the  grantor's 
will,  a  finding  that  the  deed,  independent  of 
the  will,  was  void,  was  erroneoas,  as  beyond 
the  court's  jurisdiction. — Willey's  Eatate,  la 
56  Pae.  SSO. 

{  976.  Beriaw. 

[a]  An  executor  may  appeal  fron  an  order 
dvecting  a  partial  diatribution. — Eelley's  Es- 
tate, In  re,  63  CaL  106;  Welch's  E8tat«,-Ia 
re,  100  CaL  427,  39  Pac.  800. 

[b]  Beneficiaries  under  a  will,  who  have 
>ot,  under  Code  of  Civil  Procediure,  section 
1660,  aK>eared  and  resisted  the  petition  in 

Solmte  proceedings  of  one  claiming  as  heir, 
r  his  distributive  ihare  of  the  estate,  an- 
thorised  by  section  1658,  when  notice  of  the 
petition  has  been  given,  as  required  by  sec- 
tion 1659,  "to  all  persons  interested  in  the 
estate,"  are  not  necessary  parties  to  an  ap- 
peal from  an  order  denying  the  petitioner 
a  new  trial. — Byer's  Estate,  In  re,  110  CA. 
556,  42  Pae.  1082. 

i  S76Vb.  Bestltntlon  or  Beytntal  of- Order  or 
Decree. 

[a]  The  saperior  court,  in  a  probate  pro- 
ceeding, may  order  a  restitution  to  executors 
of  property  delivered  under  a  decree  of  dis- 
tribution which  was  reversed  on  appeal  to 
the  Hopreme  court. — Heydenfeldt  v.  Superior 
Court  of  City  and  County  of  San  Francisco, 
117  Cal.  348,  49  Pac  210. 

[b]  Under  Code  of  Civil  Procedure,  eection 
957,  requiring  property  and  rights  lost  by  a 
judgment  which  is  thereafter  reversed  on  ap- 
peal  to  be  restored,  and  giving  appellant  a 
right  of  action  therefor  against  the  respond- 
ent,  execnton  who,  pursuant  to  a  decree  of 
distribution,  delivered  property  to  a  distribu- 
tee, may,  on  the  reversal  of  such  decree  on 
appeal,  and  the  remanding  of  the  matter  of 
distribution  of  the  estate  to  the  court  be- 
low for  further  proceedings,  recover  the 
property  from  the  distributee,  or  its  value, 
if  restitution  cannot  be  had,  since  the  de- 
livery by  them  was  not  voluntary. — Ashton 
V.  Heydenfeldt,  124  Cal.  14,  50  Pac.  624. 

[c]  A  transfer  of  bank  accounts  in  the 
stQount  of  personal  debts  of  the  distributee 
to  each  of  the  executors,  accompanied  by  a 
release  of  a  mortgage  securing  the  same, 
shows  a  settlement  and  payment  of  such 
debts  by  the  distributee;  and  the  amount 
thereof  cannot  be  deducted  from  a  recovery 
by  the  executors  against  the  distributee, 
after  reversal  of  the  decree  of  distribution,-— 
Ashton  T.  Heydenfeldt,  127  Cal>  442,  59  Pac. 
759. 

[d]  TTpon  the  rermal  of  a  decree  of  dis- 
tributioB,  the  assets  of  the  estate  paid  to 
the  distributee  under  the  decree  may  be  re- 
covered back  by  the  exeentora.  It  is  no  de- 
fense to  Bneh  recovery  that  a  portion  of  the 
assets  distributed  were  applied  by  the  -dis- 


tribntee  in  payment  of  personal  debta,  and 
the  payees  are  not  required  to  make  restitu- 
tion.—Ashton  T.  Heydenf^dt,  127  Cal.  442, 
S9  Pae.  750. 

[e]  Executors  ean  maintain  an  action 
against  a  devisee  for  the  restltntlon  of  prop- 
erty constituting  assets  of  the  estate  deliv- 
ered over  by  them  under  a  .  decree  of  distri- 
bution subsequently  reversed,  though  snch 
property  was  not  "actually  delivered,"  but 
was  used  by  them,  with  the  consent  and  un- 
der the  direction  of  the  legatee,  to  discharge 
her  debts.— Ashton  v.  Heydenfeldt,  127  Cal. 
442,  69  Pae.  759. 

[f]  Where  a  decree  of  distribution  of  the 
estate  of  a  decedent  was  reversed  on  appeal, 
one  who  had  taken  an  assignment  of  a  por- 
tion of  the  estate  from  a  distributee  pending 
the  appeal  would  be  presumed  to  have  known 
the  nature  of  the  title  purchased,  and  the 
question  as  to  whether  or  not  the  assignment 
was  made  for  a  eonaideration  -wu  immaterial, 
in  an  action  by  the  executors  against  the  as- 
signee to  recover  the  pnmerty  assigned. — 
Ashton  V.  Heggerty,  130  Cal.  S16,  62  Pae. 
934. 

[g]  Where  a  decree  of  distribution  of  the 
estate  of  a  decedent  was  reversed  on  appeal 
on  the  ground  that  a  claim  of  a  creditor 
which  was  a  lien  on  certain  unproductive 
property  of  the  estate  had  not  been  paid, 
the  executors  were  entitled  to  »ecover  a  por- 
tion of  the  estate  from  an  assignee  of  one 
of  the  heirs  to  whom  it  had  been  distributed, 
though  the  property  held  by  such  assigns 
was  productive  property,  and  not  covered  by 
the  creditor's  lien,  as  the  reversal  of  the  de- 
cree put  the  parties  in  the  same  position  as 
if  no  decree  had  been  rendered. — ^Ashton  v. 
Heggerty,  130  CaL  516,  62  Pae.  934. 

[h]  Civil  Code,  sections  334,  1459,  provide 
that  corporate  stock  is  transferred,  as  to  the 
parties  thereto,  by  indorsement  and  delivery. 
Executors,  pursuant  to  a  decree  of  distribu- 
tion, delivered  certificates  of  corporate  stock 
to  a  distributee,  and  pending  an  appeal  from 
the  decree  the  stock  was  transferred  on  the 
corporate  books  to  the  distributee,  and  again 
to  her  assignee.  The  transfer  was  made  with 
knowledge  of  the  appeal  and  the  rights  of 
the  estate  on  the  part  of  the  corporation. 
Held  that,  on  a  reversid  of  the  decree  of  dis- 
tribution, the  executors  were  not  precluded 
from  bringing  suit  for  the  dividends  because 
the  stock  appeared  to  be  owned  by  other  per- 
sons on  the  books  of  the  corporation. — Ash- 
ton V.  Zeila  Min.  Co.,  134  CaL  408,  66  Pac 
494. 

For  AuTHOums  Fbok  Othbe  States: 

See  18  Cye.  636;  22  Cent.  Dig.,  coL  1771, 
I  1327. 

Vm.    BALBS  AKD  OONVETANOBS  UN- 
DEB  OBDEB  OF  OOUBT. 

A.  In  General,  §§  377-386. 

B.  Application  and  Order,  387-419. 

C.  Sale,  §§  420-451. 

D.  Conveyance  and  Proceeds,  452-464. 
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A.   IN  GENEBAL. 

BTATUTOBT  PROVISIONS.  |*8TT. 

HATUKK  OF  PBOOEEOINGS.  |  878. 

POB  PUBP08B  OF  ADHINI8TBATI0N,  IN  UXS' 

EBAL,  I  879. 
  TO      PAY     DEBTS,      XXPEHSES  AND 

CHARGES,  t  Sao. 

  MORTGAGE  DEBTS,  |  881. 

  IK8UFPICIBN0T  OP  PERSONALTY,  |  889. 

  LOSS  OB  WASTE  OP  PERSONALTY,  |  888. 

PERSONS  ENTITLED  TO  APPLY,  |  884. 
EFFECT    OF     TESTAMENTABT  PB0TI8I0H8^ 

I  884H. 

PBOPERTY  SUBJECT  TO  SALE,  |  886. 
  AMOUNT  TO  BE  SOLD,  |  888. 


§  377.  SUtntoiy  Provlgions. 

[a]  Proceedings  for  aale  are  governed  hj 
statute  in  force  at  the  time. — Bichardson  t. 
llnsser,  64  Cal.  196. 

[b]  Substantial  compliance  with  law  in  re- 
gard to  probate  sales  is  sufficient. — Silverman 
V.  Qnndeleinger,  82  Cal.  549,  23  Pac.  12. 

[e]  Proceedings  for  sale  of  property  of  de* 
cedent  are  statutory  and  their  validity  de- 
pends on  substantial  compliance  with  statute. 
O  'Sullivan,  Estate  of,  84  Cal.  447,  24  Pac. 
£81. 

[d]  The  legislature  has  the  power  to  direct 
bow  either  real  or  personal  property  of  a  de- 
cedent shall  be  sold.— Burris  Kennedy,  108 
Cal.  3S1,  41  Pae.  458. 

[e]  The  rights  of  the  heirs  of  a  deceased 
person  are  subject  to  the  burden  of  bis  debts, 
which  the  real  estate  may  be  sold  to  pay; 
and  a  subsequent  statute  permitting  a  mort- 
gage  of  the  unadministered  estate  to  pay  the 
debts,  passed  after  the  death,  does  not  create 
a  new  burden,  nor  interfere  with  the  vested 
rights  of  the  heirs,  but  provides  merely  for 
a  change  in  the  form  of  the  burden,  which 
is  within  the  power  of  the  legislature. — Mur- 
phy V.  Farmers'  etc  Bank,  131  Cali  115,  63 
Pac  308. 

[f]  Code  of  Civil  Procedure,  section  1460, 
provides  that  when  the  estate  of  a  decedent 
who  left  a  widow  and  children  does  not  ex- 
ceed fifteen  hundred  dollars,  the  court  shall 
set  apart  the  whole  estate  to  the  widow  and 
children,  subject  only  to  certain  expenses. 
Held,  that  such  statute  does  not  validate  an 
an  administrator's  sale  of  land  by  order  of 
the  court  to  pay  such  expenses,  without  fol- 
lowing the  proceedings  prescribed  by  title  11, 
chapter  7,  article  4,  section  1536  et  seq., 
though  the  whole  estate  of  which  the  land 
is  a  part  has  been  set  aside  to  the  widow 
and  children,  as  provided  by  section  1469. — 
Wills  T.  Panly,  116  Cal.  575,  48  Pac  700. 

[g]  The  amendment  of  1893  to  section  1536 
of  the  Code  of  Civil  Procedure,  which  author- 
izes a  sale  of  real  estate  "for  the  advan- 
tage, benefit  and  best  interest  of  the  estate," 
is  not  retroactive,  and  cannot  apply  to  the 
estate  of  a  decedent  who  died  prior  to  its 
adoption;  and  a  sale  of  the  reu  estate  of 
one  who  died  in  1883  must  be  governed  by 


the  terms  of  that  section  as  it  then  stood, 
as  amended  in  1880. — ^Estate  of  Freud,  181 
CaL  667,  82  Am.  St.  Bep.  407,  63  Pac.  lOSO. 

F(»  AUTHOBITIES  FSOM  OXHSB  STATES: 

See  18  Cyc  674;  22  Cent.  Dig,,  eola.  1776, 

1777,  S  1332H. 

I  378.  Nature  of  Proceedings. 

[a}  Proceeding  to  sell  realty  for  debts  is 
simply  re-examination  of  claim  to  test  its 
validity  as  against  the  heir.— Beckett  v. 
SelSver,  7  Cal.  215,  68  Am.  Dec.  237. 

[b]  Authority  of  probate  court  to  order  sale 
of  real  property  is  derived  from  statute,  and 
can  only  be  exercised  in  the  cases  specially 
designated.— Haynes  v.  Meeks,  20  CaL  288. 

[c]  Beal  estate  can  only  be  sold  in  mode 
provided  by  law. — Juies  v.  Throckmorton,  57 

Cal.  368,  387. 

Fob  Authorities  Pboh  Other  States: 
See  28  Cent  Dig.,  col.  1776,  }  1338. 

§  870.  For  Purposes  of  Administration  in 
General. 

[a]  Under  the  express  provisions  of  Code 
of  Civil  Procedure,  section  1542,  real  estate 
belonging  to  decedent's  estate  may  be  or- 
dered sold  when  snch  course  is  for  the  best 
interests  of  the  estate. — Leonis*  Estate,  In  re, 
138  CaL  194,  71  Pac.  171. 

Fob  Authobities  Fbou  Othbb  States: 

See  18  Cyc  675:  88  Cent  Dig.,  cols.  1777- 
1780,  8  1333. 


I  380.    To  Tar  DeMSr  nTpwwaB  uA 

Charges. 

[a]  Beal  estate  of  an  intestate  may  be  sold 
to  psy  expenses  of  administration. — ^Bentz's 
Estate,  In  re,  36  Cal.  687. 

[b]  Sale  of  decedent's  property  is  only  al- 
lowed to  pay  family  allowances,  debts  of  de- 
cedent, expenses  of  administration  or  leg- 
acies.—Smith  V.  BiscailuE,  83  CaL  340,  21 
Pac.  15,  23  Pac.  314. 

[be]  It  was  not  error  for  the  court  to  de- 
cree a  sale  of  the  realty  for  the  payment  of 
liens  thereon  and  the  expenses  of  administra- 
tion still  to  accrue. — Freud's  Estate,  In  re, 
131  Cal.  667,  63  Pac  1080. 

[c]  Where  there  are  several  claims  against 
a  solvent  estate,  some  of  which  arc  being 
pressed  for  immediate  payment,  and  the  prop- 
erty cannot  be  sold  at  once  without  great 
sacrifice,  the  probate  court  has  jurisiiction 
to  authorize  a  mortgage  to  pay  off  the  press- 
ing demands;  the  requirements  of  Code  of 
Civil  Procedure,  sections  1643,  1645,  that 
claims  be  paid  in  a  certain  order,  as  therein 
specified,  having  application  to  insolvent  es- 
tates only.— Stambach  Emerson,  09  Pac 
850. 
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Fob  AcTHonmKS  Fbou  Otheb  Statkb: 

See  18  Cyc.  676-684;  22  Cent  Sift-  eolB. 
1780-1796,  SS  183^1342. 


{  881.    Kortgacs  DeML 

[a]  A  married  woman  mortgaged  her  sepa- 
rate estate  to  secure  the  pajment  of  a  debt 
owed  hy  her  hnsband.  Held,  that  the  debt, 
being  dne  after  her  decease,  was  "a  debt 
outstanding  against  the  decedent,"  and  a 
Bale  might  be  ordered  in  the  probate  court  to 
pay  it. — ^Marden's  Estate,  In  re,  Myr.  Prob. 


S  882.   Amffldaiey  of  Penanaltj. 

[a]  Deficiency  of  personalty  need  not  be 
■bows  before  there  can  be  valid  sale  of 
realty.— Bichardson  v.  Butter,  82  CaL  176, 
16  Am.  St.  Bep.  101,  23  Pae.  9. 

[b]  The  necessity  for  m  sale  nffieiently  ap- 
pears when  it  is  shown  that  there  are  ex- 
penses of  administration,  and  no  money  or 
personal  property  with  which  to  meet  such 
liabilities. — Boach's  Estate,  In  re,  139  Cal.  17, 
72  Pac.  393;  Copeey  t.  Brown,  130  CaL  17, 78 
Fac  393. 

Tg]  a  litigated  claim  against  the  grantee 
ox  a  devisee  for  rents  of  the  land,  on  which 
the  debtor  claims  there  is  nothing  dne,  is  not 
a  ground  for  opposing  the  granting  of  an  or- 
der to  sell  real  estate.  An  order  of  sale  may 
be  granted  before  sueh  claim  is  determined. 
jSehneder'a  Estate,  In  re,  Myr.  Prob.  7. 

1 7ok  AnTHfAiTiES  Fbom  Otheb  States  : 

See  18  Cye.  681;  22  Cent.  Dig.,  eols.  1790- 
1792,  I  1339. 

I  883.   LoH  or  Waste  of  Panoult^. 

[a]  If  fonda  have  been  reeelTed  by  an  ex- 
ecutor or  administrator  sufficient  to  pay  the 
debts  of  the  estate,  and  have  been  by  him 
squandered  and  illegally  disposed  of,  quaere 
whether  a  sale  of  the  real  estate  would  be 
ordered  to  meet  the  undischarged  claims^ 
Haynes  t.  Meeks,  20  Cal.  288. 

I  381.   Tmaaa  Entitled  to  Appl7> 

[a]  One  whose  claim  for  services  rendered 
to  estate  during  administration  has  been  al- 
lowed may  apply  for  sale  of  land  if  execu- 
tor has  no  funds  and  neglects  to  apply  for 
■ale.— Couta'  EsUte,  87  Cal.  481,  482,  25  Pac. 
685. 

S  SSAVi.  Bfloet  ot  T««taiBMttu7  Fmlsloas. 

[a]  When  a  will  gives  the  executors  power 
to  sell  and  convey  the  real  estate  of  the  tes- 
tator, or  any  part  thereof,  without  any  order 
of  court,  but  a  deposit  and  bid  are  made  for 
a  proposed  sale,  to  be  authorized  by  an  order 
of  court,  the  decision  as  to  the  validity  of 
the  sale  must  depend  upon  its  validity  aa 
miade  under  the  order  of  the  court  and  not 
i^oa  the  snppoaed  validity  of  a  sale  which 


might  have  been  made  nnder  tho  anthori^ 
given  in  the  will. — Hellmaa  ▼.  Men,  118 
CaL  661,  44  Pae.  1079. 

[ab]  Where  a  testator  directs  that  bis  debts 
be  paid  from  the  sales  of  his  unproductive 
property,  an  order  directing  the  executor  to 
sell  property,'  a  part  of  which  is  productive, 
will  not  be  reversed  on  appeal,  where  the 
sale  was  not  for  the  payment  of  debts  alone, 
but  also  for  payment  of  taxes  and  large  ex- 
penses of  administration. — Heydenfeldt's  Es- 
tate, In  re,  127  CaL  466,  69  Pae.  839. 

Fen  Adthobitibs  Fbou  Othzb  Staiss: 

See  18  Cye.  685,  1352;  22  Cent.  Dif.,  coIi. 
1798-1808,  S  1344. 

§  386.   Property  Sabject  to  Sale. 

[a]  Where  ,a  patent  to  land  is  issned  to 
the  heirs  of  a  deceased  person,  snch  land  does 
not  become  a  part  of  the  estate  of  the  de- 
ceased, and  cannot  be  sold  nnder  an  order  of 
the  probate  court  to  pay  the  debts  of  the  de- 
cedent. Snch  tale  is  a  nullity,  and  the  pur- 
chaser and  those  daiming  nnder  him  acquire 
no  title  to  the  land. — ^Hartley  v.  Brown,  46 
CaL  201. 

[a]  The  probate  court  cannot  make  an  or- 
der of  sale  of  the  homestead  of  a  deceased 
husband  to  satisfy  a  valid  mortgage  executed 
before  the  declaration  of  homestead.  Hie 
remedy  is  in  the  district  court. — Orr,  In  re, 
29  Cal.  101. 

[a]  The  probate  court  has  no  jurisdiction 
to  make  an  order  authorizing  an  adminis- 
trator to  assign  a  bond  of  indemnity,  given 
to  his  decedent,  in  bis  lifetime,  aa  sheriff,  to 
indemnify  him  against  claims  of  a  third  per- 
son to  property  levied  onw — ^McDermott  T. 
Mitchell,  53  Cal.  616. 

[ad]  Interest  of  decedent  in  land  nnder  cove- 
nant by  which  the  covenantor,  after  paying 
debts  of  the  decedent  from  the  sales  of  the 
land,  is  to  convey  a  proportion  of  the  balance 
to  the  decedent  cannot  be  sold  under  an  or- 
der directing  the  sale  of  the  personalty  of 
the  decedent. — Janes  t.  Throckmorton,  57 
Cal.  368,  387. 

[b]  Order  of  sale  of  real  estate  should  not 
be  made  while  there  is  a  cloud  over  the  title, 
affecting  its  value,  or  land  Is  held  adverse^. 
Bicaud'a  Estate,  57  Cal.  421. 

[c]  Both  real  and  personal  property  of  de- 
cedent are  liable  for  the  satisfaction  of  all 
claims  or  demands  existing  against  the  de- 
ceased at  the  time  of  his  death.— McDonald 
T.  MeEbroy,  60  CaL  484,  495. 

[d]  Under  the  code  there  is  no  priority  in 
the  sale  of  property  for  the  payment  of  debts 
aa  between  real  and  personaL — ^Estate  of 
Montgomery,  60  CaL  645. 

[e]  Mining  property  of  decedent  may  be 
sold  when  expedient  to  do  so. — Smith  v.  Bis- 
cailuz,  83  Cal.  349,  21  Pac.  15,  23  Pac.  314. 

[e]  Where  testator's  land  was  leased  for  a 
certain  period,  an  executrix  cannot  object  to 
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a  sal«  thareof  before  the  expiration  of  the 
lease,  to  pay  debts  and  legacies,  on  the 
j^ound  that  it  would  cause  a  loss  of  the  rents, 
if  they  would  not  greatly  exceed  the  inter- 
est on  sneh  debts  and  legacies. — Brannaii'i 
Estate,  In  re,  61  i:*ac.  320. 

Fob  Axjvaasrras  Fboh  Otesb  Statbb: 

Bee  18  Cye.  690-690;  22  Cent  Dig.,  coll. 
1806-1881,  8S  13S0-1364. 

§  386.   Amonnt  to  be  Sold. 

[a]  Section  1542,  Code  of  Civil  Procedare, 
does  not  mean  that  a  sale  of  the  whole  could 
be  ordered  only  when  the  sale  of  a  part 
would  cause  the  remainder  to  become  unfit 
for  disposition  among  those  interested,  but 
that  a  sale  of  the  entire  real  estate  eooid  be 
ordered  thereunder  whenever  the  remainder 
after  the  sale  would  be  of  itiHf,  and  irre- 
spective of  the  effect  of  a  sale  of  a  part,  of 
a  character  that  would  make  it  difficult  or 
impossible  to  dispose  of  it  among  the  inter- 
ested parties,  and  so  render  it  to  their  inter- 
est to  have  it  sold  also. — Newlove's  Estate, 
In  re,  142  Cal.  377,  75  Pac.  1083. 

[b]  The  court,  in  determining  whether  all 
of  a  decedent's  land  should  be  sold,  found 
that,  "owing  to  the  uncertainty  of  the  distri- 
bution of  the  oil,  and  as  to  its  location,  quan- 
tity, and  quality  in  said  real  estate,  it  is  im- 
possible to  make  a  fair  and  equitable  parti- 
tion of  the  entire  traet,"  and  that  "the 
water  on  said  pareel  of  land  is  limited  to 
two  places,  which  renders  it  impracticable  to 
make  an  eijuitable  partition  of  said  tract." 
Held,  that  it  was  necessary  implication  from 
such  findings  that  a  remainder  after  the  sale 
of  any  part  would  be  impossible  of  partition, 
Newlove's  Estate,  In  re,  142  Cal.  877,  78  Pac. 
1083. 

Jc]  A  finding  and  evidence  that  the  residue 
a  decedent's  real  estate  could  not  be  par- 
titjoned  after  a  sale  of  a  part  was  sufficient 
to  sustain  an  order  to  sell  the  whole,  with- 
out aid  from  a  finding  that  a  sale  of  a  part 
would  injure  the  residue. — Newlove's  Estate, 
In  re,  142  Cal.  377,  7S  Pac.  1083. 

Fob  AuTHOEinEs  Fbom  Other  States  : 

Bee  18  Cve.  697;  22  Cent.  Dig.,  cole.  18S1- 
1824,  SS  1366,  1366. 

B.   APPLICATION  AND  OBDEB. 

NATUBE    AND    FOBH    OF  FBO0EEDINO8— US 
OBKERAIi,  I  887. 

 BEPBESENTATION  BT  OOUNSBI^  |  888. 

JUBtSDICnON,  I  889. 

  COURTS  HAVING  JURISDIOTION,  |  890. 

TIME  FOR  APPLICATION,  |  891. 

  REASONABLE  TIME  AND  LACHES,  |  893. 

PARTIES,  I  398. 

PETITION— BEQUIREMENTS,      IN  GENERAL, 
I  894. 

— :  NEOESsrrr  for  petition  and  effect 

AB  OiriKa  JDBI8DICTION,  1  898. 
—  AYBBMENT  OF  HX0B8SITT  AND  PUBPOSB 
OF  BALB,  I  890. 


  ATEBMENT     OF     INDBBTEDNSSS  AND 

AMOUNT  OB  INSUFFIOIBNOT  OF  PEBSOK- 
ALTY.  I  897. 

  ATBBMBMTB  as  to  BEALTT,  I  898. 

  PETITION  BT  ADIONISTQATOB  DE  BONIS 

NON,   I  899. 

  SIGNATURE  AND  VEBIFIOATZON,  |  400. 

  AMENDMENT,  |  401. 

  CURING  DEFECTS  AND  WAIVEB.  |  402. 

CITATION  OR  NOTICE — IN  GENERAL,  |  408. 

  PERSONS  ENTITLED  TO,  |  404. 

  PUBLICATION  AND  POSTING,  |  405. 

OBJECTIONS  AND  EX0BPTI0N8,  |  406. 
HBABING    OF    APPLICATION,    IH  GBNEBAL, 
I  407. 

  DETERMINATION    OF    NECESSITY  FOB 

SALE,  t  408. 

  PROOF  AND  CONTEST  OF  OLAIHS,  |  409. 

  EVIDENCE,  I  410. 

  NEW  TRIAL,  (  411. 

ACCOUNT  OF  ADMINISTRATION,  |  412. 
ORDER  OB  DECBEE,  |  41S. 

  OPEBATION  AND  EFFECT,  |  414. 

  COLLATEBAL  ATTACK.  |  416. 

  ABSENCE    OF    NE0E8SITT    FOB  SALE, 

I  416. 

  PRESUMPTIOHB,  I  417. 

BOND,  I  418. 
APraAL,  I  419. 


§  887.  Natnn  and  Foim  of  Proceedlngi— & 
Oeneial. 

[a]  The  probate  court  has  no  inherent  au' 
ttiority  to  order  a  sale  of  real  estate  for  the 
payment  of  debts,  but  has  authority  only 
by  statute,  which,  therefore,  must  be  strictly 
pursued. — Gregory  v.  MePherson,  13  Cal.  562. 

[b]  Proceeding  for  sale  of  real  estate  of  in- 
testate is  in  nature  of  action,  of  which  the 
presentation  of  the  petition  is  the  commence- 
ment, and  the  order  of  sale  is  the  judgment. 
Bpriggs,  Estate  of,  20  Cal.  121;  Haynes  t. 
HeekS,  20  Csl.  288. 

[c]  In  a  proceeding  for  the  sale  of  realty 
the  petition  is  the  commencement  of  the  pro- 
ceeding, and  the  order  of  sale  the  judgment. 
Pryor  v.  Downey,  50  Cal.  388,  19  Am.  Bep. 
656. 

[d]  Application  for  sale  of  lands  belonging 
to  an  estate  is  an  independent  proceeding. — 
Biehardson  v.  Butler,  88  Cal.  176,  16  Am.  St. 
Bep.  101,  23  Pae.  9. 

[e]  In  undertaking  and  passing  npon  an 
application  to  sell  real  estate  belonging  to  a 
decedent,  the  court  is  not  acting  as  a  special 
tribunal,  but  is  in  the  exercise  of  its  gen- 
eral jurisdiction  over  the  subject  matter  de- 
rived from  the  constitution;  but  such  appli- 
cation is  an  independent  step  or  proceeding 
in  the  administration  of  the  estate,  and  it  is 
essential  that  the  application  be  made  sub- 
stantially as  provided  by  statute. — Burris 
Kennedy,  108  Cal.  331,  41  Pac.  458. 

Fob  AuTHOBFtTEs  Fbom  Otesb  Statbs: 

Bee  18  Cyc.  699,  700  ;  82  Gent  Dig.,  oob. 
1826-1830,  Sfi  1369-1871. 
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§  388.   Bepreseatatlon  by  Ooniunt 

[a]  Iq  a  proceeding  for  the  sale  of  a  de- 
cedent's real  estate,  the  probate  coart  should 
appoint  an  attorney  for  heirs  and  represen-' 
tatives. — Simmons'  Estate,  In  re,  43  CaL  543. 

S  389.  JUiidlettoii. 

[a]  8w  died  ont  of  the  state,  leaving  prop- 
erty in  Santa  Clara  county,  where  K.  was 
appointed  adminiatrator.  The  widow  of  S. 
afterward  applied  for  the  revocation  of  the 
letters  on  the  ground  that  they  ahould  have 
been  issued  from  San  Francisco  county.  At 
the  request  of  the  widow  and  of  K.  the  case 
was  transferred  to  San  Francisco  eonnty, 
where  the  papers  were  filed,  and  the  admin- 
istrator applied  for  leave  to  sell  real  estate, 
hot  this  court  declined  to  take  jurisdiction. 
Held,  on  mandamus,  that  the  Santa  Clara 
court  had  jurisdiction  and  could  not  devest 
itself  of  it,  and  that  the  estate  must  be 
settled  in  that  court. — Scott's  Estate,  In  re, 
IS  Cal.  220. 

[b]  The  application  of  an  exeentor  or  ad- 
ministrator for  the  sale  of  lands  belonging  to 
the  estate  is  a  special  and  independent  pro- 
ceeding, and  the  jurisdiction  of  the  probate 
court  to  order  the  sale  depends  on  the  facts 
stated  in  the  petition. — ^Piyor  v.  Downey,  60 
CaL  388,  19  Am.  Bep.  656. 

\hc]  The  probate  court  has  no  power  to 
order  a  sale  of  real  estate  to  be  made  by  one 
who  assumes  to  act  as  an  administrator  with- 
out having  been  legally  appointed. — Pryor  v, 
Downey,  50  Cal.  388,  19  Am.  Bep.  656. 

[e]  Proceedings  for  the  sale  of  real  estate 
in  the  probate  court  are  in  the  nature  of  an 
aetion,  and  the  jurisdiction  of  the  probate 
court  depends  absolutely  on  the  sufficiency  of 
the  petition;  in  other  words,  upon  the  sub- 
stantial eomjdiance  with  the  requirements  of 
the  probate  law.— Boland,  Estate  of,-  65  CaL 
310. 

[d]  Under  the  statute,  the  filing  of  a  peti- 
tion for  an  order  of  sale,  and  the  giving 
of  notice  and  an  opportunity  for  bearing, 
are  jurisdictional  and  essential  to  the  power 
of  the  court  to  order  the  sale;  but,  if  the 
court  has,  by  the  petition  and  notice,  ac- 
quired jurisiiction,  errors  afterward  in  the 
exercise  of  it,  however  gross,  will  not  render 
the  decree  invalid. — ^Burris  t.  Kennedy,  108 
CaL  331,  41  Fae.  458. 

Fob  AuTHOBims  nose  Otheb  Statu: 

See  18  Cyc.  700;  22  Cent.  Dig.,  cols.  1831- 
1838,  U  1372-1375. 

]  390.    Courts  Having  Jurisdiction. 

[a]  A  district  court  whieh  has  regularly 
acquired  jurisdiction  of  a  suit  against  an  ad- 
nUnistrator  to  foreclose  a  mortgage  can  de- 
cree a  sale  of  the  mortgaged  premises;  but 
where  the  claim  has  been  presented  to  the 
aAninistrator  and  probate  court,  and  been 
allowed,  mortgagee  cannot  go  into  the  dis- 


trict eonrt  for  an  order  of  talc^Belloe  t. 
Bogers,  9  CaL  128. 

[b]  The  district  courts  may,  in  certain 
cases,  have  jurisdiction  to  order  an  executor 
to  eonvey  landa. — Cutter  ▼.  Caruthers,  48  CaL 
178. 

[e]  Probate  courts  have  exclusive  jurisdic- 
tion of  sales  of  real  estate  for  payment  of 
debts.— HiU  t.  Den,  54  CaL  6,  21. 

§  891.  Time  for  i^pUeatioii. 

[a]  An  administrator  obtained  leave  to  sell 
land  to  pay  debta  For  good  reasons  no  sale 
was  made  for  four  yean.  The  administrator 
then  again  petitioned  for  leave  to  selL  Held, 
that  the  second  petition  could  be  considered 
a  continuation  of  the  proceedings  had  under 
the  first  petition,  and  that  statutes  of  limita- 
tion were  in  no  way  applicable. — Mont- 
gomery's Estate,  In  re,  60  Cal.  645. 

[b]  While  the  administration  is  pending, 
the  statute  of  limitations  does  not  run  against 
a  petition  to  sell  land  to  pay  debts  which 
have  been  allowed. — Arguello's  Itetate,  In  re, 
85  CaL  151,  24  Pae.  641. 

•  Fob  AuTHoanTES  fboic  Other  Btatbs: 

See  18  Cyc.  704-707;  22  Cent.  Dig.,  cols. 
1839-1849,  SS  1376-1379. 

S  892.   BeuoDsblff  Time  and  Laches. 

[a]  It  being  the  duty  of  the  administrator 
of  an  estate  to  move  for  the  sale  of  the 
decedent's  real  estate  as  soon  as  it  is  as- 
certained that  such  sale  is  necessary,  an^  the 
law  having  enabled  creditors  to  proceed 
against  the  administrator  for  neglect,  the 
court  will  not  grant  license  to  sell  such  estate 
on  application  of  the  administrator  after 
the  lapse  of  seventsen  years  after  the  estate 
was  represented  insolvent. — Crosby's  Estate, 
In  re,  65  Cal.  574. 

[b]  A  delay  of  thirteen  years  by  an  admin- 
istrator to  institute  proceedings  to  sell  land 
belonging  to  the  estate,  for  the  purpose  of 
satisfying  »  claim  allowed  by  the  probate 
court,  will  bar  the  claim,  where  no  reason 
for  the  delay  appears. — Wingerter  v.  Win- 
gerter,  71  Cal.  105,  11  Pac.  853. 

[c]  Probate  court  has  discretionary  power 
to  deny  petition  for  sale  of  land  when  there 
has  been  unreasonable  delay  without  excuse. 
ArgneUo,  Estate  of,  85  Cal.  154,  24  Pac.  641. 

[d]  Delay. in  filing  petition  is  excused  where 
deceased's  interest  in  land  awaits  adminis- 
tration of  another  estate.. — Arguello,  Estate 
of,  85  CaL  154,  24  Pac.  641. 

§  893.  Parties. 

[a]  Code  of  Civil  Procedure,  sections  1577, 
1578,  under  which  administrators  are  author- 
ized to  mortgage  an  intestate's  real  estate, 
do  not  require  the  appointment  of  a  guard- 
ian ad  litem  for  infants,  and  provide  that 
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no  irregolaritj  in  the  proceedings  shall  In- 
validate the  mortgage  given  in  parsnance 
thereof.  Held,  where  the  court  had  juris- 
diction to  make  the  order  for  the  execution 
of  a  mortgage  hy  an  administrator,  that  the 
nonappoiDtment  of  a  guardian  for  minors  was 
an  "irregularity,"  and  did  not  invalidate 
the  mortgage. — Thomas  t.  Parker,  97  CaL  456, 
82  Pae.  662. 

Fob  AuTHOBinBs  fboh  Otheb  Statu  : 

See  18  Cye.  708-712;  22  Cent.  Dig„  eols. 
1849-1858,  SS  1379-1384. 

§  394.  Petition— -BeaalnnMiits  In  GenenL 

[a]  Petition  must  set  forth  all  jorisdietional 
facts  to  authorize  a  sale,  or  sale  will  be  void. 
Gregory  t.  ICePherson,  13  Cal.  S62. 

[ab]  The  fact  that  a  petition  for  the  sale 
of  the  real  property  of  one  estate  embraces 
matters  relating  to  another  estate — as  where 
letters  testamentary  are  asked  upon  the  es- 
tate of  the  wife  and  letters  of  administra- 
tion upon  the  estate  of  the  husband — although 
irregnlar,  does  not  affect  the  jurisdiction  of 
the  probate  eoort  if  the  petition  contain  the 
averments  requisite  to  justify  whatever  ae*  , 
tion  the  court  takes. — ^Townsend  T.  Gordon, 
19  Cal.  188. 

[b]  Petition  for  sale  of  real  estate  must 
allege  all  material  facts  required  by  the  stat- 
ute, and,  if  it  does  not,  the  probate  court 
acquires  no  jurisdiction  to  order  the  sale. 

iPryor  v.  Downey,  50  CaL  388,  19  Ant  Eep. 

1656. 
I 

[cj  When,  petition  for  sale  does  not  disclose 
condition  and  value  of  land  or  any  facta 
showing  advantage  of  sale,  cottrt  has  no  juris- 
diction to  order  it. — Kertchem  T.  George,  78 
CaL  599,  600,  21  Pac.  372. 

[d]  Petition  for  probate  sale  substantially 
complying  with  statute  is  sufficient  to  con- 
fer probate  jurisdiction. — ^Richardson  v.  But- 
ler, 82  CaL  176,  16  Am.  St.  Kep.  101,  23  Pae. 
9. 

[e]  Jurisdiction  to  order  sale  depends  on 
averments  of  petition,  not  upon  their  truth 
or  falsity.— Richardson  t.  Butler,  82  CaL  178, 
16  Am.  St.  Sep.  101,  23  Pac.  9. 

[f]  Petition  for  sale  of  land  substantially 
complying  with  section  1537,  Code  of  Civil 
Procedure,  is  suflScient.— Argnello,  Estate  of, 
85  CaL  152,  24  Pae.  641. 

[g]  Under  Code  of  Civil  Procedure,  section 
1537,  authorizing  the  probate  court  to  order 
a  sale  of  property  of  a  decedent  on  presenta- 
tion of  a  petition  showing  certain  facts, 
fhe  court  acquires  no  jurisdiction  unless  the 
petition  avers  all  the  facts  required.— Byrne's 
Estate,  In  re,  112  Cal.  176,  44  Pac.  467. 

[h]  Less  particularity  is  required  in  peti- 
tion for  sale  where  estate  owns  only  one 
piece  of  property.' — Devineenzi's  Estate,  119 
CaL  501,  51  Fao.  64S. 


[i]  A  petition  by  an  executor  for  the  sale 
of  real  property  for  the  payment  of  debts 
cannot  be  assailed  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  unless  it  exhibits  a  total  failure 
to  state  the  necessary  facts;  and  a  petition 
which  shows  a  substantial  compliance  with 
Code  of  Civil  Prooednre,  section  1537,  pre- 
scribing what  such  a  petition  should  contain, 
is  snfficient— Heydenfeldt's  Estate,  In  re,  127 
Cal.  436,  59  Pac  889. 

[j]  Failure  of  petition  for  sale  to  show  of- 
ficial character  of  petitioners  as  executors 
is  immateriaL— Levy's  Estate,  141  Cal.  645, 
75  Pae.  317. 

[k]  Petition  for  sale  should  state  amount 
due  or  to  become  due  on  family  allowance  or 
that  there  was  no  amount  due  or  to  become 
due  therefor,  but  omission  of  such  statement 
is  not  fatal  in  absence  of  special  objection. — 
Levy's  Estate,  141  CaL  645,  75  Pac.  317. 

[1]  Petition  for  order  of  sale  of  land  must 
snbstantially  comply  with  provisions  of  sec- 
tion 1537,  Code  of  Civil  Procedure. — Levy's 
Estate,  141  CaL  642,  643,  75  Pae.  317. 

[m]  Omission  of  petition  for  sale  to  state 
that  persons  named  as  devisees  are  also  only 
heirs  of  deceased  is  not  fatal  to  order  of 
sale.— Levy's  Estate,  141  Cal.  645,  75  Pae. 
817. 

[nl  Defects  of  fonn  or  nneertainty  or  want 
of  fullness  of  statement  in  the  petition  for 
the  sale  of  testator  'a  real  estate  can  be  taken 
advantage  of  only  by  special  demurrer  in 
the  trial  court. — ^Levy's  Estate,  In  re,  141  Cal. 
639,  76  Pac  317. 

Fob  AuTHOBinxs  raou  Otheb  Statbs: 

See  18  Cyc  713-724;  22  Cent.  Dig.,  eols. 
1858-1878,  H  1385-1396. 

g  396.   NaoaHitr  for  PetlUon  and  Bffeet 

as  Giving  Jurisdiction. 

[a]  The  probate  court  has  no  power  to 
inquire  whether  a  sale  is  necessary,  if  the 
petition  is  defeotlTe,  even  if  in  such  ease 
all  the  parties  in  interest  are  present  in 
court. — ^I^yoT  t.  Downer,  50  CaL  888,  19  Am. 
Bep.  656. 

[b]  Superior  court  acquires  jurisdiction  to 
order  sale  of  real  estate  only  by  substantial 
compliance  with  the  provisions  of  the  code 
regulating  such  sales,  and  where  order  is 
not  based  on  verified  iwtition,  sale  is  void  and 
passes  no  title.— Wills  t.  Pauly,  116  CaL  58, 
48  Pac.  709. 

S  896.   ATemwnt  of  Neeanlty  and  Pnr- 

posa  of  Sale. 

[a]  An  administrator's  petition  for  leave 
to  sell  intestate's  real  estate  must  show  the 
necessity  of  the  sale  of  the  laud,  or  a  part 
thereof,  for  the  purpose  of  meeting  debts  and 
chargee. — Haynee  t.  Meefcs,  20  CaL  288. 

[b]  Probate  court  has  no  power  to  inaaire 
whether  aale  is  necessary,  if  petition  fails  to 
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aver  it,  tlioagfa  all  parties  are  before  the 
eonrt.— Prjor  v.  Downey,  50  CaL  389,  19  Am. 
Sep.  656. 

[c]  A  decree  ot  the  probate  coart  directing 
the  %ale  of  land  is  invalid,  where  the  peti- 
tion fails  to  set  forth  the  facts  required  by 
the  code,  and  particularly  where  the  neces- 
sity for  the  sale  does  not  appear  either  from 

Stition  or  decree. — Boss's  Estate,  In  re,  63 
1.  346. 

[d]  Code  of  Civil  Procedure,  section  1543, 
provides  that  if  the  court  is  aatisfled,  after 
a  full  hearing  on  the  petition  to  sell  the 
property  of  a  deceased  person  for  the  pay- 
ment of  debts,  that  a  sale  of  the  whole  or 
some  portion  of  the  real  estate  is  necessary, 
an  order  may  be  made  to  sell  the  whole  or 
■0  much  of  it  as  the  court  shall  adjudge  neeeS' 
sary  or  beneficial.  A  petition  for  the  sale 
of  real  estate  to  pay  the  debts  of  a  deceased 
person  alleged  that  a  lot  belonging  to  de- 
ceased on  V  avenue  was  in  the  adverse  pos- 
Bession  of  R,  and  that  it  was  not  advisable 
to  offer  it  for  sale,  but  that  it  was  necessary 
to  sell  the  greater  portion  of  deceased's  real 
estate  to  p^  his  debts,  and  eonelnded  with 
a  prayer  for  the  sale  of  the  whole  of  said 
real  estate,  or  such  parts  thereof  as  the 
eoort  should  deem  necessary,  and  that  sneb 
further  order  be  made  as  is  meet  in  the  prem- 
ises. Held,  that  the  probate  court  had  juris- 
diction, under  the  general  prayer,  to  order 
a  sale  of  the  lot.— Bamn  y.  Soper,  132  CaL 
42,  64  Pae.  128. 

{  397.   ATarmeiit  of  IndebtednesB  uid 

Amount  or  XuBiiffleleiicy  of  fersonal^. 

[a]  Insufficiency  of  personal  assets  and  ne- 
cessity of  sale  of  realty  mast  affirmatively  ap- 
pear.— Gregory  v.  McPherson,  13  Cal.  662. 

fb]  Amount  of  personal  estate  in  hands  of 
sdministrator  or  executor,  must  be  set  forth 
as  a  jurisdictional  fact  in  petition  for  sale. — 
Gregory     McPhenon,  13  Cal.  662. 

Je]  The  sale  waa  not  invalidated  by  a  ne- 
_  ect  to,  in  terms,  set  forth  in  the  petition 
the  amount  of  personal  estate  that  had  come 
to  the  hands  of  the  administrator,  and  how 
mneh  remained  undisposed  of;  the  statute  re- 
qairemeTits  on  this  point  being  held  to  be 
sufficiently  met  by  a  reference  to  the  inven- 
tory on  file,  with  an  allegation  of  its  insuffi- 
ciency to  pay  the  debts  of  the  deceased. — 
Stoart  T.  Allen,  16  CaL  473,  76  Am.  Dee.  S51. 

[d]  To  nudntain  a  sale  of  a  decedent's  real 
estate,  under  the  order  of  the  probate  court, 
the  petition  for  the  sale  must  state  that  the 
personalty  Is  insnffieient,  this  fact  being  re- 
quired by  the  one  hondred  and  fifty-fifth 
section  of  the  act  concerning  the  estates  of 
deceased  persons.  (Stats.  1850,  p.  377).— Greg- 
017  T.  Taber,  19  OaL  897,  79  Am.  Dec.  219. 

[e]  Petition  must  state  amount  of  personal- 
property  which  has  come  to  his  han^,  other- 
vise  the  order  of  sale  made  by  the  probate 
eonrt  on  sneh  petition  and  the  sale  thereonder 


will  be  void. — Gregory  Taber,  19  CaL  397, 
79  Am.  Dec.  219. 

[fj  It  is  not  sufficient  that  executor  has 
filed  account  of  personal  property  at  or  about 
the  time  of  filing  his  petition  for  sale  of  the 
real  estate.  The  petition  itself  must  set  forth 
the  personal  property,  or  the  account  must- 
be  referred  to  in  the  petition  so  as  to  become 
a  part  of  it  for  the  reference.' — Gregory  t, 
Taber,  19  Cal.  397,  79  Am.  Dec  219. 

[g]  Though  a  petition  set  forth  inaccur- 
ately the  personal  property,  or  omit  valuable 
portions  thereof,  yet  if  it  purport  on  its 
face  to  set  forth  the  whole  of  it,  and  the 
amount,  if  any,  undisposed  of,  the  order  of 
sale  made  thereon  cannot  be  attacked. — 
Haynes  t.  Meeks,  20  Cal.  288. 

[h]  The  petition  to  the  probate  court  for 
leave  to  sell  an  intestate's  real  estate  must 
show  the  insufficiency  of  the  personal  estate 
to  meet  the  debts  and  charges. — Haynes  t, 
Meeks,  20  Cal.  2S8. 

[i]  A  petition  for  the  sale  of  real  estate 
by  an  administrator  is  sufficient  if  it  shows 
that  the  personal  estate  is  insufficient  to 
pay  the  expenses  of  administration,  etc.,  and 
for  that  purpose  refers  to  the  inventory  and 
makes  it  part  of  the  petition. — Bentz's  Es- 
tate, In  re,  36  Cal.  687. 

[j]  Under  probate  act,  section  155,  authoriz- 
ing the  sale  of  decedent's  real  estate  to  pay 
his  debts  where  the  personal  property  is  in- 
sufficient for  that  purpose,  a  petition  for 
sale  of  a  decedent's  real  estate,  which  shows 
that  the  personal  property  in  the  hands  of  the 
administrator  is  insufficient  to  pay  decedent's 
debts,  is  sufficient. — ^Bicliardson  t.  Musser,  54 
CaL  196. 

[k]  In  a  petition  by  an  administrator  to 
sell  land,  simply  to  provide  for  the  family 
idlowance  and  future  expenses  of  administra- 
tion, where  the  prior  accounts  of  the  admin- 
istrator have  been  settled,  an  averment  that 
there  are  no  debts  or  expenses  accrued  and 
unpaid  is  a.  sufficient  statement  of  the  debts, 
expenses,  and  charges  of  administration  re- 
quired by  Code  of  Civil  Procedure,  section 
1537.— Richardson  v.  Butler,  82  CaL  174,  16 
Am.  St.  Hep.  101,  23  Pac.  9. 

[1]  A  petition  showing  that  no  personal 
property  was  in  the  hands  of  the  adminis- 
trator, and  the  amount  of  debts,  and  that 
the  real  estate  was  community  property,  the 
names  of  heirs  of  deceased,  the  income  of 
the  land,  and  that  it  was  worn  out,  but 
might  be  improved  by  changing  the  form  of 
tillage,  is  sufficient. — Roach's  Estate,  In  re, 
139  CaL  17,  72  Pac  893;  Copsey  t.  Brown, 
139  Cal.  17,  72  Pac.  893. 

§  398.   Averments  as  to  Bealty. 

[a]  Where  the  petition  alleged  that  the  in- 
ventory, as  filed,  gave  a  description  of  the 
real  estate  and  its  condition  and  value,  the 
description  in  the  inventory  as  forty  acres 
of  land,  Tilth  improvementS|  in  the  north  part 
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of  the  city  of  San  Jose,  was  held  to  be  bqIB' 
cient.— Stuart  v.  Allen,  16  Cal.  473,  76  Am. 
Dee.  551. 

[b]  Qnaere,  whether,  in  an  administrator's 
petition  for  the  sale  of  real  estate,  an  omis- 
sion of  a  portion  of  the  real  estate  would 
affect  proceedings  ordering  the  sale  of  another 
portion  described. — Townsend  t.  Gtordon,  19 
Cal.  188. 

[e]  Petition  by  an  ezecotor  or  administrator 
for  sale  of  real  property  must  set  forth  and 
describe  the  property,  or  the  sale  will  be 
Toid.  This  is  a  jurisdictional  fact. — Town- 
send  T.  Gordon,  19  CaL  188;  Haynes  t.  Meeks, 
20  Cal.  288. 

[d]  The  requirement  of  probate  set  of  1850, 
section  155,  that  the  petition  for  sale  of  a 
decedent's  property  must  set  out  the  condi- 
tion and  valae  of  the  land,  must  be  complied 
with,  or  the  sale  will  be  invalid. — Gregory 
T.  Taber,  19  CaL  897,  79  Am.  Deo.  219. 

[e]  A  petition  to  the  probate  court  for  the 
sale  of  real  estate  must  describe  the  condi- 
tion of  the  land  to  be  sold,  and  a  clause  in 
the  statute  that  a  failure  to  give  such  de- 
scription shall  not  invalidate  the  proceeding 
if  the  defect  ia  supplied  by  proof  and  stated 
in  the  decree  does  not  apply  when  the  peti- 
tion is  attacked  by  demurrer  or  when  the 
objection  is  taken  upon  appeal  from  the  order 
of  sale.— Smith,  Estate  of,  51  Cal.  563. 

[f]  A  petition  for  the  sale  of  land,  under 
code,  section  1530,  or  under  code,  section  1537, 
must,  in  order  to  give  jurisdiction  to  the 
court,  set  forth  the  condition  of  the  prop- 
erty; and,  if  brought  under  the  latter  section, 
it  must  be  verifled. — Boland's  Estate,  In  re, 
55  Cal.  310. 

[g]  A  reference  in  a  petition  for  the  sale 
of  decedent's  property  to  pay  debts  to  the 
inventory  "for  greater  certainty"  does  not 
incorporate  the  inventory  in  the  petition,  so 
as  to  cure  a  defective  description  of  dece- 
dent's property  in  the  petition. — ^Wilson  r. 
Hastings,  66  Cal.  243,  5  Pac.  217; 

[h]  Where  the  statute  requires  that  the 
petition  for  the  sale  of  land  of  a  decedent 
to  pay  debts  shall  contain  a  description  of 
all  the  land  of  which  decedent  died  seised, 
a  description  reading,  an  "  undivided  half  of 
one  league  on  Clear  lake,  and  of  an  undi- 
vided half  of  a  farm  and  vineyard  at  Sonoma, 
containing  eight  hundred  and  thirty-three 
acres,  more  or  less, ' '  is  insufficient. — Wilson 
v.  Hastings,  86  Cal.  243,  5  Pac.  217. 

[i]  Where  an  inventory,  referred  to  as  part 
of  the  petition,  does  not  contain  a  sufficient 
description  of  all  decedent's  real  property 
to  identify  it,  it  will  be  insufficient  as  a 
basis  for  such  an  order  of  sale,  though  it  cor- 
rectly describes  the  parcel  to  be  sold. — ^Wilson 
V.  Hastings,  66  CaL  243,  6  Pac.  217. 

[J]  Designation  of  city  lot  as  unimproved 
is  sufficient  description  of  its  condition  in 

Petition  for  sale. — Richardson  v.  Butter,  82 
aL  179,  10  Am.  St.  Bep.  101,  23  Pac.  9. 


[k]  Description  of  property  in  petition  for 
sale  by  reference  to  inventory  is  sufficient. — 
Bichardson  v.  Butler,  82  CaL  179,  16  Am.  Bt 
Bep.  101,  23  Pac.  9. 

[1]  Petition  for  probate  sale  sufficiently 
states  value  of  property  to  be  sold  if  it 
state  that  it  is  fully  described  in  schedule 
annexed  to  petition. — Silverman  v.  Gunde- 
leinger,  82  CaL  549,  23  Pac.  12. 

[m]  Under  section  1537  of  the  Code  of 
Civil  Procedure,  as  amended  in  1874,  no  sale 
of  real  estate  is  made  invalid  by  reason  of 
the  omission  to  give  in  the  petition  a  de- 
scription of  all  the  real  estate  of  which  the 
deceased  died  seised  or  the  value  or  condi- 
tion of  the  different  parcels,  and  the  petition 
is  sufficient  to -support  the  validity  of  a  de- 
cree for  the  sale  ot  the  property,  where  it 
states  general  facts  showing  that  the  sale 
was  necessary. — ^Bnrris  v.  Kennedy,  108  CaL 
331,  41  Pac.  458. 

[n]  A  petition  describing  land  of  a  decedent 
as  acquired  by  him  under  a  mineral  entry, 
designating  it  as  the  "Irish  and  Bjrme 
Mine,"  without  averring  that  Ae  land  is  or 
contains  a  mine,  and  which  avers  that  no 
work  has  been  performed  thereon  for  twenty 
years,  fails  to  show  that  the  property  is  a 
mine  or  an  interest  in  a  mine,  withiu  Code 
of  Civil  Procedure,  section  1529,  authorizing 
the  sale  under  order  of  court  of  "mines  or 
interests  in  mioes"  belonging  to  decedents' 
estates.— Byrne 's  Estate,  In  re,  112  Cal.  176, 
44  Pac.  467. 

[o]  Petition  for  sale  stating  condition  of 
property  as  "fair"  is  sufficient  in  absence 
of  direct  attack. — ^Devincenzi 's  Estate,  119 
Cal.  500,  SI  Pae.  845. 

[p]  Sufficiency  of  statement  of  condition 
of  property  in  petition  for  sale  depends  on 
circumstances  of  each  case. — Devincenzi 's  Es- 
tate, 119  Cal.  SOI,  SI  Pae.  845. 

[q]  Petition  for  sale  of  decedent's  land 
for  payment  of  debts,  stating  that  it  was 
one  hundred  and  sixty  acres  of  nnimproved 
desert  land,  chiefly  valuable  for  the  possibil- 
ity that  it  contained  petroleum,  and  that  an 
inventory  and  appraisement  was  made  and 
returned  to  the  court,  does  not  satisfy  Code 
of  Civil  Procedure,  section  1537,  providing  it 
shall  contain  a  general  description  of  the  real 
estate,  and  the  condition  and  "value  there- 
of. "—Cook's  Estate,  In  re,  137  Cal.  184,  69 
Pac.  968;  Cnoco  Drinkhouse,  137  CaL  184, 
69  Pac.  968. 

[r]  Description  of  condition  of  city  lot  as 
"improved"  is  not  sufficient,  but  point  must 
be  raised  by  special  objection. — Levy's  Es- 
tate, 141  Cal.  644,  75  Pac.  317. 

[s]  Where  petition  for  sale  refers  to  sched- 
ule attached  to  it  for  values  and  condition  of 
land,  it  is  sufficient  in  absence  of  special  ob- 
jection.—Levy 's  Estate,  141  CaL  643,  75  Pac. 
317. 

[t]  Where  a  petition  for  the  sale  of  tes- 
tator's real  estate  alleged  that  two  parcels 
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to  be  mM  wen  Improved,  that  one  had  been 
set  apart  to  the  widow  as  a  homestead,  and 
that  the  other  was  subject  to  mortgage,  it 
eul&eieutlj  stated  the  condition  of  such  real 
estate,  required  to  be  averred  in  the  peti- 
tion by  Code  of  Civil  Procedure,  section  1537, 
as  against  an  objection  on  such  ground  first 
nade  on  appeal. — Levy's  JEstate,  lii  re,  141 
Cal.  639,  75  Pae.  S17. 

{  309.  ,         Petition  by  Admliilitntor  de 

[a]  The  petition  for  sale  of  real  estate, 
Itled  by  a  second  administrator  on  an  estate, 
is  insofficient  unless  it  contains  an  account 
of  the  personal  property  which  came  to  the 
hands  of  the  first  administrator,  and  the  die* 
position  made  thereof,  and  the  description, 
condition,  and  value  of  the  real  estate  of 
which  the  intestate  died  seised,  as  nearly 
as  it  has  been  possible  for  him  to  learn 
these  mattera.— Haynes  t.  Meeks,  20  CaL  288. 

P>]  Though  the  second  administrator  of  a 
decedent's  estate  was  styled  "administrator 
de  bonis  non"  in  his  appointment,  he  was 
not  relieved  from  setting  forth  the  personal 
estate  in  his  petition  for  a  sale  of  realty, 
since  no  such  officer  as  an  "administrator  de 
bonis  non"  was  recognized  by  the  laws  of 
California,  a  second  administrator  having  the 
same  powers  and  liabilities  as  the  first. — 
Haynes     Meeka,  20  CaL  288. 

I  400.   Signature  and  VerlflcatloxL 

[a]  Pact  that  schedules  attached  to  petition 
for  sale  and  made  part  of  it  are  placed  after 
verification  does  not  vitiate  verification. — 
BicbardsoD  t.  Butler,  82  CaL  180,  16  Am.  St 
Bep.  101,  S3  Pac  9. 

I  401.   Amendment. 

[a]  Where  the  petition  for  the  sale  of  lands 
of  a  deceased  person  is  amended  at  the  hear- 
ing by  adding  another  parcel  to  the  lands 
described,  it  must  be  treated  as  a  new  peti- 
tion, and  proceedings  had  de  novo. — Oharky 
T.  Werner,  M  CaL  388,  6  Pae.  676. 

I  408.   Onrlng  Def  eeti  and  WalTsr. 

[a]  Where  a  sale,  by  the  probate  court,  of 
a  decedent '»  real  estate,  is  void  because  made 
on  a  petition  which  did  not  state  the  amount 
of  the  personal  property  which  had  come 
to  the  administrator's  hands,  as  required  by 
statute,  the  confirmation  of  the  sale  by  the 
probate  court,  and  the  ordering  of  a  deed  to 
be  executed  to  the  purchaser,  do  not  impart 
validity  to  the  sale,  since  the  court's  sole 
authority  and  jurisdiction  must  come  from 
the  petition. — Gregory  v.  Taber,  19  Cal.  397, 
79  Am.  Dec.  219. 

[b]  Defects  in  the  petition  arising  from  a 
failure  to  state  folly  the  facts  giving  the 
court  jurisdiction  and  showing  the  sale  to  be 
necessary  will  not  invalidate  the  Bubseqoent 


proceedings  if  sueh  defects  are  supplied  by 
the  proofs  at  the  hearing  and  the  genert^ 
facts  showing  the  necessity  for  the  sale  to 

be  stated  in  the  decree  directing  it  to  be 
made.— Dennis  v.  Winter,  63  Cal.  16. 

[c]  The  defect  in  a  petition  to  sell  land  to 
pay  debts,  in  not  showing  whether  it  was 
separate  or  community  property,  is  cared  by 
stating  the  fact  in  the  order  of  sale.-— Ar- 
guello^i  Estate,  In  re,  86  CaL  151,  24  Pae. 
641. 

[d]  On  a  direct  attack  of  sufficiency  of  peti- 
tion for  sate  of  decedent's  real  estate  for 
payment  of  debts  by  appeal  from  the  order 
of  Bale,  the  order  will  not  supply  deficiencies 
of  the  petition,  nnder  Code  of  Civil  Procedure, 
section  1537,  providing  that  failure  to  set 
forth  facts  in  the  petition  will  not  invali- 
date the  subsequent  proceedings  if  the  defect 
be  supplied  by  proofs,  and  the  facts  be  stated 
in  the  petition,  this  availing  only  on  col- 
lateral attack.— Cook's  Estate,  In  re,  137  Cal. 
184,  69  Pac.  968;  Cnoco  v.  Drinkhousa,  137 
Cal.  184,  69  Pae.  968. 

§  403.   Citation  or  Notlc*— In  Oeneral. 

[a]  It  seems  that  executor's  sale  is  not 
void  for  want  of  notice,  but  merely  voidable 
in  a  direct  proceeding. — ^Haynes  t.  Meeks, 
10  Cal.  120. 

[b]  Where  an  agreement  provided  that  a 
sale,  which  must  be  made  ui  the  eOurse  of 
administration,  should  be  made  upon  reason- 
able notice,  it  was  held  that  no  legal  requi- 
sites were  dispensed  with,  and  that  whatever 
was  essential  to  such  a  sale  ordinarily  con- 
tinued to  be  so  in  tliia  case. — Halleck  v  Moss, 
17  0^  .t30. 

[c]  If  the  interval  between  the  date  of  an 
order  of  the  probate  court  to  show  cause  why 
land  left  by  the  intestate  should  not  be  sold 
to  pay  debts,  and  the  day  fixed  for  the  hear- 
ing of  the  petition  is  less  than  the  time  re- 
quired for  the  pubHeation  of  the  notice,  or  is 
less  than  the  time  allowed  by  law  from  the 
date  of  the  order  for  parties  interested  to  ap- 
pear and  show  cause,  the  order  is  void,  and  a 
sale  made  nnder  proceedings  based  on  the 
order  is  also  void.— Townsend  t.  Tallant,  33 
Cal.  45. 

[d]  iTTobate  Act,  section  156,  does  not  re- 
quire a  description  of  real  estate  to  be  given 
in  an  order  to  show  cause  in  proceedings  for 
the  sale  of  a  decedent's  real  estate,  nor  ^oes 
Code  of  Civil  Procedure,  section  1538,  make 
any  such  requirement;  and  section  1712  re- 
quires that,  when  a  description  has  been 
published  in  a  newspaper  as  required  in  the 
order  to  show  cause,  such  description  need 
not  be  published  in  any  subsequent  notice 
of  sale.  Held,  that  an  order  to  show  cause 
need  not  contain  a  description  of  the  real 
estate.— Roach 's  Estate,  In  re,  139  Cal.  17,  72 
Pac.  393;  Copsey  v.  Brown,  139  Cal.  17,  72 
Pac.  393. 

[e]  Probate  act,  section  157  (Code  Civ. 
Proc,  sec  1538),  provides  that  a  copy  of 
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tbe  order  to  sbow  eanse  on  proceedings  for 
Bale  of  a  decedent's  real  estate  shall  be  per- 
sonally served  or  published  at  least  four  sne- 
Cesaive  weeks,  aa  the  court  shall  order.  Held, 
that  it  is  not  necessary  that  thirty  days 
should  elapse  after  a  publication  is  com- 
pleted, before  the  court  has  jurisdiction  of 
the  persons  interested  in  the  estate,  though 
some  of  them  reside  in  Ireland,  but  the  court 
has  jurisdiction  to  proceed  at  once. — Roach's 
Estate,  In  re,  139  Cal.  17,  72  Pae.  393;  Cop- 
aey  t.  Brown,  139  Gal.  17,  72  Pac.  303. 

Foa  AuTHOKiTiEs  TBox  Othbb  Statbs: 

See  18  Cyc.  724-733;  22  Gent.  Big.,  cols. 
1879-1892,  SS  1397-1409. 

§  404.   Persons  Entltlsd  to. 

[a]  Under  our  system  the  petition  to  sell 
real  estate  is  the  substitute  for  the  action 
against  the  heir.    The  latter  must  be  cited, 
and  has  a  right  to  be  heard. — ^Beckett 
Selover,  7  Cal.  215,  68  Am.  Dec.  237. 

[b]  After  guardian  ad  litem  appeared  and 
consented  to  an  order  of  sale  the  court  had 
jurisdiction  over  the  subject  and  the  parties 
although  mino^  heirs  were  not  served  with 
order  to  show  cause. — Stuart  t.  Allen,  16  Gal. 
473,  76  Am.  Dec.  551. 

[c]  Gode  of  Civil  Procedure,  section  1578, 
subdivision  3,  provides  that  the  order  to  show 
cause  required  to  be  issued  before  an  ad- 
ministrator can  mortgage  his  decedent's  real 
estate  must  be  served  on  all  parties  inter- 
ested either  in  person  or  by  publication. 
Held,  where  the  order  was  properly  served 
by  publication,  that  ■  it  was  sufficient,  even 
thongh  it  appeared  from  the  order  that  there 
were  certain  infant  defendants  under  the  age 
of  fourteen  years.— Thomas  v.  Parker,  97  Cal. 
456,  32  Pae.  S62. 

§  405.  — Publication  and  Postlus. 

[a]  Where  notice  of  an  administrator's  pe- 
tition to  sell  land  has  been  ordered  to  be 
published  "four  successive  weeks"  in  a  cer- 
tain paper,  the  discontinuance  of  the  paper 
at  the  end  of  three  weeks  does  not  dispense 
with  the  necessity  of  further  publication,  ex- 
cept in  the  event  of  personal  service  or  writ- 
ten assent  of  the  sale  by  all  persona  inter- 
ested in  the  estate. — Townsend  v.  Tallant,  33 
Gal.  45,  91  Am.  Dec.  617. 

[b]  Section  1537,  Code  of  Civil  Procedure, 
requiring  a  notice  of  the  sale  of  real  estate 
of  a  decedent  to  be  published  for  "three 
weeks  successively,"  simply  indicates  the 
time  during  which  the  sale  must  be  adver- 
tised, and  not  the  manner  of  the  publication. 
Under  section  1705  of  the  code  the  court  may 
order  the  publication  to  be  made  for  a  less 
number  of  times  than  each  issue  of  the  paper 
in  which  the  notice  is  to  be  published.---Oun- 
ningham.  Estate  of,  73  Cal.  658,  15  Pae.  136. 

§  406.  ObJeetlonB  and  Excepttons. 

[a]  The  provisions  of  the  statnio  allowing 
objections  to  be  made  to  the  sale  and  requir- 


ing for  its  efficacy  a  confirmation  by  the 
court,  are  only  intended  to  secure  such  an 
execution  of  the  order  of  sale  that  a  just  and 
fair  price  may  be  obtained  for  the  property 
for  the  benefit  of  the  estate.  The  authority 
of  the  court  is  limited  to  snch  a  supervision 
and  control  that  this  end  may  be  effected. — 
Spriggs,  Estate  of,  20  CaL  121. 

[b]  One  who  does  not  elaim  any  interest  in 
real  estate  cannot  contest  order  of  the  pro- 
bate court  directing  it  to  be  sold  to  pay  the 
debts  of  the  estate. — Sehroeder,  Estate  of,  46 

Cal.  304. 

[c]  An  administrator  cannot  object  to  the 
petition  of  a  creditor  that  the  property  of 
a  deceased  person  be  sold  at  public  auction 
to  pay  the  debts,  because  it  could  be  more 
advantageously  sold  at  private  sale. — ^Dor- 
sey 's  Estate,  In  re,  75  Cal  258,  17  Pac.  209. 

[d]  Where  a  petition  for  the  sale  of  testa- 
tor's real  estate  stated  that  the  value  thereof, 
required  to  be  averred  by  Code  of  Civil  Pro- 
cedure, section  1'537,  was  set  forth  in  a  sched- 
ule attached  to  the  petition,  an  objection  that 
the  values  so  set  forth  were  the  appraised 
values,  and  not  the  present  values,  was  not 
available  on  general  demurrer. — Levy's  Es- 
tate, In  re,  141  Cal.  639,  75  Pa€.  317. 

[e]  TTnder  Code  of  Civil  Proeednre,  sections 
1678, 1540,  the  grantee  of  an  heir  held  entitled 
to  oppose  an  application  for  an  order  of  sale 
of  real  estate  or  a  decedent. — Stewai'd'a  Es- 
tate, In  re,  1  Cal.  App.  57,  81  Pac  728;  ¥iie  v. 
aeveland,  1  Cal.  App.  57,  81  Pac  728. 

[f]  That  a  sale  of  real  estate  under  order 
of  the  probate  court  was  disproportionate  to 
the  value  was  no  ground  for  setting  aside 
the  order  of  sale,  as  the  same  could  have  been 
fully  considered  on  objections  to  a  confirma- 
tion of  sale. — Leonis'  Estate,  In  re,  138  Cal 
194,  71  Pac.  171. 

[g]  An  objection  that,  on  account  of  the 
depreciated  value  of  testator's  .property,  a 
sale  thereof  would  be  to  the  damage  of  the 
residuaiy  legatees,  cannot  be  interposed 
against  a  petition  for  an  order  directing  the 
executrix  to  sell,  as  the  objection  can  be  con- 
sidered, under  Code  of  Civil  Procedure,  sec- 
tion 1552  et  seq.,  only  when  the  sale  comes 
up  for  confirmation. — ^Brannan's  Estate,  In 
re,  51  Pac.  320. 

Fob  Authobitibs  fbom  Other  Stacts: 

See  18  Cyc  735;  22  Cent.  Dig.,  cols.  1892- 
1897,  SS  1410-1416. 

S  407.   Hearing  of  Application  In  General. 

[a]  The  code,  conferring  jurisdiction  ion 
probate  courts  to  sell  the  estates  of  decedents, 
does  not  give  them  jurisdiction  to  determine 
disputes  between  the  heirs  or  representatives 
of  a  deceased  and  third  persons. — Theller  v. 
Such,  57  Cal.  447. 

[b]  Under  Code  of  Civil  Proeednre,  section 
1718,  providing  that,  "at  or  before  the  heai- 
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ing  of  petitioiu....for  mleiof  real  estate" 
^  .P*7  aebti  of  deeedentfl,  the  court  may  ap- 
point some  attorney  to  r^resent  minora,  the 
attorney  for  minors  eannot  be  appointed  till 
the  eonrt  has  obtained  jurisdiction  of  the 
minora  by  aerviee  on  them,  as  provided  by  sec- 
tion 1539,  of  the  order  to  show  cause;  and 
vairer  of  the  order  to  show  cause  by  an 
attorney  appointed  for  minors,  without  it, 
is  ineffeetual. — Campbell  Draia,  120  CaL 
263,  57  Pae.  M4. 

[e]  Legatees  presenting  a  Terilled  petition 
for  the  sale  of  testator 's  land  need  not  prove 
the  allegations  of  the  same,  where  -they  are 
not  denied  by  an8wer.-~Bruinan's  Eatate,  In 
re,  51  Pae.  320. 

Toft  AiTTHtnims  Roic  Othb  Statu: 

See  18  Cyc.  737;  22  Cent  Dig-  eoll.  1897- 
1902,  SS  1417-1424. 

I  408.   Dotennmattoa  of  NecwsitT  for 

Salo. 

[a^  The  fact  that  the  money  needed  for  ad- 
■dnistration  might  be  raised  by  mortgage  on 
the  land  is  not  conclosiTe;  and  where  it  does 
not  appear  that  the  heirs  have  any  other 
property  or  interests,  and  that  the  present 
income  of  the  land  is  not  sufSeient  to  pay  the 
mortgage  without  a  sale  of  the  property,  the 
eonrt  did  not  err  in  finding  that  a  sale  of  the 
entire  tract  was  necessary  and  in  ordering 
the  sale  thereof. — ^Newlove,  Estate  142  Gal. 
377,  75  Pac.  1083. 

[h]  The  determination  aa  to  whether  a  sale 
of  a  decedent 's  real  estate  is  inadvisable,  ow- 
ing to  the  pendency  of  a  snit  involving  a  small 
part  of  the  tract  in  question,  is  a  matter 
largely  within  the  discretion  of  the  court  to 
which  application  is  made. — ^Newlove  'a  Es- 
tatSi  In  re,  148  CaL  877,  75  Pac.  1088. 

{  409.   Proof  and  Oontost  of  Olalnu. 

[a]  Upon  an  application  to  s^  the  real  ea* 
tate  of  a  deceased  person  to  pay  debts  the 
heir  may  dispute  the  validity  of  the  claims 
on  which  the  petition  is  based,  although  they 
have  been  allowed  by  the  public  administra- 
tor and  probate  judge. — Beckett  T.  Selover, 
7  Cal.  215,  68  Am.  Dec.  237. 

[b]  On  the  hearing  of  petition  for  sale  of 
realty  to  pay  debta  it  is  error  in  the  probate 
judge  to  refoae  to  hear  testimony  that  the 
deceased  did  not  die  in  the  county  in  which 
the  estate  is  being  administered,  and  also  to 
refuse  the  heirs  to  question  the  justice  of  the 
claims  allowed. — Beckett  t.  Selover,  7  Cal. 
215,  68  Am.  Dee.  237. 

[e]  The  judgment  against  an  administrator 

is  only  prima  facie  evidence,  as  against  the 
heir,  of  the  existence  of  a  debt  of  the  estate; 
but,  when  the  administrator  applies  for  leave 
to  sell  real  estate  to  pay  such  judgmeot,  the 
heir,  being  neither  a  party  nor  a  privy  to  it, 
is  not  concluded  from  conteating  6uch  apnli- 
eation.— Schroeder 's  Estate,  In  re,  46  Cal.  304. 
Oal.  Digest,  Vol.  8—145 


[d]  On  application  to  sell  land,  heir  may  dis- 
pute validi^  of  elaims  on  which  petition  is 
based,  though  they  have  been  allowed  by  ex- 
ecutor and  judge. — ^Wingartor  t.  Winsertor, 
71  OnL  111,  UPae.  858. 

I  410.   Bridonee. 

[a]  Where  application  by  an  administrator 
for  a  sale  of  lands  was  opposed  by  one  claim- 
ing as  grantee  of  an  heir,  the  admission  of 
her  deed  in  evidence  did  not  involve  the  de- 
termination of  any  adverse  claim  to  the 
property. — Steward's  Estate,  In  re,  1  Cal. 
App.  57,  81  Pac.  728;  Fife  t.  CloTeland,  1  CaL 
App.  57,  81  Pae.  728. 

[b]  On  application  by  an  administrator  for 
sale  of  lands  of  the  estate,  an  objection  to 
the  introduction  in  evidence  of  the  deed  under 
which  one  opposing  the  application  claimed  as 
a  party  in  interest  is  of  no  merit. — Steward  'a 
Estate,  In  re,  1  Cal.  App.  57,  SI  Pae.  728;  Fife 

Cleveland,  1  CaL  App.  57,  81  Pac.  728.  ■ 

[c]  In.an  application  to  the  probate  court  to 
sell  real  eetate  to  pay  the  debts  of  the  estate, 
a  judgment  recovered  against  the  administra- 
tor  is  prima  facie  evidence  of  the  indebted- 
ness of  the  estate,  as  against  the  devisee  of 
the  real  estate,  or  his  grantee. — Sehroeder,  Es* 
tate  of,  46  Cal.  804. 

[d]  On  an  application  for  the  sale  of  dece- 
dent 'b  land  to  pay  a  claim  for  services  to  the 
estate,  an  agreement  between  the  devisees 
made  prior  to  the  performance  of  such  ser- 
vices, and  4xing  a  certain  sum  as  then  due 
the  administratrix  on  the  settlement  of  ac- 
count, is  inadmissible. — Conts'  Estate,  In  re, 
100  CaL  400,  84  Pae.  865. 

§  411.   New  TrlaL 

[a]  Issues  of  fact  are  expressly  authorized 
by  the  provisions  of  the  code  requiring  peti- 
tions for  the  sale  and  eonreyance  of  real 
estate  of  decedents  to  be  in  writing,  setting 
forth  the  facts  showing  the  sale  to  be  neces- 
sary, and  providing  for  the  hearing  and  deter- 
mination of  written  objections  by  persons 
interested  in  the  estate;  and  a  motion  for  a 
new  trial  is  proper  to  review  the  decision  of 
the  court  upon  such  issues.— Leaeh  t.  Fierce, 
93  Cal.  624,  29  Pac.  238. 

§  412.  Account  of  Administratis. 

[a]  The  necessity  of  the  sale  of  real  prop- 
erty is  a  conclusion  which  the  court  must 
draw  for  itself;  and,  to  this  end,  it  is  abso- 
lutely essential  that  the  account  of  the  per- 
sonal estate,  of  the  outstauding  debts  and 
charges,  and  a  description  of  the  real  estate, 
and  its  condition  and  value,  should  all  be  pre- 
sented to  the  court,  aa  required  by  statute. 
The  administrator's  or  executor's  averment  is 
not  alone  sufficient. — Haynes  v.  Meeks,  20  CaL 
288. 

[b]  An  order  for  the  sale  of  real  property, 
upon  the  petition  of  an  fxecutor,  to  meet  the 
expenaes  of  administration,  be  made 
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without  a  final  adjudication  of  his  account 
for  auch  ezpensei.  It  ia  only  necesaary  that 
the  executor's  petition  for  such  order  shonid 
show  a  legal  necessity  for  a  sale  in  the  mode 
prescribed  by  the  one-hundred  and  fifty-fifth 
section  of  the  Probate  Act;  and  the  only  legal 
effect  of  an  order  of  the  probate  court  allow- 
ing such  account  upon  such  hearing,  where  no 
notice  was  given  to  all  the  parties  in  interest 
that  such  account  would  then  be  presented 
for  allowance,  is  that  the  court  thereby  ss- 
certaiuB  that  the  legal  necessity  for  a  sale 
exists. — Abila  v.  Bamett,  33  Cal.  658. 

For  Authosities  fbou  Othke  Statu: 

See  18  Cyc.  744;  28  Cent  Dig.,  cola  1916, 

1917,  S  1438. 

{  413.  Order  «r  Decree. 

[a]  It  is  the  better  practice  for  the  court, 
in  all  cases  where  there  are  several  distinct 
parcels  of  property,  to  insert  in  its  order  a 
direction  that  the  sale  cease  when  the  amount 
required  has  been  obtained;  but  the  omission 
of  such  a  direction  does  not  invalidate  the 
order  of  the  sales  made  in  pursuance  of  it. 
Spriggs^  Estate  of,  20  CaL  121. 

[bl  Where  it  has  been  shown  in  proper  form 
to  the  probate  court  that  a  sale  of  personal 
property  of  an  estate  is  necessary  to  pay 
the  debts,  a  statement  in  the  order  of  sale 
that  it  is  "perishable  property  and  liable  to 
assessment  and  taxation,"  may  be  treated 
as  sui^lusage,  and  does  not  vitiate  or 
affect  the  character  of  the  order. — Halleck  v. 
Moss,  22  CaL  266.  ' 

[c]  A  petition  for  an  administrator's  s&le  of 
land  described  the  land  as  an  unperfected 
claim  under  the  homestead  laws,  and  did  not 
state  its  value,  nor  whether  improved,  produc- 
tive, occupied,  and  the  like.  The  order  of  sale 
contained  no  recital  that  proofs  of  the  neces- 
sity for  the  sale  for  any  of  the  statutory 
purposes  were  made  at  the  hearing,  nor  any 
recital  of  any  general  facts  creating  such 
necessity.  Held  void  under  Code  of  Civil 
Procedure,  section  1537,  requiring  the  peti- 
tion to  give  a  general  description  of  all 
decedent's  realty,  and  the  condition  and 
value  thereof,  but  declaring  that  a  failure 
to  set  forth  the  facts  showing  the  sale  to  be 
necessary  will  not  invalidate  subsequent  pro- 
ceedings if  the  defect  be  supplied  by  proofb 
at  the  hearing,  and  the  general  facts  showing 
sneh  necessity  be  stated  ia  the  decree. 
Eertchem     George,  78  CaL  597,  21  Pac.  372. 

[d]  Where  it  appears  from  the  petition  of 
an  administrator  to  sell  land  that  the  amount 
necessary  to  be  raised  is  between  ten  thou- 
sand dollars  and  eleven  thousand  dollars,  and 
the  property  consists  of  several  lots  and  par- 
cels, a  provision  that  the  sale  shall  cease 
when  an  amount  not  less  than  ten  thousand 
dollars  and  not  more  than  eleven  thousand 
dollars  shall  be  obtained,  does  not  invalidate 
the  order  of  sale. — Richardson  v.  Butler,  82 
Cal.  174,  16  Am.  St.  Bep.  101,  23  Pac.  9. 

[e]  In  a  proceeding  for  the  sale  of  a  dece- 
dent's land,  the  order  to  show  cause  was  re- 


turnable on  April  4th,  and  the  proofs  were 
made  and  a  decree  for  a  sale  entered  on  that 
day.  On  April  11th  another  decree  for  a  sale 
was  made,  reciting  that  the  decree  theretofore 
made  had  been  vacated  for  error.  Held,  that 
a  sale  under  the  second  decree  was  valid. 
Bnrris  v.  Kennedy,  108  CaL  331,  41  Pac.  458. 

[f]  Under  Code  of  Civil  Procedure,  section 
1537,  providing  that,  to  obtain  an  order  for 
sale  of  real  estate  to  pay  decedent's  debts, 
petition  must  be  made,  and  section  1538,  pro- 
viding that,  if  it  appear  to  the  court  neces- 
sary to  sell  the  real  estate,  an  order  must  be 
made  dirdfcted  to  persons  interested  to  show 
cause  why  an  order  to  sell  should  not  be 
granted,  and  section  1539,  providing  that  a 
copy  of  the  order  to  show  cause  shall  be 
served  on  persons  interested,  an  order  of  sale 
is  void,  the  court  having  obtained  no  jurisdic- 
tion of  infants  interested,  in  the  absence  of 
an  order  to  show  cause  and  service  thereof 
on  them. — Campbell  v.  Drais,  126  CaL  253, 
57  Pac.  994. 

[g]  Act  of  March  23,  1893  (Stats.  1893,  p. 
212),  amending  Code  of  Civil  Procedure,  sec- 
tions 1537,  1538,  provides  that  an  order  to 
sell  realty  may  be  granted  to  an  administra- 
tor when  it  appears  to  be  for  the  best  inter- 
ests of  the  estate,  although  there  are  no  debts 
or  liens.  Decedent  died  in  1S91,  leaving  no 
debts  or  liens,  and  after  the  passage  of  this 
statute  an  order  of  sale  was  granted  to  bis 
administrator  under  its  authority.  Held,  that 
the  title  to  the  lands  vested  in  the  heirs  at 
the  testator's  death,  subject  to  the  debts 
and  liens,  if  any,  and  consequently  the  statute 
conferred  no  authority  for  this  order. — Pack- 
er 's  Estate,  In  re,  125  Cal.  396,  58  Pac.  59. 

[h]  Where  an  order  of  the  court  directs  an 
executor  to  make  a  certain  mortgage,  the 
mortgagee  is  not  bound  by  subsequent  oral 
directions  of  the  judge  to  the  executor,  of 
which  he  had  no  notice. — ^Fast  t.  Steele,  127 
CaL  202,  69  Pac.  585. 

[i]  In  view  of  the  provision  of  Code  of 
Civil  Procedure,  section  1578,  that  the  court 
may  prescribe  the  maximum  period  of  a  loan 
ordered  to  be  negotiated  by  an  administrator, 
an  order  to  execute  a  mortgage  therefor  pay- 
able on  or  before  two  years  from  date  must 
be  regarded  as  fixing  the  maximum  period 
only.— Fast  t.  Steele,  127  Cal.  £02,  69  Pae. 
;685. 

[j]  It  is  not  necessary  that  the  debts  or  ex- 
penses of  administration  should  be  particu- 
larized in  the  order  for  sale. — Roach's  Es- 
tate, In  re,  139  Cal.  17,  72  Pac.  393;  Copsey  v. 
Brown,  139  Cal.  17,  72  Pac.  393. 

[k]  An  executrix  may  be  directed  to  sell  tes- 
tator's property,  subject  to  an  existing  lease 
for  a  term  of  years,  giving  the  lessee  an  op- 
tion to  purchase  at  the  end  of  the  term,  where 
the  lease  does  not  prohibit  a  sale  during  the 
term. — ^Brannan's  Estate,  In  re,  51  Pac.  320. 

FCA  AUTBOEITIBS  nOH  OTHKB  StATSS: 

When  sales  of  executors  and  adminiatra- 
tors  are  void  because  in  excess  of  order 
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of  sale:  37  Am.  Dee.  65,  note.  See, 
alao,  18  Cyc.  746-752;  22  Cent.  Dig., 
cola.  1921-1956,  S$  1444-1455. 

I  414.  —  Operatioa  and  Effect. 

J a]  An  OTd«r  for  the  aale  of  real  property 
an  intestate,  made  hj  the  probate  court 
after  notice  to  all  the  parties  interested,  in 
the  manner  required  by  the  statute,  and  after 
examination  of  the  proofs  presented,  is  an 
adjudication  that  the  sale  of  the  property 
described  is  necessary,  and,  nnless  appealed 
from,  is  conclusive  and  binding  npon  the 
adminiatrator,  and  npon  all  parties  interested 
in  the  estate.— Spriggs,  Estate  of,  20  Cal.  121, 

[b]  If  an  order  of  aale  is  granted  to  an 
admlDistrator  by  the  probate  court,  without 
hariDg  acquired  jurisdiction  of  the  parties  tn- 
terested,  a  confirmation  of  the  sale  by  the 
lame  court  will  not  prevent  its  being  attacked 
eollaterally. — Townsend  T.  Tallant,  33  Cal. 
45,  91  Am.  Dec.  617. 

(e]  The  mere  fact  that  an  order  haa  been 
udfl  hy  the  probate  court  for  the  sale  of 
the  real  estate  of  the  intestate  does  not  pre- 
Tent  the  court  from  setting  the  same  aside  as 
a  homestead  for  the  widow. — Smith 's  Estate, 
In  re,  51  Cal.  563. 

[d]  An  order  of  sale  in  administration  pro- 
ceedings, reciting  the  due  publication  of  an 
order  to  show  cause  why  the  sale  should  not 
be  made,  ia  snlBcient  proof  of  such  publica- 
tion to  admit  the  administrator's  deed  as 
(Tidenee  of  plaintiff's  title,  in  ejectment, 
nothing  appearing  in  the  transcript  to  show 
that  said  order  was  not  published. — Zillmer 
T.  Oeriehten,  111  CaL  73,  48  Pae.  408. 

[t]  In  an  action  to  foreclose  a  "probate 
■ooTtgage, "  the  order  of  the  probate  court 
anthorizing  the  mortgage  cannot  be  qnes- 
tioned,  where  tbe  court  had  jurisdiction  to 
make  such  order. — Stambach  t.  Emerson,  69 
Fm.  856. 

{  416.   OOOatenl  Attack. 

[a]  Tmth  of  the  averments — thetr  suffi- 
ciency appearing — ia  a  matter  which  must  be 
determined  at  the  hearing  of  the  petition,  and 
the  jndgment  of  the  court  thereon,  if  ren- 
dered upon  legal  notice,  cannot  be  questioned 
coUateraUy.— Haynes  v.  Meeks,  20  Cal.  288. 

[b]  The  proceedings,  under  the  statute,  for 
the  sale  of  the  real  estate  of  an  intestate,  are 
in  the  nature  of  an  action,  and  the  order  is 
a  judgment,  conclusive,  except  in  case  of  ap- 
pnl  therefrom  by  the  administrator  or  an 
interested  party;  nor  can  it  be  impaired  by 
nbeequent  proof  that  the  court  Maced  too 
low  the  value  of  the  property  or  the  price  it 
wonid  bring.— Spriggs '  Estate,  In  re,  20  Cal. 
121;  Haynes  v.  Meeks,  20  Cal.  288. 

[e]  An  order  of  court  for  the  sale  of  real 
estate  is  not  open  to  collateral  attack,  where 
the  court  has  jurisdiction. — Haynes  Meeks, 
SO  Cal.  288. 

[d]  Proceedings  for  tbe  sale  of  realty  of  a 
deceased  person  to  pay  debts  cannot  be  col- 


laterally attacked  by  a  stranger  to  the  title, 
where  the  jurisdiction  of  the  court  Is  unques- 
tionable.—Halleck  V.  Moss,  22  CaL  266;  Den- 
nis T.  Winter,  63  Cal.  16;  Zilmer  v.  Gerichten, 
111  Cal.  73,  43  Pac.  408. 

[e]  The  superior  court  has  Jurisdiction  over 
the  homestead  for  the  purposes  specified  in 
section  1475  of  the  Code  of  Civil  Procedure, 
and.  where  the  court,  from  ignorance  of  fact, 
inadvertence,  or  mistake  of  law,  makes  an 
order  not  authorized  by  the  statute,  its  pro- 
ceedings, however  erroneous,  are  not  without 
jurisdiction,  and  cannot  be  collaterally  at- 
tacked.—Ions  V.  Harbison,  112  Cat  260,  44 
Pac  572. 

[f]  Where  the  court  has  once  acquired  jur- 
isdiction to  order  a  sale  of  real  estate,  any 
defects,  errors,  or  irregularities  in  the  pro- 
ceedings, in  the  exercise  of  its  jurisdiction, 
however  gross,  cannot  render  the  order  of 
sale  invalid;  and  tbe  fact  that  the  order  first 
made  was  vacated,  and  that  the  luid  was  sold 
under  a  subsequent  order  entered  without 
any  new  order  to  show  cause,  or  any  contin- 
uance, and  that  the  bond  was  given  under 
the  first  order,  and  none  was  given  under  the 
second  order,  will  not  vitiate  the  sale  as 
against  a  collateral  attack. — ^lons  v.  Harbi- 
son, 112  Cal.  860,  44  Pae.  573. 

§  416.   Absence  of  Necessity  for  Sale. 

[a]  A  sale  of  land,  made  by  an  administra- 
tor under  an  order  of  the  probate  court,  to 
pay  debts,  cannot  be  attacked  collaterally  on 
the  ground  that  more  land  than  was  necessary 
was  sold,  or  that  the  order  of  sale  was  fraud- 
ulently procured  by  the  administrator  to  raise 
money  to  pay  a  debt  which  had  already  been 
satisfied.— Boyd  t.  Blankman,  29  CaL  19,  87 
Am.  Dec  146. 

[b]  A  sale  of  the  real  estate  of  an  intestate 
by  an  administrator  to  a  bom  fidi*  purchaser 
under  the  license  of  a  probata  court  having 
jurisdiction  of  the  administration  rf  su'-b  es- 
tate, the  record  being  regular  on  its  face,  can- 
not be  impeached  collaterally,  or  set  aside 
by  showing,  contrary  to  the  petition  for  a  li- 
cense, that  there  were  in  fact  no  debts  against 
the  estate.— McCauIey  t.  Harvey,  49  CaL  497. 

§  417.   Presumptions. 

[a]  Where  a  petition  in  the  probate  court 
for  the  sale  of  realty  recited  that  the  peti- 
tioner "duly  made  and  returned  to  said  court 
.  .  .  .  a  true  inventory  and  appraisement  of 
all  the  estate"  of  deceased,  as  -"will  more 
fully  appear  by  reference  to  the  papers  on  file 
in  the  clerk 's  ofilce, ' '  it  will  be  assumed,  on 
a  collateral  attack  on  the  sale,  that  the  realty 
was  inventoried  and  appraised  as  required  by 
statute,  and  its  actual  cash  value  there  stated, 
so  as  to  supply  an  omission  in  the  petition  to 
state  the  value  of  the  property. — Burris  v. 
Kennedy,  38  Pae.  971. 

[b]  Where  an  order  of  probate  sale  of  realty 
recites  that  at  tbe  hearing  thereon  the  court 
"heard,  understood,  and  fully  considered  the 
law  and  the  premises,"  it  will  be  assumed 
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that  it  beard  evidence  as  to  the  value  of  the 
property  sold,  and  the  sale  will  not,  on  col- 
lateral attaek,  be  set  aside  because  of  the  ab- 
ienee  in  the  petiUon  for  sale  of  an  allega- 
tion of  the  vuae  of  said  property. — Burris  T. 
Kennedy,  88  Pac.  971. 

§  418.  Bond. 

[a]  The  sale  of  a  decedent 'i  land  is  not 
invalid  because  the  adtninistrator 's  bond, 
which  wae  approved  after  a  second  decree 
was  made,  referred  to  a  former  decree  of  sale, 
which  had  been  set  aside  as  errooeoas. — Bur- 
ria      Kennedy,  108  Cal.  381,  41  Pae.  458. 

Foft  AvTHOBirnEs  tbou  Other  Statks: 

See  18  Cyc  759;  22  Cent.  Dig.,  cols.  1958- 
1960,  S  1457. 

$  419.  Appeal. 

[a]  Decision  of  eonrt  as  to  whether  two 
parcels  of  real  estate  belonging  to  the  estate 
of  a  decedent,  or  only  one  of  them,  should  be 
sold,  is  not  open  to  review. — Steward 's  Es- 
tate, 1  Cal.  App.  57,  81  Pae.  728;  Fife  T. 
aeveland,  1  Cal.  App.  57,  81  Pac.  728. 

[b]  The  supreme  court  will  not  give  an  ap* 
pellant  the  beneficial  operation  of  the  act  of 
1866,  ratifying  and  couflrming  certain  pro- 
bate sales  of  real  estate,  ^n  cases  where  the 
judgment  in  the  court  below  was  rendered  be- 
fore the  passage  of  the  act.  In  such  casett 
said  act  must  be  made  the  basis  of  an  original 
proceeding  in  equity  if  the  party  would  claim 
the  benefit  of  its  provisions. — ^Townsend  v. 
Tallant.  33  Cal.  4S,  91  Am.  Dee.  617. 

[e]  An  appeal  does  not  lie  from  an  order  o^ 
the  probate  court  directing  an  executor  to 
proceed  with  a  sale  of  real  estate  under  e 
previous  order  directing  such  sale.— -Martin 
Estate,  In  re,  56  CaL  208. 

[d]  An  order  of  the  probate  court  directing 
or  refusing  to  direct  a  sale  of  real  estate  by 
an  executor  or  administrator  is  appealable. 
Corwin's  Estate,  In  re,  61  Cal.  100. 

[e]  Where,  after  a  sale  of  realty  of  a  dece- 
dent under  order  of  the  court,  and  after  the 
expiration  of  the  time  for  an  appeal  from 
■nch  order,  orders  were  made  setting  aside 
the  order  for  sale  and  refusing  to  confirm  the 
same,  the  purchaser  at  the  sale  might  appeal. 
Leonis'  Estate,  In  re,  138  CaL  194,  71  Pae. 
171. 

[f  ]  One  appealing  from  an  order  for  sale  of 
a  decedent's  real  estate  may  not  challenge 
the  findings  of  fact  where  the  evidence  is  not 
brought  up. — Ttoach's  Estate,  In  re,  139  CaL 
17,  72  Pac.  393;  Copsey  v.  Brown,  139  CaL  17, 
72  Pac.  393. 

[g]  On  appeal  from  an  order  for  tale  of  a 
decedent's  real  estate  to  pay  charges  of  ad- 
ministration, a  determination  of  the  court  be- 
low that  a  certain  piece  of  land  could  be  sold 
with  more  advantage  to  the  estate  than  an- 
other will  be  presumed  to  have  been  ^tifled. 


Boaeh's  Estate,  In  re,  139  Cal.  17,  72  Pac.  393; 
Copsey  V.  urown,  189  CaL  17,  78  Pac.  398. 

[h]  Where,  in  a  proceeding  for  the  sale  of 
testator's  real  estate,  the  widow  filed  only  a 
general  demurrer  to  the  petition,  an  appeal 
from  an  order  overruling  the  same  and  au- 
thorizing the  sale  should  be  treated  as  though 
no  demurrer  had  been  filed. — Levy's  Estate, 
In  re,  141  Cal.  639,  76  Pae.  317. 

[i]  Where  a  sale  of  testator's  real  estate 
was  not  ordered  to  pay  a  family  allowance, 
the  failure  of  the  petition  for  such  sale  to  state 
the  amount  due  or  to  become  due,  for  snch  al- 
lowance, as  required  by  Code  of  Civil  Pro- 
cedure, section  1537,  did  not  render  the  peti- 
tion objectionable  on  appeal,  since  in  such 
case  it  would  be  presumed  that  there  was 
nothing  due  on  such  allowance. — Levy's  Es- 
tate, In  re,  141  Cal.  639,  75  Pac.  317. 

[j]  Though  debts  and  expenses  of  admin- 
istration are  small  in  proportion  to  value  of 
city  lot  sold  therefor,  this  court  will  not 
inquire  into  action  in  ordering  sale  of  whole 
lot  instead  of  a  part  only  thereof. — Gutter  t. 
Dallamore,  144  Cal.  665,  79  Pac.  383. 

Foi  AuTBoanus  fboh  Othxb  States: 

See  18  Cyc  754-756;  22  Cent.  Dig.,  eols. 
1973-1980,  SS  1469-1479. 


C.  SALE. 

AUTHORITT  AND  POWERS  IN  HAKXNG  BALE- 
IN  QENERAL,  |  420. 
WHAT  LAW  GOVERNS,  f  421. 
NOTICE,  t  *22. 

  PERIOD  OP  NOTICE  AND  PUBLIOATIOH, 

POSTING  AND  PROOF,  1  428. 
HANSEB  AND  OONDDCT,  IN  OENEBAL,  t  434. 

  PUBLIC  OR  PRIVATE  BALE,  |  425. 

PURCHASE  BT  EXECUTOR  OR  ADUINISTRA- 

TOR.  I  426. 

BIDS  OR  OFFERS  AND  PATVENT.  IN  GENERAL, 

I  427. 

  PAYMENT.  I  428. 

  PAYMENT,  BEFORE  DUE,  i  429. 

  FAILURE  OF  BIDDER  TO  COMPLETE  PUR' 

CHASE,  i  480. 
 AOnONB      TO      REOOTER  PURCHASE 

ICONET,  I  481. 
REPORT  AND  RETURN  OR  GONFIRUATION— 

IN  GENERAL.   %  432. 

  NECESSITY  FOR  CONFIRMATION.  |  488. 

  OBJECTIONS    TO    CONFIBHATION  AND 

HEARING,  t  4B4. 
PERSONS    WHO    HAT    00NTE8T  TALXDITT, 

I  485. 

OPERATION  AND  EFFECT,  |  488. 

CURATIVE  STATUTES.  |  487. 

OPENING  OB  VACATING — GROUNDS,  f  489. 

  DEFEOnVB  APPOINTMENT,  1  489. 

— —  LIMITATIONS  AND  LACHES,  |  440. 

  COLLATERAL  ATTACK.  1  441, 

  PLEADING  AND  PROOF,  |  443. 

 EVIDENGB,  I  448. 

  APPEAL.  I  444. 

TITLE  AND  RIGHTS  OP  PURCHASERS.  |  445. 

  CAVEAT  EMPTOR  AND  WARRANTY.  |  448. 

 PROOBEDINOS  TO  PERFECT  TITLE,  I  44T. 
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WBtB  Ain>  RBHEDnSS  OF  PUBOHABEB  OR 

AVOIDANCE  OF  SALE,  |  448. 
LIABILmsS  OF  SXXOUTOB  OB  ADldinSTBA* 

TOR.  I  449. 

  LIABILTTT  TO  PUBOBASB^  |  4S0. 

OOimSSL  FEES.  I  4B1. 

1  420.  Anttunl^  and  Fomni  In  UaUng 
Sale— In  GeneraL 

[a]  Proceedings  for  sale  of  real  estate  most 
be  eoadncted  by  all  executors  who  qualify,  or 
Bale  will  be  void. — Gresory  t.  MePhenKm.  18 
CsL  562. 

Fob  ADTBcnrnKi  vbok  Othxb  SVAras: 

See  18  Cyc.  757;  22  C«Dt  Dig.,  eola.  1981- 
1983,  SS  1481-1483. 

§  421.   Wliat  Law  GoTexna. 

[a]  In  detenaining  the  validity  of  a  sale 
of  the  real  estate  of  a  deceased  testator, 
reference  mnst  be  had  to  the  law  in  force  at 
the  death  of  the  testator,  at  which  time  his 
estate  vested  in  his  devisees. — Boaelu  Estate 
of,  139  CaL  17,  72  Pac  393. 

i  422.  Notice. 

[a]  A  sale  by  executors  of  the  personal 
estate  of  their  teatator  upon  insufficient  no- 
tice thereof  is  voidable,  at  leaat,  if  not  void. 
Halleek  v.  Moss,  17  CaL  389. 

[b]  A  bidder  at  a  private  sale  of  a  dece- 
dent's real  estate,  ordered  by  court,  has  a 
right  to  refuse  to  comply  with  his  bid,  and  to 
recover  hia  deposit,  on  the  ground  that  the 
pnblieation  of  notice  did  not  comply  with 
Code  of  Civil  Procedare,  section  1649,  where 
the  affidavit  of  publication  existing  at  the 
thne  of  hia  bid  ahows  insufficient  publication, 
though,  after  hearing  in  his  action,  an 
amended  affidavit  is  filed  showing  sufficient 
pnbUcation.— HeUinan  v.  Merz,  112  CaL  661,  44 
Pac.  1079. 

Fob  AcrrH(»ims  moH  Othsb  Statxs  : 

See  18  Cyc  760-762  ;  88  Cent  Dig.,  eols. 
1983-1988,  SS  1484-1487. 

I  423.   Period  of  Notice,  and  Publica- 
tion, Posting  and  Proof. 

'  [a]  A  sale  by  the  execators  of  the  personal 
property  of  an  estate  is  invalid  if  the  notice 
of  the  sale  be  by  publication  in  a  newspaper, 

jUDlesB  there  be  an  order  of  court  directing 
such  publication.  The  statute  (Wood's  Di- 
gest, 406,  153)  requires  notice  to  be  given  by 
posting  in  three  public  places,  or  1^  pnbli- 

I  cation  if  the  judge  so  ordered.  In  the  ab* 
Knee  of  aneh  order  the  notice  mnat  be  given 
by  posting.— HaUeek  t.  Moss,  17  OaL  339. 

[b]  Where  the  court  on  March  3d  ordered 
property  to  be  sold  at  private  sale  on  or  be- 
fore April  9th,  there  was  sufficient  time  nnder 
Code  of  Civil  Procedure,  section  1549,  which 
Ifrorides  that  notiee  must  be  posted  and  pub- 


lished for  two  weeks  successively  next  before 
the  day  on  or  after  which  the  sale  is  to  be 
made,  and  the  notice  must  state  a  day  on  or 
after  which  the  sale  will  be  made,  and  '  *  the 
day  last  referred  to  mnst  be  at  least  fifteen 
days  from  the  first  publication  of  notice." 
Dorsey'i  Estate,  In  re,  75  CaL  258,  17  Pac. 
209.  ' 

[e]  Publication  of  notice  of  sale  must  be  for 
two  successive  weeks  in  each  successive  issue 
of  paper  up  to  day  of  sale. — O 'Sullivan,  Es- 
tate of,  84  CaL  448,  24  Pae.  281. 

[d]  Notice  of  sale  may  be  published  In 
weekly  newspaper.— O  'Sullivan,  Estate  of,  84 
CaL  447,  84  Pac.  28L 

[e]  Under  Code  of  Civil  Procedure,  section 
1549,  providing  that,  when  a  sale  of  dece- 
dent 's  real  property  is  ordered  to  be  made  at 
private  sale,  notiee  stating  a  day  on  or  after 
which  sale  will  be  made  must  be  published  in 
a  newspaper  for  two  weeks  successively  next 
before  such  day,  held,  that  publication  from 
the  fifth  to  the  nineteenth  day  of  the  month 
of  a  notice,  naming  the  twenty-first  day 
thereof  as  the  day  on  or  after  which  sale 
would  be  made,  was  insufficient. — Hellman  v. 
Merz,  112  CaL  66l,  44  Pac  1079. 

[f]  Where  a  sale  is  set  for  12  o'clock  noon, 
July  12th,  and  the  first  publication  of  the 
notice  is  made  June  19th,  and  the  last  July 
9th,  the  publication  as  of  twenty-one  days 
before  the  sale  is  sufficient. — Osgood'!  Eb- 
tate,  In  re,  Myr.  Prob.  153. 

§  424.  Manner  and  Conduct — In  OeneraL 

[a]  The  mere  substitution  of  one  purchaser 
for  another  cannot  affect  the  validity  of  a 
sale  under  order  of  the  probate  court.  The 
order  directing  the  sale,  and  the  order  con- 
firming it,  give  vitality  to  the  parchaee. — Hal- 
leek V.  Guy,  9  Cal.  181,  70  Adl  Dec.  C43. 

Fob  Authorities  feom  Othse  States: 

See  18  Cyc.  763-785;  22  Cent.  Dig.,  tela. 
1988-1994,  99  1488-1494. 

§  425.   Public  or  Private  Sale. 

[a]  AH  sales  must  be  made  at  public  auction 
unless  in  the  opinion  of  the  court  the  best 
interests  of  the  estate  would  be  subserved 
by  private  sale. — Dorsey,  Iji  re,  75  CaL  260, 17 
Pac.  209. 

[b]  A  sale  of  a  decedent's  land  is  not  void 
because  the  court  erred  in  ordering  aprivate, 
instead  of  a  public,  sale. — Bnrris  v.  Sennedy, 
108  CaL  881,  41  Pae.  485. 

(         Purchase  bf  Bncntor  or  Admlnls- 
trator. 

[a]  The  purchase  of  lands  by  an  administra- 
tor at  his  own  sale,  or  by  another  for  him,  is 
voidable  at  the  election  of  parties  having 
adverse  interests,  but  is  not  void. — ^Boyd  v. 
Blankman,  29  Cal.  19,  87  Am.  Dec.  146;  Bur- 
ris  T.  Kennedy,  108  CaL  331,  41  Pac.  458. 
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[b]  Wliere  an  administrator  at  his  own  sale 
becomes  the  purchaser  tbrough  another  person 
.of  land  of  the  estate,  there  are  strong  reasons 
for  holding  that  the  relation  of  trustee  and 
cestui  que  trust  are  not,  by  the  fact  of  the 
sale,  shifted  from  the  land  to  the  proceeds  of 
the  sale,  but  that  the  administrator  remains 
a  trustee  as  to  the  land  until,  the  heir  af&rms 
the  sale.— Boyd  t.  Blankman,  20  CaL  10, 
87  Am.  Dec.  146. 

[c]  Administrator  cannot  purchase  at  his 
own  sale  through  intervention  of  a  third 
party.— Boyd  t.  Blankman,  29  Cal.  20,  87  Am. 
Dec.  146. 

[d]  When  an  administrator  purchases  at  his 
own  sale  of  the  land  of  his  intestate,  the  equi- 
table title  of  the  heirs  is  not  devested,  and 
may  be  conveyed  after  the  sale. — ^Boyd  v. 
Blankman,  20  CaL  19,  87  Am.  Dee.  146. 

[e]  'Where  a  person  procures  himself  to  be 
appointed  administrator,  and,  at  a  sale  of 
the  real  estate,  purchases  the  same  through  a 
third  person,  who  pays  no  money,  and  agrees 
to  hold  the  title  for  the  administrator,  the 
sale  is  a  fraud;  and  such  third  person,  and 
all  buying  from  him  with  notice,  hold  the 
property  in  trust  for  the  heirs. — Scott  v.  Um- 
barger,"41  Cal.  410. 

[f]  If  an  administrator  becomes  a  pur. 
chaser,  through  another  person,  of  the  land 
of  the  estate  sold  by  him  the  heirs  of  the 
intestate  may  have  him  declared  a  tmstee, 
and  compel  him  to  convey  the  land  to  them. 
Guerrero  v.  Ballerino,  48  Cal.  118. 

[g]  Executor  purchasing  at  bis  own  sale  will 
be  credited  with  price  paid  and  expenditure, 
and  charged  with  rents. — O'Connor  t.  F^nn, 

57  Cal.  293. 

[h]  A  purchase  by  an  administrator  at  hia 
own  sale,  either  by  himself  or  through  the 
intervention  of  another,  is  void,  though  no 
fraud  ia  shown.— O'Connor  v.  Flynn,  57  CaL 
203. 

[1]  An  administrator  has  a  perfect  right  to 
parcbase  from  one  to  whom  a  probate  sale 
has  been  made,  after  he  has  ceased  to  be  an 
administrator,  and  the  administration  has 
been  closed,  and  there  is  nothing  irregular  or 
Improper  upon  the  face  of  such  purchase. 
Burris  v.  Adams,  96  Cal.  664,  31  Pac,  565. 

[j]  Where  a  mere  volunteer  institutes  pro- 
bate proceedings  on  an  estate  in  which  he  has 
no  interest,  for  the  ostensible  purpose  of 
paying  the  debts  of  the  estate,  but  in  reality 
to  procure  the  sale  of  part  of  the  estate  to 
himself,  and  by  securing  the  appointment  of 
his  own  agent  as  administrator,  controls  the 
proceeding,  and  accomplishes  his  pnrpose, 
there  is  such  frand  as  will  entitle  an  innocent 
purchaser  from  heirs  of  the  decedent  to  have 
the  sale,  and  the  decree  confirmatory  thereof, 
set  aside.— Bergin  T.  Haight,  09  CaL  62,  33 
Pac.  760. 

Fob  AuTHOBirras  feom  Othee  States: 

Purchases  in  the  interest  of  executors 
and  administrators:  12  Am.  Dec.  85, 


note.  See,  also,  18  Cyc.  768-773;  28 
Cent.  Dig.,  cols.  1908-2010,  SS  1498- 
1503. 

§  427.  Bids  or  Offers  and  Payment-^In  Oen- 
eraL 

[a]  The  administrator  has  no  power  to  make 
a  binding  contract  for  a  sale  of  the  real  es- 
tate at  a  specified  price,  but  may  ask  the 
eonrt  for  an  order  of  sale  upon  the  consider- 
ation that  a  porchaaer  will  give  an  agreed 
sum  at  the  sale. — Stuart  v.  Alien,  16  Cal.  473, 
76  Am.  Dee.  S51. 

[b]  If  the  court  finds  that  the  sum  bid  was 
not  disproportionate  to  the  value  of  the 
property,  and  was  its  fuli  m;{U'ket  value,  and 
that  no  lai^r  sam  could  be  obtained  at  a 
new  sale,  and  that  no  offer  was  made  for  an 
increased  bid,  a  finding  that  the  market  value 
would  have  been  a  much  larger  sum  if  it  had 
not  been  for  the  doubt  and  uncertainty 
caused  by  the  litigation  is  in  no  sense  a  find- 
ing that  the  market  value  was,  at  the  time 
of  the  sale,  a  much  larger  sum,  and  is  no 
finding  of  value  at  all. — Burton,  Estate  of, 
105  CaL  353.  38  Fae.  952. 

[c]  After  the  making  of  an  advance  bid, 
the  court  has  jurisdiction  to  postpone  a 
further  hearing  upon  the  matter  until  an- 
other day,  and  has  the  same  jurisdiction  to 
receive  additional  bids  at  the  postponed  hear- 
ing, which  it  bad  at  the  original  hearing. 
Griffith,  Estate  of,  127  Cal.  543,  59  Pae.  988. 

[d]  A  purchaser  filed  a  written  bid  to  pur- 
chase real  estate  under  an  order  for  a  sale  by 
an  executor.  The  terms  of  the  bid  varied 
from  the  order  and  notice  of  sale.  The  real 
estate  was  confirmed  to  the  purchaser,  ac- 
cording to  his  bid.  Held,  that  he  was  not 
entitled  to  have  the  confirmation  vacated,  and 
be  himself  released  on  the  ground  of  .  the 
Tarianee. — Otis'  Estate,  In  re,  SCyr.  Prob.  222. 

Fob  Authobitbs  nox  Otheb  States: 

See  18  Cye.  773,  774;  22  Cent.  Dig.,  cola. 
2010-2012,  SS  1504-1606. 

§  428.   PaynWDt. 

[a]  Where  mortgage  creditor  of  estate  pur- 
chases land  mortgaged,  there  being  no  other 
debts,  at  an  administrator's  sale,  and  credits 
the  mortgage  debt  with  the  amount  of  his 
bid,  less  ten  per  cent  which  was  paid  to  the 
administrator,  it  was  held  to  be  full  payment 
in  discharge  of  bis  pnzchase. — Lewis'  Estate, 
39  Cal.  306. 

[b]  Sale  of  personal  property,  if  confirmed, 
is  not  invalid,  because  note  is  taken  for  part 
of  price,  if  court  finds  that  balance  was  full 
cash  value.— Kibbe's  Estate,  57  Cal.  407. 

[c]  A  mortgagee  of  a  decedent's  land,  by 
procuring  an  allowance  of  the  amount  of  the 
note  secured  by  the  mortgage  under  a  pre- 
sentation which  made  no  reference  to  the 
mortgage,  other  than  a  recital  in  the  note 
stating  that  it  was  secured  by  a  mortgage 
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bearing  the  same  date  as  the  note,  waived 
his  right  to  have  the  mortgage  considered  as 
a  lies  on  the  mortgaged  land,  so  that,  after 
purchasing  the  land  at  the  ezecntor's  sale 
under  an  order  of  court,  he  was  not  entitled 
to  have  the  price  applied  in  satisfaction  of 
the  mortgage.— Tomer's  Estate,  In  re,  128 
CsL  388,  60  Pao.  S67;  Regents  of  University 
of  CaUfomia,  Appeal  of,  128  CaL  888,  60  Pae. 
M7. 

[d]  By  reason  of  the  failure  of  the  mortgagee 
to  have  the  mortgage  presented  as  a  claim 
together  with  the  mortgage  note,  he  waived 
the  right  to  have  the  mortgage  considered 
H  a  lien  on  the  proper^,  and  is  not  entitled 
to  demand  the  eoaveyanee  from  the  adminis- 
tntor  of  part  of  the  mortgaged  property  pnr- 
ehased  by  him,  without  payment  of  the  priee 
st  which  it  was  purehaaed  from  the  estate. 
Turner,  Estate  of,  128  Cal.  388,  60  Pae.  067. 

1 42SL  — —  Payment  Before  Dne. 

[a]  Where  the  terms  of  a  sale  were  one-half 
tub,  and  the  remainder  in  ninety  days,  with  in- 
terest at  a  speeifled  rate,  a  pnrehaser  electing 
to  pay  the  whole  in  cash  is  entitled  to  a  dis- 
eonnt  at  tiia  agreed  rate  of  interest. — Halleek 
T.  Gny,  9  CaL  181,  70  Am.  Dee.  643. 

{  430.   FaUnre  of  Bidder  to  Complete 

Pondiase. 

[a]  Sabstitution  of  one  bidder  for  another 
■t  executor's  sale,  who  fails  to  comply  with 
the  terms  of  sale,  cannot  affect  the  validity 
of  the  sale.  The  order  directing  the  sale  and 
the  order  confirming  it  give  validity  to  the 
purchase.— Halleek  y.  Guy,  9  CaL  181,  70 
Am.  Dee.  G43. 

FCB  AUTHOBITIES  nOH  OtHCB  STATES: 

See  18  eye.  783;  22  Cent  Dig.,  eols.  2024- 
2038,  SS  1S16-1527. 

1 431.    Aetlone  to  Beeorer  PnrdtaM 

Money. 

fa]  Administrator  cannot  enforce  payment 
of  price  of  land  purchased  at  void  sale. 
Eertchem  v.  George,  78  CaL  599,  21  Pae.  372. 

F(M  Adthoeities  feom  Other  States: 

See  22   Cent.  Dig.,  eols.  2029-2038,  S§ 

1519-1527. 

I  432.  Report  and  Betom  or  Oonflrmation— 
In  OeneraL 

[a]  An  approval  hf  the  probate  court  of  an 
executor's  aceonnts,  in  which  he  has  charged 
himaelf  with  money  received  from  the  sale 
of  real  estate,  is  not  a  confirmation  of  such 
sale;  nor  is  a  clause  in  a  decree  of  distribu- 
tion, confirming  and  approving  alt  the  acts 
«f  the  executor,  a  confirmation  of  such  sale. 
Delaney's  Estate,  In  re,  49  Cal.  76. 

[b]  Sale  by  executor  cannot  be  eonflrmed 
unless  conducted  with  proper  notification. 
Perkins  t.  Oridley,  SO  CaL  97. 


[c]  Under  Code  of  Civil  Procednre,  saetlon 
1552,  giving  the  court  a  discretion,  upon  re- 
turn being  made  of  an  administrator's  sale 
of  real  estate,  to  accept  the  offer  of  an  ad- 
vanced bid,  if  one  is  made,  or  order  a  new 
sale,  the  court  is  not  limited  to  the  alterna- 
tive of  accepting  the  first  offer  that  may  be 
made  or  ordering  a  new  sale,  but  may  receive 
as  many  bids  as  may  be  made,  and,  npon  a 
eonsideration  of  the  whole,  determine  whether 
to  accept  the  highest  bid  or  order  a  new  sale. 
Griffith's  Estate,  In  re,  127  Cal.  543,  59  Pac. 
988;  Compodonico  v.  Orifflth,  127  CaL  543,  59 
Pae.  988. 

[d]  While  the  valid  order  setting  aside  the 
sale  remained  in  foree,  the  superior  court  was 
without  jurisdiction  to  grant  a  petition  for 
confirmation  of  the  estate. — ^Devineenzi,  Es- 
tate of,  131  Gal.  452,  63  Pac.  723. 

[e]  Under  Code  of  Civil  Procednre,  sections 
1561,  1575,  and  the  facts  relative  to  an  execu- 
tor's sale  of  land,  the  court,  having  jurisdic- 
tion in  the  probate  proceedings,  held  to  have 
authority  to  eonflrm  the  sale. — Walker,  In  re, 
85  Pac.  310. 

IVn  Authobities  nou  Othbb  States: 

See  22  Gent.  Dig.,  eola  2088-2040,  S  1528. 

I  438.   Kecessi^  for  Oonflrmation. 

[a]  No  title  passes  until  sale  is  reported 
and  confirmed  by  eonrt. — ^Dennis  t.  Winter, 
63  Cal.  16. 

[b]  Under  Code  of  Civil  Procedure,  section 
1561,  executor  selling  real  property  under 
authority  conferred  by  will  must  make  return 
of  soeh  sale  and  have  same  confirmed  by 
court  in  order  to  pass  title  thereto. — B«nna- 
lack  T.  Bichards,  116  Cal.  407,  48  Pae.  622. 

[e]  A  sale  of  real  estate  of  a  testator  by 
the  executors  under  a  power  contained  in  the 
will  passes  no  title  unless  confirmed  by  the 
court  (Code  Civ.  Proc,  sec.  1561),  except 
where  the  will  devises  the  property  in  trust, 
and  vests  the  legal  title  in  the  executors  as 
trustees.— Bennalack  t.  Bichardi,  116  CaL 
405,  48  Pae.  622. 

§  434.   Objectloni  to  Oonflrmation  and 

Hearing. 

[a]  When  a  sale  of  the  real  estate  left  by  an 
intestate  is  made  by  the  administrator,  and 
a  person  other  than  the  purchaser  afterward 
offers  to  take  the  land  at  a  price  at  least  ten 
per  cent  greater  than  that  bid,  and  the  pro- 
bate court  for  this  reaaon  refuses  to  confirm 
the  sale,  it  may,  in  its  discretion,  either  order 
a  new  sale  or  accept  the  bid  of  the  person 
who  thus  offers  an  increased  priee. — Griffin  t. 
Warner,  48  CaL  383. 

[b]  If  the  probate  court  makes  an  order 
authorizing  an  administrator  to  sell  real  es- 
tate upon  his  executing  an  additional  bond 
in  a  sum  fixed,  with  two  or  more  sufficient 
sureties,  and  he  files  a  bond  with  anreties, 
and  makes  the  sale,  and  petitions  for  its  con- 
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flraifttloii,  a  person  interested  in  the  estate 

may  object  to  the  conflrtDatiob  on  the  ground 
that  the  sareties  on  the  bond  were  insolvent, 
and  may  give  proof  thereof. — ^Arguello.  In  rcL 
50  CaL  308. 

[c]  A  finding  hy  the  court,  on  a  motion  to 
eonfirm  a  sale  of  land  to  pay  a  decedent's 
debts,  that,  but  for  the  fact  that  the  heirs 
circulated  a  report  that  the  purchaser  at 
the  sale  would  not  acquire  a  good  title,  the 
market  value  of  the  land  would  have  been 
a  certain  aum  (which  was  much  more  than 
the  amount  realized),  is  not  a  finding  that 
BDCh  sum  was  the  market  value  of  the  land. 
Cochrane  v.  Burton,  105  Cal.  353,  38  Pac.  952. 

[d]  Where  a  sale  of  land  to  pay  a  decedent 's 
debts  is  legally  made,  and  the  amount  bid  is 
not  disproportionate  to  its  value,  and  no  in- 
creased offer  for  the  land  is  made  after  the 
sale,  and  there  is  no  prospect  of  securing  a 
better  offer  if  a  new  sale  be  ordered,  the 
sale  is  properly  confirmed. — Cochrane  v.  Bur- 
ton, 106  Cat  358,  88  Pao.  958. 

%  436.  Vmtau  Wbo  may  Oontast  VaUditT- 

[a]  If  an  administrator,  after  procuring 
from  the  probate  court  an  order  to  sell  real 
estate  to  pay  debts,  afterward  makes  a  settle- 
ment of  his  account  in  the  court  with  the 
estate,  a  minor  heir  is  not  estopped  by  such 
settlement  from  afterward  contesting  the 
validity  of  the  sale. — ^Townsend  v.  Tallant, 
33  Cal.  45,  91  Am.  Deo.  617. 

[b]  A  husband  who,  as  administrator  of  the 
estate  of  his  deceased  wife,  obtained  an  order 
for  the  sale  of  the  wife's  homestead  as  a 
part  of  her  estate,  and  applied  the  proceeds 
to  the  payment  of  encumbrances  on  the  prop- 
erty and  other  debts,  though  in  reality  the 
title  to  the  homestead  vested  in  him  on  his 
wife's  death,  and  both  he  and  the  parehaser 
acted  under  a  mistake  of  law,  is  estopped  to 
recover  the  property  withont  reimbursing  the 
purchaser.— Ions  v.  Harbison,  112  CaL  260,  44 
Pac  572. 

[c]  Where  an  administrator's  sale  of  lands 
to  pay  debts  was  void  as  to  the  half  interest 
of  decedent's  children,  and  the  purchaser 
acknowledged  that  they  had  a  half  interest, 
and  before  mortgaging  the  land  told  the 
mortgagee  so,  such  children  are  not  estopped 
by  retention  of  money  they  received  from 
the  administrator's  sale  to  maintain  action 
to  quiet  title  against  the  mortgagee  pur- 
ohanng  under  foreclosure  of  mortgagee. 
CampbeU  v.  Draia,  125  CaL  253,  57  Pae.  994. 

Fob  Adthoeitixs  from  Other  States: 

See  18  Cyc.  796-799;  22  Cent  Dig.,  eols. 
2053-2066,  SS  1539-1542. 

§  488.  Operation  and  Effect. 

[a]  A  sale  of  a  widow 's  interest  in  the  real 
estate  of  her  deceased  husband,  which  she 
had  mortgaged,  under  a  probate  order  instead 
of  under  a  foreclosure  decree  obtained  by  the 
administrator,  held  not  a  payment  of  the 


mortgage  debt.— Angle's  Estate^  la  n  (CaL 

Sup.),  82  Pae.  668. 

Fob  ATrmoBmEs  noic  Ovheb  Statu: 

See  18  Cyc.  820;  22  Cent.  Dig^  eola.  2120- 

2129,  »  1569-1572. 

§  437.   OturaUvo  Statutes. 

[a]  The  act  of  AprU  2,  1866  (Stats.  1866, 
p.  824),  providing  that  in  all  eases  where 
real  estate  has  been  sold  in  the  state,  under 
the  order  of  the  probate  conrt  of  the  several 
counties,  to  purchasers  in  good  faith,  and  de- 
fects of  form  or  omissions  or  errors  exist  in 
any  of  the  proceedings,  such  sales  are  eon- 
firmed,  etc.,  has  no  application  to  the  estates 
of  persons  dying  before  the  adoption  of  the 
probate  system. — Coppinger  v.  Bice,  33  Cal. 
408. 

Fob  Adthobitibs  raou  Othxb  States: 

See  18  Cyc.  830;  22  Cent.  Dig.,  cols.  2068- 
8070,  S  1544 

§  438.  Opening  or  Vacating— Onmndi. 

[a]  Though  au  administrator  has  no  power 
to  make  a  binding  contract  for  a  sale  of  real 
estate  at  a  specified  price,  a  public  sale  or- 
dered by  the  court  will  be  valid,  though  made 
for  the  price  agreed  upon,  and  though  the 
petition  for  the  sale  was  irregular  in  asking 
for  a  confirmation  of  the  agreement,  and,  in 
the  alternative,  for  an  order  of  sale  of  the 
property.— Stuart  t.  Allen,  16  CaL  473. 

[b]  An  order  for  the  sale  of  real  estate  of  a 
decedent  to  pay  debts  and  expenses  cannot 
be  set  aside  on  affidavit  on  a  motion  to  set 
aside  such  order  on  the  ground  that  it  was  not 
necessary. — ^Leonia'  Estate,  In  re,  138  CaL 
194,  71  Pac.  171. 

[c]  Code  of  Civil  Procedure,  section  1552, 
relative  to  sales  of  real  estate  in  probate  pro- 
ceedings, provides  that  the  court  must  exam- 
ine the  return  of  the  sale,  and  that,  if  the 
proceedings  were  unfair,  or  the  sum  bid  dis- 
proportionate to  the  value,  and  it  appears 
that  a  sum  exceeding  such  bid  at  least  ten 
per  cent  may  be  obtained,  the  eonrt  may 
vacate  the  sale,  and  direct  that  another  be 
had.  Held,  that  "disproportionate  to  the 
value"  means  disproportionate  to  the  value 
at  the  time  of  the  bid. — Leonis'  Estate,  In 
re,  138  CaL  194,  71  Pac.  171. 

[d]  The  phrase  "proceedings  were  unfair" 
refers  to  some  irregularity  as  to  the  notice,  or 
fraud  or  collusion  among  bidders. — Leonis' 
Estate,  In  re,  138  Cal.  194,  71  Pac.  171. 

[e]  Code  of  Civil  Procedure,  section  473, 
provides  that  a  party  may  be  released  from 
a  judgment  or  order  taken  against  him 
through  his  mistake,  inadvertence,  surprise 
or  excusable  neglect.  Held  that,  conceding 
that  such  statute  applies  to  an  order  for  sale 
of  real  estate  of  a  decedent,  such  order  is 
not  to  be  set  aside  on  the  ground  that  the 
heirs  had  no  knowledge  of  the  filing  of  the 
petition  for  sal^  where  the  estate  had  been 
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long  peoding  in  eonrt^  ud  tlie  liein  hmi 
the  constiuetiTe  notice  provided  by  atatnte. 
Leonia'  Estate,  la  re,  138  OaL  149,  71  Pae. 

17L 

[t]  TToder  Code  of  Civil  Proeedara,  seetion 
1552,  court  lield  authorized  to  eet  aside  ezeoa- 
tor'i  sale  on  written  bid  hy  origrinal  pur- 
ehaoer  tea  per  cent  above  first  bid. — Seed's 
Estate,  In  re  (CaL  App.)*  85  Pae.  1S5. 

Ite  AUTHOBITIKS  PBOIC  OTHEB  StATES: 

See  18  Cvc.  796-820:  22  Cent.  Dig.,  eols. 
8070-2120,  SS  1545-1568. 

I  439.   Def  ectlve  Appointment. 

[a]  A  Bale  of  land  by  an  administrator  not 
properly  appointed  is  void. — Pryor  v.  Downey, 
SO  CaL  388,  19  Am.  Bep.  656. 

{  440.   Limltatlona  and  Laches. 

[a]  Action  by  heir  to  recover  property  sold 
b;  peraon  acting  as  adminiatnitor  without 
antbority,  oath  or  bond,  is  not  barred  by 
■Ktion  1573,  Code  of  Civil  Procedure. — 8ta- 
pl«  v.  Connor,  79  Cal.  15,  21  Pae.  380. 

[b]  Code  of  Civil  Procedure,  section  1573, 
leqaires  an  action  to  set  aside  an  adminis- 
trator's sale  to  be  commenced  within  three 
years  from  the  discovery  of  grounds  invalidat- 
ing the  sale.  Held,  that  where  the  matters 
TfUed  on  to  impeach  the  sale  had  been  of 
iword  more  than  ten  years,  and  there  was 
adverse  possession  of  the  land,  the  complaint 
should  explain  the  failure  to  acquire  earlier 
knowledge. — ^Dennis  v.  Bint,  122  CaL  39,  68 
Am.  St.  Eep.  17,  54  Pac.  378. 

[c]  Code  of  Civil  Procedure,  section  1573, 
provides  that  an  action  for  the  recovery  of 
real  estate  sold  by  an  administrator  must  be 
commenced  within  three  years  next  after  the 
Wttlement  of  the  administrator's  final  ac- 
eoottt.  Held,  that  where  the  estate  is  in  con- 
dition to  V  closed,  the  statute  will  com- 
mence to  run  from  a  time  thereafter  reason* 
ab);'  necessary  to  obtain  a  settlement  of  the 
account. — Dennis  v.  Bint,  122  Cal.  39,  68  Am. 
8t  Bep.  17,  54  Pae.  378. 

[d}  The  requirement  of  probate  code  that 
BO  action  for  the  recovery  of  land  sold  by  an 
neeutor  or  administrator  can  be  maintained 
hy  any  person  claiming  under  the  estate 
after  three  years  from  sale  applies  to  all 
ules  made  by  probate  courts  since  the  pas- 
sage of  the  probate  aet. — Qanahl  v.  Sober,  8 
Pae.  650. 

[e]  Code  of  Civil  Procedure,  section  1573, 
declaring  that  an  action  for  the  recovery  of 
an;  estate  sold  by  an  administrator  mast  be 
brought  within  three  years  after  the  final 
letUement.  does  not  apply  where  the  sale  was 
invalid,  and  the  pnrehaser  had  never  gone 
into  poBSession. — Gaga  t.  Downey,  94  CaL 
241,  29  Pae.  635. 

S  441.   OoUateral  Attack. 

[a]  Order  of  sale  made  within  jurisdiction 
by  probate  court  is  condnsive  as  a  judgment, 


and  eannot  b«  attacked  collaterally  for  ir- 
regularities.—Gregory  T.  ICcPherson,  18  CaL 

[b]  The  validity^  of  a  sale  of  personal  sp- 
orty made  nnder  an  order  of  the  inrobate 
eonrt  cannot  be  attacked  in  a  collateral  action 
on  the  ground  of  an  irregularity  or  defect  in 
the  order  of  sale  or  proceedings  under  it. 
They  can  only  be  impeached  by  a  direct  ac- 
tion brought  for  that  purpose. — ^Halleek  v. 
Moss,  22  CaL  266. 

[o]  If  an  administrator  procures  an  order  of 
the  probate  court  for  the  sale  of  real  estate 
to  pay  a  debt  which  the  administrator  had 
previously  paid  with  funds  of  the  estate,  it  is 
not  a  fraud  which  will  enable  the  order  to  be 
attacked  in  a  collateral  proceeding. — ^Boyd  T. 
Blankman,  29  Cal.  19,  87  Am.  Dec.  146. 

[d]  Order  of  sale  of  real  estate  by  court 
of  first  instance  will  be  presumed  valid  on 
collateral  attack,  though  record  does  not 
affirmatively  show  jorisdictioaal  facts. — ^By- 
der  V.  Cohn,  37  OaL  69. 

[e]  No  title  passes  until  sale  is  reported  to 
and  confirmed  by  court.  The  report  must  be 
made  under  oath,  but  a  recital  in  the  order 
of  confirmation  that  it  was  so  made  is  con- 
elusive  as  against  a  collateral  attack. — ^Den- 
nis T.  Winter,  63  Oal.  16. 

[f]  Order  confirming  probate  sale  eannot 
be  attacked  collaterally. — Biebardson  v.  But- 
ler, 82  CaL  180,  16  AnL  St.  Bep.  101,  23  Pae. 
9. 

[g]  Objection  to  confirmation  of  sale  on 
ground  that  petition  was  defective  is  col- 
lateral attack  on  order. — Devineenzi's  Estate, 
119  CaL  499,  51  Pae.  845. 

[h]  Order  of  sale  of  lands  of  decedent  can- 
not be  collaterally  attacked  when  court  has 
jurisdiction  to  make  it. — ^Devincenzi's  Estate, 
119  Cal.  500,  61  Pac.  845. 

[i]  A  petition,  for  the  sale  of  the  property  of 
a  deceased  person  alleged  that  it  was  neces- 
sary to  sell  the  greater  portion  of  deceased's 
real  estate,  but  that  in  view  of  the  fact  that 
his  lot  on  V.  avenue  was  in  the  adverse 
possession  of  another,  which  would  affect  its 
value,  it  woold  be  advisable  to  sell  the 
other  property,  and  prayed  that  the  whole 
of  such  real  estate,  other  than  the  lot  on 
y.  avenue,  or  so  much  thereof  as  the  court 
should  deem  necessary,  be  sold,  and  that 
such  other  and  further  order  be  made  as  is 
meet  in  the  premises.  Defendant,  in  eject- 
ment for  the  lot  on  V.  avenue,  attacked 
plaintiff's  title  under  the  petition,  on  the 
ground  that  it  showed  on  its  face  that  it 
was  to  sell  other  real  estate,  and  not  the 
lot  in  question.  Held,  that  the  petition  was 
sufleient  to  authorize  a  sale  oi:  the  lot  on 
y.  avenne  as  against  a  collateral  attack. — 
Baum  T.  Boper,  132  Cal.  42,  64  Pae.  128. 

{  442.  —  Pleading  and  Proof. 

[a]  Evidence  of  fraud  on  the  part  of  an 
administratrix  in  procuring  the  purchase  of 
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property  for  herself  at  probate  sale  is  inad- 
missible, under  the  nsnal  pleadings,  in  an 
an  action  for  quieting  title,  to  overthrow  the 
title  acquired  at  Buoh  sale,  when  the  fraud, 
or  the  facta  constituting  the  fraud,  have  not 
been  pleaded. — Burris  v.  Adams,  96  Cal.  664, 
31  Pac.  565,  distinguishing  Jones  t.  Hanna 
(1889),  81  Cal.  307,  28  Pac.  883. 

§  443.   Evldance. 

[a]  In  action  to  set  aside  purchase  at  an 
administrator's  sale  made  in  behalf  of  one 
forbidden  to  purchase,  by  reason  of  his  flda- 
ciary  relations  toward  the  estate,  evidence 
of  other  purchases  by  the  defendants  jointly 
is  competent  where  the  transactions  seem  to 
be  connected. — ^Traey  t.  Craig,  55  CaL  91. 

S  444.   AppnL 

[a^  The  purchaser  of  land  sold  by  an  ad- 
ministratrix, the  sale  of  which  has  been  con- 
firmed, although  not  a  party  to  proceedings 
resulting  in  a  resale,  is  aggrieved  thereby, 
and  may  appeal  under  code,  sections  938,  969. 
Boland's  Estate,  In  re,  55  Cal.  310. 

[b]  Where,  on  an  apidication  for  the  con- 
firmation of  an  exeentor's  sale  of  real  estate, 
the  purchaser  filed  objections  on  the  ground 
of  want  of  jurisdietioQ,  and,  on  such  objec- 
tions being  overruled,  the  court  took  tes- 
timony on  the  merits  without  any  answer  or 
other  opposition  being  filed  by  such  por- 
cbaaer,  and  refused  to  confirm  the  sale,  the 
purchaser  was  not  entitled  to  review  such 
refusal  on  appeal  from  an  order  denying  his 
motion  for  a  new  trial,  such  remedy  being 
available  only  where  the  ooart's  action  is 
dependent  on  intrinsic  facts  presented  to  it 
in  the  form  of  pleadings. — Bichard's  Estate. 
In  re,  139  CaL  72,  72  Pae.  633. 

§  445.   Title  and  Bights  of  PnicluuMn. 

[a]  If  a  claim  secured  by  a  mortgage  made 
by  the  decedent  during  his  life  is  allowed  by 
his  executors,  and  the  mortgaged  property  is 
Bold  by  them,  and  the  proceeds  are  applied 
on  the  claim,  and  the  sale  is  approved  by 
the  probate  court,  the  purchaser  does  not 
take  by  relation  the  title  which  the  mort- 
gagor had  at  the  date  of  the  mortgage,  but 
only  such  title  as  the  mortgagor  had  at  the 
time  of  his  death,  and  such  as  the  estate  may 
have  subsequently  acquired.  The  sale  is  not 
in  effect  a  foreclosure  of  the  mortgage;  for  a 
probate  court  is  not  a  court  of  equity,  and 
has  DO  power  to  foreclose  a  mortgage. — Mey- 
ers T.  Farquharson,  46  Cal.  190. 

[b]  An  executrix  may  be  credited,  under 
Code  of  Civil  Procedure,  section  1632,  with 
the  payment  of  a  debt  of  the  estate  which 
has  not  been  presented  and  allowed,  only  by 
the  probate  court,  as  therein  provided,  and 
it  cannot  be  pleaded,  by  a  purchaser  of 
property  from  an  executrix,  by  a  sale  which 
was  not  confirmed,  that  the  proceeds,  for 
which  the  executrix  never  asked  or  received 
credit,  were  applied  in  payment  of  such  a 


debt— Horton  t.  Jack,  116  Csl.  29,  46  Pae. 

290. 

[e]  Purchasers  of  land  at  an  administrator's 
sale  are  subject  to  the  maxim  caveat 
emptor,  and  are  not  warranted  in  the  title 
purchased;  but  they  are  nevertheless  subject 
to  the  recording  acts,  and  are  not  charged 
with  constructive  notice  of  secret  defects 
which  do  not  appear  of  record  when  their 
deed  is  recorded. — Blankenship  Whaley, 
124  Cal.  300,  57  Pac.  79. 

[d]  Where  the  executors  of  an  estate  have 
entered  into  a  valid  contract  for  sale  of 
lands,  and  put  the  purchaser  in  possession, 
and  be  has  mads  valuable  improvements  and 
collected  the  rents,  equity  will  not  appoint 
a  receiver,  in  an  action  for  an  accounting, 
where  the  executors  claim  title  on  the  ground 
that  the  sale  was  not  confirmed,  where  it  was 
their  duty  to  report  such  sale  for  confirma- 
tion, and  they  failed  so  to  do. — ^Bennallaek 
T.  Biehards,  125  Cal.  427,  58  Pae.  65. 

[e]  Where  a  vendee  in  an  executor's  sale 
appears  in  the  proceedings  upon  the  sale,  as 
a  party  adverse  to  the  interests  of  the  heirs, 
he  is  entitled  to  notice  of  an  appeal  by  one  of 
his  heirs  from  a  decree  confirming  the  sale,  as 
his  right  to  the  property  is  threatened  by  the 
appeal.— Bell's  Estate,  In  re,  125  CaL  539,  58 
Pac.  153. 

[f]  Where  the  interest  of  an  heir  in  land 
belonging  to  an  estate  was  mortgaged  pend- 
ing  administration,  and  the  land  was  sold 
under  order  of  the  court  in  probate  proceed- 
ings, the  purchaser's  title  related  baek  to 
the  time  of  the  death  of  the  deceased  owner, 
and  conveyed  her  title  as  it  then  existed, 
freed  from  the  mortgage,  under  Code  of  Civil 
Procedure,  section  1555,  providing  that  con- 
veyances so  made  shall  couvey  all  the  right, 
title,  interest,  and  estate  of  the  deceased  in 
the  premises  at  the  time  of  his  death. — Gut- 
ter V.  Dallamore,  144  CaL  665,  79  Pae.  383. 

For  Authobftibs  fboh  Othxb  Statis: 

See  18  Cye.  824-832  ;  22  Cent.  Pig.,  coll. 
2130-2144,  S{  1573-1582. 

§  446.   Caveat  Emptor  and  Warranty. 

[a]  There  is  no  warranty  of  title  or  qual- 
ity on  a  probate  sale,  advertised  as  such. 
Halleck  T.  Chiy,  9  Cal.  181,  70  Am.  Dee.  643. 

[b]  A  purchaser  at  executor's  sale,  under 
an  order  of  the  probate  court,  cannot  refuse 
to  pay  the  purchase  money  on  the  ground 
that  the  notice  of  sale  stated  a  good  title, 
and  that  the  title  was  not  good.  The  sale 
was  stated  in  the  notice  as  a  probate  sale; 
the  bidder  knew  its  character,  thi  effect  of 
the  deed,  and  is  bound  to  examine  the  title 
for  himself.  In  these  sales  caveat  emptor  is 
the  rule.— Halleck  t.  Guy,  9  CaL  181. 

;  447.   Proceedings  to  Perfect  Tltlo. 

[a]  A  probate  court  has  power  to  compel 
an  administrator  to  execute  a  conveyance 
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of  land  in  conformity  with  a  sale  made  un- 
der its  order  and  duly  eonflrmed. — Lewis,  In 
re,  39  Cal.  306. 

S  448.  Bights  ud  BemedlM  of  ParehMor  on 
Avoidance  of  Sale. 

[a]  Under  Code  of  Civil  Procedure,  section 
741,  in  an  action  to  recover  lands  from  par- 
ehasers  at  a  void  sale  by  executors,  no  allow- 
ance for  improvements  can  be  made,  except 
as  an  offset  for  damages  claimed  for  with- 
holding the  posaession. — Hnse  t.  Den,  85  Cal. 
390,  20  Am.  St  Bep.  232,  24  Pae.  790. 

[bj  A  deposit  on  account  of  purchase 
money  with  the  executor  by  the  purchaser  at 
void  sale  is  not  received  by  the  exeentor  in 
his  rei^esentative  capacity,  he  having  no 
right  to  demand  or  receive  it;  and  the  estate 
is  not  liable  to  the  purchaser  for  a  return 
of  the  deposit  unless  it  be  shown  that  it  has 
been  actually  made  a  part  of  the  assets  of 
the  estate,  through  being  accounted  for  to 
the  estate,  or  actually  used  for  its  benefit. 
Schlicker  v.  Hemenway,  110  CaL  579,  52  Am. 
St.  Bep.  116,  42  Pae.  1063. 

Fob  AuTHOBinis  fbom  Othbb  Statis: 

See  18  Cyc.  818,  819;  22  Cent  Dig.,  cols. 
£145-2161,  II  1583-1587. 


§  449.  LiaUUtlM  Of  Bzeentor  or  Adminis- 
trator. 

[a]  In  order  to  charge  an  administrator 
with  the  valne  of  property  sold  under  an 
order  of  the  probate  court,  gnws  negligence 
must  be  shown,  or  fraudulent  suf^estion  or 
concealment  on  his  part  in  obtaining  tEe 
order  of  sale. — Bichardson  v.  Sage,  57  CaL 
212. 

Fob  AuTHOBirras  ntOH  Otheb  States: 

See  18  Cyc.  843-846;  22  Cent.  Dig.,  eols. 
2152-2166,  II  1589-1592. 

§  460.   ZdaUlitr  to  Pnrdtuar. 

[b]  Where  an  exeeutw  sold  land  privately, 
though  he  was  directed  to  make  sale  at 
pnblie  auetion,  he  is  not  liable  in  his  repre- 
sentative capacity  in  an  action  by  the  pur- 
chaser to  recover  back  money  paid  on  the 
purchase  price  on  the  failure  of  title,  it  not 
appearing  that  said  money  was  made  a  part 
of  the  assets  of  the  estate. — Schlicker  v. 
Hemenway,  110  Cal.  579,  42  Pae.  1063. 

I  451.  Oounsel  Fees. 

[a]  Allowance  of  fifty  dollars  for  counsel 
fees  of  attorney  appointed  to  represent  heirs 
on  sale  of  re^  estate  is  sot  excessive. — Sim- 
mons' Estate,  43  OaL  643. 

D.    CONVEYANCE   AND  PROCEEDS. 

COSTETANCE— IN  GENERAL,  |  453. 
CONTTEYANCE  AS  EVIDENCE,  |  46S. 
PROCBEDS— IN  OENERAL.  |  454. 


§  402.  Oonreyance— In  OeneraL 

[a]  Where  a  mortgage  by  an  administrator 
of  his  intestate's  land,  after  referring  to 
the  order  of  the  court  authorizing  its  exe- 
cution, recited  that  "now,  therefore,  the 
said  mortgagor,  pursuant  to  the  order  last 
aforesaid,  ....  mortgages  to  the  mortga- 
gee," such  recital,  with  oUier  similar  re- 
citals, sufficiently  showed  that  the  mortgage 
was  executed  by  the  mortgagor  as  adminis- 
trator in  pursuance  of  the  law  and  the 
court 's  order,  and  not  in  a  personal  ca- 
pacity; Code  of  Civil  Procedure,  sections 
1577,  1578,  authorizing  the  execution  of 
mortgages  by  administrators  under  proper 
order  of  court. — Thomas  v.  Parker,  97  Cal. 
456,  32  Pac.  562. 

[b]  An  order  to  administrator  to  mortgage 
real  estate  did  not  direct  him,  as  provided 
by  Code  of  Civil  Procedure,  section  1578, 
to  execute  a  promissory  note,  which  he  did 
in  connection  therewith,  and  the  note  and 
mortgage  were  made  due  in  a  shorter  time 
than  directed.  Held  irregularities  which,  as 
provided  oy  sueh  section,  did  not  invalidate 
the  mortgage.— Fast  v.  Steele,  127  Cal.  202, 
69  Pac.  585. 

[c]  The  superior  court  having  jurisdiction 
over  the  estate  of  a  deceased  person  has 
power  to  make  an  order  authorizing  the 
mortgage  of  real  estate,  either  to  pay  debts, 
legacies  or  expenses  of  administratiou,  and 
it  is  not  essential  to  the  jurisdiction  that  the 
order  shall  include  the  payment  of  all  debts. 
Stambaeh  v.  Emerson,  139  CaL  282,  72  Pae. 
991. 


§  453.   ConTeyance  as  ETidenee. 

[a]  An  executor's  deed  is  not  admissible 
in  evidence  of  a  sale  of  a  testator's  property, 
except  upon  preliminary  proof  of  a  compli- 
ance with  the  statutory  provisions  for  sales 
by  executors  and  administrators,  or  of  an  ex- 
press power  in  the  will  authorizing  the  sale 
in  the  mode  in  which  it  appears  by  the  deed 
to  have  been  made. — ^White  v.  Moses,  21  Oal. 
43. 

§  454.  Pioceods— In  GenenL 

[a]  Where  a  son  of  deceased  mortgaged  his 
interest  in  deceased's  property,  which  by  will 
was  not  to  be  distributed  until  deceased's 
youngest  ehild  should  reach  majority,  and 
turned  the  proceeds  of  the  loan  over  to  the  | 
executrix  for  the  support  of  the  family,  and  ' 
plaintiff  afterward  foreclosed  the  mortgage, 
and  bid  in  the  son's  interest  in  the  property, 
plaintiff  could  reach  the  proceeds  of  a  sub- 
sequent sale  of  all  decedent's  real  property 
under  order  of  the  probate  court,  procured  by 
false  representations  of  the  executrix  that 
moneys  received  by  her  had  been  insufficient 
to  support  the  family,  in  pursuance  of  a 
fraudulent  intention  on  her  part  to  defraud 
plaintiff  and  other  mortgagees  similarly  sit- 
uated.— Savings  Bank  of  Santa  Bosa  v. 
ScheU,  142  CaL  505,  76  Pac.  250. 
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[b]  Wliere  an  executrix  procured  an  order 
of  tlie  probate  court  for  a  family  allowancQ, 
and  for  a  sale  of  all  testator's  real  propertj 
to  pay  the  same  with  arrearages,  by  fals^ 
representing  to  the  court  that  the  income  and 
other  sums  realized  by  mortgage  had  been 
insufficient,  aod  with  the  intent  to  defraud 
mortgagees  of  her  and  one  of  the  children's 
interest  in  the  property,  in  order  to  appro- 
priate the  proceeds  to  her  own  use,  limita- 
tions did  not  begin  to  run  against  the  mort- 
gagees' interest  in  the  proceeds  of  the  sale 
until  the  sale  nnder  the  order. — Savings  Bank 
of  Santa  Bosa  T.  Seh^  142  Gal.  505,  76  Pae. 
260. 

IZ.   INSOLVENT  ESTATES, 
g  456.  In  Oenerat 

[a]  In  the  case  of  an  insolTent  estate  of 
a  deeeased  person,  a  valid  order  for  the  pay- 
ment of  a  claim  of  a  particnlur  creditor, 
whether  or  not  his  claim  be  preferred,  can- 
not be  made  except  upon  the  settlement  of 
an  accoant  of  the  administrator,  after  notice 
given  as  prescribed  by  the  code. — ^Estate  of 
Smith,  117  Cal.  505,  49  Pac.  456. 

£ab]  Heirs  of  a  decedent  have  no  standing 
on  the  settlement  of  the  administrator's  ac- 
counts, to  charge  him  with  damages  on  the 

ground  of  negligence  in  the  management  of 
the  estate,  where  the  estate  was  insolvent, 
and  the  negligence  charged,  if  established, 
did  not  affect  the  interests  of  such  heirs. 
Armstrong's  Estate,  In  re,  1S5  CaL  603,  68 
Pac.  183. 

[b]  Code  of  Civil  Proeednre,  section  1494, 
providing  that,  if  the  estate  of  a  decedent 
is  insolvent,  no  greater  rate  of  interest  shall 
be  allowed  on  any  elaim  after  the  first  pub- 
lication of  notice  to  creditors  than  is  allowed 
on  judgments  in  the  superior  court,  refers  to 
claims  which  section  1493  requires  to  be  pre- 
sented for  allowance,  or  else  be  barred,  and 
which,  when  allowed  and  filed,  are,  undpr 
section  1497,  ranked  among  acknowledged 
debts  to  be  paid  in  due  course  of  administra- 
tion; and  where  a  mortgagee  proceeds  nnder 
section  1500,  permitting  foreclosure  provided 
all  recourse  against  other  property  of  the  es- 

•  tate  is  expressly  waived,  he  is  entitled  to  th^ 
interest  at  the  rate  expressed  in  the  mort- 
gage notes,  and  not  merely  to  that  allowed 
on  judgments  in  the  superior  court. — Visalia 
Sav.  Bank  t.  Curtis,  135  Cal.  350,  67  Pae. 
329. 

X  ACTIONS. 

STATUTORY  PROVISIONS.  1  458. 
RIGHT  OF  ACTION.  %  457. 
  BY  CREDITORS,  t  458. 

  BY  C0BXECUT0B3  OR  COADMINISTRA- 
TORS, I  45B. 

  BT    ADHIHI9TRAT0S    DE    BONIS  NGN, 

f  460. 

ACTIONS  BT  EXECUTORS  AND  ADUINI8TRA- 
TORS.  I  461. 

 IN  PERSONAL  OB  REPRESENT ATIVE  CA- 
PACITY, I  463. 


 TO  SET   ASIDE   FRAUDULENT  CONVEY- 

ANCE.  f  468. 
  DEFENSES,  |  464. 

ACTIONS  AGAINST  BXEOUTOBS  AMD  ADIUH- 

J8TBAT0BS.  |  46S. 

  SPECIAL  ADUINISTBAT0R8.  |  466. 

  IN  PERSONAL  OR  BEFBSSEHTATITS  OA- 

PACITY,  I  467. 

  JOINDER  OF  CAUSES,  |  468. 

  DEFENSES.  {  469. 

JURISDICTION,  I  470. 
VENUE,  I  471, 

TIME  TO  SUE  A2n>  LnCITATIONS.  |  472. 
REMOVAL  OB  DEATH  PENDING  ACTION,  f  4TS. 

  AS  ABATING  ACTION.  |  474. 

  CONDITIONS  PRECEDENT.  |  475. 

SETOFF  AND  COUNTERCLAIM,  |  4T6.  • 
PARTIES— IN  GENERAL,  t  477. 

  INTERVENTION,  |  478. 

PLEADING  AND  PROOF.  I  47d. 

 ALLEGATION  OF  RBPBESEMTATin  OA- 

PAOITT,  1  480. 

  ANSWER,  I  481. 

  AMENDMENT,    |  482. 

  DEMURRER.  |  488. 

EVIDENCE,  t  484. 

  WEIGHT  AND  SUFFICIENCY,  |  488. 

ISSUES  AND  BURDEN  OF  PROOF.  |  486. 
TRIAL,  I  487. 
NEW  TRIAL,  I  488. 

JUDGMENT  OB  ORDER,  i  480.   

  RENDITION,    FORM    AND  REQUIBrTES. 

»  490. 

  RECORD  AND  AMENDMENT,  |  401. 

  OPERATION     AND     EFFECT    OF  JUDG- 
MENT, I  492. 
COSTS,  I  498. 

APPEAL  AND  ERROR,  |  404. 

§'466.  Statntory  Provisions. 

{a]  Code  provisions  relating  to  ordinary  ac- 
tions do  not  govern  probate  proceedings  to 
which  other  special  provisions  apply.— -San- 
derson, In  re,  74  Cal.  305,  10  Pae.  753. 

§  467.  of  Action. 

[a]  If  action  to  enforce  a  trust  could  not 
have  been  maintained  against  a  testator,  it 
cannot  be  maintain^  against  his  executor. 
Lathrop  v.  Bampton,  31  Cal.  17,  89  Am.  Dee. 
141. 

[b]  Claim  rejected  by  administrator  of  ad- 
ministrator may  be  sued  on  in  eqnity. — ^Bush 
V.  Lindsey,  44  Cal.  121. 

[e]  Executor,  upon  settlement  of  final  ac- 
count, is  not  in  position  to  represent  his  ward 
as  guardian  at  the  trial  of  an  issue  as  to  her 
title  to  property  claimed  to  belong  to  the  es- 
tate, his  two  positions  of  trust,  as  executor 
and  guardian,  being  in  direct  antagonism 
upon  the  question  of  property  rights  involved 
in  the  proceedings,  and  the  probate  conrt  has 
no  jurisdiction  to  quiet  the  title  of  the  estate 
to  the  property  as  against  the  ward.  The  ex- 
ecutor could  not  be  heard  upon  appeal  from 
an  order  assnming  to  quiet  snch  title  if  it 
were  not  for  his  prospective  personal  lia- 
bility in  one  or  the  other  of  the  estates. — 'Ea- 
tate  of  Haas,  97  Cal.  232,  31  Pae.  893. 
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[ed]  Statute  does  not  nqaire  that  the  exec- 
utor or  administrator  moat  reject  a  elaiin.be- 
fore  an  action  can  be  maintained  upon  It. 
Cowgill  T.  Dinwiddie,  08  CaL  481,  33  Pae. 
439. 

[d3  Until  distribution  of  the  estate,  the  ad- 
ministrator is  absolatelj  entitled  to  the.pos- 
■easion  of  all  the  personal  property  of  the 
estate,  and  anj  interference  with  the  prop- 
er^ by  any  person  which  has  the  effect  of 
depriving  the  administrator  of  the  posses- 
sion is  a  conversion,  and  he  is  entitled  to 
recover  therefor  without  proving  an  indebt* 
edness  to  satis^  which  the  property  is  neces- 
sary.—Horton  T.  Jack,  115  CiJ.  20,  48  Pae. 
920. 

[e]  Executor  cannot,  except  when  expressly 
authorized  by  will  or  statnte,  create  obliga- 
tions which  will  give  right  of  action  against 
estate.— Sterrett  v.  Barker,  llO  CaL  495,  61 
Pae.  60S. 


{  468.   ByOndlton. 

[a]  Any  creditor  whose  claim  has  been  al- 
lowed or  is  evidenced  by  judgment  may  sue 
to  set  aside  fraudulent  conveyances  of  de- 
ceased.— Ohm  V.  Superior  Conrt,  85  CaL  647, 
39  Pae.  323. 

[b]  Creditor  may  maintain  suit  to  set  aside 
fraodnlent  conveyances  of  deceased  within 
three  years  after  judgment  in  his  favor. 
Ohm  V.  Superior  Court,  86  CaL  648,  20  Am. 
St.  Bep.  245,  26  Pac.  244. 

[e]  Order  of  superior  court  directing  cred- 
itor to  prosecute  action  in  name  of  adminis- 
trator to  set  aside  conveyance  made  by  de- 
ceased to  defraud  creditors  will  be  annulled 
on  writ  of  review. — Ohm  v.  Superior  Court, 
85  Cal.  645,  20  Am.  St.  Bep.  245,  24  Pac  244. 

[d]  Under  Code  of  Civil  Proeednre,  sec- 
tions 1589,  1590,  which  direct  the  adminis- 
trator, on  application  of  creditors  of  the  de- 
cedent, to  sue  to  set  aside  fraudulent  con- 
veyances made  by  decedent,  only  creditors 
whose  claims  have  been  allowed  by  the  ad-, 
ministrator,  or  who  have  established  them 
by  judgment,  can  compel  the  administrator 
to  sue, — Ohm  v.  Superior  Court  of  City  and 
County  of  San  Francisco,  85  Cal.  545,  20  Am. 
St.  Bep.  245,  26  Pac.  244. 

[e]  Ordinarily  an  action  to  recover  prop- 
erty fraudulently  conveyed  by  a  decedent 
in  his  lifetime  should  be  brought  by  his 
executor  or  administrator,  and  such  an  ac- 
tion by  a  creditor  will  not  lie,  unless  he 
shows  that  he  has  exhausted  all  means  to 
procure  such  an  aetion  to  be  brought  by  the 
proper  person;  bnt  where  the  alleged  fraud- 
olent  grantee  is  the  executrix,  a  suit  in 
equity  will  lie  in  favor  of  the  creditors  to 
set  aside  the  fraudulent  conveyance. — Em- 
mons V.  Barton,  109  Cal.  662,  42  Pae.  303. 

Fob  Avthokities  fbom  Otheb  Statks; 

See  18  Cyc.  880-885;  22  Cent.  Dig.,  eota. 
2332-2372,  U  1677-1697. 


§  469.    By  Ooexecnton  or  Ooadmioia- 

tntora. 

[a]  A  suit  by  an  executor  to  set  aside  a  con- 
veyance and  for  a  decree  that  the  property 
belongs  to  the  estate  of  decedent  held  main- 
tainable against  a  eoexecutor. — Stohr  t.  Stohr 
(Cal.  Sup.),  82  Pac  777. 

For  Adthobities  fboh  Otheb  Btaieb: 

See  18  Cyc.  874-880;  22  Cent  Dig.,  eols. 
2310-2331,  S5  1663-1676. 

§  460.   By  Administrator  do  Bonis  Hon. 

[a]  The  transferee  of  the  property,  who 
caused  it  to  be  sold  by  his  agent  and  the  pro- 
ceeds applied  to  the  payment  of  the  indebted- 
ness of  the  executrix  to  the  bank,  may  be 
treated  as  a  wrongdoer  by  the  successor  of 
the  executrix,  who  may  bring  an  action 
against  him  for  the  conversion  of  the  prop- 
erty.—Estate  of  MitcheU,  126  CaL  258,  58 
Pae.  640. 

§  461.  Aettona  by  Exeeoton  and  Admlnli- 

traton. 

[a]  Under  our  statute  an  executor  may 
maintain  an  action  for  trespass  committed 
upon  the  real  estate  of  his  testator  in  his 
lifetime.— Haight  v.  Oreen,  10  Oal.  113. 

[ab]  The  administrator  may  maintain  an 
action  for  the  wrongful  conversion  of  the 
personal  estate  of  the  deceased  intermediate 
the  death  and  issuance  of  letters. — Jabns  v. 
Nolting,  29  Cal.  507. 

[b]  Bnch  action  may  \«  maintained  against 
one  who  has  embezzled  or  alienated  the  per- 
sonal estate  -of  the  deceased  without  the  aid 
of  section  116  of  the  probate  act;  and  said 
section  does  not  give  a  new  right  of  action, 
but  merely  increases  the  damages. — Jahns  v. 
Nolting,  29  CaL  507. 

[c]  Administrator  of  deceased  husband  can- 
not maintain  any  claim  against  surviving 
wife  in  relation  to  property  claimed  by  her 
as  her  separate  property  which  the  deceased 
husband  could  not  have  successfully  asserted 
in  his  lifetime. — Peck  v.  Bnimmagim,  31  Cal. 
440,  81  Am.  Dec  195. 

[ed]  Adsdnistrator  may  bring  aetion  of 
trover  to  recover  value  of  property  converted. 
Ham  T.  Henderson,  SO  Cal.  367. 

[d]  Administrator  cannot  sue  to  enforce  a 
trust  and  compel  conveyance  to  himself. 
Janes  v.  Throckmorton,  57  Cal.  368. 

[e]  An  administrator  cannot  maintain  an 
action  to  recover  personal  property  belonging 
to  the  estate  after  he  has  ceased  to  be  admin- 
istrator of  the  estate. — Affierbach  t.  MeGov- 
em,  79  Cal.  268,  21  Pac  837. 

[f]  An  action  will  lie  in  favor  of  the  ad- 
ministrator of  an  estate  against  the  executors 
of  a  deceased  administrator  of  the  name  es- 
tate to  recover  the  proceeds  of  a  life  insur- 
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ance  policy  upon  the  life  of  the  intestate, 
and  the  value  of  other  personal  property  of 
the  estate,  collected  by  the  deceased  admin- 
istrator and  not  accounted  for  to  the  estate. 
Curran  t.  Kennedy,  89  CaL  98,  26  Pac.  641. 

[g]  Administrator  of  the  deceased  husband 
cannot  maintain  action  against  estate  of  de- 
ceased wife  to  recover  amount  of  insurance 
policy  payable  to  wife,  paid  according  to  its 
terms  to  administrator  of  the  deceased  wife, 
on  alleged  ground  that  policy  was  common 
property  of  the  husband  and  wife, — Crowe  v. 
Dobbel,  105  Cal.  350,  38  Pae.  957. 

[h]  Code  of  CivU  Procedure,  section  1581, 
providing  that,  for  the  purpose  pf  suits  to 
partition  the  estate  of  a  decedent,  the  posses- 
sion of  the  executors  or  administrators  is  the 
possession  of  the  heirs  or  devisees;  that  such 
possession  by  the  heirs  or  devisees  is  subject, 
however,  to  the  possession  of  the  executor  or 
administrator  for  the  purposes  of  adminis- 
tration—contemplates actions  by  the  heirs  or 
devisees  to  partition  the  property  of  the  es- 
tate, and  does  not  authorize  an  administrator 
to  maintain  an  action  for  partition  of  real 
estate  owned  by  deceased  at  the  time  of  his 
death  as  tenant  in  common  with  others, 
Eyer  v.  Fletcher-Eyer  Co.,  126  Cal.  482,  58 
Pac.  908. 

[i]  An  administrator  may  maintain  a  suit 
to  cancel  decedent's  deed,  procured  by  the 
fraud  or  undue  inflaence  of  the  grantees. 
CoUina  y.  OXaverty,  136  CaL  81,  68  Pac.  327. 

[j]  The  right  of  action  by  the  administrator 
is  commensurate  with  his  right  to  reduce  the 
estate  of  the  decedent  to  possession;  and  in 
the  exercise  of  such  right  the  distinction  be- 
tween equitable  anci  legal  estates  is  not 
material.  The  administrator  may  maintain 
any  action,  legal  or  equitable,  which  the 
decedent  could  have  maintained  in  his  life- 
time.—Collins  V.  O'Laverty,  136  CaL  31,  68 
Pae.  327. 

g  462.    In  PoKwal  or  B^praseuUttre 

OapacilT' 

[a]  Administrator  may  sue  personally  for 
conversion  of  personal  property  in  his  pos- 
session, belonging  to  different  estates. — ^Muueh 
v.  Williamson,  24  Cal.  167. 

[b]  Where  an  administrator  borrowed  money 
in  his  individual  capacity,  pledging  certifi- 
cates of  stock  belonging  to  the  estate,  he 
could  maintain  replevin  therefor  in  his  official 
capacity,  though  the  money  was  used  in  part 
to  pay  debts  against  the  estate. — ^Parks  t. 
Moekenhanpt,  133  CaL  424,  65  Pae.  875. 

g  463.    To  Sat  Asldfi  mndvlQiit  Oon* 

▼eyancas. 

[a]  Under  Code  of  Civil  Procedure,  sections 
1589,  1590,  providing  that  an  administrator, 
on  the  application  of  the  decedent 's  creditors, 
shall  sue  for  the  purpose  of  setting  aside 
fraudulent  conveyances  made  by  the  decedent 
in  his  lifetime,  only  such  creditors  whose 


claims  have  been  allowed  by  the  adminis- 
trator or  have  been  established  by  judgment 
can  compel  the  administrator  to  bring  the 
action. — Ohm  v.  Superior  Court  of  City  and 
County  of  San  Francisco,  85  Cal.  545,  26  Pae. 
244;  Field  v.  Andrada,  106  CaL  107,  39  Pae. 
323. 

[b]  Creditor  whose  claim  has  been  disal- 
lowed is  not  "creditor"  within  meaning  of 
section  1590,  Code  of  Civil  Procedure. — Ohm 
V.  Superior  Court,  85  Cal.  547,  26  Pac.  244. 

[c]  Administrator  cannot  sue  to  set  aside 

conveyance  of  deceased  unless  there  are  cred- 
itors and  deficiency  of  assets. — Ohm  v.  Su- 
perior Court,  85  Cal.  547,  20  Am.  St.  Ben. 
245,  26  Pae.  244. 

[cd]  To  authorize  an  administrator  to  sue 
under  Code  of  Civil  Procedure,  section  1589, 
to  set  aside  a  deed  of  his  intestate  as  void 
against  creditors,  there  must  exist  creditors 
to  be  paid,  and  there  must  be  an  insufficiency 
of  assets  to  meet  their  demands. — ^Field  v. 
Andrada,  106  Cal.  107,  39  Pae.  323. 

[ee]  A  sale  of  chattels  by  decedent,  though 
not  accompanied  by  delivery,  having  been 
valid  against  him  and  his  heirs,  and  there- 
fore bis  administrator,  recovery  thereof  by 
the  purchaser  from  the  administrator  can- 
not be  defeated,  under  Code  of  Civil  Pro- 
cedure, sections  1589,  1590,  pivviding  that, 
when  there  is  a  deficiency  of  assets  in  the 
hands  of  an  administrator,  he  shall  aae  for, 
and  may  recover,  for  the  benefit  of  creditors, 
property  conveyed  by  decedent  in  fraud  of 
creditors;  it  not  appearing  that  the  claims 
against  the  estate  which  have  been  allowed 
by  the  administrator,  or  are  evidenced  by 

dgment,  exceed  the  assets  in  his  hands. 

nrphy  t.  aayton,  114  Cal.  526,  43  Pm.  613, 

[d]  An  administrator  who  brings  ui  ac- 
tion for  the  benefit  of  creditors  of  the  estate 
to  set  aside  a  conveyance  made  by  the  de- 
cedent in  fraud  of  his  creditors,  one  parcel 
of  which  had  been  previously  mortgaged  by 

.the  decedent  to  a  third  person,  ia  only  en- 
titled to  subject  to  the  claims  of  such  cred- 
itors the  land  frandulently  conveyed  in  the 
condition  in  whieh  it  was  at  tiie  date  of  th« 
fraudulent  deed,  and  is  sot  entitled  to  the 
benefit  of  the  mortgage. — ^Aekerman  t.  Merle, 
137  Oal.  169,  69  Pac.  983. 

[e]  The  fact  that  the  allowed  claims  were 
upon  a  judgment  which  was  a  lien  on  the 
proper^  prtor  to  the  fraudulent  eonveyiuiee 
does  not  affect  the  right  of  the  administrator 
to  have  the  fraudulent  conveyance  declared 
void  by  judicial  decree. — Ackerman  r.  Merle, 
137  Cal.  157,  69  Pac.  982. 

[f]  The  statute  gives  the  right  to  the  ad- 
ministrator, in  case  of  the  deficiency  of 
assets,  "to  recover  for  the  benefit  of  ered- 
itors  all  such  real  estate  so  fraudulently  con- 
veyed." If  the  holders  of  the  fraudulent 
conveyance  deem  that  there  is  a  large  margin 
of  value  of  the  property  in  excess  of  the 
elaims  of  creditors  that  ought  not  to  be 
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handled  hj  the  administrator,  they  may  pay 
off  the  ereditora  and  prevent  farther  right 
of  action. — Aekerman  t.  Uerle,  137  CaL  157, 
69  Pae.  982. 

§  464.   Def  oisea. 

[a]  In  action  for  contribntion  by  executor, 
defendant  cannot  object  that  original  claim 
was  not  presented,  before  payment. — ^Dussol 
T.  Bragnire,  50  CaL  456. 

[b]  The  fact  that  the  sale  of  a  decedent's 
personal  property  by  his  widow  to  a  third 
person  was  made  under  a  matual  mistake  of 
law,  each  believing  that  the  widow  had  the 
right  to  sell  the  same,  affords  no  defense,  and 
gives  rise  to  no  rights,  in  an  action  against 
the  purchaser  by  decedent's  administratrix, 
where  she  was  not  a  party  to  the  sale  or  to 
the  mistake. — Snyder  v.  Jack,  140  Cal.  5S4, 
74  Pae.  139,  judgment  affirmed,  140  OaL  58^ 
74  Pae.  355. 

[e]  It  is  no  defense  to  an  action  by  an  ad- 
mioistrator  upon  a  note  due  his  decedent 
that  pending  the  settlement  of  the  estate  the 
Dote  was  deposited  with  a  trust  company  by 
order  of  court,  and  was  produced  therefrom 
only  for  the  purpose  of  the  action. — Cornwall 
T.  McElratfa,  39  Pao.  617. 

Fob  AuTHOBmu  nox  Otbir  Staivs: 

See  18  Cye.  892-894;  22  Cent  Dig.,  eola. 
2365-2372,  §§  1692-1697. 

I 

;{  465.  Aettoni  Against  Exeeoton  and  AA- 
mlulstrators. 

[a]  There  being  no  necessity  for  a  fore- 
closure suit  against  an  estate,  where  the 
claim  has  been  allowed,  sueh  a  bill  will  not 
lie.— Falkner  v.  Folsom's  Exrs.,  6  CaL  412. 

[b]  A  suit  for  foreCloBUTe  may  be  main- 
tained in  the  district  court  against  executors 
or  administrators  after  the  claim  has  been 
presented  and  allowed  as  a  debt  against  the 
estate,  but  no  judgment  has  been  asked 
against  the  estate  for  the  debt  or  any  part  of 
it,  when  the  sole  object  sought  is  to  reach 
and  subject  to  sale  the  mortgaged  property, 
and  to  have  the  proceeds  appUed  to  the  pay- 
ment of  the  debt.— Fallon  v.  Butler,  21  CaL 
24;  Pechaud  v.  Einquet,  21  Cal.  76. 

[c]  An  action  will  not  lie  against  an  ex- 
ecutor to  have  a  trust  declared  against  his 
testator's  property  for  money  received  by 
the  testator,  where  the  trust  fund  cannot  be 
identified  by  showing  a  separate  and  inde- 
pendent fund  or  Talue  readily  distinguish- 
able from  all  ot^er  funds;  the  proper  remedy 
being  the  presentation  of  plaintiff  'e  claim 
to  the  executor,  and  suit  thereon  if  rejected. 
Oreutt  V.  Oould,  117  CaL  315,  49  Pac.  188. 

[d]  The  estate  of  a  decedent  is  not  liable 
to  the  widow  for  the  misapplieatioii  by  the 
administrator  of  the  proceeds  of  an  insurance 
policy  paid  to  the  administrator  for  the 
widow.— Niekala  v.  Stanley,  147  CaL  794,  81 
Pm.  117. 


[e]  Bight  to  sue  administrator  held  not 
waived  by  bringing  action  against  heirs  be- 
fore his  appointment. — Charchill  v.  Wood* 
worth  (CaL  Sup.),  84  Pac.  155. 

g  466.   Special  Administrators. 

[a]  Special  administrators  may  be  sued  for 
ui  obstruction  of  a  private  way  which  they 
created  or  maintain. — ^Hardin  v.  Sin  Claire, 
115  CaL  460,  47  Pae.  363. 

§  467.    In.  Personal  or  BepreaentatlTe 

Capacity. 

[a]  An  action  for  a  breach  of  personal  duty, 
,  such  as  a  neglect  to  repair  a  defect  on  a 

poblie  street,  can  only  be  maintained  against 
the  delinquent  individually,  and  not  in  his 
representative  capacity  as  administrator,  so 
as  to  charge  the  estate  he  represents. — ^Eustace 
V.  Jahns,  38  CaL  3. 

[b]  Where  an  administrator  does  not  pay 
over  as  ordered  by  a  decree  of  distribution, 
an  action  by  a  distributee  is  properly  brought 
against  him  in  his  individual,  net  hi  his 
representative,  capacity. — Melons  r.  DaWs, 
07  Cal.  279,  7  Pac.  703. 

[c]  A  complaint  against  one  individually 
and  as  executor,  to  recover  money  paid  on 
the  price  of  land  of  the  estate,  at  a  sale 
which  was  afterward  vacated,  is  bad  for 
misjoinder  of  parties  defendant,  misjoinder 
of  causes,  and  ambiguity,  it  not  appearing 
whether  it  was  sought  to  eharge  the  defend- 
ant personally  or  in  his  representative  ca- 
pacity.— Sehlicker  v.  Hemenway,  110  OaL 
579,  42  Pac  1063. 

[d]  A  complaint  to  recover  money  paid  at 
a  private  sale  of  land  of  an  estate,  on  the 
ground  that  the  executor  was  directed  to 
make  public  sale  thereof,  does  not  state  a 
eause  of  action  against  the  executor  in- 
dividually.— Sehlicker  v.  Hemenway,  110  CaL 
579,  42  Pac.  1063. 

[e]  Only  way  action  can  be  brought  against 
estate  is  to  sue  executor  or  administrator  in 
his  representative  capacity;  he  cannot  be 
sued  in  same  action  individually  and  officially. 
Sterrett  v.  Barker,  119  CaL  494,  51  Pac.  695. 

[f]  Though  an  administrator's  contract  to 
sell  land  could  not  be  performed  because  the 
court's  decree  ordering  the  sale  could  not  be 
obtained  within  the  time  stipulated  in  the 
contract,  the  purchaser  could  recover  the  de- 
posit which  he  made  with  the  administrator's 
broker,  in  an  aetion  against  the  administrator 
personally. — ^Melone  v.  Buffino,  129  CaL  514, 
79  Am.  Bt.  Eep.  127,  62  Pac.  93. 

[g]  Where  a  contract  made  by  an  adminis- 
trator 's  agent  to  refund  deposit  money  on 
certain  conditions  failed  to  disclose  the  ad- 
ministrator's representative  capacity,  the 
agreement  to  rafnnd  could  be  enforced 
against  the  administrator  personally. — Melone 
V.  Buffino,  129  CaL  514,  79  Am.  St.  Bep.  127, 
62  Pae.  93. 
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[h]  Action  against  an  administrator  held 
brought  against  him  as  snch,  and  judgment 
for  him  would  be  snstained  if  the  complaint 
stated  no  cause  of  action  against  the  estate. 
Niekals  t.  Stanley,  146  Cal.  794,  81  Pme.  117. 

I  468.   JolBte  M  Omm. 

[a]  An  action  will  not  lie  hy  plaintiff  In  his 
individual  right  and  also  as  executor  or  ad- 
ministrator.—Dias  v.  Phillips,  59  Cal.  293. 

[b]  An  administrator  was  made,  in  the  same 
action,  a  defendant  in  his  representative  ca- 
pacity, and  in  hie  personal  capacity  with 
others,  the  plaintifb  being  creditors  of  the 
estate  whose  claims  had  been  rejected,  and 
the  purpose  of  the  action  being  to  compel  a 
transfer  to  the  estate  of  property  which  it 
was  charged  that  his  eodefendants  and  him- 
self held  upon  a  coDBtructive  trust  for  the 
estate.  Held,  that  two  causes  of  action  were 
joined  ia  one^ — ^Mesmer  t.  Jenkins,  61  CaL 
151. 

I  469.   Dflf  esses. 

[a]  Where  a  husband  took  the  half  of  the 
community  property  belonging  to  his  deceased 
wife,  and  died  in  possession  of  a  portion  of 
it,  the  executors,  in  an  action  by  the  children 
for  their  share  of  the  proceeds  of  such  prop- 
erty as  the  father  had  disposed  of,  cannot 
set  up  his  want  of  power  to  sell  as  a  defense. 
Ord  T.  De  La  Oaerra,  18  Cal.  67. 

[b]  When  an  administrator  has  qnalifled, 
and  received  letters,  he  is  entitled  to  the  as- 
sets of  the  estate -wherever  they  may  be;  and, 
if  he  has  obtained  possession  of  a  note,  no 
matter  from  whom,  the  defendant  cannot,  in 
action  brought  on  it,  object  that  it  is  not 
properly  in  his  enstody. — Loeas  Todd,  28 
Cal.  182. 

[c]  In  an  action  against  an  executor  for  a 
debt  due  from  his  decedent, '  the  fact  that  a 
prior  claim  for  a  less  amount  was  filed  by 
the  claimant  and  disallowed  does  not  estop 
her  from  asserting  her  rights  under  the  later 
claim,  where  she  testified,  without  being  con- 
tradicted, that  the  first  claim,  which  she 
never  saw,  was  largely  IneorriBet. — ^Warren 
McOUl,  103  Cal.  153,  37  Pae.  144;  DalseU  ▼. 
MeOin,  37  Pae.  145. 

Fob  Authorities  pboh  Othsb  States: 

Bee  18  Qje.  691;  22  Cent  Dig.,  eols. 
2327-2331,  SS  1674-1676. 

I  470.  JBilBdletlasi. 

[a]  Under  the  laws,  services  rendered  and 
money  advanced,  at  the  request  of  an  ad- 
ministrator, for  the  benefit  of  an  estate,  are 
"expenses  of  administration";  and  the  pro- 
bate court  has  exclusive  original  jurisdiction 
to  adjust  and  enforce  such  demands. — Oumee 
V.  Maloney,  38  CaL  85,  99  Am.  Dee.  858. 

Ttm  AtJTHOBiTUB  ROH  Othek  Statbs: 

See  18  Cyc.  905-911;  22  Cent  Dig.,  vHb. 
2391-2402,  SS  1716-1725. 


S  471.  Vsmw. 

[a]  An  executor,  actually  residing  In  an- 
other county,  has  no  official  residence  in  the 
eonnty  in  which  his  testator  resided  and  the 
will  was  probated,  for  the  purposes  of  suit- 
Thompson  T.  Wood,  115  CaL  301,  47  Pae. 
50. 

[bl  An  executor  is  not  a  public  o*Bcer,  with- 
in Code  of  Civil  Procedure,  section  393,  sub- 
division 2,  relating  to  the  place  of  trial  of 
actions  against  public  officers. — ^Thompson  t. 
Wood,  lis  CaL  801,  47  Pae.  50. 

Fob  ArTHOBrriBs  nou  Otheb  States: 

See  28  Cyc.  911,  912;  22  Cent  Dig.,  cola. 
2402-2405,  SS  1726-1728. 

$  472.  Tlnw  to  8w  and  Umitattoiif. 

[a]  Under  the  aet  regulating  the  settlement 
of  estates  (section  135),  when  a  claim  is  re- 
jected, unless  the  holder  sues  the  executor 
or  administrator  within  three  months  after 
rejection,  if  it  be  then  due,  or  within  three 
mouths  after  it  becomes  dne,  it  is  forever 
barred.~Benediet  v.  Haggin,  2  Cal.  386. 

[b}  Presentation  of  claim  stops  limitation 
against  heirs  who  aabsequently  contest  it— 
Beckett  T.  Selover,  7  CaL  815,  241,  68  Am. 
Dec  237. 

[c]  Lapse  of  many  years  between  death  and 
administration  is  immaterial  if  at  time  of 
death,  debt  is  not  barred  by  statute  of  limi- 
tations.— Danglada  Da  La  Gnerra,  10  CaL 
386,  19  CaL  85. 

[d]  Where  the  wife  died  in  1843,  in  this 
state,  and  the  husband  managed  and  in  part 
disposed  of  the  common  property,  and  then, 
in  1858,  died,  leaving  a  will  giving  his  prop- 
erty to  certain  persons,  held,  that  they,  in 
suit  by  the  children  for  a  settlement  and 
distribution  of  their  mother's  share  in  the 
common  property,  cannot  set  up  the  statute 
of  liinitations,  because  the  husband  and 
father  held  the  property  in  trust — Ord  T. 
Dq  La  Ouerra,  18  CaL  67. 

[e]  Judgment  was  obtained  against  dece- 
dent in  1850,  and  he  died  in  February,  1858, 
and  letters  of  administration  issued  in  De- 
cember, 1856.  The  judgment  was  presented 
to  the  administrators  as  a  claim  against 
the  estate  in  February,  1859,  and,  being  re* 
jected,  suit  was  brought  in  March  following 
to  compel  its  aHowance.  Held,  that  presenta- 
tion of  the  claim  to  the  administrator  was 
substituted  in  place  of  suit,  and  the  right 
to  sue  comes  from  the  refusal  to  allow  the 
claim  against  the  estate;  and  hence  it  was 
not  barred  by  the  statute  of  limitations  of 
five  years  applicable  to  judgments. — Qnivey 
T.  Hall,  19  Cal.  97. 

[f]  Plaintiff  was  appointed  administrator  of 
the  estate  of  P.,  seventeen  years  after  P.'e 
death,  and  shortly  thereafter  brought  ac- 
tion against  B.  and  others  to  recover  posses- 
^n  of  a  lot,  and  alleged  in  his  complaint 
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that  P.  died  seised  aiid  possessed  of  saeli  lot; 
that  IB  February,  1867,  after  appropriate  pro- 
ceedings therefor,  plaintiff  had  been  appointed 
administrator  of  the  estate  of  P.;  that,  by  vir- 
tue of  such  appointment,  the  plaintiff,  ]i£areh 
1,  1867,  became,  and  from  thenceforth  was, 
entitled  to  possession  of  the  lot;  and  that, 
while  plaintiff  was  in  posseasion,  the  defend- 
ants, B.  and  others,  March  2,  1867,  wrongfully 
entered  and  expelled  the  plaintiff  therefrom, 
and  withheld  the  possession  from  him.  Held 
that,  eonsidering  the  facts  of  the  entry  of  de- 
fendants without  title,  so  late  as  March,  1867, 
and  after  plaintiff  became  administrator,  as 
disclosed  in  the  complaint,  the  cause  of  action 
declared  on  was  not  atale.— Healy  t.  Bneh- 
anan,  34  Cal.  S67. 

[g]  A  person  died,  seiaed  of  certain  lands, 

in  April,  1854,  having  placed  W.  in  possession. 
In  October,  1854,  W.  made  entry,  and  claimed 
said  lands  as  hia  own,  and  held  undisturbed 
possession  for  twelve  years.  In  October, 
1866,  the  administrator  of  the  estate  of  the 
decedent  brought  ejectment  against  W. 
Held,  that  the  action  was  barred  by  limita* 
tiona. — Tynan  t.  Walker,  85  CaL  634,  95  Am. 
Dee.  162. 

Pi]  Action  by  administrator  to  recover 
property  conveyed  by  decedent  in  fraud  of 
creditors  may  be  brought  within  three 
yean  after  last  judgment  obtained  by  any 
creditor.— Forde  mempt  Fire  Co.,  60  Cal. 
299. 

[i]  Until  the  entry  of  a  decree  discharging 
the  ezeentor,  the  administration  of  the  estate 
is  still  pending,  and  until  then,  under  code, 
section  1697,  no  claim  against  the  estate 
which  has  been  presented  and  allowed  Is  af- 
fected by  the  statute  of  limitations. — Dobs 
T.  Dohs,  60  Cal.  255. 

[il  At  any  time  within  stz  months  after 
the  dismissal,  without  prejudice,  of  a  peti- 
tion to  a  probate  court  to  compel  an  adminis- 
trator to  convey  lands  in  accordance  with  the 
terms  of  a  bond  executed  by  -the  decedent, 
the  obligee  may  sue  in  the  superior  court  for 
a  specific  performance  of  the  contract. — Hall 
T.  Bice,  64  Cal.  443,  1  Pac.  891. 

[k]  Unless  barred  by  time,  right  of  action 
against  estate  is  not  lost  by  negligence  in 
prosecution  of  claim. — ^Bially  v.  McDonald,  66 
Cal.  530,  6  Pac.  890. 

[1)  The  three  months  within  which  an  ac- 
tion must  be  brought  on  a  rejected  claim 
(Code  Civ.  Proc,  sec.  1498)  do  not  begin  to 
mn  until  the  actual  rejection  by  indorse- 
ment to  that  effect. — Bank  of  Ukiah  v.  Shoe- 
make,  67  Cal  147,  7  Pae.  420. 

[m]  Presentation  and  allowance  of  elaim 
fonnded  on  note  and  mortgage  suspends  stat- 
ute of  limitation  during  probate  proceedings. 
German  etc.  Soe.  t.  Hntehinson,  68  Cal.  54, 
8  Pae.  627. 

[mn]  Code  of  Civil  Procedure,  section  1496, 
providing  that,  if  an  administrator  or  ez- 
eentOT  refuse  or  negleet  to  indorse  his  allow- 
Cal.  Digest,  Vol.  a— 148 


anca  or  rejection  of  a  daim  for  ten  daya 

after  its  presentation,  the  claimant  may  deem 
the  elaim  rejected  on  the  tenth  day,  does 
not  require  the  executor  or  administrator  to 
pass  upon  the  claim  within  ten  days;  and  if 
he  refuse  to  let  the  claimant  know  what 
he  has  done,  the  claimant  can  treat  the  pro- 
ceeding as  nugatory,  and  file  a  new  claim, 
and  thus  avoid  the  running  of  the  atatute 
of  limitations,  which  bars  an  action  not 
brought  within  three  months  after  the  elaim 
ia  rejected,  aeeording  to  Code  of  Civil  Pro- 
cedure, section  1498. — Steward  t.  Hinkel,  72 
Cal.  187,  13  Pac  494. 

[n]  Under  seetion  1569  of  the  Code  of  Civil 
I^ocedure  an  action  against  the  estate  of  a 
deceased  person  to  foreeloae  a  mortgage  on 
a  homestead  is  not  affected  by  the  statute 
of  limitations  pending  the  proceedings  for 
the  settlement  of  the  estate  when  the  mort- 
gage and  the  note  secured  thereby  have  been 
presented  to  the  administrator  of  the  estate 
and  to  the  judge,  and  allowed  by  them.— 
Wise  ▼.  Williams,  72  CaL  644, 14  Pac.  204. 

[o]  Code  of  Civil  Procedure  section  1500, 
provides  that,  without  presentation  of  the 
mortgage  as  a  claim  to  the  executor  or  ad- 
ministrator, a  suit  may  be  brought  by  tho 
holder  of  a  mortgage  to  enforce  the  same 
against  the  property  subject  thereto,  where 
aU  claim  against  other  property  has  been , 
waived  in  the  complaint.  Held,  that  the  ac- 
tion would  lie  even  after  settlement  and  final 
distribution  of  the  estate. — ^DreyfoM  r.  Ofles, 
79  CaL  409,  21  Pac.  840. 

[p]  An  action  to  foreclose  a  mortgage 
brought  after  the  death  of  the  mortgagor, 
in  which  the  oomplaiot  waives  all  recourse 
against  other  than  the  mortgaged  property, 
is  not  barred  by  failure,  to  commence  within 
the  time  for  the  presentation  of  claims 
against  the  deceased  mortgagor's  estate.— 
Anglo-Nerada  «Assur.  Corp.  Nadeau's 
Exrs.,  90  CaL  893,  27  Pae.  302;  German  Sav- 
ings etc.  Soft.  V.  Fisher,  92  CaL  508,  £8  Pac 
591. 

[q]  Where  a  claim  against  an  estate  has 
been  once  presented  and  rejection  thereof 
indorsed  by  the  executrix,  and  the  attorney 
for  the  claimant,  deeming  the  elaim  as  pre- 
sented not  formal  enough,  again  presents  it 
to  the  attorney  for  the  executrix,  who  gives 
no  formal  or  apparent  consent  that  the  first 
rejection  shall  be  set  aside,  or  that  the  second 
presentation  will  be  treated  as  the  only  one 
made,  and  the  claim  is  indorsed  rejected  a 
second  time,  the  statute  of  limitations  runs 
from  the  date  of  the  first  rejection. — Qillespie 
T.  Wright,  93  Cal.  169,  28  Pac  868. 

[r]  The  remarriage  of  an  executrix  more 
than  a  year  after  taking  out  letters  testa- 
mentary, but  before  the  bar  of  the  statute 
had  attached  to  a  debt  in  respect  to  which 
it  had  commenced  to  run  in  the  lifetime  of 
her  testator,  does  not,  ipso  facto,  cause  her 
authority  to  cease;  and  an  action — ^no  elaim 
having  been  made  before — brought  within  one 
year  uter  appointment  of  administrator  with 
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will  annexed,  bnt  after  tlie  atatntoTT^  bar  bad 
attached,  is  not  saved  by  Code  oi  Civil  Pro- 
eednre,  Bection  353. — McMillan  t.  Hayward^ 
»4  Cal.  357,  29  Pac.  774. 

[s]  A  person  haviDg  a  claim  against  an  es- 
tate who  baa  not  elected  to  consider  his  elaim 
rejected  npon  the  tenth  day  after  presenta- 
tion may,  subsequently  thereto,  and  at  any 
time  before  official  action  by  the  executor  or 
administrator  thereon,  elect  at  his  option  to 
consider  his  claim  as  rejected,  and  may,  under 
section  1498  of  the  Code  of  Civil  Procedure, 
bring  an  action  tliereon  within  three  months 
after  notice  of  such  election,  and,  in  the  ab- 
sence of  other  proof,  suit  brought  is  conclu- 
sive evidence  of  such  election  and  notice 
thereof.— CowgiU  t.  Dinwiddle,  98  CaL  481, 
33  Pae.  430. 

[t]  Where  a  claim  was  presented  against 
an  estate,  and  thereafter,  upon  inquiry  made 
of  the  executor's  attorneys,  the  attorney  for 
the  claimant  was  told  that  he  might  consider 
the  claim  rejected  upon  that  day,  but  the  at- 
torneys for  the  executor  refused  to  allow  an 
inspection  of  the  elaim  or  to  return  it  to  the 
claimants,  the  fact  that  the  claim  was  in  fact 
marked  rejected,  as  of  a  date  prior  thereto, 
eoald  not  constitute  a  rejection  of  the  claim  as 
of  that  date  binding  upon  the  claimant,  and 
such  apparent  rejection  may  be  disregarded 
by  the  claimant. — Cowgill  t.  Dinwiddle,  98 
Cal.  481,  33  Pac.  439. 

[u]  Where  the  note  and  mortgage  drew 
interest  at  a  stipulated  rate,  but  the  claim 
against  the  estate  of  the  deceased  mortgagor 
was  only  allowed  for  the  principal  debt, 
and  not  for  the  accrued  interest,  and  no  ac- 
tion was  brought  to  foreclose  the  mortgage 
for  principal  and  interest  within  three 
months  after  the  allowance  of  the  claim,  the 
claim  for  accrued  interest  is  barred  by  the 
statute  of  limitations,  and  there  can  be  no 
foreclosure  of  the  mortgage  •  therefor. — Con- 
solidated Nat.  Bank  of  San  Diego  t.  Hayes, 
112  CaL  76,  44  Pac  469. 

[v]  Statute  of  limitations  does  not  com- 
mence running  when  no  administration  ex- 
ists on  decedent's  estate  at  time  cause  of  ac- 
tion accrued.— BuUard,  In  re,  116  Cal.  356,  48 
Pac.  219. 

[w]  If  a  claim  for  funeral  expenses  be  sub- 
mitted to  the  administrator  for  his  approval, 
suit  may  be  brought  thereon  more  than  three 
months  after  he  rejects  it. — ^Porter  t.  Lewin, 
123  Cal.  146,  55  Pac.  783. 

[x]  A  claim  which  becomes  due  on  presenta- 
tion is  one  "then  due,"  within  Code  of  Civil 
Procedure,  section  1498,  requiring  suit  on  a 
claim  within  three  months  after  rejection  by 
an  administrator,  "if  it  be  then  due."— 
Maurer  v.  King,  127  Cal.  114,  59  Pac.  290. 

[y]  The  provision  of  Code  of  Civil  Proce- 
durei  section  1498,  that,  if  a  claim  against 
an  estate  be  not  due  at  the  time  of  its  rejec- 
tion, suit  shall  be  brought  within  two  months 
after  it  becomes  due,  was  not  intended  to 
shorten  the  preceding   provision,  requiring 


ndt  within  three  months,  if  it  be  then  dn^ 
but  to  extend  it,^ — ^Manrer  v.  King,  127  CaL 
114,  09  Pae.  290. 

[z]  Defendant's  intestate  died  in  1896,  leav- 
ing plaintiff's  claim,  due  January  17,  1893, 
evidenced  by  a  written  contract,  unpaid. 
March  2,  1896,  letters  of  administration  were 
issued  to  defendant;  and  on  June  11,  1896, 
plaintiff  presented  his  claim  to  defendant,  who 
held  it  until  August  16,  1897,  when  he  re- 
jected it,  and  plaintiff  sued  thereon  Octo- 
ber 2,  1897.  Held  that,  since  more  than  one 
year  had  elapsed  after  defendant's  letters 
were  issued  before  the  action  was  commenced, 
the  elaim  was  barred,  as  the  action  could 
have  been  commenced  after  defendant  had 
neglected  for  ten  days  to  pass  on  it,  under 
Code  of  Civil  Procedure,  section  1496. — Bar- 
clay V.  Blackinton,  127  Cal.  189,  59  Pac  834. 

[aa]  Under  Code  of  Civil  Procedure,  section 
1498,  providing  that  where  a  claim  is  rejected 
by  an  executor  the  holder  must  sue  the 
executor  within  three  months,  if  it  be  then 
due,  or  within  two  months  after  it  becomes 
due,  an  action  against  an  executrix  on  a  -con- 
tract made  between  plaintiff  and  deceased 
two  years  before  his  death,  as  to  certain  live- 
stock, which  was  to  continue  in  force  for 
four  years,  and  which  was  presented  to  the 
executrix  as  a  contingent  eMm  and  rejected, 
does  not  lie  until  such  elaim  becomes  due. — 
Morse  v.  Steele,  132  Cal.  456,  64  Pac  690. 

[bb]  Code  of  Civil  Procedure,  section  1498, 
provides  that  in  case  of  a  rejected  claim  the 
holder  must  bring  suit  within-  three  months 
after  rejection,  or  within  two  months  from 
the  time  it  becomes  due,  or  the  action  will 
be  barred.  A  mortgage  provided  that,  if  any 
interest  should  not  be  paid  when  due,  the 
whole  amount  of  principal  and  interest 
should  become  immediately  due  and  payable 
at  the  option  of  the  mortgagee,  to  be  exer- 
cised within  ninety  days  from  the  default. 
Within  three  months  after  an  installment  of 
interest  became  due,  the  mortgagee  presented 
a  claim  to  the  mortgagor's  administrator  for 
the  principal  and  interest  to  date;  and  within 
more  than  three  months  after  the  rejection 
of  the  claim,  but  within  two  months'  from 
the  maturity  of  the  note,  the  mortgagee 
brought  an  action  to  foreclose.  Held,  that 
the  action  was  not  barred,  since  the  presen- 
tation of  a  claim  for  the  whole  amount  of 
principal  and  interest  did  not  constitute  an 
election  that  the  whole  debt  was  then  due. — 
Moore  V.  Buasell,  133  CaL  297,  85  Am.  St. 
Eep.  166,  65  Pac  624. 

[ce]  Plaintiff  performed  services  for  de- 
ceased for  sixteen  years.  During  the  first 
six  years  there  was  no  agreement  aa  to  pay- 
ment. She  then  agreed  to  pay  for  his  aer- 
viees  when  she  sold  certain  land  belonging 
to  her,  whieh  she  bad  not  sold  when  she 
died.  Held  that,  under  Code  of  Civil  Pro- 
cedure, section  360,  and  Civil  Code,  section 
1697,  the  claim  was  due,  and  limitations  com- 
menced to  run  as  to  the  services  performed 
prior  to  such  agreement,  at  the  times  the 
servi'-es  were  ren(3ered. — Thompson  T,  Bni^ 
134  Cal.  26,  66  Pac  24. 
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[dd]  Code  of  Civil  Procedure,  section  1498, 
providing  tliat  a  suit  most  be  brought  apon 
contingent  elainu  against  a  decedent's  estate 
within  two  months  after  they  become  due, 
does  not  authorize  a  snit  to  be  brought  there- 
on before  thej  are  due;  and  hence,  in  an  ac- 
tion upon  a  promise  by  a  decedent  to  pay 
plaintiff  a  certain  sum  of  money  when  dece- 
dent could  sell  her  lands,  wherein  it  ap- 
peared that  such  lands  had  never  been  sold, 
plaintiff  was  not  entitled  to  recover. — Brooks 
V.  Lawson,  136  Cal.  10,  68  Pac.  97. 

[ee]  Under  Code  of  Civil  Procedure,  section 
1498,  provicUng  that  when  a  claim  is  rejected 
either  by  an  executor  or  administrator  or  a 
judge  of  the  superior  court  the  holder  mast 
sue  _  within  three  months  from  the  rejection 
if  it  be  then  due,  or  within  two  months 
after  it  becomes  due,  the  limitation  begins 
to  nm  from  the  dat«  of  rejection  by  an  ad- 
ministrator.—Jones  T.  Walden,  146  Cal  623, 
78  Pac.  1046. 

F(S  AUTHOBITIES  VBOU  OTHBK  StATIS: 

See  18  Cyc.  913-944;  22  Cent.  Dig.,  cols. 
2406-2468,  88  1729-1764. 

§  473.   Bttsoval  or  Death  Pending  Action. 

[a]  Where  plaintiff,  as  special  administra- 
trix, was  served  with  a  motion  to  dismiss  the 
action,  she  has  the  right  to  appeal  from 
the  judgment  against  her  on  such  motion,  al- 
though her  special  letters  had  been  revoked 
prior  to  taking  the  appeal. — ^Peck  v.  Agnew. 
126  CaL  607,  59  Pac.  125. 

[b]  A  judgment  rendered  against  an  ad- 
ministrator, after  his  removal  from  office, 
is  invalid,  though  rendered  during  the  pen- 
dency of  an  appeal  by  him  from  the  order 
of  removal.  Order  (1898)  129  Cal.  xviii,  53 
Pae.  1077,  affirmed.— More  v.  More,  127  Cal. 
469,  69  Pae.  823. 

[e]  Judgment  against  one  as  administrator 
is  invalid,  he  having  been  removed  after 
sabmisaion  of  the  cause,  bat  before  judg- 
ment, notwithstanding  pendency  of  his  ap- 
peal from  order  of  removaL  It  may,  how- 
ever, be  entered  against  him  nunc  pro  tunc, 
as  of  the  date  of  submission. — More  v.  Miller, 
129  Cal.  xviii,  53  Pac.  1077;  More  v.  More, 
129  Cal.  xviii,  63  Pae.  1077. 

Fm  Atithobitibs  fboh  Otheb  States: 

See  18  Cyc.  968-970;  22  Cent  Dig.,  cola. 
2505-2514,  88  1787-1789. 

{  474.   As  Abating  Action. 

[a]  An  action  to  quiet  title  to  and  recover 
the  possession  of  land,  alleged  to  belong  to 
the  estate  of  a  deceased  person,  which  is 
brought  by  the  special  administratrix  of  the 
estate  of  such  deceased,  does  not  abate  by 
the  revocation  of  the  special  letters  of  ad- 
nioistration. — ^Peck  t.  Agnew,  126  CaL  607, 
59  Pae.  126. 

8  476.   Conditions  Precedent. 

[a]  Before  an  action  can  be  maintained 
against  an  administrator  for  the  purpose  of 


establishing  a  claim  or  simple  money  demand 
of  any  character  whatever  against  the  es- 
tate he  represents,  sncb  claim  or  demand 
mnst  have  been  presented  to  the  adminis- 
trator in  proper  form  for  his  allowance,  and 
by  him  rejected  or  disallowed. — ^Eustace  t. 
Jabns,  38  CaL  3. 

[b]  An  action  cannot  be  maintained  against 
an  executor  upon  a  rejected  claim  against  the 
estate,  where  the  affidavit  has  been  made  be- 
fore a  commissioner  of  the  United  States 
court. — Winder  v.  Hendricks,  56  Cal.  464. 

[c]  A  ward  cannot  sue  his  guardian's  ad- 
ministrator for  money  received  by  the 
guardian,  not  shown  to  have  come  to  the  ad- 
ministrator's hand,  and  for  which  he  has  pre- 
sented no  claim  agaiiwt  the  estate. — Qillespie 
T.  Winn,  65  CaL  429,  4  Pac  411. 

[d]  Where  an  administrator  fails  to  pay  a 
distributee's  share,  as  ordered  by  a  decree 
of  distribution,  demand  on  defendant  as  ad- 
ministrator, and  refusal  to  pay,  are  not 
necessary  to  entitle  the  distributee  to  sue. — 
Melone  t.  Davis,  67  Cal.  279,  7  Pac  703. 

{e]  No  action  can  be  maintained  upon  a 
claim  until  it  is  first  presented,  save  in  the 
excepted  cases  specified  in  section  1500  of  the 
Code  of  Civil  Procedure. — Cowgill  t,  Din- 
widdie,  98  Cal.  481,  33  Pac.  439. 

§  476.   Setoff  and  Oonnterclaim. 

[a]  In  an  action  by  an  administrator  of  a 
deceased  partner  to  obtain  an  accounting  and 
settlement  of  the  partnership  affairs,  amounts 
drawn  from  the  firm  by  the  deceased  partner 
may  be  proved  and  allowed  as  an  offset,  al- 
though such  amounts  have  not  been  presented 
to  and  allowed  by  the  administrator  and 
judge  in  probate. — Manuel  t.  Escolle,  65  Cal. 
110,  3  Pac.  411. 

[b]  In  an  action  by  an  administrator  to 
foreclose  a  mortgage  whieh  matured  after 
intestate's  death,  defendant  cannot  plead 
as  a  setoff  a  note  of  deceased,  assigned  to 
him,  which  was  due  when  intestate  died,  h^* 
was  not  presented  to  the  administrator  for 
allowance,  and  iras  barred  when  such  action 
was  brought. — I^on  t.  Petty,  65  CaL  322,  4 
Pac.  103. 

fc]  Debtor  of  estate  is  entitled  to  all  just 
offsets  for  amounts  due  him  from  decedent, 
whether  estate  is  solvent  or  insolvent. — Aina- 
worth  V.  Bank  of  California,  119  CaL  476,  51 
Pac  952,  63  Pac  135. 

[d]  In  an  action  by  an  executor  against 
a  bank  for  money  had  on  deposit  by  testator, 
the  bank  had  counterclaim  for  the  amount  of 
testator's  note  held  by  it,  which  matured  be- 
fore commencement  of  the  action,  though  not 
till  after  testator 's  death. — Ainsworth  v. 
Bank  of  California.  119  CaL  470,  63  Am.  St. 
Bep.  135,  51  Pac  952,  39  L.  B.  ^  686. 

[e]  The  probate  court  has  jurisdiction  to  a1> 
low  damages  occasioned  by  the  negligence 
of  an  executor's  attorney  as  an  <^wt  against 
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his  claim  for  compensatioiL — ^Kruger't  Estate, 

In  re,  123  Cal.  391,  55  Pae.  1056. 

[f]  Plaintiff  sued,  as  executrix,  on  a  note 
made  by  plaintiff  to  deceased.  The  answer, 
by  way  of  counterclaim,  averred  that  the  de- 
ceased and  defendants  were  partners  in  a 
business  which  they  afterward  incorporated, 
each  ovning  one-half  the  stock;  that  de- 
ceased obtained  and  appropriated  to  his  own 
use  moneys  of  the  corporation,  one-half  of 
which  he  allowed  defendant  at  the  time  of  his 
death.  For  the  difference  between  this 
amount  and  that  claimed  to  be  due  on  the 
note,  defendant  asked  judgment.  There 
was  no  averment  that  the  claim  had  ever 
been  presented  to  the  executrix  for  allow- 
ance. Held,  that  the  answer  did  not  set  up 
a  valid  eonnterelaim. — ^Seed  T.  Johnson,  127' 
Cal.  538,  59  Pae.  986. 

FOK  AUTHOBTFIES  FBOH  OTHER  STATES! 

See  18  Cye.  894-90S;  22  Cent  Dig.,  cols. 
2373-2390,  ${  1098-1715. 

g  477,  Parttfls— b  OeneiaL 

[a]  In  eases  of  joint  and  several  contracts 
an  administrator  cannot  be  joined  with  the 
sarvivor. — Humphreys  v.  Crane,  5  Cal.  173. 

[b]  An  executor  or  administrator  cannot  be 
sued  jointly  with  the  survivors  on  a  joint 
contract. — May  v.  Hanson,  6  CaL  642. 

[c]  Administrator  is  a  necessary  party  to 
all  suits  affecting  property  of  a  deceased  per- 
son.— Harwood  v.  Marye,  8  Cal.  580. 

[d]  Where  a  patent  of  land  was  issned  by 
the  United  States  to  executors,  and  an  execu- 
trix of  the  last  will  and  testament  of  one  H. 
in  trust  for  the  heirs  and  devisees  of  the  said 
H.,  and  the  executrix  subsequently  intermar- 
ried with  one  of  the  executors,  held,  that 
under  the  statute  of  this  state  the  authority 
of  the  executrix  ceased  by  her  marriage,  and 
that  ejectment  based  upon  the  patent  was 
properly  brought  in  the  name  of  the  executors. 
Teschemacher  t.  Thompson,  18  Cal.  11,  79 
Am.  Dec.  16. 

[e]  Executors  and  administrators  we  not 
necessary  parties  if  judgment  is  not  asked 
against  estate. — Burton  v.  Lies,  21  Cal.  91. 

[f]  The  heir  at  law  of  an  intestate  should 
not  he  joined  with  the  administrator  as 
plaintiff  in  a  suit  to  collect  a  debt  by  fore- 
closing a  mortgage. — Orattan  t.  Vfig^ns,  23 
Cal.  16. 

[s]  I'  t'^s  attorney  be  the  executor  of  the 
will  of  the  party  deceased,  though  it  were 
admitted  that  he  became  executor  before  the 
probate  of  the  will,  yet  he  will  not  become  a 
party  to  the  suit  until  he  is  made  so  in  dne 
form. — Jndson  v.  Love,  35  CaL  463. 

[h]  Heirs  are  not  necessary  parties  to  suits 
by  or  against  executor  or  administrator,  and 
are  bound  by  his  aetion. — Conningham  t. 
Ashley,  45  CaL  485. 


[i]  Where  only  on«  of  two  executors  has 
acted,  and  the  decree  of  distribution  refen 
to  him  alone,  the  other,   absent  from  the 

state,  is  not  a  necessary  party  to  an  action 
against  the  former  by  a  distributee  to  re- 
cover his  share  of  the  estate. — Wheeler  v. 
Bolton,  54  CaL  302. 

[j]  Under  Code  of  Civil  Procedure,  seetion 
1452,  authorizing  heirs  or  devisees  to  join 
with  the  executor  or  administrator  in  an  ac- 
tion for  the  recovery  of  real  property  belong- 
ing to  the  estate,  the  heirs  cannot  compel 
the  bringing  of  such  action  bj  an  executor. 
Crosby  t.  Dowd,  61  Cal.  557. 

[k]  An  action  is  maintainable  upon  a  joint 
promissory  note  against  a  surviving  maker 
and  the  personal  representative  of  a  deceased 
maker,  judgment  ^^ainst  the  latter  being 
de  bonis  testatoris. — ^Bostwiek  UcEtot.  62 
Cal.  496. 

[11  Under  aet  of  May  1,  1851,  page  473, 
authorizing  actions  founded  on  contracts  to 
be  maintained  against  executors  and  admin- 
istrators where  such  actions  could  have  been 
maintained  against  their  decedents,  the 
widow  and  heirs  of  a  deceased  mortgagor 
are  not  necessary  parties  to  an  action  against 
his  administrator  to  foreclose  the  mortgage. — 
Bayly  v.  Muehe,  65  CaL  3jl5,  3  Pae.  467,  4 
Pac  486. 

[m]  Executor  may  sue  without  uniting  with 
him  those  beneficially  interested.— Qui^an  t. 
Noble,  75  Cal.  250, 17  Pae.  69. 

[n]  Where  an  administrator  defendant, 
pending  his  appeal,  is  removed,  his  sneeessor 
has  the  right  to  proseente  the  appeal  and 
defend  the  action. — Kerns  t.  Dean,  77  CaL 
555,  19  Pae.  817. 

[o]  Administratrix  is  disqualified  to  repre- 
sent interest  of  heirs  and  creditors  in  an 
aetion  in  which  she  is  plaintiff  or  eoplaintiif 
adverse  to  the  interests  of  the  estate;  and 
it  is  necessary  for  her,  in  prosecuting  such 
action,  to  make  all  creditors  of  the  estate,  as 
well  as  all  heirs,  parties  to  the  action,— 
Byrne  v.  Byrne,  94  Cal.  576,  29  Pae.  1115. 

[p]  Where  plaintiff,  who  was  also  admin- 
istratrix of  her  father's  estate,  joined  with 
the  other  children  in  an  action  against  her- 
self in  that  capacity,  and  as  such  suffered 
judgment  to  be  entered  against  her  by  de- 
fault, an  objection  by  an  intervening  creditor, 
whose  claim  against  the  estate  has  been  al- 
lowed, that  decedent's  estate  was  not  com-  < 
pletely  represented,  is  valid. — Byna  t.  Byrne, 
94  Gal.  576,  20  Pae.  1115. 

[q]  Aetion  instituted  by  party  on  one  side 
for  individual  rights,  against  herself  as  ad- 
ministratrix of  her  husband's  estate,  is  ir- 
regular, and  should  be  upheld.— Norton 

Walsh,  94  Cal.  564,  29  Pac.  1109. 

[r]  Administrator  may  sue  or  be  sued  with- 
out joining  beneficiary. — Sterrett  Barker, 
U9  CaL  494,  61  Pac.  696. 

[s]  Where  a  decree  of  distribution  of  the 
estate  of  a  decedent  was  reversed  on  appeal. 
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a  mining  company  which  had  transferrecl 
shares  of  stock  belonging  to  the  estate  to  a 
distributee  pending  appeal  was  a  proper 
party  defendant  in  an  action  brought  by  the 
ezeeutora  to  recover  such  shares,  and  to  have 
the  transfer  thereof  canceled,  independent  of 
the  fact  that  appellant  had  filed  a  stay  bond, 
of  which  the  mining  company  had  notice. — 
Aflhton  T.  Heggerty.  130  C^.  516,  62  Pac. 
934. 

[t]  Where  the  same  person  owns  one-half  of 
a  mortgage,  and  as  executrix  represents  the 
other  half,  in  an  action  to  fo'reelose  she  prop- 
erly appears  as  plaintifF  jointly  in  the  two 
capacities. — Casey  t.  Gibbons,  136  Cal.  368, 
68  Pac.  1032. 

[u]  Where  the  plaintiff  in  an  action  upon 
a  note  died  pending  the  suit,  the  action  did 
not  abate  by  his  death.  But  where  he  bad, 
prior  to  his  death,  transferred  the  note  to 
his  wife,  his  estate  has  no  Interest  in  the 
eanse  of  action,  and  his  administrator  was 
erroneously  substituted  as  a  party  plaintifF. — 
Daneri  v.  GsEzola,  139  CaL  416,  73  Pac.  179. 

[v]  Code  of  Civil  Procedure,  sections  1597- 
1599,  provides  that,  when  a  person  who  is 
bonnd  by  contract  in  writing  to  convey  any 
real  estate  din  before  making  the  convey- 
ance, the  court,  after  a  hearing  in  T^hich  all 
interested  parties  may  appear,  may  decree 
that  his  executor  or  administrator  convey 
soeh  realty  to  the  person  entitled  thereto; 
and  section  1664  declares  that  in  all  estates 
any  person  claiming  to  be  an  heir  to  the 
deceased  may  file  a  petition  in  the  estate  to 
ascertain  and  declare  the  rights  of  all  per- 
sons to  the  estate,  in  which  petition  the  name 
of  the  administrator  shall  be  set  forth,  and 
a  notice  served  on  him.  In  the  settlement 
of  an  estate,  a  nephew  of  the  deceased 
claimed  the  entire  estate  by  virtne  of  a  prom- 
ise  made  by  the  deceased  to  leave  the  claim- 
ant the  property  in  consideration  of  certain 
services.  Held,  that  the  administrator  was  a 
proper,  if  not  necessary,  party,  under  either 
theory  of  the  action,  and  hence  the  attorneys 
for  the  estate  could  not  act  as  the  attomevs 
for  the  claimant — ^Healy's  Estate,  In  re,  )t6 
Pae.  175. 

Fott  AuTHOBrruB  noH  Othxb  8tais8: 

See  18  Cye.  944-971 ;  22  Cent.  I>ig.,  mis. 
2469-2517,  8S  1765-1791. 

S  478.   Interrentloii. 

[a]  Code  of  Civil  Procedure,  section  385, 
provides  tiiat  an  action  dees  not  abate  by 
the  death  of  a  party  if  the  cause  of  action 
■arrive.  Section  581  gives  a  plaintiff  three 
years  after  the  comn\encement  of  an  action 
to  make  service  and  return  of  summons,  but 
declares  that  if  appearance  is  made  the  ac- 
tion may  be  prosecuted  as  if  summons  had 
been  served.  Held,  that  where,  in  a  pro- 
ceeding to  foreclose  a  mortgage,  the  mort- 
gagor died,  on  the  appointment  of  a  personal 
r^resentative,  plaintiff  bad  the  same  right  to 
proeoed  against  him      it  woald  have  ud  to 


proceed  against  the  mortgagor,  had  he  not 
died.— Union  Sav.  Bank  v.  Barrett,  132  Cal. 
453,  64  Pac.  713,  rehearing  denied,  132  Cal. 
453,  64  Pae.  1071. 

[b]  The  administrator  has  no  interest  in 
a  contest  over  the  right  of  distribution  of 
the  estate  and  is  not  required  to  intervene 
therein,  and  the  attorney  for  the  administra- 
tor may  properly  represent  the  claim  of  one 
who  claims  a  contract  with  the  decedent  by 
which  be  is  entitled  to  the  distribution  of 
the  entire  estate  as  against  the  heirs.— Es- 
tate of  Mealy,  137  CaL  474,  70  Cal.  456. 

Fob  AuTHOBima  raoM  Othbb  States: 

See  18  Cye.  963-967;  22  Cent  Dig.,  eols. 
2504,  2505j  §  1786. 

S  479.   Pleading  and  Proof. 

[a]  The  general  right  to  sne  an  adminis- 
trator being  taken  away  by  the  state,  the 
deelaration  mnst  bring  the  case  within  the 
exception,  so  as  to  give  the  court  jnrisdiction. 
Ellisaen  v.  Halleek,  6  CaL  386. 

[ab]  Where  a  bill  of  foreclosure  of  a  mort- 
gage, made  by  the  deceased,  is  filed,  against 
his  executor,  and  no  averment  of  presentation 
and  rejection  of  the  account  is  made  in  the 
bill,  it  is  demnrrabla. — Ellisaen  t.  Halleek, 
ff  CaL  386. 

[b]  An  administrator,  sued  to  compel  him 
to  pay  over  to  the  county  treasurer  money 
collected  by  the  intestate  as  tax  collector, 
may  be  treated  as  a  trustee  de  son  tort, 
holding  without  authority  property  belonging 
to  another;  and,  though  described  in  the  cap- 
tion of  the  complaint  as  administrator,  the 
objection  that  he  is  sued  in  his  representative 
eapaeity  is  nntenable.— People  v.  Honghtal- 
ing,  7  Cal.  348. 

[c]  Complaint  failing  to  allege  presentation 
to  and  rejection  by  administrator  does  not 
state  facts  snffieient  to  constitute  a  cause 
of  action. — ^Hentsoh  v.  Porter,  10  CaL  555. 

[d]  A  complaint  in  an  action  against  an 
administrator  to  enforce  the  lien  of  a  mort- 
gage need  not  aver  that  notice  to  creditors 
has  been  published,  but  must  aver  the  pres- 
entation of  the  mortgage  claim  for  allowance. 
Harp  V.  Calahan,  46  Cal.  222. 

[e]  Where  an  administrator  brings  trover  to 

recover  the  value  of  personalty  of  the  estate 
converted  by  defendant,  an  averment  in  the 
complaint  that  the  estate  owned  and  pos- 
sessed the  property  is  equivalent  to  an  aver- 
ment that  the  administrator  owned  and  pos- 
sessed it. — Ham  v.  Henderson,  50  Cal.  367. 

[f]  Upon  a  complaint  by  an  administratrix 
alleging  that  certain  property  was  owned 
by  the  decedent  at  the  time  of  his  death, 
and  that  the  defendant  thereafter  wrong- 
fully converted  the  same  to  his  own  use,  the 
plaintiff  is  not  entitled  to  a  recovery  with- 
ont  proof  of  sneh  ownership. — Crill  v.  Doyle, 
53  CaL  713. 
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[g]  Administrator  maat  nieeially  plead 
fraudulent  sale  by  intestate,  in  order  to  re- 
cover without  l^al  title. — Crill  Doyle,  53 
Cal.  715. 

[h]  A  complaint  alleging  that  the  claim 
sued  on  was  presented  to  the  administrator 
within  the  time  limited,  and  a  copy  of  the 
claim  was  given  to  him,  with  a  verification 
annexed,  together  with  indorsement  thereon, 
which  were  also  attached  to  the  complaint, 
sufficiently  avers  the  presentation  of  the 
claim. — Janin  v.  Browne,  59  Cal.  37. 

[i]  Allegation  that  claim  owing  from  de- 
ceased was  presented  and  rejected  ia  suffi- 
cient without  alleging  noopaymeat  by  admin- 
istrator.— Wise  T.  Hogan,  77  Cal.  188,  19  Pae. 
278. 

f  j]  In  an  action  by  an  administrator 
against  the  wife  of  the  intestate,  to  recover 
property  alleged  to  have  been  voluntarily  con- 
veyed by  him  to  her  while  he  was  insolv^n^, 
the  fraudulent  intent  of  the  grantor  is  a  fact 
necessary  to  be  alleged  in  the  complaint. — 
Threlkel  t.  Scott,  89  Cal.  351,  26  Pae.  879. 

[k]  A  complaint  by  the  surviving  husband 
of  a  testatrix  against  the  executor  of  his 
deceased  wife,  alleging  that  as  such  executor 
be  has  received  from  a  savings  bank  a  sum 
of  money  "to  and  for  the  use  of  and  belong- 
ing to  the  plaintiff,"  which  the  defendant 
has  refused  to  pay  to  the  plaintiff  upon  de- 
mand, states  sufficient  facte  for  a  personal 
judgment'  against  the  executor. — Kirsch  v. 
Derby,  96  Cal.  602,  31  Pac  567. 

[1]  Under  Code  of  Civil  Procedure,  section 
1500,  requiring  that,  if  the  claim  has  not 
been  presented,  the  complaint  to  foreclose  a 
lien  against  property  of  the  estate  shall  ex- 
pressly waive  recourse  against  other  prop- 
erty, and  forbidding  recovery  of  counsel  fees, 
a  complaint  containing  such  waiver,  in  the 
words  of  the  statute,  is  not  vitiated  by  a 
prayer  for  judgment  for  the  amount  doe 
on  the  note  and  mortgage,  for  costs  and  coun- 
sel fees,  and  for  a  receiver  to  take  charge 
of  the  real  estate  till  the  same  be  sold, 
and  to  hold  the  net  income,  to  be  applied 
to  any  deficiency  after  sale. — Hibemia  Sav- 
ings etc.  Soc,  V.  Waekenrender,  99  Cal.  503, 
34  Pac.  219. 

[m]  In  action  npon  a  rejected  claim  against 

executors  plaintiff  can  only  recover  upon 
claim  presented  and  rejected,  and  ia  not  en- 
titled to  recover  against  executors  for  other 
cause  of  action. — Lichtenberg  t.  McOlynn, 
105  Cal.  45,  38  Pae.  541. 

[n]  One  sning  estate  must  stand  npon  claim 
which  he  has  presented  for  allowance. — ^Por- 
ter T.  Fillebrown,  119  Cal.  238,  51  Pae.  322. 

[o]  An  allegation  in  a  complaint  that,  be- 
tween certain  dates,  an  executrix  and  the 
estate  of  the  testator  became  indebted  to 
plaintiff  for  "money  received,  laid  oat  and 
expended  for  the  benefit  of  said  estate," 
shows  no  liability  on  the  part  of  the  estate, 
since  an  aiucutor  cannot,  unless  expressly  au- 


thorized by  the  will  or  statute,  create  an 
obligation  that  will  give  a  right  of  action 
against  the  estate.— Sterrett  ▼.  Barker,  119 

Cal.  492,  51  Pac.  695. 

[p]  Where  the  note  and  mortgage  sued  upon 
were  on  the  face  made  to  the  decedent,  of 
whose  estate  plaintiff  is  administratrix,  and 
were  in  the  possession  of  the  plaintiff,  an 
averment  that  the  plaintiff  ia  the  owner  and 
holder  is  nnneeessary. — ^Loeke  v.  Elunker, 
123  Cal.  231,  55  Pae.  993. 

fq]  Under  Code  of  Civil  Procedure,  section 
339,  a  complaint  against  an  executor  on  a 
rejected  claim,  alleging  that  plaintiff  per- 
formed services  at  decedent's  request  for  ten 
years,  ending  at  decedent's  death,  which 
were  reasonably  worth  a  specified  sum,  states 
a  cause  of  action  only  for  the  value  of  such 
services  as  became  due  within  two  years 
prior  to  the  death  of  the  deceased. — £tchas 
T.  Orena,  127  Cal.  588,  60  Pae.  45. 

[r]  In  an  action  upon  the  claim,  it  is 
necesaaiy  to  plead  particular  details,  which 
are  not  required  to  be  inserted  in  a  preaen' 
claim  upon  a  demand  which  is  due;  but  eveif 
if  the  details  alleged  be  more  particular 
than  is  necessary,  if  the  complaint  ia  upon 
the  same  cause  of  action  set  out  in  the  claim, 
sets  forth  the  same  services,  and  states  the 
same  agreement  referred  to  in  the  claim,  it 
will  support  a  recoverv  thereupon. — Thomp- 
son V.  Orena,  134  Cal.  26,  66  Pac.  24. 

[s]  In  an  action  upon  a  disallowed  claim 
the  plaintiff  can  only  recover  upon  the  claim 
as  presented  and  rejected,  and  cannot  re- 
cover for  any  other  cause  of  action. — Brooka 
T.  LawBon,  136  Cal.  10,  68  Pae.  97. 

[t]  A  complaint  by  an  administrator  in 
an  action  to  recover  for  the  benefit  of  the 
creditors  of  the  decedent  certain  real  estate 
alleged  to  have  been  fraudulently  conveyed 
by  the  decedent,  with  intent  to  defraud  cred- 
itors, sufficiently  shows  a  right  of  action,  if 
it  alleges,  in  the  language  of  the  statute,  that 
there  is  a  deficiency  of  assets  in  the  plain- 
tiff's hands  and  in  the  estate  of  the  decedent 
to  meet  the  payment  of  an  allowed  claim. — 
Ackerman  t.  Merle,  137  Cal  157,  69  Pae.  982. 

[u]  In  au  action  upon  a  rejected  claim 
against  an  estate,  the  claimant  can  recover 
only  upon  the  cause  of  action  set  forth  in 
the  claim.— Butard's  Estate,  In  re,  147  CaL 
253,  81  Pac  519. 

[v]  The  fact  that  a  eomplaint  on  a  re- 
jected claim  presented  to  an  administrator 
segregated  and  lumped  certain  ciasaes  of 
items  in  the  claim  held  not  ground  of  objec- 
tion to  the  complaint. — Enscoe  Fletofaer 
(Cal.  App.),  82  Pac  1075. 

[w]  Complaint  on  rejected  claim  against 
decedent's  estate  held  to  sufficiently  appear 
to  be  baaed  on  the  aame  demand  as  the  claim 
to  satisfy  the  requirements  of  Code  of  Civil 
Procedure,  section  1500. — Enseoe  t.  Fletcher, 
(Cal.  App.),  82  Pac  1075. 

[x]  In  an  action  upon  a  claim  presented  to 
and  rejected  by  an  administrator,  the  reeor- 
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nj  mtut  be  had  in  the  same  cause  of  action 
M  that  set   np   in  the  claim. — ^Enseoe 
Fletcher  (CaL  App.),  82  Pae.  1075. 

VOft  AVTHOBimB  ROM  Othbk  Statss: 

See  18  Cjc  078-1019;  22  Cent.  Dig.,  oolt. 
2521-2809,  IS  1708-1867. 


{  480.   Allegation    of  BeptesentatiTe 

Capacity. 

[a]  An  administrator  of  two  separate  es- 
tates, who  sues  to  recover  certain  property 
which  he  had  in  his  possession  as  admin- 
istrator of  the  said  estates,  and  which  the 
defendant  wrongfully  took  from  him  and  con- 
verted to  his  own  use,  need  not  sue  as  ad- 
ministrator; and  all  the  matter  in  the  com- 
plaint in  relation  to  the  capacity  in  which 
he  held  possession  of  the  property  is  mere 
Borplusage,  and  may  be  rejected,  so  that 
a  demurrer  on  account  of  the  improper  join- 
ing of  the  two  distinct  estates  as  plaintiffs 
in  the  suit  will  not  be  sustained. — ^Mnneh 
'Williamson,  24  Cal.  167. 

[b]  A  complaint  in  an  action  by  an  admin- 
istrator is  sufficient  to  show  his  authority 
if  it  alleges  that  he  was  a  nephew  of  the 
deceased,  and  was  appointed  and  qnalifled, 
and  that  letters  were  issued  to  him  after  the 
resignation  of  a  former  administrator,  who 
was  himself  appointed  and  qualified,  and  to 
whom  letters  were  issued,  and  who  entered 
npon  the  discharge  of  his  trust  and  resigned, 
which  resignation  was  accepted  by  the  pro- 
bate court.— Lucas  v,  Todd,  28  Cal.  182. 

[c]  Where  a  party  is  sued  as  administrator 
the  complaint  must  allege  the  appointment 
of  an  administrator,  and  that  the  party  sued 
was  acting  in  that  capacity,  otherwise  the 
judgment  would  not  be  binding  on  the  es- 
tate of  the  intestate.— Barfield  v.  Price,  40 
Cal.  535. 

[d]  The  allegation  in  a  complaint  that  the 
plaintiff  ' '  is  the  duly  qualified  and  acting 
executrix  of  the  last  will  and  testament  of 
A.,  deceased,"  is  not  a  sufficient  averment  of 
her  official  eharaetcT. — Judab  t.  Fredericks, 
57  Cal.  389. 

[e]  Where  the  complaint  In  an  action 
against  an  executor  contains  several  causes 
of  action  separately  stated,  an  allegation 
showing  the  defendant's  representative 
character  need  not  be  contained  in  each 
count.  One  saeh  allegation  at  the  conclusion 
of  the  complaint  is  sufficient. — SCoseley  ▼. 
Heney,  68  Cal.  478,  8  Pae.  134. 

ff]  Where  it  is  not  necessary  for  a  plain- 
tiff to  sue  as  executor  or  administrator,  all 
averments  as  to  his  official  capacity  may  be 
disregarded  as  surplusage.— Lewis  v.  ABams, 
70  Cal.  403,  59  Am.  Bep.  423,  11  Pae.  833. 

[g]  In  an  action  against  an  executor  or  ad- 
ministrator the  complainant  need  not  allege 
the  facts  showing  how  the  defendant  became 
invested'  with  his  representative  character; 
■a  allegatien  that  he  Is  the  ^xccntor  or  ad- 


ministrator is  aoffieient. — ^Wiie  T.  WiUiams, 

72  CaL  544,  14  Pac  204. 

[h]  Allegation  of  administrative  character 
of  parties  herein  held  sufficient. — ^Wise  ▼. 
Hogan,  77  Cal.  189,  19  Pac  278. 

[i]  A  complaint  in  ejectment  entitled  "B. 
B.,  Administrator  of  the  Estate  of  W.  B,,  De- 
ceased, ' '  and  alleging  ownership  and  right 
of  possession  in  plaintiff,  containing  no  allega- 
tions respecting  his  representative  character, 
is  not  demurrable  for  ambiguity  or  uncer- 
tainty; but  the  omission  of  the  word  "as'' 
renders  the  words  added  to  the  title  de- 
Bcriptio  personae,  and  the  utlon  is  by  plain* 
tiff  In  his  individual  capacity. — ^Burling  t. 
Thompkins,  77  Cal.  257,  19  Pac.  429. 

[j]  Capacity  to  sue  may  be  alleged  by  plead- 
ing appointment  under  order  duly  given  and 
made  without  reciting  jurisdictioniH  facts. — 
Munro  v.  Pacific  etc  Co.,  84  Gal.  518, 18  Am. 
St.  Bep.  248,  24  Pac  303. 

[k]  In  an  action  against  an  executor  it  is 
sufficient  to  allege  that  the  will  was  duly 
admitted  to  probate,  that  letters  testamentary 
were  issued  to  him,  and  that  he  has  been 
and  now  is  the  duly  appointed,  qualified  and 
acting  executor. — Kirsch  v.  Derby,  96  Cal. 
802,  31  Pac.  587. 

[1]  Where  the  executors  are  sued  personally 
for  wrongfully  collecting  the  proceeds  of  an 
insurance  policy  payable  to  the  heirs,  the 
statement  in  the  complaint  that,  when  they 
collected  such  proceeds,  defendants  were  act- 
ing as  executors,  is  immaterial. — Heyden- 
feldt  V.  Jacobs,  107  CaL  373,  40  Pac  492. 

[m]  An  allegation  in  an  action  by  an  ad- 
ministrator that  "plaintiff  is  the  duly  ap- 
pointed, qualified  and  acting  administrator" 
is  a  sufficient  allegation  of  his  official  char- 
acter as  administrator. — Collina  T,  OTjavorty, 
136  Cal.  31,  68  Pac  327. 

[n]  It  is  not  necessary  that  the  complaint  ia 
a  suit  to  quiet  title  should  contain  an  allega 
tion  of  the  representative  capacity  of  plain- 
tiffs as  executors,  Code  of  Civil  Procedure, 
section  456,  providing  the  manner  in  which 
judgments  of  courts  of  special  jurisdiction 
must  be  pleaded,  not  applying  to  judgments 
or  orders  of  the  superior  court. — San  Fran- 
cisco etc  Land  Co.  ▼.  Hartang,  138  CaL  223, 
•71  Pac  837. 

Vaa.  AuTHcniTDEs  noM  6thd  States; 

See  18  Cye-  978-993,  998  ;  22  Cent.  Dig., 
cols.  2541-2558,  SS  1813-1817;  cols. 
2578-2584,  St  1837-1841. 

§  481.   Answor. 

[a]  Where,  in  an  action  against  an  admin- 
istrator, the  complaint  is  founded  on  an  in- 
strument alleged  to  have  been  executed  by 
the  intestate,  it  is  not  necessary,  under  the 
statute,  that  the  administrator  should  deny 
the  signature  of  the  intestate  on  oath.  It 
must  be  proved. — Heath  v.  Lent,  1  Cal.  410. 
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[b]  An  adnisittrator's  amwer  which  al- 
leges, "OD  iikformation  and  belief,  that  do 
such  deed  or  deeds  were  ever  executed"  as 
the  complaint  avers  that  his  intestate  had 
made,  puts  the  existence  of  those  convey- 
ances in  issue. — Thompson  v.  Lynch,  29  CaL 
1S8. 

[c]  Where,  after  the  commencement  of  an 
action,  defendant  died,  and,  his  executors  be- 
ing Bubatituted  in  his  place,  the  supplemental 
complaint  averred  that  the  claim,  duly  veri- 
fied, had  been  presented,  the  affirmative  aver- 
ment of  the  answer  that  the  claim  was  not 
verified  or  presented  as  required  by  the  stat- 
ute is  a  sufficient  denial. — I>erb7  t,  Jaekman, 
89  CaL  1,  26  Pae.  610. 

§  482.   Amendment. 

[a]  A  complaint  alleging  a  eanso  of  action 
against  an  estate  cannot  be  amended  so  as  to 
constitute  an  action  against  the  executor  in- 
dividoally.— Sterrett  v.  Barker,  119  Cal  492, 
51  Pac  695. 

[b]  Under  Code  of  Civil  Procedure,  section 
1500,  concerning  suits  against  decedent's  es- 
tate, held  an  abuse  of  discretion  to  refuse 
to  permit  amendment  of  complaint  to  l>e 
made  by  inserting  waiver  of  all  recourse 
against  estate  of  deceased  mortgagor. — ' 
Anglo-Califomian  Bank  t.  Held,  146  CaL 
644,  80  Pae.  1080. 

§  483.   Dennttcer. 

[a]  That  the  claim  against  the  estate  of  the 
deceased  was  not  first  presented  to  the  ad- 
ministrator does  not  go  to  the  jurisdiction  of 
the  court  in  which  suit  is  brought  on  it,  but 
is  matter  in  abatement;  and  that  it  was  so 
presented  must,  under  our  practice,  be  alleged 
in  the  complaint,  or  the  defendant  may  de- 
mur, though  he  need  not. — ^Hentseh  Por- 
ter, 10  Cal.  555. 

[b]  Want  of  averment  of  official  character 
of  an  administrator  or  executor  may  be  urged 
on  general  demurrer. — Jndah  v.  Fredericks, 
57  Cal.  389. 

[c]  Defense  of  statute  of  limitations  can- 
not be  taken  by  demurrer  to  complaint,  un- 
less it  clearly  appears  therefrom  that  plain- 
tiff's cause  of  action  is  barred. — Wise  v.  Will-, 
iams,  72  Cal.  544,  14  Pac.  204;  Ord  v.  De  La 
Guerra,  18  Cal.  67;  Harmon  v.  Page,  62  Cal. 
448;  Farris  v.  Iferritt,  63  Cal.  118;  Jenness 
T.  Bowen,  77  Cal.  310,  19  Pac.  522. 

[d]  Indeflniteness  as  to  allegation  of  presen- 
tation of  claim  cannot  be  reached  by  a  gen- 
eral demurrer. — Wise  v.  Hogan,  77  Cal.  188, 
19  Pae.  278. 

[e]  Demurrer  la  not  allowable  when  it  doea 
not  appear  on  face  of  complaint  that  claim 
ia  barred.— Wise  t.  Hogan,  77  CaL  187,  189, 
10  Pae.  276. 

[f]  A  complaint  sufficiently  averring  in 
«ther  respects  the  due  presentation  of  a  writ- 


ten claim  for  the  amount  dne  upon  a  note  of 
a  decedent  to  the  administratrix  of  his  estate 
for  allowance  is  not  subject  to  general  de- 
murrer because  alleging  that  the  claim  was 
supported  by  the  affidavit  of  the  claimant, 
' '  as  required  .  by  the  statute  in  such  cases 
made  and  provided." — Conaina  t.  Partridge, 
79  CaL  224,  21  Pac  745. 

[g]  Under  Code  of  Civil  Procedure,  section 
1475,  requiring  all  claims  secured  by  liens  or 
encumbrances  on  the  homestead  of  a  person 
deceased  to  be  presented  and  allowed  as  other 
claims  againat  the  estate,  a  complaint,  in  an 
action  on  a  note  given  by  defendant  and  her 
deceased  husband,  and  secured  on  their  home- 
stead, which  asks  for  a  personal  judgment 
and  a  sale  of  the  mortgaged  property,  is  bad 
on  general  demurrer,  where  it  fails  to  aUege 
that  the  claim  had  been  presented  for  allow- 
ance.— ^Heam  t.  Kenne^,  85  CaL  65,  24  Pae. 
606. 

[h]  Complaint  failing  to  allege  proper 
presentation  of  claim  is  demurrable. — ^Bank 
of  Sonoma  r.  Charles,  86  Cal.  327,  24  Pae. 
1019. 

[i]  A  complaint  in  an  action  against  an  ad- 
ministrator on  a  claim  against  decedent's  es- 
tate is  not  bad  on  general  demurrer,  where 
it  alleges  that  the  claim  was  properly  pre- 
sented and  rejected,  because  it  fails  to  allege 
that  it  was  presented  within  the  time  lim- 
ited in  the  notice  to  creditors. — ^UeCann  v. 
Pennie,  100  Cal.  547,  86  Pac  158. 

[j]  Where  a  claim  presented  against  the 
estate  of  a  decedent,  as  the  guarantor  of 
the  faithful  performance  of  the  covenants 
of  a  lease,  was  approved  by  the  executrix 
for  rent  due  and  to  become  due  under  the 
lease,  no  cause  of  action  could  arise  or  be 
based  upon  the  lease  in  respect  of  rent  due 
or  to  become  due,  and  that  portion  of  a 
complaint  in  which  it  is  sought  to  recover 
a  judgment  for  rents  against  the  estate  is 
subject  to  a  general  demurrer. — ^Fratt  v. 
Hunt,  108  Cal.  288,  41  Pac.  12. 

[k]  A  complaint  for  foreclosure  of  a  mort- 
gage, alleging  that  plaintiff,  within  the 
proper  time,  presented  its  claim,  duly  verified, 
for  the  amount  of  the  mortgage,  against  the 
estate  of  a  deceased  mortgagor,  and  that 
the  same  was  duly  approved,  allowed,  and 
filed,  sufficiently  alleges  a  presentation  of  the 
claim,  aa  against  a  general  demurrer,  where 
the  claim  was  not  attached  to  nor  set  out 
in  the  complaint. — Humboldt  Savings  etc. 
Soe.  T.  Bumham,  111  CaL  343,  43  Pae.  971. 

[1]  It  is  not  sufficient  ground  of  demnr- 
rer  that  it  does  not  appear  from  the  com- 
plaint that  plaintiff  had  capacity  to  sue  as 
administratrix  of  the  estate  of  a  deceased 
mortgagor,  but  it  must  appear  that  she  has 
not  such  legal  capacity  to  sue,  and  where  it 
does  not  BO  appear,  the  objection  can  only 
be  taken  advantage  of  by  answer, — Locke 
T.  Elnnker,  123  CaL  231,  55  Pae.  993. 

S  484.  Brfdancft. 

[a]  Administrator  may  prove  hia  official 
eharaetar  hj  prodnetion  ox  his  lattari  witk 
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oath  of  ofllee  annexed,  or  a  eertifled  eopT-  of 
the  record  thereof  .—Brooks  Calderwood, 
S4  CaL  404. 

[ab]  Beatdenee  of  executor  in  the  county 
at  time  of  probate  will  not  be  preeomed  from 
description  In  the  will.— McCrea  t.  Harasathy. 
51  Cal.  148. 

[b]  In  an  action  against  an  administrator 
for  medical  services,  where  the  answer  denied 
the  employment  of  plaintiff  by  deceased,  evi- 
dence that  one  T.  and  deceased  had  lived  to- 
gether for  many  years  as  bssband  and  wife, 
and  that  plaintiff  stated  that  he  looked  to  T., 
who  employed  him,  for  payment,  and  not  to 
deceased,  was  admissible. — Gerlack  t.  Tony, 
75  Cal.  290,  17  Pac.  207. 

[e]  There  being  no  direct  proof,  in  an  ac- 
tion against  an  administrator  for  money  al- 
leged to  have  been  received  for  plaintiff's 
UM  by  the  intestate  and  deposited  by  her 
with  moneys  in  her  own  name  in  a  savings 
bank,  that  any  of  plaintiff's  money  was  ever 
deposited  in  intestate's  name,  the  eonrt  prop- 
erly ezcladed  intestate's  bank  book,  where 
anch  book  merely  shows  that  deceased  at 
some  time  made  a  deposit  in  her  own  name.— 
BagnaU  t.  Boaeh,  76  CaL  106,  18  Pae.  137. 

[edj  Code  of  Civil  Procedure,  section  1502, 
provides  that,  if  an  action  is  pending  against 
the  decedent  at  the  time  of  his  death,  plain- 
tiff must  present  his  claim  against  his  es- 
tate to  the  execntor  for  allowance  or  rejeo- 
tion,  and  that  no  recovery  should  be  had  nn* 
less  proof  be  made  of  such  presentation.  De- 
fendant died  before  trial,  and  his  executors 
were  made  parties  defendant.  Held,  that  de- 
fendant's objection  to  the  taking  of  evidence 
in  support  of  the  action  on  the  ground  that 
no  claim  had  been  presented  to  them  should 
he  sustained. — ^Frazier  t.  Murphy,  133  Cal. 
91,  65  Pae.  326. 

[d]  In  an  action  on  claim,  in  which  the 
answer  admits  its  proper  presentation,  in 
writing,  verified  by  the  oath  of  the  claimant, 
and  only  raises  the  issue  of  payment  and 
the  bar  of  the  statute  of  limitations,  it  is 
neither  necessary  nor  proper  for  the  rejected 
claim  to  be  offered  in  ovidence;  the  eoart 
■bonld  have  limited  the  evidence  to  the  is- 
sues raised. — Querian  v.  Joyce,  133  CaL  405, 
65  Pae.  972. 

[e]  In  an  action  by  executors  in  their  repre- 
sentative capacity,  the  introduction  of  the 
letters  testamentary  is  sufficient  evidence  of 
the  death  of  deceased,  and  the  order  of  court 
appointing  them  executors. — Oarthwaite  v. 
Bank  of  Tulare,  134  Cal.  237,  66  Pac.  326. 

[f]  Under  Code  of  Civil  Procedure,  section 
1963,  subdivision  21,  providing  that  it  shall 
be  condnsiTely  presumed  that  a  promissory 
note  was  given  for  a  sufficient  o<Hislderation, 
proof  of  deeedent's  signatore  to  a  note  held 
1^  plaintiff,  the  iatrodnetion  of  the  note  in 
evidence,  and  proof  of  due  presentation  there- 
of as  a  claim  against  decedent's  estate,  and 
the  rejection  thereof,  establishes  a  prima 
facie  ease  against  deeedent's  administratrix. 


^mnpoon  t.  Thompson,  140  GaL  MS,  74  Pae. 

[g]  In  an  action  by  a  corporation  against 
a  deeedent's  estate,  where  it  is  claimed  by 
defendants  that  the  claim  in  suit  was  brought 
for  revenge,  beeanse  a  claim  of  a  witness 
connected  with  plaintiff's  management 
against  the  estate  had  been  rejeoted,  It  was 
proper  to  admit  in  evidraee  a  letter  writ- 
ten by  such  witness  before  the  death  of 
decedent  in  relation  to  the  claim  in  suit.— 
California  Electric-  Light  Co.  v.  California 
Safe  Dapoait  etc  Co.,  145  CaL  124,  78  Pae. 
372. 

[h]  In  an  action  by  a  corporation  against 
a  deeedent's  estate,  where  it  is  contended  by 
defendants  that  the  claim  in  suit  waa 
trumped  up  by  a  third  peraon  after  the  lat- 
ter's  claim  against  the  estate  was  rejected, 
evidence  is  admissible  which  shows  that 
plaintiff's  prerident  knew  of  the  claim  in 
suit  before  decedent's  death. — California 
Electric  Light  Co.  v.  California  Safe  Dmosit 
etc.  Co.,  145  Cal.  124,  78  Pac  372. 

[i]  In  an  action  on  a  claim  against  a  dece- 
dent's estate,  certain  evidenee  held  properly 
admitted  to  discredit  plaintiff's  elaun. — 
Sangninetti  v.  Pelligrini  (CaL  Aw.),  83  Pac 
298. 

Tom  AuTHOBiniB  PBOM  Othkb  SvAns: 

See  18  Ctc  1019-1034:  22  Cent.  Dig.,  eols. 
2610-Sto,  SS  1858-1876. 


§  48S.   Weii^t  and  Snffleleiier. 

[a]  In  an  action  gainst  an  administrator 

for  money  alleged  to  have  been  received  for 
plaintiff's  use  by  defendant's  intestate,  and 
deposited  by -her  with  other  moneys  in  her 
own  name  in  a  savings  bank,  where  plain- 
tiff fails  to  show  when  such  deposit  was 
made,  or  how  much  remained  in  the  bank  at 
the  time  of  intestate's  death,  though  it  ap- 
pears that  intestate  had,  prior  to  her  death, 
received  money  to  plaintiff's  use,  he  is  not 
entitled  to  recover. — ^Bagnall  t.  Boaeh.  76 
CaL  106,  18  Pac  137.  ^ 

P>]  Where  plaintiff,  in  an  action  against  an 
estate  for  money  received  to  plaintiff's  use, 
claimed  under  a  contract  with  decedent  and 
his  copartner,  and  the  evidence  failed  to 
disclose  that  any  money  belonging  to  plain- 
tiff was  individually  received  by  decedent,  a 
judgment  for  plaintiff  was  not  sustained  by 
the  evidenee. — Boddan  v.  Poane,  92  CaL  955, 
28  Pac  604. 

[e]  An  action  to  foreclose  a  mortgage, 
brought  by  an  alleged  executor  of  the  mort- 
gagee, cannot  be  maintained  when  there  is 
no  evidenee  as  to  when  the  mortgagee  died, 
or  to  prove  that  his  will,  if  he  made  one,  was 
ever  admitted  to  probate,  that  letters  testa- 
mentary were  ever  issued  to  plaintiff,  or  that 
be  was  in  any  way  qualifled  to  act  as  ex- 
ecutor.— Balpha  T.  Heaaler,  97  CaL  206,  88 
Pac  243. 
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[d]  In  an  action  against  an  administrator 
to  recover  a  balance  due  on  a  note  of  dece- 
dent, alleged  to  have  been  fraudulently  com- 
promised bj  the  adminiBtrator  for  less  than 
the  full  amount,  it  appeared  that  three 
thousand  nine  hundred  and  elghtj  doUare 
was  the  full  amount  due.  Claimant  testified 
she  had  received  only  three  thousand  one 
hundred  dollars,  but  could  not  remember  the 
dates  or  amounts  of  the  various  payments. 
Witnesses  by  whom  the  money  was  paid  tes- 
tified that  the  full  amount  had  been  paid 
her,  giving  dates  and  amounts.  A  written 
release  of  the  administrator  signed  by  claim- 
ant, in  consideration  of  three  thousand  seven 
hundred  and  thirty  dollars,  acknowledged  to 
have  been  received,  and  a  reeeipt  for  two 
hundred  and  fifty  dollars  on  account,  were 
introdaced.  Held,  that  there  was  no  sneh 
conflict  of  evidence  as  would  prevent  the 
court  from  setting  a  judgment  for  plaintiff 
aside. — Irvine 's  Estate,  In  re,  102  Cal.  606,  36 
Pae.  1013. 

[e]  The  testimony  of  plaintiff's  witnesses 
was  that  defendant's  intestate  promised 
plaintiff  that  if  he  would  sell  his  property  and 
eome  to  California  with  her,  she  would  give 
him  one  hundred  dollars  toward  his  travel- 
ing expenses,  pay  him  two  dollars  and  fifty 
cents  a  day  for  working  on  her  ranch,  and 
give  him  a  share  of  the  fruit,  and  that  when 
she  could  sell  her.  property  she  would  give 
him  one  thousand  dollars.  One  witness  tes- 
tified that  deceased  promised  plaintiff  her 
farm  for  five  years  free  of  rent,  or,  if  be 
did  not  take  that,  he  was  to  have  one  thou- 
sand dollars.  It  appeared  that  these  prom- 
ises were  made  by  deceased  while  endeavor- 
ing to  induce  her  relatives  to  come  and  live 
with  her  in  California.  Held,  that  a  finding 
that  the  evidence  did  not  support  a  bare 
promise  that,  if  plaintiff  would  come  to  Cali- 
fornia, deceased  would  give  him'  one  thousand 
dollars  when  she  could  sell  her  land,  was 
justified. — ^Brooks  t.  Lawson,  136  Cal.  10,  68 
Pac.  97. 

[ef]  Where  an  executor  was  sued  in  a  court 
having  jurisdiction  of  the  subject  matter,  un- 
der the  provisions  of  Code  of  Civil  Procedure, 
section  1666,  authorizing  suits  by  persons  en- 
titled to  distributive  shares  of  an  estate  in 
the  hands  of  the  executor,  his  appearance  to 
the  action,  and  demurring  and  answering 
therein,  sufficiently  shows  the  jurisdiction  of 
the  court  over  his  person. — Le  ICesnager  t. 
Variel,  144  Cal.  463,  77  Pac.  988. 

[f]  Evidence  in  an  action  against  a  de- 
cedent's estate  held  to  justify  judgment  for 
plaintiff. — California  Electric  Light  Co.  v. 
California  Safe  Deposit  eto.  Co.,  145  Cal.  124, 
78  Pac.  372. 

[g]  In  view  of  the  sworn  statement  of  an 
executrix  that  she  had  certain  money  of  the 
estate  in  her  possession,  the  finding  of  the 
court  that  she  had  it  is  supported  by  the 
evidence,  though  her  executor  testified  that 
he  made  such  statement,  and  that  as  a  matter 
of  fact  it  wu  not  true,  but  was  made  be- 
cause thej  felt  slu  was  morally  liable  for  the 
money. — ^Beiter  t.  fiothsehild,  33  Ttfi.  849. 


[h]  Where  an  executor  stated  in  his  petition 
for  the  probate  of  a  will  that  a  part  of  the 
estate  consisted  of  a  sum  of  money  in  bis 
hands,  and  be  died  without  rendering  an 
account,  a  finding,  in  an  action  against  his 
representative,  that  such  sum  came  into  his 
hands  while  acting  aa  ezeeator,  is  justified. 
Baskin  v.  Bobarts,  35  Pac.  763. 

[i]  In  an  action  against  the  estate  of  de- 
cedent, a  brother  of  plaintiff,  there  was  in 
evidence  a  paper  in  the  handwriting  of  de- 
cedent, headed  "8.  B.  [plaintiff]  in  Acct 
with  W.  B.  [decedent],  Cr.,"  reciting  by  cash 
a  certain  amount,  and  by  certain  articles  cer- 
tain other  amounts.  A  witness  testified  that 
he  saw  decedent  hand  plaintiff  a  paper  like 
that  in  evidence;  plaintiff  having  just  before 
asked  decedent  what  plaintiff  had  to  show 
that  decedent  owed  him.  A  witness  testified 
that,  on  several  occasions  before  and  after 
decedent's  death,  plaintiff  said  that  decedent 
did  not  owe  anything.  Held,  that  a  finding 
that  decedent  was  not,  at  the  time  of  his 
death,  indebted  to  plaintiff,  was  justified  by 
the  evidence.— Bobinson  v.  Dngan,  35  Pac. 
902. 

[ij]  Evidence  showing  that  services  were 
rendered  by  one  as  nurse  to  deceased  is  suffi- 
cient to  charge  the  estate  therefor,  without 
proof  of  an  express  request  by  deceased. 
Todd  V.  Martin,  37  Pac.  872. 

[j]  A  finding  that  a  claim  was  not  allowed 
by  an  adminiBtratrix  is  improper  where  the 
only  evidence  on  that  issue  was  the  testi- 
mony of  the  attorney  of  said  administratrix, 
read  from  a  transcript  taken  on  a  former 
trial  before  another  judge,  and  was  to  the 
effect  that  he  signed  the  allowance  at  her  re- 
quest and  in  her  presence. — Wise  v.  Williams, 
42  Pac.  573. 

[k]  In  an  action  for  services  rendered  tes- 
tatrix in  her  last  illness,  evidence  held  to 
sustain  a  finding  that  such  services  were 
rendered  without  an  intention  to  charg-e 
therefor. — Dallman  v.  Frank  (Cal.  App.),88 
Pac.  564. 

[1]  In  an  action  on  a  claim  against  the  es- 
tate of  a  decedent,  evidence  held  sufficient  to 
support  a  finding  that  the  claim  bad  been 
fully  paid  and  discharged  prior  to  the  de- 
cedent's death. — Sanguinetti  v.  Pelligrini 
(Cal.  App.),  83  Pae.  293. 

§  486.   Issues  and  Burden  of  Proof. 

[a]  Plaintiff,  having  declared  on  promissory 
note,  was  only  required  to  prove  due  execu- 
tion and  rejection  by  administrator  in  order 
to  establish  prima  facie  hia  right  to  a  ver- 
dict. (Per  Terry,  0.  J.  )— -^ley  Baton, ' 
10  Cal.  126. 

[b]  Where  plaintiff  avers  that  he  is  an  ad- 
miniatTator  in  fact  of  the  intestate,  and  it 
is  not  denied  in  the  answer,  no  further  proof 
of  his  right  to  sue  il  iieeaMary.-.JJ»fiing  T. 
Ckiuld,  IS  CaL  598,  ' 

[be]  TTnder  eode,  section  1497,  after  a  claim 
hu  oeen  allowed,  approved,  and  filed,  the 
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burden  of  disproving  its  validity  is  on  one 
attacking  it.— Loake'i  Estate,  In  re,  62  Cal. 
413. 

[e]  Wbere,  in  a  suit  against  executors  upon 
a  claim  against  decedent,  plaintiff  alleges  in 
his  complaint  that  on  the  ninth  day  of  De- 
cember, 1881,  his  claim,  duly  verified,  was 
duly  presented  to  defendants,  as  executors, 
for  allowance,  and  defendants  in  their  an- 
swer "deny  that  on  the  ninth  day  of  Decem- 
ber, at  said  city  and  connty,  or  elsewhere,  the 
claim  of  the  plaintiff  for  thirty-six  thonaand 
dollars  ....  or  the  claim  as  in  plaintiff's 
complaint  set  forth,  or  the  claim  upon  which 
this  action  is  founded,  or  any  claim  whatever, 
was  duly  presented  to  these  defendants  for 
allowance,"  the  allegation  of  presentation  of 
the  claim  to  the  executors  is  material  to  plain- 
tiff's  complaint,  and  the  denial  of  it  in  the 
answer,  though  open  to  criticism,  is  sufficient 
to  raise  an  issue  under  Code  of  Civil  Pro- 
cedure, section  475. — Rowland  Madden,  72 
Cal.  17,  IS  Pac.  226. 

[d]  In  a  suit  against  the  executors  of  the 

plaintiff's  deceased  wife,  to  recover  from  her 
estate  moneys  belonging  to  the  community 
alleged  to  have  been  misapplied  by  her,  an 
allegation  in  the  complaint  that  a  verified 
claim  for  the  amount  was  presented  to  de- 
fendants in  accordance  with  sections  1493  and 
1494,  Code  of  Civil  Procedure,  and  rejected 
by  them,  is  material  and  most  be  proved. 
Bowland  v.  Madden,  72  Cal.  17,  12  Pac.  226, 
870. 

[e]  General  denial  pnts  in  issue  plaintiff's 
position  as  administrator  and  he  must  prove 
it.— Pennie  v.  Hildreth,  81  Cal.  132,  22  Pac 
398. 

[f]  When  suit  was  originally  broaght  against 
decedent  in  his  lifetime,  presentation  of  claim 
must  be  proved  though  allegation  thereof  is 
not  denied. — ^Derby  v.  Jackman,  89  Cal.  4,  26 
Pac.  610. 

[g]  The  burden  of  proof  is  upon  the  plain- 
ts in  an  action  upon  a  rejected  claim  to 
establish  that  claim.  If  the  evidence  of  the 
plaintiff  fails  to  establish  the  claim  sued 
upon,  the  obligation  of  the  administrator  is 
not  thereby  varied;  nor  is  the  administrator 
bound  to  move  for  a  nonsuit,  but  he  may 
submit  the  case  upon  the  plaintiff's  testi- 
mony, and  ask  for  a  judgment  upon  the  mer- 
its.—Barthe  V.  Sogers,  127  Cal.  52,  59  Pac. 
310. 

[h]  An  action  upon  a  rejected  claim  against 
the  estate  of  a  deceased  person  presents  no 
exception  to  the  rule  that  where  the  plaintiff 
has  proved  the  existence  of  the  debt  suen 
upon  within  the  period  of  statutory  limita- 
tion, he  need  not  prove  the  necessary  allega- 
tion of  nonpayment,  but  the  burden  of  prot** 
is  upon  the  defendant  to  prove  the  payment 
of  the  debt. — Hurley  ▼.  Byan,  137  Cal.  461, 
70  Pac.  292. 

[i]  There  can  be  no  recovery  on  a  com- 
plaint against  an  administrator,  alleging  that 
a  demand  was  made  for  services  as  an  "ex- 


pert nurse  and  medical  attendant,"  when  in 
fact  the  claim  presented  was  for  "medical 
attendance  on  deceased  during  hii  lifetime." 
Boberts  t.  Levy,  31  Pac  570. 

§  487.  TilaL 

[a]  In  an  action  by  an  administrator  the 
court  will  not  determine  whether  the  probate 
court  erred  in  ascertaining  the  value  of  the 
estate  and  fixing  the  amount  of  the  adminis- 
trator's bond.— Lucas  v.  Todd,  28  Cal.  182. 

[b]  In  suit  to  recover  a  disallowed  claim 
against  an  estate,  not  presented  within  the 
ten  months  after  notice  to  creditors,  the  find- 
ings must  show  when  the  claim  became  due. 
Elliott  T.  Peek,  53  CaL  84. 

[c]  Whenever  issues  of  fact  are  tried  by  the 
probate  court,  findings  of  fact  are  proper. 
Crosby,  Estate  of,  55  Cal.  574. 

[d]  In  an  action  against  the  executors  of 
intestate's  administrator  for  his  failure  to 
account  for  a  sum  received  from  a  certain 
insurance  company  on  a  policy  on  intestate's 
life,  conceding  that  it  is  a  material  issue 
whether  the  company  was  ever  incorporated 
or  had  an  existence,  a  finding  that  intestate 
had  insured  with  said  company,  "a  corpora* 
tion  formed  by  special  act  of  Congress  of 
said  United  States,"  is  sufficient. — Curran  v. 
Elennedy,  89  Cal.  98,  26  Pac.  641. 

[e]  In  an  action  on  account,  errors  at  the 
trial  will  not  be  deemed  harmless  because  of 
a  want  of  a  showing  of  nonpayment  of  the 
account  by  defendant's,  testator,  where  there 
is  no  explanation  under  oath,  on  defendant's 
part,  as  to  why  certain  books  kept  by  plain- 
tiff for  the  deceased,  and  last  seen  in  de- 
fendant's possession,  which  might  show  non- 
payment, were  not  produced  in  compliance 
with  the  order  of  court  made  on  plaintiff's 
request. — Cowdery  v.  McChesney,  124  Cal.  363, 
S7  Pac  221. 

[f]  In  an  action  against  an  administrator 
for  services  performed  for  deceased,  where 
the  complaint  alleges  that  deceased  promised 
to  pay  for  such  services,  and  the  answer 
denies  the  promise,  a  finding  that  deceased 
di^  not  promise  is  not  outside  the  issuea 
Watson  V.  Miller,  125  Cal.  six,  58  Pac.  135. 

[g]  In  a  suit  for  thirty  thousand  dollars 
against  an  administrator  for  services  per- 
formed for  testator,  a  finding  that  plaintiff 
performed  work,  the  value  of  which  did  not 
exceed  five  hundred  dollars;  that  the  de- 
ceased did  not  promise  to  pay  for  the  services, 
but  they  were  understood  to  be  gratuitous; 
and  that  plaintiff  was  paid  and  received  the 
sum  of  five  hundred  dollars  in  full  payment — is 
sufficient  to  support  a  judgment  against  plain- 
tiff.—Watson  T.  HiUer,  125  CaL  xiz,  58  Pac. 
135. 

Jf(M  AUTHGBITIES  VBOH  OVHBB  StATBQ: 

See  18  Cye.  1035-1039;  22  Cent.  Dig.,  cols. 
2643-2652,  {{  1877-1882. 


Digitized  by  Google 


2332 


EZECUTOBS  AND  ADMINISTBATOBS,  X,  SS  488-400. 


§  488.   K«w  TrlaL 

[a]  Only  proTisioiis  of  code  relative  to  new 
trials  and  appeals  consistent  with  the  provi- 
aiona  of  the  probate  act  are  made  applicable 
to  probate  proceedings,  and  it  was  the  evident 
intention  of  the  framers  of  the  code  provi* 
sions  relative  to  probate  proceedings  to  ear* 
tail  dilatory  proceedings  in  the  settlement  of 
estates.— Leach  v.  Pierce,  93  Cal.  614.  29  Pse. 
235. 

[b]  'The  proceedings  of  a  motion  for  a  new 
trial  do  not  apply  to  the  case  of  an  order 
settling  the  annaal  account  of  an  executrix. 
Estate  of  Franklin,  133  Cal.  584,  65  Pm. 
1081. 

§  489:  Jndgmeiit  or  Order. 

[a]  A  judgment  against  an  administrator, 
though  in  the  form  of  a  common  money  judg- 
ment by  default,  is  valid,  its  only  effect  being 
to  establish  the  validity  of  the  claim. — Chase 
V.  Swain,  9  Cal.  130. 

[b]  Where  an  administrator  does  not  set 
up  his  privileges  by  demurrer  or  answer,  but 
Buffers  judgment  to  go  by  defaalt,  it  is  a  con- 
fession that  he  is  properly  ined. — ^Hentseh  t. 
Porter,  10  CaL  555. 

[e]  Where  the  complaint  avers  title  as  ad- 
ministrator, a  default  admits  it. — Curtis  t, 
Herrick,  14  Cal.  117,  73  Am.  Dec  632. 

[d]  In  an  action  against  an  administratrix 
the  complaint  alleged  that  ths  plaintiff  duly 
presented  her  claim  to  the  defendant  as  ad- 
I  ministratriz,  which  claim  contained  a  copy 
[of  said  promissory  note,  and  was  duly  ver- 
ified by  the  oath  of  the  plaintiff  in  the  form 
prescribed  by  law.  Held  that,  if  this  aver- 
ment was  not  suflQciently  definite  and  certain, 
the  defect  would  not  be  fatal  to  a  judgment 
for  th«  plaintiff,  ia  the  absence  of  demurrer 
or  any  averment  in  the  answer  that  the  claim 
was  not  supported  byproper  evidenee.— Chase 

Evoy,  58  CaL  848. 

[e]  Where  rejected  claim  is  approved  and 
allowed  pending  suit  on  it,  plaintiff  can  re- 
cover no  other  judgment  then  for  costs.— Hall 
V.  Cayot,  141  Cal.  16,  74  Pac.  299. 

[f]  Since  a  judgment  against  an  adminis- 
trator on  a  claim  for  money  against  the  de- 
ceased only  establishes  the  claim  in  the  same 
manner  as  though  allowed  by  the  adminis- 
trator and  the  probate  judge,  as  provided  by 
Code  of  Civil  Procedure,  section  1504,  where 
a  claim  was  allowed  after  suit  brought  it 
was  not  error  to  refuse  to  render  judgment  in 
favor  of  plaintiff  thereon.^ — Hall  y.  Cayot,  141 
CaL  13,  74  Pac  299. 

FOft  AUTHWUBS  fSOH  Othkb  STAVnt 

Bee  18  Oyc  1040-1067;  22  Cent  Die 
sola.  2654^2711,  §|  1884-1908. 

g  490.   Bsndltloii,  Foim  and  Xeqnlsltes. 

[a]  Judgment  in  personam,  or  awarding  exe- 
eutiou,  eaDuot  properly  b«  rendered  against 


administrator,  but  should  provide  for  pay- 
ment in  due  course  of  administration. 
Peehauel  v.  Biaqnet,  21  CaL  76. 

[b]  There  can  be  no  judgment  for  deficiency 
against  estate  of  deceased  person,  but  amount 
must  be  paid  in  due  course  of  administration. 
Fallon  V.  Butler,  21  Cal.  24,  81  Am.  Dec.  140. 

[c]  Judgment  against  executor  for  debt  of 
testator  should  direct  the  debt  to  be  paid  in 
due  course  of  administration. — Myers  v.  Mott, 
29  Cal.  359,  89  Am.  Dec.  49;  Racouillat  v. 
Sansevain,  32  Cal.  376;  Kelly  v.  Bandini,  50 
CaL  530;  Lawrence  v.  Doolan,  68  Cal.  315,  9 
Pac  150;  Preston  v.  Knapp,  85  CaL  561,  24 
Pac  811. 

[d]  Where  a  defendant  dies,  and  the  suit  is 
revived  against  his  administrator,  the  decree 
against  him  should  be  de  bonis  intestatoris 
only.  To  charge  him  personally,  the  proceed- 
ings must  be  such  as  to  give  him  an  opportu-. 
nity  to  be  heard  on  that  subject. — Myers  v. 
Mott,  29  Cal.  359. 

[e]  Where  an  administrator  brings  an  ac- 
tion under  section  118  of  the  probate  act 
against  one  who  has  embezzled  or  alienated 
the  personal  property  of  the  intestate  between 
the  death  of  the  latter  and  the  grant  of  let- 
ters of  administration,  but  fails  to  bring  the 
case  within  said  section  by  bis  proof,  so  as  to 
recover  the  enhanced  damages  therein  given, 
he  is  still  entitled  to  recover  for  a  wrongful 
conversion  as  in  the  action  of  trover  at  com- 
mon law.— Jahns  v.  Noltlng,  29  Cal.  507. 

[f]  The  executor  rejected  a  claim  against 
the  estate  on  which  he  was  administering, 
and  was  sued  by  the  claimant.  Held  that, 
under  section  140  of  the  probate  act,  such 
claimant  was  only  entitled  to  a  judgment 
which  first  ascertained  the  amount  due,  and 
adjudged  the  same  to  be  a  valid  claim  against 
the  estate,  and  then  provided  that  the  same 
should  be  paid  by  the  defendant  in  due  course 
of  administration;  and  that  a  personal  judg- 
ment against  the  executor,  awarding  execu- 
tion, is  improper^Bice  t.  Inakeep,  84  CaL 
224. 

[g]  A.  judgment  against  an  execntor,  on  a 
debt  due  from  the  testator,  should  be  de  bonis 
testatoris. — ^Bank  of  Stockton  t.  Howland,  42 

CaL  129. 

[h]  A  joint  judgment  on  a  note  against  the 
administrator  of  a  deceased  maker  and  the 
surviving  makers  is  erroneous  as  to  the  ad- 
ministrator, if  it  is  not  made  payable  de 
bonis  testatoris;  but  this  error  does  not  invali- 
date it  as  to  the  other  defendants. — ^Bank  of 
Stockton      Howland,  42  CaL  129. 

[i]  A  joint  judgment  on  a  note  rendered 
against  the  administrator  of  a  deceased  maker 
and  the  surviving  makers  is  erroneous  as  to 
the  administrator.— Bank  of  Stockton  v.  How- 
land, 42  Cal.  129. 

[j]  Where  a  party  dies  pending  action,  and 
his  executors  are  substituted,  the  judgment 
must  be  for  payment  of  same  in  due  eoone 
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of  •dmlnlitntlon,  and  not  indiridnallT'  against 
the  executors. — ^Atherton  t.  Fowler,  46  Cal. 
323. 

[k]  A  jadgment  against  an  executor  must, 
on  its  face,  be  made  payable  in  the  due  course 
of  admiuistration. — ^Drafce  t.  Foster,  S2  CaL 
225. 

[1]  In  an  action  by  the  administrator  of 
the  estate  of  a  decedent  for  an  accounting 
against  the  executor  of  a  deceased  adminis- 
trator, a  judgment  that  the  plaiutifF  as  ad- 
ministrator of  the  estate  pay  out  of  the  es- 
tate to  the  defendant  in  the  action  for  the 
use  and  benefit  of  an  attorney  of  the  de- 
ceased administrator,  or  to  said  attorney,  in 
person,  a  speeifled  snm  for  legal  services  ren- 
dered to  the  deceased  administrator,  does  not 
require  any  payment  to  be  made  to  the  at- 
torney in  person,  and  if  there  is  any  inva- 
lidity or  error  in  specifying  that  alternative 
in  the  judgment,  that  part  of  the  judgment 
may  be  disregarded,  and  the  error  is  harm- 
less.—Pennie  T.  Boaeh,  94  CaL  616,  30  Pae. 
106. 

[m]  Under  Code  of  Civil  Procedure,  section 
1504,  providing  that  a  judgment  against  an 
administrator  most  be  that  the  administrator 
pay  the  amount  ascertained  to  be  due  in  due 
course  of  administration,  a  judgment  against 
an  administrator  for  a  deficiency  after  a  sale 
of  the  mortgaged  premises  must  be  modified 
by  inserting  that  the  amount  shall  be  paid 
"in  due  course  of  administration."— Ifoore 
Bnssell,  138  CaL  297,  86  Am.  St.  Bep.  166, 
65  Pae.  624. 

[n]  Judgment  in  an  action  to  foreclose  a 
lien,  entitled  against  G^.  individually  and  as 
administratrix  of  O.,  cannot  be  sustained,  so 
far  as  it  purports  to  foreclose  the  intereat  of 
the  estate,  though  a  general  appearance  was 
entered  by  O.  individnally  and  as  snch  ad- 
ministratrix, there  being  no  allegation  in  the 
complaint  touching  the  estate,  and  none  of 
the  appointment  of  G.  as  such  administratrix, 
or  that  she  was  acting  in  snch  capacity. 
FUnn  T.  Oonley,  139  CaL  623,  78  Pae.  542. 

{491.   Seeofd  and  Anendmsgit. 

[a]  When  a  personal  judgment  is  rendered 
against  an  administrator,  and  it  appears  by 
record  that  the  judgment  should  have  been 
made  payable  in  due  course  of  administration, 
the  court  may  direct  it  to  be  amended,  so  as 
to  malce  it  eorreet,  even  after  the  adjonm- 
ment  of  the  term. — Sehroeder's  XMatei  In  re, 
46  CaL  304. 

[b}  Code  of  Civil  Procedure,  section  1500, 
provides  that  the  holder  of  a  mortgage  may, 
without  presentation  thereof  to  the  adminis- 
trator, maintain  an  action  to  enforce  the 
mortgage  against  the  particular  property  sub- 
jeet  thereto,  "when  all  recourse  against  any 
.  other  property  of  the  estate  is  expressly 
wiuved  in  the  complaint;  bat  no  counsel  fees 
shall  be  recovered  in  such  action,  unless  such 
daim  be  so  presented."  Plaintiff,  without 
any  presentation  of  the  mortgage,  and  with* 


ovt  reeonrae  a^inst  the  other  property  being 
"expressly  waived  in  complaint,"  proceeded 
to  foreclose  as  if  the  mortg^je  had  been  pre- 
sented, and  although  there  was  no  deficiency 
judgment  the  decree  provided  for  an  at- 
torney's fee.  Held,  that  the  decree  could 
not  be  modified  by  striking  out  the  provision 
for  attorney's  fee  and  then  allowed  to  stand 
as  if  the  proceeding  had  been  nnder  said  sec- 
tion.— Bank  of  Sonoma  County  t.  Charles,  86 
CaL  322,  24  Pae.  1019. 

[c]  Where  a  judgment  is  rendered  against 
an  executor  upon  a  money  claim  against  the 
estate,  and  the  certified  transcript  of  the 
original  docket  of  the  judgment  is  "filed 
among  the  papers  of  the  estate  in  court,"  it 
is  not  necessary,  upon  a  subsequent  affirm- 
ance of  the  judgment  by  the  appellate  court, 
to  file  a  certified  copy  of  the  transcript  of  the 
docket  of  the  judgment  on  the  remittitur 
from  the  appellate  court. — Eennethr,  Estate 
of,  93  Cal.  16,  28  Pae.  889. 

§  492.           Opermtioii  and  Effect  of  Jndg- 

me&t. 

[a]  Judgment  against  administrator  is 
equivalent  to  an  allowance,  but  gives  no 
priority,  lien,  or  right  of  exeention. — Wells 
T.  Robinson,  13  CaL  134. 

[b]  An  administrator,  who  is  a  party  to  an 
action  involving  title  of  his  intestate,  repre- 
sents the  title  which  the  deceased  bad  at  his 
death,  and  judgment  against  him  binds  the 
heirs. — Cunningham  v.  Ashley,  45  Cal.  485. 

[c]  Judgment  rendered  against  executor  af- 
ter resignation  does  not  bind  heirs. — Lueo  t. 
Commercial  Bank,  70  Cal.  841,  11  Pae.  650. 

[d]  Judgment  reeovered  by  or  against  ad- 
muuttrator  binds  heir  and  those  claiming  un- 
der him.— Spotts  T.  Hanl^,  85  CaL  167,  24 
Pae.  788. 

[e]  The  fair  and  legitimate  interpretation 
of  section  1908  of  the  Code  of  Civil  Pro- 
cedure is  that  a  judgment  or  order  respecting 
the  administration  of  an  estate  is  conclusive 
as  to  all  matters  directly  involved  in  the 
judgment  or  order.— HoweU  Budd.  91  CaL 
342,  27  Pac  747, 

§  498.  Costs. 

[a]  TTuder  Code  of  Civil  Procedure,  section 
1510,  providing  for  the  appointment  of  an  at* 
torney  to  defend  an  action  on  a  claim  pre- 
sented against  an  estate  by  the  personal  rep- 
resentative thereof,  and  that,  if  the  plain- 
tiff recover  no  judgment,  he  shall  pay  all 
costs,  including  reasonable  attorney '^b  fees, 
to  be  fixed  by  the  court,  a  charge  for  ser- 
vices rendered  b^  an  attorney  so  appointed, 
for  hia  services  in  the  supreme  court  in  the 
succeaefui  defense  of  such  an  action,  is  no 
part  of  bis  bill  of  costs.  The  fee  for  such 
serviites  is  to  be  fixed  by  the  eonrt. — ^Painter 
T.  Painter,  78  Cal.  625,  21  Pae.  433. 

[b]  The  allowance  of  an  attorney  fee  in 
the  defense  of  an  action  on  a  claim  against 
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an  estate  can  onlj  be  made  after  termina- 
tion of  the  action,  and  should  be  fixed  hj 
the  trial  court. — Painter  t.  Painter,  78 
623,  21  Pae.  433. 

[e]  Code  of  Civil  Procedure,  section  1081, 

Srovides  that,  in  an  action  prosecuted  or 
efended  hj  an  executor,  costs  may  be  re- 
covered as  in  an  action  bj  and  against  a 
person  prosecuting  or  defending  in  his  own 
right;  but  such  costs  must,-  by  the  judgment, 
be  made  chargeable  only  on  the  estate  repre- 
sented, unless  the  court  direct  them  to  be 
paid  by  the  ezeentor  personally,  for  mis- 
management or  bad  faith.  Held,  that  the 
section  does  not  forbid  the  taxation  of  a 
memorandum  of  costs  against  an  executor, 
but  merely  provides  how  they  should  be  made 
chargeable  by  the  judgment. — Beay  t.  But- 
ler, 99  CaL  477,  33  Pac.  1134. 

[ed]  Under  Coda  of  Civil  Procedure,  section 
1509,  providing  that  administrators  shall  be 
individually  liable  for  costs  adjudged  against 
them,  and  section  1031,  providing  that  costs 
may  be  recovered  in  an  action  prosecuted 
or  defended  by  an  administrator,  but  such 
costs  must,  by  the  judgment,  be  chargeable 
only  upon  the  estate  represented,  an  admin- 
istrator is  personally  liable  for  costs,  unless 
charged  by  the  judgment  upon  the  estate 
represented. — Stevens  v.  San  Franeisoo  etc 
R  Co.,  103  Cal.  852,  37  Pac  146. 

[d]  In  an  action  against  executors,  a  stipu- 
lation, on  the  part  of  plaintiflfs,  waiving 
their  claim  for  costs  against  the  executors 
personally,  is  inoperative,  as  against  the  pro- 
visions of  the  statute  relating  to  costs  as 
between  the  executors  and  the  estate. — 
Thompson  v.  Wood,  115  Cal.  301,  47  Pac.  50. 

[e]  Under  Code  of  Civil  Procedure,  sections 
1031,  1509,  held  not  necessary  that  ttiere  be  a 
finding  of  mismanagement  or  bad  faith  before 
costs  may  be  awarded  against  any  executor. — 
M<!yer  v.  O'Rourke  (Cal.  Sup.),  88  PaC  706. 

For  AtrTHOBiTiBS  raov  Otbeb  Statu: 

68  I*  B.  A.  418,  note.  See,  also,  18  Cye. 
1085-1100;  22  Cent.  Dig.,  cols.  2767- 
280S,  §§  1941-1967. 

S  494.  Appeal  and  Error. 

[a^  The  objection  that  a  elaim  against  an 
intestate's  estate  has  not  been  presented  to 
the  administrator  for  allowance  or  rejec- 
tion cannot  be  raised  for  the  first  time  on  ap- 
peal.— Hentsch  v.  Porter,  10  Cal.  555;  Cook's 
Estate,  In  re,  14  Cal.  129;  Coleman  v.  Wood- 
worth,  28  Cal.  567;  Peterson  v.  Hornblower, 
33  Cal.  266;  Drake  v.  Poster,  52  Cal.  225. 

[b]  If  it  does  not  appear  that  personal  es- 
tate is  insufficient,  judgment  against  estate 
generally  will  not  be  disturbed. — Priedberg 
v.  Parker,  SO  Cal.  104. 

[c]  Claim  against  estate  of  decedent  for 
services  rendered  by  married  woman  while 
living  with  her  husband  is  community  prop- 
erty, and  should  be  presented  to  the  per- 
sonal representatives  of  the  decedent  in  the 


name  of  the  husband.  Bat  where  such  a 
claim,  verified  by  the  wife,  is  presented  in 
her  name  by  the  husband,  and  is  rejected, 
and  an  action  is  subsequently  brought  there- 
on by  the  husband  and  wife,  a  judgment  in 
favor  of  the  plaintifb  will  not  be  reversed 
on  account  of  tlie  infonnalitv  in  the  man- 
ner of  the  presentation. — Smith  T.  Furnish, 
70  Cal.  424,  12  Pac.  392. 

[d]  Where  an  administrator  defendant, 
pending  his  appeal,  is  removed,  his  successor 
can  prosecute  the  appeal  and  defend  the  ac- 
tion,— ^Kerns  v.  Dean,  77  CaL  S5S,  19  Pac 
817. 

[e]  No  appeal  lies  from  an  order  that  the 
administratrix  of  an  estate  allow  her  name 
to  be  used  as  plaintiff  in  an  action  to  re- 
cover property  alleged  to  have  been  fraudu- 
lently conveyed  by  decedent  in  his  lifetime, 
as  Constitation,  article  6,  section  4,  provides 
that  "the  supreme  court  shall  have  appellate 
jurisdiction  ....  in  all  such  probate  mat- 
ters as  may  be  provided  by  law,"  and  Code 
of  Civil  Procedure,  section  963,  subdivision 
3,  providing  for  appeals  in  probate  matters 
makes  no  provision  for  an  appeal  from  such 
an  order.— Ohms'  Estate,  In  re,  82  Cal.  160, 
22  Pac  927. 

[f]  An  executrix  wbo  has  proceeded  to  the 
trial  of  a  claim  against  her  decedent's  es- 
tate, without  objecting  to  the  complaint,  and 
who  has  expressly  admitted  that  the  claim 
had  been  presented  to  her  in  due  time,  and- 
that  she  refused  to  act  upon  it,  cannot  for 
the  first  time  raise  the  objection  on  appeal 
that  the  prraentation  and  rejection  of  the 
claim  were  not  alleged  in  the  complaint. — 
Preston  v.  Knapp,  85  Cal.  559,  24  Pac.  811. 

[g]  A  complaint  alleged  that  defendant,  as 
executor  of  a  certain  estate,  received  money 
belonging  to  plaintiff,  and  that  plaintiff 
made  a  demand  therefor,  which  was  refused. 
It  also  asked  that  a  personal  judgment  be 
rendered  against  defendant  for  such  money, 
which  was  done  on  defendant's  failure  to 
appear.  Afterward,  on  defendant's  motion, 
the  court  below  dispensed  with  the  under- 
taking on  appeal.  Held,  that  under  Code  of 
Civil  Procedure,  section  946,  providing  that 
when  an  appellant  is  as  executor  the  court 
may  in  its  discretion  dispense  with  a  bond 
on  appeal,  it  not  appearing  that  the  rights 
of  the  estate  were  not  involved,  the  appeal 
would  not  be  dismissed. — Eirseh  t.  Derby,  93 
Cal.  573,  29  Pac  218. 

[b]  An  executor  or  administrator,  nuder 
proper  bonds  as  suefa,  need  not  give  further 
security  on  appeal  taken  in  the  interest  of 
the  estate.— Orford,  Ex  parte,  102  CaL  656, 
36  Pae.  928. 

[i]  Judgment  for  plaintiff  in  an  action  to 
recover  deposit  on  a  private  sale  made  by 
executors  of  decedent's  real  estate  will  not 
be  reversed  because  entered  against  defend- 
ants individually,  objection  that  defendants' 
were  sued  as  individuals  and  not  as  execu- 
tors not  having  been  raised  by  demurrer  or 
answer.— Hellman  v.  Merz.  112  CaL  661«  44 
Pac  1079. 
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[j]  Wtere  the  Teipondent  refused  to  receipt 
for  the  moBe^r  paid  hj  the  administratrix 
aa  in  satisfaction  of  the  judgment  foreclos- 
ing the  right  of  the  estate,  on  the  ground 
that  an  order  of  court  was  necessary  for 
that  purpose,  and  merely  receipted  for  it  as 
BO  much  mone^  paid  by  the  administratrix, 
without  referring  to  the  jadgmeat,  the  re- 
spondent is  estopped  from  argaing  as  a 
ground  for  dismissal  of  the  appeal  of  the 
administratrix  that  the  judgment  was  satis- 
fied by  auch  payment. — Warner  Bros.  Co.  v. 
Fread,  131  Cal  639,  82  Am.  St.  Bep.  407,  63 
Pie.  1080. 

[k]  One  sued  as  an  executor  and  against  whom 
judgment  for  costs  was  rendered  personally 
vaa  not  entitled  to  review  the  judgment 
where  he  failed  to  make  himself  a  party 
to  Uie  litigation  individually. — Meyer 
O'Sonrke  (Cal.  Sap.),  68  Pae.  708. 

fm  AuTHOBims  noH  Oron  St&tks: 

See  18  Cye.  1081-1084;  22  Cent.  Dig.,  eols. 
2750-2767,  SS  1929-1940. 

XL  ACCOTJNTINO  A2U>  SETTLEMENT. 

A.  Duty  to  Aoeonnt,  §$  495-49814. 

B.  Proceedings  for  Accounting,  §§  499-504. 
C  Charges  and  Credits,  §§  505-513. 

D.  Compensation,  §§  614-526. 

E.  Stating,  Settlinjg,  Opening  and  Beview,  §$ 

627-609: 

A.    DUTT  TO  ACCOUNT. 

VATUBE  AND  GROUNDS,  f  495. 

TIME  FOR  ACCOUNTING,  |  496. 

WHO  HAT  BE  BEgUIRED  TO  ACCOUNT,  |  497. 

SCOPE  OF  LIABILITT,  |  498. 

ULBA8B  FBOH  LlABILITT,  |  498H. 

S  496.  Natura  and  Oronnds. 

[a]  Where  an  executrix  acquired  the  right 
to  the  residue  of  the  estate,  an  order  direct- 
ing such  distribution  after  notice  and  after 
the  time  for  filing  claimB  had  expired,  with- 
out requiring  an  accounting,  held  proper.— 
Middlecoff  V.  Superior  Court  of  San  Joaanin 
County  (Cal.  Sup.),  84  Pae.  764. 

Ite  AuvHOBinis  raoM  Otheb  Statu: 

See  18  Cye.  1104;  22  Cent  Dig-  mOs. 
2810-2815,  SS  1971-1974. 

)  496.   Tinw  for  AcconnttDg. 

[a]  Under  Code  of  Civil  Proeedare,  Mction 
1583,  giving  the  surviving  partner  possession 
of  the  firm  assets  till  the  business  is  settled, 
while  paying  the  executor  from  time  to  time 
any  balance  to  which  deceased  would  have 
been  entitled,  it  is  not  error  to  settle  an 
annual  aeconnt  of  executors  without  an  ac- 
counting between  them  and  the  snrviving 
partner,  though  such  partner  himself  be  one 
of  the  executors. — Lux 'a  Estate  In  re,  100 
CaL  606,  35  Pac.  345-347. 


%  497.  Who  may  he  Required  to  Account. 

Ja]  The  probate  court  has  no  authority  to 
cite  an  administrator  of  an  administrator 
to  settle  the  accounts  of  his  intestate,  whose 
estate  he  was  to  administor. — Bush  t.  Lind- 
sey,  44  Cal.  121. 

[b]  Under  Code  of  Civil  Procedure,  section 
1629,  providing  that  when  the  authority  of 
an  executor  ceases  or  is  revoked  he  may  be 
cited  to  account  at  the  instance  of  his  suc- 
cessor, an  executor  who  has  resigned  may  be 
compelled  to  account  for  certain  assets  of 
the  estate  received  by  him,  but  not  ac- 
counted for. — ^Badovich's  Estate,  In  re,  74 
CaL  536,  5  Am.  St.  Bep.  466,  16  Pae.  821. 

[c]  Code  of  Civil  Procedure,  sections  1622- 
1627,  held  to  apply  to  special  administrators 
appointed  under  section  1411  et  seq.,  so 
that  judge  should  determine  issues  on  ac- 
eounting  before  appointment  of  regular  ad- 
ministrator.— Freneh  v.  Superior  Court  of 
San  Diego  County  (Cal.  App.),  85  Pac.  133. 

POB  Authorities  vbou  Other  States: 

See  18  Cyc.  1110;  22  Cent.  Dig.,  eols. 

2827-2831,  8  1986. 

§  498.   Scope  of  ZdabUity. 

[a]  Administrator  must  account  for  money 
paid  on  claims,  if  contest  of  heir  is  sus- 
tained.—Weiho  T.  Statham,  67  CaL  84,  7  Pac 
143. 

§  498^2-  Belease  from  Liability. 

fa]  Allowance  of  final  account  of  executor 
does  not  discharge  him  irom  his  trust,  nor  is 
it  a  decree  of  distribution  or  the  equivalent 
of  such  a  decree.  Until  the  entry  of  a  de- 
cree discharging  an  executor  from  liability 
he  is  not  discharged  from  his  trust. — McCrea 
T.  Haraazthy,  51  Cal.  146. 

[b]  An  executor  of  nn  estate  had  at  the 
death  of  his  decedent  a  note  and  mortgage  in 
hia  hands  belonging  to  him,  which  he  turned 
over  to  hia  coexecutor,  who  collected  part  of 
the  debt.  He  called  the  attention  of  his 
executor  to  the  fact  that  the  note  was  about 
outlawed,  and  he  replied  that  he  knew  all 
about  it,  and  would  look  after  it.  The  stat- 
ute of  limitations  ran  against  the  noto.  The 
heirs  agreed  with  the  executor  not  to  call 
him  to  account,  and  that  an  order  settling 
his  account  might  be  filed  with  the  probate 
court.  Code  of  Civil  Procedure,  section 
1613,  provides  that  each  exe'cutor  shall  be 
liable  for  all  the  eatato  coming  into  his 
hands.  Held,  that  aa  the  executor  was  not 
liable  for  the  balance  of  the  note  uncollected 
by  his  coexecutor,  and  could  not  be  called 
on  by  him  for  contribution  for  any  sum  he 
might  have  to  pay  for  his  failure  to  collect, 
the  agreement  of  the  heirs  not  to  sue  the  ex- 
ecutor could  not  therefore  operate  to  dis- 
charge the  coexecutor.— Sanderson,  In  re,  74 
Cal.  199,  15  Pae.  753. 

Fm  Authoritibs  rsoH  Other  States: 

See  18  Cyc.  1114;  22  Cent  Dig.,  eoIs. 
2844-2850,  83  1993-1995. 
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B.   PROCEEDINGS  FOB  ACCOUNTING. 

NATDBE  OF  PROCEEDJMQS,  |  499. 
JtTRISDICnON  OF  COURTS.  |  500. 
LIMITATIONS  AND  LACHES,  |  501. 
PROCEEDINGS  FOR  FINAL  SETTLEMENT,  |  502. 
  ACTIONS  FOR  ACCOUKTIMQ  AND  ADMIN- 
ISTRATION SUITS.  I  608. 
  TRIAL,    I  504. 


§  499.  Natoie  of  Proceedings. 

[a]  ProeeedingB  for  settlement  of  an  estate 
and  matters  connected  therewith  are  not 
civil  actions  within  meaning  of  Practice 
Act,  or  section  15,  article  I  of  Constitution. 
Scott,  Estate  of,  IS  CaL  222;  Smith,  Ex 
parte,  53  Cal.  207. 

Fob  Authobities  fbou  Othxb  Statbs: 

See  18  Cvc.  1115;  22  Cent  Dig.,  cola. 
2854,  2855,  §  1999. 

§  600.   Jurisdiction  of  Ooorts. 

[a]  District  court  may  take  jurisdiction  of 
iettlement  of  estate  when  there  are  peculiar 
circomstances  of  embarrassment  to  its  ad- 
ministration, and  when  the  arauming  juris- 
diction would  prevent  waste,  delay,  and  ex- 
pense, and  thus  conclude,  by  one  action 
and  decree,  a  protracted  and  vexatious  liti- 
nitioQ.— Deck  v.  G^rke,  12  Cal.  433,  73  Am. 
Dec.  655. 

[ab]  From  their  equity  powers  the  district 
courts  have  jurisdiction  of  actions  against 
the  administrator  of  an  administrator  to 
settle  the  account  of  bis  intestate  with  the 
estate  of  which  he  was  the  administrator. — 
Bush  V.  Lindsay,  44  Cal.  121. 

taci  Under  our  system  the  probate  coart  has 
jnrisdiction  to  settle  the  aeeounta  of  an  admin- 
istrator and  to  ascertain  and  determine  his 
liability  to  the  estate.— Reynolds  v.  Bmma- 
gim,  54  Cal.  254. 

[b]  Probate  court  has  exclusive  jurisdiction 
to  settle  accounts  of  executors  and  admin- 
istrators.—Washington  V.  Black,  83  Cal.  294, 
23  Pae.  300. 

[c]  The  court  in  probate  has  sole  and  ex- 
clusive jurisdiction  of  the  amount  that  shall 
be  allowed  to  the  executor  or  administrator 
for  legal  expenses  from  the  funds  of  the  es- 
tate, but  has  no  jurisdiction  of  the  question 
as  to  what  the  attorney'  shall  receive  from 
the  executor  'or  administrator  for  his  ser- 
vicps,  but  that  depends  solely  on  the  agree- 
ment between  the  parties. — Kruger's  Estate, 
In  re,  143  Cal.  141,  76  Pac.  891. 

[d]  A  probate  court  has  the  power,  in  the 
settlement  of  an  executor's  account,  to  al- 
low or  disallow  any  items  in  the  account, 
even  though  there  is  no  contest;  and  where 
it  is  brought  to  the  knowledge  of  the  court 
that  the  executor  has  failed  to  charge  him- 
self with  money  or  property  belonging  to  the 
estate,  it  is  the  duty  of  the  court  to  exam- 
ine the  matter  of  its  own  motion.  Bander- 
sou,  In  re,  13  Pae.  497. 


Fob  Authobities  fbou  Otheb  States: 

See  18  Cyc.  1115-1119;  22  Cent.  Dig., 
cols.  2855-2860,  §S  8000-2013. 

I  601.  LimitatloDfl  and  Ladiea. 

[a]  Obligation  of  executor  to  account  Ii 
continuous  and  not  barred  by  statute  of  lim- 
itations,— Sanderson,  In  re,  74  CaL  215,  216, 
15  Pac.  753. 

I  602.  Proceedings  for  Final  Settlement. 

[a]  Notice  of  settlement  of  account  re- 
quired  by  section  1633  given  herein  held  suf- 
fieient.— Sbarboro's  Estate,  70  CaL  140,  II 
Pac  663. 

[b]  Policy  of  law  is  to  facilitate  and  not 
delay  settlement  of  estates. — Wiard's  Es- 
tate, 83  CaL  620,  24  Pae.  4S. 

[c]  Whether  a  person  claiming  to  have  an 
interest  in  an  estate  is  entitled  to  a  stand- 
ing in  court  is  a  question  which  should  be 
determined  on  the  hearing  for  distribution, 
rather  than  on  the  settlement  of  the  execu- 
tor's account.— Willey's  Estate,  In  xe,  140 
Cal.  238,  73  Pac.  998. 

[d]  It  is  only  on  a  hearing  for  distribution 
on  a  final  settlement  of  the  estate  under 
petition  for  distribution  thereof,  as  distin- 
guished from  a  hearing  on  a  final  account 
anaceompanied  by  such  petition,  that  the 
propriety  of  payments  under  a  provision  in 
the  will  directing  the  trustees,  who  are  the 
executors,  to  make  annual  payments  to  eer- 
tain  designated  beneficiaries  in  specific 
amounts  from  the  net  income  of  the  devised 
trust  estate,  can  be  considered,  and  the  only 
items  which  may  properly  be  settled  in  an 
executor's  account  are  the  charges  of  admin- 
istration and  the  payment  of  decedent  'a 
debts.— WiUey's  Estate,  In  re,  140  CaL  238, 
73  Pae.  998. 

[e]  Where  an  order  for  a  dividend  is  made 
on  the  same  day  that  an  order  is  made  set- 
tling the  account  of  an  administrator,  the 
order  for  a  dividend  is  properly  included  in 
the  same  entry  in  the  minutes  with  the  order 
settling  the  account,  and  immediately  foUow- 
iuK— McDougald's  Estate,  In  re,  143  Csl.  476, 
77  Pac.  443;  Boggs'  Will,  In  re,  143  CaL  476, 
77  Pac.  443, 

[f]  The  order  for  a  dividend  is  in  many  re- 
spects dependent  on  the  order  settling  the  ac- 
count of  an  administrator,  so  that,  when  an 
appeal  is  taken  from  an  order  settling  the 
aeeonnt,  it  suspends  the  effect  of  the  order 
for  a  dividend,  and  prevents  its  enforce- 
ment, against  the  will  of  the  administrator, 
until  the  order  settling  the  account  becomes 
final;  and  hence  there  would  be  no  impro- 

?riety  in  deferring  the  making  of  the  order 
or  a  dividend  until  the  time  for  appeal 
from  the  order  settling  a  contested  account 
had  expired,  or  where  an  appeal  is  taken, 
until  the  appeal  is  determined.— McDou- 
cald's  Estate,  in  re,  143  Cal.  476,  77  Pac 
443:  Bogg's  Will,  In  re,  143  CaL  476,  77  Pae. 
443. 
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tg]  The  making  of  an  order  for  the  pay- 
ment of  a  dividend  u  a  part  of  the  iaty 
of  the  conrt,  when  the  appropriate  stage  of 
adminiatration  i>  reached,  withoat  applica- 
tion being  made  therefor  or  notice  given. — 
MeDongald'8  Estate,  In  re,  143  Cal.  476,  77 
Pm.  443;  Boggi'  Will,  In  i«,  143  CsL  47^,  77 
Pm.  443. 

[h;i  The  conrt  has  as  mneh  power  to  make 
an  order  for  a  dividend  on  a  day  subsequent 
to  that  on  which  an  order  settling  the  ac- 
coont  of  an  administrator  is  passed  as  it 
has  on  the  day  the  account  is  settled.— 
MeDougald's  Estate,  In  re,  143  Cal.  476,  77 
Pac.  443;  Bogg'i  Will,  In  re,  148  Cal.  47«. 
77  I^.  443. 

[i]  An  order  for  the  payment  of  a  dividend 
on  an  accounting  by  an  administrator,  re- 
quired by  Code  of  Civil  Procedure,  section 
1647,  is  not,  strictly  speaking,  a  part  of  the 
^eeeding  for  the  settlement  of  the  account, 
or  of  the  adjudication  respecting  the  claims 
reported  therein,  so  that  the  parties  to  whom 
the  dividends  are  payable  do  not  thereby 
become  parties  to  the  accounting. — ^McDou^ 
gald's  Estate,  In  r«,  143  Cal.  476,  77  Pac 
443;  Boggs'  WiU,  In  re,  143  CaL  476,  77 
Fae.  443. 

[j]  Where  an  administrator  has  returned  an 
inventory,  bnt  no  appraisal,  his  aeeount  can- 
not be  settled  until  an  appraisal  has  been 
made. — Seine's  Estate,  In  re,  Myr.  Prob.  233. 

Vtm  AUTHORITIBa  TBOK  OXHU  STATES: 

See  18  Cyc.  1124-1128;  22  Cent  Dig., 
cols.  2894-2917,  2018-2040. 

I  508.   Aetions  for  Aocoontlng  and  Ad- 
ministration Suits. 

[a]  A  proceeding  commenced  by  a  creditor 
of  an  estate  in  the  probate  court  to  com- 
pel an  executor  to  render  an  account,  and 
to  obtain  a  decree  requiring  the  executor  to 
pay  the  claim  of  the  creditor,  is  in  the  na- 
ture of  an  action  for  the  recovery  of  the 
money  which  the  executor  has  in  his  hands, 
snd  to  which  the  creditor  is  entitled,  and 
s  decree  in  such  proceeding  against  the  ex- 
ecutor is  a  judgment. — ^Magraw  v.  MeGlynn, 
26  CaL  420. 

[b]  Under  Code  of  Civil  Procedure,  section 
1709,  providing  that  a  citation  in  probate 
proceedings  shall  be  served  in  the  same  man- 
ner as  a  summons,  and  sections  412,  413,  pro- 
riding  that  a  summons  may  be  served  by 
publication  when  defendant  has  left  the 
state,  a  citation  to  an  administrator  to  ac- 
count may  be  served '  by  publication  where 
the  person  to  whom  it  is  issued  has  left  the 
state. — Ashnnrt  t.  Fountain,  67  CaL  18,  6 
Pac  849. 

[c]  Under  Code  of  Civil  Procedure,  section 
1718,  providing  that  the  court  may  appoint 
an  attorney  to  represent  nonresident  heirs 
in  the  settlement  of  an  estate,  and  allow  a 
fee  to  such  attorney  out  of  the  estate,  to  be 
eharged,  on  distribution,  to  the  heir  repre- 
sented by  such  attorney,  the  oonrt  eannot 

GsL  Oifoit,  ToL  a— UT 


fix  the  eompenaation  of  such  attorney  in  ad- 
vance, but  must  wait  until  final  distribution. 
Lux's  Estate,  In  re,  134  CaL  3,  66  Pac.  30. 

[d]  Under  Code  of  Civil  Procedure,  section 
1718,  providing  that  at  or  before  the  hear- 
ing of  all  proceedings  in  the  settlement  of 
estates  of  which  all  parties  interested  are  re- 
quired to  be  notified  the  court  may  appoint 
an  attorney  to  represent  nonresident  heire, 
the  court  can  appoint  an  attorney  l^or  such 
nonresidents  only  as  are  not  represented  by 
attorneys  employed  by  themselves. — flux's 
Estate,  In  re,  134  Cal.  3,  66  Pac.  30. 

[e]  The  administrator  not  being  a  party  to 
the  accounting  proceeding,  an  attorney  could 
not  appear  for  him  therein,  under  Code  of 
Civil  PYocednre,  section  283,  providing  that 
an  attorney  has  authority  to  bind  his  client 
in  any  of  the  steps  of  an  action  or  proceed- 
ings by  his  agreement  filed  with  the  clerk 
or  entered  on  the  minutes,  and  not  otherwise. 
Eeither  v.  Murdoch,  135  CaL  197,  67  Pac. 
784. 

[f]  Code  of  Civil  Procedure,  section  1963, 
snbdivisions  19,  20,  providing  that  the  law 
presumes  ' '  that  private  transactions  have 
been  fair  and  regular,"  and  "that  the  or- 
dinary course  of  business  has  been  fol- 
lowed," are  not  applicable  to  the  dealings 
of  an  administrator  with  an  estate  and  its 
funds.— Sanguinetti  T.  OiaselU,  129  CaL 
xviU,  61  Pac.  1106. 

Fes  Amaaamm  wbou  Othxr  Statss: 

See  18  Cyc.  1128-1136;  22  Cent.  Dig.,  cols. 
2880-2894,  95  2014-2017:  cola.  2917- 
2940,  8S  2041-2060. 

g  604.    TriaL 

[a]  A  finding  in  an  action  for  accounting 
that  on  a  certain  day  letters  of  administra- 
tion of  intestate's  estate  were  issued  by  a 
certain  court  to  "plaintiflF  herein,  that  said 
letters  have  not  since  been  revoked,"  is  saf- 
floient  on  the  issue  that  an  order  of  said 
court  was  duly  given,  made,  and  entered,  ap- 
pointing plaintiff  administrator  of  said  es- 
tate.— Curran  t.  Kennedy,  89  Cal.  98,  26  Pac. 
641. 

C.    CHARGES  AND  CKEMTa 

IN  GENERAL,  |  605. 
CHARGES— IN  GENERAL,  |  506. 

  INTEREST,  I  507. 

CREDITS— IN  GENERAL,  |  SOS. 
  DISBURSEMENTS  FOR  BENEFIT  OF  LEGA- 
TEES OR  DISTRIBUTEES,  |  509. 

  PAYMENT  OP  FAMILY  ALLOWANCE,  |  510. 

  EXPENSES  OF  ADMINISTRATION.  )  611. 

  COUNSEL  FEES  AND  COSTS,  1  512. 

  DEBTS  AND  PATMXNTS  TO  SELF,  |  B18. 

§  605.  In  aeneraL 

[a]  Each  coexecutor  may  keep  a  separate 
account,  and  present  the  'same  for  final  set- 
tlement, and  each  is  chargeable  with  the  full 
amount  of  assets  that  nave  come  into  his 
hands,  and  is  entitled  to  be  credited  with  all 
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aiflbursements  legally  made  by  him  on  behaM 
of  the  estate.— Hope      Jonea,  24  CaL  89. 

$  506.  Charges— In  OeneraL 

[a]  Administrator  ia  chargeable  in  an- 
nual account  with  amount  of  hia  own  note  to 
estate,  with  stipulated  interest. — Miner's  Es- 
tate, 46  Cal.  564. 

[ab]  Widow  is  not  chargeable  as  executrix 
with  profits  made  in  subletting  house,  rental 
of  which  is  paid  for  out  of  her  allowance. — 
Stevens,  In  re,  83  CaL  325,  17  Am.  St.  Bep. 
252,  23  Pac.  379. 

[b]  Where  the  proportionate  share  which 
the  estate  received  upon  a  certificate  of  in- 
debtedness of  an  insolvent  bank  was  less 
than  its  face  amount,  the  executors  should 
not  be  charged  with  the  full  amount  of  the 
face  of  the  certificate,  but  only  with  the  real 
amount  received,  although  the  executors  first 
stated  the  amount  of  the  certificate  as  cash. 
Marshall,  Estate  of,  118  Cal.  379,  50  Pac.  540. 

[c]  Administrator  ia  chargeable  in  his  ac* 
count  with  whole  estate  at  appraised  value, 
but  If  any  is  sold  for  less  he  is  not  liable 
for  loss  if  sale  was  advantageously  made. — 
Fernandez's  Estate,  119  Cal.  584,  51  Pac. 
851. 

[d]  An  executor  was  chargeable  in  his  an- 
nual account  with  property  which  he,  as 
lessee  under  a  lease  with  intestate,  had 
agreed  to  deliver  to  him  at  a  certain  time, 
where  be  failed  to  make  such  delivery  to 
himself  as  administrator. — More's  Estate,  In 
re,  121  Cal.  609,  64  Pse.  97. 

[e]  Though  an  administrator  should  be 
charged  with  a  debt  from  himself  to  the  es- 
tate, existing  before  his  appointmeat,  as 
money  on  hand,  yet  he  never,  while  admin- 
istrator, having  had  the  means  to  pay  any 
part  of  it,  the  decree  settling  his  accounts 
should  show  this,  that  he  may  not  be  charged 
with  contempt  for  not  paying  it  over  as  di- 
rected.—Walker's  Estate,  In  re,  125  Cal.  242, 
67  Pac.  991. 

[f]  Where  an  action  against  an  administra- 
tor to  foreclose  a  mortgage  on  property  of 
the  estate  was  tried  on  its  merits,  the  heirs 
of  the  decedent  cannot  charge  the  adminis- 
trator with  damages  on  the  settlement  of  his 
accounts  because  of  the  alleged  failure  of  his 
counsel  to  take  advantage  of  a  technical  de- 
fect in  the  mortgagee's  complaint. — Arm- 
strong's Estate,  In  re,  125  Cai.  603,  58  Pac. 
183. 

[g]  Where  delay  in  the  settlement  of  an 
estate  resulted  in  no  loss  to  the  heirs,  the 
administrator  cannot  be  charged,  on  his  final 
accounting,  with  damages  therefor  beyond  in- 
terest on  the  balance  in  his  hands. — Arm- 
strong's Estate,  In  ra,  125  CaL  603,  58  Pae. 
183. 

[h^  In  settling  the  final  aeeonnt  of  an  ad- 
ministrator, where  it  appears  that  he  had 
received  funds  of  his  own  sufficient  to  pay 
the  full  amount  of  his  promissory  note  to 


the  decedent,  he  is  properly  chargeable.  In 
the  absence  of  other  facts  affecting  the  posi- 
tion, with  the  full  amount  thereof,  in  the  set- 
tlement of  the  account,  notwithstanding  it 
was  appraised  at  eight  hundred  and  fifty  dol- 
lars less  than  its  face  value. — Thomas,  Estate 
of,  140  Cal.  397,  73  Pae.  1059. 

Pom  AUTHOBITISS  FROM  OtHEB  St&TES: 

Bee  18  Cyc.  1136;  22  Cent.  Pig.,  cols. 
2941,  2942,  §  2061. 

S  607.   Interest. 

[a]  If,  at  the  time  of  the  settlement  of 
the  first  account  of  the  administrator,  an  ac- 
tion was  pending  against  the  estate  of  the 
decedent  as  trustee  for  an  amount  in  excess 
of  the  money  on  hand,  and  no  willful  negli- 
gence appears  in  the  prosecution  or  settle- 
ment thereof  until  after  the  filing  of  his 
seeond  account,  he  cannot  be  charged  with 
interest  from  the  date  of  his  first  account, 
but  only  from  the  date  of  any  actual  dere- 
liction in  duty,  which  may  be  shown  to  have 
caused  loss  to  the  estate. — ^Marre,  Estate  of, 
127  CaL  128,  59  Pac.  385. 

S  508.  Credits— In  Oeneral. 

[a]  If  an  administrator  adranee  money  to 
pay  oB  a  mortgage  debt  upon  land  for  which 
the  estate  is  not  liable,  because  the  estate 
has  a  junior  mortgage  upon  the  same  land, 
and  in  order  to  relieve  the  land  from  the 
older  mortgage  and  let  in  the  younger  mort- 
gage of  the  estate,  and  a  loss  thereby  ensues, 
the  probate  court  cannot  allow  him  in  his  ac- 
count for  any  portion  of  the  loss  sustained 
by  the  advancement  thus  Diade. — ^Tompkins 
T.  Weeks,  26  Cal.  50. 

[b]  If  the  intestate  in  his  lifetime  had  con- 
tracted for  the  services  of  another  for  one 
year,  at  stipulated  wages  per  month,  and 
died  soon  after,  and  the  employee  continues 
to  perform  the  services  for  the  year  with  the 
assent  of  the  administrator,  and  his  services 
are  necessary  for  the  protection  of  the  estate, 
the  administrator  should  be  allowed  the 
wages  paid  him  in  the  settlement  of  his  ae- 
count.—Miner's  Estate,  46  CaL  564. 

[e]  Testator,  contemporaneously  with  m 
lease  to  his  son  and  A.  &  Y.,  assigned  to 
them  a  lease  of  adjoining  land  made  by  M. 
to  himself.  The  testator  agreed  that  what- 
ever sums  the  assignees  might  pay  to  M. 
for  rent  of  the  lands  should  be  deducted 
from  the  rental  of  the  land  leased  to  the  son 
and  X.  ft  Y.  X  ft  Y.  were  executors  and 
paid  sums  in  rent  and  also  paid  taxes.  Held, 
that  such  sums  should  be  allowed  the  execu- 
tors in  the  settlement  of  their  account,  the 
full  amount  of  the  rent  contracted  by  the 
lessee  having  been  paid  the  estate. — ^Dunne, 
Estate  of,  58  CaL  643,  549.- 

[d]  Novation  between  executors,  devisee 
and  claimant,  discharging  compromised 
claim  against  an  estate,  amounts  to  a  pay* 
ment  and  entitles  executors  to  a  credit  there* 
for.— Dunne's  Estate,  58  CaL  543. 
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[de]  If  probate  conrt  debits  administrator 
with  gross  receipts  of  business  carried  on 
by  him,  lie  sbonld  be  credited  with  its  ex- 
pense^— Bose'a  Estate,  In  re,  80  Cal.  178, 
22  Fae.  86. 

[e]  Claims  against  executor  for  services 
rendered  or  materials  furnished  estate  need 
not  be  paid  by  him  before  they  can  be  al- 
lowed in  settlement  of  hia  account. — Couts' 
Estate,  87  Cal.  482,  25  Pac.  685. 

[f]  The  allowance  of  money  paid  by  the 
■dminiatrator  to  expert  accountants  for  ex- 

'  smining  the  books  of  a  partnership,  of  which 
the  decedent  was  a  member,  for  the  purpose 
of  litigation,  is  a  matter  committed  to  the 
wund  discretion  of  the  eoart — ^Levinson,  Es- 
tate of,  108  CaL  450,  41  Pae.  483,  42  Pac. 
479.  ' 

[g]  Where  it  appears  that  a  portion  of  the 
iDoney  credited  the  administrator  for  the 
payment  of  accountants  was  furnished  by 
the  legatees,  for  which  a  receipt  had  been 
pven  to  one  of  the  legatees  toward  payment 
of  expenses  in  exporting  the  books,  if  the 
administrator  does  not  explain  the  receipt, 
or  show  that  the  money  evidenced  by  the 
receipt  was  used  to  pay  for  services  in  ad- 
dition to  those  specified  in  the  account,  his 
credit  should  be  reduced  by  the  amount  of 
tbe  receipt. — Levinson,  Estate  of,  108  Cal.  450. 
41  Pac.  483,  42  Pac.  479. 

[h]  Where  the  estate  has  received  the  full 
henefit  of  expenditures,  which  have  been  rea- 
•onably  made  by  an  executrix,  it  is  inequi- 
table to  hold  that  the  executrix  is  not  enti- 
tled to  reimbursement;  and  the  acts  of  an  ex- 
KDtor  or  executrix  in  the  administration  of 
the  tmst  are  to  be  adjudged  according  to  the 
roles  and  principles  of  equity.— Olos,  Estate 
of,  110  CaL  494,  42  Pae.  971. 

[hi]  Although  it  is  better  practice  for  an 
executor  first  to  procure  the  permission  of 
the  probate  court  to  make  a  needed  improve- 
aent,  before  proceeding  thereto,  yet  this  is 
Wt  an  indispensable  condition  to  the  allow- 
anee  of  the  demand  in  the  settlement  of  the 
execator's  account,  where  it  appears  that  the 
expenditures  were  jnst  and  reasonable,  and 
were  made  in  tbe  interest  of  the  estate.-— CloB, 
EsUte  of,  110  Cal.  494,  42  Pae.  971. 

[i]  Where  an  executor  invests  estate  funds 
in  the  preservation  of  property  of  the  estate, 
he  shoald  be  given  credit  for  the  money  rea- 
lized out  of  such  property  by  reason  of  such 
preservation,  though  the  court  reserve  until 
Gna]  accounting  the  question  whether  such 
investments  were  necessary, — Smith's  Estate, 
In  re,  118  Cal.  462,  50  Pac  701. 

[jl  Items  of  expenditure  made  by  the  ad- 
ministratrix upon  an  unnecessaiy  and  unsuc- 
<  CMsfnl  application  for  a  writ  of  prohibition, 
which  was  known  to  be  nnnecessary,  should 
be  rejected. — Bryne,  Estate  of,  122  Cal.  260, 
54  Pac.  957. 

[k]  If  it  were  shown  that  tbe  charge  for* 
the  harvester  was  included  in  farming  opera- 
tions voluntarily  carried  on  by  the  executrix 
at  a  loss,  it  should  be  disaUowed;  but  where 


there  is  no  evidence  or  finding  upon  that 
point,  the  allowance  cannot  be  disturbed  for 
that  reason.— Adams,  Estate  of,  131  Cal.  415, 
63  Pac.  838.  *  ' 

[1]  Pending  the  administration  of  an  estate, 
the  administrator,  by  authority  of  the  court, 
executed  a  mortfjage  for  eighteen  hundred 
dollars,  and  credited  the  estate  with  the 
amount  thereof.  One  tract,  fourteen  acres, 
was  thereafter  sold  to  a  third  person  for 
seven  hundred  and  fifty  dollars,  and  the 
other  tract,  one  hundred  and  twenty-two 
acres,  was  set  aside  as  a  probate  homestead 
for  the  minor  children.  The  mortgagee  de- 
manded the  payment  of  six  hundred  and  fifty 
dollars  before  it  would  release  the  fourteen- 
acre  tract,  which  sum  the  administrator  paid. 
Held,  that  the  administrator  was  entitled  to 
a  credit  for  such  payment,  though  it  was  a 
reater  sum  than  the  fourteen  acres  were 
able  for  in  proportion  to  its  value.  Code 
of  Civil  Proeedare,  section  1465,  which  pro- 
vides that,  when  no  homestead  has  been  se- 
lected, the  court  mast  select  one  for  the 
minor  children,  making  it  the  duty  of  the 
court  to  set  apart  a  homestead  from  the  un- 
encumbered estate,  authorized  the  court  to 
allow  the  proceeds  of  such  sale  to  be  applied 
on  the  mortgage  which  encumbered  the  home- 
stead at  the  time  it  was  set  aside. — Shively's 
Estate,  In  re,  145  Cal.  400,  78  Pac.  869. 

[m]  Credits  in  an  executor's  account  for 
payments  made  by  him  before  his  appoint- 
ment, with  which  he  did  not  then  intend  to 
charge  deceased,  and  claim  for  which  be  did 
not  present  to  the  court,  held  properly  dis- 
allowed.— ^Pease's  Estate,  In  re  (Cal.  Sup.), 

85  Pae.  149. 

[n]  Where  certain  heirs  paid  a  portion  of 
a  mortgage  on  intestate  'b  residence  to  obvi- 
ate administration,  one  of  them  was  not  en- 
titled to  an  allowance  therefor  in  his  ac- 
eoant  as  administrator  subsequently  ap- 
pointed.— Heeney's  Estate,  In  re  (Cal.  App.), 

86  Pao.  842. 

Fob  AuTHOBims  roh  Othxb  SrAms: 

See  18  Cyo.  1139;  22  Gent.  Dig.,  cols. 
2946-2948,  {  2064.  . 

g  609.  DlsbnrsementB  for  Benefit  of 

Iiegatees  or  Distributees. 

[^a]  Neither  expenses  incurred  by  the  ad- 
ministrator in  procuring  the  removal  of  tbe 
guardian  of  a  minor  heir,  nor  money  ad- 
vanced for  the  heir's  benefit,  are  proper 
charges  in  the  settlement  of  the  administra- 
tion account,  though  tbey  may  be  allowed  as 
credits  on  the  distributive  share  of  the  heir 
when  a  settlement  with  him  is  made. — ^Boss's 
Estate,  In  re,  80  Cal.  166,  22  Pac.  86. 

Fob  Attthobitixs  ntoii  Othxb  States: 

See  22  Cent.  Dig.,  cols.  2951,  2952,  {  2067. 

§  510.    payment  of  Family  Allowance. 

[a]  In  the  matter  of  paying  a  family  allow- 
ance an  exeeutoi  or  administrator  is  not  re- 


Digitized  by  Google 


2840 


EXECUT0B8  AND  ADMINISTItATORS,  XI,  C,  S9  511,  512. 


qoired  to  wait  for  an  order  of  court,  hut  may 
make  the  necesaary  expeiifliturea  as  exigen- 
eies  occur,  and  the  court  should  allow  him 
credit  for  paTptent  of  saeb  sums  as  may 
be  reasonable  in  the  settlement  of  his  ac- 
counts.—Lux,  In  re,  100  Cal.  606,  35  Pac.  345. 

[b]  Coart  may  credit  executors  with 
amount  paid  widow  as  family  allowance  after 
return  of  iaventory.— Crew  v.  Pratt,  119  Cal. 
138,  61  Pae.  38. 

%  611.    Expenses  of  Administration. 

[a]  Costs  of  suit  paid  should  be  allowed 
executors  and  administrators  in  account,  nn- 
less  action  was  without  cause. — ^Hicox  v. 
Graham,  6  Cal.  167. 

_  [b]  Where  executor  incurs  expenses  in  lit- 
igating will  under  which  be  administers,  he 
is  not  personally  chargeable  therefor,  even  if, 
through  the  mistake  of  his  counsel  in  a  mat- 
ter of  oDsettled  practice  at  the  time,  tbej 
were  lost,  when  they  might  probably  have 
been  collected  from  the  contestant,  but  they 
will  be  allowed  to  him  as  expenses  of  admin- 
istration.—Abila  T.  Burnett,  33  CaL  658. 

[c]  Expenses  incurred  by  administrator  in 
carrying  on  business  of  deceased  are  not 
charges  or  expenses  of  administration. — Bose, 
In  re,  80  Cal.  173,  22  Pac.  86. 

[d]  Where  a  physician  was  called  to  attend 
aa  a  witness  on  motion  for  a  receiver  in  an 
action  instituted  by  the  adminiatrator,  he 
is  only  entitled  to  the  statutoiy  fees  allowed 
to  witnesses,  and  a  credit  of  fifty  dollars 
paid  to  him  for  one  day's  attendance  cannot 
be  allowed  to  the  administrator. — ^Levinson, 
Estate  of,  108  CaL  450,  41  Pae.  483,  48  Pac 
479. 

[e]  Upon  an  accounting  by  an  executor  be 
should  be  given  credit  for  expenses  of  admin- 
istration properly  made  by  him;  and  the 
court  cannot  properly  reserve  the  question  of 
the  propriety  of  such  disbursements  for  a 
future  occasion,  and  charge  the  executor  with 
the  amount  so  expended  aa  being  money  in 
hand,  and  direct  him  to  apply  the  same  to 
the  payment  of  a  family  allowance. — Smith, 
Estate  of,  118  Cal.  462,  50  Pac.  701. 

[f]  An  order  in  probate  eonrt  settling  the 
first  annual  account  of  executors,  which 
strikes  out  certain  items  for  sums  paid  to  ex- 
perts and  detectives  in  investigating  an  al- 
leged fraudulent  claim  against  the  estate,  on 
the  ground  that  the  court  is  unable  to  exam- 
ine such  items  because  the  executors  object  to 
disclosing  the  particulars  for  fear  of  defeat- 
ing their  object,  is  not  erroneous,  where  leave 
is  given  to  restate  such  items  in  some  future 
account. — ^Murdock's  Estate,  In  re,  63  Pae. 
792. 

Foe  Authorities  noM  Other  Statu: 

See  18  Cye.  1140;  22  Cent.  Dig.,  cola. 
2950,  2951,  i  2060. 

I  512.    Counsel  Fees  and  Coats. 

[a]  An  administrator  acting  in  good  f^th 
if  entitled  to  the  aid  of  counsel  in  all  litiga- 


tion touching  the  estate,  and  to  be  allowed, 
in  his  account,  the  reasonable  compensation 
paid  such  counsel.— Miner,  Estate  of,  46  CaL 
564. 

[b]  Administrator  should  not  be  allowed 
counsel  fees  incurred  in  matter  with  which  be 
had  nothing  to  do  officially.— Bose 'a  Estate. 
In  re,  80  Cd.  179,  22  Pae.  86. 

[e]  Administrator  is  entitled  to  credit  for 
reasonable  payments  made  for  services  and 
traveling  expenses  of  his  attorney  necessary 
to  enable  him  to  properly  administer  estate. 
Rose's  Estate,  In  re,  80  Cal.  179,  22  Pac.  86. 

[d]  An  administrator  who  appeals  from  an 
order  of  the  probate  court  settling  his  ac- 
count, and  obtains  a  reversal  of  the  order, 
should  be  allowed  a  reasonable  sum  on  account 
of  attorneys'  fees  incurred  by  him  on  the  ap- 
^1.— Moore,  Estate  of,  96  CaL  521,  31  Pae. 

[e]  On  anbstitntion  of  attorneys  for  executor 
court  may  allow  retiring  attorney  fees  in  ad- 
vance of  settlement  of  estate. — Ejuson's  Es- 
tate, 119  Cal.  490,  51  Pac.  706. 

[f]  Court  has  power  to  determine  amount  to 
be  allowed  executor  as  attorneys'  fees. — Kas- 
son's  Estate,  119  CaL  490,  51  Pac  706. 

[g]  Where  the  local  attorney  representing 
an  administratrix  in  the  settlement  of  the 
estate  was  not  in  favor  of  appealing  from  an 
erroneous  order  of  sale  of  real  estate,  and 
the  administratrix  employed  another  attorney 
to  take  an  appeal  therefrom,  the  reversal  of 
the  order  justifies  the  appeal  and  every  step 
taken  in  its  prosecution;  and  the  proper  trav- 
eling expenses  of  the  attorney  thus  employed, 
to  enable  him  intelligently  and  properly  to 
take  and  prosecute  the  appeal,  should  be  al- 
lowed in  addition  to  his  fees  in  the  settlement 
of  the  accounts  of  the  administratrix. — ^Byme, 
Estate  of,  122  CaL  260,  54  Pac.  957. 

[h]  An  order  directing  the  representatives  of 
a  decedent  to  pay  a  certain  fee  to  the  execu- 
tor's attorney  cannot  be  made  at  the  execu- 
tor's final  settlement  on  the  notice  for  such' 
settlement,  where  the  executor's  final  account 
contained  no  proposal  to  make  any  charge  for 
the  fee.— Kruger^a  Estate,  In  re,  123  Cal.  391, 
65  Pac  1056. 

[i]  An  order  allowing  certain  sums  to  execu- 
tore  for  attorneys'  fees  held  merely  an  exer- 
cise of  the  court's  power  to  allow  the  execu- 
tors money  from  the  estate  to  reimburse  them 
for  attorney's  services  required. — Scott's  Es- 
tate, In  re  (CaL  App.),  83  Cal.  86. 

[j]  An  order  of  the  probate  court  allowing 
attorneys'  tees  to  executors  held  not  conclu- 
sive on  the  attorneys  as  to  reasonableness  of 
amount  so  allowed  as  payment  for  their  ser- 
Tieea.— Scott 'i  Eatate,  In  re  (CaL  App.),  83 
Pac  85. 

[k]  Expenses  incurred  by  heirs  in  a  suit  to 
'remove  a  cloud  from  their  title  to  property  of 
their  intestate,  held  not  a  valid  claim  against 
the  estate.— Heeaey 'a  Estate,  In  re  (Cal> 
App.),  80  Patf.  842. 
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Tm  Atttrdbitixs  fbou  Othxb  Statbs: 

See  22  Ceat  Dig.,  eols.  2052.  2953,  S 


{  613.   Debts  and  Fayments  to  Self. 

[a]  On  heariDg  of  proceedings  to  aettle  ac- 
count of  administrator,  judgment  obtained  by 
bim  on  personal  claim  against  the  estate,  in 
an  action  pursuant  to  Code  of  Civil  Procedure 
MCtion  1510,  is  admisBible  as  prima  facie  evi- 
dence of  the  correctness  of  the  claim,  subject 
to  be  contested  by  a  person  interested  in  the 
estate,  as  other  allowed  claims  might  be.— 
More '8  Estate,  In  re,  121  Gal.  635,  54  Pac.  148. 

Pm  ADTHoaiTiBs  noK  Othxb  States: 

See  22  Cent  Dig.,  cols.  2946-2948,  }  2064. 

D.  COMPENSATION. 

VIBBT  TO  COHPENUTION.  |  514. 

  EFFECT  OP  AOBEEUENTS,  |  615. 

  EFFEOr  OF  TE8TA1IXNTABT  PBOVISIONa 

I  518. 

  SPECIAL  A]>MINI8TBAT0BB.  |  517. 

AMOUNT  AND  COMPUTATIOK  OF  00MPXH8A- 

TION,  I  618. 
OOMUISSIONS,  I  519. 
EXTRA  ALLOWANCE,  |  620. 
OOEIKC^TOBS      AND  OOADinNXSTBATOBB. 

BDCCESSnrS  ADHimSTBATIONS,  |  522. 
FOBFEITURE  OR  DEPRIVATION  OP  COMPEN- 
SATION, I  628. 

  EFFECT  OP  REMOVAL  OB  BBSIGKATION 

I  524. 

JUBISDICTION.    PROCEEDINGS    AND  ORDER 
FOB  ALLOWANCE,  |  625. 
'  REVIEW,  I  620. 

S  614.   BigM  to  Oompensmtlai. 

[a]  An  administrator  being  compelled  by 
law  to  hold,  protect,  and  guard  fundB  coming 
into  his  hands,  which  he  has  reason  to  believe 
to  be  assets  of  the  estate,  until  the  right  to 
the  funds  can  be  determined,  is  entitled  to  his 
eonunisBiona  thereon.— Wells  Bobinson.  13 
Cal.  133.  '  . 

[b]  A  person  acting  as  executor  nnder  void 
letters  is  not  entitled  to  commissions  or  coni- 
pensation. — Prey,  In  re,  52  Cal.  658. 

[e]  An  ezeentor  cannot  be  allowed  a  claim 
for  commissions  upon  lands,  though  included 
in  the  inventory  of  the  estate,  which  were  at 
that  time  involved  in  litigation,  wherein  a 
final  judgment  was  subsequently  rendered  ad- 
verse to  the  estate. — Delaney,  Estate  of,  110 
Cal.' 563,  42  Pac  981. 

[d]  A  wairer  of  commissions  in  a  petition 
for  letters  of  administration  does  not  deprive 
the  administratrii  of  the  right  to  commis- 
'  tiona,  where  the  waiver  was  without  objec- 
tion, and  by  leave  of  court  withdrawn  before 
■he  was  appointed. — Carver's  Estate,  In  re, 
123  Cal.  102,  55  Pac  770. 

Fn  ATiTHtsiTas  rsou  Orass  Statei  ; 

Bee  18  Cyc  1141;  22  Cent  Dig.,  eols. 
2964-2967,  »  2069-2083. 


g  515.   Effect  of  Agreements. 

[a]  A  promise  by  a  person,  afterward  ap- 
pointed administrator,  not  to  charge  for  bis 
services,  made  to  the  person  entitled  to  admin- 
ietration,  is  binding  upon  him,  and  he  will  not 
be  allowed  commiBsions,  however  beneficial 
his  services  were  to  the  estate. — Davis'  Es- 
tate, In  re,  66  Cal.  309,  4  Pac  22. 

[b]  The  law  presumes  that  an  agreement 
by  the  heir  to  pay  any  compensation  not  al- 
lowed by  law  or  fixed  by  the  court  has  been 
obtained  by  undue  influence  of  the  executor, 
and  will  not  enforce  such  an  agreement 
against  the  heir. — Firebaugh  t.  BuTbank,  121 
Cal.  186,  63  Pac.  560. 

[c]  Under  Code  of  Civil  Procedure,  Section 
1618,  making  void  all  contracts  between  an 
heir  and  an  executor  for  higher  compensation 
than  that  allowed  by  law,  an  agreement  by 
the  heir  to  compensate  the  executor  for  extra- 
ordinary services,  or  for  attorneys'  fees  in 
addition  to  that  fixed  by  the  court,  is  void. 
Firebaugh  v.  Bnrbank,  121  Cal.  186,  53  Pac. 
660. 

[d]  The  waiver  of  the  right  to  apply  for  an 
allowance  will  not  validate  an  agreement  by 
an  heir  to  pay  an  executor  a  higher  compen- 
sation than  allowed  by  law. — Firebaugh  v. 
Bnrbank,  121  CaL  186,  63  Pac.  560. 

§  516.   Effect  of  Testamentary  Provi- 
sions. 

[a]  The  provision  of  a  codicil,  naming  as  ex- 
ecutor one  different  than  the  one  named  in 
the  will,  that  the  services  of  such  perEion 
should  continue  for  seven  years,  and  that  his 
compensation  should  be  paid  annually,  did 
not  constitute  him  an  agent  for  a  specific  pur- 
pose, since  it  did  not  require  the  adminis- 
tration to  be  kept  open  for  that  time,  and 
a  testator  may  provide  that  the  compensation 
of  hie  executor  shall  be  paid  at  stated  in- 
tervals, under  Code  of  Civil  Procedure,  sec- 
tion 1618,  fixing  the  compensation  of  execu- 
tors where  the  will  does  not  provide  for  it. — 
Bingot's  Estate,  In  re,  124  CaL  45,  56  Pac. 
781 

[b]  A  testator,  deeming  the  commissions  al- 
lowed by  law  insuEBcient,  gave  his  executors 
five  thousand  dollars  each  in  full  compensa- 
tion for  their  services  as  executors.  One  bad 
been  in  his  employ  at  a  salary  of  one  hundred 
dollars  per  month  as  manager  of  his  farms, 
and  continued  so  to  act  after  his  death,  with- 
out renouncing  the  compensation  allowed  in 
the  will.  Held  that,  under  Code  of  Civil  Pro- 
cedure, section  1616,  making  the  provisions 
in  the  will  for  executors'  compensation  full 
compensation  unless  renounced,  he  was  not 
entitled  to  further  allowance  for  extraordin- 
ary services. — Eunyon's  Estate,  In  re,  125 
Cal.  195,  57  Pac.  783. 

[c]  The  provision  of  Code  of  Civil  Proced- 
ure, section  1616,  making  the  provisions  in  the 
will  for  executor's  compensation  full  compen- 
sation, unless  renounced,  is  not  affected  by 
eection  1618,  providing  that  "in  all  cases'' 
such  further  sJlowance  may  be  made  for  ex- 
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traordinarjr  services  as  the  court  may  deem 
reasonable,  the  eases  refeired  to  being  those- 
proTided  for  in  the  first  sentence  of  the  same 
section,  viz.^  "where  no  compensation  is  pro- 
vided by  will,  or  the  executor  renounces  all 
claim  thereto." — Bunron's  Estate,  In  re.  12S 
Cal.  195,  57  Pac.  783. 

Fob  AnTHOBiTiES  raou  Othkb  States: 

See  18  Cye.  1143;   22  Cent  Dig.,  eols. 
2960-2964,  SS  2078-2081. 

§  517.   Special  AdmlniBtxaton. 

[a]  Bate  of  compensation  fixed  by  statute 
for  administrator  is  proper  standard  for  de- 
termining allowance  to  special  administrator. 
Moore 's  Estate,  88  Cal.  4,  5,  25  Pac.  915. 

[b]  Compensation  of  special  administrator  is 
is  discretion  of  court. — ^Moore 's  Estate,  88 
Cal.  4,  25  Pac.  91S. 

§  518.  Amoimt  and  Oompntattoa  of  Oompen' 
satlon. 

[a]  As  affording  a  basis  for  the  allowance 
of  an  administrator's  commissions  the  value 
of  the  estate  which  has  been  taken  into  poa- 
aession,  and  having  been  in  possession  has 
been  accounted  for,  ia  alone  to  be  regarded. 
Simmons'  Estate,  43  Cal.  543, 

[b]  The  allowance  to  an  administrator,  as 
commissions,  of  a  sum  in  excess  of  the  statu- 
tory percentage  to  which  he  is  entitled  is 
erroneous,  in  so  far  as  it  exceeds  the  jier- 
centage  fixed  by  statute,  where  the  adminie- 
trator  has  not  petitioned  the  court  for  an 
extra  allowance  for  extraordinary  services, 
and  it  does  not  appear  that  he  rendered  any 
such  services. — Moore,  Estate  of^  96  CaL  521, 
81  Pac  585. 

Tel  If  administrator  sella  estate  or  portion 
of  it,  amount  received  is  basis  of  his  eommia> 
sions.  regardless  of  appraised  Talue.^Fer< 
nandez's  Estate,  119  CaL  585,  51  Pae.  851. 

[d]  Appraised  value  of  estate  ia  not  conclu- 
sive in  determining  amount  of  administra- 
tor's commissions. — ^Fernandez's  Estate,  119 
Cal.  584,  51  Pae.  851. 

[e]  The  reasonable  value  of  decedent't 
mortgaged  realty,  which  was  charged  to  the 
administratrix  as  assets,  and  was  taken,  un- 
der foreclosure,  into  immediate  ^saession  of 
the  mortgagee  on  a  compromise,  in  considera- 
tion of  a  Vaiver  of  a  deficiency  judgment 
against  the  estate,  is  properly  included  in  the 
value  of  property  administered  as  a  basis 
of  computing  commissions. — Carver's  Estate, 
In  re,  123  Cal  102,  55  Pac.  770. 

[f]  Where  a  small  sum  of  money  left  by 
testatrix  was  received  and  used  by  appel- 
lant's coexecutor  for  the  benefit  of  the  es- 
tate, it  was  not  error  to  exclude  such  sum 
from  the  computation  in  fixing  appellant's 
commissiona. — Coursen's  Estate,  In  re,  133 
Cal.  XIX,  65  Pac.  965. 

[g]  Id  fixing  the  commissiona  of  an  execu- 
tor, the  inventory  value  of  the  property  ia 


not  conclusive,  but  the  actual  market  value 
may  be  shown,  and  used  as  the  basis. — Cour- 
sen's Estate,  In  re,  133  Cal.  xix,  65  Pac.  965. 

[h]  Where  the  court  found  that  the  prop- 
erty of  an  estate  could  not  be  distributed  in 
kind,  and  had  required  from  the  administra- 
tor labor  beyond  the  mere  custody  and  dia- 
tributiou  thereof,  he  should  be  allowed  full 
Cees  on  the  amount  over  twenty  thousand  dol- 
lars, under  Code  of  Civil  Procedure,  section 
1618,  fixing  executors'  fees. — Cudworth'a  Es-  ; 
tate,  In  re,  133  Cal.  462,  65  Pac.  1041.  ^ 

[i]  Under  Code  of  Civil  Procedure,  section  ' 
1618,  an  administrator  who,  in  the  course  of 
administration,  obtained  a  license  from  a 
probate  court  in  another  state  to  collect 
moneys  deposited  by  the  deceased  bi  five  dif* 
ferent  savings  banks  there,  and  who  took 
charge  of  the  estate  in  the  county  where  the 
will  was  probated,  collected  rents,  paid  taxes, 
insured  buildings,  made  necessary  repairs, 
went  over  a  large  part  of  the  estate,  and 
cared  for  the  trees,  etc.,  was  entitled  to  com- 
mission at  three  per  cent,  though  he  had  the 
estate  ready  for  distribution  within  a  year. — 
Towne's  Estate,  In  re,  143  CaL  507,  77  Pae. 
446. 

S  619.  Conuniaslona. 

[a]  Where  no  compensation  has  been  pro- 
vided by  the  will,  executors  are  entitled  to 
their  commissions  on  all  the  estate  that  comes 
into  their  possession,  and  for  which  they  are 
held  responsible. — ^Isaacs'  Estate,  In  re,  80 
Cal.  105. 

[b]  The  probate  court  should  not  allow  an 
administrator  fees  or  commissions  for  prop- 
erty which  does  not  come  into  his  hands,  but 
which  is  in  the  possession  of  other  parties, 
who  claim  title  to  it  adversely  to  the  estate,  . 
even  though  it  is  appraised  and  included  in 
the  inventory. — Simmons'  Estate,  43  CaL 
543. 

[c]  Executors  are  not  entitled  to  commission 

on  value  of  land  included  in  inventory  which 
is  not  part  of  decedent's  estate. — ^Bicand'a 
Estate,  70  CaL  71,  72,  11  Pac.  471. 

[cd]  Under  Code  of  Civil  Proeednre,  section 
1618,  providing  for  allowance  to  executors  of 
commissions  on  the  amount  of  the  estate  "ac- 
counted for,"  an  executor  should  not  be  al* 
lowed  commissions  for  the  care  of  land  in  the 
possession  of  decedent  at  his  death,  but  for 
the  recovery  of  which  a  judgment  has  been 
rendered  in'favor  of  a  third  person,  though  at  . 
the  time  of  the  settlement  of  the  executor's  I 
account  an  appeal  is  pending  from  such  judg- 
ment.—Delaney 's  Estate,  In  re,  110  Cal.  563, 
42  Pac.  981. 

[d]  Where,  before  final  settlement  of  his  a» 
counts,  an  executor  appropriated  money  of 
the  estate  as  commissions,  it  was  improper  to 
charge  him  interest  on  the  amount  from  the 
time  of  its  appropriation  to  his  fijial  settle- 
ment. .Tudgment,  132  CaL  113,  64  Pac.  123, 
modified.— Carter's  Estate,  In  re,  64  Pae.  484. 

[e]  Where  executors  sell  encumbered  real 
estate,  and  only  that  part  of  the  price  in  ex- 
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eeas  of  the  eDcambrance  passes  through  their 
haods,  they  are  entitled  to  commiBsions  only 
on  the  latter  sam. — ^Marvin's  Estate,  In  re, 
Myr.  Prob.  163, 

[f]  A  homestead  eaniiot  be  incladed  in  the 
estimate  of  the  value  of  an  estate,  made  as 
a  basis  for  an  executor's  commissions,  where 
the  widow  claims  it  by  virtue  of  a  declaration 
made  before  her  huaband's  death. — ^Beek's 
Estate,  In  re,  Myr.  Prob.  69. 

[f]  An  executor  held  entitled  to  commission 
on  the  whole  amount  for  which  property  was 
sold,  though  it  was  subieet  to  a  mortgage. — 
Pease 's  Estate,  In  re  (Cal.  Sup.),  85  Pae.  149. 

Fm  AiTTHoarnss  fboh  Otheb  States: 

See  18  Cye.  1146-1153;  22  Cent.  Dig.,  eoli. 
2971-3004,  fiS  2088-2116. 

{  520.    Extra  Allowance. 

[a]  CommissioDB  in  excess  of  the  statutory 
percentage  cannot  be  allowed  an  administra- 
tor under  Code  of  Civil  Procedure,  section 
1618,  providing  that  in  fixing  commissions  the 
eourt  may  make  such  further  allowance  as  it 
may  deem  just  and  reasonable,  unless  a  peti- 
tion is  made  for  an  extra  allowance,  or  the 
eourt  finds  as  a  fact  that  extraordinary  ser- 
vice has  been  rendered,  for  which  there  should 
be  such  extra  compensation. — Moore 's  Es- 
tate, In  re,  96  Cal.  522,  31  Pae.  584. 

[b]  The  commissione  which  the  statute  an* 
tborizes  to  be  allowed  an  executor  is  the  com- 
pensation fixed  by  law  for  his  care  of  the 
property  belonging  to  the  estate,  and  the 
court  is  not  authorized  to  make  any  addi- 
tional allowance,  without  a  petition  therefor 
showing  the  rendition  of  extraordinary  ser- 
vices.— Delaney,  Estate  of,  110  Cat  563,  42 
Pae.  981. 

[c]  An  executor  is  not  entitled  to  any  fur- 
ther allowance  in  addition  to  the  commissions 
fixed  by  statute,  unless  he  shall  show  that  he 
has  rendered  some  extraordinary  services,  and 
shall  make  a  claim  therefor,  and  it  shall  ap- 
pear to  the  eourt  that  the  claim  is  just  and 
reasonable. — ^Firebangh  t.  Bnrbank,  121  Cal. 
186,  53  Pae.  560. 

[d]  The  executor  is  not  entitled  to  extra 
commissions  for  any  mere  change  in  the  char- 
acter of  the  property,  such  a«  the  collection 
of  outstanding  claims  distributed  in  kind, 
or  the  collection  of  policies  of  insurance  for 
property  destroyed  by  fire,  there  being  no  in- 
crease in  the  value  of  the  property,  and  no 
additional  estate  to  be  accounted  for. — Fire- 
baugh  V.  Burbauk,  121  Cal.  186,  53  Pac.  560. 

[e]  Where  an  exeentor  acts  also  as  attorney 

for  the  estate,  such  services  do  not  necessarily 
entitle  him  to  extra  compensation. — Coar- 
sen's  Estate,  In  re,  133  Cal.  xix,  65  Pae.  965. 

[f]  Where,  during  the  settlement  of  an  es- 
tate, the  property  was  occupied  by  the  fam- 
ily, including  the  executor,  he  should  not  be 
allowed  extra  compensation  for  hi«  scrvi— >8 
in  excess  of  his  commissions. — Conrsen's  Es- 
tate, In  re,  133  Cal.  xix,  65  Pae.  965. 


[g]  Where  extensive  and  snccessfnl  litiga- 
tion, eondneted  by  the  administrator  in  be- 
half of  the  estate,  has  rendered  the  adminis- 
tration more  than  usually  difficult,  and  has 
resulted  in  considerable  benefit  to  the  estate, 
the  administrator  can  jproperly  be  allowed  ex- 
tra compensation.— Beideman'i  Estate,  In  re, 
Myr.  Prob.  66. 

TOB.  ACTHOBITIIS  FBOIC  OTHER  STATES: 

See  18  Cyc.  1156;  22  Cent  Dig.,  eols. 
3004-3011,  SS  2117-2124. 

{  621.  OoexecQtors  and  Coadministrators. 

[a]  A  coexeeutor  who  takes  no  care  or 
charge  upon  himself  touching  the  estate  or 
any  part  thereof,  collects  no  debts,  makes  no 
disbursements,  and  thus  renders  no  service 
whatever,  is  not  entitled  to  any  share  in  the 
commissions.— Hope  v.  Jones,  24  Cal.  80. 

[b]  The  partnership  relation  does  not  exist 
between  coexecutors,  and  they  have  no  joint 
interest  in  the  commissions  allowed  by  law 
for  their  services  in  administering  upon  the 
estate. — Hope  v.  Jones,  24  Cal.  89,  90. 

[e]  The  share  of  the  commissions  to  which 
coexecutors  are  respectively-  entitled  is  not 
ascertained  by  any  established  rule  of  law, 
but  upon  the  principles  of  equity. — Hope  T. 
Jones,  24  Cal.  89. 

[d]  Where  there  are  several  executors,  the 
aggregate  of  the  commissions  should  be  ap- 
portioned among  all  of  them  equally,  or  in 
an  equitable  proportion  to  their  respective 
servieea  in  the  administration  of  the  estate. — 
Hope  T.  Jones,  24  CaL  89. 

[e]  The  superior  court  has  discretion  in  set- 
tling the  accounts  of  two  joint  administra- 
trices of  the  estate  of  a  deceased  person  to 
divide  the  commissions  between  them,  and  to 
apportion  the  allowance  of  counsel  fees  be- 
tween them. — Dudley's  Estate  t.  Varian,  123 
Cal.  256,  55  Pac.  897. 

[f]  Where  one  of  two  administrators  takes 
possession  of  all  of  iotestate's  property,  the 
other,  being  anxious  to  participate  in  the  ad- 
ministration, is  not  precluded  from  an  allow- 
ance for  his  share  of  the  commissions  by  his 
failure  to  make  a  formal  demand  for  the 
property,  where  such  demand  would  be  use- 
less.—Dudley 's  Estate  T.  Varian,  123  Cal. 
256,  55  Pac.  897. 

[g]  In  the  final  account  of  executors  the 
commissions  should  be  apportioned  to  each 
executor  in  proportion  to  the  labor  he  has 
performed.  Where  the  apportionment  of  com- 
missions is  made  equally  to  each  executor, 
there  is  an  implied  finding  that  there  was 
no  substantial  difference  in  the  amount  of 
services  performed  by  each. — Carter,  Estate 
of,  132  Cal.  113,  64  Pac.  123. 

POB  AUTHOEITIKS  HtOM  OTHEB  StATES: 

See  18  Cyc.  1158;  22  Cent.  Dig.,  ools. 
3012-3017,  S§  2125-2129. 
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§  522.  SnecesslTB  Admlnlstntlaiii. 

[a]  Where  a  seconcl  adminietrator  Teiigns, 
and  is  meceeded  by  a  new  administratOT,  and 
the  first  administrator  has  been  paid  eom- 
missions  in  a  sum  nearly  equal  to  the  amoant 
allowable  by  Code  of  Civil  Procedure,  sec- 
tion 1618,  on  the  entire  estate,  such  second 
administrator  is  not  entitled  to  any  allow- 
&nce  for  commissions  until  the  final  settle- 
ment of  the  estate. — Levinson's  Estate,  In  re, 
108  Cal.  450,  41  Pac.  483. 

[b]  An  administrator  will  not  be  allowed 
commissions  on  property  received  from  an  ex- 
ecutor whom  he  succeeds,  where  commissions 
on  such  property  have  been  paid  to  such  ex- 
ecutor.— ^Marvin's  Estate,  In  re,  Myr.  Prob. 
153. 

Foe  AuTHoamcs  tboh  Other  States: 

See  18  Cyc  1159;  22  Cent  Dig.,  cols. 
3017,  3016,  S  2130. 

S  523.  Forfeitare  or  DeprinUoa  of  Ckn^ra- 
satlon. 

[a]  An  administrator  is  liable  tot  Ion  to 
the  estate  caused  by  his  default  or  neglect, 
bnt  he  does  not  for  that  reason  lose  his  stat- 
utory right  to  his  commissions. — Carver,  Es- 
tate  of,  123  Cal.  102,  66  Fae.  770. 

For  Authobitibs  fbou  Other  Statks: 

See  18  Cyc.  1162-1165;   22  Cent.  Dig.,  cols. 
3019-3030,  S8  2131-2139. 

g  624.           Sffoet  Of  Bamom  or  Boslgna- 

tlon. 

[a]  Where  administrator  resigns  or  is  re- 
moved, leaving  the  administration  incom- 
plete, there  is  no  fixed  rule  of  compensation. 
The  probate  court  should  apportion  it,  In 
reference  to  the  compensation  fixed  by  law 
for  the  whole,  according  to  sound  judgment. — 
Ord  V.  Little,  3  CaL  287. 

[b]  An  outgoing  administrator,  In  settling 
his  account,  is  entitled  to  commissions  only 
upon  the  portion  of  the  estate  fully  admin- 
istered. For  further  commissions  he  must 
await  the  final  settlement. — ^Barton's  Estate, 
In  re,  55  Cal.  87. 

§  625.  Jurisdiction,  ProceedlngB  wid  Order 
for  Allowance. 

[a]  Commissions  should  not  be  allowed  the 
administrator  until  the  final  settlement  of  his 
accounts. — Ord  v.  Little,  3  Cal.  287;  Miner's 
Estate,  In  re,  46  Cal.  664;  Bose's  Estate,  In 
re,  80  Cal.  166,  22  Fae.  86. 

[b]  The  district  court  has  no  jurisdiction 
over  the  allowance  or  apportionment  of  the 
commissions  of  executors  and  administrators. 
Hope  T.  Jonee,  24  Cal.  89. 

[c]  It  is  not  error  to  postpone  the  allow- 
ance of  an  executor's  commissions  until  the 
settlement  of  the  final  account. — ^Dunne,  Es- 
tate of,  58  CaL  543-549. 


[d]  In   action  in    equity  tot  accounting 

against  executor  of  a  deceased  administrator 
it  may  determine  the  amount  due  the  attorney 
of  the  deceased  administrator,  and  may  with- 
hold for  future  determination  by  the  probate 
court  the  question  as  to  the  amount  of  com- 
missions due  to  the  deceased  administrator 
upon  final  settlement  of  the  estate,  and  may 
reserve  the  power  to  require  payment  to  his 
executor  of  such  sum  as  the  probate  court 
may  award  to  the  deceased  administrator  for 
his  services. — Pennie  v.  Boaoh,  84  Cal.  515, 
30  Pac.  106. 

[e]  The  probate  court  luw  the  right  and 

power  to  charge  the  property  of  an  estate 
with  the  payment  of  administrator's  fees. — 
Finnerty  v.  Pennie,  100  Cal.  404,  34  Pac.  869. 

[f]  Where  an*  attorney  had  been  fully  paid 
for  his  services  by  an  administrator,  the  al- 
lowance thereafter  by  the  court  to  such  ad- 
DiinlBtrator  of  a  certain  sum  for  the  services 
of  such  attorney  did  not  give  him  a  right  to 
again  recover  pay  for  such  services. — McKee 
V.  Sober,  138  Cal.  367,  71  Pac.  438,  rehearing 
denied,  138  Cal.  367,  71  Pac  649. 

Fob  AT)TH(nrnE8  noM  Other  States: 

See  18  Cyc.   1165-1167;   22  Cent.  Dig., 
cols.  3032-3043,  SS  2142-2148. 

$  526.  Bevlew. 

[a]  An  order  of  the  superior  court  sitting 
as  a  court  of  probate,  denying  an  executor's 
motion  to  vacate  an  order  denying  his  peti- 
tion for  an  allowance  for  extraordinary  ser- 
vices rendered  by  him,  and  to  restore  the 
cause  to  the  calendar,  is  not  appealable;  the 
general  rule  bein^  that  appeals  can  only  be 
taken  from  such  judgments  or  orders  in  pro- 
bate proceedings  as  are  mentioned  in  Code  of 
Civil  Procedure,  section  963,  subdivision  3, 
specifying  the  judgments  and  orders  from 
which  an  appeal  may  be  taken. — ^Walkerly'a 
Estate,  In  re,  94  Cal.  362,  29  Fac.  719. 

[b]  Befusal  of  a  probate  judge  to  allow  an 
administrator  extra  compensation,  as  author- 
ized by  Code  of  Civil  Procedure,  section  1618, 
will  not  be  reversed  on  appeal,  in  the  ab- 
sence of  abuse  of  discretion. — Hedrick'a  Es- 
tate, In  re,  127  Cal.  184,  59  Pac.  590. 

[c]  Where  the  evidence  warrants  a  finding 
that  an  executor  did  not  pay  certain  taxes 
charged  in  his  account,  and  for  which  he  pro- 
duced receipts,  the  order  disallowing  such 
charges  should  not  be  reversed.— Gonrsen'a 
Estate,  In  re,  133  Cal.  xix,  65  Pac  965. 

E.    STATING,  SETTLING,  OPENING  AND 
REVIEW. 

FORM  AND  REQUISITES  OF  ACCOUNT.  |  527. 
VOUCHERS  AND  PROOF  OP  PAYMENT,  S  538. 

  8CFPIC1EN0T  OP  VOUCHER  OB  PROOF, 

i  529. 

OBJECTIONS  AND  EXCEPTIONS,  |  580. 

  BAR,  ESTOPPEL  AND  WAIVER,  f  581. 

  FORM  AND  SUFFICIENCY  OF  OBJECTIOK, 

I  583. 
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—  QUESTIONS'  ST7BJE0T   TO  DBTEBVINA- 

TION  ON  OBJECTIONS,  |  S88. 
EXAMINATION  OF  EXEODTOB  OB  ADICINIBTBA- 

TOR,  I  594. 
HEARING,  i  535. 

  SCOPE  OF  INQUIRY  BY  COURT.  |  SSS. 

  EVIDENCE.  I  537. 

  BURDEN  OP  PROOF,  f  588. 

  SUBMISSION  OF  ISSUES  TO  JURY,  f  6SS. 

OBDEB  OB  DECREE,  |  MO. 

OPEXINO  OR  YACATINS  AND  SETTINQ  ASIDE — 
GROUNDS,  i  641. 

  PERSONS  ENTITLED  TO  MAINTAIN  PRO- 
CEEDINGS,   I  542. 

  TIME     TO     OOHMENCE  PROCEEDIHOB, 

I  548. 

  WAIVER  OP  LACHES.    |  544. 

  CORRECTIONS  OP  ERRORS  IN  PABTIOU- 

LAR  ACCOUNTS.  |  545. 
BXYTEW.  I  54fl. 

  DECISIONS  RBTIEWABLE,  i  S4T. 

  REQUISITES  AND  PB0CEEDIN08  FOB  AP- 
PEAL, I  546. 

  TIME  FOR  TAKING  APPEAL,  i  549. 

  PERSONS  ENTITLED  TO  REVIEW,  IN  GEN- 
ERAL, I  550. 

  PARTIES.  I  551. 

  NOTICE  OF  APPEAL,  \  552. 

  RECORD.  I  S5S. 

  SPECIFICATION  OP  ERRORS,  |  854. 

  PREJUDICIAL  ERRORS,  |  S55. 

  HARMLESS  ERRORS.  |  588. 

SCOPE  07  RETXEW.  |  S8T. 

  PINDINO.  I  568. 

  CONFLICTING  EVIDENCE,  |  559. 

  PRESUMPTIONS,  |  5B0. 

  DISCRETION  OP  LOWER  COURT.  |  581. 

DETERMINATION    AND    DISPOSITION   IN  AP- 
PELLATE COURT.  I  683. 
'   15I3MISSAL.  t  568. 

COffTS  AND  EXPENSES.  |  584. 

OPERATION  AND  EFFECT  OP  SETTLEICSMT; 
I  805. 

  COLLATERAL  ATTACK,  |  668. 

  PERSONS  CONCT-UDED.  |  887. 

  MATTERS  CONCLUDED.  |  568. 

PRIVATE  ACCOUNTING  AND  8ETTLBHENT, 
I  889. 


S  627.   Form  aad  BeqnlBites  of  Account. 

[a]  The  probate  court  may  require  an  execu- 
tor to  specify,  in  his  account,  the  kind  of 
money  received  by  him  as  the  property  of  the 
testator's  eitate. — ^Magraw  UeGlynn,  88 
CaL  420. 

[b]  Where  an  administrator's  account,  as 
presented,  is  not  snfficiently  specific,  the  court 
may  require  the  administrator  to  make  the 
account  more  specific ;  and  if,  pending  the 
settlement  of  such  account,  the  administrator 

S resents  a  second  account,  the  court  may  or- 
er  him  to  combine  sneh  accounts,  and  to 
present  one  aeeonnt  of  his  administration, 
which  shall  be  full  and  complete  np  to  the 
time  of  its  rendition. — ^Hirschfeld  v.  Oross, 
67  Csl.  6fil,  8  Pac  507. 

ZVa  AuTHORiTrES  FBOU  Otheb  Statbs: 

See  IS  Cye.  1169-1171;  22  Cent.  Dig., 
cols.  3044-3049,  SS  2149-2152. 


§  528.  Vouchers  and  Proof  of  Paarment. 

[a]  An  order  settling  an  administrator's 
account  will  not  be  made  where  there  are  no 
proper  vouchers,  and  where  the  proof  of  the 
correctness  of  the  account  is  general  and  in- 
definite.—Bose  's  Estate,  In  re,  63  Cal.  340. 

[b]  Items  of  administration  expenses  less, 
than  twenty  dollars  in  amount,  paid  by  the 
administrator,  according  to  his  uncontradicted 
testimony,  should  be  allowed. — Rose's  Estate, 
In  re,  80  Cal.  166,  22  Pac.  86. 

[c]  Where  an  executor,  in  his  final  account, 
stated  that  all  the  money  of  deceased  went 
into  the  hands  of  his  coexecutor,  and  was 
used  in  settlement  of  the  estate,  and  all  the 
legatees  interested  stipulate  that  the  account 
of  the  latter  is  correct,  it  is  not  error  to  al- 
low the  latter 's  account  without  vouchers. — 
Conrsen's  Estate,  In  re,  133  Cal.  xix,  65  Pac. 
965. 

[d]  On  the  settlement  of  an  administra- 
tor's account,  the  allowance  of  items  aggre- 
gating more  than  fifteen  hundred  dollars,  for 
which  no  vouchers  are  produced,  and  as  to 
which  so  testimony  is  given  aa  to  when, 
where,  or  to  whom  the  payments  were  made, 
is  erroneous,  under  Code  of  Civil  Procedure, 
section  1632,  limiting  credits  without  vouch- 
ers to  five  hundred  dollars,  and  requiring  un- 
contradicted testimony  as  to  the  fact  of  pay- 
ment.— ^Van  Tassel,  In  re,  S  Pac.  61L 

POB  AUTHOBITIBS  PBOM  OtHEE  STATES: 

See  18  Cye.  1184,  1185;  22  Cent.  Dig.,  eols. 
8049-3056,  SS  2153-2156. 

g  629.   Bnfltdaiey  of  Vondwr  m  Proof. 

[a]  On  final  accounting,  an  administrator 
produced  an  ordinary  receipt  for  fifteen  hun- 
dred dollars,  and  testified  that  one  thousand 
and  eighty-five  dollars  was  for  money  bor- 
rowed on  account  of  the  estate,  and  four  huti- 
dred  and  fifteen  dollars  was  for  the  share  of 
the  estate  in  the  loss  on  a  business  in  which 
the  estate  was  interested;  that  he  did  not 
take  a  separate  voucher  for  the  four  hun- 
dred and  fifteen  dollars,  as  it  was  not  thought 
necessary,  and  it  was  desirable  to  suppress 
the  fact  of  a  deficit  in  the  business  in  order 
to  sell  it;  that  the  manager  of  the  business, 
to  whom  the  fifteen  hundred  dollars  was  paid, 
and  who  signed  the  receipt,  and  kept  the  ac- 
counts, had  taken  them  to  France,  and  died 
there.  In  a  verified  account  filed  after  the 
alleged  payment,  the  administrator  stated 
that  the  estate  had  been  put  to  no  expense  on 
account  of  the  business.  Held,  that  there 
was  no  sufficient  evidence  of  the  payment  of 
the  four  hundred  and  fifteen  dollars. — ^Herte- 
man,  In  re,  73  Cal.  545,  15  Pac.  121. 

[b]  Where,  on  final  accounting,  evidence  is 
admitted,  without  objection,  as  to  the  con- 
tents of  letters  which  were  not  produced,  ac- 
knowledging the  payment  of  two  contested 
items,  and  one  of  the  executors  testifies  that 
he  actually  paid  the  same,  the  items  are  suf- 
ficiently vouched,  in  the  absence  of  contra- 
dictory evidence,  to  warrant  the  court  in  al- 
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lowing  tbem. — HiUud's  Estate,  In  re,  83  CaL 
423,  23  Pae.  S83. 

§  630.  Objectlras  and  Exceptions. 

[a]  An  objection  that  an  administrator 
•honld'be  charged  with  interest,  not  stated  as 
a  ground  of  contest  of  tbe  administrator's 
third  account,  held  unsuatainable. — Sylvar 's 
Estate,  In  re,  1  CaL  App.  3d,  81  Pac.  663. 

[ab]  Where  a  will  prorided  that  testator  'a 
widow  should  receive  the  interest  on  certain 
money,  other  beneficiaries  could  not  object 
that  executor's  account  showed  that  the  widow 
bad  received  less  than  she  was  entitled  to. — 
Caaner'a  Estate,  In  re,  1  Cal.  App.  145,  81 
Pac.  991. 

[b]  Beneficiariea  cannot  object  to  tbe  execu- 
tor'a  account  on  the  ground  that  they  received 
some  part  of  the  estate  which  should  have  gone 
to  another. — Casner 's  Estate,  In  re,  1  CaL  App. 
145,  81  Pac.  991. 

[c]  Creditor  of  a  deceased  person  is  inter- 
ested in  his  estate*  and  is  entitled  to  appeiu 
in  the  probate  court  and  file  objections  in 
writing  to  aecoant  of  administrator,  and  to 
contest  same. — Tompkins  t.  Weeks,  26  Cal.  50. 

[d]  However  remote  or  contingent  the  in- 
terest of  a  person  may  be  who  asks  to  be  al- 
lowed to  contest  an  administrator's  account, 
his  right  to  contest  should  not  be  denied. — 
Garwood  v.  Garwood,  29  Cal.  514. 

[e]  The  right  to  appear  in  a  probate  court 
and  contest  the  account  of  an  administrator 
is  restricted  to  persons  who  are  interested  in 
the  estate. — Garwood  v.  Garwood,  29  Cal.  514. 

[f]  If  there  is  a  reasonable  doubt  as  to 
whether  a  person  who  applies  to  be  allowed 
to  contest  the  account  of  an  administrator  has 
any  interest  in  the  estate,  that  doubt  should 
be  resolved  in  favor  of  the  applicant. — Gar- 
wood v..  Garwood,  29  Cal.  614. 

[g]  A  court  may  properly  listen  to  objec- 
tions to  an  executor's  account  in  advance  of 
the  filing  of  written  objections  thereto. — 
Kennedy's  Estate,  In  re,  120  CaL  458,  52 
Pac.  820. 

[h]  An  administrator  has  a  standing  in  eourt 

to  contest  the  account  of  his  predecessor,  since 
it  is  his  duty  to  protect  the  estate  against  all 
unlawful  claims. — Spanier'a  Estate,  In  re,  120 
CaL  698,  53  Pac.  357. 

[i1  Though,  under  Code  of  Civil  Procedure, 
secQons  1633,  1635,  1636,  a  person  wishing 
to  contest  an  administrator's  account  must 
file  exceptions  thereto,  the  court  should,  though 
no  exceptions  are  filed,  examine  and  be  satis- 
fied of  the  correctness  of  the  account  before 
settling  it. — More's  Estate,  In  re,  121  CaL 
635,  54  Pae.  148. 

[j]  Independent  of  objections  urged  by  any 
person  to  items  in  the  account  of  an  executor, 
it  is  the  duty  of  the  court  in  settling  the 
account  carefully  to  scrutinize  the  same,  and 
to   reject   any    improper   items  tber^rom, 


whether  objections  are  interposed  or  not.— 

Willey,  Estate  of,  140  Cal.  238,  73  Pac.  998. 

[jk]  Judgment  against  estate  can  be  con- 
tested by  heirs  on  settlement  of  account  in 
same  manner  as  allowed  claim, — Hall  v,  Cayot, 
141  Cal.  16,  74  Pac  299. 

[k]  An  attorney  employed  by  an  executor  or 
administrator  to  assist  him  in  the  execution  of 
his  trust  is  not  the  attorney  of  the  estate,  but 
simply  of  the  executor  or  administrator  em- 
ploying him,  and  he  is  not  a  person  interested 
in  the  estate,  within  Code  of  Civil  Procedure, 
section  1635,  permitting  such  parties  to  file  ex- 
ceptions  to  accounts  of  executors  or  admin- 
istrators, though  be  has  agreed  with  the  execu- 
tor or  administrator  that  he  will  accept  for  his 
services  such  sum  as  the  probate  court  may 
aUow.— Eruger's  Estate,  In  re,  143  CaL  141. 
76  Pae.  891. 

[1]  An  administrator,  in  settling  bis  accounts, 
presented  a  voucher  signed  by  deceased  '■ 
widow  for  payments  alleged  to  have  been  made 
her  in  pursuance  of  an  order  granting  her  a 
certain  amount  as  a  family  allowance.  Held, 
that  a  creditor  of  the  estate  could  not  object 
to  the  allowance  of  the  voucher  as  a  credit  on 
the  ground  that  the  amount  covered  by  it  had 
not  Deen  actually  paid  tbe  widow. — Fisher's 
Estete,  In  re,  42  Pac.  237. 

[m]  A*n  executor  held  not  entitled  to  com- 
plain because  objections  to  his  account  were 
filed  by  one  not  interested. — Pease's  Estete, 
In  re  (CaL  Sap.),  86  Pac  149. 

Fob  AuTaoRinis  nunc  OTHrai  States: 

See  18  Cyc.  1171-1174;  22  Cent  Dig.,  eola. 
3056-3069,  fi§  2157-2167. 

§  631.   Bar,  Estoppel  and  Waiver. 

[a]  A  guardian  is  entitled  to  a  bearing  on 
objections  filed  by  bim  to  tbe  account  of  the 
administrator  of  an  estate  in  which  his  wards 
are  interested,  though  he  did  not  file  his  ob- 
jections to  tbe  account  until  after  a  decision 
on  an  appeal  from  the  lower  court,  reversing 
ite  judgment,  and  returning  the  cause  to  such 
court  for  further  proceedings. — Bose's  Estate, 
In  re,  66  Cal.  241,  6  Pae.  220. 

§  632.  —  Fonn  and  BnlBciflaej  of  Objec- 
tion. 

[a]  One  who  files  an  opposition  to  the  settle- 
ment of  the  final  account  of  an  executor,  and 
to  a  decree  of  distribution,  on  tbe  ground  that 
be  has  a  contingent  claim  against  the  estate, 
must  state  in  bis  opposition  facte  showing  that 
such  claim  exists. — Balleck's  Estate,  In  re,  49 
CaL  111. 

[b]  It  was  not  error  to  refuse  to  disallow  the 
final  account  of  an  administratrix  on  motion  of 
the  contestant  at  tbe  close  of  the  testimony  for 
the  administratrix,  where  the  allegations  of  the 
exceptions  were  affirmative,  and,  so  far  as  they 
related  to  matters  of  fact  and  the  real  objec- 
tions of  the  contestant,  constituted  new  and 
affirmative  matter  in  opposition  thereto. — 
Vance's  Estate,  In  re,  141  CaL  624,  75  Pac. 
323. 
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I  633.    — -    Qaesttons  Subject  to  Detenulna- 
tion  on  Objections. 

[a]  Upon  the  settlement  of  an  adminiS' 
tnitor'fl  final  account,  a  claim  allowed  by  the 
administrator  may  be  contested  by  those  inter- 
ested, if  such  claim  has  not  previouBJy  been 

r»ed  upon  by  the  court;  and  exceptions  may 
taken  in  such  proceeding  as  in  other  eases. 
Hill's  Estate,  In  re,  62  Cal.  186. 

[b]  Where  a  contestant  filed  exceptions  to 
the  final  account  of  an  administratrix,  claim- 
ing that  she  had  received  money  belonging  to 
the  estate,  with  which  she  had  not  charged 
herself,  but  the  exceptions  did  not  contain  a 
statement  of  facts  showing  that  the  money 
actaally  belonged  to  the  estate,  no  inquiry  as 
to  a  gift  by  the  testator  to  the  administra- 
trix, in  fraud  of  the  former's  creditors,  on 
which  the  contestant 's  claim  was  based, 
could  be  made. — Vance's  Estate,  In  re,  141 
Cal.  624,  75  Pac.  323. 

[e]  The  question  whether  a  testator  held 
property  in  trust,  and  his  administratrix, 
therefore,  took  a  transfer  thereof  subject  to 
the  same  trust,  cannot  be  determined  on  ex- 
ceptions to  her  final  account,  but  only  in  a 
-personal  .  action  against  her  to  enforce  the 
trust.— Vance's  EsUte,  In  re,  141  Cal.  624,  75 
Pae.  323. 

§  534.  Examination  of  Executor  or  Adminis- 
trator. 

[a]  Court  may  examine  executor  touching 
items  of  his  account  under  section  1631,  Code 
of  Civil  Procedure,  notwithstanding  no  excep- 
tions are  filed  by  interested  persons.— Sander- 
son, la  re,  74  CaL  202,  15  Pac.  753. 

For  AnTHonmEs  from  Otheb  States: 

See  18  Cyc.  1186;  22  Cent.  Dig.,  cols. 
3069-3071,  S  8168. 

S  BS5.  faring; 

[a]  Attempt  by  court  to  settle  account  of 
administrator  before  it  is  filed  is  erroneous. — 
Bollock's  Estate,  In  re,  75  CaL  421,  17  Pae. 
540. 

[b]  The  manner  in  which  the  account  of  an 
executor  or  administrator  is  usually  made  up, 
and  the  manner  in  which  objections  thereto 
are  usually  presented,  do  not  at  all  conduce  to 
the  development  of  issues  such  as  arise  upon 
the  .pleadings  in  a  civil  action,  and  in  such  a 
proceeding  it  is  not  incumbent  upon  the  court 
to  make  and  file  express  findings;  and  the  fact 
that  findings  were  not  waived,  and  that  none 
were  made,  is  not  ground  for  the  reversal  of 
the  order  accepting  the  account. — ^Levinson, 
Estate  of,  108  Cal.  450,  41  Pae.  483,  42  Pae. 
479. 

[c]  Appellant,  one  of  two  executors,  claimed 
t^t  it  was  agreed  between  the  executors  that 
appellant  should  receive  all  of  the  commissions 
in  consideration  of  bis  doing  all  the  work. 
Held,  that  the  question  whether  such  a  con- 
tract existed,  uid  the  rights  of  the  parties  un- 
der      could  not  be  determined  on  the  final 


settlement  of  the  executors '  accounts. — Car- 
ter's  Estate,  In  re,  132  Cal.  113,  64  Pac.  123, 
judgment  modified  64  Pac  484. 

Fob  Authobitiks  nou  Othkb  States: 

See  18  Cyc  1174-1179;  22  Cent.  Dig., 
cols.  308:^103,  IS  2178-2191. 

S  636.   Scope  of  Inquiry  by  Court 

[a]  The  probate  court  may  proceed  to  de- 
termine whether  a  party  who  objects  to  an 
administrator's  account  has  any  interest  in  the 
intestate's  estate,  notwithstanding  he  makes  a 
sworn  statement  that  he  has  such  interest — 
Garwood  v.  Garwood,  29  CaL  514. 

[b]  The  court  is  authorized  to  hear  and  de- 
termine the  extent  of  the  deficiency  for  which 
the  administrator  is  liable  as  lessee,  in  the 
settlement  of  his  annual  account,  and  to  charge, 
him  for  the  deficiency  in  such  settlement,  and 
is  not  bound  to  await  the  settlement  of  his 
final  account — ^More,  Estate  of,  121  Cal.  609, 
54  Pae.  97. 

§  537.   Erldenee. 

[a]  It  is  presumed  that  executor  could  have 
collected  debt  by  use  of  diligence. — Sanderson, 
In  re,  74  Cal.  203,  15  Pac.  753. 

[b]  Upon  the  contest  of  an  item  in  an  ad- 
ministrator's account  showing  the  payment  by 
the  administrator  of  a  judgment  in  Ma  own 
favor  against  the  estate,  as  to  which  specific 
charges  were  made  of  collusion,  fraud,  and 
conspiracy  in  the  obtaining  of  the  judgment, 
the  contestants  are  entitled  to  demand  that  the 
judge  shall  consider  all  proper  evidence  bear- 
ing upon  the  question  of  the  ^spnted  claim 
upon  which  the  judgment  was  rendered;  and 
the  previous  depositions  and  testimony  of  wit- 
nesses taken  in  the  action  aiid  in  other  actions 
against  the  estate,  which  are  relevant  and 
material  to  the  questions  put  in  issue  by  the 
contestant,  and  which  tend  to  show  that  one 
of  the  items  of  the  account  upon  which  the 
judgment  was  rendered  had  not  been  presented 
for  allowance,  and  that  the  account  Mould  be 
largely  reduced,  are  adndasible  in  endenee.— 
More,  Estate  of,  131  Cal.  635,  54  Pae.  148. 

[e]  On  an  issue  whether  an  administrator  was 
entitled  to  credit  for  the  expenses  of  a  book- 
keeper employed  by  Mm,  testimoi^  that  the 
bookkeeper  employed  bad  filed  an  exorbitant 
claim  against  the  estate,  and  on  its  disallow- 
ance had  commenced  suit  thereon,  is  irrelevant. 
More's  Estate,  In  re,  121  Cal.  609,  S4  Pae.  97. 

[d]  On'  an  accounting  by  an  administrator, 
facts  held  to  authorize  a  decree  granting  an 
allowance  of  commissions  to  the  administrator 
for  services  rendered  by  a  broker  in  assisting 
the  administrator  in  making  a  sale  of  real 
estate  belonging  to  the  estate. — Willard's 
Estate,  In  re,  139  CaL  501,  73  Pac.  240. 

[e]  An  administrator  was  indebted  to  his 
father 's  estate  for  thirteen  hundred 
dollars  on  a  note  which  was  valued  in  the  in- 
ventory at  six  hundred  and  fifty  dollars. 
During  tiie  administration  the  administrator 
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received  from  his  own  fundg  suiBeieilt  money 
to  have  enabled  him  to  pay  fifteen 
hundred  dollars  on  the  note,  but  he  claimed 
that  a  large  part  of  this  should  be  applied  to 
a  debt  to  his  wife.  This  alleged  indebtedness 
was  for  money  received  from  his  wife  thirteen 
or  fourteen  years  before  the  trial,  on  which 
nothing  had  ever  been  paid  prior  to  the  ad- 
miniatrator  'i  appointment  exeept  eighty-five 
dollars,  the  value  of  certain  land  conveyed  to 
the  wife  shortly  before  intestate's  death.  No 
note  or  other  written  evidence  of  the  indebted- 
ness was  given,  and  the  wife  was  not  called  to 
testify  concemintr  such  indebtedness,  or  her  ab- 
sence accounted  for.  Held,  that  a  finding  that 
the  entire  amount  received  should  be  applied 
to  the  debt  due  the  estate  was  sustained  by 
the  evidence. — ^Thomas'  Estate,  In  re,  140 
Cal.  397,  73  Pae.  1059. 

[f]  Persona  interested  in  an  estate  may  show 
that  attorney's  services  for  which  the  executor 
or  administrator  claims  that  an  allowance 
should  be  made  to  him  from  the  estate  have 
been  so  negligently  performed  as  to  cause 
damage  to  the  estate,  and  that  the  estate 
should  not  pay  therefor. — Kruger's  Estate,  In 
re,  143  Gal.  141,  76  Pac.  891. 

[g]  The  account  of  an  administrator  is  not, 
in  proceedings  for  a  final  settlement,  evidence 
as  to  contested  items. — Shively's  Estate,  In  re, 
145  Cal.  400,  78  Pac.  869. 

[b]  An  administrator's  claim  for  reimburse- 
ment for  moneys  expended  before  his  appoint- 
ment cannot  be  established  by  bis  uncontra- 
dicted evidence,  where  legal  claim  is  in  another 
whose  rights  have  not  been  foreclosed.  (Code 
Civ.  Proc,  sec.  1632.) — Heeney's  Estate,  In 
re  (CaL  App.),  86  Pae.  842. 

§  638.  —  Barren  of  Proof. 

[a]  Where  exceptions  to  account  of  adminis- 
tratrix are  affirmative,  burden  is  on  contestant. 
Vance 's  Estate,  141  Cal.  626,  75  Pac.  323. 

§  639.   SnbmlBSlon  of  Issues  to  Jury. 

[a]  Jury  trial  in  contest  of  administrator's 
account  is  not  matter  of  righL-^-Moore,  In  re, 
72  CaL  338,  13  Pae.  880. 

[b]  In  the  settlement  of  an  administrator's 
accounts,  the  verdict  being  only  advisory,  if 
the  court  finds  upon  aU  the  issues  submitted, 
mere  irregularity  in  the  formation  of  the  jury, 
or  error  in  the  instructions,  cannot  aifeet  the 
substantial  rights  of  the  parties. — ^Moore,  In 
re,  72  Cal.  338,  13  Pac.  885. 

[c]  Exceptions  to  executor's  account  do  not 
create  issues  of  fact  which  must  be  submitted 
to  jury  on  demand  of  party  interested. — San- 
derson, In  re,  74  C!al.  209,  IS  Pae.  753. 

g  640.  Order  or  Doeroe. 

[a]  A  decree  of  the  probate  court  distribut- 
ing the  estate  of  a  deceased  person,  and  also 
settling  the  accounts  of  the  executors  and  dis- 
chfirging  them  from  further  liability,  is  not 
void  on  its  face,  in  respect  to  such  dis- 


charge, upon  the  ground  that  it  was  premature, 
and  to  that  extent  in  excess  of  tiie  jurisdiction 
of  the  court,  there  being  nothing  in  the  decree 
to  show  that  any  part  of  the  estate  still  re- 
mained in  the  hands  of  the  executors. — Dean 
V.  Santa  Barbara  County  Superior  Court.  63 
CaL  473. 

[b]  A  finding  that  the  administrator  of  the 
intestate's  estate,  in  his  capacity  as  such,  and 
for  the  use  of  the  estate,  received  the  proceeds 
of  the  policy  of  insurance,  and  failed  to  ac- 
count with  the  intestate's  estate  for  a  portion 
of  the  proceeds,  is  a  sufficient  finding  upon 
the  issue  raised  as  to  whether  or  not  the  ad- 
ministrator failed  to .  account  for  the  sum  re- 
ceived by  him  upon  the  policy.— Curran  v. 
Kennedy,  89  Cal.  98,  26  Pac.  641. 

[c]  Order  that  account  **be  and  is  hereby 
allowed  and  approved  except  as  follows"  is 
sufficient. — Sanderson,  In  re,  74  Cal.  216,  15 
Pac.  753. 

[d]  The  settlement  of  the  final  account  of  an 
executor,  pending  an  appeal  from  a  decree  of 
partial  distribution,  he!d  not  erroneous.  (Code 
Civ.  Proc,  sees.  946,  1658,  1661  1665.)— 
Thayer's  Estate,  In  re  (Cal.  App.),  81  Pac. 
658;  Laymanee  v.  Utter  (CaL  App.)',  81  Pac. 
658. 

Fob  AuTHOKims  fboh  Othbb  States: 

See  18  Cye.  1186;  22  Cent.  Dig.,  cols. 
3103-3113,  S9  2192-2198. 

§  641.   Opening  or  Vscatiitg  and  SetUns 
Aside  Orouttds. 

[a]  Court  may  set  aside  and  annul  decree 
finally  discharging  administrator  iuadv^rtenfly 
made. — Wiggin  v.  Superior  Court,  68  Cal.  402, 
9  Pac.  646. 

[b]  In  an  action  to  annul  certain  proceedings 
in  the  administration  of  the  estate  of  defend- 
ants'  intestate,  and  to  compel  the  adminis- 
tratrix to  allow  plaintiff's  claim,  after  the  set- 
tlement and  distribution  of  such  estate  and 
the  discharge  of  such  administratrix,  the  facts 
stated  in  the  complaint  were  insufficient,  where 
it  was  not  alleged  that  plaintiff  was  ignorant 
of  the  death  of  decedent,  or  of  the  various 
proceedings  complained  of,  pending  which  she 
had  an  adequate  remedy  had  she  exercised 
ordinary  diligence. — Tynan  v.  Eems,  119  CaL 
447,  51  Pac.  693. 

[e]  Upon  the  settlement  of  a  new  account  of 

the  executor,  the  court  has  no  jurisdiction  to 
set  aside  the  settlement  of  any  previous  ac- 
count and  to  reopen  the  same,  and  adjudicate 
against  the  executor  items  which  had  been  con- 
clusively adjudicated  in  his  favor.— ^Jraat, 
Estate  of,  131  CaL  426,  63  Pae.  731. 

[d]  An  executor,  who  was  attorney  in  fact 
for  A.,  a  claimant,  made  affidavit  to  a  claim  as 
such  attorney,  allowed  it  as  execntor,  and  paid 
it.  He  also  presented  an  individual  claim  of 
his  own,  which  was  allowed  by  his  coexecutor. 
Under  a  special  act  of  the  legislature  a  large 
sum  of  money  was  borrowed  from  the  bank  of 
which  executor  was  president,  and  the  estate 
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mortgfaged  to  Becore  paTnieiit.  Part  of  this 
money  was  used  to  pay  the  claim  of  A.  and  of 
the  exeentOT.  When  the  account  waa  settled 
the  devisee  was  a  minor.  Shortly  after  he 
came  of  age,  and  asked  that  the  settlement  of 
the  account  be  reopened.  Held,  that  on  the 
above  showing  the  application  should  be 
granted.— Keenan '8  Estate,  In  re,  Myr.  Prob. 
186u 

F«  ADTHOBims  ISOK  Othui  Statbs: 

See  18  Cre.  1196-1206  ;  22  Cent.  IMg.. 
eola.  8114-3169,  {§  8199-22S4. 

2  542..           Fmou  EntitM  to  Halataln 

Pxoeeedlngs. 

[a]  Where  a  wife,  because  of  separation 
from  her  husband,  and  not  of  the  value  of  his 
estate,  has  been  adjudged  not  entitled  to  an 
allowance  for  her  support,  she  cannot  Sue  to 
set  aside  a  decree  of  final  distribution  dis- 
charging the  executors  on  the  ground  that 
projwr^  belonnng  to  the  estate  was  fraud- 
ulently exeludra  m>m  the  invratory  and  ap- 
praisement, since  she  is  not  affected  by  the 
decree.— Noah's  Estate,  In  re,  88  Cat  468,  86 
Pac  361. 

S  643.  — —  Time  to  Oolnmence  Proceedings. 

[a]  After  the  expiration  of  the  time  limited 
biy  section  473  of  the  Code  of  CiTil  Procedure 
a  decree  settling  the  final  account  of  an  ex- 
ecutor and  discharging  him  from  bis  trust,  if 
rc^lar  uppn  its  face,  cannot  be  set  aside  by 
the  probate  court  on  the  ground  that  it  had 
been  inadvertently  and  prematurely  entered. 
The  remedy  in  such  a  ease  is  in  equity. — 
Cahalan,  EsUte  of,  70  Cel.  604,  12  Pao.  427. 

S  544.   Waiver  or  Laehes. 

[a]  A  legatee  who  was  represented  counsel 
at  the  settlement  of  an  administrator's  ac- 
counts cannot  reopen  it  upon  the  mere  allega- 
tion that  he  was  then  ignorant  of  certain  facts. 
He  must  make  such  a  showing  as  to  diligence, 
etc.,  as  an  applicant  for  a  new  trial  is  ordin- 
arily required  to  make. — ^Williams  t.  Price,  11 
CaL  212. 

[b]  The  fact  t^t  no  apeeifte  exception  was 
taken  to  an  item  of  an  adib'inistrator 's  account 
in  which  he  was  charged  with  only  part  of  a 
ram  received  by  him  on  a  certain  lease  was 
not  a  waiver  of  the  right  of  those  entitled  to 
the  estate  to  have  it  corrected,  when  found  to 
be  erroneous. — Moore's  Estate,  In  re,  96  CaL 
622,  31  Pae.  584. 

g  845.   Oorreetlws  of  Brron  in  Fartle- 

nlar  Accounts. 

[a]  Upon  settlement  of  an  executor 's  account, 
errors  in  former  accounts  may  be  corrected, 
but  matters  disputed,  heard,  and  adjudicated 
cannot  be  reopened.— Walls  T.  Walker,  37  CaL 
42^  99  Am.  Dee.  290. 

[b]  On  final  accounting,  an  administrator 
claimed  to  have  made  a  mistake  in  an  account 
41ed  five  years  before,  by  which  Uie  estate  was 


credited  witb  seven  hnndred  and  twenW  dol- 
lars, as  rent,  instead  of  one  hnn^vd  and 
twenty  dollars.  He  testified  that  the  account 
was  made  by  his  attorneys  from  memoranda 
furnished  by  him,  and  that  the  error  was  made 
in  mistaking  the  figure  "1"  for  "7,"  and 
that  he  signed  and  verified  the  account  as  pre-  f 
pared  without  going  over  the  details.  By  the  ■ 
account  claimed  to  be  erroneous,  and  the  pre- 
vious account,  it  appeared  that  the  rent  aver- 
aged about  one  hundred  and  fifty  dollars  per 
month,  which  for  the  period  covered  by  the 
alleged  erroneous  item  would  amount  to  about 
seven  hundred  and  twenty  dollars.  Held,  that 
there  was  no  sufficient  proof  of  the  alleged 
mistake.— Herteman,  In  rei,  73  CaL  545,  16 
Pac  121.  ■ 

§  646.  Renew. 

[a]  Under  Code  of  Civil  Procedure,  section 
1647,  the  refusal  of  an  order  directing  an  ad- 
ministrator to  pay  debts  of  the  estate  held 
error.— Sylvar's  Estate,  In  re,  1  Cal.  App.  35, 
81  Pac.  663. 

[b]  An'objection  to  an  administrator's  third 
account  that  he  bad  not  accounted  for  all  of 
the  estate  held  insufSeient  to  present-  a  qnee- 
tion  as  to  the  administrator's  lialulity  for  in- 
terest.—Sylvar's  Estate,  In  re,  1  CaL  App.  35, 
81  Pac.  663. 

[c]  An  item  in  the  account  of  an  adminis- 
trator for  payment  of  a  family  allowance  in 
one  sum  cannot  be  disturbed  upon  appeal 
merely  from  the  absence  of  a  voucher,  which 
may  be  owing  to  an  order  of  court,  authoriz- 
ing payment  of  the  amounts  named,  in  which 
ease  no  voucher  is  required. — ^Weringer,  In  re, 
100  CaL  345,  34  Pac.  826. 

fd]  Where  executor  is  also  surviving  partner 
of  deceased,  and  presents  his  account  for  set- 
tlement in  probate  court,  purporting  upon  its 
face  to  be  his  account  as  executor  and  not  as 
the  surviving  partner,  such  executor  cannot 
contend  upon  appeal  from  an  order  settling  the 
account  that  the  account  involved  is  the  ac- 
count of  the  surviving  partner  under  section 
1585  of  the  Code  of  Civil  Procedure,  and  that 
the  court  has  no  jurisdiction  to  settle  such  an 
account.— Sylvester,  Estate  of,  105  Cal.  189,  38 
Pae.  648. 

Fob  Authcaitus  raoic  Othu  Statkb: 

See  18  Cye.  1207-1215;  22  Cent  Dig., 
cols.  3170-3197,  §8  2235-2256. 

g  547.   DedsionB  Reviewable. 

[a]  An  appeal  lies  from  an  order  settling  the 
final  account  of  an  executor  and  directing  dis- 
tribution of  the  estate. — ^Dean  v.  Superior 
Court  of  County  of  Santa  Barbara,  63  CaL  473. 

[b]  An  order  was  entered  the  court  that 
the  account  of  an  executor  "be,  and  the  same 
is  hereby,  allowed  and  approved,  except  as  to 
the  matters  following, ' '  etc.  Held,  that  it 
is  an  order  settling  an  account,  and  is  appeal- 
able.—Sanderson,  In  re,  74  CaL  199,  16  Pac 
758. 
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[c]  A  writ  of  error  lies  to  the  decision  of  the 
county  court  in  BettUng  tba  account  of  an  ex- 
editor.— Coute'  Estate.  In  re,  87  CaL  480.  25 
Pac  685. 

[d]  An  order  settling  an  acconnt,  as  well 
aa  a  decree  of  distribution,  is  appealable,  and 
the  right  of  appeal  from  either  of  these 
orders  Is  not  affected  by  the  fact  that  both  of 
the  orders  were  made  at  the  same  time,  an<i  in- 
cluded in  the  same  paper  under  one  signature 
of  tile  judge.— Delaner,  Estate  of,  110  Cal  563, 
42  Pac  981. 

[e]  Under  the  eonatitution,  giving  the  su- 
preme court  appellate  jurisdiction  on  all  such 
probate  matters  as  may  be  provided  by  law, 
and  Code  of  Civil  Procedure,  authorizing  ap- 
peals from  an  order  "settling  the  account  of 
an  executor,"  such  order  is  appealable,  irre- 
spective of  the  amount  involved. — Delanay's 
Estate,  In  re,  110  Cal.  563,  42  Pac.  981. 

[f]  Where  an  item  in  an  administrator's 
final  account  is  allowed  by  the  court,  but  in- 
advertently omitted  from  its  order,  it  does 
not  justify  an  appeal,  since  it  could,  no  doubt, 
be  eorrected  by  calling  the  court's  attention  to 
it— Byrne's  Estate,  In  re,  122  Cal  260,  54 
Pac,  957. 

[g]  An  order  directing  the  representatives  of 
a  decedent  to  pay  a  certain  fee  to  the  execu- 
tor's attorney  is  appealable. — Kruger's  Estate, 
In  re,  123  CaL  391,  55  Fac  1056. 

%  648.   Beqnlaltw  and  Froeeedlnv  for 

Appeal. 

[a]  Though  the  order  of  distribution  and  the 
order  settling  the  account  of  the  executor  are 
included  in  the  same  instrument,  under  one 
signature  of  the  judge,  yet  each  order  is  ap- 
p^lable;  and,  thwefore,  on  appeal  by  an  heir 
from  the  order  settling  the  account,,  service 
of  notiee  on  a  distributee  is  unneceaBary. — 
Delaney 's  Estate,  In  re,  110  CaL  563,  42  Pac 
981. 

§  649.   Time  for  Taking  AppeaL 

[a]  An  appeal  from  an  order  settling  the 
accounts  of  an  administrator  of  the  estate  of  a 
deceased  person  is  premature,  and  will  be  dis- 
missed when  taken  before  the  order  is  en- 
tered in  the  minute-book  of  the  court. — Bose, 
Estate  of,  72  Cal.  577,  14  Pac.  369. 

[b]  On  settlement  of  an  account  of  an  ad- 
ministrator, an  order  allowing  the  adminis- 
trator's acconittr  with  the  exception  of  one 
item,  is  not  a  judgment,  within  Code  of  Civil 
Procedure,  section  939,  requiring  an  appeal  to 
be  taken  "within  sixty  days  after  the  rendi- 
tion of  the  judgment,"  to  entitle  appellant  to 
have  the  evidence  reviewed. — Rose's  Estate,  In 
re,  80  Cal.  166,  22  Pae.  86,  reversing  20  Pac. 
712;  Levinson's  Estate,  In  re,  108  CaL  450,  41 
Fac  483,  42  Pae.  479. 

I  S60.    Fnsons  Entlltod  to  Beriow  in 

OeneraL 

[a]  Trustees  who  claim  funds  in  the  hands 
of  the  executor  adversely  to  the  estate,  who 


have  not  presented  any  claim  against  the 
estate  are  not  parties  aggrieved  by  a  decree 
distributing  the  funds  to  the  heir. — Burdick, 
Estate  of,  112  Cal.  387,  40  Pac.  35,  44  Pac 
734. 

§  661.   Fartlea 

[a]  On  the  settlement  of  the  account  of  an 
administrator  or  executor,  only  those  persons 
interested  in  the  estate  who  appear  in  the 
superior  court  and  make  objection  to  the  ac- 
count, or  in  some  way  make  themselves  parties 
of  record  to  that  proceeding,  are  necessary  par- 
ties to  an  appeal  from  orders  made  therein. — 
McDougald's  Estate,  In  re,  143  CaL  476,  77 
Pac.  443;  Boggs'  WiU,  In  re,  143  CaL  476,  77 
Pac  443. 

{  662.   Notice  of  AppeaL 

[a]  An  appeal  from  an  order  approving  the 
report  of  an  administrator,  by  a  contestant, 
on  the  ground  that  the  report  contains  a  claim 
improperly  allowed  against  the  estate,  will  not 
be  dismissed  because  no  notice  of  appeal  was 
served  on  the  claimant,  where  it  does  not  ap- 
pear that  such  claimant  was  a  party  to  the 
proceeding  below. — Bollard's  Estate,  In  re, 
114  CaL  462,  46  Pac.  297. 

[b]  It  is  only  necessary  for  an  executor  to 
serve  notice  of  appeal  from  an  order  settling 
his  account  on  the  persons  who  appeared  and 
contested  the  account. — Scott's  Estate,  In  re, 
143  Cal.  xriii,  77  Pac.  446. 

[c]  The  holder  of  an  allowed  claim  against 

an  estate  not  having  appeared  on  the  settle- 
ment of  the  executor's  account,  it  was  not  nec- 
essary to  serve  him  with  notice  of  an  appeal 
therefrom. — Carpenter's  Estate,  In  re,  146  CaL 
661,  80  Pac  1072. 

§  663.   Record. 

[a]  The  petition  and  account  filed  by  an  ex- 
ecutor in  order  to  make  final  settlement  of  his 
administration,  constitute  a  part  of  the  record 
to  be  used  on  appeal  from  a  decree  of  the 
probate  court  respecting  such  settlement. — 
Isaacs'  Estate,  In  re,  30  Cal.  105. 

[b]  Findings  filed  in  contesting  an  account- 
ing by  an  executrix  may  be  considered  on  ap- 
peal, though  it  is  not  necessary  -  to  have  find- 
ings made  in  such  case. — Adams '  Estate,  In  re, 
131  CaL  415,  63  Pae.  838. 

[c]  Code  of  Civil  Proeedore,  section  1669, 
provides  that,  on  the  final  distribution  of  an 
estate,  the  court  shall  be  satisfied  that  the  taxes 
against  the  estate  have  been  paid.  Held,  that 
where  an  estate  consisted  entirely  of  money, 
and  there  was  nothing  in  the  bill  of  exceptions 
to  show  that  the  taxes  against  the  estate  bad 
been  paid,  a  decree  of  the  trial  court  direct- 
ing the  administrator  on  final  distribation  to 
retain  the  amount  of  the  taxes  in  his  posses- 
sion cannot  be  declared  erroneous. — Mahoney 's 
Estate,  In  r«,  133  CaL  180,  85  Aa.  St.  Bep. 
155,  65  Pac  389. 

[d]  An  appeal  from  an  order  settling  an 
account  of  an  exeeutor  is  not  final  Jud^nent 
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v^n  wlilcli  a  statement  on  motion  for  new 
trial  can  be  nsed.— Franklin,  Estate  of.  183 
Cal.  584,  65  Pae.  1081. 

8  664.   Bpeeifleatioik  of  Brma. 

fa]  On  appeal  legatees  from  an  allowance 
of  an  administrator's  aeeoont,  the  appellantB 
claimed  in  the  specifleations  of  error  that  the 
evidence  was  "usuffieient  to  jostify  the  de- 
ciEdoD,  in  each  and  every  one  of  the  following 
particniarsr  respectively:  (1)  Allowing  $500, 
or  any  sum,  for  H.  &  M,;  (2)  allowing  $343.- 
91,  or  any  sum,  to  said  administrator  for  com- 
missions; (3)  allowing  said  item  of  $50,  alleg- 
ed to  have  been  paid  to  R,''  etc.  Held,  that 
snch  specifications  of  error  were  snffident, 
under  Code  of  Civil  Procedure,  section  648. — 
Levinson's  Estate,  In  re,  108  CaL  450,  41 
Pac.  483. 

§  555.   Prejudicial  Errors. 

[a]  It  is  groond  for  rerersing  the  settlement 
of  an  adnainistrator 's  account  that  relevant 
and  material  evidenee,  no  valid  objection  to 
which  appears,  was  rejected  upon  objection 
that  it  was  irrelevant  and  immaterial. — More's 
Estate,  In  re,  121  CaL  635,  64  Pae.  148. 

{  556.   —  HannlflSB  Emm. 

[a]  In  an  order  settling  the  admlnistTatoT's 
account  the  court  adjudged  that  all  the  items 
allowed  and  not  paid  were  a  lien  and  charge 
upon  the  proper^  of  the  estate.  Held,  that 
the  order  would  produce  no  injury  to  anyone. 
Parsons,  Estate  of,  65  Cal.  240. 

[b]  The  rejection  or  offered  proof  of  insol- 
vency upon  the  settlement  of  the  final  account 
of  the  administrator,  is  without  injury,  where 
the  decree  Bottling  the  annual  account  o£Fered 
by  the  contestant  shows  that  the  administrator 
was  charged  therein,  not  for  money  actually 
received,  but  for  a  debt  due  from  him  to  the 
estate.  Either  such  offered  proof,  if  admit- 
ted, or  such  decree,  entitles  the  administrator 
to  a  final  decree  showing  on  its  faee  what  por- 
tion of  the  money  charged  against  him  is  for 
such  persona]  debt  due. — Walker,  Estate  of, 
125  CaL  242,  73  Am.  St  Bep.  40,  57  Pae.  091. 

S  667.   Scope  of  Beriew. 

[a]  Order  setting  aside -decree  settling  final 
aeeonnt  of  an  executor,  although  not  Erectly 
sppealable,  may  be  reviewed  on  an  appeal  h^ 
the  executor  from  a  subsequent  decree  settling 
his  final  aeeonnt. — Cahalan,  Estate  of,  70  Cm. 
I  604,  12  Pac  427. 

'  [b]  A  decree  settling  the  final  accounts  of  an 
i  exeentor,  and  detemujiing  the  amount  in  bis 
bands  for  distribution,  ues  the  character  of 
the  fund;  and  an  objection  that  part  of  it 
does  not  belong  to  the  estate  cannot  be  urged 
on  an  appeal  from  the  decree  of  distribution. — 
Bnrdick'a  Estate,  la  re,  112  CaL  387,  44  Pac 
734. 

{  558.   Flndiug. 

[a]  Where,  ou  the  final  account  of  executors, 
the  court  finds  the  value  of  the  legal  services 


rendered  the  executors,  such  finding  is  eondu- 
sive,  since,  though  the  court,  in  the  absence  of 
a  stipulation,  cannot  fix  an  attorney's  fee  in 
an  estate,  it  must  determine  whether  a  fee 
charged  is  a  reasonable  sum  to  be  charged  to 
the  estate  on  account  of  legal  services  rendered 
for  the  estate. — Brignole  t.  Biignole,  133  CaL 
162,  65  Pac.  294. 

§  569.   Oonfllettng  Evidence. 

[a]  The  appellate  court  will  not  disturb  an 
allowance  of  attorney 's  fees  for  services 
rendered  an  administrator,  where  the  claim  is 
that  the  services  were  of  no  value,  and  the 
evidence  on  such  question  is  conflicting. —  Lev- 
inson's Estate  In  re,  108  CaL  450,  41  Pac 
483. 

g  660.   PresumptlonB. 

ta]  Where  the  contestants  to  an  adminis- 
ter^ account  stated  in  their  exceptions  that 
th^  were  creditors  of  the  deceased,  and  they 
were  allowed  to  contest  by  the  probate  court, 
and  the  administrator  appealed,  l>ut  the  tran- 
script did  not  show  that  any  proof  was  intro- 
duced on  the  subject  of  their  being  creditors, 
the  presumption  is  that  the  probate  court 
acted  correctly. — Tompkins  v.  Weeks,  26  Cal. 
60. 

[b]  Error  in  allowing  an  item  in  an  ad- 
ministrator's account  for  family  allowance 
will  sot  be  presumed,  but  one  alleging  the 
error  must  show  that  an  order  granting  such 
allowance  was  not  made. — Werioger's  Estate, 
In  re,  100  CaL  345,  34  Pae.  825. 

[c]  Where  oral  objections  to  an  admin- 
istrator's account  were  heard  without  raising 

the  question  that  they  were  not  in  writing,  it 
will  be  presumed  that  written  objections  were 
waived.— Mane's  Estate,  In  re,  127  Oal.  128, 
69  Pac  385. 

[d]  Where,  in  proceedings  for  the  settlement 
of  the  final  account  of  an  administrator,  the 
appellant  has  not  pointed  out  the  evidence  as 
to  an  item  complained  of,  the  court  will  not 
search  the  record  for  it,  but  will  presume  that 
the  evidence  sustains  the  finding. — ShiToly't 
Estate,  In  re,  145  Cal.  400,  78  Pac.  869. 

te]  Where  it  was  found  that  an  order  fixing 
an  attorney's  fee  under  an  appointment  to 
represent  minor  devisees  and  legatees,  under 
Code  of  Civil  Procedure,  section  1718,  was 
duly  made,  it  will  be  presumed,  in  the  alraence 
of  a  showing  to  the  contrary,  that  the  order 
was  on  notice  to  all  interested,  and  not  ex 
parte. — Carpenter's  Estate,  In  re,  146  Cal. 
661,  80  Pac  1072.  • 

[f]  In  the  absence  of  the  evidence  on  which 
certain  expenditures  were  disallowed  to  execu- 
tors, it  will  be  presumed  on  appeal  that  such 
disallowance  was  proper. — Scott's  Estate,  In 
re  (CaL  App.},  88  Pac  86. 

S  661.  Dlseietloii  of  Lower  Ooint. 

[a]  A  ruling  of  a  probate  court  determining 
ib»  amount  proper  to  be  allowed  to  an  ad- 
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nunistratoT  foT  ezpeoBea  of  employing  eonnael 
ia  within  the  rale  that  discretionary  action  will 
not  be  revised^— Gasq'i  Eatate,  In  rej  42  CaL 
288. 

[b^  The  disallowance  of  an  item  in  an  ad< 
nUoiBtrator's  final  account  for  expenses  claim- 
ed to  have  been  incurred  in  efforts  to  preserve 
the  estate  will  not  be  disturbed,  where  it  was 
not  clearly  shown  that  the  expense  was  neces- 
sary.—Byrne 's  Estate,  In  re,  122  Cal.  260,  54 
Pac  957. 

[c]  The  iJlowances  for  attorneys'  fees  in  the 
setUement  of  the  accounts  of  the  admin- 
istratrix  are  in  the  discretion  of  the  superior 
court,  and  cannot  be  disturbed  upon  appeal, 
where  it  cannot  be  said  that  the  superior 
court  has  abused  its  discretion,  though  the  al- 
lowances may  seem  unusually  meager. — Byrne, 
Estate  of,  122  Cal.  260,  54  Pac.  957. 

[d]  Whether,  in  the  settlement  of  the  ac- 
counts of  an  administratrix,  a  credit  made  to 
her  as  widow  upon  family  allowance  should 
have  been  reduced  by  the  court  by  reason 
of  her  delay*  in  closing  the  estate,  is  a  ques- 
tion  to  be  determined  the  superior  court, 
and  its  decision  will  not  be  disturbed  if  no 
sufBcient  reason  appears  therefor. — Freud,  Es- 
tate of,  131  Cal.  667,  82  Am.  St  Bep.  407, 63 
Pac.  1080. 

[e]  A  finding  by  the  court  that  a  claim  by  an 
executrix  for  attorney's  fees  was  reasonable 
will  not  be  interfered  wil^  on  appeal  except 
for  a  plain  abnse  of  discretion. — Adams'  Es- 
tate, In  re,  131  CaL  415,  63  Pac.  838. 

§  562.  Determination  and  Disposition  In  Ap- 
pellate Court. 

[a]  Where  it  appears  that,  hj  reason  of  ir- 
regularities in  the  proceedings,  parties  in  in- 
terest have  not  been  heard  in  the  settlement 
of  the  annual  account  of  an  admiuiatrator,  the 
cause  will  be  remanded  for  further  proceed- 
ings.—Bnnyou,  Estate  of,  53  Cal.  196. 

[b]  Where,  in  an  action  to  settle  the  account 
or  a  deceased  administrator,  the  judgment  ren- 
dered against  his  estate  failed  to  provide  that 
his  administratrix  should  pay  it  in  the  due 
course  of  administration,  as  required  by  Code 
of  Civil  Procedure,  section  1504,  the  cause  will 
be  remanded,  on  appeal,  with  instruction  to 
modify  the  judgment  in  accordance  with  the 
statute.— Vance  v.  Smith,  124  Cal.  21S,  56  Fao. 
1031. 

[c]  When  a  decree  allowing  a  final  account 
is  found  upon  appeal  to  be  erroneous  as  to  an 
item  or  items,  the  appellate  court  may  direct 
the  decree  to  be  eorrecied,  and,  as  corrected, 
affirm  {t.^Adsms^  Estate  of,  131  CaL  415.  63 
Pac  838. 


g  063.  _  DtanlasaL 

[a]  An  appeal  from  an  order  settling  the 
annual  account  of  an  executrix  must  be  dis- 
missed for  failure  to  file  the  transcript  within 
forty  days;  and  such  dismissal  cannot  be  pre- 
vented by  the  pendency  of  an  unsettled  atafr 


ment  on  motion  for  a  new  trial. — rranklin. 
Estate  of,  138  CaL  584,  65  Pac.  1081. 

[b]  An  appeal  b^  a  special  administrator 
from  an  order  settling  his  account,  and  requir- 
ing him  to  pay  the  balance  in  his  hands  to  an- 
ouer,  will  not  be  dismissed  on  the  ground  that 
appellant  is  not  a  ' '  party  aggrieved ' '  within 
Code  of  Civil  Procedure,  section  936,  grant- 
ing an  appeal  to  sueh  a  party,  since  a  deter- 
mination that  he  was  not  aggriered  would 
amount  to  a  determination  of  the  merits  of 
the  appeal.— Heaton's  Estate,  In  re,  139  Cal. 
idx,  73  Pae.  186. 

$  564.   OostB  and  EzpensH. 

[a]  If  the  final  account  of  an  executor  ia  at- 
tacked for  fraud  and  embezzlement,  and  he 
is  acquitted  of  these  diarges,  but  a  sum  is  de- 
ducted from  his  account  as  improperly  paid, 
it  is  not  an  error  for  the  probate  court  to  direct 
the  jury  fee  to  be  paid  out  of  the  funds  of  the 
estate.— Mullins,  Estate  of,  47  Cal.  450. 

[b]  Where  administrator  unnecessarily  pro- 
longs administration,  he  should  not  be  allowed 
costo  or  expenses  necessitated  such  delay. — 
Moore 's  Estate,  72  Cal.  343,  13  Pae.  880. 

[c]  An  administrator  should  be  allowed  conn- 
s' fees  and  expenses  incurred  in  good  faith 
and  under  the  advice  of  counsel  in  resisting 
appeals  by  distributees  from  orders  auditing 
his  accounts. — ^Boss's  Estate^  In  re,  80  Cal. 
166,  22  Pae.  86. 

[d]  Where,  on  the  settlement  of  the  accounts 
of  an  administrator,  he  is  charged  with  mis- 
feasance by  the  legatees,  and  the  court  finds 
the  charge  false,  it  is  proper  to  allow  him  a 
credit  of  one  hundred  doUars  to  pay  for  as- 
sistance of  counsel  in  defoidiug  him  against 
such  charge. — ^Levinson's  Estate,  In  re,  108 
CaL  450,  41  Pac.  483. 

[e]  The  fees  of  counsel  are  to  be  allowed  out 
of  the  estate  to  the  executor  or  administrator 
like  other  necessary  expenses  incurred  in  the 
course  of  a^oinistration,  and  it  is  erroneous  to 
direct  tiiat  payment  be  made  out  of  the  estate 
to  the  attorneys. — Levinaon,  Estate  of,  108 
OaL  450,  41  Pae.  483,  42  Pac.  479. 

Fob  Adthokitibs  raou  Otheb  States: 

See  18  Cyc.  1216-1220;  22  Cent.  Dig., 
cols.  3197-8213,  SS  2257-2266. 

§  565.  Operation  and  Bflect  of  Settlement. 

[a]  Complainant,  the  sole  heir  of  intestate, 
who  was  not  a  party  to,  nor  had  notice  of,  a 
ftinil  settlement  of  the  administrator's  ac- 
count in  the  probate  court,  may  treat  it  as  a 
nullity,  and  compel  the  administrator  to  fully 
account  in  equity  in  the  district  court. — Clarke 
T.  Perry,  6  CaL  58,  63  Am.  Dec  82. 

[b]  Settlement  of  final  account  is  conclusive 
upon  parties  consenting  thereto. — Grady  t. 
Porter,  53  Cal.  680. 

[c]  The  decree  of  a  surrogate  having  juris- 
diction, settling  the  accounts  of  executors,  has. 
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oatU  opened  or  set  oaide,  tha  nine  coneluriTa 
effect  as  the  judgment  of  anj  other  courts 
Beynolda  r.  Brumagim,  94  Cal.  254. 

[d]  Decree  settling  aeeoant  may  be  attacked 
for  fraad  or  mistake. — Tobelman  v.  Hilder- 
brandt,  72  CaL  316,  13  Pac.  869. 

[e]  Omisaion  of  executor  to  charge  himself 
with  individual  debt  is  binding  on  heirs  who 
knew  facts  prior  to  settlement  of  account. — 
Tobelman  t.  HUdebrandt,  72  CaL  816,  18  Pac. 
869. 

[f]  Order  settling  administrator's  account  is 
not  final  judgment — Misamora,  In  re,  90  CaL 
170,  27  Pac  68. 

[g]  An  order  settling  aiqr  account  of  an  ex- 
ecntoT  of  the  settlement  of  which  proper  notice 
has  been  givm,  if  not  appealed  from,  Is  con- 
elusive  as  to  all  "items  contained  therein" 
except  as  to  persons  under  legal  disabili^.— 
Grant,  Estate  of,  131  CaL  426, 63  Pac.  731. 

[h]  An  order  settling  an  etecntor's  aeeonat 
after  due  notice  is  eondnaive  as  to  items  there- 
in  allowed,  unless  appealed  from  or  set  aside  or 
modified. — Marshall's  Estate,  In  re,  118  CaL 
379,  50  Pac  640. 

[i]  Order  allowing  or  settUng  annual  ae- 
eounts  not  appealed  from  is  eoneluaiTe.-»Fer* 
nandez's  Estate,  119  CaL  582,  51  Pae.  851. 

[j]  Where  the  account  of  an  administratrix 
was  allowed  and  became  final  from  lapse  of 
time  and  a  failure  to  appeal,  it  was  improper 
on  a  snbaequent  accounting  to  admit  evidence 
tending  to  impeach  the  account  as  settled.-— 
Bell's  Eatate,  In  re,  142  Cal.  97,  75  Pac  679. 

[k]  Where  it  was  determined  on  appeal  that 
the  proceeds  of  testator's  personaltj  should  be 
distributed  to  the  trustee  under  the  will  and 
that  the  real  estate  belonged  to  the  heir,  an 
order  settling  the  executor's  accounts,  treating 
certain  rente  as  personalty,  was  not  subject  to 
re-examination  for  the  purpose  of  diatiibnting 
the  same  to  the  heir  as  nnlty. — Pichoir's  Ea- 
tate.  In  re,  146  Cal.  404,  80  Pac.  512. 

Toa.  Adthobities  ntou  Other  States: 

Effect  of  annual  settlements  of  execu- 
tors and  administrators,  as  res  judi- 
cata: 86  Am.  Dee.  143,  note.  See,  also, 
18  Cyc.  1188-1195;  22  Cent  Dig.,  cols. 
3214-3259,  H  2267-2292. 

j  666.   OoUatwal  Attack. 

[a]  Under  the  law,  an  order  of  a  probate 
court  allowing  the  final  account  of  an  executor 
is  a  final  Bettlemeot  and  adjudication  of  the 
matter  of  which  it  assumes  to  dispose,  and  it 
cannot,  therefore,  be  collaterally  impeached  or 
attacked  in  the  same  or  any  other  court  by 
the  parties  thereto,  or  those  in  privity  with 
them. — Tobelman  t.  HUdebrandt,  72  CaL  313, 
14  Pac  20. 

|b]  Where  no  appeal  is  taken  from  order  set- 
tling final  account,  decree  cannot  be  eoUateraUy 
attacked.— Crew  t.  Pratt,  119  CaL  189,  61  Pac 
38. 

Oal.  IMgeit,  ToL  8—148 


{  667.         Penons  Oonelnded. 

[a]  Where  a  bill  is  filed  in  chancery  against 
an  administrator  to  compel  him  to  account,  by 
one  who  has  not  been  an  actual  party  to  a 
proceeding  or  settlement  in  the  probate  court 
he  may  totally  disregard  such  proceeding  or 
settlement.— Clarke  v.  Perry,  5  Cal.  68,  63 
Am.  Dee.  82. 

[b]  A  settlement  in  the  probate  court  is  a 
final  settlement,  but  a  complainant  who  was  no 
party  to  it  may  treat  it  as  a  nullity,  and  pro- 
ceed to  invoke  the  equitable  powers  of  the 
district  court,  and  compel  the  administrators 
to  a  full  account.— CUrke  v.  Perry,  5  CaL  68. 

[c]  Under  Code  of  Civil  Procedure,  section 
1637,  providing  that  the  settlement  and  allow- 
ance of  an  executor's  account  is  conclusive  as 
to  all  interested,  except  th(»e  under  disability, 
an  order  settling  an  executor's  account,  and 
allowing  a  claim  included  therein  of  a  third 
person  for  services  rendered  the  estate,  is  eon- 
elusive  on  the  devisees  who  do  not  appeal. — 
Couta'  Estate,  In  re,  87  CaL  480,  26  Pac  685; 
100  CaL  400,  34  Pac  866. 

[d]  Code  of  avil  Procedure,  section  1616, 
provides  that  an  executor  shall   be  allowed 
reasonable  fees  paid  to  attorneys,  etc.  Section 
163S  provides  that  "any  person  interested  in 
the  estate"  may  contest  an  executor's  account. 
Section  1637  provides  that  the  settlement  of 
the  account  Is  conclusive  against  ' '  all  persoos  i 
in  any  way  interested  in  the  eatate. '  *    Held,  | 
that  an  executor's  attorney  is  not  "interested  ' 
in  the  estate,"  so  as  to  be  estopped  to  claim 
a  greater  fee  than  is  allowed  the  executor. 
Judgment  (1899)  123  Oal.  657,  56  Pac.  633, 
alBrmed^Briggs  t.  Bresn,  123  CaL  657,  56 
Pac  886. 

[e]  The  fact  that  an  executor's  attorney  files 
exceptions  to  the  executor's  account  doeb  not 
render  the  court's  allowance  landing  on  him. 
Judgment  (1899)  123  Cal.  657,  56  Pac  633, 
affirmed.— Briggs  t.  Breen,  123  CaL  667,  66 
Pac  886. 

[f  ]  Semi-annnal  returns  of  a  public  adminis- 
trator, showing  the  condition  of  estates  in  his 
hands,  as  required  Code  of  Civil  Procedure, 
section  1736,  are  not  accounts  stated,  and 
hence  are  not  conclusive  on  persons  interested 
in  such  estates,  though  they  made  no  objection 
to  such  returns  at  the  time  they  were  filed. — 
Hedrick's  Estate,  In  re,  127  Cal.  184,  59  Pae. 
690. 

[g]  The  settlement  of  the  annual  account  of 
an  executor  or  administrator  ia  conclusive  only  ' 
as  to  the  it^jns  actually  included  therein,  ami 
does  not  estop  him  from  including  in  hia  final 
account  any  item  not  previously  included  and 
passed  upon  in  any  annual  account,  though  it. 
be  for  a  demand  existing  prior  thereto. — 
Adams,  Estate  of,  131  CaL  415,  63  Pac.  838. 

[h]  Where  an  administrator  never  rendered 
or  filed  an  account,  and  was  not  made  a  party 
to,  or  given  notice  of,  a  proceeding  in  which 
his  successor  rendered  an  account  of  the  trans- 
actions of  the  former  administrator,  he  was 
not  bound  by  such  account,  and  neither  he  nor 
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the  sureties  on  hia  bond  were  liable  for  a 
breach  of  the  condition  of  such  bond  predicat- 
ed on  the  aceooQtiQg  of  his  successor. — Beither 
V,  Mordock,  135  Cal.  197,  67  Pac.  784. 

[i]  A  decree  of  the  Buperior  court,  in  a  pro- 
bate proceeding,  making  division  of  the  prop- 
ertj  of  a  testator  in  accordance  with  a  peti- 
tion and  stipulation  of  the  widow  and 
residuary  devisees,  filed  with  the  final  account 
of  the  executors,  and  withoat  notice  to  other 
parties  in  interest,  does  not  affect  the  tights  of 
a  prior  grantee  of  the  widow,  hy  deed  convey- 
ing her  interest  in  communitj  property,  who 
was  not  a  party  to  the  proceedings,  though 
such  decree  set  oflf  the  property  In  severalty  to 
other  devisees.  Such  a  decree  can,  in  any 
event,  extend  only  to  the  succession  or  testa- 
mentary rights  in  the  property.-— William  p|l| 
Co.  v.  Lawler  (Cal.),  45  Pac  847. 

§  668.   Matters  Concluded. 

[a]  An  order  of  the  probate  court  settling 
the  account  of  an  executor  is  conclusive  of  the 
amount  with  which  he  was  then  chargeable. — 

Stott'a  Estate,  In  re,  52  Cal.  403. 

[b]  Order  settling  final  account  and  discharg- 
ing administrator,  is  conclusive  against  hia  lia- 
bility for  negligence  in  recovering  property  of 
estate. — Beynolds  t.  Brumagim,  64  Cal.  254. 

[c]  Order  settling  final  account  and  discharg- 
ing administrator,  is  conclusive  against  his 
liability  for  negligence  in  recovering  property 
of  estate.— Grady  v.  Porter,  53  Cal.  680. 

[d]  Under  Code  of  Civil  Procedure,  section 
1637,  providing  that  the  settlement  of  the  ac- 
count of  an  executor,  and  the  allowance  there- 
of by  the  court,  is  conclusive  against  all  per- 
sons not  under  disabilities,  in  any  way  inter- 
ested in  the  estate,  heirs  at  law  are  estopped  by 
a  decree  allowing  the  final  account  of  their  an- 
cestor's executor,  and  ordering  distribution,  to 
bring  an  action  against  the  executor  to  re- 
cover the  amount  of  a  promissory  note  alleged 
to  have  been  given  by  him  in  payment  of  land 
which  he  bought  of  the  testator,  and  by  him 
fraudulently  destroyed,  when  the  note  was 
omitted  from  his  inventory,  and  the  heirs  had 
knowledge  at  that  time  of  the  fraudulent 
destruction  set  out  in  their  complaint. — Tobel- 
man  v.  Hildebrandt,  72  Cal.  313,  14  Pac.  20. 

[e]  Legatee  under  will  who  claims  certain 
pro])erty  in  hands  of  executor  in  hia  own  right, 
and  adversely  to  the  estate,  is  not  concluded  by 
a  decree  attempting  to  distribute  such  property 
from  afterward  asserting  his  adverse  claims 
against  the  distributee. — Rowland,  Estate  of, 
74  Cal.  5^3,  5  Am.  St.  Bep.  464*  16  Pac.  315. 

[f]  The  fact  that  the  executrix  did  not  in- 
clude the  rents  and  profits  of  decedent's  land 
received  by  her  in  her  report,  on  settling  her 
account  before  the  probate  court,  does  not  es- 
top her  to  say  that  she  received  them  as  assets 
of  the  estate,  nor  can  she,  after  such  settle- 
ment, be  sued  therefor  by  the  devisee,  since 
Code  of  Civil  Procedure,  section  1637,  provides 
that  the  settlement  of  an  executor's  account, 
and  allowance  thereof  by  the  court,  or  on  ap- 
peal, shall  be  conclusive,  as  against  all  persons 


in  any  way  interested  in  the  estate. — Washing- 
ton V.  Black,  83  CaL  290,  23  Pac.  300. 

[g]  After  the  return  of  the  inventory,  the  ex- 
ecutors continued  to  pay  the  widow  the  family 
allowance  which  the  statute  provides  nhall  be 
paid  before  such  inventory  is  made.  In  their 
final  account,  which  ms  approved  by  the  court, 
the  executors  included  an  itemized  statement 
of  these  pi^ents.  Held,  that  the  court  had 
jurisdiction  to  allow  such  payments,  and  that, 
no  appeal  having  been  taken  from  such  action 
of  the  court,  the  matter  was  foreclosed  ao  as  to 
preclude  any  claim  against  the  widow  on  ac- 
count thereof.— Crew  t.  Pratt,  119  Cal.  131,  51 
Pac.  44. 

[h]  Where  money  belongii^  to  an  estate  was 

ordered  to  be  charged  to  the  administratrix, 
though  it  appeared  upon  the  face  of  the  order 
that  it  was  in  the  hands  of  her  mother,  the 
order,  if  erroneous,  must  be  appealed  from, 
otherwise  she  is  concluded  thereby,  and  is 
chargeable  with  the  amount,  whether  collectcfl 
or  not,  if  necessary  for  the  payment  of  cred- 
itors.— Carver,  Estate  of,  123  Cal.  102. 

[i]  The  validity  of  claims  against  the 
estate  is  not  necessarily  finally  determined  by 
the  court  in  deciding  whether  an  order  of  sale 
shall  be  made,-  uid  the  general  finding  that 
debts  and  expeoises  of  administration  exist  does 
not  foreclose  inquiry  into  the  administrator's 
accounts  on  settlement  thereof,  when  it  will  be 
the  duty  of  the  court  to  see  that  no  excessive 
or  improper  charges  are  allowed. — Boaeh, 
Estate  of,  139  Cal.  17,  72  Pac.  393. 

[j]  An  administrator  who  has  loaned  funds 
of  the  estate,  not  for  security,  and  in  an  ac- 
counting has  treated  the  loan  as  cash  in  bis 
bands,  is  thereby  estopped  from  afterward 
claiming  to  be  exonerated  from  liability  for 
the  funds. — Lacoste 's  Estate,  In  re,  Myr.  Prob. 
67. 

[k]  Liability  of  executors  for  wrongful  pay- 
ment of  certain  distributive  shares  held  not 
affected  by  tfaeit  subsequent  discharge,  under 
Code  of  Civil  Procedure,  section  1697. — 'Bryant 
T.  Mcintosh  (CaL  App.},  84  Pac  440. 

{  B69.  Private  AecoimtiiiB  and  Settloneiit. 

[a]  Under  Code  of  Civil  Procedure,  section 
1665,  providing  that  a  statement  of  any  re- 
ceipts and  disbursements  of  the  executor  or 
administrator  since  the  rendition  of  his  final 
account  must  be  reported  and  filed  at  the  time 
of  makiog  distribution,  and  a  settlement 
thereof  mmle  in  the  order  or  decree,  notice  of 
such  settlement  need  not  be  given. — Sbeid^ 
Estate,  In  re,  129  Cal.  173,  61  Pac.  920. 

I 

FOK  AUTHOBITIES  FSOU  OTHER  STATES: 

See  18  Cyc.  1215;  22  Cent.  Dig.,  cols. 
3260-3264,  fiS  2293-2296. 

ZZL   FOBEiaN    AND   ANOIUJIBT  AP- 
POINTMENT. 

APPOINTMENT,     AND    PERSONS  ENTITLED, 

{  570. 

COLLECTION  AND  DISPOSITION  OT  ASSETS, 
I  571. 

ACTIONS  BT  FOREIGN  EXECUTORS   OB  AD- 
UIHISTBATORS,  |  S7S. 
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S  670.  Apptrintment  and  Persons  Entitled. 

[a]  Coart  has  diacretion  either  to  distribute 
or  to  order  estate  of  nonresident  delivered 
to  foreign  administrator. — Apple.  Estate  of. 
66  Cal.  435,  6  Pac.  7.  "  ' 

[b]  Under  Code  of  Civil  Proeedare,  part  3, 
title  llj  chapter  2,  article  3,  entitled  "Pro- 
bate of  Foreign  Wills,"  and  providing  that 
an  authenticated  copy  of  the  will  and  of  its 
probate  in  any  foreign  country  or  state 
"shall  be  produced  by  the  executor  or  other 
person  interested  in  the  will,  with  a  petition 
for  letters,"  and  that  after  proper  notice 
and  proofs,  there  shall  bo  "letters  testamen- 
tary, or  of  administration,  issued  thereon," 
letters  of  administration  mast,  in  the  absence 
of  a  petition  by  the  executors,  be  granted 
to  a  person  "interested  in  the  will,"  who  ap- 
plies for  them,  to  the  exclusion  of  the  public 
administrator.— Bergin's  Estate,  In  re,  100 
Cal.  376,  34  Pac.  867. 

[e]  Appointment  of  nominee  of  person  en- 
titled to  letters  is  in  discretion  of  court. — 
Bichardson's  Estate,  120  CaL  346,  347,  62 
Pac.  826.  ' 

[d]  Executor  named  in  foreign  will  may, 
upon  filing  duly  authenticated  copy  thereof 
and  of  its  prolmte,  be  appointed  here. — Bich- 
ardson's  Estate,  120  Cal.  346,  52  Pac.  826. 

fe]  A  person  requested  by  a  domestic  devisee 
and  by  the  executor  to  act  as  the  administra- 
tor with  the  will  attached,  which  has  been 
probated  in  another  state,  is  not  "a  person 
interested  in  the  will,"  so  as  to  be  entitled 
to  be  appointed  administrator,  under  Code  of 
Civil  Procedure,  section  1323. — Biebardson's 
Estate,  In  re,  120  Cal.  344,  52  Pac.  832. 

[f]  Code  of  Civil  Procedure,  sections  3322- 
1324,  providing  that,  when  a  copy  of  a  duly 
probated  foreign  will  is  produced  by  "any 
person  interested  in* the  will,"  letters  of  ad- 
ministration shall  issue  thereon,  must  be  eon- 
stmed  with  section  1350,  declaring  that,  if 
the  executorB  fail  to  apply  for  letters,  etc., 
letters  of  administration  with  the  will  an- 
nexed must  be  issued  as  designated  for  the 
grant  of  letters  in  cases  of  intestacy,  aDd 
section  1366,  prescribing  in  cases  of  intes- 
tacy that,  of  several  persons  claiming  and 
equally  entitled  to  administer,  males  must  be 
preferred  to  females,  and  cannot  be  con- 
strued by  themselves  to  the  support  of  an 
appointment  of  both  sou  and  dau^ter  of  de- 
ceased to  administer. — Coan's  Estate,  In  re, 
132  Cal.  401,  64  Pac.  691. 

[jg]  The  right  of  the  eonrt  to  appoint  an  ad- 
ministrator for  the  estate  of  a  deceased  non- 
resident is  discretionary,  and  the  public  ad- 
ministrator is  not  entitled  to  such  appoint- 
ment as  a  matter  of  right. — Harrison^  Eb< 
tate,  In  re,  135  Cal.  7,  66  Pac.  846. 

[h]  Under  Code  of  Civil.,  Procedure,  section 
1379,  providing  that  administration  may  be 
granted  to  a  competent  person,  though  not 
otherwise  entitled  to  the  same^  at  the  re- 
quest of  the  person  entitled,  one  may  not  be 
BO  appointed  administrator  with  the  will  an- 


nexed in  case  of  a  foreign  will,  as  against 
a  resident  son  of  testator,  a  beneficiary  un- 
der the  will,  at  the  request  of  the  nonresi- 
dent testator,  snch  executor  being  entitled 
only  to  letters  testamentary,  and  not  to  ad- 
ministration, nor  at  the  request  of  nonresi- 
dent children  of  testator,  they  being  inoom- 

Setent  because  of  their  nonresidenee. — Brun- 
age's  Estate,  In  re,  141  Cal.  538,  75  Pac.  175. 

[i]  A  New  York  executor  applied  for  the  is- 
suance of  letters  in  California  to  his  nominee 
in  that  state.  Held,  that  it  was  a  matter  of 
discretion  with  the  court,  and  the  public  ad- 
ministrator was  the  more  suitable  person. — 
Murphy's  Estate,  In  re,  Myr.  Prob.  185. 

§  671.  Oolleetiai  and  Disposltiwi  of  Assets. 

[a]  A  foreign  executor  or  administrator 
with  power  to  sell  may  sell  the  personal  prop- 
erty of  his  decedent  in  this  state,  and  vest 
the  title  in  the  purchaser. — Brown  v.  San 
Francisco  Gaslight  Co.,  58  Cal.  426. 

[b]  Where,  the  domiciliary  administration 
of  a  decedent  is. in  another  state,  but  an  an- 
cillary administratrix  has  been  duly  ap- 
pointed in  California,  the  latter  may  recover 
from  the  general  administrator  possession  of 
a  certificate  of  deposit  in  h  California  bank, 
belonging  to  the  estate,  of  which  payment 
has  been  refused,  on  which  the  general  admin- 
istrator cannot  maintain  suit  in  California, 
it  being  a  paramount  object  of  an  ancillary 
administration  to  collect  local  debts  due  the 
estate. — McCully  v.  Cooper,  134  Cal.  258,  5.) 
Am.  St.  Eep.  66,  46  Pac.  82,  35  L.  R.  A.  442. 

[c]  Since  both  real  and  personal  property 
descend  directly,  to  the  heir  or  to  the  bene- 
ficiary of  the  will,  with  a  qualified  right  in 
the  personal  representative  to  hold  for  pur- 
poses of  administration,  the  title  to  per- 
sonalty in  the  state  owned  by  a  nonrexident 
testator  is  not  in  the  domiciliary  executor 
where  an  ancillary  administrator  with  the 
will  annexed  has  been  appointed,  and  a  pur- 
chase of  such  personalty  from  the  executor 
is  without  effect. — Murphy  v.  Grouse,  135 
Cal.  14,  66  Pac.  671. 

[d]  Choses  in  action  owned  by  a  nonresi- 
dent, and  in  his  possession  at  the  time  of  his 
death,  at  his  domicile,  have  their  situs  for 
purposes  of  administration  within  the  state 
where  the  debtor  resides,  and  not  at  the 
domicile  of  the  owner,  sinee  it  may  be  nec- 
essary to  bring  actions  thereon  to  enforce 
payment,  and  the  resident  creditors  should 
be  protected. — Murphy  v.  Crouse,  135  Cal- 
14,  66  Pac.  971. 

[e]  In  this  respect  certificates  of  Bioe\  do 
not  differ  from  other  choses  in  action. — Mur- 
phy V.  Crouse,  135  Cal.  14,  66  Pac.  971. 

Fob  Adthosities  fbom  Other  States: 

See  18  Cyc.  1227  1231;  22  Cent.  Dig., 
eoU.  3281-3300,  SS  2310-2322. 

§  672.  Actions  by  Fonlgn  Szeentoxa  m  Ad- 
ministrators. 

[a]  A  judgment  obtained  by  an  adminis- 
trator is  n  debt  at  law  due  him  psrsonatly, 
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un  wMeh  he  ean  soe  as  an  indiTidual  in  a 
foreign  aUte.— Lewis  t.  Adanu,  70  Cal.  40S, 
69  Am.  Kep.  423,  11  Pae.  838,  837. 

[b]  Foreign  executori  to  whom,  as  trustees, 
a  note  and  mortgage  were  given  by  their  co- 
executor  for  the  amount  of  assets  received  by 
him  belonging  to  the  estate,  may  maintain 
an  action  to  reeover  the  trust  fund  as  mort- 
gagees nnder  the  terms  of  the  mortgage, 
without  taking  out  letters  testamentary  in 
the  jurisdiction  in  which  the  mortgaged 
property  ia  situated,  and  the  trust  may  be  en- 
forced indirectly  by  foreclosure  of  the  mort- 
gege,  under  the  rule  of  equitable  estoppel. — 
Fox  V.  Tay,  89  CaL  339,  23  Am.  St.  Bep.  174, 
26  Pac.  897. 

[e]  It  is  well  settled  that  an  executor  or  ad- 
ministrator cannot,  as  such,  maintain  a  suit 
in  one  state  by  virtue  of  letters  granted  in  an- 
other.— Lewis  T.  Adams,  7  Pac.  779,  8  Pac. 
619. 

For  Authorities  raoM  Other  States: 

See  18.  Cyc.  1237-1244;  22  Cent  Dig., 
eols.  3311-3326,  |S  2330-2343. 


zm.  xjABmrtBS  on  adbonistba- 

TION  BONDS. 

NATtJRB  AND  EXTENT,  IN  GENERAL,  |  ST8. 

  PUBLIC  ADMINISTRATORS.  |  674. 

PROPERTY  COVERED,  |  57S. 

FUNCTIONS  OOVBRED,  |  676. 

DISCHARGE  OP  SURETIES.  |  ST7. 

  EXPIRATION   OP  TERM   OP  OFFICE  OP 

EXECUTOR  OR  ADMINISTRATOR,  |  578. 
BREACH   OF   PULFILLMENT  OF  CONDITIONS. 

I  579. 

NECESSITY  FOR  ACCOUNTING  AND  DEFAULT 

BT  PRINCIPAL.  I  580. 
CONCLUSIVENESS  OF  ADJUDICATION  AGAINST 

PRINCIPAL,  I  681. 
ACTIONS.  I  663. 

  DEFENSES.  |  588. 

  PARTIES,  i  6S4. 

  PLEADING,  I  585. 

  EVIDENCE,  I  588. 

  JUDGMENT,  t  687, 


§  673.   Nature  and  Extent,  In  OeoeraL 

[a]  Sureties  on  administrator 'e  bonds  for 
letters  and  for  sale  of  real  estate  are  jointly 
liable  if  condition  of  each  is  identical. — 
PoweU  V.  Powell.  48  Cal.  235. 

[bj  Bond  given  pursuant  to  order  requiring 
"further  and  additional  security,"  is  cumu- 
lative. The  purpose  of  requiring  it  is  to 
strengthen  the  aeeurity  previously  given,  and 
the  sureties  on  such  bond  are  responsible  for 
the  faithful  execution  by  the  administrator 
of  the  duties  of  his  trust  without  regard  to 
the  time  of  the  execution  of  the  bond. — La- 
eoate  v.  Splivalo,  64  Cal.  35,  30  Pae.  671. 

[e]  Decree  of  distribution  of  the  estate  of 
deceased  person  fixes  liability  of  execu- 
tor, and  is  conclusive  upon  his  sureties  who 
are  liable  upon  their  undertaking  to  full  ex- 
tent of  penalty,  regardless  of  whether  addi- 


tional bond  haa  been  given  or  not. — Evans 
V.  Gerken,  105  Cal.  311,  38  Pac.  725. 

[d]  Under  Code  of  Civil  Procedure,  sections 
1391,  1613,  Political  Code,  sections  969,  981, 
and  Civil  Code,  section  2836,  there  ia  no  joint 
liability  between  the  sureties  on  the  separate 
bonds  of  eoexecutors,  and  no  right  of  con- 
tribution by  one  set  of  sureties  against  the 
other.— Hewlett  v.  Beede  (Cal.  App.),  83  Pac 
1086. 

For  Authorities  troh  Other  States: 

See  18  Cyc.  1248;  22  Cent  Dig-  eoU. 
3341-3361,  SS  2355-2374. 

§  674.   Public  AdminlxtratOTB. 

[a]  A  petition  for  administration  was  pre- 
sented by  the  petitioner  in  his  official  char- 
acter of  public  administrator.  The  order  of 
appointment  and  letters  of  administration 
made  no  mention  of  his  official  character. 
Held,  nevertheless,  that  the  sureties  on  his 
bond  as  public  administrator  were  liable  for 
his  default  in  the  administration  of  the  es- 
tate.—Mitchell  T.  Hacker,  S9  Cal.  558. 

g  576.  Fropvty  Oomvd. 

[a]  An  administrator's  sureties  are  not  li- 
able for  his  misapplication  of  funds  turned 
over  to  him  as  trustee  under  a  will  by  order 
of  the  probate  court — Barker  v.  Stanford,  53 
Cal.  451. 

[b1  Law  requires  executor  to  treat  a  debt 
or  demand  due  from  him  to  decedent  from 
time  it  becomes  due  as  so  much  money  in 
his  hands,  and  to  report  it  as  such;  and  the 
sureties  upon  his  bond  are  presumed  to  have 
signed  the  bond  in  view  of  this  requirement 
of  the  law,  and  they  become  liable  for  the 
amount  of  the  debt  as  money  In  the  hands 
of  the  executor. — Treweek  Howard,  105 
Cal.  434,  39  Pae.  20. 

[c]  The  fact  that  an  executor  had,  during 
the  lifetime  of  the  testator,  and  while  acting 
as  his  agent,  embezzled  money  of  the  testa- 
tor, and  that  the  sureties  on  his  bond  were 
ignorant  thereof,  as  well  as  of  his  insolvency, 
does  not  relieve  them  from  liability  under 
a  decree  of  distribution  treating  the  amount 
HO  embezzled  as  money  of  the  estate  in  the 
executor's  hands,  since  Code  of  Civil  Pro- 
cedure, section  1447,  expressly  renders  an 
executor  liable  for  a  debt  due  to  the  testa- 
tor as  for  so  much  money  in  his  hands  be- 
longing to  the  estate. — ^Treweek  v.  Howard, 
105  Cal.  434,  39  Pae.  20. 

[dl  The  sureties  on  the  bond  of  an  ad- 
ministrator are  in  no  sense  guarantors  of  a 

debt  owed  by  the  administrator  to  the  de- 
cedent in  his  lifetime;  but  they  are  liable 
for  the  debt,  or  any  part  thereof  which  re- 
mained unpaid  through  the  fault  of  the  ad- 
ministrator, where  he  had  the  financial  sbil* 
ity  to  pay  it  and  failed  to  do  so. — SandiM  v, 
Forster,  133  Cal.  614,  65  Pac.  1077. 

[e]  Sureties  on  an  administrator's  bond 
held  not  reaponsible  for  the  inisapplleation 
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by  their  principal  of  the  proceeds  of  an  in- 
saranee  policy  received  by  him  aa  trustee  for 
the  widow.— Nickals  v.  Stanley,  14(1  CaL  724, 
81  Pae.  117.  ' 

IVS  AUTHOBimS  TBOU  OTHKR  STATES: 

See  18  Cyc.  1253-1259;   22  Cent  Dig., 
eols.  3361-3380,  51  2375-8394. 

I  ffTS.   Functions  Covered. 

[a]  Sureties  on  exeeators'  bond  are  not  re- 
lieved from  liability  as  to  money  which  the 
decree  of  distribution  recited  was  bequeathed 
to  M.  subject  to  a  tmst  in  the  will  wherein 
H.  and  B.  the  executors,  are  appointed  as 
tmatees  for  M.,  and  which  the  decree  ordered 
to  be  distributed  to  said  H.  and  B.  as  trustees 
for  said  M.;  the  decree,  on  its  face,  failing 
to  create  a  trusty  no  aathority  for  its  crea- 
tion being  found  in  the  will;  the  money  being 
by  the  terms  of  the  will  bequeathed  abso- 
lutely to  M.,  with  power  to  the  "executors," 
in  the  form  of  a  direction  only,  to  invest  the 
money  till  M.  attained  his  majority;  and 
the  executors  having,  as  such,  deposited  the 
money  in  a  bank. — MeCloud  v.  Hewlett,  135 
CaL  361, -67  Pae.  333. 

[b7  A  snrviving  executor  cannot  recover 
against  the  sureties  of  a  deceased  cocxecutor 
the  costs  of  an  action  brought  by  the  heir 
to  compel  the  surviving  executor  to  make 
good  the  default  of  the  coexecutor. — Hewlett 
T..Beede  (CaL  Aj^},  83  Pac.  1086. 

For  AtTTHOBrnis  rsoH  Other  States: 

See  18  Cye.  1260;  22  Cent.  Dig.,  eols. 
8380-3384,  |§  2395-2408. 

f  877.  Dfaehargs  Snxotlea, 

[a]  The  sureties  on  an  executor's  bond 
conditioned  on  the  executor  faithfully  exe- 
cuting the  duties  of  bia  trust  according  to  law 
are  not  released,  on  the  ground  of  laches, 
by  the  mere  failure  of  the  heirs  to  eomoel  the 
executor  to  file  an  account. — Biggins  T. 
Baiscb,  107  Cal.  210,  40  Pac.  333. 

[h]  Under  Civil  Code,  section  1543,  deelar- 
Ii^  that  a  release  of  one  joint  debtor  does 
lot  extinguish  the  obligation  of  any  of  the 
others,  an  order  releasing  a  surety  on  an 
administrator's  bond,  upon  application  of  the 
heirs  at  law,  does  not  release  a  cosurety, 
though  Code  of  Civil  Procedure,  section  1403, 
aothorizes  the  release  of  a  anretv  only  on  his 
own  application. — ^Elizalde  v.  Murphy,  146 
Cal.  168,  79  Pac.  866. 

[c]  The  liability  of  the  sureties  on  an  ad- 
ninifltrator'g  bond  cannot  be  terminated  by 
the  £ling  of  a  void  bond  as  a  subatitute  for 

,  the  original.— EUzalde  v.  Murphy,  146  CaL 
168,  79  Pae.  866. 

[d]  Where,  after  the  filing  of  an  adminis- 
trator's bond,  one  of  the  sureties  became  in- 
solvent, and  anetber  bond  was  filed — the  or- 
der of  eourt  accepting  it  reciting  that  it  had 
been  introdaced  as  a  substitute  for  the  former 
bas^  biU  ordering  merely  that  the  mw  bond 


be  accepted— euch  new  bond  was  cumulative, 
and  not  a  subatitute  for  the  original  bond, 
so  as  to  terminate  the  liability  of  the  sureties 
on  that  bond.— Elizalde  v.  Mnrphv.  146  CaL 
168,  79  Pac.  866. 

FC»  AlITHIHUms  nOH  OTHIB  STATBfft 

See  18  Cye.  1261-1266;  22  Cent  Dig., 
eols.  3386-3400,  §§  2406-2430. 

g  678.   Expiration  of  Term  of  Office  of 

Executor  or  Administrator. 

[a]  An  administrator's  auretiea  are  liable 
as  to  business  remaining  unfinished  after  his 
term  of  office.— A veline 's  Estate,  In  re,  63 
CaL  259. 

§  S79.  Bxaaeh  or  FnUmnunt  of  Omidltloiis. 

[a]  The  refusal  of  an  administrator  to  pay 
the  money  into  court  was  no  breach  of  the 
conditions  of  the  bond,  where,  on  resignation 
and  settlement,  the  court  found  him  in- 
debted to  the  estate,  and  ordered  him  to  pay 
the  amount  into  court. — ^Willson  v.  Heman- 
dex,  5  CaL  437. 

[b]  The  judgment  in  an  action  for  an  ac- 
counting does  not  come  within  the  provisions 
of  section  1504  of  -  the  Code  of  Civil  Proce- 
dure, requiring  a  copy  of  the  judgment  to  be 
filed  among  the  papers  of  this  case,  but,  so 
far  at  least  as  the  enforcement  of  the  pay- 
ment it  directs  against  the  estate  of  the  de- 
ceased, it  is  to  be  regarded  in  the  light  of  a 
decree  of  the  probate  court  settling  the  ae* 
count  and  directing  payment;  and  the  failure 
of  the  administratrix  of  the  administrator  to 
make  the  payment  constitutes  a  breach  of 
the  bond,  for  which  the  sureties  are  liable. — 
Chaquette  v.  Ortet,  60  Cal.  594. 

[el  Sureties  on  the  undertaking  of  an  ad- 
nuiUBtrator  are  not  liable  for  his  failure,  af- 
ter citation  issned  therefor,  to  render  his  final 
account,  unless  service  of  such  citation  has 
been  made  on  the  administrator. — Ashurst  ▼. 
Fountain,  67  Cal.  18,  6  Pae.  849. 

Fob  AcTHOKiniB  fkom  Otheb  States: 

See  18  Cyc.  1267-1272;   22  Cent  Dig., 
eols.  3401-3417,  IS  2431-2451. 


§  680.  ZTecessltx  for  Aeeouting  and  XM ault 
by  PrindpaL 

[a]  An  administrator  having  resigned  on 
settlement,  the  judge  of  the  probate  eourt 
found  him  indebted  to  the  estate  in  the  sum 
of  sixteen  thousand  dollars,  and  ordered  him 
to  pay  it  into  court,  and  upon  his  refusal  to 
do  so  the  heirs  brought  an  action  on  bis  ad- 
ministration bond.  Held,  that  there  was  no 
law  making  the  judge  of  probate  a  fiscal 
agent,  and  the  decree  for  the  payment  of  the 
money  into  court  was  eoram  non  judiee.— 
Willson  V.  Hernandez,  5  CaL  487. 

[b]  Adjustment  of  accounts  of  deceased  ad- 
ministrator in  equity  is  a  prerequisite  to  lia- 
bility of  his  sureties. — Chaquette  T.  Ortet.  60 
CaL  SH, 
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[c]  Sureties  on  administrator's  bond  can- 
not be  Bued  until  be  has  been  cited  and  failed 
to  account  or  pay  what  is  adjudged. — Ashurst 
V.  Tountain,  67  Cal.  19,  6  Pac.  849. 

[d]  An  heir  cannot  sustain  an  action  against 
sureties  on  an  administrator's  bond  until  the 
administrator's  accounts  are  settled  with  the 
court.— Weihe  StrBtham.  67  CaL  84.  7  Pae. 
143. 

[e]  The  general  rale  is,  that  the  liability  of 
the  sureties  on  the  bond  of  an  administrator 
or  guardian  depends  on  the  liability  of  the 
principal,  and  does  not  attach  until  the  latter 
has  been  ascertained  and  determined'  by  a 
court  of  competent  jurisdiction. — Beither  v. 
Murdock,  135  CaL  197,  67  Pac  784. 

[f]  Sureties  on  an  administrator's  bond  are 
not  liable  for  misapplication  by  their  prin- 
cipal of  the  assets  of  the  estate  until  the  ad- 
ministrator's liability  is  determined  and  fixed 
by  an  order  or  decree  of  the  probate  court. 
Nickals  t.  Stanley,  146  CaL  794,  81  Pae.  117. 

Poa  AUTHOBITIES  PttOM  OTHER  STATES: 

See  18  Cyc.  1281;  22  Cent.  Dig.,  cols. 
3418-3434,  SS  2452-2461. 

g  681.   OonclosiTeness      of  Adjndicatioii 
Against  FrindpaL 

[a]  Decree  of  probate  conrt  against  admin- 
istrator is  equally  eonelasire  npon  the  admin- 
istrator and  his  snreties;  and  upon  the  refusal 
of  the  administrator  to  obey  the  same,  the  lia- 
bility of  the  sureties  attaches,  and  they  can- 
not no  behind  the  decree  to  inquire  into  the 
merits  of  the  matter  therein  passed  on. — ^Ir- 
win T.  Backus,  25  CaL  214. 

[b]  Where  the  decree  settling  the  account 
of  an  administrator  and  making  distribution 
shows  that  proof  was  made  to  the  satisfae- 
tion  of  the  court  that  notice  was  given  as  re- 
quired by  statute,  the  surety  of  the  admin- 
istrator, in  an  action  by  a  distributee,  cannot 
question  the  validity  of  the  decree. — ^McClel- 
lan  V.  Downey,  63  CaL  520. 

For  AiiTBOBiTiES  jvoif  Other  States: 

62  L.  B.  A.  187,  note.  See,  also,  18  Cyc. 
1272;  22  Cent.  Dig.,  cols.  3434-3447, 
IS  2462-847{L 

;  688.  Aetlons. 

[a]  Code  of  Civil  Proeednre,  section  1572, 
authorizing  one  having  an  estate  of  inheri- 
tance in  land  fraudulently  sold  by  an  admin- 
istrator to  maintain  an  action  against  him  for 
double  the  value  of  the  land,  does  not  author- 
ize an  action  on  his  bond. — Weihe  Statham, 
67  Cal.  245,  7  Pac.  673. 

[b]  No  action  is  maintainable  on  the  bond 
of  an  administrator  to  recover  for  his  mis- 
conduct in  the  sale  of  decedent's  realty, 
where  it  appears  that  the  land  was  sold  for 
its  full  value,  where  no  averment  was  made 
with  respett  to  any  proceedings  in  the  pro- 
bate eonrt  subsaqnent  to  the  sale  showing 


that  the  plaintiffs  had  not  received  their  just 
share  of  the  proceeds.— Weihe  v.  Statham,  67 
Cal.  245,  7  Pac.  673. 

[c]  The  superior  conrt,  as  a  court  of  equity, 
has  jurisdiction  of  a  suit  by  an  administrator 
de  bonis  non  to  compel  an  acounting  of  assets 
of  the  estate  not  administered,  against  bonds- 
men of  the  former  administrator. — Slater  v. 
McAvoy,  123  Cal.  437,  56  Pac.  49. 

[d]  Where  an  administrator  dies  without  ac- 
counting for  funds  in  his  hands,  suit  for  an 
accounting  may  be  maintained  against  his 
bondsmen,  without  joining  his  personal  rep- 
resentatives, under  Code  of  Civil  Procedure, 
section  383,  authorizing  any  or  all  sureties 
to  be  sued  in  the  same  action  at  plaintiff's 
option. — Slater  UcAvoy,  123  CaL  437,  56 
Pac.  49. 

[e]  Code  of  Civil  Procedure,  section  1586, 
provides  that  an  adminiatrator  may  maintain 
an  action  in  his  own  name  for  the  benefit  of 
the  estate  on  the  bond  of  a  former  adminis- 
trator. Held  that,  under  this  statute,  an  ad- 
ministrator de  bonis  non  was  authorized  to 
sue  the  bondsmen  of  a  former  deceased  ad- 
ministrator to  recover  assets  unaccounted  for, 
though  he  could  not  do  so  at  common  law. — 
Slater  v.  McAvoy,  123  Cal.  437,  59  Pac.  49. 

[f]  An  administrator,  who  was  also  an  heir, 
owed  the  deceased  more  than  the  value  of  his  , 
distributive  share  of  the  estate.  Without  pay- 
ing his  debt,  he  conveyed  his  share  to  his 
bondsmen,  and  also  failed  to  account  for 
money  which  he  had  received.  At  the  trial 
of  the  action  on  his  bond,  the  sureties  offered 
to  convey  to  his  successor  the  property  bo  con- 
veyed to  them  in  full  settlement  of  their  lia- 
bility. Held,  that  the  offer  was  properly  re- 
fused, since  it  did  not  include  an  offer  to  pay 
the  sum  received  by  their  principal,  for  which 
he  had  failed  to  account.— -Sanches  v.  Forster, 
133  Cal.  614,  65  Pae.  1077. 

[g]  Where  an  administrator  or  guardian 
dies  or  absconds,  or  is  beyond  the  power  of 
the  court,  the  proper  method,  in  order  to  as- 
certain whether  be  is  liable,  and  to  what  ex- 
tent, so  as  to  bind  the  sureties  on  his  official 
bond,  is  by  a  proceeding  in  the  nature  of  a 
civil  action,  wherein  the  sureties  are  made 
parties. — Beither  t.  Murdock,  136  Cal.  197, 
67  Pac.  784. 

Poa  Authorities  pbom  Other  States: 

See  18  Cyc.  1280-1309;   22  Cent.  Dig., 
eols.  3450-3548,  S§  2484-2581. 

§  683.    Defenses. 

[a]  Sureties  may  show  in  defense  either 
that  the  bond  was  not  made,  or  that  the  de- 
cree was  not  made,  or  that  the  same  has  been 
obeyed,  or  that  the  same  was  obtained  by 
fraud  or  eollnsion. — ^Irwin  t.  Backus,  26  Cal. 
214. 

[b]  The  negligence  of  the  administrator  of 
the  estate  of  a  decedent,  who  has  succeeded  a 
former  administrator,  to  collect  from  the  lat- 
ter a  balance  found  to  be  doe  from  him  to  -tlM 
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estate  upon  tbe  settlement  of  hia  aeeonnts, 
does  not  release  the  sureties  on  the  bond  of 
the  former  administrator  from  liability  for 
snch  balance. — Connolly,  Estate  of,  73  Cal. 
423,  IS  Pae.  66. 

[e]  Fact  that  execntor  was  insolvent,  and 
that  the  sureties  were  not  aware  of  that  fact, 
Bor  of  bis  indebtedness  to  the  estate  at  the 
time  when  they  became  sureties,  cannot  avail 
to  relieve  them  of  their  responsibility;  nor 
can  the  representations  of  the  executor  as  to 
his  financial  position  excuse  them  from  lia- 
bUity.— Treweek  r.  Howard,  105  CaL  434,  39 
P»c  20. 

[d]  Id  an  action  against  sureties  on  an  ex- 
ecntor's  bond,  in  whieh  the  breach  alleged 
ii  the  faSnre  of  the  executor  to  pay  plaintiffs 
the  sums  directed  to  be  paid  them  by  the  or- 
der of  distribution,  it  is  no  defense  that  the 
money  the  executor  failed  to  pay  over  was 
no  part  of  the  personal  estate,  bat  was  de- 
rived from  the  sale  of  realty,  which  tho  court 
and  plaintiffs  had  permitted  him  to  sell  with- 
out giving  the  additional  bond  required  by 
law,  and  that  defendants  did  not  consent  to 
nieh  sale  without  additional  bond. — Etuis  t. 
Gerken,  lOS  Cal.  311,  38  Pac.  726. 

I  684.   Parties. 

[b]  The  personal  representative  of  a  de- 
ceasej  principal  on  a  bond  may  be  joined 
with  tbe  surviving  co-obligors  in  an  action 
thereon,  after  the  claim  on  which  the  action 
ii  founded  has  been  presented  to  snch  rep- 
resentative, and  disallowed  by  him. — Law- 
rence V.  Doolan,  68  Cal.  309,  5  Pac.  484,  9  Pae. 
159. 

[b]  It  is  tbe  duty  of  a  surviving  execntor  as 
neb  to  sue  tbe  sureties  of  a  deceased  co- 
executor  for  funds  of  the  estate  received  by 
the  latter  and  unaccounted  for. — Hewlett 
Beede  (Cal.  App.),  83  Pae.  1086. 

;  685.   Pleading. 

[a]  Complaint  in  action  upon  executor's 
bond  alleging  that  executor  was  appointed, 
tbat  letters  were  ordered  to  be  issued  to  him 
vpon  bis  executing  a  bond  according  to  law, 
and  tiiat  executor  and  sureties  duly  made  and 
executed  the  bond  required  by  the  order,  is 
ttiffieient  though  it  does  not  allege  that  bond 
was  approved  by  judge  or  filed  or  recorded, 
or  that  certificate  of  justification  was  at- 
tached thereto.— Evans  v.  Oerken,  105  Cal. 
311,  38  Pae.  725. 


{  688.   Evidence, 

[a]  In  an  action  against  the  sureties  on  an 
administrator 's  bond  for  a  breach  of  the  bond 
by  the  principal,  the  proceedings  taken  in  tbe 

Srobato  court  in  passing  on  an  account  ren- 
ered  by  tbe  administrator,  and  a  decree 
rendered  therein  directing  the  administrator 
to  pay  over  a  sum  found  remaining  in  his 
hands,  are  admissible  in  evidence  against  the 
■orettes,  altbougb  the  sareties  were  not  -par* 


ties  to  tbe  same. — ^Irwin  v.  Backus,  85  Cal. 
814. 

[b]  The  facts  that  an  administrator  loaned 
the  trust  moneys,  took  a  note  therefor  indi- 
vidually, and,  on  the  maker's  bankruptcy, 
presented  a  claim  against  the  bankrupt  es-  — ' 
tate,  aa  bis  own  claim,  and,  after  the  loan, 
rendered  an  account  charging  himself  with 
the  amount  as  cash,  established  a  devastavit, 
rendering  his  bondsmen  liable  therefor. — La- 
eoste  1,  Splivalo,  64  Cat  35,  30  Pac  571. 

[e]  Ko  action  is  maintainable  on  tbe  bond 
of  an  executor  or  administrator  to  recover  for 
his  neglect  or  misconduct  in  tbe  sale  of  dece- 
dent's realty,  unless  the  estate  has  suffered 
damage  thereby;  and,  where  it  appears  the 
land  was  sold  for  its  full  value,  it  is  presumed 
that  no  damage  was  suffered. — Weihe  v.  Stat- 
bam,  67  Cal.  845,  7  Pae.  678. 

[d]  In  a  suit  against  a  deceased  administra- 
tor's  bondsmen  for  an  accounting  of  goods 
not  administered  by  him,  it  will  be  presumed 
that  no  administration  has  been  issued  on 
such  administrator's  estate,  in  the  absence  of 
an  allegation  to  the  contrary,  under  Civil 
Code,  section  3S30,  providing  that  what  does 
not  appear  to  exist  Innst  be  regarded  as  if  it 
did  not  exist.— Slater  t.  MeAvoy,  123  Cal. 
437,  56  Pac.  49. 

[e]  In  an  action  against  the  sureties  on  an 
administrator's  bond,  where  defendants  de- 
nied an  allegation  that  the  administrator  ap- 
peared by  a  certain  person  as  his  attorney 
in  prior  proceedings  for  an  accounting,  the 
absence  of  evidence  that  such  person  was  not 
attorney  for  the  administrator,  and  did  not 
appear  and  act  in  the  proceedings,  was  not 
sufficient  to  justify  a  finding  that  the  alleged 
attorney  had  authority  to,  and  did,  appear. — 
Eeither  v.  Murdock,  135  Cal.  197,  67  Pac  784. 

g  687.   Judj^ment. 

[a]  An  'administrator  died  without  account- 
ing. His  successor  brought  suit  in  equity 
against  tbe  administrator's  administratrix 
and  his  sureties.  The  sureties  objected  to  be- 
ing joined,  and  at  their  instance  the  suit  was 
dismissed  as  to  them,  but  proceeded  against 
the  administratrix.  For  the  amount  found 
due,  suit  was  brought  against  the  sureties. 
Held,  that  the  action  was  maintainable. — Cha- 
quette  v.  Ortet,  60  Cal.  594. 

ZIV.    EXECTJTORS  DE  SON  TOBT. 

§  588.   Acts  Which  Oonstltnto  an  Ezecntoi 
De  Son  Tort. 

[a]  Where  an  heir  in  a  subordinate  capacity 
managed  the  property,  and  administered, 
though  under  the  control  of  another,  while 
the  Mexican  law  was  in  force,  he  is  not  liable 
as  an  executor  de  son  tort. — Valencia  v.  Ber- 
nal,  86  Cal.  388. 

[b]  No  man  can  be  executor  de  son  tort  in 
regard  to  land. — Pryor  T.  Downey,  60  CaL 
388,  19  Am.  656. 
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{c]  Under  the  probate  prftctiee  of  California 
there  is  no  snch  officer  recognized  as  an  execu- 
tor de  8on  tort. — Eowden  v.  PUrce,  73  CaL 
459,  14  Pac.  302,  13  Pac  64. 

Foe  Acthobities  fboh  Othek  Statxs: 

See  18  Cyc.  1355-1359;  22  Cent.  Dig., 
eolo.  3549-3562,  SS  2582-2589. 

§  689.  Opeiatlon  and  Effect  of  Tnuutlutrlsad 
Acta  and  LiaMlltlas  Therefor. 

[a]  An  executor  de  ion  tort  at  common  law, 
though  his  acts  are  for  many  purposes  valid, 
cannot  derive  from  such  acta  any  benefit  to 
himself.  He  cannot  retain  assets  to  {Hiy  a 
debt  of  his  own,  and  if  the  estate  be  insol- 
Tont  it  is  no  answer  to  an  action  to  recover 
the  assets  that  he  haa  paid  debts  equal  to  or 
exceeding  their  value.— De  1a  Onerra  v.  Pack- 
ard. 17  Cal.  182. 

Fw  AuTHOBims  raou  Othbb  Statbs: 

Bee  IS  Cye.   1359-1362;  22  Cent  Dig., 
cola.  3562-8571,  }{  2590-2593. 

§  690.  Actions. 

[a]  Where  an  administrator  is  laed  in 
equity  by  the  people  to  compel  him  to  pay 
over  to  the  county  treasurer  money  collected 
by  the  intestate,  as  tax  collector,  he  oecu^es 
the  position  of  one  who  takea  possession  with* 
ont  authority  of  property  belonging  to  an- 
other, and  may  be  treated  as  a  trustee  "de 
eon  tort. '  '—People  v.  Honghtaling,  7  Cal.  348. 

[b]  One  who,  without  legal  authority,  takes 
possession  of  the  estate  and  pays  claims, 
stands  in  the  position  of  a  voluntary  agent, 
representing  the  heira,  and  not  the  estate,  and 
his  payments  are  on  behalf  of  the  heira  and 
in  discharge  of  their  personal  liability;  and 
if  any  claim  exist  for  these  payments,  it  is 
against  the  heira.— De  La  Onerra  v.  Packard, 
17  CaL  182. 

[c]  Executor  de  son  tort  is  such  only  for 
purpose  of  being  sued. — Altschnl  v.  Doyle,  50 
Cal  400. 

For  Authobitiss  nou  Othkr  States: 

See  18  Cyc.  1362-1867;  22  Cent.  Dig.,  cola. 
3571-3582,  SS  2594-2603. 


rV.   FUBLIO  ADBCINI8TKAT0B8. 

STATDTOET  PROVISIONS.  |  S91, 
NATURE  OP  OFFICE,  |  691  "i. 
COMPETENCY,  |  S»2. 

NE0ES8ITY  FOR  ADMINI8TEATI0N  AS  AFFKOT- 
INO  RIQHT  TO  ADMINISTER,  |  608. 

RIGHT  TO  AOUINISTEIU-IN  eENEKAL,  |  U)4. 

  IN  CASE  OF  FOREIGN  WILLS.  I  698. 

  PREFERENCE  OVER  NOMINEE  OF  PER- 
SONS ENTITLED,  |  698. 

  PREFERENCE  OVER  NONRESIDENT  BELA- 

TITB  AND  HIS  NOMINEE,  |  697. 
PREFERENCE  OVER  NOMINEE  WHO  HAS 
RENOUNCED  HIS  SXaBT,  I  69S. 


—  PREFERENCE  OVER  RELATm  WHO  IB 
NOT  A  DISTRIBtlTEE,  |  599. 

  PREFERENCE  OVER  RELATITES  OF  DE- 
CEASED EXECUTOR,  I  600. 

  PREFERENCE  OVER    CREDITORS,    |  601. 

PETITION  FOR  LETTERS— PRIORITY  OF  CON- 
FLICTING PETITIONS,  I  60m. 

NOTICE  OF  APPLICATION  FOR  LETTERS,  |  608. 

EFFECT  OF  FAILURE  TO  ISSUE  LETTERS. 
I  608. 

APPOINTMENT     WHERE     NO    EXECUTOR  IS 

NAMED  IN  WILL,  |  604. 
EFFECT  OF  PLACE  OP  DEATH  OF  DECEDENT, 

I  606. 

COLLATERAL  ATTACK  OH  LETTERS,  |  606. 
WAIVER  OF  EIGHT,  i  607. 
BONDS,  I  608. 
POWERS,  I  609. 

BIGHT  TO  TAKE  POSSESSION  OF  ASSETS  OF 
PERSON  DYING  WITHOUT  HEIRS,  |  610. 

RIGHT  TO  FILE  PETITION  TO  REVOKE  LET- 
TERS GRANTED.   |  611. 

COMPENSATION,  |  612. 

  AFTER  EXPIRATION  OF  OFFICE.  |  61S. 

REVOCATION  OP  LETTERS,  |  614. 
REMOVAL  FROM  OFFICE,  |  616. 
TERMINATION    OF  AUTHORITY— EXPIRATIOK 

OF  OFFICE,    I  616. 
LIABILITY  ON  CONTRACTS.  1  617. 
ACCOUNTING  AND  SETTLEMENT,  |  01B, 
BEVIBW.  I  619. 


Fob  Authobitiss  fbom  Othxb  States: 

Bee  18  Cyc.  114-118;  22  Cent.  Dig„  cola. 
159-166,  SS  132-140. 


g  601.  Btatntorjr  Fiovlsioiu. 

[a]  Provisions  of  law  as  to  public  adminis- 
trator, so  far  as  inconsistent  with  general  pro- 
bate law,  are  special  and  must  be  given  full 
force.— Beckett  v.  Selover,  7  CaL  215,  68  Am. 
Doc  237. 


§  SOlVt.  Katun  of  OAm. 

[a]  The  public  administrator  la  an  officer 
of  the  law.— Beckett  v.  Selover,  7  Cal.  215, 
66  Am.  Dec.  237. 

[b]  Public  administrator,  acting  under  Code 
of  Civil  Procedure,  section  1726,  subdivision 
4,  held,  in  view  of  the  provisions  of  County 
Government  Act  (Stats.  1897,  p.  492,  c.  277), 
Political  Code,  sections  4103,  4303,  and  Code 
of  Civil  Procedure,  sections  1743,  1727,  1365, 
1736,  1737,  1739,  1740,  1742,  a  public  officer 
acting  by  virtue  of  ma  offiee.^Los  Angeles 
County     Kellogg,  146  CaL  690,  80  Pae.  861. 


§  502.  Oonq^eteney. 

[a]  Code  of  Civil  Procedure,  section  1738, 
providing  that  the  public  administrator  must 
Bot  be  interested  in  the  expenditures  on  ae- 
coont  of  any  estate  he  administers,  does  not 
disqualify  a  public  administrator,  who,  before 
his  appointment,  fumiahed  the  coffin  for  tie* 
ceased.— Muersing's  Eatat*^  Ib  re,  108  Oal. 
685,  87  Pao.  680. 
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S  598.  Koe«SBit7  for  Admlnlatrmttoit  as  Af- 
fecting Bi^t  to  Administer. 

[a]  Coort  cannot  revoke  letters  and  net 
aside  administration,  dispense  with  further 
proceedings  and  deprive  administrator  of  his 
ri^ht  to  compensation  on  groand  that  no  ad* 
ministration  is  neeessaiy.— Strong's  Estate, 
119  Cal.  666,  667,  SI  Pae.  1078. 

§  604.  Right  to  Administer— In  GeneraL 

[a]  Public  administrator  is  entitled  to  the 
administration  of  alt  estates  not  otherwise 
administered. — Beckett  v.  Selover,  7  Cal. 
219,  63  Am.  Dee.  237. 

[b]  The  public  administrator  mast  show  a 
grant  of  administration,  in  each  particnlar 
case,  like  &aj  other  administrator,  though  in 
some  eases  he  should  take,  and  in  sotaie  may 
be  required  to  take,  possession  of  his  office, 
and  holds  as  special  administrator,  subject  to 
the  direction  of  the  court. — (1857)  Beckett  v. 
Selover,  7  Cal.  215,  68  Am.  Dee.  237;  (1868) 
Hamilton,  In  re,  34  Cal  464. 

Te]  Pnblie  administrator  is  not  entitled  to 
administer  upon  every  estate,  and  there  most 
be  a  judicial  grant  of  administration  to  him 
in  each  particular  case,  of  which  bis  official 
commission  is  not  proof. — ^Beckett  t.  Selover, 
7  Cal.  215,  68  Am.  Dec  237. 

[d]  If  there  is  a  contest  in  the  probate  court 
between  the  public  administrator  and  a  cred- 
itor of  an  estate  as  to  which  shall  administer, 
and  other  creditors  request  the  court  to  ap> 
point  the  public  administrator,  it  is  within 
the  diaeretlonary  power  of  the  eonrt  to  ap- 
point the  public  administrator.— Doak's 
tate.  In  re,  46  CaL  573. 

[e]  The  probate  court  may  issue  letters  to 
the  public  administrator,  notwithstanding  an 
expressed  wish  of  the  decedent  or  next  of 
kin  for  another  to  be  appointedv— Morgan's 
Estate,  In  re,  53  Cal.  243. 

[f]  A  public  administrator  has  a  right  to 
letters  only  in  cases  of  intestacy.  In  cases  of 
testates,  the  court  has  discretion. — Nonan's 
Estate,  In  re,  Mtt.  Prob.  238. 

I  695.  — -  In  Case  of  Foreign  Wills. 

[a]  In  case  of  foreign  will,  public  adminis- 
trator is  not  entitled  to  letters  of  adminis- 
tratioD. — Bnindage's  Estate,  141  Cal.  641, 
75  Pae.  176. 

{  096.  — —  Preference  Om  NcmliiM  of  Pep- 
sons  Entitled. 

[a]  A  publie  administrator  has  a  better 
right  to  letters  than  the  nominee  of  the  mar- 
ried danghter  of  the  intestate.-— KeUy'i  Es< 
tate.  In  re,  57  Cal.  81. 

[b]  A  public  administrator  is  entitled  to 
letters  of  administration  in  preferenoe  to  a 
nominee  of  a  nonresident  hm  of  deceased, 
•nder  Code  of  Civil  Procedure,  sections  1369, 
1S79,  which  provide  respectively  that  non- 
residents shall  not  be  entitled  to  administra- 


tion, and  that  administration  may  be  granted 
to  competent  persons  not  otherwise  entitled, 
"at  the  written  request  of  the  person  enti- 
tled. "—Hyde 's  Estate,  In  re,  64  Gal.  228,  30 
Pae.  804. 

[c]  The  nonresidenee  of  a  widow  does  not 
affect  her  right  to  preference  in  nominating 
an  administrator,  as  against  the  claim  of  the 
pablic  administrator  to  administer. — (1878) 
Cotter's  Estate,  In  re,  Ityr.  Prob.  179;  (1879) 
Bobie 's  Estate,  In  re,  ICyr.  Prob.  179.  . 

[d]  A  Chinaman  left  a  will,  bnt  appointed 
no  executor.  Held,  that  the  public  adminis- 
trator was  a  more  suitable  person,  and  should 
be  appointed  administrator  with  the  will 
annexed,  in  preference  to  a  Chinaman,  al- 
though the  latter  was  nominee  of  the  dece- 
dent's brother. — Yun's  Estate,  In  re,  Hyr. 
Prob.  181. 

§  597.    Preference  Over  Nonnsldent 

Relative  and  His  Nominee. 

[a]  Public  administrator  is  entitled  to  let- 
ters of  administration  upon  the  estate  of  a 
decedent  as  against  a  nonresident  father  of 
the  decedent  or  his  nominee. — Maersing,  ^b- 
Ute  of,  103  CaL  585,  87  Pac.  620. 

g  698.    Preference  Over  Nanlase  VnM 

has  Benonnced  His  Bight. 

[a]  Pnblie  administrator  has  prior  right 
oveV  appointee  of  executor  who  has  renounced 
his  right  to  letters.— Oarber,  In  re,  74  CiJ. 

340,  16  Pac  233. 

{  599.    Pref  erenoa  Orst  BMMlve  'Who 

Is  not  a  Distributes. 

{a]  Under  section  1365  of  the  Code  of  Civil 
Procedure,  the  pnblie  administrator  is  en- 
titled to  letters  of  administration  upon  the 
estate  of  an  intestate,  as  against  a  relative  of 
the  deceased  who  is  not  entitled  to  any  share 
in  the  distribution  of  the  estate. — ^Eggers, 
Estate  of,  114  Cal.  464,  46  Pac.  380. 

§  600.   Fxeference  Over  Relative  of  De- 

omsed  Ezeevtor. 

{a]  Where  executrix  died  four  years  after 
testator  without  applying  for  letters,  public 
administrator  is  entitled  to  letters  as  against 
her  sister,  and  court  has  no  discretion  to  re- 
fuse him  letters,  though  sister  waives  com- 
missions in  interest  of  estate. — McDonald's 
Estate,  118  Cal.  280,  60  Pac.  399. 

§  601.   —  Preference  Over  Creditors. 

[a]  Under  section  136S  of  the  Code  of  Civil 
Procedure  the  public  administrator  ia  enti- 
tled to  letters  of  administration  in  preference 
to  creditors. — McEinnon,  Estate  or,  64  CaL 
226,  30  Pao.  437. 

§  eoiys.  Petition  for  Lettan— Priority  of 
Conflicting  Petitions. 

[a]  Where  a  nonresident  died,  leaving  prop* 
•hf  in  sevsial  eonatiei^  the  p«blie  adminis- 
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trator  first  filing  a  petition  tor  appointment  is 
entitled  thereto.— Davis'  Estate,  In  re,  87 
Pae.  17. 


§  602.   Notice  of  .^nUeatlQii  for  Letten. 

[a]  Where  public  administrator  of  one  coun- 
ty applies  for  letters  on  estate  of  decedent 
who  was  resident  of  another  county,  notice 
need  not  be  sent  to  public  administrator  of 
latter  county.— Orifflt^  Estate  of,  84  Csl.  109, 
24  Pac.  381. 

§  60S.  Effect  of  Failure  to  Issue  Iietten. 

[a]  When  grant  of  administration  is  ordered 
to  public  administrator,  nonissuance  of  let- 
ters is  not  fatal. — Beckett  T.  Selover,  7  Cal. 
215,  68  Am.  Dec.  237. 

[b]  It  is  not  essential  to  the  validity  of  the 
acts  of  a  public  administrator,  dul^  author- 
ized to  administer  by  a  court  having  juris- 
diction, that  letters  of  administration  should 
have  been  issued  to  him.  The  grant  alone  is 
sufficient,  which  may  be  shown  by  production 
of  the  order  or  a  copy. — Abel  v.  Love,  17  Cal. 
233. 

8  604.   Appointment  'Where  No  Executor  Is 
Named  In  WilL 

[a]  Code  of  Civil  Procedure,  section  1350, 
declaring  who  is  competent  to  serve  as  ex- 
ecutor, and  providing  that  if  the  executor  is 
incompetent,  or  fails  to  appear  and  qualify, 
letters  of  administration  with  will  annexed 
must  be  granted  to  the  public  administrator, 
does  not  apply  to  cases  where  no  executor  is 
named  in  the  will. — Von  Buncken's  Estate,  In 
re,  120  Cal.  343,  52  Pae.  819. 

[b]  Code  of  Civil  Procedure,  section  1365, 
relating  to  the  appointment  of  the  public  ad- 
ministrator in  cases  of  intestacy,  does  not 
apply  to  cases  wherein  deceased  left  a  will, 
but  without  naming  an  executor. — ^Von 
Buncken's  Estate,  In  re,  120  Cal.  343,  52  Pac. 
819. 

[c]  Public  administrator  has  no  right  as 
against  a  legatee  to  letters  of  administration 
with  will  annexed  where  will  omits  to  ap- 

Siint  executor. — Von  Buncken's  Estate^  120 
al.  343,  344,  52  Pae.  819. 

§  606.  Effect  of  Place  of  Death  of  Decedent. 

[a]  Public  administrator  is  competent  to 
administer  upon  estate,  within  his  county,  of 
any  decedent  regardless  of  place  of  death. — • 
Richardson's  Estate,  120  Cal.  347,  62  Pac 
826. 

]  606.  OoUatenl  Attack  on  Letters. 

[a]  Letters  of  administration  granted  to  the 
public  administrator,  upon  his  allegation  of 
the  jurisdictional  fact  that  the  heirs  were  un- 
known, cannot  be  set  aside  by  a  collateral 
attack  made  by  one  of  the  heirs  by  a  peti- 
tion alleging  that  when  the  administrator 
filed  his  petition^  and  fez  more  than  four 


years  prior  thereto,  she  was  in  actual  pos- 
session of  the  only  property  belonging  to  the 
estate.—Strong's  Estate,  In  t9,  119  CaL  663, 
51  Pac.  1078. 


§  607.   Waiver  of  Bight. 

[a]  A  public  administrator,  who  applies  for 
administration  in  his  individual  capacity  as 
a  creditor,  and  afterward  withdraws  his  peti- 
tion, does  not  thereby  waive  the  preference 
over  creditors  given  him  by  Code  of  Civil 
Procedure,  section  1365,  and  is  not  thereby 
estoDped  to  make  a  second  application  in  his 
official  capacity. — McKinnon's  Estate,  In  re, 
64  CaL  226,  30  Pae.  437. 

§  608.  Bonds. 

[a]  Official  bond  and  oath  of  pnblie,  admin- 
istrator dispensed  with  the  bond  and  oath 
required  of  other  administrators  in  each  par- 
ticular case. — Beckett  v.  Selover,  7  CaL  215, 

68  Am.  Dec.  237. 

[b]  Under  Code  of  Civil  Procedure,  sections 
1388  and  1727,  it  is  not  error  to  order  a  public 
administrator  to  give  bonds  for  twenty 
thousand  dollars  only  on  his  appointment  to 
administer  an  estate  having  personal  prop- 
erty and  annual  profits  of  real  estate  amount- 
ing to  eighty-five  thousand  dollars. — Healy 
V.  Superior  Court  of  Lassen  County,  127  CaL 
659,  60  Pac.  428. 

§  609.  POWOES. 

[a]  Public  administrator  has  only  suoh  pow- 
ers as  are  given  him  by  law.— Beckett  t.  Sel- 
over, 7  'CaL  215,  68  Am.  Dee.  237. 

§  610.  Bl^t  to  Take  PosseBsloii  of  Auets 
of  Person  Dying  Without  Heirs. 

[a]  Under  the  fourteenth  chapter  of  the 
act  concerning  the  estates  of  deceased  persons 
the  public  administrator  has  a  right,  and 
should  at  once  take  possession  of  the  estate 
of  all  persons  dying  without  known  heirs. 
This  is  sustained  by  the  eighty-eighth  section 
of  the  act.- Beckett  v.  Selover,  7  Cal.  21S, 
68  Am.  Dee.  274. 

[b]  Public  administrator  may  take  posses- 
sion without  a  specific  grant  of  administra- 
tion, but  should  proceed  to  obtain  a  grant 
before  administering.— Beckett  T.  Selover,  7 
CaL  215,  68  Am.  Dec.  £37. 

§  611.   Blgbt  to  FUe  PetltlOii  to  Beroke 
Letters  Granted. 

[a]  Public  administrator  cannot  file  peti- 
tion for  revocation  of  letters  granted  to  oth- 
ers.—Griffith,  Estate  of,  84  Cd.  110,  24  Pae. 
38L 

[f]  Where  an  order  appointing  a  public  ad- 
ministrator for  the  estate  of  a  nonresident 
was  without  jurisdiction,  he  could  not  contest 
the  appointment  of  another  in  a  court  having 
jurisfietion.— Davis'  Estate^  In  re,  87  Pae. 
17, 
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$  612.  OompensatloiL 

[a]  A  public  administrator  does  not,  by  vir- 
tue  of  his  office,  or  by  filing  a  petition  for 
letters  of  administration  upon  the  estate  of 
a  decedent,  acquire  any  interest  in  the  estate 
or  in  the  commissions  to  be  earned  by  admin- 
istering upon  it;  but  his  status  at  the  time  of 
the  grant  of  administration  determines  bis 
competency. — McLaughlin,  Estate  of,  103 
Cal.  429,  37  Pac.  410. 

[b]  Under  County  Qovemment  Act  (Stats. 
18"',  pp.  496,  572,  573,  575,  c.  277,  sees.  159, 
2lt'217,  226),  salary  of  the  public  adminis* 
trator  of  certain  county  is  in  full  compensa- 
tion for  his  services,  notwithstanding  Code  of 
Civil  Procedure,  section  1618. — Los  Angeles 
County  T.  EeUogg,  146  CaL  690,  80  Pao.  861. 

§  618.   After  Eqpiratloii  of  Office. 

[a]  Public  administrator  of  certain  .county 
held  not  entitled  to  fees  for  services  rendered 
after  expiration  of  his  term  of  office. — Los 
Angeles  County  Kellogg,  146  Cal.  590,  80 
Pac.  861. 

[b]  Under  Code  of  Civil  Procedure,  sections 
1726,  1735,  public  administrator,  who  con- 
tinues to  administer  upon  the  estates  in  his 
hands  after  the  expiration  of  his  term  of 
office,  cannot  complain  because  he  is  not  al- 
lowed special  compensation  therefor. — Los 
Angeles  County  T.  Kellogg,  146  CaL  690,  80 
Pac.  861. 

I  614.   Beroeation  of  lAtters. 

[a]  Evidence  on  petition  to  revoke  letters  of 
administration  granted  to  the  public  adminis- 
trator and  for  issuance  of  letters  to  peti- 
tioner, held  insufficient  to  sustain  a  finding 
that  petitioner  was  not  a  bona  fide  resident 
of  the  state.— Gordon,  In  re,  142  CaL  125,  75 
Pac.  672;  Farabam  v.  Gordon,  142  Cal.  125, 
75  Pac.  672. 

[b]  A  public  administrator  colJected  funds, 
mingled  them  with  his  own,  failed  for  a 
year  to  present  any  inventory  report  on  ac- 
eount,  and  did. not  deposit  funds  of  the  estate 
in  the  city  and  eonnty  treasury.  Held,  that 
these  were  good  grounds  for  revoking  his  let- 
ters.—Walsh's  Estate,  In  re,  Myr.  Prob.  251. 

§  616.  Bemoral  trvm.  Office. 

[a]  Public  adminiatrator  can  only  be  re- 
moved for  cause  provided  by  statute. — 
Strong's  Estate,  119  CaL  666,  51  Pac.  1078. 

{  616.  Tennination  of  Antliori^— X^^lra- 
tlon  of  Office. 

[a]  A  public  administrator,  having  adminis- 
tration of  an  estate,  continues  such  adminis- 
tration after  the  expiration  of  his  term  of 
office,  and  until  his  authority  is  directly  set 
aside  or  indirectly  revoked  by  another  ap- 
pointment.— Bogers  v.  Hoberlein,  11  CaL  120. 

[b]  A  public  administrator  does  not,  by  fll- 
iDg  his  petition  for  administration  on  an  et- 


tate  before  the  ending  of  his  term  of  office, 
become  entitled  to  administer  thereon  as 
against  the  incumbent  of  the  office  at  the 
time  of  the  grant  of  administration. — Pin- 
gree's  Estate,  In  re,  100  CaL  78,  34  Pac  521. 

9  617.  LiabUlty  on  Oontracts. 

[a]  A  ]public  administrator  is  not  a  public 
officer  within  the  rule  relieving  such  an  offi- 
cer from  contracts  made  by  him  as  such,  and 
is  personally  liable  on  a  contract  made  in 
relation  to  assets  upon  which  he  administered. 
Dwinelle  v.  Henriquez,  1  CaL  387, 

§  618.   Accounting  and  Settlement. 

[a]  Code  of  Civil  Procedure,  section  1632, 
provides  that,  on  settlement  of  a  public  ad- 
ministrator's final  account,  he  may  be  al- 
lowed any  item  of  expenditure,  not  exceeding 
twenty  dollars,  for  which  no  voucher  is  pro- 
duced, if  such  item  be  supported  by  his  own 
uncontradicted  oath,  but  that  such  allow- 
ances in  the  whole  shall  not  exceed  five  hun- 
dred dollars  against  any  one  estate.  Held, 
that  such  limitation  should  not  be  restricted 
to  such  expenditures  only  as  had  no  support 
other  than  the  oath  of  the  administrator,  but 
included  all  items  of  expenditure,  not  exceed- 
ing twenty  dollars,  for  which  the  administra- 
tor had  no  voucher,  though  supported  by  his 
oath  and  satisfactory  proofs  corrobora- 
tive thereof!.- Hedrick's  Estate,  In  re,  127 
CaL  184,  59  Pac.  590. 

§  619.  Bevlew. 

[a]  Where  a  public  administrator  of  one 
county  claims  the  right  to  administer  on  an 
estate,  he  has  the  right  to  appeal  from  an 
order  of  the  court  of  another  county  appoint- 
ing another  as  administrator — Damke 's  Es- 
tate, In  re,  133  Cal.  433,  65  Pac.  888. 

[b]  An  appeal  by  a  public  administrator 
from  an  order  denying  his  petition  for  let- 
ters on  decedent's  estate,  and  granting  those 
of  guardians  of  decedent's  children,  is  friv- 
olous, it  not  being  contended  that  the  guard* 
ians  were  not  entitled  to  administer  if  the 
children  were  legitimate,  and  his  petition 
having  alleged  that  they  were  decedent's 
children  and  ' '  heirs  at  law, ' '  and  .  there  be- 
ing no  evidence  in  the  record  of  illegitimacy. 
Clough  T.  BoreUo  (CaL),  48  Pao.  330. 

EX£CUTORT  CONTRACT. 

ZHiUBgiilshed  from  dMl.   Bm  Deeds,  i  4. 


EXEC0TOBT  DEVISES. 

Set  Wills,  I  888. 

EXEMPLARY  DAMAGES. 

See  Dunagei,  V. 
XutnictlonB  isUUng  to.   See  DimagM.  i  123. 
For  uwnU  wA  tattorr,   9m  Assatitt  and  Battstr, 
I  18. 
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BaplftTln,  I  87. 
Fer  trup»M.    8m  Trtiptn,  |  aS. 
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EXEMPTIONS. 

Xselnd*  mcMpUon  from  lUbUltj  to  ulznn  uid 
■ale,  tmder  legal  proceii  for  payment  of  debts,  of 
property  of  debtori,  more  partlcnUrly  of  pereonal 
property;  conetUntlowa  and  eUtDtoir  provlsioni 
for  ■BOh  Htemptloiii  natan,  groimdi,  and  extsst 
tlurMf  In  seneral;  lAo  are  entitled  to  benefit  of 
neb  ezempUone;  what  uUolee,  amonnt,  or  vain* 
an  exempt;  acalaet  what  UablUUM  osmnption  la 
allowed;  wafrw  or  lou  of  rlglit  to  eumptton;  and 
.  pntoetton  and  eaforMnwnt  of  the  zlglit. 

I.  NATURE  AND  EXTENT,  §§  1-16. 

n.  WAIVER     OF    EXEMPTIONS  AND 
TRANSFER  OP  PROPERTY,  §§  17-20. 

HL  ESTABLISHMENT    AND  ENPOBCB- 
MENT  OP  BIGHTS,  §§  21-27. 

Sao,  alao,  AttachmeBt;  BxMutlon;  OanlaluMat. 
Statutory  azenption  fnai  dTlng  bond  on  appeaL 

Sm  Appeal  and  Error.  ||  dlB-41S.  * 
BoMr¥atton  of  oxaBptltmB  in  aaalcnvnt  for  erad< 

Iters.    Bee  AsslgnmeBtt  for  Beaafit  of  Oroditon, 

I  2«. 

ProcMdlngs  for  aUewsnee  ef  exemptions  to  doMor, 

making  aaal(nment  for  benefit  of  creditors.  Sm 

Assignments  for  Benefit  of  Creditors,  |  54. 
8ettln<  aside  levy  ef  attaebnont  on  onnipt  pxvptirtj. 

See  Attaclunent,  |  99. 
Of  bankmpt.      See  Bankruptcy,  |  IS. 
Laws  extending  exemptions  as  impairing  obligation 

of  Mntracts.    Sm  Oenstltntlonal  Law,  |  186. 
Power  of  legttlatnro  to  grant  ipeelal  exemptions 

and  iwnnnltlaa.  Sm  OonsUtntional  Law,  |  198. 
Validity  of  oontraot  osnmptlng  party  from  le^  Ua- 

bUlty.    Sm  Oontraeta,  |  7a. 
Of  oOBsty  llcom  llaUll^  for  torta.   8m  OonaUoa,  | 

188. 

Property  anbjaot  to  anenUon.     Sm  BseenlioB,  || 

S-86. 

BxUnt  of  homeataad  aaempUen.   Sm  Homesteads, 

I  66. 

Of  insolvent  debtor  from  arrest  pending  Inaidran^ 

proceedings.    8m  InsolTeney,  1  97. 
From  jnry*  serrloe  after  sercn  yeara'   aarvlM  iB 

militia.    See  Jnry,  |  SO. 
From  occnpation  tax  or  llcenM.    See  LlcensM,  |  11. 
From  etvU  preoeu  wUle  attending  conrt.    Bee  Pro- 

Mss,  I  40. 

BxompUons  from  tautloa.  Sm  Taxation,  ||  38-46. 
OoBstmetlen  of  lawa  asampUnc  eortaln  ptrions  and 

property  fVoB  tasaUoB.    Sm  Taxation,  |  40. 
Braiptlona  from  ooUatoral  InharlttnM  tax.  Sm 

TaxaUoB,  |  806. 
Of  ttfofraph  or  tolophoaa  Boapartaa  fnn  llaUlt^. 

Sm  TataiB^ia  and  Tal^hOBaa,  I  0. 

L    NATUBE  AND  EZTEKT. 

NATURK  OF  BtOHT.  |  1. 
CONSTRUCTION  OF  STATUTES,  |  %, 
FARTTCOLAR  OCCUPATIONS,  |  8. 
HOUSEHOLD  FURNITUKE,  |  4. 


  PROCEEDS  OF  INSURANCE  ON  %  4.^ 

HORSES  AND  WAGONS  AND  ARTICLES*  AP- 
PURTENANT TO  USE,  I  5. 

  PERSONS  ENTITLED,  f  6- 

T00L3  AND  IMPLEMENTS  OP  TRADE,  |  7 

  PRINTING  PRESSES,  |  8. 

  AS  DEPENDENT  UPON  USE,  |  9 

IHPLEUENTS  OP  HUSBANDRT  AND  FARMING 
UTENSILS,  i  10. 

  DEPENDENT  UPON  USB,  |  11 

LIFE  INSURANCE,  |  12. 

PARTNERSHIP  PROPERTY,  |  18. 

PROPERTY  OWNED  IN  COMMON,  |  14 

BUILDINGS  ERECTED  ON  EXEMPT  LAND.  |  15. 

BIGHT  TO  ELECT  WHERE  PROPERTY  EXCEEDS 
STATUTORY  BZEUPTI0N8.  i  16. 

Fnt  AuTHOBrxiES  fbou  Othxb  States: 

Exemption  of  earninga  and  wages  from 
sxeeution  and  attachment:  91  Am.  Dec. 
411,  58  Am.  Bep.  768,  notes. 
Bxpmption  of  wages,  Balaries,  and  earn- 
ings: 102  Am.  St.  Bep.  81,  note. 
Subjecting  salaries  of  officers  to  the  pay- 
ment of  their  debts:  98  Am.  St.  Rep. 
443,  note. 

Exemption  of  pensions  and  their  pro- 
ceeds: 41  Am.  Bep.  411,  8  Am.  St.  Bep. 
696,  60  Am.  St.  Bep.  386,  notes. 

Spendthrift  trusts  as  exempt  property: 

32  Am.  Dec,  242,  note. 
Exemption  from  seizure  nnder  distress: 

17  Am.  Dec.  458,  note. 

§  1.  Natoe  of  Bii^t. 

[a]  Exemption  is  a  personal  priTilege.— 
Barton  v.  Brown,  68  Caf.  11,  8  Pac.  517. 

Fob  Authobitibs  fbou  Otheb  States: 

See  18  Cyc  1874;  83  Cent  Dig.,  ooL  5, 
S  1. 

§  2.   Oonatrnction  of  Btatatei. 

[a]  Bnle  for  eonstrning  exemption  laws^ 
Baldwin,  In  re,  71  Cal  77,  78,  18  Pac  44. 

[b]  Exemption  fs  creators  of  legislatnre  and 
can  be  limited  by  it  in  any  respect  and  at 
any  time^Tyrrdl  t.  Baldwin,  78  CaL  478. 

21  Fao.  116.  ' 

[e}  Exemption  laws  are  remedial  in  char- 
acter and  liberally  constraed  to  effectuate 
their  object.— McHanns'  Estate,  87  Cal.  894, 

22  Am.  St.  Bep.  850,  25  Pac.  413. 

[d]  A  debtor's  rights  to  exemption  of  prop- 
erty are  limited  by  express  provisions  of  the 
statute. — Stanton  t.  nench,  91  CaL  874,  2S 
Am.  St  Eepw  174,  27  Pae.  657. 

[e]  Whether  any  property  shall  be  exempt 
from  execntion,  as  well  as  the  character  and 
amoant  of  property  to  be  exempted,  is  purely 
a  question  of  legislatiTS  policy. — Spene*  t. 
Smith,  181  Cal.  586,  66  Am.  St  Bep.  68,  08 
Pac.  653. 

[f]  Exemptions  are  the  creatures  of  statute, 
Md  no  property  ia  axwapt  nnlass  Uiada  so  1^ 
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expreas  provision  of  law.  Where  the  legis- 
lative intent  is  clear  and  nnambignous,  the 
literal  import  of  the  statute  must  be  followed, 
and  there  is  no  room  for  coustrmtion, — 
Brown,  Estate  of,  123  Cal.  899,  69  Am.  St. 
Bep.  74,  55  Pae.  1055. 

[g]  A  statute  exempting  property  from  ex- 
ecution is  remedial,  and,  if  susceptible  of 
construction,  is  to  be  liberally  construed  to 
«ffeet  that  purpose  of  the  legislature;  but 
that  is  not  a  liberal,  eonstruction  which  would 
defeat  the  plainly  expressed  purpose  of  the 
legislature. — ^Brown,  Eatate  of,  123  CaL  399, 
6»  Am.  St.  Bep.  74,  55*Pao.  10S5. 

Tom  AuTBonims  noH  Otbxb  States: 

Constitutionality  of  statutes  relating  to 
exemption  of  personal  property:  45 
Am.  Dee.  251,  note. 

Construction  and  retroactive  effect  of  ex- 
emption laws:  45  Am.  Dec.  252,  note. 

Who  is  head  of  family  and  what  con- 
stitutes a  family:  61  Am.  Dec.  586,  32 
Am.  Bep.  30,  notes.  See,  also,  IS  Cyc. 
1378;  23  Cent.  Dig.,  cole.  11-14,  {{  6-7. 

§  3.   PatticDlar  Occnpatloiu. 

[a]  Property  owned  jointly  by  husband  and 
wife  is  not  wholly  exempted  by  fact  that  hus- 
band ia  peddler  habitually  earning  living  by 
use  of  it.— Stanton  t.  fVeneh,  83  CaL  195, 
197,  33  Pae.  355. 

[b]  Husband  delivering  bread  to  customers 
of  wife  is  not  peddler  under  subdivision  6, 
section  690,  Cow  of  Civil  Procedure. — Stan- 
ton V.  French,  83  Cal.  195,  197,  23  Pae.  SS5. 

[c]  The  question  whether  the  debtor  '*habit- 
ually"  earned  his  living  by  peddling,  and 
also  the  question  of  ownership  of  the  prop- 
erty claimed  as  exempt,  are  for  the  jviy. — 
Stanton  v.  French,  91  Cal.  274,  25  Am,  St. 
Bep.  174,  27  Pae.  667. 

Fob  AuTH<m!iiEs  raou  Othkb  States: 
18  L.  B.  A.  306,  note. 

•      Who  are  laborers  within  exemption  lavt: 

58  Am.  St.  Hep.  303,  102  Am.  St.  Rep. 
84,  notes.  See,  also,  18  Cyc.  139T-1410; 
23  Cent.  Dig.,  cols.  20-42,  g§  13-34. 

I  4.  Ronsflhold  FnzDltaxe. 

[a]  Where  certain  household  furniture  la 
ewimed  as  exempt  from  execution,  the  fact 
that  the  nnmber  of  beds  claimed — six  in  all- 
is  greater  than  is  required  for  the  immediate 
and  constant  nse  of  the  family  is  no  objec- 
tion. Such  a  construction  of  the  statute 
would  be  too  narrow. — HiMwell  T.  Parsonij  15 
Cal.  266,  76  Am.  Dee.  480. 

Fom  Avthobities  ntou  OrHn  Stars  : 

See  18  Cyc.  1427-1429;  23  Cent  Dig., 
cola.  55'-59,  SS  47-50. 

I  414.   Proceeds  of  Insurance  on. 

[a]  The  proceeds  of  a  policy  of  insurance 
covering  honaeliold  furniture  which  ia  exempt 


from  execution  under  Coae  of  Civil  Proce- 
dure, section  690,  are  likewise  exempt.— Lang- 
ley  V.  Finnall  (CaL  App.),  83  Pae.  291. 

§  6.  Horses  and  Wagons  and  ArticlM  Appnr- 
teiUBt  to  Use. 

[a]  Term  "wagon"  is  intended  to  mean  a 
common  vehicle  for  the  transportation  of 
goods,  wares,  and  merchandise  in  the  act 
which  exempts  certain  articles  from  execu- 
tion.— Qoigley  v.  Gorham,  S  Cal.  418. 

[b]  A  hackney  coach  is  not  exempt  from  ex- 
ecution under  a  statute  exempting  a  wagon. 
Quigley  r.  Gorham,  5  CaL  418,  63  Am.  Dec. 
139. 

[e]  A  stallion  kept  solely  for  breeding  pur- 
poses, and  not  used  as  a  work  horse.  Is  not 
exempt  from  execution. — Robert  v.  Adams,  88 
Cal.  383,  99  Am.  Dee.  413. 

[d]  The  fact  that  a  hackman's  horses  were 
temporarily  at  pasture,  and  the  hack  at  the 
painter's  for  repairs,  held  not  to  prevent  their 
exemption  from  execution  under  code,  section 
290,  thiy  being  still  in  use  habitually  for 
earning  his  living. — ^Forsyth  v.  Bower,  54  CaL 
639. 

[e]  Under  Code  of  Civil  Procedure,  section 
690,  subdivision  S,  two  horses  used  by  a 
judgment  debtor  engaged  in  husbandry  are 
exempt  from  execution,  and  it  is  not  essen- 
tial that  the  owner  should  devote  himself  ex- 
cluBively  to  husbandry,  or  that  the  horses 
should  be  used  exclusively  for  that  purpose. 
McCue  V.  Tunstead,  65  Cal.  506,  3  Pac.  863. 

[f]  A  stallion  used  by  a  farmer  about  his 
own  farm  work,  though  also  used  for  service, 
is  exempt  from  execution,  under  Code  of  Civil 
Procedure,  section  690,  exempting  "two 
horses"  used  aa  farm  horses. — MeCue  T.  Tun- 
stead, 65  Cal.  506,  4  Pac.  510. 

Foe  AuTHoamss  noH  Other  States: 

See  18  Cyc.  1411-1413,  1424,  1425;  28 
Cent.  Dig.,  cols.  61-53,  SS  ^-43. 

S  6.   FnBons  Entitled. 

[a]  If  a  carpenter  or  other  merchanic  "who 
occupies  liis  time  in  labor  at  his  trade  pur- 
chases a  team  or  teams,  and  also  earries  on 
the  business  of  teaming  by  the  employment 
of  others,  he  does  not  thereby  become  a 
"teamster"  in  the  sense  of  the  statute.  In 
order  to  entitle  a  "party"  to  claim  as  ex- 
empt from  execution  two  horses,  etc.,  under  | 
said  sixth  subdivision  he  must  show  that  he  is  t 
a  eartman,  huckster,  peddler,  teamster,  or 
other  laborer,  and  that  he  habitually  earns 
his  living  by  the  use  of  such  horses. — Bmsie 
V.  Griffith,  34  Cal.  302,  91  Am.  Dec.  695. 

.  [b]  Where  one  claiming  horses  aa  exempt 
under  Practice  Act,  section  219,  exempting 

certain  property  of  teamsters  or  other  labor- 
ers, was  a  clerk  in  a  store  at  a  salary,  and 
had  purchased  the  horses  with  a  view  to  fur- 
nishing employment  for  his  son,  by  whom  ex- 
clusively the  team  was  habitually  used  in 
hauling  freight  for  the  proprietors  of  the 
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store  and  other  persons,  and  in  delivering 
goods  from  the  store  to  cnstomers,  this  being 
done  for  the  benefit  of  claimant  and  his  fam- 
ily, claimant  was  neither  a  teamster  nor  other 
laborer  in  the  statutory  sense. — Brusie  T. 
Griffith,  34  Cal.  302,  91  Am.  Dec.  695. 

[c]  By  "other  laborer,"  as  used  in  the 
sixth  subdivision  of  section  219  of  the  i*rac- 
tice  Act,  is  meant  one  who  labors  by  and  with 
the  aid  of  his  team,  and  not  by  the  aid  of  a 
pick  and  shovel,  or  the  implements  of  other 
trade  or  vocation. — Brusie  V.  Griffith,  34  Cal. 
302,  91  Am.  Dec.  695. 

[d]  A  person  is  a  teamster,  within  Practice 
Act,  section  219,  exempting  certain  property 
of  teamster,  who  is  engaged  with  his  own 
team  or  teams  in  the  business  of  teaming — 
that  is,  in  the  business  of  hauling  freight  for 
others  for  a  consideration — ^by  whieh  he  habit- 
ually supports  himself  and  bia  familj,  if  he 
have  one.— Bmsie  v.  Griffith,  34  CaL  302,  Bl 
Am.  Dec.  695. 

[e]  "to  entitle  one  to  claim  two  horses  as  ex- 
empt from  execution  under  code,  seclion  690, 
Bubdivision  6,  it  must  appear  that  he  is  a 
rartman,  drayman,  truckman,  huckster,  ped- 
dler, teamster,  or  other  laborer,  and  that  he 
habitually  earns  his  living  by  the  use  of  such 
property. — Dove  v.  Nunan,  62  Cal.  399. 

[f]  To  be  entitled  to  exemption  of  two 
horses  under  section  690,  Code  of  Civil  Pro- 
cedure, subdivision  6,  debtor  must  have  habit- 
Qallv  earned  his  living  by  their  use. — Murphy 
v.  Harris,  77  Cal.  195,  19  Pac.  377. 

[g]  Under  Code  of  Civil  Procedure,  section 
69U,  subdivision  3,  exempting  from  execu- 
tion instruments  of  husbandry,  also  two 
horses,  a  'debtor  is  not  entitled  to  an  exemp- 
tion of  colts  unless  be  is  engaged  in  farming. 
Murphy  v.  Harris,  77  Cal.  194,  10  Pac.  377. 

[h]  Teamster  is  entitled  to  pair  of  six 
horse  lines  and  wagon  sheet. — Bowman,  In  re, 
83  Cal.  155,  23  Pac.  375. 

[i]  Where  the  debtor's  principal  business  is 
that  of  a  peddler,  the  fact  that  he  occa- 
sionally uses  in  other  ways  the  team  and 
wagon  employed  therein  will  not  deprive  him 
of  the  benefit  of  Code  of  Civil  Procedure,  sec- 
tion 690,  subdivision  6,  exempting  from  execu- 
tion the  two  horses,  wagon,  and  harness  by 
the  use  of  which  a  peddler  habitually  earns 
his  living.— Stanton  v.  French,  91  CaL  274, 
25  Am.  St.  Eep.  174,  27  Pac.  657. 

§  7.   Tools  and  Implements  of  Trade. 

[a]  "Implements"  exempt  under  section 
690,  subdivision  4,  Code  of  Civil  Procedure, 
includes  any  instrument  needed  or  used  in 
trade  or  business. — McManus'  Estate,  87  Cal. 
294,  22  Am.  St.  Rep.  250,  25  Pac.  413. 

[b]  Jeweler's  safe  owned  and  used  in  his 
business  is  exempt. — McManus'  Estate,  87 
Cal.  292,  295,  22  Am.  St.  Bep.  250,  25  Pac 
413. 

[c]  A  bread  box,  used  by  a  debtor  in  his 
business  as  a  peddler  of  biead,  is  not  exempt, 


as  it  is  not  named  in  the  list  of  articles  ex- 
empted by  Code  of  Civil  Procedure,  section 
690.— Stanton  v.  French,  91  CaL  274,  25  Am. 
St.  Bep.  174,  27  Pac.  657. 

[d]  A  turning  lathe,  which  is  easily  turned 

by  one  man,  and  such  as  is  ordinarily  used 
by  mechanics,  is  exempt  from  execution,  to  a 
mechanic,  under  Code  of  Civil  Procedure,  sec- 
tion 690,  subdivision  4,  exempting  "the  tools 
or  implements  of  a  mechanic  necessary  to 
carry  on  his  trade. ' ' — Robb,  In  re,  99  Cal. 
202,  37  Am.  St.  Rep.  48,  33  Pac.  890. 

Fob  Authobities  roh  Otheb  States: 

"What  exempted  as  tools  and  when:  21 
Am.  Dee.  545,  47  Am,  Sep.  190,  notes. 
See  also,  18  Cvc,  1415-1419;  23  Cent. 
Dig.,  eols.  67-75,  SS  56-61. 

§  8.   Printiiig-presses. 

[a]  Under  section  690,  Code  of  Civil  Pro- 
cedure, a  person  engaged  in  printing  cannot 
claim  as  exempt  any  number  of  presses  and 
amount  of  type  he  may  have,  but  only  such 
as  are  "necessary  to  carry  on  his  trade." — 
MitcheU,  In  re,  102  Cal.  534,  36  Pac.  840. 

§  9.   As  Dependent  upon  TTm, 

[a]  The  fact  that  a  mechanic  used  a  lathe 
to  manufacture  machinery  does  not  make  him 
a  manufacturer,  instead  of  a  mechanic,  so 
as  to  render  it  liable  to  execution,  where  it 
appears  that  he  did  not  employ  others  to  use 
such  tool  in  manufacturing. — Robb,  In  re,  99 
CaL  202,  37  Am.  St.  Bep.  48,  33  Pac.  890. 

[b]  Evidence  that  a  journeyman  machinist, 
when  working  for  others,  is  not  usually  re- 
quired to  provide  a  lathe,  is  insufficient  to 
show  that  it  is  not  exempt,  since  the  law 
does  not  require  that  a  meebanic  shall  be  em- 
ployed as  a  journeyman,  to  entitle  him  to  the 
exemption.— Robb,  In  re,  99  Cal.  202,  37  Am. 
St  Bep.  48,  33  Pae.  890. 

§  10.   Implements  of  Eosbaiidry  and  Fann- 
ing utensils. 

[a]  The  provisions  of  the  third  subdivision 
of  section  219  of  the  Practice  Act  relate  ex- 
clusively to  exemptions  in  favor  of  judgment 
debtors  who  are  farmers. — Brusie  v.  Griffith, 
34  Cal,  302,  91  Am.  Dee.  695. 

[b]  Several  implements  of  same  kind  should 
not  be  set  aside  as  exempt  to  farmer  unless 
it  appear  that  one  is  insufficient  for  bis  pur- 
poses.—Baldwin,  In  re,  71  Cal.  79,  12  Pac. 
44. 

{c]  Exempt  "farming  utensils  and  imple- 
ments of  husbandry"  defined.— Baldwin,  In 
re,  71  Cal.  78,  12  Pae.  44. 

[d]  Subdivision  3  of  section  690,  Code  of 
Civil  Procedure,  relates  nxclusivefy  to  per- 
sons engaged  in  farming. — ^Murpl^  T.  Harris, 
77  Cal.  195,  19  Pac.  877. 

[el  Implements  of  husbandry  are  exempt  re- 
gardless of  their  character,  neeessity  or  value. 
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Klemp'a  Estate,  119  CaL  42,  63  Am.  St.  Bep. 
69,  50  Pac.  1062.  ^ 

it]  Code  of  Civil  Procedure,  section  690, 
elaase  3,  exempting  farming  ntensila  and  im- 
plements  of  husbandry  from  execution,  ex- 
empts all  the  farming  implements  of  the  judg- 
ment'debtor,  regardless  of  their  value,  or  the 
amount  of  land  which  may  be  cultivated 
therewith. — Spence  v.  Smith,  121  CaL  536,  66 
Am.  St.  Bep.  62,  53  Pac.  653. 

[g]  Code  of  Civil  Procedure,  section  690, 
exempting  farming  utensils  and  implements  of 
husbandry,  is  not  confined  to  the  tools  nsed 
by  the  debtor  in  -any  one  branch  of  farm- 
ing, but  exempts  all  the  necessary  tools  used 
by  a  debtor  engaged  in  diversified  farming. — 
Blade's  Estate,  la  re,  122  CaL  434,  55  Pae. 


§  11.   Dependent  npon  Use. 

[a]  Threshing  outfit,  owned  by  judgment 
debtor  and  two  or  more  other  farmers  in  com- 
mon, and  used  by  them  to  limited  extent  on 
their  own  lands,  but  principally  in  doing 
work  for  othen  for  hire,  is  not  exempt  un- 
der Code  of  Civil  Procedure,  section  690,  sub- 
division 3. — Baldwin,  In  re,  71  CaL  74, 12  Pae. 
44. 

[b]  Under  section  690,  Code  of  Civil  Pro- 
cedure, a  combined  harvester  regardless  of  its 
value  is  exempt  to  a  farmer  engaged  in  rais- 
ing grain,  where  he  usee  it  principally  in  har- 
vesting his  own  crops  and  not  in  harvesting 
the  crops  of  others. — Elemp's  Estate,  In  re, 
119  CaL  42,  63  Am.  St.  Bep.  69,  50  Pac.  1062. 

[e}  The  fact  that  a  judgment  debtor,  after 
threshing  his  own  crop,  used  his  machinery  to 
thresh  the  crops  of  others,  for  hire,  did  not 
Tender  such  machinery,  otherwise  exempt,  sub- 
ject to  levy  and  sale  on  execution.-— Spence 
T.  Smith,  121  Cal.  536,  66  Am.  St.  Bep.  62,  53 
Pae.  653. 

[d]  Property  declared  exempt  from  execu- 
tion by  Code  of  Civil  Procedure,  section  690, 
snbdi^nsion  3,  held  exempt  only  when  used  in- 
farming. — Howell  T.  Boyd  (<M.  App.),  84  Pae. 
31S. 

§  12.  Iiif  e  Insurance. 

[a]  Under  act  of  March  28,  1868,  providing 
that  moneys  received  from  life  inaurnnce  on 
the  life  of  a  debtor  in  any  insurance  company 
incorporated  in  the  state  shall  be  exempt,  a 
party  claiming  exemption  must  show  that  the 
policy  was  issued  by  a  company  incorporated 
under  the  laws  of  the  state,  and  that  the 
benefits  to  be  received  are  such  as  might  be 
secured  by  the  payment  of  an  annual  premium 
not  exceeding  five  hundred  dollars,  as  author- 
ized by  the  same  statute. — ^Briggs  t.  MeCul- 
longh,  36  Cal.  542. 

[b]  An  endowment  policy  under  which  a 
company,  in  consideration  of  money  deposited, 
agrees  to  pay  the  depositor  or  his  assigns  at 
the  end  of  ten  years  a  sum  of  money,  with  in- 
terest, is  an  insurance  on  life,  in  the  sense  of 
the  statute  exempting  life  insurance  policies 


from  execution.— Biiggs  r.  MeCullough,  36 

O&l*  542, 

[c]  Under  Code  of  Civil  Procedure,  section 
690,  subdivision  10,  exempting  moneys  accru- 
ing on  an  insurance  policy  issued  on  the  life 
of  a  debtor  if  the  annual  premiums  do  not  ex- 
ceed five  hundred  dollars,  the  proceeds  of  a 
policy,  the  premiums  on  which  exceeded  five 
hundred  dollars  annually,  cannot  be  set  apart 
to  the  widow  as  exempt. — ^Brown's  Estate,  In 
re,  123  CaL  399,  69  Am.  St.  Bep.  74,  55  Pae. 
1055. 

[d]  The  exemption  from  execution  of  "all 

moneys,  benefits,"  etc.,  "growing  out  of  life 
insurance,  if  the  annual  premiums  paid  do 
not  exceed  five  hundred  dollars"  (Code  Civ, 
Proc,  sec.  690,  subd.  18),  extends  to  the  bene- 
ficiary, and  exempts  insurance  money  received 
by  a  surviving  wife  from  liability  for  h'-r 
debts.— Holmes  v.  Marshall,  145  Cal.  777,  79 
Pac.  534. 

[e]  The  deposit  in  the  bank  of  life  insurance 
money,  which,  under  Code  of  Civil  Procedure, 
flection  690,  subdivision  18,  is  exempt  from 
execution,  does  not  change  its  character  so 
as  to  sub.iect  the  amount  to  attachment  un- 
der execution. — Holmes  v.  Marshall,  145  Cal. 
777,  79  Pao.  534. 

[f]  Money  received  from  life  insurance  be- 
ing exempt  from  execution  (Code  Civ.  Proc., 
sec.  690,  subd.  18),  the  proceeds  of  a  policy 
payable  to  the  estate  of  insured,  after  pay- 
ment of  the  expense  of  administration,^  may 
be  set  apart  for  the  benefit  of  the  widow, 
under  section  1465,  without  first  paying  the 
decedent's  debts,  and,  when  so  set  apart,  are 
exempt  as  to  her  debts. — ^Holmes  t.  Marshall, 
145  CaL  777,  79  Pae.  534. 

POE  AUTHOEITIES  TEOM  OTHER  STATES: 

See  18  Cyc.  1436;  23  Cent.  Dig.,  cols.  93- 
97,  S  76. 

§  13.  Futnerdilp  Pr^my. 

[a]  Partnership  property  ia  not  exempt  from 
execution,  though  it  is  such  property  as  would 
be  exempt  if  held  in  BeveTalty.--Cowen  v. 
Their  Creditors,  77  Cal.  405,  11  Am.  St  Bep. 
294,  19  Pac.  755. 

Fob  AuTHOBinis  ntou  Other  States; 

Partners  are  not  entitled  to  exemption 
either  jointly  or  separately  out  of 
partnership  property:  27  Am.  Bep.  247, 

note. 

Exemption  of  property  of  partners :  1 
Am.  St.  Bep.  593,  note.  See,  also,  18 
Cyc.  1383-1385;  23  Cent.  Dig.,  cols.  105- 
110,  a  83-87. 

§- 14.  Property  Owned  In  Common. 

[a]  Personal  property  which  is  exempt  from 
forced  sale  on  execution  is  none  the  less  ex- 
empt because  judgment  debtor  owns  an  un- 
divided interest  in  it  in  common  with 
stranger  to  judgment. — Servanti  T.  Lusk,  48 
Cal.  238. 
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Fob  AtrrHOBiTiEs  rou  Otheb  States  : 

Exemption  of  property  of  eotenants:  1 
Am.  St.  Bep.  593,  note.  See,  also,  18 
Cyc.  1383:  23  Cent.  Dig.,  cols.  108, 
104,  S  81. 

{  16.  Bnlldlttgs  Erected  on  Exempt  Land. 

[a]  House  erected  on  exempt  land  is  exempt. 
Labbock  T.  McMann,  82  Cal.  228,  10  Am.  St. 
Bep.  108,  22  Pro.  1149. 

§  16.  Bight  to  Elect  Where  Pwgutj  Ex- 
ceeds Statutory  Exemption. 

[a]  An  execution  debtor,  who  has  more 
horses  than  the  number  exempt  bj  law,  may 
elect  which  he  claims  as  exempt,  but  such 
election  mast  be  made,  and  the  officer  notified 
thereof,  either  at  the  time  of  the  levy  or  with- 
in a  reasonable  time  thereafter,  or  the  right 
to  elect  will  be  deemed  waived. — Borland  t. 
O'Neal,  22  Cal.  504. 

n.    WAIVES     OF     :BXBBCPnON.  AND 
TEAITSFEB  OF  FBOPEBTT. 

POWER  TO  WAITB,  I  IT. 
ACTS  OOHSTlTtmNO  WAIVER.  1  18. 
ESTOPPEL  TO  OLAIU  EZBUPTION.  f  19. 
TRANSFER  OF  PROPERTY,  |  20. 


S  17.   Power  to  WalTo. 

[a]  The  exemption  of  property  from  execu- 
tion is  a  personal  right  which  the  debtor  may 
waive  or  claim  at  his  election. — (Cal.  1885) 
Keybers  v.  McComber,  67  Cal.  395,  7  Pac.  838. 

[b]  Exemption  is  a  personal  privilege  which 
may  be  waived  by  debtor. — Stanton  v.  French, 
83  Cal.  195,  197,  23  Pac.  359. 

Fob  Autuobities  feom  Other  Statbs: 

See  18  Cyc  1449;  23  Cent.  Dig.,  eols. 
136-138,   S  112. 

%  18.  Acts  Oonstttntiiig  Waim. 

[a]  That  the  defendant  had  previoasly  of- 
fered to  place  the  property  in  toe  bands  of  a 
third  person,  to  be  sold  for  the  benefit  of 
the  execution  creditor,  is  no  evidence  of  A 
waiver  of  the  exemption  right. — Haswell  r. 
Parsons,  15  CaL  266,  76  Am.  Dee.  480. 

[b]  Where  an  execution  debtor  delays  for 
four  months  after  notice  of  the  levy  before 
claiming  his  exemption  In  property  seized,  he 
will  be  deemed  to  have  waived  the  same. — 
Borland  v.  O'Neal,  22  Cal.  504. 

[c]  Failure  to  assert  a  right  of  exemption  at 
the  time  and  in  the  manner  prescribed  by  the 
statute  which  confers  such  right  is  a  waiver 
of  the  privilege.— Barton  v.  Brown,  68  Cal. 
11,  8  Pac.  517;  Stanton  v.  French,  83  Cal.  194» 
23  Pac.  355. 

Fob  AuTHOBmss  ntou  Otheb  States: 

Waiver  of  exemption  by  contract:  72 
Am.  Dec.  649,  31  Am.  Bep.  44, 


§  19.   EstcmM  to  Claim  BxenvtiML 

[a]  Warrant  for  salary  cannot  be  claimed 
as  exempt  if  execution  sale  is  not  objected 
to,  and  suTidos  proceeds  are  received.— ^rady 
V.  Bramlet,  59  Cal.  105. 

[b]  Permitting  exempt  property  to  be  sold 
under  execution  without  objection,  and  re- 
ceiving balance  of  proceeds,  ratifies  levy  and 
sale.— Crady  v.  Bramlet,  59  CaL  105. 

[c]  A  sale  of  exempt  property  on  execution 
is  not  ratified  by  the  acceptance  by  the  owner 
of  the  balance  of  the  proceeds  of  the  sale  af- 
ter the  judgment  is  satisfied. — Stanton  v. 
French,  88  Cal.  194,  23  Pac.  365. 

Fob  Authobitibs  fbou  Otheb  States: 

Waiver  of  exemption  by  failure  to  claim: 
31  Am.  Bep.  44,  note.  See,  also,  18 
Cyc.  1456;  23  Cent.  Dig.,  eols.  163- 
156,  8  125. 

§  20.   Transfer  of  Property. 

[a]  Change  of  possession  is  necessary  to  a 
valid  transfer  of  exempt  property  as  against 
creditors  of  vendor  who  does  not  claim  ex- 
emption.—Barton  T.  Brown,  68  CaL  11,  8  Pae. 
817. 


TTT     E8TABIJSHMENT  AlO)  ENFOBC& 
MENT  OF  BIGHT. 

CLAIM  OF  EXEMPTION.  |  21. 

  TIME  FOR  MAKING  CLAIM,  |  22. 

  FORM  AND  REQUISITES,  |  28. 

CONTEST  OF  CLAIM.  |  24. 

SUMMARY  REMEDIES  OF  JUDaHSKT  DIBTOB^ 

HBARINO  ON  CLAIM,  |  86. 
 COSTS,  I  ST. 

§  21.   Claim  of  Exemption. 

[a]  Where  a  party  was  absent  at  the  time 
furniture  was  sold  on  execution,  on  account  of 
sickness  in  his  family,  it  is  a  sufficient  excuse 
for  not  claiming  the  exemption  at  the  time, 
the  defendant,  plaintifF  in  execution,  being 
aware  of  such  claim,  it  having  been  made  on 
a  previous  seizure. — Haswell  v.  Parsons,  15 
Cal.  266,  76  Am.  Dec.  480. 

Fob  AuTHOBiTiEa  fbom  Othbb  States: 

See  18  Cyc.  1467;  23  Cent  Dig.,  mU. 
170-174,  §§  137,  138. 

§  22.   Time  for  Making  Claim. 

[a]  A  claim  of  exemption  must  be  filed  with- 
in a  reasonable  time  after  notice  of  levy  of 
execution.— (Cal.  1863)  Gavitt  t.  Doub,  23 
Cal.  78. 

Fob  Authobities  fbom  Otheb  States: 

See  18  Cyc.  1473-1477;  23  Cent.  Dig.,ColB. 
175-184,  SS  140-145. 

I  23.   Form  and  Beqnlsltes. 

[a]  A  notice  of  claim  of  exemption  from  ex- 
ecution, signed  by  two  persons,  is  sufficient 
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w  ft  elftin  Ito  aitber  sepuately^— Staaton  t. 
Fnoieli,  83  Cal.  104,  2S  I%e.  856. 

XVm  AuTHCHtmis  ROK  Octsk  Btatui 

Sea  18  C7e.  1470-1473;  23  Cent.  Dig.  oolf. 
184-100,  fiS  148-148. 

I  84.  Oontflit  or  CUam, 

[ft]  Creditora  may  appear  and  object  to 
property  being  eet  aaide  withont  filing  paper 
•etting  fortb  ttieir  objeetions.— Baldwin.  Im  re, 
71       70,  la  Pfte.  44.  — » 

iV»  AnTHOUTiKS  rsoH  Othkb  SrAraa: 

See  18  Ctc.  1484;  23  Cent  Diff.,  eolc  190* 
801,  8S  155,  ISO. 


1 25.  SiAnmftry  BamedlM 

Debtor. 


of  JMIgnuat 


[a]  Where  property  exempt  from  execution 
i>  ftbont  to  be  eold  tfaereunder,  ftn  injunction 
will  issue  to  reetrain  tbe  sale  and  the  exeeu- 
tH>n  of  ft  deed. — Shftttnek  r.  Owraon.  2  CU, 
688. 

AuTBOBixiBs  ntox  OzRn  SrAns: 

Bemedies  of  debtors  whose  rights  to  ex- 
emptions- bare  been  dlnegarded:  75 
Am.  Dee.  645,  note.  See,  also,  18  Gyt. 
1487;  23  Cent  Dig.,  cols.  212,  213,  | 
165. 

{  26.   Hearing  on  Claim. 

[a]  Where  two  mules  are  claimed  as  exempt 
from  forced  effle  on  execution  it  must  be 
shown  that  tbe  party  claiming  the  mules 
habitnally  earned  his  living  Inr.  tbe  use  of  tbe 
animals  in  question,  or  that  be  is  one  of  tbe 
persons  mentioned  in  the  stetnte. — Calbonu 
T.  Knijfht,  10  CaL  803. 

[b]  Upon  the  question  of  whether  the  right 
of  selection  of  property  as  exempt  has  been 
exereieed  in  a  reasonable  time,  evidence  that 
the  debtor  bad  other  similar  property  out  of 
whieb  the  debt  eonld  have  been  satisfied  is 
competent  proof.— -Borland  r.  CNeal,  22  CaL 
S04. 

[e]  Tbe  fact  that  a  company  iseuing  a  life 
inaorance  policy  is  named  the  "Pacific  Mat- 
Dsl  Life  InsQ ranee  Company  of  California" 
raises  no  presumption  tbat  it  was  incorporated 
under  the  Iftm  of  Califomift,  within  Statntefl 
of  1868,  page  500,  exempting  from  execution 
property  growing  out  of  any  life  insurance 
on  the  debtor's  life,  made  in  any  company 
incorporated  under  Califomift  IftWi. — ^Briggt 
T.  McCulloagh,  36  Cal.  542. 

[d]  A  person  claiming  tbat  a  life  Insurftnee 
policy  is  exempt  from  execution  must  show 
ftfirmfttively  tbat  it  is  witbln  tbe  provisions 
of  tbe  statute,  viz.,  that  the  benefits  be  Is 
to  derive  therefrom  are  sneb  as  might  have 
been  secured  by  the  payment  of  an  annual 
premium,  not  exceeding  five  hundred  dollars, 
tbftt  tbe  company  was  Incorporated  under  the 
OsL  XHcest,  ToL  S— 149 


Iftws  of  tbift  stftte,  ftnd  tbftt  H  ia  an  "In- 
BttTftnee  on  tbe  Ufa  of  tba  debtor.''— Brigga 
T.  UeCaUougb,  86  CaL  548. 

[e]  Burden  la  on  party  suing  to  recover  ex- 
empt property  to  show  his  right  to  exemption. 
Murphy  v.  Harris,  77  CaL  196, 10  Pac.  877. 

[f]  A  debtor  held  not  a  fanner,  entitled  to 
claim  the  exemptions  declared  by  Code  of 
Civil'  Procedure,  section  090,  subdivision  8^ 
HowaU  V.  Boyd  (CaL  App.),  84  Pae.  815. 


§87. 


Oosta. 


[a]  In  a  ooit  to  raeom  tba  valne  of  prop- 
erty sold  on  execution  nnd  elftimed  to  nave 
been  exempt,  in  order  to  recover  attorney's 
fees  plaintiff  need  not  sbow  that  he  has  paid 
tbem.— Stanton  v.  iVeneb,  83  CaL  104,  £3  Pao. 
855. 

IV»  AOTBOBnng  raoK  Otheb  Staissi 
Sea  23  Cent  Dig.,  eel.  232,  8  18L 

EXKB0I8E  OF  AUTH0BIT7. 

ICsds  oC  snrelSB  oC  soreEftnunlal  power  lij  otttM. 
Jtos  liaaMvsi  Oorpontfans,  |  80. 


EXHAUSTED  SEOUBITY. 

As  nviag  agut  to  attaeb  la  salt  en  dsH  seeazsA. 
See  AttadiiisBt  |  11. 


EZEAUBTINa  OTHEB  BEHEDIES. 

Before  reconrM  to  action  acalOft  sontr.   tss  M» 
dpsl  sad  Snretr.  |  40. 


EXHAUSTINa  PERSONALTY. 

Be<eze  Iotj  ob  real  prowty.   Sm  BnonUen,  |  OS. 

EXHIBITION  OF  FEBSON. 

As  trUeBes.   lee  Bvldenoe,  t  109. 


EXHIBITS. 

Um  of,  ta  arguo«at  to  Juy.   Am  OrlBlaal  I*w,  I 

36B. 

Attaching  exhibits  to  deposition.   See  DepoilUens, 

I  29. 

Accompanylnx  ftatement  on  motion  for  new  trlaL 

8e«  New  Trial,  |  89. 
Annexed  to  cItU  pleadlncs.    Bee  Pleadings,  |  ITS. 


EXISTENCE  OF  ASSETS. 

As  pzexeanlslte  Co  JuMietlon  to  sdntlnlster  estate. 
Bee  Bxecatora  and  Adminlstrsteri,  |  IS. 


EXISTENCE  OF  OTHEB  BEUEDT. 

As  har  to  application  for  writ  a(  kabsaa  eeipfls. 
See  HsbeM  Oorpns,  |  8. 
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EZISTENOE  07  BEMEDY  AT  LAW— EXPLOSIVES,  $  1. 


Ai  bar  to  •Jwtmoit  nit.  Sas  B]Mtm«iit,  |  S. 
Ai  bu  to  imaipl«Mier.  8m  luUxplMdMr,  |  S. 
*    BxlMtaiiM  of  TOMdr  1>r  APPMl  u  bu  to  oartlonil 

to  mlmr  JnttlM'i  Jndgmrat.   8m  JuUmi  o<  tlM 

PMM,  I  1S9. 

EXISTENCE  OF  REMEDY  AT  LAW. 

Al  bu  to  eqaltoble  r«Uet.  8m  Ennlty,  H  23-2S. 
A>  bu  to  Inltuietton.    Bm  IiQimctlfm.  ||  lB-21. 

EXISTING  CREDITORS. 

Intont  to  dtfnsd.  u  «l«aent  of  fnndnlent  con- 
TsyuM.   8m  ftaudBlant  Ooomjumi,  |f  86,  27. 

EXISTING  DEBT. 

Af  Adotntto  eoniUwatlOB  fu  cotmruM  br  OM  In 
falling  drenmitotUM.  8m  rrradalont  OonToy- 
UIMI.  I  34. 

U»bllit7  of  kOBMttul  for.  8m  Bonoitotdi,  || 
61,  69. 

EX  OFFICIO  JUSTICES  OF  THE 
PEACE. 

iM  JiutleM  of  tbo  Pouo,  I  9. 

EX  PARTE  ORDERS. 

ApposlftbUltr  of.    8m  AppMl  and  Error,  I  12S. 

EX  PARTE  PROCEEDINGS. 

0M  Trial,  i  6. 

EXPATRIATION. 

Of  dUaens.    Bm  OltUeM,  |  9. 
Oltlionibip  of  eblldren  bom  after  aspatrlatlui  of 
parent.   Bm  Oltliaua,  |  7. 

EXPECTANCIES. 

AwlfnablUty.   Im  Anlcnmoitta,  I  6. 

EXPECTATION  OF  IMMUNITY. 

AdmiBSlMUtr,  In  oTidenM,  of  rtatemonta  nido  by 
accuMd  In  exp«ctoUon  of  iminanltr  from  proM- 
eotlon.   Bm  Orimlnal  Lav,  I  168. 

EXPEDIENCY. 

Blfht  of  oouta  to  Mnatdor  ospodiuu?  of  legiala- 
tin.   Bm  OonrtltBtlimal  Law,  |  SB. 


EXPENDITURES. 

BaimbnMmont  of  Mootr  oOmh  for.   Bm  Oon^ 

Um,  I  74. 
Oouttr  ozpwiMi.    Bm  Oonstles,  I  109. 
Al  direct  or  ranoto  danagoa.    8m  Danufea,  |  81. 
BxpenMi  incDTTed  aa  result  of  perusal  Injnry  ai 

element  «f  damage.   Beie  DamagH,  i  68. 


Of  esMBton  md  adainiitraton.   Bm  Kiaeutora  and 

Admlalatraton.  ||  166-168. 
Bj  gdaTdjapi;   Bm  Oaardian  and  Ward*  |  Slu 


EXPENSES  OF  SUIT. 

Bm  Oocta. 
Aa  dwagai.    Sm  Damafia,  ||  4S,  44. 
Aa  damagea  fttr  wrongful  detanfelMk  ef  penonal  pz«p> 
•rtr.   8m  Kaplerln.  |  86. 


EXPERIMENTS. 

BIcU  of  Jnroti  to  eapertneDt  ott  sf  eonit.  Bm 

Orimlnal  Lav,  t  478. 
Oompotanoy  of  erldauM  of.   8m  Odmlnal  Law,  | 

146. 

In  oenrt  pending  erimiiwl  Mil.   8m  Ox^Biiail  £aw, 
II  184,  886. 


EXPERIMENTS  IN  COURT. 

8m  Orimlnal  Lav,  ||  18^  886, 
In  trial  for  iraon.   Baa  Atmb,  i  81. 


EXPERT  TESTIMONY. 

Bm  Oriadaal  Lav,  i|  888-844. 
fiutnietlou  relating  to.    Bm  Orimlnal  Li«r,  |  480, 
SnbJaeta  of.   8m  Evldenoo,  ZH,  B. 


EXPERT  WrrNESSE& 

T§m  «f,  aa  mttf.   8m  Ooiti,  |  48. 

EXPIRATION  OF  TERM  OF  OFFICE. 

Povar  of  proaeettUng  attorney  to  wind  ap  nnfla- 
lahed  bulaen  aftw.  Bm  Dirtrict  and  Preaent- 
Ing  AttoraoTt,  I  17. 

JPovara  of  JodgM  aflu.   Bm  Tndgea,  |  87. 


EXPLANATORY  MATTERS. 

Belmn^  SC   itoo  BrldMiea,  ||  84,  188. 


EXPLOSIVES. 

luolndo  ngnlation  of  mannf  aetnn,  BoaUng  In. 
and  nM  of  exptoafra  rabatattoea,  and  UaUltUaa  fttr 
Injnrlu  titeranrom  earned  bp  "ttfllgfinw. 

I  1.  VtgUgmt  Handling  or  Stwaca. 

[a]  Where  a  powder  company  ia  charged 
with  negligence  in  the  nae  of  dynamite,  upon 
itB  premues,  whereby  an  explosion  was  caused 
resulting  in  the  destruction  of  the  plaintiff's 
property,  the  fact  that  the  plaintiffs  sold  the 
premises  where  the  explosion  occurred  for  the 
purpose  of  a  dynamite  factory  is  not  material, 
and  the  maxim,  Voleni  non  fit  injuria,  does 
not  apply  to  the  case. — Judson  v.  Qiant  Pow- 
der Co.,  107  GaL  649,  48  Am.  St  Bep.  146,  40 
Pac  1020. 

[b]  In  making  a  grant  of  premises  for  par- 
pose  ot  a  dynamite  factory  grantor  hai  a 
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right  to  ubohm  that  dne  care  will  be  exw* 
eised  in  the  eondnet  of  the  buBineas,  and  has 
a  rleht  to  demand  that  mich  care  be  exercised. 
He  does  not  assnme  risk  of  explosionB  caused 
by  negligent  acta  of  owner  of  powder  works  by 
continuing  to  do  business  near  their  locality 
after  being  served  with  notice  of  danger  that 
surrounds  the  manufacture  of  dynamite. — 
Judson  V.  Giant  Powder  Co.,  107  Cal.  549,  48 
Am.  St.  Rep.  146,  40  Pac.  1020. 

[c]  Negligence  is  prima  faeie  preaumed  from 
the  fact  of  the  explosion  of  a  nitroglycerin 
factory,  in  the  absence  of  evidence  showing 
care  on  the  part  of  the  employeea.— njndson  r. 
Giant  Powder  Co.,  107  Cal.  S49,  48  Am.  St. 
Bep.  146,  40  Pae.  1020. 

[d]  The  prima  facie  case  of  negligence  aria- 
ing  from  the  fact  of  the  explosion  is  strength- 
ened and  made  complete  by  expert  testimony 
to  the  effect  that,  if  the  factory  was  prop- 
erly conducted  and  the  employees  were  care- 
ful dnring  the  process  of  mannfaetnring,  an 
explosion  would  not  oecur. — Jndson  t.  Giant 
Powder  Co.,  107  Cal.  549,  48  Am.  St  Bep.  146, 
40  Pac.  1020. 

[e]  In  an  action  against  a  railroad  company 
as  owner  and  oecapant  of  premises  for  freight 
depot  purposes  to  recoTer  for  personal  in- 
juries, reanlting  from  the  ezploaion  of  an  iron 
tank  of  sulphuric  acid,  evidence  examined, 
and  held  inanfficient  to  show  that  anch  acid 
•o  consigned  is  inherently  auch  a  dangerous 
substance  as  required  defendant  to  take  extra 
precautions,  or  exercise  more  than  ordinary 
care  in  disposing  of  it  in  its  frei^t  depot. — 
Means  t.  Sonthera  California  By.  Co.,  144  CaL 
473,  77  Pae.  1001. 

[f]  No  positive  daty  is  cast  on  a  railroad 
company  as  owner  and  occupant  of  premises 
for  freight  depot  purposes  to  examine  a  tank 
containing  snlphnrie  aeid,  shipped  over  its 
lines,  to  aseertoin  whether  the  tank  is  in  good 
condition,  and  a  failure  so  to  do  amounts  to 
nothing  more  than  passive  negligence. — Means 

Sonthem  California  By.  Co.,  144  Cal.  473, 
77  Pac.  1001. 

Fn  AuTHOKiTiBB  nox  Othib  Statbs: 

liiability  for  keeping  explosives:  67  Am. 
St.  Bep.  134,  note;  29  L.  B.  A.  718, 
note.  See,  also,  23  Cent.  lAg^  cols. 
237,  238,  8  L 


S  2.  Injuries  from  Blastlnc 

[a]  No  care  or  skill  will  relieve  party  from 
damages  resulting  from  blasting  rock  on  eity 
lot. — Colton  V.  Onderdonk,  69  CaL  169,  10 
Pac.  395. 

[b]  Person  blasting  roek  ijn  city  lot  is  lia- 
ble for  all  damages  nrozimateW  resulting.— 
Colton  T.  Onderdonk,  69  Cal.  159,  10  Pae.  895. 

[e]  No  degree  of  oare  will  excuse  person 
from  liability  for  Injury  resulting  from  explo- 
sion of  blast  in  thickly  populated  portion  of 
city. — Jtfonro  v.  Pacific  etc.  Co.,  84  Cal.  619, 
18  Am.  St.  Beph  248,  24  Pae.  303. 


Fob  AnTHOBrn£s  raou  Other  Statvs: 

See  19  Cyc.  7-10,  12-18;  23  Cent  Dig., 
cols.  248-252.  SS  9,  10. 

§  8.   Explosions  Oattiad  by  MaUcloos  Act  of 
Third  Persons. 

[a]  A  corporation  keeping  five  thousand 
pounds  of  gunpowder  in  a  magazine  is  liable 
for  the  damages  occasioned  to  near-by 
dwellings  by  an  employee  maliciously  setting 
fire  to  gunpowder,  the  maintenance  of  the 
magazine  being  a  nuiaance. — Kleebaner  v. 
Western  Fuse  etc.  Co.,  69  Pac.  246. 

[b]  The  keeping  of  powder  by  a  manufae* 
turer  of  fuse  ia  not  necessarily  a  nuisance,  so 
as  to  make  it  liable  for  an  explosion  thereof; 
but  the  business  when  commenced  being  lo- 
cated in  a  proper  place,  and  "being  carried  on 
with  care,  and  the  explosion  being  caused  by 
an  employee  going  into  the  magazine  and 
willfully  blowing  it  up,  the  manufacturer  is 
not  liable. — ^Kleebaner  t.  Western  Fuse  ete. 
Co..  138  CaL  497,  71  Pae.  617,  60  L.  B.  A. 
877. 

EXPORTS. 
Power  of  sutes  to  my  dntiss  on.   Bm  Oommeres, 
I  >. 

EX  POST  r AOTO  LAWS. 

Sm  Oonitttatlonal  Jacm,  ||  1»1<1»8. 

EXPOSURE  TO  FVBUO. 

Bzponr*  of  jur  to  pabUe  as  groand  for  new  tiUL 
Bm  Oximlaal  Isiw,  i  6S8. 


EXPRESS. 

Duty  of  nUnnds  to  tuxj  sipxsas  lutter.   See  Oar* 
rlsis.  I  8. 

BMoty  of  saprsss  builntSB.   Sm  Osndws,  |  9. 


EXPRESS  ADHISSIOKS. 

Ita  cMl  plstdlnga.   See  Pteadlncs,  |  SOS. 

EXPRESS  AUTHORITY. 

Oonfwrsd  OB  Sisnta.   8ea  Mnelval  ana  AgnA,  || 
41-46. 

EXPRESS  OOHPAEIE& 

8m  ExpTHS. 

LI»feUit7  for  latamal  reTenn*  tax  on  fooda  aUpped. 
Bm  Inttmal  Bmano,  |  1. 

EXPRESSION  or  OPINION. 

Am  false  ptsteass.   Bea  False  Prateases,  |  7. 

EXPRESSION  OF  TITLE. 

Xn  ItflabUvs  set.   Bm  Stotatos,  ii  97-4S. 
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EXPRESSIONS  OP  PAIN— EITOBTIOK. 


EZPBESSIONS  OF  PAIN. 
Mm  tuk  of  IN  gMfeM   8w  BrldNMt,  |  ist. 


EZPBES8  HESSENOEB. 

Aj  puMBgtr.   8m  Cantert,  |  TO. 

EXPRESS  EATIFICATION. 

Of  Mta  «t  asuit   8m  Mnelpil  and  Ac*nt,  |  87. 

EXPRESS  REPEAL. 

Of  ftatatM.   8m  8UtntM,  |  81. 

EXPRESS  WAIVER. 

Of  forftUnn  of  poller.    Bm  XutmuiM,  |i  118-181. 

EXPRESS  WARRANTIES. 

Ob  MOt  of  eoHMnlld  paver.   8m  BJUa  and  VotM, 

i  170. 

BatnlsltM  of  tzprMt  vatnatr  of  gooda  aold.  8m 
Saloa,  I  88. 

EXPULSION. 

8m  BselsBlon. 
Of  laambon  tarn  vObUttazy  laaociathaw.    Bm  Aiao- 

oUUou,  11  7-10. 
Of  lamatai  of  homa  fM  adntt  Ulad.   Bm  A^nnu, 

I  4. 

Of  manltara  of  buiefleUl  aaaocUMMia.   Bm  Ban*. 

fleUI  AuoeUUons,  |  10. 
Of  nombon  of  legliUtnro,    8m  Oallfornla,  I  11. 
Of  maailwri  of  atock  aieliaiigai.   8m  BWbaiigM, 

I 

EXTENSION  OF  LEASE. 

8m  Landlord  and  Tenant,  ||  4S-47. 

EXTENSION  OF  TIME. 

To  file  appeal  Iwad.    8m  Appeal  and  Brror,  1  448. 
To  appeal.    8m  Appeal  and  Brrar,  ||  403^08. 
To  preiett  un  of  ooapttoai  for  anowaaaa.  Boo 

Appeal  aad  Biroi.  {  7SS. 
To  fUe  un  of  asaepUeaa.   Bm  Aweal  and  Bnor, 

I  746. 

To  Ala  lUMMtt  OB  appaaL   Bm  Appeal  aad  Bmv, 

I  771. 

To  file  record  «a  appaaL   Bm  Appeal  aad  Brrot. 

I  833. 

Proeedvre  to  obtala  astenaion  of  tlm«  to  file  brleta 

In  appeUite  court.    8m  Appeal  and  Brxot,  {  9B0. 
TaUnc  eztenilon  of  time  to  anawar  aa  wpaaraaoa. 

8m  Appearance,  |  12. 
Of  matnrlt7  of  eommardal  Wt'    Bm  BUla  aad 

Hotel,  M  01-B6. 
For  perfomanee  of  MBtiaot.   8m  OoBferaoto,  i  188. 
Of  corporate  aziBteBoo.    8m  Ooiporatlona.  I  67. 
To  praaent  claim  to  eseentor  or  admlnlatratoT.  8m 

Bzeeatora  aad  Admlalatratm.  I  898. 
Aa  dltflliartlwg  fnaxaator.  -Bm  Oaaxaatp,  I  8fc 
T»  par  ptenlna  m  ««tw  of  f  orf altan  of  pdlap  for 

MpqvMOk.   Bm  ttnvaaea,  I  198. 


To  par  Inanranee  premlnB.    8m  iBaoraaoa,  1  68. 
Acreeneata  extendlnc  UmitaUea  lam.    8m  UhUe- 

Uen  of  Aetlona,  |  18. 
To  prepare  and  Ua  a  atatament  on  "moUOB  for  aov 

trial.    8m  Vaw  Trial.  ||  78-81. 
IPor  parBaat  or  parfotMaM  m  dlKhargtac  Uabllf^ 

of  an. nr.    Bm  Frlnelpal  aad  Bnratr.  II  86-87. 
Aa  walTar  itf  raader'a  Hon..  Bm  Vendor  aad  Par- 

Obaaer,  |  ill. 

EXTENT  OF  ADVERSE  CLAIM. 

To  Ughway.   Bm  Hlflnnqn.  I  18. 

EXTENT  OF  JURISDICTION. 

Of  anperioT  eonrt.    8m  Oonrta,  |  116. 
Of  courts  In  generaL    8m  Ooozta,  1 1  21-26. 
Of  probate  conrta.    Bm  Oonita,  |  164. 
Bxtent  of  erlminal  Jnrladlctlon.    Bm  Orlmlnal  Law, 
I  86. 

Of  eoozla  of  aqoltr.    8m  Eqoltr,  I.  . 


■    EXTENT  OF  t.tartt.ttv 

V&dar  eoatraet  of  gaaraatr'   Bm  Gutraatr.  I  17. 

EXTENT  OF  LIEN. 

Of  wchaaiM  or  mateilalmaa.   Bm  naebaaiM' 
Idaaa,  |  68. 

EXTENT  OF  PUNISHMENT. 

Aa  tneoUon  for  mnrt  or  Jary.    Bm  Orlnlnal  Lav, 
I  389. 

For  homlsUa.   Bm  Homicide,  |  880. 

EXTERNAL  MEANS. 

Wkak  are.  within  neanlng  of  aoeUant  poller.  Bm 
laaizaace,  I  1ST. 

EXTIN0UI8HMENT. 

Of  aaaamaat.    Bm  Baaamaata,  ||  80-88. 

EXTORTION. 

Inetndo  oMaltfaf  or  attamptUv  lo  oMala  IkOH 
aaetltar,  nader  oolor  of  oBtalal  or  other  right,  aumar 
or  other  propertr.  mora  partlnlarlr  the  tak- 
lag  or  flwlMlng,  by  a  pnUle  nldeer,  of  Illegal  or 
asMaatra  foM  or  eomponaation  for  ofdelal  eerTlMa, 
and  aeta  of  opprMiioB  or  other  Injnxiet  to  per- 
MB,  propertr,  or  rlghti,  committed  br  anch  olll- 
ear  nnder  Mlor  of  offloial  atitborltr;  natare  and 
elementa  of  the  crime  of  exurtlon  under  oolor 
of  omM  or  rlgfet,  oppraaaiOB,  ale;  natnra  aad  oa- 
tant  of  arimlaal  reoponalldlitr  therefor;  aad  praaa 
onttoa  aad  panUhmant  of  aaeh  aeta  m  pnUle  of- 
faaaao. 

8TATUT0BT  PBOTISIONfl,  |  1. 
WHAT  OONSTITUTEB  OFFEMSB.  |  8. 

  ELEMENTS,  |  8. 

IKDZCTMENT  OB  mFOBMATION,  |  ^ 
WTDENOE,  I  6.  * 
TBIAL,  I  6. 

AOTIOHS  FOB  PENALTIES  I  T. 
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g  1.  StatDtory  Provlslnu. 

[a]  The  aet  of  Mareh  14.  1853,  entiUed  "An 
aet  to  prevent  extortion  in  office  and  to  en- 
force official  duty"  haa  not  been  repealed^ 
Marks,  Matter  of,  45  Cal.  199. 

g  2.  Wbat  Ooiistftntes  Offcouo. 

[a]  Aet  of  1853  affords  a  ■ammarr  remedy 
of  removal  from  oiBeo  for  extortion.  Cor- 
nptly  receiving  money  from  persona  offleially 
nnployed  ia  an  offense  nnder  said  act.— 
Marks,  In  re,  45  Cal.  199. 

[b]  Under  Penal  Code,  section  519,  making 
it  a  crime  to  send  or  deliver  a  letter  eon- 
tainiag  threats  to  do  certain  acts,  specified 
therein,  With  intent  to  extort  proper^  from 
another,  it  is  immaterial  wheuer  tke  letter 
be  signed  or  not— People  t.  Cadman,  S7  Cal. 
562. 

[c]  The  right  to  take  and  proseente  an  ap- 
peal is  property,  within  the  meaning  of  code, 
section  519;  so  that  a  threat  made  to  induce 
one  to  dismiss  an  appeal  is  a  threat  made  with 
intent  to  extort  property  from  another.— 
People  V.  Cadman,  57  Cal.  562. 

[e]  Obtaining  money  or  property  by  threats 
is  extortion  in  this  state.— Peoide  t.  Tonielli, 

81  CaL  277,  82  Pae.  6S8. 

[f]  Sending  letter  threatening  to  impute  dis- 
grace and  expose  same,  to  extort  money,  is 
extortion. — People  v.  Tonielli,  81  Cal.  277-279, 

82  Pac.  668. 

Fn  AcTHOftmxs  noH  Othib  States: 

What  is  extortion:  96  Am.  Dec.  193,  note. 
See,  also,  19  Cyc.  36,  37;  23  Cent.  Dig,, 
cols.  257-259,  g  1. 

g  3.   Elements. 

[a]  Although  Penal  Code,  section  772,  pre- 
scribing punishment  of  an  officer  for  taking 
illegal  fees,  does  not  in  terms  require  that 
his  Bct  shall  have  been  knowingly  and  cor- 
roptly  done,  yet  this  must  be  deemed  implied. 
To  warrant  a  conviction,  the  information 
must  allege,  and  the  evidence  taken  together 
must  show,  that  defendant  acted  knowingly 
aod  corruptly. — Triplett  t.  ICunter,  50  Cal. 
U4. 

[b]  Threat  to  sell  land  nnder  void  assess- 
ment is  not  dnress. — Cooper  t.  Chamberlin,  78 
Gftl.  463,  21  Pae.  14. 

Pi»  A0THOBITIB8  nwu  Otkb  STAnfl: 

See  19  Cye.  87-39;  88  Gent.  IHg.,  eoli. 
200-866,  gg  8-8. 

g  4.  UtdlctneDt  Of  Inf  onutloiL 

[a]  Information  for  charging  and  collecting 
illegal  fees  by  officers  must  allege  that  fees 
were  illegal  and  were  collected. — Smith  v. 
Ling,  68  Oal.  325,  9  Pae.  171. 

[b]  Information  charging  that  defendant 
sent  letter  to  person  which  expressed  and  im- 


plied, and  was  adapted  to  imply,  a  threat  to 
impute  disgrace  to  him  and  to  expose  it,  and 
a  promise  to  disclose  nothing,  for  a  certain 
amount,  Is  suflcient.— People  v.  Tonielli,  81 
CaL  875,  88  Pae.  678. 

[c]  An  information  charging  the  defendant 
with  sending  a  threatening  letter  with  intent 
to  extort  money,  which  sets  forth  the  letter, 
wherein  defendant  asked  the  person  addressed 
to  take  some  matter  off  from  bis  hands  whieh 
he  had  written  for  and  in  his  behalf  as  the 
editor  of  a  newspaper,  and  relieve  him  from 
farther  responsibility,  and  stating  that  he 
woufd  go  to  press  the  next  day,  and  which 
charges  that  the  writing  was  adapted  to  im. 
ply  threats,  is  sufficient  to  charge  the  offense. 
It  is  not  necessary  that  a  threat  should  be 
apparent  from  the  face  pf  the  letter,  nor  that 
it  should  be  implied  therefrom;  but  it  is  suf- 
ficient that  the  language  used  is  adapted  to 
imply  a  threat. — People  v.  Choynski,  95  Cal. 
640,  80  Pac  791. 

[d]  An  information  wUeh,  after  elimination 
ox  the  word  "extortion"  in  the  general  desig- 
nation of  the  offense  with  which  the  accusa- 
tion opens,  properly  charges  the  sending  of  a 
threatening  letter  with  intent  to  extort 
money,  will  be  held  to  charge  the  latter  of- 
fense.—People  T.  Brennan,  121  Cal.  495,  53 
Pao.  1098. 

[e]  Information  for  extortion,  stating  that 
the  property  was  obtained  by  reason  of  de- 
fendant's threat  to  accuse  another  of  the 
crime  of  selling  diseased  or  unwholesome 
meat,  was  insufficient,  as  it  did  not  allege  an 
intent  that  the  meat  should  be  eaten,  neces- 
sary to  constitute  a  crime  under  Penal  Code, 
section  383.— People  v.  Hoffman,  126  Cal.  366, 
58  Pae.  856. 

[f]  An  indictment  for  extortion,  charging 
threats  by  defendant  to  accuse  another  of  a 
violation  of  the  laws  of  the  United  States  in 
sale  of  cigars,  is  not  demurrable  because 
charging  a  violation  of  a  federal  and  not  of 
a  state  statute.- People  t.  Sexton,  182  Cal. 
87,  64  Pac  107. 

FOK  AUTHOBITIES  ntOV  OTHXB  STATES: 

See  19  Cyc.  40-48;  83  Cent  Dig.,  cols. 
270-274,  gg  18,  18. 


g  6.  ETldenee. 

[a]  Newspaper  article  referred  to  in  threat- 
ening letter  18  admissible  to  explain  nature 
and  object  of  writer  of  letter. — People  v. 
TonielU,  81  CaL  880,  82  Pae.  678. 

FOB  AUTHOBITIES  IBOU  OTHBB  STATES: 

See  19  Cye.  42,  43;  88  Cent  Dig.,  eols. 
874,  875,  8  14. 


g  6.  TrlaL 

[a]  In  a  criminal  prosecution  for  the  send- 
ing of  a  threatening  letter  with  intent  to 
extort  money,  the  truth  or  falsity  of  the 
charge  li  immaterial,  and  it  is  not  necessary 
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to  instruct  the  juiy  upon  sueh  matters.— Peo- 
ple V.  Choynski,  95  Cal.  640,  30  Pac.  791. 

[b]  In  a  prosecution  under  Penal  Code,  nec- 
tion  523,  providing  for  the  punighment  of 
one  who,  for  the  purposes  of  extortion,  aenda 
a  letter  "expressing  or  implying,  or  adapted 
to  imply,  any  threat  such  as  is  specified  in 
section  519,''  when  the  letter  does  not  on  its 
face  express  or  imply  a  threat,  the  question 
whether  it  is  "adapted  to  imply  any  threat'* 
is  for  the  jury,  and  an  inatructioD  which  aa- 
sumes  that  it  is  so  adapted  is  erroneous, — 
People  T.  Choynski,  95  Cal.  640,  80  Pac.  791. 

[c}  Id  a  proseeation  under  Penal  Code, 
section  523,  providing  for  the  punishment  of 
one  who,  for  the  purposes  of  extortion,  sends 
a  letter  "expressing  or  implying,  or  adapted 
to  imply,  any  threat  such  aa  is  specified  in  sec- 
tion 519,"  an  instruction  that  defendant  is 
guilty  if  the  letter  on  which  the  charge  ia 
based  was  adapted  to  imply  "any  threat,"  ia 
erroneous,  as  only  threats  such  as  are  speci- 
fied in  section  519  are  to  be  considered. — -Peo- 
ple v.  Choynski,  95  Cal.  640,  30  Pac.  791. 

[d]  Instructions  to  the  effect  that  the 
crime  was  committed  if  the  fear  of  the  prose- 
cuting witness,  induced  by  the  threats  of  the 
defendants,  entered  to  any  extent  whatever 
into  the  parting  by  him  with  his  money  are 
erroneous;  and,  where  the  evidence  is  such  as 
specially  called  for  correct  inatructions  upon 
the  subject  of  controlling  cause,  the  error  in 
giving  such  incorrect  instructiona  is  prejudi- 
cial, and  is  not  cured  or  neutralized  by  other 
correct  instructions  aa  to  the  elements  consti- 
tuting the  crime  of  extortion. — ^People  t.  Will- 
iams, 127  Cal.  212.  59  Pac.  S81. 

FOK  AUTHOBITIES  IBOM  OTHEB  STATES: 

See  23  Cent  Dig.,  eoL  275,  S  15. 

g  7.  Actiou  for  PenaltleB. 

[a]  Under  act  of  April  14,  1853,  entitled 
"An  act  to  prevent  extortion  in  office  and 

to  enforce  official  duties,"  any  private  citizen 
may  complain  to  the  district  court  against  an 
officer  for  extortion,  without  averring  or  prov- 
ing, that  he  is  a  party  in  interest  in  its  strict 
sense,  or  has  sustained  any  special  damage  by 
reason  thereof. — ^Marks,  In  re,  45  Cal.  199. 

[b]  Proceedings  under  section  772,  Penal 
Code,  for  charging  and  collecting  illegal  fees 
cannot  be  maintained  after  term  of  office  ex- 
pires.— Smith  V.  Ling,  68  Cal.  325,  9  Pae.  171. 

Fob  authohities  fboic  Other  States: 

Bee  19  Cye.  44-48:  23  Cent  Dig.,  eols. 
267-270,  S  11. 

EXTRA  COMPENSATION. 

Biglit  of  tttonwTB  to.    See  Attomtr  and  OUsDt,  | 

114. 

To  prosecatlng  attomeTi.   8m  District  and  Fzose- 

cnting  Attorneys,  fi  7. 
To  oxecntori  or  •dmlnirtratots.    Bes  Bxeentors  Mid 

AdBilnlstratots,  i  620. 


EXTRADITION. 

Include  dsllTary,  by  ona  coontrr  or  ttftte  to 
auotlier,  of  pariona  cbargsd  witb  tbe  commlsilon 
of  crime  wltliln  tbe  Inrlsdlctlon  of  sneb  otbei  coim- 
tijr  or  stftte,  eltlwr  as  m>tt«  of  oomitj  or  widsr 
provlslOBS  of  traaUu,  eoasUtatloBs,  or  other  eom- 
paots;  nature  and  loope  of  tbe  remsdr  In  goteral; 
eonstttBtlonal,  treaty,  and  statotorjr  provlBiona  re- 
latlBf  tbereto;  in  what  caiw,  and  as  to  wluit  pei- 
Mtti,  and  for  what  offmues,  extradition  is  allowed; 
Jnrisdictlon  over  and  proceeding!  to  obtain  «z- 
ttaditlon;  isfoanee,  reqoltltes,  and  validity  of  d»- 
tnands,  reqalsitloni,  warrant!,  etc;  aireit  and  d«- 
Uvery  of  permns  accnsed;  their  rights  and  liabili- 
ties after  otradition;  mUw  of  proeeadings;  and 
costs  and  expenses  of  inch  procMdiiigs. 

CONSTITUTIONAL  PBOVISIONB,  |  1. 
PERSONS  SUBJECT  TO  BXTKADITION,  |  2. 
ARREST  AND  DETENTION  PSNBINO  EZTBAOI- 
TION,  I  8. 

BKgUISITION  AND  AOCOUPAIITINa  DOCU- 
MENTS. I  d. 

EXECUTIVE  WARRANT  FOR  ARREST  AND  DB- 
LIVERY.  I  5. 

EXAMINATION  AND  DETERMINATION.  |  6. 

RIGHTS  OF  PERSONS  ILLEGALLY  BROUGHT 
WITHIN  JURISDICTION.  |  7. 

INTERNATIONAL,  |  S. 

  IMMUNITY  FROM  PROSECUTION  FOB  AM- 

OTBER  OFFENSE.  |  9. 
 OFFENSES  NOT  SFEOIFZBD  IN  TBEATT, 

I  10. 

Scope  of  inanlry  and  poirers  of  eoart  on  applica- 
tion of  fugitive  for  releaa*  on  habeas  eorpns.  Bee 
Habeaa  Oorpni,  |  S9. 

FOS  AUTHOBITIES  VBOU  OtHEB  STATES: 

Proceedings  for  arrest  and  surrender  in 
one  state  of  fugitives  from  justice  in 
another:  57  Am.  Dec.  389,  note. 

Grounds  upon  which  one  state  may  re- 
fuse to  surrender  persons  demanded  hj 
the  authorities  of  another:  68  Am.  St. 
Bep.  129,  note. 

State  legislation  respecting  extradition, 
to  what  extent  valid:  32  Am.  Bep.  355^ 
note. 

§  1.  Oonstltational  PiovMons. 

[a]  Seetion  S  of  article  4  of  the  Constitntion 
of  the  United  States  ia  a  solemn  eompaet  be- 
tween the  States,  to  be  enforced  bv  state 
legislation  or  by  judicial  action,  and,  being  a 
part  of  the  supreme  law  of  the  land,  it  ia  a 
part  of  the  law  of  each  Stat*!  and  state  offi- 
cers whose  duty  it  is  to  adjudicate  or  execute  ' 
tbe  laws  are  governed  by  it,  and  state  courts 
of  general  original  jurisdiction,  exercising  tbe 
usual  powers  of  common-law  courts,  are  fully 
competent  to  bear  and  determine  all  matters, 
and  to  issue  all  necesflary  writs  for  the  arrest 
and  transfer  of  fugitive  criminals  to  the  au- 
thorized agent  of  the  state  from  which  th«y 
fled,  without  aay  special  legislation. — ^SCattw 
of  Romaine,  23  Cal.  585, 

§  2.   Persons  Subject  to  Extradition. 

[a]  The  governor  of  California  has  no  au- 
thority to  surrender  a  fugitive  who  has  ooni- 
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mitted  s  crime  in  another  itate  unless  judi- 
cial proceedings  have  been  commenced  against 
him  for  the  crime  in  the  state  in  which  it 

was  committed. — White,  Ex  parte,  49  Cal.  434. 

[b]  Where  a  party  has  been  arrested  both 
under  criminal  process  aa  a  fngitive  from 
jostice  from  another  state  and  in  a  civil 
nit,  the  rights  of  the  plaintiff  in  such  snit 
mast  give  way  to  the  interest  of  the  people, 
and  the  fugitive  be  surrendered  to  the  au- 
thorities of  such  other  ftate. — ^Bosenblat,  -Ex 
parte,  51  Cal.  285. 

Ten  Adthoritiks  raou  Other  States: 

6ee  19  Cye.  86-88:  23  Cent.  Dig.,  eols. 
3ie-321,  88  31-38. 


I  S.  Arrest  and  Detention  Pending  Extradi- 
tion. 

[a]  The  law  of  California  authorizing  the 
arrest  of  a  fugitive  from  justice  who  has 
fled  from  another  state,  before  a  demand  for 
his  surrender  by  the  executive  authority  of 
the  state  from  which  he  fled,  and  his  deten- 
tion for  a  reasonable  time  to  afford  an  oppor- 
tunity for  such  executive  demand,  is  not  in 
conflict  with  Constitution  of  the  United 
States,  article  4,  section  2. — Cubreth,  Ex 
parte.  49  Oal.  486. 

p>]  The  legialature  may  prescribe  whatever 
conditions  it  sees  flt  to  the  mode  in  which 
preliminary  arrest  of  a  fugitive  from  justice 
from  another  state  shall  be  made. — ^Bosenblat, 
Ex  parte,  51  Cal.  285. 

Fob  Authobities  ntoii  Othxb  States: 

26  L.  B.  A.  33,  note.  See,  also,  19  Cyc. 
95,  96;  23  Cent.  Dig.,  cola.  321,  322.  § 
34;  cols.  333,  834,  {44;  wis.  837-339, 
8S  48-50. 


8  4.-  Beqnlsltlon  and  Accompanying  Doen- 
ments. 

[a]  It  is  not  necessary  that  the  affidavit 
should  state  that  the  prisoner  is  a  "fugitive 
from  justice,"  the  allegation  that  he  com- 
mitted the  crime  and  then  secretly  fled  suffi- 
ciently shows  that  he  is  a  fugitive  from  jus- 
tice.— ^Manchester,  Ex  parte,  S  Cal.  237. 

[b]  Where  the  requisition  for  the  extradition 
of  a  fugitive  from  justice  certifies  that  the 
affidavit  on  which  it  was  issued  was  duly  au- 
thenticated according  to  the  laws  of  the 
itate,  it  is  sufficient  to  prove  ita  genuineness. 
Manchester,  In  re,  5  Cal.  237. 

[c]  The  affidavit  on  which  a  requisition  for 
the  extradition  of  a  furtive  is  issued  need 
not  charge  the  crime  with  all  the  exactness 
necessary  to  be  observed  in  an  indictment, 
it  being  sufficient  if  the  crime  be  distinctly 
set  forth.— Manchester,  In  re,  5  CaL  237. 

[d]  An  affidavit  accompanying  a  requisition, 
which  merely  states  that  affiant  "has  reason 
to  believe  and  does  believe"  that  petitioner 
embezzled  or-  fraudulently  converted  to  his 
own  use  the  property  mentioned,  is  insuffi- 


cient for  the  governor's  warrant  of  arrest 
as  a  fugitive  from  justice,  in  that  it  is  not 
positive  in  its  charge.— Spears,  Ex  parte,  88 
CaL  640.  22  Am.  St.  Bep.  341,  26  Pae.  608. 

Fctt  Auraoamis  fboh  Othbb  States: 

28  L.  B.  A.  801,  note.   See,  also,  19  Cyc. 
89-91;  28  Cent.  Dig.,  cols.  822-388,  » 


$  5.  Ezecntlve  Wamat  for  Arrest  and  De- 
livery. 

[a]  Warrant  of  governor  should  clearly 
state  that  person  is  charged  in  some  territory  - 
of  the  United  States  with  treason,  felony,  or 
other  crime;  that  he  has  fled  from  justice, 
and  is  found  in  this  state,  and  that  the  ex- 
ecutive authority  of  the  territory  from  which 
he  fled  has  demanded  his  delivery,  to  be  re- 
moved to  the  territory  having  jurisdiction  of 
the  crime. — Matter  of  Bomaine,  23  Cal.  685. 

[b]  A  warrant  for  the  rendition  of  a  fugi- 
tive from  justice  is  defective  when  it  omits 
to  state  that  the  person  to  be  arrested  has 
fled  from  justice  and  that  he  is  found  in  this 
state,  bnt  the  prisoner  will  not  be  discharged 
on  habeas  corpus  when  the  return  furnished 
a  copy  of  the  requisition  and  the  original 
affida^t  by  which  these  faets  an  supplied. — 
Bomaine,  In  re,  83  CaL  586. 

[e]  Under  the  state  statute  the  governor ' 
has  anthority  to  issue  his  warrant  for  the  ar- 
rest and  delivery  of  fugitives  from  justice 
when  the  requisition  comes  from  the  executive 
authority  of  a  territory. — Bomaine,  In  re,  23 
CaL  985. 

[d]  Proceedings  for  the  arrest  and  detention 
of  fugitives  from  justice  in  California  are  re- 
quired to  be  similar  to  those  against  persons 
charged  with  crimes  committed  in  the  state, 
and  the  warrant  must  specify  the  offense 
alleged  to  have  been  committed  by  the  ac- 
cused.—Cubreth,  Ex  parte,  49  CaL  436. 

[e]  Facts  recited  in  warrant  issued  by  gov- 
ernor in  extradition  proceedings  are  taken 
as  true  when  not  disputed. — Lewis,  Ex  parte, 
79  Cal.  97,  21  Pac.  653. 

[f  ]  Warrant  of  arrest  issued  by  governor  in 
pursuance  of  requisition  made  by  governor 
of  Colorado  held  to  recite  facta  sufficient  to 
ground  issuance  of  warrant.— Lewis,  Ex 
parte,  79  CaL  96,  97,  21  Pac.  553. 

[g]  The  governor  of  the  state  is  not  author- 
ized to  issue  his  warrant  for  the  arrest  of  a 
fugitive  from  justice,  unless  it  is  shown  to 
him  that  the  fugitive  is  substantially  charged 
with  a  crime  in  the  state  from  which  it  is  al- 
leged he  has  fled,  and  this  fact  must  be  made 
to  appear  by  a  copy  of  an  indictment  found, 
or  an  affidavit  made  before  a  magistrate  of 
such  state,  certified  as  authentic  by  the  gov- 
ernor of  the  state  making  the  demand. — 
Spears,  Ex  parte,  88  CaL  640,  22  Am.  St.  Bep. 
341,  26  Pac.  608. 

§  6.  Examination  and  Determination. 

[a]  Courts  possess  no  power  to  control  ex- 
ecutive discretion  in  surrendering  fugitives 
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from  jiutice,  dot  can  they  compel  a  Borrender 
in  sncQ  case;  yet,  the  exeentiTe  having  acted* 
that  Alacretion  may  be  examined  into  in 
erery  case  where  the  liberty  of  the  rabject  ia 
involTed. — ^Haneheater,  Ex  parte,  S  Cal.  237. 

[b]  Leeialatnre  may  prescribe  whatever  eon- 
ditions  it  sees  fit  to  the  mode  in  which  ex- 
amination of  fusitive  from  jnatiee  from  an- 
other state  shau  be  condaeted. — ^Bosanblat, 
Ex  parte,  51  Cal.  285. 

[c]  Fagitlve  is  entitled  to  discharge  if  his 
examination  upon  arrest  is  postponed  against 
his  consent,  contrary  to  law. — Bosenblat,  Ex 
parte,  51  Cal.  285. 

[d]  Whether  the  alleged  furtive  is  snbstan- 
tially  charged  with  a  crime  in  the  state  from 
which  it  ia  alleged  he  has  fled  ia  a  qaeatton  of 
law  which  ia  always  open,  upon  the  face  of 
the  papers,  to  judicial  inquiry,  upon  an  appli- 
cation for  a  writ  of  habeas  corpus. — Speara, 
Ex  parte,  88  Cal.  040,  8S  Am.  St.  Bep.  341, 
26  Pac.  608. 

Fob  AuTHOBinxs  nou  Omn  States: 
Bee  23  Cent.  Dig.,  eoL  328,  {  39. 


8  7.  Bights  of  Persoiu  niegaUy  Brought 
WitaiiB  Jurisdiction. 

[a]  Illegal  extradition  by  kidnaping  or 
other  wrongful  means  will  not  deprive  state 
court  of  power  to  try  fugitive  brought  before 
it.— People  V.  Pratt,  78  GaL  340,  20  Pae.  73t 

Fob  Atn'lHoaiTiES  raoH  Othis  Statis; 

See  19  Cyc  90;  28  Cent  Dig.,  coI«.  343, 
844,  S  04. 

{  8.  InteniatloiuL 

[a]  The  offense  of  embezzliog  public  moneys 
is  extraditable  under  the  treaty  of  Decem- 
ber 11,  1861,  between  tW  United  States  and 
Mexico.— People  v.  Gray,  66  Cal.  271,  0  Pae. 
240. 

[b]  It  seems  that  practice  ia  to  refuse  to 
ask  or  accept  surrender  of  fugitive  from  any 
country  with  which  United  States  haa  no 
extradition  treaty.- People  v.  Pratt,  78  Cal. 
348,  20  Pae.  734. 

Foe  AtTTHcsiTiBs  nou  Othie  States: 

See  19  Oyo.  50-83;  28  Cent.  Dig.,  cols. 
278-310,  SS  1-25. 

g  9.    Immimlty  fmn  Prosecution  tn 

Another  Offense. 

[a]  An  extradited  person  can  only  be  tried 
for  an  extraditable  offense,  and  only  for  the 
offenae  for  which  he  ia  extradited.— People  t. 
Gray,  66  Cal.  271,  5  Pae.  240. 

[b]  The  rale  that  when  a  defendant  has 
been  aurrendered  in  pursuanee  of  a  treaty, 
for  trial  for  a  specific  charge  named  there- 
in, he  cannot  be  placed  upon  trial  for  any 
other  than  the  particular  offense  named  in 


the  extradition  proceeding,  does  not  apply 
where  the  defendant  haa  not  been  snrren- 
dered  in  pursuance  of  the  treaty;  and  the 
fact  that  he  was  surrendered  for  trial  upon 
a  particular  indictment  referred  to  in  the 
warrant  of  arrest  for  extradition,  and  that 
such  indictment  was  set  aside  upon  his  mo- 
tion after  extradition,  does  not  entitle  him 
to  a  discharge  upon  habeas  corpus  when  re- 
arrested upon  a  complaint  charging  him  with 
the  identical  offense  named  in  the  indictment 
set  aside.— Fobs,  Ex  parte,  102  CaL  347,  41 
Am.  Bt.  Bep.  182,  36  Pac.  669. 

FW  AuTHOBiTiBs  raoH  Otheb  States: 

Bight  to  try  extradited  person  for  other 
offenses:   10  Am.  St.  Bep.  207,  note. 

§  10.   Offenses  not  Speeifled  in  Trea^. 

[a]  When  a  treaty  with  a  foreign  govern- 
ment provides  for  the  extradition  u  fugitives 
charged  with  particular  crimes,  the  recipro- 
cal duty  of  delivering  up  peraons  charged 
with  crime  is  confined  to  the  particular  cases 
for  which  the  treaty  haa  provided;  but  the 
existence  of  a  treaty  providing  for  extradi- 
tion for  certain  specified  crimes  does  not  de- 
prive either  nation  of  the  power  and  right 
to  exercise  its  own  Secretion  in  surrendering 
fugitives  from  justice  in  cases  not  coming 
within  the  terms  of  the  treaty. — Foss,  Ex 
parte,  102  CaL  847,  41  Am.  8t  Bep.  182,  36 
Pae.  669. 

[b]  la.  ration  to  persons  eharged  with  of- 
fenses not  named  in  the  treaty,  each  gov- 
ernment, as  an  incident  of  its  sovereignty, 
may  either  grant  or  deny  to  the  fugitive  an 
asylum  within  its  sovereignty  or  jurisdiction; 
and  when  a  criminal  is  surrendered  apon 
charge  of  a  cjime  which  is  not  extraditable 
under  the  treaty,  it  must  b?  presumed  that 
the  surrender  was  made  in  the  exercise  of  its 
own  sovereign  discretion,  and  as  an  act  of 
comity. — Fosa,  Ex  parte,  102  Cal.  347,  41  Am. 
St.  Bep.  182,  36  Pae.  660. 

EXTRALATEBAL  BIGHTS. 

Utata  vsltt  or  lode  leaatfoBa.   1st  lllnsa  and  ma. 
efda^  I  ST. 

EXTRAS. 

Isleiest  OB  eonferaetor's  daaand  ttx.   tm  iBlsteat, 
I  16. 

EXTRATERRITORIAL  EFFECT. 

Of  asBlgnmstt  for  bsosflt  of  ersdltors.   flss  Asslgn- 
BMBts  for  BsBsOt  of  Orsdltora,  |  S4. 

EZTBATEERITORIAL  JURISDIO- 

TION. 

Sm  Oonita,  II  7-9. 
Powai  of  IsglBUtmte  to  eontsr.   Bm  Ooutts,  |  SS. 

EXTRATERRITORIAL  OPERATION. 

Of  laws.    8m  SUtntss.  |  109. 
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SZTBA  WOBK. 

Vgk%  tt  MBtneter  to  <wiip«wittw  («r.  0» 

tract*,  I  ITS. 
Bl^  of  oorpMMtt  oOoMI  M  wawnMM  for*  ■■• 

OoKponUMU,  I  SM. 


EXTBIN8X0  OIBOUMSTANOES. 

Ai  siild«  to  ootwtnutlra  of  dNd.    8m  DMds,  |  80. 
As        to  eoaotraatteB  of  liMd  ■ortgin.  Mm 
Moitgagot,  I  4S. 

EYESiaHT. 

Ctomptuner  of  ospnU  to  teotUr  u  to  eonpuaUTO 
powan  Of.   Sm  Cfadmlail  Lxw.  |  sas. 

FACE  or  ooxntT. 

OoBliBpt  in.  Um  of  ooul.   8oo  OoBtaast^  |  a. 


FAOTOBIES. 

loo  XuiBfMtanc 


FACTORS. 

nulodo  tho  xofolfttlon  and  condnot  of  tho  Inul- 
iMoo  of  notlvlBg  uid  wUlnc  |oo<U  eouignod  or 
otiMrviM  latnutMl  to  factora,  commiulon  m«r- 
cbojits,  otc  fox  iolo;  xlchto,  powori,  dntlw,  ud 
lUbUltUs  of  porooas  onsagod  is  micli  bulaoM 
•ad  tko  pdaelpoU  et  ooBlgaon,  m  Mvoon  Umt- 
iolvoa  and  u  to  otkoro,  ulilBg  from  nwh  eoa- 
olgmmmti,  otc,  and  IscUontal  trattoaetloiu,  onoh  «■ 
adwwoi,  plodseo,  oto.,  oq^odaUy  aa  affoetod  by 
tlulT  poaaoBiloa  or  oontrol  of  tho  goodi  oz  <tf 
ovUoaeos  of  Utio. 

WHO  ABB  FAOrOBS.  1  1. 
STATITTE  00N8TBUED,  |  3. 

IKSTRnCTIONS      OF      PRINCIPAL  —  PABOL 

CHANGE,  t  8. 
DELEGATION  OP  AUTHORITY,  |  4. 
POWER  TO  PLEDGE  OR  SELL,  |  5. 
SALE— TIME  AND  MANNER,  |  6. 
  PRICE,  I  7, 

DEL  CREDERE  OOMHISSIOM.  |  8. 
eUARANTT  BT  FAOTQB  OF  SALE  PRICE,  |  S. 
OONVEBSIOH  BT  FAOTOBi,  |  10. 
BATTFIOATIOK  OF  FAOTOB'S  ACTS.  |  11. 
ACTIONS   BT   PBINOIPAL   AGAINST  FAOTOB. 
I  12. 

COMMISSION  OF  COMPENSATION,  |  18. 
LIEN  FOR  COMPENSATION,  |  14. 
RIGHTS   AND   LIABXLPriES  OF  THIRD  FBB- 
80N8,  I  IS. 

So*,  alao,  AaoUoBi;  Broton;  Pilaolpal  and  AgOBt. 

§  1.  Vtao  lira  Faeton. 

[a]  defendant  aerMd  to  sell  plaintiff 'a  wine 
at  a  certain  net  pnee,  the  exceaa  to  be  divided 
eqaally  between  them.  After  receiving  a 
part,  and  making  advances  to  plaintiff,  and 
pajing  freight,  under  the  agreement  between 
them,  defendant  refased  to  receive  an^  more; 
and,  before  anjr  of  the  wine  had  been  sold, 
plaintiff  demanded  a  retnm  of  that  which 
defendant  had  received,  without  offering  to 


pay  back  the  money  which  defendant  had 
advanced  and  expended  for  freight.  Held, 
that  under  Civil  Code,  eeetions  2026,  8051, 
8058,  defining  a  factor,  and  giving  him  a  lien 
on  the  property  placed  in  his  handi  for 
money  advanced  and  expended,  defendant  waa 
a  factor. — Lehmann  v.  Schmidt,  87  CaL  15, 
22  Pac.  973,  24  Pa«.  120,  25  Pae.  161. 

[b]  Plaintiff,  at  defendant's  reqaeat,  de- 
livered to  it  a  ear  of  lemons  for  the  purpose 
of  completing  a  sale  already  effected  by  de- 
fendant at  a  stated  price,  defendant  to  receive 
a  certain  commission  on  the  sale.  Held,  that 
defendant's  relation  to  plaintiff,  after  the  de- 
livery of  the  lemons  to  it,  was  substantially 
that  of  a  factor,  and  that  it,  having  without 
plaintiff's  authority  or  knowledge,  taken  them 
elsewhere,  and  sold  them  at  a  loss,  waa  liable 
for  their  value. — ^Betts  v.  Southern  California 
Frait  Exeh.,  144  CaL  402,  77  Fm.  993. 

Ite  APTOHUTIBB  noM  Othte  Statis: 

Bee  IB  Cye.  US,  U6:  28  Oeat.  Dig,  eola. 
348-360,  8  L 

§  2t  Stfttnts  Oonstmad. 

[a]  Section  2317,  Civil  Code,  does  not  apply 
to  factors. — ^Wiap  v.  Hazard,  66  Cal.  459,  6 
Pae.  91. 

§  3.  Uutroetloiui  of  Principal— Parol  Oliaiige. 

[a]  Written  instructions  to  factor  may  be 
changed  by  paroL—Cortis  v.  Starr  A  Co.,  85 
Cal.  377,  24  Pae.  806. 

§  4.  Delegation  of  Authority. 

[a]  Bepreseotative  of  factor  held  to  have  no 
authority  to  store  goods  of  his  factor's  prin- 
cipals in  his  own  name.— Akron  Cereal  Co. 
V.  First  Nat.  Bank  (Cal.  App.),  84  Pac.  778. 

[b]  Under  Civil  Code,  section  2368  (3),  rep- 
resentative of  factors  held  not  entitled  to 
exercise  authority  of  factors,  nor  to  have  their 
authority  delegated  to  him. — Akron  Cereal 
Co.  V.  First  Nat.  Bank  (Cal.  App.),  84  Pac 
778. 

Vom  AoTHcniTBS  noH  Othxb  States: 

See  19  Cye.  119;  23  Cent  Dig.,  col.  354, 
S  10. 

§  5.   Power  to  Pledge  or  SelL 

[a]  Business  of  factor  is  to  sell  goods  and 
not  to  bay,  and  possession  alone  gives  no  au- 
thority to  pledge.— Carpentier  v.  Hart,  5  Cal. 
405. 

[b]  The  rule  as  to  the  lack  of  power  in 
factors  to  pledge  applies  only  to  technical 
factors,  whose  notorious  employment  is  to  sell 
goods  of  others,  consigned  to  them  for  that 
purpose. — Hutchinson  v.  Boure,  6  Cal,  383. 

fc]  Where  goods  are  in  the  possession  of  a 
factor,  whose  usual  business  it  is  to  buy  and 
sell  floods  on  his  own  account,  and  who  is 
clothed  with  the  external  evidences  of  owner- 
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■hip  of  the  particnlor  goods,  snch  apparent 
ownership  gives  him  the  power  to  sell  or 
pledge^Sntchinson  r.  Bonn,  6  Cal.  383. 

[A]  The  rale  that  a  factor  cannot  pledge  the 

fjoas  of  his  principal  ia,  in  thia  state,  con- 
ned  to  technical  factors,  when  the  riehts  of 
third  parties  are  involved. — Horr  v.  Barker, 
11  Cal.  393,  70  Am.  Dec.  791. 

[e]  A  factor  cannot  pledge  as  security  for 
his  individual  debt  the  goods  of  his  principal 
consigned  to  him  for  sale. — ^Wright      Solo-  • 
mon,  19  Cal.  64,  79  Am.  Dec.  196. 

[f]  Rule  that  factor  authorized  only  to  sell 
cannot  pledge  is  unlimited,  and  not  confined 
to  technical  factors. — Wright  v.  Solomon,  19 
Cal.  64,  79  Am.  Dec.  196. 

[g]  A  pledge  of  the  property  of  his  prin- 
cipal, made  by  a  factor  having  its  possession 
and  control,  as  security  for  his  individual 
debt,  is  good  as  against  the  principal,  if  the 
pledgee  acted  in  the  due  course  of  business 
without  notice  of  the  actual  ownership. — 
Wisp  T.  Hazard,  66  Cal.  450,  6  Pac  91. 

Foe  Authobities  raou  Other  States: 

See  19  Cye.  123;  23  Cent.  Dig.,  eols. 
364-367,  S  20. 

§  6.  Balft— Tims  and  Maama. 

[a]  Where  factors  agreed  to  sell  raisins  eon- 
signed  to  them,  and  use  their  best  ability  to 
obtain  the  highest  market  price,  and  not  to 
sell  below  the  price  fixed  by  a  fruit-grower's 
association  at  the  place  where  the  raisins 
were  to  be  delivered,  without  consulting 
tbeir  -  principal,  evidence  of  the  prevailing 
prices  of  raisins  at  such  place  was  admissible 
on  the  question  of  the  factors'  diligence 
in  making  sales,  though  the  raisins  were 
in  faet  sold  in  other  markets,  since  by  the 
agreement  the  factors  were  not  required  to 
sell  in  any  particular  market. — Mackenzie  v. 
HodgkiuB,  126  Cal.  591,  77  Am.  St.  Rep.  209, 
59  Pac.  36;  Hodgkin  v.  Williams,  126  OaL 
591,  77  Am.  St.  Bep.  209,  59  Pac.  36. 

§  7.   Price. 

fa]  Where  factors  agreed  not  to  sell  raisins 
below  prices  fixed  by  a  fruit-growers'  asso- 
ciation, withoat  defendant's  consent,  and  two 
months  after  the  contract  was  made  the  as- 
sociation abandoned  its  schedule  of  prices, 
and  did  not  fix  further  prices,  the  netors 
were  not  thereby  entitled  to  sell  for  less 
than  the  association's  prices  at  the  time  of 
the  contract,  without  defendant's  consent. — 
lunckenzie  v.  Hodgkin,  126  Gal.  591,  77  Am. 
St.  Rep.  209,  59  Pac.  36;  Hodgkin  t.  Will- 
iams. 126  Cal.  501,  77  Am.  St.  Bep.  209,  69 
Pac.  36. 

For  Authorities  raoH  Other  Stxtes: 

See   19  Cyc.  128;  23  Cent.  Big.,  Mil. 

378-381,  §  25. 

§  8.   Del  Oredere  Commlwriwi. 

[a]  Money  received  by  an  administrator 
in  payment  for  goods  sold  by  his  intestate 


as  a  factor  on  s  del  credere  eommissloB  fonns 
no  part  of  his  assets. — Stanwood  t.  Sage,  22 
Cal.  617. 

For  Authorities  from  Other  States: 

See  19  Cyc.  133;  23  Cent.  Dig.,  cols. 
394-396,  Sfi  32,  88. 

g  9.  Onuran^  "bj  Factor  of  Sale  Price. 

[a]  When  an  agent  employed  to  sell  fruit 
guarantees  to  his  principal  a  sale  at  a  fixed 
profit,  he  is  liable  to  the  principal  for  that 
profit,  irrespective  of  the  market  value  of 
the  fruit.— Pugh  v.  Porter  Bros.  Co.,  118  Cal 
628,  SO  Pac.  772. 

[b]  A  fruit  company  contracted  with  an 
association  to  take  from  it  No.  1.  fruit, 
"guaranteeing  original  sales  and  collections; 
it  being  understood  that  all  responsibility" 
of  the  association  ceases  when  said  fniit 
is  accepted"  by  the  company  on  board  cars. 
Held,  that  the  company,  having  accepted 
fruit  as  No.  1.  without  any  representations  of 
the  association  touching  its  equality,  was 
bound  to  account  for  that  quality  of  fruit, 
although,  through  a  latent  defect,  the  fruit 
proved  to  be  inferior, — ^Tustin  Fruit  Assn.  v. 
Earl  Fruit  Co.,  53  Pac.  693. 

[c]  Plaintiff  sued  on  a  contract  by  which 
defendant  agreed  to  sell  plaintiff's  fruit,  and 
guarantee  sales;  alleging  that  plaintiff  "sold 
and  delivered"  at  a  certain  place  a  stated 
amount  of  fruit,  which  was  picked,  packed, 
and  loaded  "by  plaintiff  under  the  inspec- 
tion and  approval  of  the  defendant,  and  was 
received,  accepted,  and  receipted  for  by  de- 
fendant at  the  prices  mutually  agreed  upon 
by  plaintiff  and  defendant  for  said  fruit," 
and  setting  forth  the  amount  unpaid  from 
defendant  to  plaintiff  for  said  fruit.  Held, 
that  the  allegation,  taken  in  connection  with 
the  contract,  showed  a  sale  by  defendant,  as 
a  factor,  for  plaintiff,  for  which  it  was  li- 
able under  its  contract  of  guaranty. — ^Tus- 
tin  Fruit  Assn.  Earl  Fruit  Co.,  53  Pac. 
603. 

[d]  An  association  contracted  with  a  fmit 
company  to  deliver  No.  1  fmit,  f.  o.  b.,  and 
the  company  was  to  guarantee  the  sale.  The 
association  also  agreed  to  deliver  to  the  com- 
pany No.  2  fmit,  f.  0.  b.,  the  sale  of  which 
the  company  did  not  guarantee.  The  fmit 
was  picked,  graded,  culled,  and  packed  un- 
der the  supervision  of  the  company's  agent, 
who  receipted  for  it  as  "Sold,  f.  o.  b."; 
and  the  company's  president  testified  that, 
at  the  time  of  shipment,  account  sales  were 
rendered  the  association  by  the  company  on 
the  assumption  that  the  fmit  was  No.  1  ex- 
cept where  otherwise  stated.  Held,  that  a 
certain  consignment,  not  sliown  to  be  within 
the  execution,  was  accepted  by  the  company 
as  No.  1  fruit. — Tustin  Fmit  Assn.  v.  Earl 
Fruit  Co.,  53  Pac.  693. 

[e]  Under  Civil  Code,  section  2029,  provid- 
ing that  "a  factor  who  charges  his  principal 
with  a  guaranty  commission  upon  a  sale, 
thereby  assumes  absolutely  to  pay  the  price 
when  it  falls  due,  as  if  it  were  a  debt  of 
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tu  oTrn,"  and  seetion  2794,  proTiding  that 
the  obligation  of  a  faetor  woo  aodertakes, 
for  a  eommiasion,  to  sell  merchandise  and 
guarantee  the  sale  is  original,  and  need  not 
be  in  writing,  a  factor  selling  under  a  guar- 
anty of  sales  becomes  liable  absolutely  for 
the  price,  and  a  findiDg  that  it  was  the 
purchaser  is  immaterial  error. — Tustin  Fruit 
Assn.  V.  Earl  Fruit  Co.,  53  Pae.  693. 

Fob  AuTHOBims  raou  Other  States: 

See  19  Cjc.  136;  23  Cent  Dig.,  coll. 
390-898,  SS  29,  80. 

{  10.  Cvawmim  bjr  Factor. 

[a]  Defendant  agreed  to  lell  plaintiff's 
wine  at  a  certain  net  price,  the  excess  to  be 

divided  equally  between  them.  After  receiv- 
ing a  part,  and  making  advances  to  plaintiff, 
and  paying  freight,  under  the  agreement  be- 
tween them,  defendant  refused  to  receive 
any  more;  and,  before  any  of  the  wine  had 
been  sold,  plaintiff  demanded  a  return  of 
that  which  defendant  had  received,  with- 
out offering  to  pay  back  the  money  which  de- 
fendant had  advanced  and  expended  for 
freight.  Held,  that  nnder  Civil  Oode,  see* 
tioQs  2026,  3051,  3053,  defining  a  ''factor," 
and  ^ving  him  a  lien  on  the  property  placed 
in  his  hands  for  money  advanced  and  ex- 
pended, defendant  had  a  right  to  retain  it, 
BO  that  his  refusal  to  comply  with  the  de- 
mand did  not  constitute  a  conversion. — Leh- 
mann  t.  Schmidt,  87  GaL  15,  22  Pae.  S73, 
24  Pae.  120,  25  Pae.  161. 

FiS  AUTHOBITtES  TBOM  OTRBB  STATES; 

See  19  Cyc.  141;  23  Cent.  Dig.,  eoli. 
410-412,  8  41. 

{  11.  Batlflutton  of  Factor's  Acts. 

[a]  Plaintiff  consigned  goods  to  defendants, 
with  instructions  not  to  sell  below  a  certain 
price  without  first  advising  him.  Defend- 
ants sold  at  a  price  lower  than  that  named, 
and  without  eonsnlting  plaintiff,  bnt  notified 
him  immediately  after  the  sale.  Plaintiff  wu 
absent  from  home  when  defendants'  letter 
arrived,  bnt,  after  his  retnrn,  made  no  ob- 
jection to  the  sale,  until  several  months  had 
elapsed.  Held,  that  plaintiff's  failure  to  dis- 
avow defendants'  acta  immediately  on  the 
learning  of  the  facts  of  the  sale  was  a  rati- 
fication precluding  recovery  of  damages 
therefor.— Kendall  t.  Earl,  44  Pao.  791. 

Vtm  Adthobjtieb  raoH  Othkb  States  : 

See  19  Cyc.  142;  23  Cent  Dig.,  cols. 
418-416,  S  42. 

{  12.  AetUms  Ify  Prlnelpal  Against  Factor. 

[a]  In  an  action  for  money  had  and  re- 
ceived by  the  consignor  the  amount  of  goods 
BoM  on  credit  by  the  consignee,  having  no 
authority  so  td  sell,  can  be  recovered. — John- 
son V.  Totten,  3  Cal.  343,  58  Am.  Dec.  412. 

[b]  The  plaintiff  may  show  the  manner  in 
which  defendants  became  possessed  of  the 


goods  where  defeodanta  were  sued  as  factors, 
and  though  the  proof  should  show  that  they 
became  possessed  of  them  wrongfully,  it  will 
be  suflScient  to  maintain  an  action  against 
them,  as  consignees  of  factors.— Lubert  T. 
Chauviteau,  3  Cal.  458,  58  Am.  Dec.  415. 

[c]  If  the  plaintiff  waives  the  tort  and  sues 
defendants  as  factors  they  must  be  considered 
as  acting  under  his  authority,  and  plaintiff 
can  only  recover  the  net  proceeds  of  sales 
effected  by  them,  after  deducting  necessary 
charges  and  commissions. — Lubert  t.  Chauvi- 
teau, 3  Cel.  458,  58  Am.  Dec.  415. 

[d]  It  is  error  to  admit  evtdenee  of  the 
value  of  the  goods  sold  where  one  waives  a 
tort  against  a  factor  and  sues  in  assumpsit, 
where  no  chMge  is  made  of  fraud,  nonper- 
formance, or  negligence.  The  strict  measure 
of  damages  in  such  case  is  the  net  proceeds 
of  sale. — Lubert  t.  Chauviteau,  3  Cal.  458. 

[e]  When  the  defendants  were  ened  as 

factors  it  was  not  necessary  to  set  forth  in 
their  answer  their  claim  for  disbursements, 
eommtssions,  etc.,  by  way  of  setoff. — ^Lubert 
V.  Chanviteau,  3  CaL  458,  58  Am.  Dec.  415. 

[f ]  In  an  action  against  factors  it  was  error 
for  the  eonrt  to  charge  the  jury  that  it  was 
for  them  exclusively  to  say  what  amount  the 
plaintiff  was  entitled  to  recover,  and  that  de- 
fendants were  liable  for  the  value  of  the 
goods  at  the  time  of  demand  made. — ^Lubert 
V.  Chauviteau,  3  CaL  458. 

[g]  A  plaintiff  has  a  right  to  waive  a  tort, 

as  against  factors,  and  to  bring  hie  action  to 
compel  them  to  account,  and  for  the  net  pro- 
ceeds arising  from  the  sales. — ^Lubert  t. 
Chauviteau,  3  CaL  458,  68  Am.  Dee.  41S. 

[h]  The  liability  of  a  consignee  to  his  prin- 
cipal for  the  proceeds  of  sales  made  accrues, 

in  the  absence  of  original  instructions  to  re- 
mit proceeds  on  sale,  on  demand,  or  iostme- 
tions  to  remit,  and  not  upon  receipt  of  oto- 
eeeds  by  the  consignee.— Kane  Cook,  8  CaL 
44S. 

[i]  Bight  of  action  against  consignee  under 
instructions  to  remit,  accrues  upon  consign- 
or's knowledge  of  receipt  of  proceeds. — Kane 
V.  Cook,  S  Cal.  449. 

[j]  Money  received  by  an  administrator  for 
goods  sold  by  his  intestate  as  a  factor  on  a 
del  credere  commission  is  not  a  part  of  the 
assets,  and  may  be  recovered  in  an  action 
for  money  had  and  received. — Stanwood  v. 
Sage,  22  CaL  016. 

[k]  There  being  evidence  that  plaintiff  de- 
livered fruit  in  bulk  to  defendants  for  sale 
on  commission,  and  that  defendants  guaran- 
teed that  it  would  bring  a  certain  amount  per 
ton,  evidence  that,  after  defendants  received 
the  fruit,  they  packed  the  same  in  forty 
pound  boxes,  in  which  it  was  sold,  would  not 
justify  an  instruction  that,  if  the  fruit  was 
received  and  sold  by  the  box,  plaintiff  should 
be  credited  only  at  the  rate  of  forty  pounds 
per  box  for  each  bos  sold. — Ah  Tong  v.  Earl 
Fruit  Co.,  112  Cal.  679,  45  Pac  7. 
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[1]  Where  defendant  seeks  by  way  of 
counterclaim  to  recover  damages  for  plain- 
tiffs' breach  of  contract  to  ship  and  sell  fruit 
on  his  account,  the  fact  that  plaintilb  in- 
spected the  fruit  before  entering  into  the  eon- 
tract  does  not  preclude  them  from  showing, 
for  the  purpose  of  reducing  the  damages, 
that  the  fruit  was  of  inferior  quality. — ^Earl 
Fruit  Co.  V.  Curtis,  116  Cat  032,  48  Pae.  793. 

[m]  For  the  purpose  of  determining  whether 
a  factor  obtained  the  lieat  price  for  fruit  con- 
signed to  him  for  sale,  endence  of  the  value 
or  the  fruit  within  a  reasonable  time  after 
the  receipt  by  tbe  factor  is  competent,  and 
not  the  average  price  of  an  average  crop  of 
similar  fruit  for  the  entire  season. — ^Pago  t. 
Porter  Bros.  Co.,  118  Cal.  628,  SO  Pae.  772. 

[n]  Error  in  rejecting  evidence  offered  by 
the  factor  of  the  value  of  fruit  at  C,  and  per- 
mitting evidence  of  its  value  at  the  place  of 
shipment,  was  not  cured  by  evidence  offered 
by  the  lactor  of  the  value  of  the  fruit  at  the 
latter  place,  as  he  was  entitled  to  show  that 
the  market  value  at  C.  was  different  from 
what  the  witnesses  stated  it  to  be  at  the  place 
of  shipment. — ^Pugh  v.  Porter  Bros.  Co.,  118 
Cal.  628,  50  Pac.  773. 

[o]  Under  a  contract  by  ft  factor  for  the 
sale  of  fruit  at  C,  proof  of  its  market  value 
at  0.  is  proper  for  the  purpose  of  showing 
that  the  factor  obtained  the  best  price;  and 
it  is  error  to  admit  evidence  of  its  value  at 
the  place  of  shipment. — Pugh  v.  Porter  Bros. 
Co.,  118  Cal.  628,  80  Pae.  772. 

[p]  In  an  action  to  recover  a  sum  of  money 
due  from  a  sale  of  raisins  by  defendants  for 
plaintiff,  where,  there  is  evidence  that  the 
agreement  between  plaintiff  and  defendants 
e^led  for  raisins  of  a  good  quality,  and  there 
is  evidence  tending  to  show  that  the  raisins 
were  sold  in  the  F.  market,  and  were  to  be 
delivered  at  P.,  evidence  of  the  quality  of  the 
raisins  and  of  the  market  value  at  F.  is  ad- 
missible.— Estrella  Vineyard  Co.  v.  Butler,  125 
Cal.  232,  57  Pac.  980. 

§  13.  Oommlssioa  or  Compensation. 

[a]  Commissiona  cannot  be  had  for  making 
a  sale  which  the  person  was  not  authorized 
to  make,  and  which  the  owner  re8einded.r— 
Miller  V.  Price,  39  Pac.  781. 

FOB  AuTHOBinas  feom  Othee  States: 

See  19  Cyc.  150-153;  23  Cent.  Dig.,  cola. 

435-439,  §S  58,  59. 

§  14.  Ill  en  for  Convensatlau 

[a]  A  factor  to  whom  goods  are  consigned 
for  sale,  but  who  has  made  no  specific  ad- 
vances thereon,  does  not  acquire  a  lien  on  the 
goods  lor  a  general  balance  due  him  from  the 
consignor,  if,  prior  to  the  shipment,  the  con- 
signor has  sold  the  goods,  and  the  factor, 
prior  to  receiving  possession  thereof,  is  noti- 
fied of  the  sale  by  a  letter  of  advice  and  an 
indorsement  on  the  bill  of  lading. — National 
Bank  of  D.  O.  Mills  &  Co.  T.  Porter,  73  Cal. 
430,  15  Pac.  53. 


I^b]  Defendant  agreed  to  sell  plaintiff's 
wine  at  a  certain  net  price,  the  excess  to  be 
divided  equally  between  them.  After  receiv- 
ing a  part,  and  making  advances  to  plaintiff 
ana  paying  freight  under  the  agreement  be- 
tween them,  defendant  refused  to  receive  any 
more;  and,  before  any  of  the  wine  had  been 
sold,  plaintiff  demanded  a  return  of  that 
*  which  defendant  had  received,  without  offer- 
ing to  pay  back  the  money  which  defendant 
had  advanced  and  expended  for  freight. 
Held,  that  under  Civil  Code,  sections  2026, 
8051,  8058,  defining  a  factor,  and  giving  him 
a  lien  on  the  property  placed  in  his  hands 
for  money  advanced  ana  expended,  defend- 
ant had  a  lien  on  the  wine,  and  a  right  to 
retain  it.— Lehmaun  v.  Schmidt,  87  Cal.  15,  22 
Pae.  973,  84  Pae.  180,  25  Pae.  161. 

[e]  Beeovery  for  property  consigned  to  de- 
fendant for  sale  cannot  be  defeated  on  the 
ground  that  he  had  a  lien  thereon  for  ad- 
vances and  expenses,  where  before  action, 

glaintiff  tendered  the  amount  of  these;  Civil 
ode,  section  2905,  declaring  that  redemption 
from  a  lien  is  made  by  offering  to  do  that  for 
which  the  property  ia  a  security. — ^Miller  t. 
Price,  39  Pac.  781. 

Fas  ArTHOBmxs  vbok  Othxb  Statxs: 

See  19  Cre.  156-165;  23  Cent  Dig.,  eob. 
450-468,  S8  65-7L 

§  15.  BIsMb  and  UablUtiea  of  Third  Per- 
sons. 

[a]  The  purchase  of  property  by  a  factor  in 
his  own  name  makes  him  to  all  the  world  the 
apparent  owner,  and,  as  far  as  affects  the 
rights  of  third  persons,  his  power  is  unlimited. 
He  has  the  right  to  sell  or  pledge. — ^Leet  v. 
Wadsworth,  6  Cal.  404. 

Si]  Where  defendant  contracted  with  factor 
0  was  in  his  debt  for  certain  goods,  but  be- 
fore he  took  them  away  was  informed  that  a 
portion  of  them  belonged  to  another,  his  tak- 
uig  such  portion  was  an  nnlawful  assumption 
of  ownership,  and  a  conversion  of  the  prop- 
wty.— Beriber  v.  Uaaten,  11  Cal.  303. 

[e]  Delivery  of  goods  to  a  merchant  engaged 
in  sale  of  similar  articles  is  such  evidence  of 
authority  to  sell  the  same  as  to  protect  the 
purchaser  from  possessor.  The  possession 
under  such  circumstances  is  evidence,  not  that 
the  possessor  is  owner,  bat  that  he  has  au- 
thority from  the  owner  to  sell. — Wright  v. 
Solomon,  19  Cal.  64,  79  Am.  Dec  196. 

FACTS. 

Power  of  appellate  eonrt  to  nvlsw.    See  Appeal  and 

Error,  f  1213;   Criminal  Zmw,  |  768. 
Obarglng  oa  matters  ot  fact    Bee  Criminal  L«w, 

J  393. 

Statenent  of  facta.  »—  Oifmlnal  law,  U  708-711. 
Bevlflw  of  QOMtlonB  of  fact    See  Orlalnal  Law.  H 

768-772. 

FACTS  IN  ISSUE  AND  RELEVANT 

TO  ISSUE. 

See  Evldenee,  XV,  A. 
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FACTS  FUTTINa  ON  INQITIBT-^ALSE  IMPBISONMBNT,  {  1.  £881 
TACTS  FUTTINa  OK  IKQUISY.       FAILUBE   TO   TKAKSHIT  TELE- 


Ai  to  ■ndlioUmd  agnar,        Maoipd  «■«  AfMM^ 

I  67. 

aotiot.  IM  iroMsa,  |  6. 


FAILUBE  OF  OONHIDEBATION. 

Ite  BOto  w  draft.    8m  Bllli  ud  HsMl^  |  49. 
m  oottraet.   8m  Oontnete,  i  48. 


TO  TKAKSHIT 
ORAM. 

UabOl^  f«.   8m  TtlagtiqAi  and  TAIkiAobm,  |  A, 

FAIRNESS. 

Am  pnnviUn*  to  ■pedflc  nf oraml  «C  MntoMl. 

8m  IpMlflfl  FcrfonuBM,  S  18. 
<»  «lva  td«U.    8m  Tttal,  I  9. 


FAILUBE  OF  ISSUE. 

SmI  flB  lahnltaHt  xlgbta  of  MrrMv  «lfe>  Sw 
Damnt  uid  JMrtdbaUoa,  |  87. 


FAILUBE  OF  JUSTICE. 

fcemd  fat  amr  tfUL   Bm  Vav  TM,  |  IS. 

FAILUBE  OF  TITLE. 

gnmnd  for  weoTacy  .of  pvehMO  BOBtjr  paid  for 
8m  ▼oBdm  and  pMbaaar.  I  188. 


FAILUBE  TO  AOBEE. 

Maefeario  of  Jtizr  foc.    8m  Odnloal  tew,  |  4BX. 

FAILUBE  TO  DEMUR. 

BffMt  Of.   Bm  Plaadlog,  |  181. 

FAILUBE  TO  DENT. 

^i*-*— **"  by.    8m  Tloftdliig,  i  78. 

FAILUBE  TO  FIND. 

Bm  TtUl,  11  184-18a. 

FAILUBE  TO  IKSTRUOT. 

Ab  groBBd  for  now  trial.   Bm  MOW  Trial,  |  n. 

FAILURE  TO  OCCUPY. 

As  alMUidoaBOitt.   Bm  Abaadonmanti  |  IS. 

FAILURE  TO  PROSECUTE. 

Aa  inaiid  for  ■«*-r<-— !  or  oooiatt.  8m  Dtamliial 
and  VeMOi^  I  88. 

FAILURE  TO  QUALIFY. 

Bllaet  of  fallnio  of  ualgnw  for  meditori  to  give 
bond.  8m  AHlgnnuBU  for  Bonafit  of  Oradttori, 
I  87. 

FAILURE  TO  BSPLY. 

■flM  Of.   Bm  PlaadlBg,  |  88. 

FAILURE  TO  TESTIFY. 

Blcfat  to  oomaMOt  oo,  ia  arguing  to  Jnry.    8««  Oilm* 

lual  Lav,  I  363. 
iMtraetlma  rtfaUv  to.    Bm  Criminal  Law,  |  488. 


FAIR  TRIAL. 

Bight  of  poriMi  aoeviod  of  edmo  to  fdr  MaL  Bm 

OxlmlBal  Law,  |  814. 
Doty  of  proaoeatlag  attonwy  to  om  that  aeeuod 

haa  fair  tslaL   Bm  DlatrM  and  ProaacoUBg  At< 

tonays,  I  IS. 

FALSE  ANSWERS. 

^  gamiahM.    8m  Oamlahmont,  I  27. 
Xnaartliig  f  alao  aBswora  la  application  for  laaUaMO 
as  tarring  rl^t  to  forfeit  polloy.   Bm  Xaaar* 
I  117. 


FALSE  CHARGSa 

PBUlaUni  f  alM  ohargu  agalnat  Jadfo  M  gtond 
for  dlabamoat   Bm  Atteraap  and  COlant,  f  88. 


FALSE  ENTRIES. 

Aa  forgorlOB.    Bm  Torgorr,  I  18. 

FALSE  mPRISONBIENT. 

Zndadtt  raAraint  of  the  peraoa  of  anothor,  with- 
out ttUBdent  anthorlt7,  not  mezoly  Inddont  to  a 
mallctona  proaooatton;  JoiUflcatlon  or  ozohm  for 
anoh  TBitralnt;  and  UaUlltlaa  and  raaadlaa  thart. 
for,  oItU  or  orlmlnaL 

ACTS  CONSTITUTING,  |  1. 

DUTT  OF  OFFICER  IN  UAKING  ABRE8T,  t  3* 
TIME  TO  SUE  AND  lilUITATlONS,  S  8. 
DEFENSES,  |  4. 

 HONESTY  OF  PUBPOSB,  I  S. 

PLEADINO.  I  6. 
EVIDENCE,  I  7. 
DAUAOSIS,  I  8. 

CRIMINAL  RESPONSIBILITT,  |  9. 

Bm,  aUo,  Arreat;  Malidotu  ProMcntlon. 
Abatement  of  aolt  on  death  of  par^.    Bm  Al>ato< 
ment  and  Sovlnl,  f  70. 


§  1.  Acts  OonstitDting. 

[a]  A  complaint  claiming  damagM,  and  stat- 
ing in  Bubstance  tfaat  defendants,  sitting  as 
the  snpreme  court,  and  knowing  that  plaintiff 
hail  not  committed  a  contempt,  and  not  hav- 
ing acquired  jurisdiction  over  his  person, 
falsely,  willfuiiy,  and  malicioasly  adjudged 
Mm  guilty  of  contempt,  and  ordered  and 
eansed  his  imprisonment,  does  not  state  a 
cauae  of  action.— Pickett  T.  Wallaee,  57  Cal, 
555. 

[b]  Where  the  sufficiency  of  the  facts  stated 
in  an  application  for  an  order  of  arroat  ia 
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FALSE  IHPBI80NMENT,  §§  2-7. 


passed  upon  by  the  judge  msking  the  order, 
the  plaintiff  is  not  responsible  unless  he  omit- 
ted Bomething  that  he  should  have  averred.— 
Du87  T.  Helm,  69  Cal.  188. 

[c]  A  tract  of  land  was  claimed  withont 
right  by  the  defendant  W.,  and  while  at  work 
on  apart  not  inclosed,  cleared,  or  cultivated 
by  W.,  complainant  was  seized,  thrown  down, 
bound,  and  carried  away  by  the  defendants. 
Held,  that  the  defendants  were  properly  con- 
victed of  false  imprisonment. — ^Peo^e  T. 
Wheeler,  73  Cal.  252,  14  Pac.  796. 

[d]  One  who,  without  malice,  but  acting 
under  an  honest  mistake  as  to  the  Identity 
of  a  party,  erroneously  identifies  such  person 
to  an  arresting  officer,  who  thereupon  takes 
him  into  custody,  is  not  liable  for  the  false 
impriaonment,  if  he  in  no  other  manner  either 
aided  or  assisted  in  the  wrongful  arrest,  or 
directed,  requested,  or  advised  the  officer  to 
make  it.— Miller  v.  Fano,  134  Cal.  103,  66  Fao. 
183. 

FC»  AtlTHOBITIK  nOX  OTHIB  STATU; 

When  actions  for  false  imprisonment  are 
maintainable:  54  Am.  Dee.  858,  note. 
See,  also,  19  Cyc.  319-324;  28  Cent. 
Dig.,  cola:  608-582,  SS  1-78. 

§  2.  Doty  of  Ofllcer  In  Making  Arrest. 

[a]  A  police  officer  who  makes  an  arrest 
mast  use  prudence  and  diligence  to  find  out 
if  the  party  arrested  is  the  party  described 
in  his  warrant,  and  if  he  willfully  or  care- 

ilessly  arrests  an  innocent  party,  he  is  lia- 
ble for  false  impnsonmeut. — ^Miiler  v.  Fano, 
134  Cal.  103,  66  Pae.  188. 

§  3.  Time  to  Sv«  and  Limftatlona. 

[a]  Under  the  provisions  of  the  Code  <tf 
Civil  Procedure  an  action  for  false  imprison- 
ment is  barred  in  one  year,  and  an  action  for 
malicious  prosecution  in  two  years.— Kianse 

V.  Spiegel,  94  Cal.  370. 

FOB  AVTHORITIKR  FBOU  OTHXE  STATSS: 

See  19  Cyc.  339-356;  23  Cent  Dig.,  eols. 

590-592,  S  84. 

§  4.  Defenses. 

[a]  To  justify  an  inferior  magistrate  in  com- 
mitting a  person  he  must  have  jurisdiction 
both  of  the  subject  matter  of  the  complaint 

and  of  the  person  of  the  defendant,  and  where 
the  defendant  is  charged  with  the  commission 
of  an  act  not  constituting  a  crime  a  justice  of 
the  peace  aequirea  no  jurisdiction  to  proceed 
in  the  matter,  and,  if  he  attempts  to  euforce 
any  process  of  commitment  in  such  ease,  he  is 
answerable  to  the  defendant  as  a  trespasser. 
De  Coorcey  v.  Cox,  94  Cal.  666,  30  Pac.  95. 

[b]  Where  an  affidavit  filed  by  a  plaintiff  to 
secure  an  order  for  the  arrest  of  the  defend- 
ant in  a  civil  action  contains  statements  made 
expressly  on  information  and  belief,  and  fails 
entirely  to  "state  the  facts  upon  which  the 
information  and  belief  are  founded,"  as  im- 


peratively required  by  Code  of  Civil  Proee- 
dnre,  section  481,  it  confers  no  jurisdiction 
upon  the  judge  to  grant  the  order,  and  an 
order  issued  thereon  is  void,  and  aJTords  no 
protection  to  the  plaintiff  against  a  subse- 
quent action  by  the  defendant  arrested  there- 
on for  false  impriaonment. — Fkumoto  v. 
Marsh,  130  Cat.  66,  62  Pac.  303,  rehearing  de- 
nied, 130  Cal.  66,  80  Am.  St.  Bep.  70,  62  Pae. 
609. 

Fob  Authobitibs  fbou  Othbb  States; 

18  L.  B.  A.  356,  note.  See,  also,  19 
Cyc.  338-356;  23  Cent.  Dig.,  cols.  511- 
518,  SS  6-10;  cols.  537-551,  §8  31-42; 
cols.  559-565,  §3  48-54;  cols.  568-570, 
S  59;  eols.  582-588,  S8  74779. 


§  6.   MaaatHj  of  Purpose. 

[a]  Honesty  of  purpose,  while  It  may  miti- 
gate damages,  cannot  justify  a  clear  usurpa- 
tion of  power  by  an  inferior  magistrate  who 
has  no  jurisdiction  of  the  subject  matter. — 
De  Courcey  t.  Cox,  94  CaL  665,  30  Pae.  95. 

§  6.  Pleading. 

ta]  Where  physical  and  bodily  restraint  is 
alleged,  it  need  not  be  alleged  that  imprison- 
ment was  unlawful,  malicious  or  without  prob- 
able cause. — ^Ab  Fong  -r.  Stemes,  79  CaL  32. 
21  Pac.  381. 

[b]  Complaint  against  judicial  officer  must 
state  facts  showing  that  his  sets  were  in  ex- 
cess of  jurisdiction. — Going  t.  Dinwiddie,  86 
Cal.  637,  25  Pac.  129. 

[c]  Complidnt  must  state  facts  showing  that 
imprisonment  was  unlawful.— Going  v.  Din- 
widdie, 86  Cal.  637,  688,  25  Pae.  129. 

[d]  Complaint  against  justice  of  peace  for 
false  imprisonment  must  state  facts  showing 
defendant's  acts  were  in  excess  of  his  ju- 
risdiction.— Going  T.  Dinwiddie,  86  Cal.  637, 
25  Pac.  129. 

[e]  In  an  action  for  false  imprisonment,  all 
the  facts  and  circumstances  connected  with 
his  unlawful  imprisonment,  including  his 
treatment  while  in  the  enstod^  of  other  police 
officials,  to  whom  he  had  been  surrendered, 
are  admissible  in  evidenee^Miller  t.  Fano, 
134  CaL  103,  96  Pao.  183. 

Fob  AiTFHOBrms  noM  Otho  States  ; 

Bee  Id  Cyc.  358-362;  28  Cent.  Dig.,  CoIs. 
693-606,  SS  89-97. 


{  7.  Bvidenco. 

[a]  Prosecution  must  prove  tmprisonment, 
but  burden  ii  on  defendant  to  justify  it  by 
proving  that  it  was  lawful. — ^People  Mo- 
Grew,  77  Cal.  570,  20  Pac.  92. 

Fob  Authobitibs  ntoM  Othbb  Stacu: 

Bee  19  Cye.  362-366  ;  83  Cent  Dig.,  eoli. 
607-625,  SI  98-108. 
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TAISE  niPaiSONMENT,  §§  8,  9-FALSE  PBETENSES,  J  1.  2883 
J  8.  Danagen.  j  2.  Infonutton. 

ia]  Information  for  falfelj  persoiiatinK  an 
ieer  must  state  name  of  officer  whom  de- 
fendant represented  himself  to  be. — ^People 


[a]  When  a  party  entiUed  to  poBHsalon  ftnda 

the  property  occupied  by  a  trespasser  and  re- 
moves him,  using  only  such  force  as  is  necea- 
foj^  *ne  parpose,  a  judgment  for  one  ttoa- 
■and  dollars  damages  to  the  trespasser  u 
eiearjy  excessive,  if,  indeed,  be  be  entitled  to 
recover  at  aa— McCarty  v.  Fremont,  23  GaL 

[b]  In  an  action  for  false  imprisonment  on- 
1  wrongful  arrest,  where  the  detention 

was  brief,  and  no  actual  damage  ia  shown, 
and  the  evidence  does  not  show  any  opprea- 
aion,  frand,  or  malice  on  the  part  of  the  de- 
fendant, actual  or  presumed,  the  plaintiff  ii 
entiUed  to  nominal  damages  only.— Maher  v. 
WilBon,  139  Cal,  5U,  73  Am,  Bt  Bep.  418. 

An  AuTHOBims- noK  Othxb  States  : 

See  19  Cye.  367-372;  23  Cent.  Dig,  eolf. 
625-635,  §S  109-115. 

S  9.  Orimlnal  Responsibility. 

[a]  The  olTense  ef  false  imprisonment  is  not 
cJ^m!  ^  ■t»te.— People  t.  Ebner,  23 

_  .  Acri 
vom  AUTBOKiTDs  ROM  Otheb  8ta.tks:   

^LlK9^^         ^  C"*-  wg-»  coifc 

643-646,  SS  122-126. 

FALSE  HABK8  AND  BRAHD& 
Ob  aalBsls.   8m  *«tMsif,  |  5, 


FALSE  PEBSONATION. 

belflde  deeepUon  Dy  Mnimlnc  ana  actiiu  in 
the  eharsetMr  of  Nutfew  parson,  ox  by  uiuming  to 
be  a  pebUe  oOeer,  or  a  pstwn  fesvlnc  any  ipMlal 
antborltr  or  prlvUtg^  and  aeHng  la  soeh  asrama 
capadtr;  nattira  and  esteut  of  orlalnsl  n^n- 
tlbiutr  thmfor.  and  gntaads  of  dsfaus;  and  pros* 
•entlon  and  pnlikBut  of  neb  a«ts  ai  psbUo 
offensM. 

$  1.  Acts  Oonstltntliig. 

[a]  To  personate  another  la  to  assume  to 
be  that  person.— People  t.  Sfaorin.  77  Cal. 
439,  19  Pac.  832.  ,  "  v.ai. 

[b]  Signing  another's  name  to  a  doenment 
without  pretending  to  be  that  other  is  not 
false  personation.— Peo^  T.  Manrin,  77  CaL 
43»,  19  Pac.  832. 

[e]  Section  529,  Penal  Code,  applies  only  to 
■eta  done  by  one  person  while  representing 
Itimself  to  be  another  and  different  "per- 
•on"  and  not  to  ease  where  party  falsely  as- 
aames  an  official  character.— People  t.  Knox. 
119  Cal.  73,  74,  61  Pae.  19.  ^ 

Fcnt  Aotbouths  noH  Otbb  Statxs: 

See,  also^  19  Cye.  379-383:  23  Cent  Dia- 
.  C01&-  647-650,  JH.4. 


V.  Knox,  119  Cal.  74,  51  Pac.  19. 

Fen  AuTHOBrros  veoh  Ot&kb  States  ; 
See  23  Cent.  Dig.,  cols.  647-649,  9  2. 

FALSE  PRETENSES. 

melade  bandalentlp  obtalnlac  or  attomptlnc  to 
obtsla  from  ■nottux  personal  property,  or  tiu  mak- 
ing ox  Indorsement  bp  blm  of  a  nsgoUable  initm- 
Btent,  or  Um  szecntlM  of  anp  lastrament  In  vxtt- 
inc,  or  any  b«neflt  or  adwttage,  by  fslse  tobans 
or  z«preMnUtlons;  nators  and  el«m«nts  of  tbe 
crlmat  of  otaeatliig,  nrlndUnc,  obtalnlnc  money  or 
goodi  by  falsa  pratenni,  larceny  by  falsa  pra- 
teasaa,  etc.;  natnra  and  extent  of  eilmliuJ  raipon- 
tfblltty  tharafox,  and  gnands  of  defense ;  and  pros- 
aenUmi  and  panlsbmant  of  aneh  acts  as  pabUe 
offenus. 


NATURE  OP  OFFENSE,  |  1. 
DEFINITION.  I  3. 

DISTINGUISHED  FKOlt  LAROEKT,  |  9, 
BUNKO  GAME  DESCRIBED,  |  4. 
FALSE  TOKEN,  |  5. 
ACTS  CONSTITUTING,  |  8. 

EXPRESSION  OF  OPINION,  |  T. 
OBTAINING  NOTE,  i  B. 
  OBTAINING  LAND.  |  9. 

  PRESENTING  FRAUDULENT    CLAIM  TO 

COUNTY,  I  10. 

  PROCURING  SQUnOtEL  BOUNTY,  {  11. 

  THREE  CARD  UONTB  AND  OTHEB  CARD 

OAHES,  I  12. 

  TRICKS  OF  TRADE,  |  18. 

NECESSARY  ELBVENT8  OF  OFFENSE,  |  14. 

•          RELIANCE  ON  PRETENSE.  |  15, 

  INJURY  FROM  FRAUD,  |  19. 

DEFENSES— IN  GENERAL,  |  17. 
  CAVEAT  EMPTOR.  |  18. 

  NEGLIGENCE  OR  CREDULITY  OF  PERSON 

DEFRAUDED,  f  Ifl. 

  RQNEST  INTENT,  |  80. 

JURISDICTION  OF  PROSKOUTION,  |  SI. 

INDICTMENT  OR  INFORMATION,  |  22. 

  FALSITY  OP  PRETENSE  AND  ENOWLED0B 

THEREOF,  I  28. 
  DESCRIPTION,  VALUE  AND  OWNERSHIP 

OP  PROPERTY,  I  24. 
  PRESENTATION  OF  FRAUDULENT  CLAIM. 

I  25. 

  ISSUES  AND  PROOF,  |  28. 

ADMISSIBILITY  OF  EVIDENCE,  1  27. 

  FALSITY  OF  PRETENSE  AND  KNOWLEDGE 

THEREOF,  I  38. 
WEIGHT  AND  BUFFIOIXNOY  OF  EVIDENCE,  1 

29. 

TRIAL — QUESTIONS  FOR  JUBT,  |  flO. 

  INSTRUCTIONS,  |  81. 

  VERDICT,  I  83. 

PUNISHMENT,  |  88. 

Eaa,  also.  False  PaxsonatlaD;  VtavA 
Ibposlttan  on  hatal-kaapax.   See  Inakaspon^  |  IB. 

§  1.  Nature  of  OfTenie, 

[a]  The  o£Fense  of  obtaining  the  signature 
of  a  defrauded  person  to  a  promissory  note 
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under  the  false  pretense  and  representation 
that  he  was  then  signing  an  ap^cation  for 
a  policy  of  insutauee  on  his  life,  and  by  de- 
ception in  moving  and  manipulating  said  pa- 
pers, is  against  the  pablic,  mna  not  against  the 
person  defrauded;  and  the  mere  earelessnesa 
of  soeh  person  in  signing  the  note  is  not  a 
material  element  in  the  ease. — People  t.  Skid- 
more,  123  Cal.  267,  55  Pae.  984. 

FC»  AUTHOBITIBS  FBOH  OTHU  STATIS: 

Obtaining  satisfaction  of  debt  by  false 
pretenses:  40  Am.  Bep.  104,  note. 

Obtaining  goods  by  false  pretenses:  21 

Am.  St.  Bep.  265,  25  Am.  St.  Bep.  378, 
notes.  See,  also,  19  Cye.  384-447:  S3 
Cent  Dig.,  cols.  664-768,  S8  1-66. 

%  2.  Definition. 

[a]  False  pretense  defined. — People  t.  Wu* 
■ervogle,  77  CaL  174,  176,  19  Pae.  270. 

§  3.  DistiiigiiUhod  f»m  XtaxMiy. 

[a]  The  crime  of  larceny  is  established 
where,  by  means  of  fraud,  conspiracy,  or 
artifice,  posseasion  of  property  is  obtained 
with  felonious  intent,  and  the  title  still 
remains  in  the  owner,  whereas  the  crime  is 
obtaining  money  under  false  pretenses  where 
the  owner  parted  with  title  as  well  as  pos- 
session.—People  Bae,  66  Cal.  423,  6  Pae. 
1,  56  Am.  Bep.  102. 

[b]  In  grand  larceny  the  owner  of  the 
property  does  not  intend  to  part  with  the 
title  and  possession  of  it,  whue,  in  the  of- 
fense of  obtaining  property  under  false  pre- 
tenses, the  owner  does  intend  to  part  with 
the  title  and  posseasion;  and  the  offense  is 
not  grand  larceny  where  the  title  to  the 
property  is  transferred  by  the  assignment 
thereof  in  trust.— People  T.  Ifutln,  102  CaL 
598,  86  Fac.  962. 

§  4.  Bnnko  Oanie  Described. 

[a]  Bunko  game  described  at  length. — Pao- 
pte  T.  Bose,  85  CaL  879-381,  24  Fao.  817. 

I  5.  False  TAkflo. 

[a]  Bank  eheek  is  "false  token,"  if  at  time 
drawer  gave  it  for  property  obtained  he 
knew  that  he  had  neither  funds  nor  credit 
at  the  bank.— People  t.  Donaldson,  70  CaL 

118,  11  Pac.  681. 

Foe  AuTHOBrms  nou  Othbb  Statu: 

See  19  Cyc.  389;  23  Gent.  Dig.,  edli* 
661-664,  S  4. 

§  6.  Acts  OonstHatteg. 

l&]  ftandulent  intent  to  procure  goods  witt- 
ont  payment  is  consummated  by  delivery 
without  payment,  and  proof  of  subsequent 
payment  will  not  remove  the  taint  of  OKui- 
Stewart  t.  Levy,  36  CaL  169. 


[b]  WillfoUy  false  representations,  made 
to  induce  a  sale  of  railroad  bonds,  that  they 
were  of  tiie  market  valoe  of  six  hundred 
dollars,  that  any  bank  in  San  Francisco  would 
lend  that  amount  on  them,  and  that  the  rail- 
road "tru  in  running  order,  and  paying  ex* 

Snsea,  are  indictable.— People  t.  Jordan,  66 
L  10,  66  Am.  Bep.  78,  4  Pae.  778. 

[c]  Penal  Code,  section  532,  provides  that 
'  *  every  person  who  knowingly  and  design- 
edly, by  false  or  fraudulent  representation  or 
pretense,  defrauds  any  person  of  money  or 
property,"  is  punishable.  Held,  that  a  state- 
ment by  defendant  that  he  had  credit  with 
tiie  firm  on  which  the  draft  was  drawn  for 
its  amount,  and  that  the  firm  would  honor 
the  draft,  when  he  knew  that  he  had  no 
credit  with  the  firm,  and  that  the  draft  would 
not  be  honored  or  paid,  was  within  the  stat- 
ute.—People  ▼.  WasawTOgl^  77  CaL  173,  19 
Pac.  270. 


'dl  One  purchasing  horses  on  credit  and 
iTing  his  note  therefor  is  not  guilty  of  ob- 
taining them  under  false  pretenses,  though 
he  falsely  represents  that  he  has  sufficient 
money  in  bank  to  pay  for  them. — People  ▼. 
Mauritzen,  84  CaL  39,  24  Pac.  112. 

[e]  Person  selling  property  which  he  knew 
and  believed  he  did  not  own  is  gnil^  of 
obtaining  money  under  false  pretenses. — ^Peo- 
ple T.  Hamberg,  84  CaL  474,  24  Pae.  298. 

[f]  A  prosecution  for  obtaining  money  under 
false  pretensM  cannot  be  maintained  by  rea- 
son of  representations  by  a  traveling  sales- 
man to  a  customer  as  to  the  importance  of 
the  house  he  represented,  and  the  cheapness 
of  its  prices  compared  with  others,  where  the 
goods  sold  are  as  represented. — ^People  v.  Mor* 
phy,  100  Cal.  84,  34  Pac  623. 

[g]  Deception  deliberately  practiced  for  the 
purpose  01  gaining  an  unfair  advantage  of 
another  is  fraud,  and  goods  obtained  by 
such  practices  are  obtained  by  fraud,  and 
one  dep.rved  of  his  property  by  such  means 
is  defrauded.— Peopla  w,  Neabitt,  102  CaL 
327,  36  Pac.  654. 

[h]  Offense  is  eomplete  when  by  means  of 
the  false  pretenses  possession  of  the  property 
sought  is  obtained. — ^Peoide  Bryant,  119 
CaL  597,  51  Pac.  960. 

[i]  Obtaining  property   upon    soeurity  of 
promissory  note  through  false  pretenses  as  to 
ability  to  pay  it  constitutes  complete  offense.  , 
People  r.  Bryant,  119  CaL  597,  598,  51  Pae.  • 
960. 

[j]  One  who  induces  another  to  purchase  of 
him  a  note  seeared  by  mortgage  by  fidse  and 
fraudulent  representations  as  to  the  valne  of 
the  property  mortgaged,  is,  without  regard  to 
whether  or  not  the  other  person  recovers  hia 
money  from  the  parties  to  the  note,  guilty, 
under  Penal  Code,  section  582,  declaring  pun- 
ishable, as  in  case  of  larceny,  "every  person 
who  knowingly  and  dsirignedly,  by  false  or 
fraudulent  representations  or  pretenses,  de* 
frauds  any  oUier  person  of  meu^  or  prop- 
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Pac.  960.  ' 

[k]  Facta  examined  and  held  to  sustain  eon- 
Tietion  for  obtaining  money  under  false  pre- 
tensea.— People  v.  Weir,  120  CaL  879,  880, 
S2  Pac.  656. 

[1]  Defendant  was  guilty  of  no  crime,  if  he 
acted  in  good  faith,  according  to  what  he 
believed  was  hia  right,  in  representing  that 
he  was  the  owner  of  and  in  possession  of 
land  which  he  had  conTsyed  to  a  tmstee, 
where  the  question  whether  the  beneficiaries 
under  the  conveyance  had  agreed  to  take 
the  land  in  payment  of  a  debt,  or  as  security 
was  in  controversy. — ^People  T.  OrUBtli,  128 
CaL  218,  54  Pac.  725. 

[m}  One  fraudulently  procuring  another  to 
sign  a  note  which  he  supposed  was  a  differ- 
ent instrument  is  guilty  of  defrauding  another 
of  his  "property"  by  false  pretenses,  within 
Penal  Code,  section  532. — People  t.  Skid- 
more,  123  CaL  267«  55  Pac.  984. 

I  7.   Bxpreislon  of  Opinion. 

[a]  Statement  of  mere  matter  of  opinion  Is 
insufficient  to  constitute  the  offense. — ^People 
V.  Jordan,  66  Cal.  14,  4  Pac.  773. 

[b]  Bepresentations  that  a  mortgage  on  land 
is  sufficient  security  for  a  note  are  mere  ex- 
pressions of  opinion,  on  which  a  conviction 
cannot  be  had  for  obtaining  property  under 
false  pretenses.— -People  v.  Chbos,  98  CaL  661, 
33  Pac.  630. 

$  8.   Obtamiug  Koto. 

[a]  TTnder  section  7  of  the  Penal  Code  a 
pTomisBory  note  is  personal  property,  and 
may  be  the  subject  of  the  offense  of  obtaining 
property  under  false  pretenses. — ^People  t. 
Seed,  70  CaL  529,  11  Pae.  676. 

S  9.   Obt*lnliig  Land. 

[a}  Obtaining  land  if  not  within  Penal  Code, 
section  532,  punishing  -  to  the  same  extent 
as  for  larceny  any  person  obtaining  "monej 
or  property'*  by  false  pretenses. — People  v. 
Cummings,  114  Cal.  437,  46  Pac  284. 

I  10.           Presenttiig  Fraadolent  Olalm  to 

Cotmt7> 

[a]  In  a  prose  cation  for  presenting  a  fraudu- 
lent claim  to  the  board  of  snpervisots,  it  is 
immaterial  whether  or  not  the  warrant  upon 
which  a  claim  made  for  traveling  expense 
waa  based  was  regularly  issued.— People  v. 
Carolan,  71  CaL  195,  18  Fae.  52. 

g  11.  Proenring  BavbMl  Botm^. 

[a]  The  crime  of  attempting,  by  false  pre- 
tenses, to  obtain  money  from  the  county  of- 
fered by  a  county  ordinance  as  a  bounty  on 
squirrels  killed  or  destroyed  within  the  county, 
by  falsely  representing  that  squirrels  killea 
elsewhere  were  killed  within  the  county,  and 
under  an  agreement  for  division  of  the 
OaL  DiCMt.  Vol.  8— ISO 


bounty,  proearing  a  resident  citizen  to  make 
false  affidavit  thereto,  accompanied  by  the 
squirrel -tails,  pursuant  to  tne  ordinance,  is  not 
affected  by  the  invalidity  of  the  ordinance 
for  informality  in  its  passage,  especially 
where  it  appears  that  the  board  of  supervisors 
and  citizens  of  the  county  acted  thereunder, 
in  belief  of  its  validity,  which  facts  were 
known  to  the  defendant,  and  that  the  board 
was  induced  by  such  false  pretenses  to  allow 
the  false  elaim.— Feo^e  t.  Howard,  185  Cal. 
266,  67  Fae.  148. 

^  [b]  It  was  the  false  pretense  used  with 
intent  to  defraud  the  county  and  not  any 
defect  or  invalidity  in  the  ordinance,  that 
constitutes  the  crime  charged;  and  the  ille- 
gality of  the  ordinance  waa  immaterial.  The 
fact  that  the  ordinance  was  found  to  be  il- 
legal before  the  offense  of  actually  obtainiog 
the  money  by  the  false  pretenses  was  con- 
summated, cannot  prevent  conviction  of  the 
lesser  crime  of  attempting  to  so  obtain  it. 
People  T.  Howard,  135  Cal.  266,  67  Pac.  148. 

S  12.   TliXM  Card  Monte  and  Otber  Card 

Oames. 

[a]  A  conviction  under  Penal  Code,  section 
332,  directed  against  persons  who  obtain 
money  fraudulently  by  the  game  of  "three 
card  monte,  so  called,  or  any  other  game, 
device,  ....  or  other  means  whatever,''  by 
the  use  of  cards,  is  warranted  by  evidence 
that  defendant  and  his  accompliee  pretended 
to  play  at  a  game  of  cards,  wherein  defend- 
ant, as  an  inducement  to  prosecutor  to  part 
with  his  money,  was  permitted  to  win  re- 
peatedly, and  that  the  moment  prosecutor's 
money  was  put  up  it  was  apparently  lost  by 
defendant  to  his  accomplice. — People  T, 
Frigerio,  107  Cal.  151,  40  Pac.  107. 

[b]  The  fact  that  the  method  used  by  de- 
fendant to  swindle  at  cards  was  each  as 
to  render  him  guilty  of  larceny  does  not  pre- 
vent him  from  being  convicted  of  fraudulently 
obtaining  money  by  tricks  at  cards. — People 
V.  Frigerio,  107  Cal.  151,  40  Pac.  107. 

Fob  AcTHOKrnxs  fbok  Othxb  Statu: 

See  88  Gent.  Dig.,  eols.  695-698,  8  17. 

S  18.   metal  of  Tndo. 

[a]  "Tricks  of  trade,"  though  Immoral, 
are  not  intended  to  be  included  in  the  statute 
against  obtaining  money  under  false  pretenses 
where  there  is  no  false  representation  aa  to 
the  character,  quality,  or  quantity  of  the  mer- 
chandise.—People  T.  Uorphy,  100  CaL  84,  84 
Pac.  623. 

g  14.  Necessary  Elenuats  of  Oflense. 

[a]  False  pretenses  need  not  be  sueh  as  can- 
not be  guarded  against  by  common  prudence. 
Must  be  a  false  statement  of  a  present  or  past 
fact,  and  not  of  mere  opinion. — ^People  t. 
Jordan,  66  Cal.  14,  4  Fae.  773. 

[b]  Four  things  must  concur:  Intent  to  de- 
fraud, actual  fraud  committed,  false  pretenses 
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used  to  perpetrate  frand  and  fraud  aecom- 
pUshed  by  means  of  them. — People  v.  Was- 
serrogle,  77  Cal.  175,  19  Pae.  270. 

[c]  The  elements  necessary  to  establish  the 
eorpns  delicti  of  the  erime  of  obtaining  money 
under  false  pretenses,  as  defined  by  Pen^ 
Code,  section  532,  are  false  statements 
adapted  to  the  fraudulent  purpose,  and  money 
parted  with  upon  the  faith  of  such  state- 
ments.—People  V.  Ward,  146  Cal.  736,  79 
Pm.  448. 

Fob  Authobitibs  roh  Othbb  Statu: 

14  L.  B.  A.  264,  note.  See,  also,  19  Cye. 
3S7-416;  23  Cent.  Dig.,  ools.  664-699, 
SS  1-18. 

§  16.   BeUance  on  Pretense. 

[a]  On  prosecution  for  obtaining  property 
under  false  pretenses,  the  offense  is  not  shown 
by  Tepreseutations  as  to  title  to  land,  where 
the  person  to  whom  they  were  made,  instead 
of  acting  on  them,  had  bis  attorney  examine 
the  title.— People  t.  Gibbs,  98  Cal.  661,  33 
Pao.  630. 

[b]  Customers  who  buy  goods  are  pre- 
sumed to  have  some  knowledge  of  the  value 
of  what  they  purchase,  and  can  always  in- 
quire before  purchasing  as  to  market  value. — 
People  V.  Morphy,  100  Cal.  84,  34  Pac.  623. 

[e]  Whether  pretenses  made  induced  victim 
to  part  with  his  money  is  one  of  the  ele- 
ments to  be  established  by  the  prosecution.— 
People  V.  Bryant,  119  Cal.  598,  599,  51  Pao. 
960. 

[d]  On  a  prosecution  for  obtaining  money 
under  false  pretensra,  the  fact  that  the  prose- 
cutor with  reasonable  diligence  could  have 
ascertained  the  falsity  of  the  representations, 
but  failed  to  make  any  investigation,  was  no 
defense.- People  v.  Smith  (Cal.  App.),  84  Pae. 
449. 

Fob  Authorities  nou  Othbb  States: 

False  pretenses  where  the  party  injured 
might  have  ascertained  the  truth  by 
the  exercise  of  ordinary  prudence:  40 
Am,  Rep.  75,  note.  See,  also,  19  Cyc. 
406,  407,  416;  23  Cent  Dig.,  eols.  684> 
689,  {  14. 

§  16.   Injniy  from  Fraud. 

[a]  If  person  is  induced  to  part  with  Us 
property  by  reason  of  false  pretenses,  he  is 
defrauded  of  such  property  though  he  may 
eventually  make  himself  whole  in  some  mode 
not  then  contemplated. — People  T.  Bryant,  119 
Cal.  597,  51  Pac.  960. 

[b]  It  is  not  necessary  to  show  that  prop- 
erty has  been  absolutely  lost  to  person  de- 
frauded.—People  V.  Bryant,  119  CaL  597,  51 
Pac.  960, 

[c]  Pecuniary  injury  to  person  defrauded 
is  not  necessary  element. — ^People  T.  Bryant, 
119  Cal.  598,  51  Pae.  960. 


Fob  Authobitibb  nov  Oram  Statks: 

See  19  Cye.  411;  23  Cent.  Dig-  wIil 
698,  699,  I  18. 

§  17.  Defenses— In  GenamL 

[a]  The  false  pretenses  charged  being  state- 
ments that  a  large  judgment  had  been  ob- 
tained  against  prosecutrix,   the  fact  that 

f>rosecntriz  made  the  transfer  to  avoid  pay- 
ng  said  judgment,  even  if  it  constituted  her 
particeps  eriminis,  could  not  bar  the  state's 
right  to  prosecute.— People  Ifartin,  108 
Cal.  558,  36  Pac.  962. 

Fob  Attthobities  pbom  Othzb  States: 

See  19  Cyc.  418:  23  Cent.  Dig„  cols.  708- 
710,  8  27. 

§  18.    Oimat  Emptra. 

[a]  The  maxim  or  doetrine  of  caveat  emptor, 
as  known  in  civil  eases,  has  no  application 
to  a  criminal  charge  of  obtaining  a  prom- 
issory note  under  false  pretenses,  as  part 
of  the  consideration  for  a  conveyance  of 
land,  the  acceptance  of  which  was  induced  by 
false  and  fraudulent  representations.  In  de- 
termining whether  the  defrauded  party  really 
believed  and  acted  upon  the  representations 
of  the  aeeused  in  sncb  ease,  it  is  proper  to 
inquire  whether  they  were  of  a  character 
probably  to  induce  belief  in  his  mind,  or 
in  the  mind  of  a  person  of  ordinary  intelli- 
gence.— People  V.  Gummings,  123  CaL  269,  55 
Pae.  898. 

§  19.   Negligence  or  Orednllty  of  Per- 
son Defranded. 

[a]  One  signing  a  note  instead  of  an  applica- 
tion for  insurance,  as  he  intended,  is  not  neg- 
ligent, where  defendant  moved  and  manipu- 
lated the  papers  with  the  fraudulent  purpose 
of  procuring  such  signature,  so  as  to  prevent 
defendant's  conviction  of  defrauding  by  false 
pretenses,  under  Penal  Code,  section  532. — 
People  V.  Skidmore,  123  CaL  267,  55  Pac.  984. 

[b]  On  a  prosecution  for  false  pretenses,  the 
weak  credulity  of  the  victim  is  no  defense. — 
People  T.  Sndth  (Cal.  App.),  84  Pae.  440. 

§  20.    Honest  Intent. 

[a]  Where  a  person  obtains  goods  of  an- 
other upon  the  representation  that  he  has  a 
large  cash  capital,  and  owes  nothing,  whereas, 
in  fact,  he  is  virtually  insolvent,  he  is  guilty 
of  the  crime  of  obtaining  goods  by  false  and 
fraudulent  representations;  and  the  fact  that 
he  obtains  the  goods  with  the  honest  inten- 
tion of  paying  for  them  according  to  the  con- 
tract of  sale,  and  truly  believes  that  he  will  be 
able  to  do  so,  does  not  take  the  case  out  of 
the  statute.— People  t.  Wieger,  100  CaL  352, 
34  Pae.  826. 

g  21.  7axlsdlctlon  of  ProseentloD. 

[a]  Superior  court  has  jurisdiction  of  prose- 
cution for  obtaining  money  under  false  pre- 
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8  22.  Indictment  or  Information. 

[a]  An  indictment  for  selling  land  wUeh 
had  already  been  sold,  drawn  under  Bevised 
Statutes,  subdivision  12,  paniahing  offenses 
committed  by  cheats,  swindlers,  and  other 
frandulent  persons,  must  show  that  there  had 
been  a  sale  and  conveyance  of  the  land,  and 
a  second  sale  and  conveyance  to  another 
party,  for  a  valnable  consideration,  and  that 
the  second  sale  was  made  with  the  intent 
to  defraud  the  purchasers  by  means  of  false 
pretenses,  misrepresentation,  or  suppression 
of  facts.— People  v.  Oamett,  35  CaL,  470.  9S 
Am.  Dec  125. 

[b]  Indictment  for  obtaining  money  under 
false  pretenses  is  safficient,  if  it  shows  an  ae- 
tnal  fraud  induced  by  false  pretenses  made 
with  intent  to  defraud.— People  v.  Jordan. 
66  Cal.  10,  12,  4  Pac.  773. 

[c]  Information  for  obtaining  money  under 
false    pretenses    held    sufficient.— People 
Donaldson,  70  Cal.  H7,  11  Pac.  881. 

[d]  An  indictment  charging  that  the  de- 
fendant falsely  and  fraudulently  represented 
that  he  was  the  owner  of  certain  lots,  etc.; 
that  the  prosecuting  witness,  relying  on  the 
truth  of  the  statements,  accepted  a  deed 
thereof,  paying  therefor  a  large  amount  of 
money  and  property  (stating  amount);  and 
that  defendant  knew  the  representations  were 
false — sufficiently  charges  the  crime  of  ob- 
tuning  property  under  false  pretenses,  under 

n  Penal  Code,  section  532.— People  v.  Hamberg, 
84  Cal.  468,  24  Pac  298. 

[c]  Indictment  for  violation  of  section  632, 
Penal  Code,  held  sufficient  where  money  was 
obtained  by  sale  of  valueless  note  and  mort- 
gage.—People  Bryant,  11»  Cal.  596,  61 
Pac.  960. 

[f]  Indictment  for  obtaining  money  by  false 
pretenses  as  to  ability  of  maker  of  note  to 
pay  it  need  not  show  that  note  has  not 
been  paid  or  that  maker  is  insolvent. — People 
T.  Bryant,  119  Cal.  597,  598,  51  Pac.  960. 

[g]  An  information  charging  that  defendant 
was  a  clerk  of  the  Chilian  consul,  and,  intend- 
ing by  false  pretenses  to  obtain  possession  of 
money  belonging  to  S.  ft  Co.,  with  intent  to 
cheat  them,  did  knowingly,  etc.,  represent  to 
the  company's  agent  that  it  was  indebted  to 
BDch  consul  in  the  sam  of  one  hundred  and 
twenty-four  doUars  and  sixty-seven  cents 
for  consular  fees,  when  in  truth  such  indebted- 
ness did  not  exceed  thirty-six  dollars  and 
six  cents,  as  defendant  knew,  and  that  the 
company,  believing  such  representations,  and 

J  being  deceived  thereby,  was  induced  to  pay 
defendant  such  sum;  that  said  representations 
were  false  to  defendant's  knowledge;  and  that 
he  also  knew  that  eighty-six  dollars  and 
sixty-one  cents  of  the  amount  so  reeeived 
was  not  due  to  snch  consul,  and  that  no 
part  of  the  same  was  paid  to  such  consul — 
snffleiently  eharged  the  crime  of  obtaining 


money    under   false  pretenses. — People 
Cadot,  138  Cal.  627,  71  Pac.  649. 

Fob  Authobities  noM  Other  Statis: 

False  pretenses,  how  must  be  charged: 
30  Am.  St.  Hep.  134,  note.  See,  also, 
19  Cyc.  419-441;  28  Cent.  Dig.,  cols. 
714.766,   9S  81-53. 

5  2S.   FaUtr  of  Fretonae  md  Enow^ 

edge  Thereof. 

[a]  Information  charging  offense  in  lan- 
gnage  of  statute  and  particularly  setting 
forth  the  false  pretense  is  sufficient. — People 
T.  Wasservogle,  77  CaL  174,  19  Pac.  270. 

[b]  Information  must  state  facts  constitu- 
ting fraud  and  what  the  pretenses  were. — 
People  T.  McKenna,  81  Cal.  160,  22  Pac.  488. 

[c]  An  information  which  charges  the  de- 
fendant with  having  obtained  money  under 
false  representations,  but  which  does  not  di- 
rectly allege  his  knowledge  of  their  falsity, 
though  demurrable,  is  not  fatally  defective.— 
People  T.  MiUan,  106  Cal.  320,  39  Pae.  605. 

[d]  The  representation  that  defendant  had 
the  right  to  lease  the  land,  having  been  ex- 
pressly made  to  depend  upon  the  fact  of  the 
ownership  and  possession  of  the .  land,  is  a 
conclusion  of  law,  and  an  allegation  of  its 
falsity  cannot  render  the  indictment  suffi- 
cient, the  falsity  of  the  representation  as  to 
the  ownership    not    having    been  properly 

? leaded.— People  v.  Griffith,  122  Cal.  212.  64 
'ac.  725. 

[e]  An  indictment  under  Penal  Code,  section 
72,  making  it  an  offense  to,  with  intent  to 
defraud,  present  for  allowance  to  a  county  or 
city  officer  any  false  or  fraudulent  claim,  is 
insufficient,  in  alleging  merely  that  defend- 
ant presented  a  certain  false  and  fraudulent 
claim,  without  alleging  wherein  it  was  fraudu- 
lent, to  satisfy  sections  950-952,  providing 
that  an  indictment  shall  set  forth  the  acts 
constituting  the  offense,  and  the  particular  cir- 
cumstances of  the  offense  charged. — People  v. 
Mahony,  145  Cal.  104,  78  Pac  354. 

Fob  Authokitiks  frou  Otheb  States: 

See  19  Cyc.  ^6:  23  Cent.  Dig.,  cols.  733- 
738,  S  37. 

§  24.   Draeriptlon,  Valno  and  Ownenhlp 

of  Pn^erty. 

[a]  Where  a  description  of  property  forms 
a  part  of  the  false  pretenses  and  representa- 
tions set  forth  in  an  information  upon  a 
charge  of  obtaining  property  by  false  pre- 
tenses the  pleader  is  bound  to  set  out  the 
pretenses  and  representations  in  the  infor- 
mation exactly  as  they  were  made  by  the 
defendant,  regardless  of  their  indeflniteness 
and  uncertainty. — People  t.  Nesbitt,  102  Cal. 
327,  36  Pae.  654. 

[b]  In  a  prosecution  for  obtaining  money 
and  other  personal  property  by  false  pre- 
tensee,  the  transfer  having  been  made  under 
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a  eontnct,  the  information  shoald  charge  aa 
the  property  obtained,  not  the  contract,  hot 
the  valuables  transferred  thereunder,  since, 
even  if  the  contract  were  property,  it  was 
simply  a  means  to  the  end  desired. — People 
V.  Martin,  102  Cal.  558,  36  Pac.  952. 

[c]  Information  charging  defendant  with 
fraudulently  obtaining  a  specified  number 
of  dollars  in  lawful  money  of  the  United 
States  is  not  defective  or  demurrable  in  fail- 
ing to  allege  a  value  to  the  money  taken. — 
People  V.  Millan,  106  Cal.  320,  39  Pac.  605. 

[d]  An  indictment  for  obtaining  money  by 
false  representations,  charging  that  defendant 
represented  that  he  was  the  owner  of  and  in 
the  possession  of  certain  land,  and,  by  reason 
of  such  ownership  and  possession,  had  full  au- 
thority to  let  the  same,  and  that,  at  the  time 
defendant  made  such  representations,  he  was 
not  the  owner  of  and  in  the  possession  of  such 
land,  and  had  no  authority  to  let  the  same, 
etc.,  is  insafflcient,  as  it  does  not  deny  that 
defendant  owned  the  land  In  question,  nor 
that  he  was  in  possession  thereof,  but  avers 
that  he  was  not  the  owner  "and"  in  pos- 
session.—People  T.  Griffith,  122  Cal.  212,  54 
Pac.  725. 

r 

[e]  An  information  setting  forth  all  the 
facta  in  detail  upon  a  charge  of  obtaining 
the  signature  to  a  note  of  a  defrauded  per- 
son named  under  false  pretenses  specified, 
and  stating  the  value  of  the  note  and  setting 
nut  a  copy  thereof  purporting  to  be  signed 
by  such  person,  sufficiently  shows  the  owner- 
ship of  the  property  in  the  person  defrauded, 
as  fully  as  though  there  was  a  direct  allO: 
gation  in  the  pleading  to  tnat  effect,  and  th» 
absence  of  sneh  direct  allegation  is  not  fatal 
to  the  information. — People  v.  Skidmore,  123 
CftL  267,  55  Pae.  984. 

ToB.  AuTBOBirm  fboh  Othbb  Statu: 

See  19  pre.  432-4SS;  23  dent.  Dig.,  eoli. 
742-747;  SS  42-44. 


§  26. 


Presentatioii  of  'Fzavdiilent  OUim. 


[a]  An  indictment  for  presenting  to  a  board 
of  supervisors  for  allowance  a  false  and 
fraudulent  claim,  the  offense  being  alleged 
substantially  in  the  language  of  section  72  of 
the  Penal  Code,  is  suflicient^  notwithstanding 
the  claim  as  presented  contained  several  items 
alleged  to  be  false  and  fraudulent,  and  certain 
items  as  to  which  no  such  allegation  wsa 
made.— People  v.  Carolan,  71  Cal.  195,  12  Pae. 
62. 

Fob  ADTH0UTIB8  VBOU  Oms  States: 
See  28  Cent.  Dig.,  eoli.  764^  756,  S  49. 


§26. 


lamm  and  Proof. 


[a]  The  fact  that  the  written  contract  en- 
tered into  between  the  parties  was  induced 
by  false  pretenses  does  not  .prevent  a  prose- 
cution for  the  obtaining  of  property  under 
the  contract  as  a  result  of  the  false  pre- 
tenses, there  being  a  causal  relation  between 
the  preteneet  and  the  transfer  of  the  prop- 


erty.— People  v.  Martin,  102  Cat  658,  34 
Pac.  952.  ' 

[b]  On  a  prosecution  for  false  pretenses,  held 
not  necessary  for  the  state  to  prove  all  the 
representations  contained  in  the  information. 
People  V.  Smith  (C^  App.),  84  Pae.  449. 

Fob  Authobities  ntoH  Otbxb  States: 

See  19  Cyc.  438-441;  23  Cent  Dig.,  eolii 

766-  766,  88  60^8. 

8  27.  AdmlullilUty  of  Svldonoe. 

[a]  In  a  prosecution  for  obtaining  money 
under  false  pretenses,  where  the  defendant 
had  procured  the  money  in  exchange  for  a 
note  and  mortgage  claimed  to  have  been  exe- 
cuted and  delivered  by  a  third  party  to  the 
defendant,  and  the  prosecution  claimed  that 
the  transaction  was  entirely  simulated,  and 
that  the  alleged  mortgagor  was  a  myth,  and 
that  even  if  he  existed  the  transaction  was 
not  in  good  faith,  but  for  the  purpose  of 
enabling  the  defendant  to  cheat  and  defraud, 
all  the  drcnmstances  connected  with  the 
transaction  were  proper  matters  for  the  con- 
sideration of  the  jury,  and  it  is  error  for  the 
court  to  refuse  to  allow  a  witn«8  for  the  de- 
fendant to  testify  as  to  the  conversations  and 
circumstances  occurring  at  ths  time  of  the 
transaction  between  the  defendant  and  the 
mortgagor.— People  ▼.  Gibbs,  98  CaL  661,  83 
Pac  630. 

[b]  The  state,  having  introduced  a  contract 
between  prosecutrix  and  defendant  for  the 
transfer  of  the  property,  valid  on  its  face, 
and  not  annulled  by  any  decree  in  equity,  is 
not  estopped  to  impeach  it  by  showing  that 
the  property  was  in  fact  obtained  by  false 
pretenses. — People  ▼.  Martin.  102  Cu.  658, 
36  Pac.  952. 

[e]  The  state's  theory,  in  a  prosecution  fof 

obtaining  money  and  other  personal  property 
by  false  pretenses,  was  that  defendant  had 
worked  on  prosecutrix  to  make  her  believe 
that  she  was  in  imminent  dan^^er  from  her 
enemies  and  their  hired  detectives,  who  de- 
sired to  seize  her  property  and  person.  There 
was  evidence  that  defendant  nad  suggested 
her  moving  to  another  bedroom  in  defendant's 
house,  for  fear  of  being  chloroformed.  Held, 
that  prosecutrix's  testimony  that  one  morn- 
ing she  had  found  the  gas  burner,  which  she 
had  turned  off  the  night  before,  partly  turned 
on,  and  had  been  made  sick  by  the  gas,  was 
relevant  if  not  of  much  weight. — ^People  v. 
Martin,  102  CaL  558,  86  Pae.  952.  _ 

Fob  Authobities  tbom  Otbkb  States: 

See  19  Cyo.  441-445;  23  Cent.  Dig.,  cola. 

767-  778,  88  55-61. 

8  28.   Palsity  of  Pittteua  and  Knowl- 
edge Tbereof . 

[a]  In  a  prosecution  for  obtaining  money 
under  false  pretenses  that  a  draft  pven  by 
him  would  be  honored,  evidence  that  de- 
fendant before  this  tranuetioa  had  drawn 
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other  drafts  on  the  same  firm,  which  had  not 
been  paid,  ia  admissible  as  tending  to  show 
that  he  had  no  credit  with  the  firm,  and  most 
have  known  that  .the  draft  in  qnestion  would 
not  be  honored.— People  v.  Wasserrosle,  77 
CaL  173,  19  Pac.  270. 

[b}  A  jadgment-roll  in  an  action  to  which 
defendant  was  a  party,  and  in  which  his 
title  to  the  property,  which  he  falsely  claimed 
to  own  in  the  traneaetion  for  which  he  was 
Indicted  and  is  on  trial,  was  declared  worth* 
less,  is  competent  evidence  to  show  his  knowl- 
edge of  the  falsity  of  his  representations. — 
People  T.  Hamberg,  84  Cal.  468,  24  Pac.  298. 

[e]  On  proseention  for  obtaining  property 
under  false  pretenses,  evidence  that  a  judg- 
ment had  been  rendered  in  the  superior  court 
•gainst  defendant  in  an  action  by  him  to 

Sdet  title  to  land  ik  not  admissible  to  show 
at  defendant  did  not  believe  his  representa* 
tions  that  bis  title  to  the  land  was  good, 
where,  at  the  time  of  such  repreBentations,  an 
appeal  was  pesding  from  sneb  judgment,  the 
effect  of  the  appeal  being  to  suspend  the 
judgment.— People  T.  Oibb^  98  Cal.  661,  33 
Pac.  630. 

fd]  Upon  the  trial  of  a  defendant  charged 
with  obtaiBing  goods  by  false  and  fraudulent 
representations,  where  it  appears  that  he  rep- 
resented that  he  had  a  large  cash  capital,  and 
owed  nothing,  his  deposition,  taken  in  pro- 
ceedings in  voluntary  insolvency  prior  to  the 
bringing  of  the  criminal  charge  against  him, 
in  which  he  admitted  that  at  the  time  when 
he  made  the  representationB  in  question  he 
was  virtually  insolvent,  la  admissible  in  evi- 
dence to  show  that  the  representations  were 
false,  and  that  the  defendant  knew  it. — Peo- 
pie  r.  Wieger,  100  Cal.  352,  84  Pac.  826. 

FOB  AUTHOBinXS  TBOH  OTHXB  STATEB; 

See  23  Cent.  Dig.,  cola.  768,  764,  8  47: 
cols.  771-773,  8  67. 

8  29.  Weij^t  and  Soflleleney  of  Evidence. 

[a]  TTpon  the  trial  of  a  defendant  charged 
with  the  crime  of  obtaining  money  under 
false  pretenses,  while  the  testimony  of  the 
proseentor  is,  ordinarily,  the  best  evidence  of 
the  effect  which  the  alleged  statements  had 
vpon  him.  It  is  not  essential  to  a  conviction 
that  he  akonid  testify  expressly  that  the  false 
pretenaea  indneed  him  to  act  as  he  did;  but 
the  jary  may  be  satisfied,  on  the  testimony 
of  others  and  from  all  the  circumstances  in 
the  ease,  that  the  representations  did  induce 
the  prosecutor  to  tnm  over  the  property  to  the 
defendant. — People  v.  Hong  Qoin  A£oon,  93 
Cal.  41,  27  Pac.  1096. 

[b]  XTpon  a  proseevtion  for  the  crime  of 
obtaining  money  under  falsa  pretenses,  where 
the  prosecntioa  failed  to  show  by  two  wit- 
nessea  that  the  defendant  made  the  represear 

tations  charged  at  the  time  of  tbe  transac- 
tion, or  that  a  note  and  mortgage  given  there- 
for were  false  tokens,  and  failed  to  corrobo- 
rate the  prosecuting  witness  by  other  testi- 
moBj,  or  by  Bome  note  or  raemorandnm  writ- 


ten by  the  defendant,  a  judgment  of  convic- 
tion is  erroneous  and  will  be  reversed. — ^People 
V.  aibbs,  98  Cal.  661,  33  Pac.  630. 

[e]  An  indictment  for  obtaining,  under  false 
pretenses,  a  note  alleged  to  have  been  exe- 
cuted by  the  person  defrauded,  is  not  sus- 
tained by  evidence  showing  the  note  was 
jointly  executed  by  him  and  another,  and  it 
is  immaterial  that  such  other  person,  as  be- 
tween him  and  the  person  defrauded,  was 
merely  a  surety. — People  v.  Cummiogs,  117 
Cal.  497,  49  Pac.  576. 

[d]  Penal  Code,  section  1110,  provides  that 
if  a  false  pretense  was  expressed  in  language, 
unaccompanied  by  a  false  token  or  writing, 
or  by  some  note  or  memorandum  thereof  in 
writing  sabseribed  by  the  defendant,  there 
ean  be  no  eonvjetion,  unless  the  pretense  ia 

? roved  by  the  testimony  of  two  witnesses, 
he  information  charged  that  defendant 
falsely  represented  that  he  owned  the  goods 
and  fixtures  in  his  place  of  business,  and 
that  be  was  not  indebted  to  any  person,  and 
by  means  thereof  obtained  tbe  goods  in  ques- 
tion. Held,  that  as  but  one  witness  testified 
to  the  pretense,  and  there  was  no  token  or 
writing  given  or  shown,  there  could  be  no 
conviction. — ^People  v.  Chrones,  141  Cal.  xviii, 
75  Pac.  180. 

[e]  On  a  prosecution  for  false  pretenses  cer- 
tain matters  held  corroborating  circumstances 
under  Penal  Code,  section  1110. — People  v. 
Smith  (Cal.  App.),  84  Fae.  449. 

* 

Fob  Authokities  raou  Other  States: 

See  19  Cye.  446,  446;  23  Gent.  Dig.,  cola. 
778-781,  8  0S- 

8  SO.  Trial— Qnestio&s  for  Jrof. 

[a]  Whether  or  not  propertjy  was  delivered 
and  title  vested  before  giving  false  token 
is  qnestion  for  jury. — Peo^e  v.  Donaldson,  70 
Cal.  119,  11  Pac.  681. 

[b]  Under  an  indictment  for  obtaining 
money  under  false  pretenses  in  representing 
that  the  defendant  was  the  owner  of  land 
and  had  the  right  to  lease  it,  though  any 
beneficial  right  of  tbe  defendant  in  land,  the 
legal  title  to  which  was  in  the  name  of  a 
third  person,  was  in  dispute,  and  thongh,  on 
the  theory  of  tbe  beneficial  ownership  there- 
of clamed  by  the  defendant,  such  third  per- 
son presumptively  took  both  the  title  and  the 
rents  of  the  land  as  security  for  debtn  due  to 
other  parties,  and  the  defendant  does  not  ap- 
pear to  have  had  a  right  of  possession  until 
sncb  debts  were  paid,  yet  it  was  for  the  jnry 
to  determine  whether  the  defendant,  in  claim- 
ing the  ownership  and  right  to  lease  the  land, 
was  acting  in  good  faith,  according  to  what 
he  believed  was  his  right,  and  if  so.  he  was 

gailty  of  no  crime.- Peoida  v.  Orifflth,  12S 
aL  212,  64  Fae.  7SS. 

FOB  AUTHORITIKS  ROW  OTHBB  STARS: 

See  19  Cyc.  446;  U  Cent.  Dig.,  cols.  782, 
7U,  8  M* 
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FALSE  PRETENSES,  31-33— FALSIFYING  ACCOUNTS. 


§  31.   Instructions. 

[a]  On  8  trial  for  obtaining  property  hy 
false  pretenses,  the  execution,  contents,  and 
delivery  of  the  note  given  by  respondent  for 
the  purchase  price  of  certain  horses  were 
proven  by  parol  without  objection,  and  the 
court  correctly  instructed  the  jury  that,  if  the 
owner  Bold  the  horses  upon  credit  and  took  a 
note  for  them,  they  should  acquit.  The  fore- 
man  asked  the  court  ii'  the  note  was  in  evi- 
dence, and  the  court  replied,  "No."  Held, 
that  the  reply  of  the  court  was  misleading, 
and  error. — People  v.  Mauritzen,  84  Cal.  37, 
24  Pac.  112. 

[b]  An  instruction  to  the  jury  that  in  order 
to  convict  the  defendant  there  need  be  only 
one  false  pretense  proved,  if  they  believed 
that  the  prosecuting  witness  relied  upon  such 
pretense  or  representation,  and  was  induced 
thereby  to  part  with  his  property,  although 
correct  as  an  abstract  proposition  of  law,  is 
erroneously  given  where  there  ia  no  evidence 
to  show  that  the  prosecuting  witness  relied 
upon  the  representations  charged. — People  v. 
Oibbs,  98  CaL  661,  83  Pac.  630. 

[c]  Where  the  court  gave  instructions  em- 
bodying the  provisions  of  sections  1110  and 
1111  of  the  Penal  Code,  relative  to  the  tes- 
timony of  an  accomplice,  the  giving  of  an- 
other instruction  on  that  subject  which  was 
not  in  conflict  with  those  sections  is  not  er- 
rooeous.— People  v.  Howard,  135  Cal.  266, 
67  Pac.  148. 

[d]  Under  the  code,  requiring  the  court  in 
charging  the  jury  to  state  all  matters  of  law 
necessary  'for  their  information,  an  instruc- 
tion on  a  prosecution  for  false  pretenses  held 
not  erroneous. — People  v.  Smith  (Cal.  App.), 
84  Pac.  449. 

[e]  On  a  prosecution  for  false  pretenses, 
certain  instructions  held  not  contradictory 
under  Penal  Code,  section  1110.— People  v. 
Smith  (Cal.  App.),  84  Pae.  449. 

FOE  Authorities  fbom  Otheb  States: 

See  19  Cyc.  447;  23  Cent.  Dig.,  cols.  763- 
786,  S  6^ 

g  32.   Verdict 

[a]  Where  an  information  charges  the  de- 
fendant with  having  obtained  a  specified 
amount  of  money  by  fraud,  a  verdict  finding 
him  "guilty  as  charged"  is  not  defective 
in  not  stating  the  amonnt. — ^People  v.  Millan, 
106  CaL  320,  39  Pae.  605. 

[b]  Where  an  indictment  charged  defendant 
with  defrauding  S.  of  a  note  for  one  hun- 
dred and  seventy-five  dollars,  by  false  pre- 
tenses, a  verdict  that  "the  defendant  is 
gnilty  of  defrauding  S.  of  the  note  of  one 
bundred  and  seventy-flve  dollars  in  the  in- 
dictment mentioned"  was  insufficient. — Peo- 
ple V.  Cummings,  117  Cal.  497,  49  Pae.  576. 

[c]  In  a  prosecution  for  violating  Penal 
Code,  section  532,  a  verdict,  "We,  the  jury, 
And  defendant  guilty  of  the  crime  of  felony, 


to  wit,  obtaining  money  by  false  pretenses," 
held  void. — People  v.  Small,  1  CaL  App.  320, 
62  Pac.  87. 

FOB'  AXrTBOBFFIBS  WBOU  OTHER  STATES: 

See  19  Cyc.  447;  23  Cent.  Dig.,  cols.  786. 

787,  §  65. 

§  33.  Punishment. 

[a]  Penal  Code,  section  1205,  providing  that 
"a  judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned  until 
the  fine  be  satisfied,  specifying  the  extent 
of  the  imprisonment,  which  must  not  exceed 
one  day  for  every  dollar  of  the  fine,"  does  not 
apply  to  a  conviction  for  obtaining  money  by 
false  pretenses,  under  section  532,  which  pre- 
scribes as  a  penalty  "imprisonment  in  the 
county  jail  not  exceeding  one  year,  and  by  a 
fine  not  exceeding  three  times  tne  value  of  the 
money  or  property  so  obtained,"  as  the  legis- 
lature did  not  intend  by  this  provision  to 
make  it  possible  to  impose  a  penalty  of  life 
imprisonment  for  a  misdemeanor. — ^Neustadt, 
in  re,  82  CaL  273,  23  Pac.  124. 

[b]  The  crime  of  obtaining  money  under 
false  pretenses  is  punishable  in  the  same  man- 
ner and  to  the  same  extent  as  for  larceny 
of  the  money  so  obtained;  and  when  the  theft 
of  the  money  would  constitute  the  crime  of 
grand  larceny,  the  crime  of  obtaining  it  under 
false  pretenses  is  punishable  by  imprisonment 
in  the  state  prison  as  in  case  of  grand  lar- 
ceny.- People  v.  Wynn,  140  CaL  661,  74  Pac. 
144. 

FOa  AUTHOBITIES  rEOM  OTHEE  STATES: 

See  19  Cyc.  447;  23  Cent  Dig.,  cols.  787, 

788,  8  66. 

FALSE  REPRESENTATIONS. 

See.  raise  Pmonstton;  .Talse  Vrstsnsss;  TtmL 

FALSE  SWEARING. 

Sm  Psrjnrr. 

As  fronna  for  avelAsnos  of  laswsaes  poUey.  8es 
Instmaos,  I  77. 

FALSE  TESTIMONY. 
8m  Pszjaxjr. 

FALSE  TOKEN. 

As  SlsiMtt  of  fslss  prstsnss.   8s>  false  PrsUnss^ 

I  6. 

FALSIFIED  EVIDENOE. 

rxMnmpUons  sTlsInf  from,   tes  BTUsnos.  1  63. 

FALSIFTINa  Aocouirrs. 

tes  AccoEBl  Rated,  i  18. 
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TALSITT  OF  TE8TIM0NT. 
FAMILY. 

Tnalaatloa  «f  finUy  nUtloii  m  tMnlaaUng  hom»* 
■iMd.   Am  lfoMmw<li.  i  171. 

FAMIL7  ALLOWANCE. 

Tnm  MUto  of  daotdlfc   8m  SxMOten  od  A4- 
alalittatoii,  T. 

FAIULT  BIBLE. 

Bm,  also,  BlbU. 
Am  avldraee.   8m  Oxtelul  Isiw,  |  810. 

FAMILY  EXPENSES. 

UaUltty  of  wlfa'i  separato  MUto  fDZ;   Mm  Hu- 
bud  ud  Wlf*,  I  82. 

FAMILY  RELATION. 

iHpUad  Mnlnet  to  pw  <»  mttIom  ruUtorad  It 
MMBbwi     fanUy.   8m  Work  ud  Labor,  |  B. 

•     FAMILY  REBEMBYANOE. 

As  proTisg  robUotuUp.   8m  Bfldnm.  I  S19. 

FAMILY  BESIDENOE. 

8m  DoBldte. 
AIIotmoBi   of.  u  i^lMto  IwmMtoad.   8m  Hem^ 
■toadf,  I  13S. 

FARES. 

Tmiiihii  liMi  on  tnlu  aad  atron  caw.  Sm  Oas* 
xtoEi,  ii  74.  76. 

FARM  IMFLEMENTS. 
T**— *  tnm  fonad  aala.   8m  Bxanuftioni.  |  10. 

FARHINa. 

8m  A«tlailtnra. 

f  ARM  LABORER'S  LIEN. 
8m  AcrleaUnza. 

FATHER. 

IhT-r-"""*  tnm,  fey  Dartwd.   8m  Baitazdi,  |  10. 

FAVORABLE  ERROR. 

■nor  favorable  to  apptlUnt  u  harmlMi  orror. 
8m  AppMl  and  Error,  i|  l8S»-ia7«:  Criminal 
IMW,  i  770. 


FAVORINO  00N8TITUTI0NAUTY. 

Xa  dotomdnlBg  MmftttollnMl  iwaHna.  8m  Ooft> 
■MtotlMal  £aw,  |  iO. 

FAVORING  ORANTEE. 
&a  aowtwlng  daada.   8m  Daadi,  |  70. 

FAVORINa  INSURED. 

b  eoaatmlac  inrarasM  eontraeta.   8m  Innxanoab 
I  sa. 

FAVORINa  PROSPECTIVE  OPER. 
ATION. 

Xh  datamlBlBf  eonrtltntlraaltty  of  iUmoa.  8m 
OonatttBUonal  Law,  B  IM. 

FAVORING  VALIDITY. 

tR  ooBitratBC  eoakraoto.   8m  Oontiaeti,  i  104. 
FEAR. 

Ai  aSoeUac  raaponalUltkr  tm  eHma.   8m  OrlMlBal 
Law,  I  11. 

Admlaalbillty  of  eonfsiilon  proetiied  by  aagandoi^ 
Ing.    8m  Orlmluil  I«w,  |  267. 

FEDERAL  BOUNDARIES. 

PrMamptlona  aa  to  bonndarlM  aatobUalMd  by  fad- 
nal  gorammMl.   8n  Bvldaaea.  |  78. 

FEDERAL  CITIZENSHIP. 

8m  OttliaMi  I  8. 

FEDERAL  OOMHISSIONERa 

8m  Unltad  BtatM  OoMMlwlonaia. 

FEDERAL  OOBIMON  LAW. 

8ao  Common  I*w,  1  8. 

FEDERAL  CONSTITUTION. 

Effoet  on  atoU'i  powoz  to  tafnlsto  right  to  voto. 
8n  BloeUon^  |  6. 

FEDERAL  COURTS. 

8m  Oonrta,  VJl. 
OonenrroBt  JuUdlctton  of  fodaral  and  itoto  ooorta. 

8m  Oovrti,  H  18S-1B0. 
Doelaiou  of  todoral  Mirta  as  antbortty  in  atato 

oomru.   8m  Ooarti^  |  07. 

FEDERAL  DISTRICT  COURT, 

JtaWUetlen  ti.   8m  Ooorti,  I  100. 

FEDERAL  GOVERNMENT. 
8m  UBttod  8totoa. 
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FSDERAX.  JUPaSS. 

?ewan  barood  Untti»Ut  Untt  o<  JirlWHaMoa.  !■« 

FEDSBAL  JUDOHENT. 

BffHt  of  Muml  Jodgarai  in  iMw  eemt  8«f 

JndgmMit,  I  849, 
Oanui  of  ution  merged  or  bamd  1^  Jodcmnfe  IC 

tMbxal  oout   Sm  JndsBUBt.  I  8SB. 

FEDERAL  LAWS. 

VtUUdai  aoUM  of.   8m  ETldanoa,  |  30, 

FEDERAL  OFFICERS. 

8n  vutad  State!,  I  8:  Vbimi  StttM  "*rwtHfP*m- 
«n;  Unitftd  Statu  lUrttali. 

FEDERAL  PRISONERS. 

JiWidletloa  of  rtato  floartt  to  rolouo  on  mdl  o< 
lubMi  eorpoi.    8m  HabtM  Ootpu,  |  18. 

FEDERAL  QUESTION. 

Whm  eouHtotM.   8m  Oouta,  |  ISS. 

FEDERAL  SECURITIES. 

Bamptlon  fnm  itata  tmtlen.   8m  TUatlM^  |  U. 

FEEBLE-BOKDED  PERSONa 
FEES. 

F»TiB«it  of,  M  oondlUon  pnoodaat  to  flllnc  of  no- 

ttco  of  Appeiil.    So*  Appoat  ud  Enor,  |  407. 
Of  ftrbitratori,    Sm  Aibltratloa  and  Award,  i  SO. 
Of  attoniojrf.    Sao  Attorney  and  Ollant,  XV. 
Of  el^M  of  MUt.   0M  CloAa  of  Oonxt,  ||  5-7. 
Bigbt  to  foH  H  mtad  tiiht.   8m  Oonitttntlonal 

IMW,  B  191. 
Oolta  of  WUattM.   8m  Oorti. 
Of  oentt7  ofleara.   8m  Ooutioa,  |  78, 
Of  dlatrlot  and  prowcntlng  attomer*.    Bm  Dlrtilet 

and  Proaecutlns  Attomejra,  ||  s-9. 
Of  eonnael  la  dlTorc*  eaaaa.    Bm  DiToreo,  ||  80,  M. 
BJgbt  of  cloTk  to  require  paTmeut  of  Im  Iwfon  ID- 

torlnc  Jodgmont.   8m  Jndgmant,  {  188. 
Of  luticM  of  tto  POM*.   8m  JttrtlMi  of  Um  Fomo. 

I  16. 

Of  pnbllo  oflcert.    Bee  OllMig,  f  40. 
Of  vttnoaMa.    See  Witueiaee,  S. 

FEE  SIMPLE. 
Sm  BttatoB. 
Soodi  otMUaf.   Bm  DMdi,  i  Ul. 
Baaownt  and  tea  dUmngiiishod,   Bm  Baoonianli, 

i  8. 

Words  naewwiy  to  «iuta  by  irtXL   Bm  WUla,  | 

879. 

FSaNBD  AOCOHFLIOX. 

HoMiflty  tor  corroboration  of  «TUonM  of.  8m 
Orluliua  harm,  1  848. 


FELLOW-SEBVAirrg. 

Soetiina  tn  gwoiL  8m  nnitir  and  SmvL  || 
MM?. 

FELONIOUS. 

Vm  of  word  "tolonlou"  In  daaeilptlon  of  oCom. 
Sm  Tndlctnwnt  and  Inf emnUoB,  |  78. 

FELONY. 

Bm  Orinlaal  Law,  |  9, 

FEUALES. 

BlCht  to  attond  aoUegoa  and  nulTonttloi.   Sm  Ort* 

legoi  and  UnlTertltlei,  |  4. 
PoIlM  power  of  itate  to  rognlate  NBplojBUBt  of; 

Sea  Ooutltntlosal  Xiaw,  |  103. 
Blgbt  to  equal  pretaeUen  of  tewi.   Im  Ooiullta> 

ttonal  Law,  f  828. 

FEME  SOLE. 

Blfbt  to  bomoitead.    Bee  Homeateada,  |  18. 

FENCE  LAWS. 

Bm  Animala,  |  80;  Xteoii. 

FENCES. 

Uidada  itnMnw  for  indoalaf  iMAa  In  faaaral; 

ItatBtorjr  proilalona  relatlag  thereto; 'rlgbta,  datlea, 
and  liabUitlM  of  proprietor!  or  oocnpanta  of  land! 
in  respect  of  anob  atmctUM;  and  lagal  pnwoadlng! 
ntafcing  fkatato. 

DUTY  TO  FXHCB,  |  1. 

STATUTORY  PB0TISI0N8  OONBTBUID,  I  9. 

  LIUITIHG  HEIGHT  OF  DITZSIOH  FBHOKS, 

i  8. 

DITIBION  FENOEB,  |  4. 

INJ1TBIES  TO  ANDCALB  VBOH  BABBBP-WIBB 

FENCES.  I  5. 

Maarar*  of  damaiaa  for  InjurUe  to  fonooo.  8m 

Damage!,  |  89. 
Iblntenance  of  fenn  u  provonting  •*tT***  dadi. 

MUott.    8m  Dadleatton,  |  3S. 
Braetlng  fenM  on  land  aa  forcible  OBlqr.   Bm  FonU 

bla  Entry  and  Detainer,  f  18. 
Tearing  down  fence  aa  fordbla  anttr.   Sm  Forolbla 

Entry  and  Detainer,  |  10. 
Effect  of  erection  of  feucea  on  advorM  character  of 

nM  of  land  ai  highway.    See  Hlghwaya,  |  16. 
Bli^t  to  enjoin  removal  of.     8m  Injnactlpn,  |  49. 
Dnty  «f  rallroada  to  cenatract.   Bm  Ballroad^  1 14. 


%  1.  Dnty  to  Fenco. 

[n]  Owner  of  land  in  Santa  Clara  county  ii 
not  required  to  fence  against  his  neighbor's 
cattle.— Hahn  v.  Oarratt,  69  Cal.  149,  10  Pae. 
S29. 

FOB  AirraoBmxs  mou  Othkb  Statbb: 

See  19  Cyc.  469:  23  Cent.  Dig.,  cols,  799. 
800,  S  1. 
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I  2.  matvtory  Fmlflaiu  OonrtroM. 

[ft]  The  fifth  seetion  of  tlw  act  of  1860,  eon- 
eerning  lawful  fences,  u  amended  by  the  act 
of  April  3,  1860  (StatB.  1860,  p.  141),  u  in 
force  only  in  the  counties  named  in  the  act, 
aDd  seetion  841  of  the  Civil  Code  is  in  foree  in 
tie  remainder  of  the  counties. — Gonzales  v. 
Waason,  51  Cal.  295. 

tb]  Bond  to  build  fences  given  under  see- 
tion 1251,  Code  of  Civil  Procedure  if  iifsiiffl- 
eient,  cannot  be  amended  after  thirty  days 
from  jndwnent.— California  Southern  Co.  v. 
Son  them  Pac.  B.  B.  Co,,  66  Cal.  893,  7  Pao. 
123.  ' 

[c]  The  acts  of  April  27,  1855,  and  April  8, 
1860,  concerning  lawful  fences,  are  continued 
in  force  under  section  19  of  the  Political  Code, 
and  consequently  the  counties  to  which  they 
apply  are  not  subject  to  the  provisions  of  see* 
tion  841  of  the  Civil  Code.— -Meade  T.  Wat- 
son, 67  GaL  691,  8  Pac.  811. 

[d]  A  fenee  which  is  good,  strong,  sabstan- 
tial,  and  bailt  of  stone,  forming  a  perfect 
iselosure,  and  sufScient  to  turn  stock,  is  a 
lawful  fenee,  within  the  meaning  of  the  fence 
acts  of  1855  and  1860,  although  such  a  fence  is 
not  specifically  described  therein. — ^Meade  t. 
Watson,  67  Gal.  691,  8  Pae.  Sll,  814. 

Fob  AXTHOBrms  roh  Othke  States: 

See  19  Cyc.  488,  489;  23  Cent.  Dig,  eoTs. 
799-804,  88  1-9. 

8  S.    unttbig  augbt  of  DlTlidoa 

Fencee. 

[a]  The  phrase  "partition  wall,"  as  used  in 
act  of  March  9,  1885,  forbidding  the  erection 
in  a  city  of  any  fence  or  partition  wall  more 
than  ten  feet  high,  means  a  wall  used  as  a 
fence. — Western  Granite  etc.  Co.  v.  Knicker- 
bocker, 103  Cal.  Ill,  37  Pae.  192. 

[b]  Aet  of  Marek  9,  1885,  forbidding  tke 
erection  of  fences  and  partition  walls  more 
than  ten  feet  high,  in  cities  and  towns,  with- 
ont  the  consent  of  the  adjoining  proprietor, 
relates  solely  to  fences  and  walls  erected  on 
the  bonndary  line,  resting  partly  on  the  ad- 
joining land,  and  hence  is  not  unconstitu- 
tional, as  giving  the  adjoining  owner  power  to 

Erevent  each  a  stmeture  on  the  adjoining 
ind. — ^Western  Granite  etc.  Co.  v.  Knicker- 
bocker, 103  CaL  111,  37  Pac.  192. 

fc]  A  Btmctnre  standing  wholly  on  the  lot 
of  the  owner  thereof  is  not  within  the  inhibi- 
tion of  Statutes  of  1885,  page  45,  regulating 
the  height  of  "division  fenees"  and  "par- 
tition w^f"  in  cities  and  towns. — ^Ingwer- 
■en  T.  Barry,  118  Cal.  348,  60  Pm.  636. 


8  4.  Division  Feneos. 

See,  also,  Boundaries  |  8S. 

[a}  Expense  of  a  fence  not  on  boundary  line 
and  not  used  by  adjoining  proprietor,  is  in 
no  part  chargeable  to  him.— ludden  t.  Jordan, 
89  CaL  68;  - 


[b]  When  a  fence  la  built  for  a  division 
fence,  and  is  acquiesced  in  as  such  for  six- 
teen years,  the  parties  are  estopped  from 
oontroverting  the  correctness  of  its  erection. 
Oolnmbet  v.  Pacheco,  48  CaL  395. 

[«]  If  parties  owning  adjoining  tracts  of 
land  agree  that  a  fence  shaU  be  erected  upon 
a  certain  line,  and  that  the  same  shall  be  the 
dividing  line  between  their  respective  tracts, 
and  the  agreement  is  executed,  it  establislies 
the  partition  line,  and  they  are  estopped  from 
afterward  eonteating  Itr— Moyle  OonnoUr. 
60  GaL  899.  '  'v. 

[d]  That  act  of  April  8,  1860,  section  6, 
gives  a  land  owner  a  lien  for  one-half  the 
value  of  a  division  fenee  erected  by  him  and 
need  by  an  adjoining  owner,  does  not  prevent 
him  from  maintaining  an  ordinary  aetion  for 
the  recovery  of  such  value. — Gonzales  v.  Wat- 
eon,  51  Cal.  295. 

[e]  Under  act  of  April  3,  1860,  section  6, 
which  provides  that,  when  a  person  has 
erected  a  fenee  on  his  line,  an  adjoining 
owner,  making  an  inclosure  of  his  land  so 
that  such  fenee  shall  serve  aa  part  of  aueh 
inclosure,  shall  pay  the  owner  of  such  fence 
one-half  of  its  value,  it  is  not  necessary,  in 
order  to  make  the  adjoining  owner  liable, 
that  he  construct  a  fence  along  his  line  at  the 
point  where  there  is  a  natural  barrier. — Gob* 
sales  T.  Wasson,  61  CaL  896. 

[f1  Diviaion  fencM  under  aet  of  1860  mat 
lie  lawful  fenees.— Heade  v.  Watson,  67  CaL 
S91,  8  Pac.  311,  814. 

[g]  In  an  action  against  an  adjoining  pro- 
prietor for  one-half  the  value  of  partition 
fences,  it  is  not  necessary  that  the  other 
fences  completing  the  inclosure  of  defendant 'i 
land  Rhould  be  lawful  fenees  within  the  mean- 
ing of  the  statute,  but  it  is  sa£Bcient  that  they 
have  been  adopted  byhim  to  complete  the  in- 
closure.— Meade  t.  Watson,  67  Cal.  591,  8 
Pao.  311,  814. 

[h]  Demand  of  payment  ia  mffl^entiy  al- 
leged 4n  an  action  for  one-half  the  cost  of  a 

partition  fenee,  if  the  complaint  shows  the 
length  of  the  fence,  the  value  thereof  at 
the  time  of  inclosure,  and  that  on  a  certain 
day  plaintiff  demanded  one-half  of  said  value 
from  defendant,  which  was  refused. — ^Meade 
Watson,  67  GaL  591,  8  Pac  ftll,  314. 

[i]  When  a  division  fence  la  woeted  for 
temporary  oonvenience  by  one  of  two  adjoin- 
ing owners,  without  any  a^eement  between 
them  that  it  is  a  correct  division  fence,  and 
without  any  intention  on  the  part  of  either 
that  it  shall  be  a  permanent  division  fence, 
there  is  no  acquiescence  by  the  other  owner 
in  such  fence  as  the  division  fence  between 
their  lands. — Sharp  t.  Blankenship,  79  CaL 
411,  21  Pac  848. 

[j]  The  erection  of  a  division  fence  between 
the  two  tracts,  so  as  to  include  the  strip  as 
part  of  the  defendant's  land,  by  a  tenant 
of  the  plaintiif  whs  is  a  successor  in  iotereat 
of  the  tract  from  which  the  strip  was  granted 
by  parol,  cannot  bind  or  estop  the  plalntilF, 
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where  ft  appears  'that  the  tenant  had  no 
authority  to  adjust  the  boundary.  A  finding 
that  the  plaintiff,  with  knowledge  of  the 
original  agreement,  erected  a  division  fence 
npon  the  line  originally  agreed  to  by  parol, 
is  held  to  be  against  the  evidence. — Nathan 
T.  Dierseen,  184  CaL  882,  66  Pae.  485. 

FOB  AUTHORITLBS  TBOU  OTHER  STATKS: 

Partition  fences:  68  Am.  Dec.  626,  note. 
See,  also,  19  Cye.  473-479;  23  Cent 
Dig.,  cols.  818-826,  8S  18-28. 


§  5.  Injuries  to  Anlmato  from  Barbed-win 
Fence. 

[a]  One  who  has  constructed  and  maintains 
a  barbed-wire  fence  in  a  negligent  manner  is 
liable  for  injuries  occasioned  thereby  to  the 
domestic  animals  of  others,  though  the  fence 
is  entirely  on  his  own  land. — -Loveland  t. 
Gardner,  79  Cal.  317,  21  Pae.  766. 

Fob  Authokitibs  ieom  OrHia  States: 

Liability  for  injuries  arising  from  de- 
fects in  fences:  54  Am.  St.  Bep.  513, 
note.  See,  also,  19  Cye.  467,  488;  23 
Cent.  Dig.,  eols.  845-847,  SS  SO,  61. 

FERRIAGE. 

Dtflssd.   Sm  FerrlM,  f  l. 


FEEEIEfl. 

ladwU  tke  •lUbllflhment,  nulntenanee,  ngoU- 
Uon,  and  um  of  ferries  for  tiie  psmg*  of  tbe  paV 
Uc  over  inluid  waters,  snbjoct  to  pftymont  of  tolls; 
organisation,  franchlsos,  and  powers  of  ferxy  eom- 
pinlos;  and  rlgUa,  duties,  and  UaUUtlss  of  Indi- 
TldnalB  or  oorporations  «»relstag  ferrf  fraaeUses, 
la  thelz  ewMiUes  aa  eanlers  as  wen  as  etbenrlse. 

FERBIAGE  DEFINED,  |  1. 

PBOOEEDINOS  TO  ESTABLISH— DECISION  AB 
TO  NEOBSaiTT,  |  2. 

  CONDEMNATION  PBOOEEDINOS,  t  8. 

  APPEAL,  I  4. 

ESTABLI8HUEHT  OF  FEBRT  WITHIN*  ONB 
UILE  OF  BSTABUSHED  F2BBT,  |  5. 

  OBIHINAL    BE8PON8IQILITT    FOB  TIO- 

LATION  OF  STATUTE,  |  e. 

FRANCHISES— OBANT  Ain>  XHOIDEHTB  THEBB- 
OP.  I  7. 

  WHO  UAT  AOqCIBE,  |  B. 

  LIABILITY  TO  EXECUTION  SALE,  |  9. 

  ACTIONS  FOB  INFBINaEHBHT  OB,  ZNTEB- 

FEBENCE,  i  10. 
XJ0BN8ES— NECESSTTT,  |  11. 

  POWEB  TO  OBANT,  |  13. 

  APPLICATION  AND  PBOOBBDINOS  THBBE- 

ON,  I  13. 
  RENEWAL,  I  14. 

DUTY  AND  LIABILITY  OF  FERRYMEN  AB  COM- 
MON CARRIERS,  I  10. 

ACTIONS  FOR  INJURIES  INCIDENT  TO  OPEBA- 
TIOK,  I  le. 

  AOAINST  PEB80N8  OPEBATIHQ  WITHOUT 

LIOENSE,  I  17. 

Bigbt  to  TTfltM  land  fof.  Baa  Bmlsnt  Demalaf 

I  IB. 


§  1.  Fentlage  Defiiwd. 

[a]  Ferriage,  strictly  speaking,  is  the  price 
or  fare  fixed  by  law  for  the  transportation  of 
the  travelinf^  public^  with  such  ^ods  as  they 
may  have  witn  them,  across  a  river,  bay,  or 
lake. — People  v.  Ban  Francieco  etc  B.  B.  Co., 
35  CaL  606,  610. 

§  2.  Proceedings  to  EsUUUh— Oedalcn  u 

to  NecesBlt7. 

[a]  '  The  court  of  sessions  fp'anled  a  license 
to  defendant  to  run  a  ferry.  This  grant  was 
resisted  by  plaintiff,  who  took  an  appeal  to 
the  district  court,  who  affirmed  the  grant; 
which  judgment  remained  nnrerersed.  This 
action  was  brought  to  recover  damages  from 
defendant  for  running  the  ferry,  the  plaintiff 
alleging  that  the  license  was  illegally  granted. 
Held,  that  the  judgment  of  the  district  court 
was  a  bar  to  this  action,  and  that  that  judg- 
ment could  not  be  impeached  eoUateraUy. — 
Webb  V.  Hanson,  3  Cal.  103. 

[b]  The  board  of  supervieors  being  a  special 
tribunal  with  mixed  powers,  administrative, 
legislative,  and  judicial,  and  with  jurisdiction 
over  ferries,  etc.,  given  by  statute,  its  judg- 
ments or  orders  cannot  be  attacked  col- 
laterally any  more  than  the  judgments  of 
courts  of  record. — Waogh  ▼.  Ohauneey,  13  CaL 
11. 

[c]  Boards  of  supervisors  have  jurisdiction 
to  determine  whether  the  public  convenience 
requires  a  ferry  within  a  mile  of  an  estab- 
lished ferry  or  bridge,  and  their  decision  can- 
not be  questioned  in  a  collateral  action. — Fall 
V.  Paine,  23  Cal.  802. 

§  3.    Oondemnatloai  Proceedings. 

[a]  In  an  action  to  condemn  land  for  a 
ferry  landing  under  a  franchise  over  a  river 
between  two  counties,  granted  by  the  board 
of  supervisors  of  the  proper  county,  testi- 
mony for  the  defendants,  to  show  that  the 
ferry  was  not  a  public  use,  is  not  admissible. 
The  determination  by  the  board,  upon  evi- 
dence adduced  before  it,  that  the  feny  was 
a  public  necessity,  is  eonelusive  in  anch  ac* 
tion. — Pool  Simmbna,  134  CaL  621,  66  Fiae. 
872. 

[b]  Where  it  appears  that  the  defendants 
appeared  before  the  board  and  contested  the 
application  for  the  ferry  franchise,  and  had 
a  full  hearing  after  notice  ^iven,  the  ques- 
tions as  to  whether  the  location  of  the  ferry 

the  board  would  best  subserve  the  use  of 
tne  pnblie  and  be  least  injurious  to  the  de- 
fendants, were  for  the  determination  of  the 
board  npon  such  hearing,  and  evidence  there- 
upon is  not  admissible  for  the  defendants  in 
an  action  to  condemn  their  land  for  the  ferry. 
Pool  V.  Simmons,  134  CaL  621,  66  Pae.  872. 

S  4.   AppeaL 

[a]  No  appeal  lies  from  the  judgment  of  a 
district  court  on  an  appeal  from  an  order  qf 
the  court  of  sessions,  upon  an  application  for 
a  ferry  license.— Webb  v.  Hanson,  8  CaL  133. 
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Il>]  No  appeal  from  tba  dMision  of  the  dis- 
trict court  afflrming  the  order  of  the  court 
of  sessionB  has  been  provided  hj  law,  and, 
nnloBB  the  party  can  bring  himself  within 
the  constitotional  .  provision,  the  judgment 
of  the  diatriet  court  is  final  and  conelasive. 
Webb  v.  Hanson,  8  Cal,  65. 

[e]  It  is  doubtful  whether  «n  appeal  lies 
from  the  exercise  of  diseretion  in  establishing 
ferries.  But  if  it  does,  it  must  be  made  di- 
rect to  some  superior  tribunaL— 'Wangb  t. 
Channeej,  18  Cu.  11. 

I  S.  EstabUduiMiit  of  Faxiy  WltbUi  One  IDla 
of  Established  Ferry. 

[a]  Ferry  license  may  be  authorized,  for 
public  convenience,  within  one  mile  of  an- 
other.— Hanson,  In  re,  2  Cal.  262. 

[b]  Courts  have  discretion  in  granting 
ferry  license  within  two  miles  of  established 
ferry,  to  be  exercised  for  the  promotion  of 
the  pnblie  eonvenienee. — ^Hanson,  In  re,  8 
Cal.  262. 

[e]  At  eonunon  law  no  bridge  or  ferry  eould 

be  erected  so  near  another,  bound  by  law  to 
be  provided  with  attendance,  crafts,  etc., 
as  to  draw  away  its  profits. — ^Norris  v.  Farm- 
ers' ete.  Co.,  6  Cal.  990,  69  Am.  Deo.  535. 

[d]  Laws  of  1855,  page  182,  section  1,  pro- 
Tiding  that  no  person  can  operate  a  bridge 
or  ferry  for  pay  unless  authorized  by  the 
supervisors,  and  that  (section  6)  when  the 
supervisors  have  granted  a  license  to  estab- 
lish a  bridge  or  ferry,  no  other  bridge  or 
ferry  can  be  established  within  one  mile, 
unless  in  the  opinion  of  the  supervisors  it 
is  required  by  the  public  convenience,  does 
not  permit  the  establishment  of  a  free  ferry 
within  the  prohibited  distance  from  one  regu- 
larly licensed,  unless  required  by  public  con- 
venience, etc. — Norris  v.  Farmers'  etc. -Co.,  6 
CaL  590,  65  Am.  Dee.  535. 

fe]  Ferryman  is  entitled  to  relief  in  ebau- 
eery  where  one  without  a  license  operates  a 
ferry  within  one  mile. — Ward  v.  Severance, 
7  Cal.  126. 

[f]  The  acts  of  1850  and  1855,  concerning 
ferries,  prohibiting  the  subordinate  tribunals 
from  licensing  a  second  ferry  within  one 
mile  of  a  former  one,  except  under  certain 
conditions,  one  of  which  is  where  a  second 
grant  is  required  by  the  public  convenience, 
impose  no  restrictions  on  the  power  of 'the 
legislature  in  making  other  grants. — ^Fall  T. 
Sutter  County,  21  C^.  237. 

]  e,    Criminal  BesponslbUi^  for  Vio- 

lation of  Statute. 

[a]  The  fact  that  a  free  bridge  or  ferry  so 
established,  within  one  mile  m  one  already 
lieensed,  issued  eertifieates  for  one  dollar,  by 
whieh  the  holder  was  entitled  to  passage  for 
one  month,  does  not  constitute  the  bolder  a 
joint  stockholder  in  the  bridge  or  ferry.  It 
is  but  another  mode  of  payment,  and  a  mere 
srraaion  of  the  law,  and  sabjeets  the  owner 


to  punishment  for  a  misdemeanor  under  the 
statute. — Norris  v.  Farmers'  ete.  Co.,  6  CaL 
590,  65  Am.  Dec.  535. 

§  7.  rraneUseo— Otant  tad  Inddants  Then- 
of. 

[a]  A  ferry  involves  a  personal  trust 
granted  by  the  sovereign,  upon  conditions 
imposed  on  the  grantee  alone,  and  his  lia- 
bility cannot  be  removed  by  substitution.-— 
Munroe  v.  Thomas,  5  Cal.  470. 

[b]  The  power  to  grant  a  ferry  license  is 
not  judicial,  and  its  exercise  properly  be- 
longs to  the  snperrisors, — Chard  t.  Hanison, 

7  CaL  113. 

[c]  Board  of  supervisors  have,  under  the 
statute,  a  general  power  to  grant  a  ferry 
franchise,  and  to  determine  where,  under 
what  circumstances,  and  to  whom  it  shall  be 
granted. — Henshaw  v.  Supervisors  of  Butte 
County,  19  Cal.  150. 

[d]  Ferry  franchises,  being  sovereign  pre- 
rogatives, belong  to  the  political  power  of 
the  state,  and  are  primarily  represented  and 
granted  by  the  legislature,  as  the  head  of 
the  politieal  power;  and  where  such  power 
has  been  delegated  to  subordinate  tribunals, 
as  the  courts  of  sessions  and  board  of  su- 
pervisors, such  tribunals  are  only  agents  of 
the  legislature  in  this  respect.— Fall  v,  Sutter 
County,  21  Cal.  237. 

[e]  Political  Code,  section  2843  et  seq.,  pro- 
vides that  in  granting  a  ferry  lieense  the 
owner  of  the  land  on  the  left  bank  of  the 
stream  shall  have  the  preference;  that  the 
application  for  the  license  shall  be  made 
to  the  board  of  supervisors  of  the  county 
on  the  left  bank;  that  they  shall  have  power 
to  determine  whether  or  not  the  applicant 
is  a  suitable  person,  and  shall  fix  the  rate 
of  charges  and  license  tax  on  a  specified 
basis  with  reference  to  cost  of  construction 
and  maintenance  and  business  thereof,  and 
shall  prescribe  rules  for  the  operation,  and 
require  a  bond  of  the  licensee.  Held,  that 
Statutes  of  1893,  page  288,  requiring  that 
all  franchises  shall  be  sold  to  the  highest 
bidder,  has  no  application  to  such  a  ferry 
license. — ^Pool  T.  Simmons,  134  CaL  621,  66 
Pac.  872. 

FOB  AUTBOBims  FBOIC  OTHBK  STATES: 

37  L.  B.  A.  712,  note.  See,  also,  19  Cyc. 
494-505  ;  23  Cent  Dig.,  cols.  871-920, 
81  9-66. 

$  8.   Wlio  may  Acqulzs. 

[a]  Under  the  act  of  1855,  concerning  pub- 
lic ferries  and  toll-bridges,  the  owner  of 
land  on  either  or  both  sides  of  a  stream 
has  not  an  unqualified  right  to  a  ferry  li- 
cense; nor  has  the  owner  of  land  on  one 
bank  any  preference  over  one  claiming  and 
in  possession  of  land  on  the  other  side.  The 
holder  of  lands  is  put  on  the  same  footing, 
as  to  the  ferry  privilege,  as  the  owner.— 
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S   UtbiUtr  to  Bxeentlosi  BtOM. 

[a]  A  ferry  Is  a  franehise,  and  is  not  the 

iobject  of  levy,  sale,  or  delivery  under  exe- 
cution. It  involves  a  personal  trust  granted 
by  the  sovereign  upon  conditions  imposed 
upon  the  grantee  alone,  and  his  liability  can- 
not be  removed  by  subatitntion. — Uunroe  t. 
Thomas,  5  CaL  470. 

Fob  AuTHORmss  rsou  Othbb  Statu: 

Bee  19  Cye.  497,  498:  28  Cent  Dixr„  eoli. 

879-883,  8S  18-21. 

g  10.   Aettonf  for  InfUngemeiit  or  In^ 

terferenee. 

[a]  In  an  action  brought  to  recoTer  dam- 
ages by  the  owners  of  a  ueensed  ferry  againat 
a  party  alleged  to  have  run  a  ferry  within 
the  limits  prohibited  by  law,  it  was  held 
that  the  complaint  should  have  alleged  that 
defendant  ran  his  ferry  for  a  fee  or  re* 
ward,  or  the  promise  or  expectation  of.  it^ 
or  that  he  ran  it  for  other  than  his  own 
personal  use  or  that  of  his  family,  and  that 
the  omisaion  of  these  allegations  was  fatal.— 
Hanson  v.  Webb,  3  CaL  236. 

[b]  In  an  action  for  damages  for  infringe- 
ment of  a  ferry,  the  complaint  must  show 
that  defendant  ran  his  ferry  for  a  reward, 
or  the  promise  or  expectation  of  it,  or  that 

i  he  ran  it  for  other  than  his  own  personal  use 
or  that  of  his  family. — Hanson  v.  Webb,  3 
I  CaL  236. 

[c]  To  entitle  plaintiff  to  bring  snit  for  an 
interference  with  a  vested  right,  such  as 
an  exclusive  right  to  operate  a  ferry,  he  must 
have  complied  with  the  laws  relating  there- 
to, and  therefore  one  who  permitted  his 
ferry  license  to  expire  without  having  re- 

^  newed  the  same  cannot  complain  of  the 
maintenance  of  a  ferry  by  another  in  his  im- 
mediate vicinity. — ^Norris  Lapsley,  5  CaL 
47. 

[d]  The  act  of  1855  makes  it  a  misdemeanor 
to  run  a  ferry  for  pay,  without  a  license,  and 
provides  that  no  toll  ferry  or  bridge  shall  be 
established  within  one  mile  of  one  regularly 
established,  unless  required  by  public  con- 
venience, etc.  This  does  not  confer  a  fran- 
chise upon  which  the  owner  of  an  estab- 
lished ferry  can  maintain  a  civil  action  for 
its  infringement.— Ward  v.  Beverance,  7  Cal. 
126. 

[e]  A  kept  a  ferry  across  the  S.  river  under 
a  license  which  had  expired.  Having  lost 
his  boat,  he  contracted  with  B  to  furnish, 
rig,  and  run  another,  under  the  license  to 
A,  which  be  was  to  renew,  until  the  profits 
should  repay  B's  advances,  with  interest. 
A  neglected  to  renew  his  license,  and  after 
four  months  B  applied  for  and  obtained  one 
in  his  own  name,  and  ran  a  ferry  under  the 
same.  Held,  that  A  had  failed  to  etrry  oat 
his  agreement,  and  eould  not  maintain  a  suit 


l§  914. 

wainst  B  for  an  acconnHng  and  retnn  of 
his  ferry.— Tartar  v.  Pinch,  9  CaL  276. 

Tor  AuTHOsmis  feok  Otaee  Statks: 

See  9  Cye.  501-503:  23  Cent.  Dig.,  eola. 
903-915,  18  46-59. 

§  11.  Licenflas—Necesslty. 

[a]  A  free  bridge  or  ferry  may  be  estab- 
lished, without  license,  provided  there  is  no 
regularly  established  bridge  or  ferry  within 
one  mile  immediately  above  or  below. — Nor- 
ris  V.  Farmers'  and  Teamstem*  Co.,  6  CaL 
590,  65  Am.  Dec.  535. 

[b]  In  this  state  no  person  has  a  right  to 
establish  a  bridge  or  ferry,  so  as  to  receive 
compensation  for  the  same,  unless  authorized 
to  do  so  by  license  issued  according  to  law. 
Norris  v.  Farmers'  etc.  Co.,  6  CaL  690.  65 
Am.  Dee.  085. 

FOB  AUTHOKinss  FBOU  OTBER  STATXS: 

See  19  Cyc  507j  83  Cent.  Dig.,  coL  927, 


S  12.   Power  to  Grant. 

[a]  County  judge  had  no  jurisdiction  to 
grant  a  ferry  license.— Chard  v.  Harrison.  7 
CaL  118,  117. 

[b]  Board  of  supervisors  has  jurisdiction 
over  the  subject  matter  of  gran^ig  and  re- 
newing ferry  licenses.— Finch  T.  Tehama 

County,  29  CaL  453. 

Foe  AuTHoaiTiEs  nioic  oma  states: 

Bee  19  Cyc.  494-497;  23  Cent  Dig-  eols. 
873-879,  B8  11-17. 

§  13.    AroUeatton   and  Pzoceedlngi 

Xhereon. 

[a]  The  twenty-first  section  of  the  act  of 
March  18,  1850,  gives  to  any  person  who  shall 
be  aggrieved  by  the  order  of  the  court  of 
sessions,  granting  a  license  to  establish  a 
ferry,  the  right  to  appeal  ^om  the  same  to 
the  district  court  but  no  fnrther^Webb  t. 
Hanson,  8  Cal.  65. 

[b]  Under  Code  of  Civil  Proeedure,  sectton 
415,  requiring  that  an  affidavit  of  publica- 
tion of  a  le^  notiee  shall  be  made  by  the 
"printer  or  his  foreman  or  principal  clerk," 
an '  affidavit  of  publication  of  the  notice 
of  hearing  on  an  application  for  ferry  li- 
cense, made  by  "the  principal  clerk"  of  the 
newspaper,  who,  as  shown  by  the  afildavit, 
had  "charge  of  all  the  advertisements  ia 
said  paper,"  is  sufficient — Pool  t.  SimmoniL 
134  CaL  622,  66  Pae.  872. 

FOB  AuTHOBinsB  nou  Othxe  Stath; 

See  19  Cyc.  496,  497;  £8  Cent  Dig,  MbL 
684^892,  II  28-88. 

S  14.   BenewaL 

[a]  A  ferry  owner  whose  license  has  es> 
pired  does  not  lose  his  right  to  a  renewal  of 
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his  license  either  hy  the  ineompeteney  or  re* 
fnsal  of  the  ntperWsors  to  act  in  the  prem- 
iaes.— Chard  v.  Stone,  7  CaL  117. 

[b]  MwDdamu  will  Issae  where  snperriBors, 
mistaking  the  law,  refoee  the  renewal  of  a 
lieenae  to  a  ferry  owner  who  ia  entitled  to  it. 
Thomas  t.  Armatrong,  7  CaL  286. 

[c]  One  who  applies  for  a  renewal  of  a 
ferry  license  claiming  precedence  as  an  ab- 
solute right  under  the  statute,  as  against 
a  party  making  an  original  application,  must 
show  that  he  has  kept  the  ferry  the  preced- 
ing year  in  accordance  with  law.— Fbieh  t. 
Tehama  County,  29  Cal.  453. 

[d]  If  a  contest  arises  on  the  renewal  of  a 
ferry  license  the  board  of  supervisors  has 
jurisdiction,  upon  the  testimony,  if  found 
to  be  insufficient  to  entitle  the  party  to  a 
renewal,  to  reject  the  application. — ^Fineh  v. 
Tehama  County,  29  Cal  453. 

[e]  If  one  who  has  a  ferry  license  gives 
notice  of  an  application  for  a  renewal  of  the 
same  for  another  year  any  person  may  ap- 
pear on  the  day  appointed  in  the  notice  for 
a  hearing,  without  any  notice  or  citation 
to  the  applicant,  and  flie  objections  to  the 
renewal,  and  the  board  may  hear  testunony 
on  both  sides. — Pinch  t.  Tehama  County,  29 
CaL  408. 

[f]  If  an  application  for  a  renewal  of  a 
ferry  license  is  rejected  the  board  has  juris- 
diction to  grant  an  original  license  to  one 
who  has  flled  his  petition  and  given  proper 
notice  of  his  appdieation. — Finch  v.  Tehuna 
County,  29  CaL  463. 

;  16.  Du^  and  LtabUi^  of  FexrjnneD  as 
Common  OurlOB. 

[a1  Ferrymen  are  common  carrier^  and 
liable  as  such. — May  t.  Hanson,  5  CaL  360, 

63  Am.  Dec.  135. 

[b]  Ferrymen  are  liable  for  safe  transit 
and  delivery,  and  chargeable  with  any  acci- 
dent except  by  act  of  Ood  or  public  enemy. 
May  T.  Hanson,  6  CaL  360,  63  Am.  Dee.  135. 

[e]  As  soon  as  ferryman  signifies  his  assent 
or  readiness  to  receive  passenger  he  becomes 
liable  for  his  safe  transit  and  delivery,  and 
is  chargeable  with  any  accident  occurring  ex- 
cept by  the  act  of  Ood  or  the  public  enemy. 
1Sm7     Hanson,  5  CaL  360,  68  Am.  Dee.  135. 

[d]  It  is  duty  of  ferryman  to  see  that  teams 
are  safely  driven  on  board  the  boat,  and  if 
ha  thinks  proper,  he  may  drive  himself,  or 
unharness  the  team,  or  unload  the  wagon  to 
get  them  safely  on  board. — ^May  t.  Hanson, 
5  CaL  860,  63  Am.  Dee.  136. 

[e]  If  ferryman  permits  party  to  drive  on 
board  himself,  he  constitutes  him,  quoad  hoe, 
Ms  agent,  and  is  responsible  for  all  aeeidents. 
May  T.  Hanson,  6  CaL  360,  63  Am.  Dee.  185. 

[f]  Foregoing  rules  apply  to  the  delivery, 
as  well  as  to  the  receipt,  of  goods  or  pas- 


sengers.—Hay  T.  Hanson,  5  Cal.  860,  63  Am. 

Dec.  135. 

[g]  Contract  to  furnish  a  boat  and  mn  it 
under  a  ferry  license  is  not  enforceable  if 
renewal  is  neglected. — Tartar  v.  I^nch,  9 
Cal.  276. 

[h]  A  ferryman  who  takes  charge  of  a 
team  driven  upon  his  boat  and  directs  an 
attempt  to  cross  the  stream  is  liable  as  a 
common  carrier  for  any  loss  that  ensues  in 
consequence  of  his  negligence  in  the  outfit 
or  management  of  hia  boat,  notwithstanding 
that  the  team  was  driven  upon  it  at  a  time 
of  peculiar  danger  and  contrary  to  his  ex- 
press order.— Griffith  v.  Cave,  22  CaL  83 
Am.  Dec.  82. 

Foe  AuTHOBims  roh  Othxb  statcs: 

Duties  and  liabilities  of  keepers  of  fer- 
ries: 87  Am.  Dec.  720,  note. 

§  16.  AcUoni  for  IidiirtoB  Incident  to  Opera- 
tion. 

[a]  In  an  action  against  a  ferryman  for  in- 
juries sustained  by  plaintifl!  in  crossing  de- 
fendant's ferry,  it  is  not  incumbent  on  the 
plaintiff  to  prove  the  exercise  by  him  of 
ordinary  care  to  avoid  the  injury;  but  the 
proof  of  want  of  it  on  the  part  of  the  plain- 
tiff lies  on  the  defendant. — -May  T.  Hauon, 
5  CaL  360,  63  Am.  Dec.  135. 

[b]  Where  the  defendants  held  themselves 
out  as  public  ferrymen,  in  an  action  against 
them  for  injuries  to  plaintiffs'  cattle  by  the 
breaking  of  their  wharf,  error  in  the  ad- 
mission of  proof  of  their  ferry  license  could 
not  injure  them,  as  they  were  responsible  in 
any  case.— Polk  v.  Coffin,  9  Cal.  66. 

[c]  Evidence  of  an  established  rule  or  prac- 
tice of  a  ferryboat,  in  certain  cireumstaDcea, 
offered  by  defendant  in  an  action  for  injury 
caused  by  his  negligence  as  a  common  carrier, 
was  properly  excluded,  where  defendant  did 
not  offer  to  show  that  plaintiff  had  any  di- 
rect or  indirect  notice  of  the  alleged  rule. — 
Griffith  V.  Cave,  22  CaL  53^  88  Am.  Dee.  88. 

FOB  AtTTHOBims  raou  Othbb  Btatu: 

See  19  Cyc.  611,  612;  23  Cent.  Dig.,  cols. 
941-945,  SI  68-93. 

g  17.   Against  Peiwns  Operatliic  With- 
out License.  ' 

[a]  If  parties  assume  to  act  as  ferrymen 

without  license,  they  cannot  take  advantage 
of  their  own  wrong  to  avoid  the  responsibil- 
ity which  is  attached  to  their  calling. — ^Polk 
T.  Coffin,  9  Cal.  66. 

FICTITIOUS  NAMES. 
SssaHpllon  of  partias  to  dssds  hy.   8m  SssOs,  I 

2B. 

Deslcnatlon  of  psrtlos  to  etvll  aoUuis  hy  flstlUons 
ttama.   8m  FsiUss,  |  4S. 
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Fiormous  stooe. 

IHM  tS.    8m  OorponUoat,  |  137. 

FZGTinOVB  SUIT. 
JWiidleUini  of  eoorti  owr.   8m  Oonrti^  |  S. 

FIDELITT  XNSURANOEL 

8m  Ownnftr;  ItunnBM. 

FIDUOIABIES. 

FUxulMtj  tUmntUr  of  relation  botwooa  ittonwr 
and  cUont.    Sm  Attonwr  and  OUoot.  |  85. 

Validity  of  eootraeti  batwoon.    8m  Oontncta,  |  TB. 

FUndwT  ralation  bttmoa  corporation  and  promo- 
tor.    8m  Oorporatlona,  |  il. 

Fiduciary  reUtlOD  IxtWMD  corporation  and  dlxoo- 
toia.    S««  Oorporatloaa.  |  fi86. 

FldncUry  relation  botwoon  oonatr  and  nvorrlion. 
Sm  Oountlot,  t  27. 

Fldadarr  relation  botwoon  eonaty  ofllMra  tad  itato. 
Bm  CooBtloi,  I  66. 

Breaeb  of  fldnelarr  rolatiea  ma  fraud.  8m  Fraud, 
I  12. 

Ztaallnga  botwoon  partner  and  firm,  or  botwoon  oo- 
partnori.   8m  PartnonUp,  |  37, 

FIDUCIARY  DEBTS. 

Bifoet  of  dliebatgo  in  Inoolnnor  on  Uabllltir  tor, 
Sm  loiolToncy,  |  ISS. 

FIELD-NOTES. 

Dowrlptlon  of  land  by.   8m  Bonndarlo^  |  81. 

FIGHTING. 

8m  XHwrdorlr  Oondact;  Prlioflihtlng. 

FIGURES. 

Um  of.  In  promlaiory  notoi.  8m  BUU  and  Vot«i» 
I  11. 

FILCHING. 

8m  Laroenr;  Bobboxy. 

FILES. 

Wltbdrawlng  papora  from  ai  gronnd  for  dlibament. 
8m  AHomoy  and  Ollrat.  I  89. 

FILING. 

HotlM  of  ^n>nL  8m  Appeal  and  Bmr,  ||  dOS- 
d07. 

i^poat  bondf.    8m  Appaal  and  Error,  i|  44B-iBl. 
BUI  of  oxooptloUB.    Sm  Appeal  and  Error,  |  74B. 
Btatomont  on  appeal.    Sm  Appeal  and  Error,  || 
769-771. 

Bocord  on  ippoal.   8m  Appeal  and  Brror,  IT,  H. 
Brlafi  In  appellate  eotut.    Sm  Appaal  and  Error, 
H  976.  976. 

Uandate  of  sapreme  conrt  la  lower  court.    Bm  Ap- 
oal  and  Error,  |  1463. 


Writ  or  warrant  of  attadunant.   8m  tWMhiaBt, 

I  79. 

Ban  bonda.   8m  Ban.  |  86. 

Obattal  nortsacoa.   8m  Otaattol  MortfafOit  II  88. 

29. 

Artleloa  or  MrtUoatoa  of  Ineoxporatlon.  8m  Oor- 
poratlona,  ||  21-23. 

Transfer  of  corporate  atock  by  reglxtratlen  on  cor- 
porate booka.    Sm  Oorporatlona,   ||  160-169. 

Azticlu  or  certlflcato  by  foreign  oorporatlen.  8m 
Corporations,  |  479. 

Ooat-blU.    8m  Costs,  |  63. 

Oplnleai  of  eonrts.   Bm  Conrta,  |  94. 

Wliat  oonstitntH  filing  ot  paper.   8m  Oonrti,  |  101. 

Tordlot.   8m  Orlailnat  I«v,  |  499. 

Eeoordlng  and  registration  of  deadi.   8m  Paad%  IL 

'Dnowttlou.   8m  DopoaltionB,  |  80. 

Indictment  or  inf  onaatien.  8m  Indictment  and  In- 
formation, II  8,  86. 

Petition  la  ianfloataxy  laaolrcaiv.  Sm  JiuoVnaaWt 
I  S7. 

Votlco  of  appeal  from  Jnstioe  eout  aad  avpwl  bond. 
Sm  Justices  of  the  Peace,  |  117. 

OMl  pleadings.    Sm  Pleadings,  ||  186,  187,  188. 

Betnm  and  proof  of  aervlea  of  snnimona.  8m  Pro- 
cess,  I  BO. 

OoTemmont  land  patents.    Sm  PubUe  Lands,  |  117. 
Inttmmonta  for  xooord.    Sm  Beeorda,  |  8. 
StlpnUtlons.   8m  SUpnlationa,  {  7. 
TradoaaxlEa.    8m  TradomaAa  and  Tiado  Baawa, 
19.. 

Pladlags  and  coodoslons  9t  law,   Bm  Trial,  1 

198. 

FILING  CLAIM. 

ruing  claim  or  aUtemoat  to  perfect  BMdtaalc'a 
llan.   See  HeebanlM'  Xlens,  |  34. 

FILING  CONTRACT. 

To  parfaot  moohanle's  Ilea.   8m  Meehaalea*  Zdana, 

II  31-40. 

FILIUS  NULLIUa 

8m  Bastards. 


FILLING  BLANK. 

In  bond.   Sm  Bonds,  |  4. 

FILLINO  VACANCY. 

lu  aute  omeo.    8m  California.  |  88. 

In  eennty  offlooa.    Sm  ConnUea,  |  60. 

In  O&H  of  Jndga.   Sm  Jndgoa.  U  18,  IS. 

In  oflleo       jnitlm  of  the  peaM.   8m  JnaHMa 

of  tbs  PeaM,  I  11. 
In  pablle  offleoa.    8oo  Offleera,  S|  6.  84,  86. 

FINAL  JUDGMENT. 

JndgmenM  wbleb   are  final  and   appealable.  8m 

Appeal  and  Error,  IH,  D. 
Interlocutory  Jndgmenta,  reviewable  on  appeal  from 

final  Jodgmont.    Sm  Appaal  aad  Error,  ||  101- 

117. 
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Ord«n  mlewiltl*  ob  vpmI  htm  AUl  Jadcmcsk. 

Sm  AppMd  and  Smr*  |  1084. 
VMeMur  U  mtow  fey  tmtUmxL   Im  OnUontil, 

I  Si. 

Ik  gMMsL   8m  JndsMa^  |  IM. 

FINAL  SETTLEMENT. 

ProeMdlnsi  for  flnal  HttlBment  of  aoconnt*  of 
•xecnton  and  wimliilitntoff.  Sm  BzMBton 
■Bd  Adnlidflttatoxi,  |  602. 


FINDma  LOST  OOODS. 

Inclodo  Uw  flndlng  and  teUng  pouosiioB  of  lort 
Sood«  of  tnotlwr  vtaereby  tho  lliutor  mikj  Mqtilra 
tlU*  tbfliato;  nature,  reqniiltoB,  and  Isddants  of 
nicli  dndlnc  and  pomaiion;  and  rlgbti,  daUea,  and 
UkUlttlM  of  fiadon  of  left  goods  aa  to  Uw  ovxwro 
n  loam  and  aa  to  otlwn  In  gonanL 

Blclito,  dntlos,  UabUltlof  and  pomn  of  flndozi. 
8m  CMX  Ood^  li  1864-1872. 

§  1.  In  Oen«raL 

[a]  Person  accepting  certain  warn  for  lost 
goods  from  person  liable  for  their  loss  aban- 
dons title  to  them. — Scaramon  v.  Wells, 
FaijZO  &  Co.,  84  Cal.  315,  24  Pae.  284. 

[b]  Section  485,  Peoal  Code,  providing  that 
one  who  finds  lost  property  under  eireum- 
stances  which  give  him  knowledge  or  means 
of  inquiry  as  to  the  true  owner,  and  who 
appropriates  such  property,  without  trying  to 
find  the  owner  and  restore  the  property  to 
bira,  is  guilty  of  larceny,  relates  in  terms  to 

'  property  lost  and  found,  and  does  not  apply 
to  a  eaae  where  property  comes  into  the  pos- 
aessioD  of  a  party  who  does  not  know  or 
SDspect  it  to  be  the  property  of  another; 
and  an  instruction  based  on  that  section, 
given  in  such  a  case,  where  there  is  no  evi- 
dence of  the  finding  of  any  lost  property,  is 
prejudicially  erroneous. — People  v.  Devine,  95 
Cal.  227,  30  Pac.  378. 

[c]  Plaintiff  lost  two  eertifleates  of  mining 
stock.  Defendant  fonnd  two  certificates  of 
the  same  stock,  and  plaintiff  sued  him  for 
conversion  of  the  shares.  Plaintiff  did  not 
know  the  numbers  of  bis  certificates.  His 
broker  testified  that  the  certificates  of  the 
stock  purchased  for  plaintiff  by  him  bore 
the  same  numbera  as  those  found  by  defend- 
ant, basing  hia  recoUeetion  thereof  on  a 
memorandum  which  he  made  On  plaintiff's 
bill  at  the  time.  Plaintiff  had  thrown  back 
the  bill  on  his  desk,  and  he  had  kept  it  in 
a  small  aeeonnt-book  until  the  day  before 
the  trial.  The  bill  itself  showed  the  writing 
on  its  face  to  be  very  faint,  bat  the  num- 
bera of  the  certificates  were  written  very 
heavily,  which  discrepancy  the  broker  could 
not  explain.  The  bill  purported  to  be  for 
three  hundred  shares  of  stock,  while  the  num- 
bers on  the  reverse  dde  represented  only  two 
hundred  and  fifty  shares.  The  broker's  as- 
sertion that  it  was  his  custom  to  so  write 
the  nnmbers  of  certificates  on  his  bills  was 
contradicted.   No  other  evidence  tended  to 


identify   the   eertiflcates   lost  irith  fhose 

found.  Held,  that  a  verdiet  for  defendant, 
because  plaintiff's  ownership  of  the  eertifl- 
eates  was  not  sufSciently  proven,  was  sup- 
ported by  the  evidence. — McFadden  t.  Qost> 
tert,  131  Cal.  333,  63  Pac.  477. 

FOB  AIITHOBITIES  TBOll  OTHSB  STATXS; 

What  constitutes  finding  lost  goods  and 
remedies  of  finder  against  third  per- 
sons; 30  Am.  Bep.  180,  note. 

Trover  in  favor  of  finder  of  lost  goods: 
18  Am.  Dec.  55,  note. 

Bights  and  liabilities  of  owners  of  prop- 
erty set  adrift  by  wrecks,  floods,  and 
like  causes:  55  Am.  Dec.  508,  note;  68 
L.  B.  A.  153,  note.  See,  also,  19  Cyc. 
635-542;  23  Cent.  Dig.,  cols.  964-959, 
18  1-10. 

FIMDINa  or  INDIOTUENT. 

8m  ladletaaenl  and  Infennstlon,  |  u. 

nNDINOB. 

BUtht  to  object  to,  for  first  tlms  on  anML  Bm 

.^posl  and  Brm,  |  S89. 
Hoeosai^  for  eseepUen  In  lower  Mart  to  oHaln 

rtvlow  of.   8m  Appsat  and  Error,  H  SS8-828. 
Kocotsltr  for  motion  fox  new  trial  to  obtain  ze> 

vlow  of.    8oe  Appasl  and  Brzor,  ff  842-846. 
Povot  to  nako  saw  or  foitbat  flBdlnga  after  ap* 

poaL    Sm  Appeal  and  Birot,  |  517. 
Neceultj  for  asitgamant  ex  apeeilleatlOB  of  error 

to  rovlair.    8m  Appoat  and  Bzror,  |  944. 
FreiiunptloM  on  appeal  relating  to.    Sea  Appeal 

and  Error,  ||  1161-1168. 
Power  of  appellato  court  to   revlow  findings  of 

fact.    Boo  Appeal  and  Error,  ||  1231-1237. 
KarmlMS  oixor  in.    Sm  Appeal  and  Error,  |  1321. 
BeverfliUo  error  In.   Bm  ^peal  and  Errin.  || 

1436,  14ST. 

Of  arbttratOTs.  Bm  Arbitration  and  Award,  i  28. 
Under  attamatlTa  eeants  la  awwaipslt.   8m  As- 

■nnpitt,  I  11. 
^  action   for  wrongful  ittaflbMent.    Sm  Attaob- 

ment,    |  186. 
In  enlts  to  cancel  InitnuBonta.    8m  Oancollition 

of  Instraments,  |  36. 
In  ictlons  for  brMCb  of  owtnwt.    8m  Oontraets. 

1  27B. 

Bevlew  of,  In  erlmlnal  easaa.   8m  Oxiadnal  Law, 

E  768. 

Veceuity  for  flndlnga  on  determination  of  mo- 
tion for  diimiual  or  nononit.  See  DioiuiMal  and 
Nonsuit,  I  46. 

NoMHi^  tor  findings  in  eqnltr  eases.  Sm  B«nlty, 
I  108. 

Distlngnlsbsd  from  jodgmsnt.   Bm  Jadgmant,  | 

8. 

Koeesaltr  for  Ibidlngs  to  sastaln  Jadgswit.  Bee 

JTudgment.  1  20. 
Vecessary  to  sustain  default  Judgment.   8m  Tndg- 

ment,  |  B7. 

Objections  to  flndlnga  aa  gionnd  for  arrest,  of 

Jndgment.    See   Jadgment,    {  182. 
Oonclnsiveneis  of  flndlnga  vitbont  Jadgment.  See 

Jndgment,  {  466. 
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I>at«eta  In  fladlnffs  eoiurtltittbii  gmmt  in  ww 

trUL    S««  Hiw  Tital.  ||  S9-S1. 
Flnillngt  contrarr  to  lav  or  aTUtoiiM  u  grovaA 

for  iMW  trlaL    Sm  Nov  Trial,  (t  39-44. 
In  putttlon  mtt.   800  PwUUon.  |  83. 
Of  referMO,   8eo  Boforoneo,  I  IS. 
In  roploTln  ntt.   Soe  Bopbrlii,  i  M. 
Snbmluioa  of  ipeoUl  fiad^fs  to  Jnrr*  Tifai, 

i  91. 

In  Htfou  igalnit  varobouomoB.   Bet  WMifeoaee> 
men,  |  28. 

FINES. 

faelade  peeoBlarr  ptmlahmeatt  lapOMd  by  een- 
teneee  of  eonxti  en  eonvletfons  of  ertmo;  natoze 
end  eeope  of  tmA  pvnUliment  la  gonoial;  eonstltn- 
tlonal  ud  lUtntory  provUlons  z^Ung  tboroto;  la 
irfeat  oaaee  and  for  vlut  oSeaaei  flaei  are  Impoeed 
la  geaeral;  Jurisdiction  orer  and  procMdlngs  for 
enforcement  of  Unas;  review  of  proceedings;  eoete 
la  aneh  proeeodinc*;  payment  or  vorUng  ont  flaei 
aad  coiti,  and  Imprieonment  ter  aeapaymeat  fbere* 
«f;  dlsekaige  ttem  taei  ox  from  Impttieament 
Oerefor;  sad  dfepoelttoa  of  awaeye  zecetved  for 
flaee. 

"MUNICIPAL  FimE"  DEPINKD,  |  1. 
JUDGMENT  IUF08IH0  FINE,  |  2. 

  LIEN,  I  8. 

ACTION  TO  RECOTBB,  |  4. 
XXECUTIOH.  I  S. 
EXCESSITS  FINKS,  S  «. 

IMPRISONMENT  FOB  NONPAYMENT,  |  7. 
DISCHARGE  OF  PRISONER.  |  8. 
WORKING  OUT  FINE  ON  OITT  8TBEBT8.  |  0. 
PAYMENT.  I  10. 

DISPOSITION  OF  FINES  COLLECTED,  |  11. 

Sapoied  m  membere  of  aaiaenpozaMI  aasoelallMU. 

See  AsMMlatloai,  |  IL 
Slglit  to  impoae  flue  and  lavrlooameat  aatD  Ine 

paid.    See  Criminal  Law,  t  S«0. 
Power  to  impoM  fine  and  order  imprlsonmeak  aatO 

paid.    8m  Criminal  Law,   |  823. 
Blgbt  of  proMCBtlng  attomeya  to  eommlulene  on 

finea  eoUeeted.    Soe    District    and  Pioseontlag 

Attozaeye,  1  6. 
bitereet  en  Jodgmaat  Impeiliig  Sao.   See  Interest, 

I  SO. 

8  L   *'Umiletpai  Flno*'  Defined. 

[a]  Hnnieipal  fine,  irithin  the  meaning  of 
section  4  of  article  6  of  the  constitntioB, 
is  each  a  fine  as  is  imposed  bj  the  local 
laws  of  partiealar  places,  such  as  towns  or 
cities. — People  t.  Johnson,  30  Cal.  98. 

§  2.  Judgment  Imposing  Fine. 

[a]  Under  act  concerning  crimes  and  pan- 
ishments,  eection  49,  and  Criminal  Practice 
Act,  sections  638,  639,  a  defendant  conricted 
of  assault  may  be  fined  not  exceeding  five 
hundred  dollars  and  costs. — ^Petty  v.  County 
Court  of  San  Joaquin  County,  45  Cal  245. 

[b]  An  altematlTe  sentence  ander  a  eon> 
Tiction  for  violation  of  a  county  ordinance, 
that  the  defendant  pay  a  fine  of  thirty  dol- 
lars, or  serve  fifteen  days  in  the  county  jail, 
is  not  void  because  it  does  not  iii  terms  pro- 


vide for  satisfaction  by  payment  of  so  mueb 
of  the  fine  as  is  not  satisfied  by  imprison- 
ment at  the  rate  of  two  dollars  per  day,  and 
the  defendant  is  not  entitled  to  a  discharge 
upon  habeas  corpus  on  that  ground.  The 
eenteuee  has  the  effect  to  allow  of  such  pay- 
ment; and  the  defendant  may  be  discharged 
when  he  haa  made  it.— Biley,  Ex  parte.  142 
Cal.  124,  75  Pac  665. 

fc]  Under  Penal  Code,  section  1205,  a  judg- 
ment in  contempt  proceeding  imposing  a  fine 
held  not  void  for  directing  defendant's  im- 
prisonment until  the  fine  was  "pai^"  in- 
stead of  using  the  statutory  word  "satis- 
fled.''— Kronse,  Bz  parte  (CUL  Sup.),  82  Pae. 


Fon  ADTHOiiniB  ibom  Oehis  States; 

See  19  Cye.  547:  83  Cent.  Die  eels*  968- 
969,  IS  1-8. 

$  3.   Uen. 

[a]  Under  Penal  Code,  section  1206,  wUeh 
provides  that  "a  judgment  that  the  de- 
fendant pay  a  fine  eonstitntee  a  lien  in  like 
manner  as  a  judgment  for  money  rendered 
in  a  civil  action,''  the  judgment  is  a  lien,  if 
it  be  for  a  fine  without  the  alternative  of 
imprisonment,  whether  it  be  one  of  imprison- 
ment and  fine,  or  one  simply  of  fine,  not 
coupled  with  a  judgment  of  imprisonment.— 
People  T.  Brown,  118  Cal,  35,  45  Pae.  18L 

FQk  AuTHOKnus  rsoic  Othxb  States: 

Bee  19  Cye.  6S8;  28  Cent.  Dig.,  eoL  970, 
I  6. 

§  4.   Action  to  Beeover. 

[a]  An  action  of  debt  will  not  lie  against 
the  keeper  of  m  gaming  table  without  the 
license,  to  recover  the  same,  since,  under  act 
of  March  14,  1851,  declaring  that  the  Iceeper 
of  a  gaming  table  without  a  license  shall 
be  guilty  of  misdemeanor,  and  on  conviction 
shall  be  punishable  by  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  one  thou- 
sand dollars,  or  imprisonment  in  a  county 
jail,  etc.,  which  fine  can  only  be  recovered 
by  indictment. — ^People  r.  Crayeroft,  8  Cat 
243,  56  Am.  Dee.  831. 

FOB  AVTBosnns  wmtm  Othb  Staixs: 

See  19  Cyo.  646;  23  Cent  Dig-  eoli. 

972-974,  8  8. 

§  5.  Execution. 

[a]  Under  Penal  Code,  eeetios  1214,  which 
provides  that,  "if  the  jndgnwnt  is  for  a. 
fine  alone,  exeeution  may  be  issued  thereon 
as  on  a  judgment  in  a  eivil  ease,"  execution 
may  issue,  if  there  is  a  fine  without  the  al- 
ternative of  imprisonment,  whether  it  be  a 
judgment  of  fine  coupled  with  a  judgment 
of  imprisonment,  or  one  simply  of  fine  with- 
out a  judgment  of  imprisonment.- People 
Brown,  US  Gal.  85,  45  Pao.  181. 
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Fob  AuTHOBimcs  ntoii  OraxB  Statbb: 

See  19  Cye.  549j  23  Gent.  DLk,  «oli^ 
970-972,  S  7. 

§  A.  SieenlTC  FUm. 

[a]  A  defendant  eouvieted  In  the  police 
eonrt  of  a  crime  for  which  the  pttniahment 
b7  imprisonnient  could  not  exceed  fifty  days, 
and  sentenced  to  pay  a  fine  of  one  hundred 
dollars,  at  the  rate  of  one  day  for  each  dol- 
lar of  the  fine  remaining  unpaid,  is  not  en* 
titled  to  release  npon  habeas  corpus. — Matter 
of  MnlhoUand,  97  Cal.  527,  38  Fae.  568.. 

g  7.  Zmprlflonnient  for  Nonpayment. 

[a]  The  act  of  1855  to  mppress  gaming, 
whieh  does  not  direct  that  a  party  thall 
be  imprisoned  on  the  nonpayment  of  a  fine  for 
its  violation,  mast  be  constmed  with  refer- 
ence to  Criminal  Practice  Act,  page  481,  sec- 
tion 460,  which  provides  that  a  judgment  that 
defendant  pay  a  fine  may  also  direct  that 
he  be  imprisoned  until  the  fine  be  satisfied, 
specifying  the  extent  of  the  imprisonment, 
which  shall  not  exceed  ten  days  for  every 
one  hundred  dollars  of  the  fine,  or  in  that 
proportion;  and  hence  a  fine  for  violation 
of  such  act  may  be  enforced  by  imprison- 
ment, though  the  house  where  gaming  u  car* 
ried  on  is  in  some  cues  liable.— People  r. 
Markham,  7  CaL  206. 

(bl  Under  Penal  Code,  section  1205,  pro- 
viding that  a  judgment  that  defendant  pay 
a  fine  may  also  direct  that  he  be  imprisoned 
nntU  it  be  satisfied,  specifying  the  extent  of 
the  imprisonment,  which  must  not  exceed 
one  day  for  every  dollar  of  the  fine,  a  judg- 
ment of  a  jastice  that  defendant  be  fined 
three  hundred  dollars,  and  in  default  of  pay- 
ment be  imprisoned  in  the  county  jail  not 
exceeding  three  hundred  days,  is  a  substantial 
compliance  with  the  section. — ^Eniis,  £z  parte, 
54  Cal.  204. 

[e^  Power  of  justice  to  impose  imprison- 
ment npon  defendant  convicted  of  misde- 
meanor,  punishable  only  by  fine,  is  derived 
from  section  1440  of  the  Penal  Code,  and  can 
be  exercised  only  in  accordance  with  its  pro- 
visions.— ^Baldwin,  Ex  parte,  60  Cal.  432. 

[d]  Under  Penal  Code,  section  330,  to  au- 
thorize detention  of  one  convicted  and  fined, 
the  judgment  must  specify  the  amount  of 
the  fine  and  costs  and  the  term  of  the  im- 
prisonment.—Harrison,  Ex  parte,  63  Cal.  209. 

{e]  Supervisors  cannot  order  prisoner  eon- 
fined  in  bounty  jail  until  his  fine  is  paid  to 
be  put  at  hard  labor. — Fil  Ki,  In  re,  80  CaJ. 
203,  22  Pac.  146. 

[f]  Under  Penal  Code,  section  1205,  pro- 
viding that  "a  judgment  that  defendant  pay 
a  fine  may  also  direct  that  ho  be  imprisoned 
ntntil  the  fine  be  satisfied"  at  a  certain  rate 
per  day,  a  sentence  on  conviction  of  an  of- 
fense punishable  by  fine  and  imprisonment, 
that  defendant  be  imprisoned  in  the  state 
prison  for  a  definite  term,  and  pay  a  fine 
CaL  Dignt,  Tel.  S— 151 


and  be  imprisoned  in  the  state  prison  until 
the  same  should  be  satisfied,  at  a  given  rate 

Sr  day,  is  void  so  far  as  it  provides  for 
iprisonment  in  the  state  prison  for  the 
AoUeetion  of  the  fine.— Wadleigh,  Ex  parte, 
82  Cal.  518,  23  Pac.  190. 

[g]  Penal  Code,  section  1205,  which  pro- 
vides that  a  judgment  that  defendant  "pay 
a  fine"  may  also  direct  that  he  be  imprisoned 
until  the  fine  be  satisfied,  does  not  apply  to 
eases  in  which  the  court  has  imposed  a  term 
of  imprisonment  and  also. a  fine,  bat  only  to 
those  in  which  the  fine  stands  alone  as  a 
punishment. — Bosenheim,  Ex  parte,  83  CaL 
388,  23  Pac.  372;  CoIlinB,  In  re,  23  Pac.  374; 
People  V.  Brown,  113  Cal.  35,  46  Pac.  181. 
Contra,  People  v.  Bighettl,  66  Cal.  184,  4 
Pao.  1185. 

[h]  A  defendant  convicted  of  a  simple  as- 
sault, and  sentenced  nnder  section  1205  of  the 
Penal  Code  to  pay  a  fine  of  five  hundred  dol- ' 
lars,  and,  in  default  of  payment,  to  be  im- 
prisoned at  the  rate  of  one  day  for  each 
dollar  until  the  fine  should  be  satisfied,  is  en- 
titled to  a  discharge  on  habeas  corpus  after 
the  expiration  of  the  maximum  term  of  im- 
prisonment allowed  by  statute  as  a  punish- 
ment for  the  offense. — Erdmann,  Ex  parte, 
88  Cal.  579,  26  Pac.  372. 

[i]  A  recorder's  court  is  a  police  court, 
within  Penal  Code,  section  1446,  providing 
that  in  justices*  and  police  courts  "a  judg- 
ment that  the  defendant  pay  a  fine  may  also 
direct  that  he  be  imprisoned  until  the  fine 
be  satisfied,  in  proportion  of  one  day's  im* 
prisonment  for  every  dollar  of  the  fine."— 
Soto,  Ex  parte,  88  CaL  624,  26  Pac.  530. 

[j]  Under  Penal  Code,  section  1446,  pro- 
viding that  in  justices'  and  police  courts 
a  judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned  until 
the  fine  be  satisfied,  in  proportion  of  one 
day's  imprisonment  for  every  dollar  of  the 
fine,  the  court  has  discretion  to  direct  im- 
prisonment until  the  fine  be  satisfied  at  the 
rate  of  one  day  for  two  dollars  of  the  fine. 
Soto,  Ex  parte,  88  Cal.  624,  26  Pac.  530. 

[k]  Penal  Code,  section  1446,  providing  for 
imprisonment  in  default  of  payment  of  a 
fine,  does  not  conflict  with  the  act  of  March 
18,  1885,  establishing  police  courts,  and  a 
person  convicted  in  such  courts  may  ba 
committed  to  the  city  jail  in  default  of  such 
payment.— Halsted,  Ex  parte,  89  Cal.  471,  26 
Pac.  961;  Montijo,  In  re,  26  Pac.  961. 

[1]  Where  one  sentenced  to- pay  a  fine,  and 
to  be  imprisoned  until  such  fine  is  paid  in 
proportion  of  a  day  for  every  dollar  of  the 
fine,  is  released  by  the  sheriff  without  au- 
thority, the  time  of  his  absence  cannot  be 
considered  as  spent  in  jail  in  satisfaction 
of  the  judgment. — Vance,  Ex  parte,  90  Cal. 
208,  27  Pac.  209,  13  L.  B.  A.  574. 

[m]  Where  a  judgment  of  imprisonment  haa 
been  rendered,  and  also  a  judgment  of  fine, 
there  can  be  no  imprisonment  to  satisfy  the 
fine,  and  that  portion  of  such  a  judgment 
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which  providM  f6r  imprisonnent  to  mlSstj 
the  fine  is  Toid.— Peo^e  t.  Brown,  113  Cal. 
36,  46  Pac  181. 

FOB  AUTHOBITIBS  VBOIC  OTHKK  STATBS: 

Power  to  impriBon  until  flnoB  are  paid: 
12  Am.  St.  Rep.  202,  note.  See,  also, 
19  Cyc.  551-556;  23  Cent.  Dig.,  cola. 
977-090,  8S  12-16. . 

§  8.  DiseharKe  of  Prlsonw. 

[a]  "Under  Crimimtl  Practio*.-  Act,  section 
461,  providing  for  imprisonment  to  enforce 
collection  of  fines,  not  to  exceed  one  day 
for  every  two  dollars  of  the  fine,  the  prisoner 
is  entitled  to  a  credit  for  two  dollars  per  day 
for  each  day  he  remains  in  prison,  and  he 
may  at  any  time  pay  the  sum  remainiag  un- 
satisfied, and  claim  his  discharge  from  cus- 
tody.—Kelly,  Ex  parte,  28  Cal.  414. 

[b]  A  judgment  that  defendant  pay  a  fine 
of  twenty  dollars,  and  in  default  thereof  be 
imprisoned  in  the  county  jail  for  ten  days, 
cad  a  commitment  for  the  period  of  ten  days, 
or  until  the  said  fine  should  be  paid  or  sat- 
isfied, authorizes  petitioner  to  claim  his  re- 
lease when  the  fine  has  been  satisfied  by 
imprinonment,  or  partly  by  paying  money 
and  partly  by  imprisonment.— -Chin  Yan,  Ex 
parte,  60  Cal.  78. 

[c]  Under  Penal  Code,  section  1205,  relat- 
ing to  satisfaction  of  judgments  in  auperior 
courts,  imposing  fines  only,  and  section  1446, 
relating  to  satisfaction  of  fines  imposed  in 
justices'  courts,  both  providing  for  payment 
thereof  by  imprisonment  at  the  rate  of  one 
dollar  per  day  for  each  day's  imprisonment, 
one  held  in  custody  would  be  entitled  to  a 
credit  of  one  dollar  a  day  for  each  day  he 
had  remained  in  prison,  and  at  any  time 
would  be  entitled  to  bis  discharge  on  pay- 
ment of  the  balance  due. — ^Harrison,  Ex 
parte,  63  CaL  299. 

[d]  Prisoners  unlawfully  put  to  work  at 
hard  labor  on  the  streets,  and  discharged 
from  such  unlawful  imprisonment  by  habeas 
corpus,  are  not  discharged  from  the  custody 
of  the  sheriff,  or  from  lawful  imprisonment 
in  the  county  jail.— Pil  Ki,  In  re,  80  Cal. 
201,  22  Pac.  146. 

Fob  Authoeitibs  raoii  Othsb  States  : 

See  19  Cyc.  555,  556;  23  Cent.  Dig.,  cols. 
986-990,  SS  14-16. 

§  g.   WorUng  Out  Fine  on  Olty  Streets. 

[a]  The  sixth  section  of  the  act  of  1872, 
amending  the  charter  of  the  city  of  Los 
Angeles,  making  it  lawful  for  the  courts,  in 
lieu  of  imprisonment  for  misdemeanor,  to 
compel  prisoners  to  work  on  the  streets,  has 
reference  only  to  cases  where  the  penalty  is 
solitary  confinement  in  the  county  jail. — 
Kelly,  Ex  parte,  65  Cal.  154,  3  Pac.  673. 

Fob  Authorities  trom  Other  States: 

See  19  Cyc.  557;  23  Cent.  Dig.,  cols. 
990-992,  S9  17,  18. 


S  10.  PByment 

[a]  A  judgment  sentencing  defendant  to 
pay  a  fine  of  thirty  dollars,  or  to  serve  fif- 
teen days  in  the  county  jail,  is  discharged 
by  payment  of  so  much  of  the  fine  as  is  not 
satisfied  by  imprisonment  at  the  rate  of  two 
dollars  a  day.— Kiley,  Ex  parte,  142  CaL  124, 
75  Pac.  665. 

Fob  AUTHOBims  ntoK  Othbb  States: 

Bee  19  Cyc  548,  549:  23  Cent.  Dig.,  cols. 
994-996,  SS  20,  21. 

§  11.  IMvpositioii  of  Fines  OoUaetad. 

[a]  There  is  no  statute  which  alters  the 
rule  that  municipal  fines  must  be  paid  into 
the  eity  treasury  as  to  the  city  of  Sacra- 
mento.— ^People  T.  Sacramento,  6  Cat  422. 

[b]  Fines  properly  imposed  in  court  of 
mayor  or  recorder  of  a  city,  or  before  any 
municipal  officer  of  a  corporation,  must  be 
paid  into  the  treasury  of  the  city  or  other 
corporation. — People  t.  Sacramento,  6  CaL 
422. 

[c]  Under  Statutes  of  1880,  section  103,  pro- 
viding that  the  amount  of  fees  collected  by 
justices  of  the  peace  should  be  reported  to 
the  eity  treasurer,  and  paid  into  the  city 
treasury  to  the  credit  of  its  general  fund, 
and  Code  of  Civil  Procedure,  sections  1457, 
1570,  that  fines  and  forfeitures  collected  in 
any  court  except  police  courts  must  first 
be  applied  to  the  payment  of  costs,  and  "the 
residue  must  be  paid  to  the  county  treas- 
urer of  the  county  in  which  the  court  is 
held,"  the  county  could  recover  the  amount 
of  fines  and  forfeitures  paid  by  justices  of 
the  peace  Into  the  eity  treasury,  though  part 
of  them  were  for  violation  of  eity  ordt- 
uances. — Los  Angeles  County  v.  Los  Aiu;eles, 
65  Cal.  476,  4  Pac  453. 

[d]  The  act  of  March  17,  1876  (Stats.  1875- 
76,  p.  325),  providing  that  the  fines  and 
forfeitures,  not  exceeding  eight  hundred  dol- 
lars in  the  aggregate  in  any  one  month,  im- 
posed and  collected  by  the  police  judge 's 
court  in  San  Francisco  for  drunkenness,  shall 
be  paid  by  the  clerk  of  such  court  to  the 
Home  for  the  Care  of  Inebriates,  was  not 
repealed  by  the  act  of  March  5,  1889  (Stats. 
1889,  p.  62),  reorganizing  the  police  court, 
and  providing  that  all  fines  and  forfeitures 
imposed  by  such  court  should  be  paid  into 
the  treasury  of  the  city  by  the  clerk  of  each 
department  once  a  week,  and  repealing  all 
inconsistent  acts  and  parts  of  acts,  but  con- 
taining DO  special  reference  to  the  act  of 
March  17,  1876. — Home  for  Care  of  Inebri- 
ates v.  Beis,  95  Cal.  142,  30  Pac.  205. 

[e]  Under  Haiysville  city  charter,  section 
13,  Political  Code,  seetion  4431,  and  Penal 
Code,  sections  1457,  1570,  fines  imposed  by 
the  police  justice  of  such  city  for  state  mis- 
demeanors held  payable  into  the  county 
treasury,  and  not  into  the  general  fund  of 
the  city. — Citv  of  Marvsville  v.  Tuba  County 
(CaL  App.),  82  Pac  975. 
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Ite  AuraoKinxs  rsoic  Othsb  states  : 

See  19  Cyc.  559-561;  23  Cent.  DLr.,  eolt. 
M7-1005,  {S  ^,  24. 

FIBEASHS. 
FIBEMAN'8  FUND. 

iBnUdttr  of  iftv  nQolrlBc  iBttiraiiM  eoBpaaief  te 
pay  pan  of  prtmlu  to  flnaui'i  faad.  8m 
Xnnwtoe,  i  8. 

FIRES. 

Inelnd*  bnnilBg  or  Mttlug  lira  to  property  oUmt 
than  bnlUlngs  and  ■intiai-  BtmctnivB  and  tbalz 
coDt«iitB,  and  refnalng  to  aid  In  or  obstmctlnic  tx- 
tmgnlihiiKint  of  flraa;  natnza  and  axtant  of  dim- 
Inal  raaponalliiUtr  tlMnfor,  and  gnnnda  of  da- 
Uum;  pnHcmtlon  and  punlAmant  of  anoli  aeti  aa 
public  offonaea;  and  elTil  liability  for  wlUfal  bam- 
Inc  or  sotting  flro. 

OCoaaa  of  maUelontly  Inmlng  bnUdlnci.  Boo  An 
■on. 

UabfUtr      Inukoeper  for  loio  of  loede  of  cooik 

by  Or*.    Sao  buikoopon,  |  9. 
UaUU^  of  nllxoad  eoavany  tax  in  itartod  bjr 

loeatnotlToa  or  olhonvlM.   Boo  Ballroadat  ||<S> 

u. 

1 1.  OlTll  LUtUUtr  for  NetflgenUy  Batting 
Fins. 

[a]  Leaving  a  fire  near  adjacent  property, 
which  spreads  and  destroys  it,  is  actionable 
n^Ugeuee.— People  t.  C.  P.  B.  B.  Co.,  43  Cal. 
437. 

[b]  The  act  of  February  13,  1892,  making 
it  unlawfnl  willfully  and  deliberately  to  set 
fires  in  the  woods,  relates  only  to  public 
lands,  and  is  penal  in  its  nature,  requiring 
proof  that  the  fire  was  started  willfully  and 
deliberately  to  show  an  unlawful  act. — Gal- 
Tin  Onalida  Mill  Co.,  98  Cal.  268,  33  Pac. 
93.  ' 

[c]  In  an  action  brought  under  section  3344 
of  the  Political  Code  for  treble  damages 
eaoeed  by  fires  alleged  to  have  been  negli- 
gently set  by  a  mill  company  upon  its  own 
Uod  and  for  its  own  oonvenienee,  and  which  it 
negligently  permitted  to  extend  to  jdaintiff's 
land,  the  burden  of  proof  Is  upon  the  plain- 
tiff to  show  the  negligence  of  the  defendant, 
and  where  the  plaintiff  failed  to  prove  that 
the  fires  were  started  by  the  defendant, 
otherwise  than  that  they  originated  on  his 
land,  and  failed  to  prove  that  they  were 
started  negligently,  or  for  any  unnecessary 
purpose,  or  that  due  care  was  not  exercised 
by  the  defendant  to  prevent  them  from 
spreading  to  other  Isndii^  a  nonsuit  ahoold 
be  granted. — Galvin  t.  Gnalala  Hill  Co.,  98 
Cal.  268,  33  Pac.  93. 

[d]  The  provision  for  treble  damages  in 
Bection  3344  of  the  Political  Code  is  not  de- 
signed as  a  compensation  to  the  plaintiff, 
tmt  as  a  punishment  to  the  defendant  for 


his  negligence,  which  is  the  essential  fact, 
and  must  be  proved  to  sustain  a  recovery. — 
Galvin  t.  Gualala  Mill  Co.,  98  CaL  268.  33 
Pac.  93. 

[e]  Under  Political  Code,  section  3344,  in 
an  action  for  damages  for  negligently  setting 
out  fire,  etc.,  an  instruction  held  misleading, 
as  conveying  the  impression  that  plaintiffs 
could  not  recover  without  proving  that  de- 
fendants set  out  the  flre  negligently. — Samp- 
son V.  -Hughes,  147  Cal.  62,  81  Pac.  292. 

[f  ]  Under  Political  Code,  section  3344,  in  an 
action  for  damages  for  negligently  setting 
oat  fire,  etc.,  an  instruction  held  erroneous 
as  ignoring  averment  that  defendants  negli- 
gently set  out  the  fire. — Sampson  v.  Hughes, 
147  Cal.  62,  81  Pac.  292. 

[g]  Under  Political  Code,  section  3344,  a 
party  setting  out  fire  under  dangerous  con- 
ditions held  liable  for  damages  resulting 
therefrom,  though  he  endeavors  to  prevent 
its  spreading. — Sampson  v.  Hughes,  147  Cal. 
62,  81  Pae.  292. 

[h]  Under  Politieal  Code,  section  3344,  is 
an  action  for  damages  for  negligently  setting 
out  fire,  and  for  negligently  permitting  the 
eame  to  spread,  plaintiff  held  entitled  to  re- 
cover on  proof  of  either  allegation  of  the 
complaint. — Sampson  ▼.  Hughes,  147  Cal.  62, 
81  Pac.  292. 

FOB  AnTBOBITIBS  TBOU  QTHKB  STATES : 

Liability  of  private  persons  for  fires:  SO 
Am.  St.  Bep,  501,  note. 

Statutes  authorizing  destruction  of 
property  in  case  of  fire:  47  Am.  Dec. 
207.  See,  also,  19  Cyc.  980-983;  23 
Cent.  Dig.,  cola.  1012-1016,  |  5. 

I  2.   Criminal  BesponsihiUty. 

[a]  One  who  burns  stubble  on  hie  own 
land  to  prepare  it  for  the  plow  does  not  com- 
mit an  unlawful  act,  within  the  meaning  of 
Penal  Code,  section  384,  providing  that  every 
person  who  willfully  or  negligently  sets  on 
fire  any  woods,  prairies,  or  grasses  on  any 
lands  is  guilty  .of  a  misdemeanor;  and,  where 
due  care  and  diligence  are  exercised  in  build- 
ing the  flre,  and  in  endeavoring  to  control 
it  after  it  has  spread  to  adjoining  land,  there 
is  no  liability  for  the  treble  damages  im- 
posed by  Political  Code,  section  3344,  upon 
one  who  negligently  sets  flre  to  bis  own 
woods,  or  who  negligently  permits  it  to  ex- 
tend beyond  bis  own  lands. — Gamier  t.  Por- 
ter, 90  Cal.  105,  27  Pae.  55. 

FOE  AVTBOBims  ROH  Otheb  STATU: 

Bee  19  pye,  978;  23  Cent.  Dig.,  coL  1011, 
I  L 

FIBEW0SE8. 

Sowing  ftrowotka  on  Inanrod  pramlsoa  aa  arcld- 
iBg  poUej.   Boo  Insaraneo,  |  02. 
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PIBM  ASSETS— FISH,  $§  1-4. 


FIRM  ASSETS. 

■m  PftitneriUp.  ii  eB-70. 

FIRM  LIABILITI£S. 
8m  PartsmUp,  ii  es,  ei. 

FIRM  NAUES. 

8m   PutMnUp,   S  21. 
Vm  tt,  *r  partawi.    8m  P«rtB«iUp,  |  BO. 
Um  af,  in  Mtlou  by  ei  agilBit  putam.  Sm 

PutunUp.  I  74. 
VM  9t,  in  Utnldatton  of  dlnolrca  flxm.   8m  Park* 

Dmblp,  I  107. 

FIRM  POWERS. 
Pemn  of  flm  si  s  bodr*   0m  Putntnii^  |  SS. 

FIRM  PROPERTY. 

Flim  prop«i:t7  exempt  from  torMd  lila.   8m  Bm- 

•mptloiu,    I  IS. 
Wlwt  coMtltatM.   8m  Pftrttwnk4».  I  IS. 
Proper^  at  dlMdved  Oxm.   Set  PuburSUp,  I 

l«a. 

FIRST  INSTANCE  COURTS. 

8m  OouU,  I  1*9. 

FIRST  IN  TIME  PREVAILS. 

Btvlttbl*  mulB  wfipttMA.   8m  BftUtj.  I  84. 

FISCAL  MANAGEMENT. 

Of  conntlM.   Sm  OoiuUm,  ||  1S6-134. 
Of  elUM.   8m  Unnlo^  Oorpozitloni,  ||  303. 
318. 

Of  fadnat  gomnnMnt. 


roB  AtJTHOEirnts  from  Other  States: 

41  Ii.  B.  A.  208,  60  L.  K.  A.  481,  notei. 
See,  alto,  19  Cyc.  986-1030j  23  Cent 
Dig.,  cola.  1017-1082,  BS  1-38. 

§  1.  Fropertj  in  FUb. 

[a]  Biparian  owner  has  exolosiTe  right  of 
flshery  upon  hia  own  land;  but  he  does  not 
own  fish  in  Btream.— People  v.  Tmekee  Iinm- 
ber  Co.,  116  Cat  401,  68  Am.  St.  Bep.  188, 

48  Pac.  374. 

[b]  Right  of  property  attaches  only  to  such 
flsh  as  are  reduced  to  aetnid  possession. — 
People  T.  Truckee  Lumber  Co.,  116  Cal.  401, 
68  Am.  St.  Bep.  183,  48  Pae.  874. 

FOB  AUTHORmBS  ROU  OTHKB  STATES; 

See  10  Cyc.  987;'  23  Cent  Dig., 
1017,  1018,  S  1. 


8m  hum  BM»b,  I  4. 


eols. 


§2.- 


Fish  as  WUd  Game. 


FISH. 

bdt&de  animals  <"fc*w""if  «nlr  tin  «»tai;  regn- 
Utlms  for  fhslr  prMsrrsUon;  sad  natue  and  in- 
eUants  of  rlchts  of  flilierT. 

PBOPBKTT  IN  riSH,  1  1. 

  FIBH  AS  WILD  OAUB.  1  ». 

BiaBT  TO  FISH,  |  8. 

  AOQUieiTIOK  OP  MGHT  BY  FBBSORIP- 

TION,  I  4. 

STATE'S  FOWBB  TO  REOTTLATE  FISHEBXBS. 
I  fi- 

OON8TRT7(7riON  OP  STATUTES  BEIiATIHO  TO 

FISHING  IH  EEL  BtTEB,  |  6. 
ACTION  TO  QUIET  TITLE  TO  PISHING  PEIVl- 

LEOES.  I  T. 

ACTION    FOB    EXCLUSION    PBOM  FISHINO 

PBITILEGE8.  |  8. 
OOHSTEUOTION  AND  VALIDITY  OF  CRIMINAL 

STATUTES,  I  9. 
OBDUKAL  PROSECUTIONS.  I  10. 


[a]  Fiab  in  waters  of  state  are  wild  game, 
and  ownership  thereof  is  in  people  regard- 
less of  who  owns  land  surrounding  water. — 
People  T.  Tmekee  Lumber  Co.,  116  CaL  388, 
58  Am.  St.  Eep.  183,  48  Pae.  374. 

§  3.   Bight  to  FlslL 

[a]  State's  right  to  tide  land  is  subservient 
to  public  rights  of  fishery.— Ward  v.  Mulf ord, 
82  CaL  372. 

[b]  To  the  extent  that  waters  are  the  pas- 
sageway of  fish,  they  are  deemed  for  such 
purposes  public  waters. — People  v.  Truckee 
Lumber  Co.,  116  CaL  401,  68  Am.  St  Bep. 
183,  48  Pao.  374. 

[c]  Though  riparian  owner  has  exelusive 
right  of  fishery  on  his  own  land,  he  cannot 
exercise  it  so  as  to  deprive  other  owners 
of  similar  rights.— People  t.  Truckee  Ijum- 
ber  Co.,  116  Cal.  402,  58  Am.  St.  Bep.  188, 
48  Pac.  374. 

Fob  AUTHOBiTiia  fboh  Other  States: 

Bight  to  fish  or  bunt  on  the  lands  of 
another:  13  Am.  St.  Eep.  416,  note; 
60  ■  L.  R.  A.  496,  note.  See,  also,  19 
Cyc.  988-990,  1000-1003,  1016;  23  Cent 
Dig.,  cols.  1039-1049,  SS  11-16. 

I  4.   AcaniBitlon  of  HigbX  by  Pmedp- 

tton. 

[al  Under  Statutes  of  1859,  page  298,  sec- 
tion 5,  which  declares  one  who  shall  cast 
•  or  draw  a  seine  or  net  not  having  the  right 
to  do  so,  a  trespasser  against  the  person 
whose  rights  are  fixed  by  the  act,  and  go^^Y 
of  a  misdemeanor,  one  cannot  acquire  a  fish- 
ing privilege  against  such  person  by  adverse 
possession,  sinoe  the  continued  violation  of 
a  penal  statute  can  confer  no  legal  ngbt— 
H«kman  v.  Swett,  99  Cal.  303,  83  Pac  109». 

[b]  The  mere  use  of  tide  lands  for  fishing 
purposes,  no  matter  how  long  the  use  may 
have  continued  as  an  exclusive  one,  is  on^y 


Digitized  by  Google 


3406 


the  ffnreiee  of  a  pnblle  right,  and  can  con- 
fer no  exclnsiTe  right  by  any  prinei^e  of 
prescription  or  oUierwise.-^acifle  Steam 
Whaling  Co.  t.  Alaska  Papers'  AinL.  188 
CaL  632,  72  Pae.  16L 

{  0.   State's  Power  to  Begnlate  nsherlas. 

[a]  State,  by  virtne  of  its  sovereignty,  has 
authority  to  regulate  fiBheries  within  its 
borders,  and  may  prescribe  places  aa  well  as 
times  in  which  fish  may  be  taken,  and  may 
make  exelusive  grants  of  flsheries  in  desig- 
nated waters,  so  far  as  same  do  not  impair 
private  rights  already  Vested. — Heckman  t. 
Swett,  107  Cal.  276,  40  Fae.  420. 

Fob  ATTTHOBmEs  noH  Othb  Statks; 

Fisheries  in  adjacent  Waters,  right  of 
state  to  regulate  and  control:  23  Am. 
St.  Rep.  838,  note;  39  L.  B.  A.  581, 
note.  See,  also,  19  Cyc.  1014;  23 
Cent  Dig.,  cols.  1049-1053,  {  16. 

I  &   ConBtmetion  of  Statute  B^ttng  to 
Fishing  In  Eel  Blver. 

fa]  Section  5  of  the  act  of  1859  (Stats. 
1859,  p.  298),  making  it  a  misdemeanor  for 
a  person  to  fish  in  Eel  river  if  he  has  no 
right  to  do  so,  no  right  to  fish  therein  can 
be  acquired  by  prescription  in  violation  there- 
of by  a  trespasser. — Heckman  v.  Swett,  99 
Cal.  303,  33  Pac.  1099. 

[b  ]  Where  the  river  in  making  the  new 
channel  left  the  old  channel  between  high 
and  low-water  mark  low-water  mark  on  the 
north  side  of  the  river  being  on  the  south 
side  of  the  island  formed  by  the  new  chan- 
nel, where  there  was  a  bar  or  ^de  suitable 
for  landing  nets,  while  the  bank  on  the  south 
side  of  the  new  channel  was  abrupt  and  could 
not  be  used  for  that  purpose,  the  owner  of 
a  patent  issued  subsequently  to  the  change 
of  the  channel,  to  swamp  land  bordering 
en  the  north  bank  of  the  river  at  high- 
water  mark,  is  entitled  to  the  exclusive  right 
to  use  the  entire  width  of  the  river  for  fish- 
ing purposes,  under  the  act  of  1859  (Stats. 
1859,  p.  298),  regulating  salmon  fisheries  on 
Eel  river;  and  the  owner  of  the  patent  bor- 
dering on  the  south  bank  of  the  river  has 
no  right  to  use  the  south  shore  of  the  island 
for  fishing  purposes. — Heckman  t.  Swett,  99 
Cal.  303,  33  Pac  1099. 

1  [c]  Act  of  1859  purports  to  confer  a  right 
of  aetion  in  favor  of  ownen  of  lands  front- 
ing on  Gel  river,  only  against  those  who 
shall  cast,  haul,  or  land  any  seine  or  net 
in  Eel  river  for  the  purpose  of  catching 
salmon;  and  a  judgment  giving  to  a  plain- 
tiff the  exclusive  right  of  easting  nets  in  Eel 
river,  irrespective  of  the  purpose  for  which 
they  are  cast,  and  enjoining  the  defendants 
from  casting  any  nets  in  the  waters  fronting 
npon  the  plaintiff's  land,  is  broader  than  is 
juBtified  by  the  statute,  and  should  be  lim- 
ited to  eastiiw  nets  for  the  purpose  of  catch- 
ing salmon. — Heekman  t.  Swett,  107  OaL  276, 
40  Pac.  420. 


[d]  The  provisions  of  the  act  of  1859,  to 
regulate  salmon  fisheries  on  Eel  river,  are 
not  repealed  by  sections  634  to  636  of  the 
Penal  Code;  but  those  sections  are  merely 
intended  to  regulate'  the  times  and  mode  of 
catching  salmon;  and  within  the  times  and 
mode  thus  prescribed,,  the  owners  of  the 
land  fronting  on  Eel  river  may  still  exercise 
the  right  of  catching  salmon  conferred  upon 
them  by  the  act  of  1859. — Heckman  v.  Swett. 
107  CaL  276,  4/i  Pae.  420. 

S  7.  Action  to  Qniet  Title  to  FiaUng  Fzl-rl- 
leges. 

[a]  In  an  aetion  against  several  defendants 
to  quiet  title  to  fishing  privileges,  the  fact 
that  the  defendants  claimed  and  exercised 
their  rights  and  interests  severally  and  sepa- 
rately, each  to  a  distinct  part  of  the  shore, 
does  not  render  the  joinder  improper,  where 
it  appears  that  they  severally  claimed  rights 
affecting  plaintiff's  right  appurtenant  to  his 
land,  and  their  claim,  though  under  different 
patents,  was  from  the  same  source,  and  the 
injury  to  the  plaintiff,  as  well  as  their  de- 
fense to  the  action,  depended  as  to  each  upon 
the  same  facts. — Heckman  t.  Swett,  99  CaL 
303,  33  Pae.  1099. 

§  8.  Action  for  Ezeliiston  fnmt  Fishing 
Privileges. 

[a]  Where  plaintiff  claimed  that  It  was 

forcibly  excluded  by  defendant  from  salmon 
fishing  in  public  waters,  evidence  tending  to 
show  how  many  fish  plaintiff  could,  with  rea- 
sonable probability,  have  taken  from  the  fish- 
ing grounds  in  question,  if  it  had  not  been 
excluded  therefrom  by  the  unlawful  acts  of 
defendant,  the  value  of  such  fish,  the  profits 
which  would  reasonably  have  accrued  to 
plaintiff  from  the  fish  when  canned,  and  evi- 
dence tending  to  show  bow  many  fish  de- 
fendant actuidly  took  in  such  flsheries  dur- 
ing the  season,  were  admissible  on  the  ques- 
tion of  damages. — ^Pacific  Steam  Whaling  Co. 
T.  Alaska  Packers'  Assn.,  138  Cal.  632,  72 
Pae.  161. 

[b]  Where  plaintiff  claimed  that  It  was 
forcibly  excluded  by  defendant  from  fishing 

in  public  waters,  defendant  was  entitled,  on 
the  question  of  punitive  damages,  to  show 
by  its  agents  and  officers  that  they  had  a 
bona  fide  belief  in  the  asserted  title  of  de- 
fendant to  the  fisheries  in  question,  and 
that  the  acta  complained  of  were  done  solely 
to  protect  that  right,  and  not  maliciously 
with  the  object  of  injuring  plaintiff  or  its 
property. — ^Paeifle  Steam  Whaling  Co. 
Alaska  Packers'  Assn.,  188  CaL  632,  72  Pae. 
161. 

[e]  Where  plaintiff  claimed  that  it  was 
forcibly  excluded  by  defendant  from  fishing 
in  public  waters,  an  instruction  that  sufii- 
eient  reason  woold  exist  for  plaintiff  to  de- 
sist from  further  attempts  to  fish  if  the  acts 
and  declarations  of  defendant's  agent-  were 
such  as  would  satisfy  a  reasonable  man  that 
further  attempts  to  flsh  would  be  useless,  be- 
cause they  would  be  met  and  fmstrated  by 
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force,  was  not  error. — Pacific  Steam  Whaling 
Co.  T.  Alaska  Packers'  ABsn.,  138  CaL  632,  72 
Pac.  161. 

[d]  Where  plaintiff  was  forcibly  excluded 
by  defendant  from  fishing  in  public  waters, 
the  mere  fact  that  plaintiff  at  one  time  com- 
mitted a  trespass  on  defendant's  land  abova 
high-water  mark  would  not  of  itself  precluda 
any  recovery  of  punitive  damages. — Pacific 
Steam  Whaling  Co.  t.  Alaska  Packers'  Assn., 
138  Cal.  632,  72  Pae.  161. 

[e]  Where  plaintiff  claimed  that  it  was 
forcibly  excluded  by  defendant  from  Ashing 
in  public  waters,  an  instruction  that  it  was 
entitled  to  compensatory  damages  for  all 
detriment  to  its  busineas  proximately  caused 
by  defendant's  unlawful  interference,  and 
that  the  loss,  if  any,  to  plaintiff  of  probable 
profits  in  its  business,  might  be  considered, 
was  not  error,  as  the  profits  sought  to  be 
proved  were  not  so  remote  as  to  be  entirely 
beyond  the  range  of  legitimate  damages. — 
Pacific  Steam  Whaling  Co.  v.  Alaska  Pack- 
ers' Assn.,  138  Cal.  632,  72  Pac.  161. 

§  0.  OotutToctlon  and  Validity  of  Criminal 
Statntes. 

[a]  Section  636,  Penal  Code,  is  unconstitu- 
tional in  so  far  as  it  authorizes  confiscation 
of  fish  nets  without  due  process.— leck  t. 
Anderson,  57  CaL  261,  40  Am.  Bep.  115. 

[b]  Penal  Code,  section  19,  declaring  every 
offense,  in  which  a  different  punishment  is 
not  prescribed,  to  be  a  misdemeanor  punish- 
able with  imprisonment  not  exceeding  six 
months,  or  fine  not  exceeding  five  hundred 
dollars,  or  both,  does  not  apply  to  section 
636,  making  a  violation  of  the  fish  laws  pun- 
ishable by  a  fine  not  exceeding  one  hundred 
dollars,  or  imprisonment  not  less  than  fifty 
days,  or  both.— People  T.  Nop,  124  CaL  150, 
56  Pac.  786. 

[c]  Penal  Code,  seetlop  636,  providing  that 
every  person  who  shall  set  any  set  net  for 
catching  fish  in  the  waters  of  the  state—' '  and 
every  net  shall  be  considered  a  set  net  that 
is  secured  in  any  way  and  not  free  to  drift 
with  the  current  or  tide"— is  guilty  of  a 
misdemeanor,  prohibits  the  using  of  a  set 
net  in  the  waters  coming  within  the  regulat- 
ing power  of  the  state  concerning  fish  there- 
in ;  and  whether  a  stream  at  the  time  one  had 
his  net  across  it  was  subject  to  movement 
by  current  or  tide  is  immaterial,  the  words 
quoted  being  merely  descriptive  of  the  con- 
dition of  the  net.— People  t.  MUes,  143  Cal. 
636,  77  Pac.  666. 

§  10.   Orlmlnal  Prosecutions. 

[a]  Where  the  charge  is  to  the  effect  that 
on  the  eleventh  day  of  September,  being 
the  first  day  of  the  prohibited  season,  the 
defendant  unlawfully  had  in  his  possession 
and  sold  fresh  salmon,  it  was  not  error  to 
refuse  evidence  that  the  fish  were  caught 
prior  to  that  date.  The  case  of  Ex  parte 
taaier,  103  CaL  476,  42  Am.  St.  Bep.  129, 


34  Pae.  402,  affirmed  and  applied. — ^People 
V.  Haagen,  139  Cal.  115,  72  Pac.  836. 

[b]  The  superior  court  has  jurisdiction  of 
a  criminal  prosecution  for  the  violation  of 
section  634  of  the  Penal  Code  in  regard  to 
the  possession  and  sale  of  fresh  salmon  be- 
tween the  tenth  of  September  and  the  six- 
teenth of  October  of  a  specified  year.  That 
section  fixes  no  maximum  limit  of  penalty 
for  the  offense;  and  its  construction  is  not 
affected  by  section  19  of  the  Penal  Code. 
The  case  of  People  v.  Nop,  124  Cal.  150,  56 
Pac.  786,  affirmed  and  applied. — ^People  t. 
Haagen,  139  CaL  115,' 72  Pac.  836. 

[c]  That  certain  salmon  were  caught  or 'pur- 
chased during  the  open  season  was  no  de- 
fense to  a  prosecution  under  Penal  Code, 
section  634,  prohibiting  the  possession  or 
sale  of  such  salmon  between  the  10th  of  Sep- 
tember and  the  16th  of  October  of  each  year, 
on  the  ground  that  such  salmon  canght  in 
the  open  season  became  an  article  of  mer- 
ehandisCj  the  possession  of  which  the  state 
could  not  prohibit. — People  Haagen,  139 
CaL  115,  72  Pae.  836. 

Fob  Aitthobitibs  raou  Qtheb  States; 

See  19  Cyc.  1026-1030;  23  Cent.  Dig.,  cols. 
1076-1081^  SS  27-30. 

FISTS. 

Killing  with  fists  u  maaibftgUst.   flee  Hoaleid*, 

I  SS. 

FITNESS. 

Implied  warrantr  of  fitness  of  goodi  sold,  for  pn» 
pose  (or  WhUh  sold.    See  Silas,  i  SS. 

FIXED  OPINION. 

DUaulUylBff  petit  Jtuon.   8m  Jvrr,  I  Rl. 

FIXING  COMPENSATION. 

Of  aeuity  oflears.   See  OomntiM,  |  TB. 

FIXING  DATE. 

Of  exeentlOB  ef  dsslh  sastencs.    Bee  Huileiae,  I 

S84. 

FIXING  LIABIUTY. 

Of  parOas  to  reeofnlunea.   Bee  Beeocnlwaines,  I 
1. 

FIXING  LIABILIT7  OF  INDORSEE. 

By  prasMttmant,  damiad,  notlM  ant  ptetasfe.  Sss 
Bins  and  Natas,  VI. 

FIXING  WATER  RATES. 

8aa  Wttezs  and  Wat«rcoiiraas,  |  229. 


Digitized  by  Google 


X1ZTUBE8,  S§  1-4. 


8407 


nZTUBES. 

Ikoliidi  Akttali  aAstd  or  anaowd  to  Ml  prop- 
erty; ud  tlslits  ud  tUUUUu  In  xwpeet  of  raoh 
tetnras  laeldoBt  or  Kffoetod  by  puUBolar  •»• 
tatos  or  lotonrti  In  the  mltr. 

WHAT  CONSTITUTES,  f  1. 

  DETERMINATION  OF  QUESTION,  |  3. 

INTENT  IN  MAKING  ANNEXATION,  i  8. 
ANNEXATION  BT  MISTAKE  AS  TO  TITLl!.  |  4. 
ANNEXATION  TO  PUBLIC  LAND.  {  5. 
ADDITION  TO  HOUSE,  J  6. 
BOUSE  BUILT  ON  MVDSILL8,  |  T. 
UACHINEBT    ATTACHED    TO    BUILDIHG  BT 

BOLTS,  I  S. 
ENGINE  AND  BOILER.  I  9. 
WATERWORKS  PUMP,  |  10. 
If  ONUUENT  EBBOTED  IN  PUBLIC  PARK,  |  11, 
BETWEEN  LANDLORD  AND  TENANT.  |  19. 

  TRADE  FIXTURES,  i  18. 

  WHARF,  I  1«. 

  BUILDINGS,  I  15. 

  TRADE  SIGN  AND  NAME,  |  19. 

  UACHINEBT,  ENGINES,  BOILERS.  ETC.,  | 

17. 

BETWEEN  MORTGAGOR  AND  MOBTGAGEE.  f  18. 
BETWEEN  VENDOR  AND  PURCHASER,  f  19. 
BETWEEN  OWNER  AND  ADVERSE  POSSESSOR* 
i  20. 

BETWEEN  DEBTOR  AND  CREDITOR,  |  31. 
SEVERANCE  AND  REMOVAL— EFFECT,  |  S3. 

  BIGHT  TO  HAKE.  |  38. 

  TIME  TO  MAKE,  |  24. 

  WAITER  OR  LOSS  OF  RIGHT,  |  25. 

  WRONGFUL  REMOVAL,  |  26. 

  INJUNCTION  AGAINST,  |  27. 

ACTIONS  RELATING  TO  FIXTURES,  S  28. 

  REPLEVIN,  DEMAND  BEFORE  SUIT,  |  39. 

  TROVER,  I  80. 

UfU  to  moxtgico.   Sm  Obittol  Hortgacai.  ||  IS, 

14. 

Measure  of  dutifOf  for  Injnilai  to.   8m  Dob- 

•COS,    f  67. 
Am  oppnrtaiiMUMi.    Bee  Doedi,   I  119. 
OompADsaUon  for  llxtnrei  on  land  takon  for  pn1)> 

lie  OM.    8m  EmlBODt  Domtin,  |  71. 
Oovorod  br  awcluuilc'i  Uon.   Bm  Hoolwslcs'  Llou, 

i  87. 


I  I.  Wbst  OoDBtttnteB. 

[a]  General  rule  of  law  is  that  whatever  Ib 
once  annexed  to  the  freehold  heeomeo  parcel 
thereof,  and  passes  with  the  conveyance  of 
the  estate.  Though  the  rule  has  been  in 
modem  times  greatly  relaxed,  as  between 
landlord  and  tenant,  in  relation  to  the  things 
affixed  for  the  purposes  of  trade  and  manu- 
facture, and  also  in  relation  to  articles  put 
up  for  ornament  or  domestic  use,  it  remains 
in  full  force  as  between  vendor  and  vendee. 
SandB  V.  Pfeiffer,  10  Cal.  25S. 

[b]  Temporary  strocturee  erected  by  exe- 
cution purchaser  before  redemption  cannot 
be  claimed  as  fixtures  by  redemptioner. — 
Tyler  v.  Decker,  10  Cal.  435. 

[c]  A  fixture  is  an  article  of  a  personal 
natnre  annexed  to  the  freehold. — ^Merritt  v. 
Jndd,  14  Cal.  59. 


[d]  Strictness  of  earlier  mle  requiring 
structure  to  be  attached  to  the  soil,  in  order 
to  become  a  fixture,  is  being  relaxed  in  this 
country. — Hawes  v.  Lathrop,  38  Cal.  493. 

[e]  A  warehouse  one  hundred  feet  by  forty 
feet,  with  concrete  foundation,  will  be  pre- 
sumed to  rest  permanently  upon  the  land, 
and  to  be  affixed  thereto,  and  to  come  under 
the  definition  of  real  property  pursuant  to 
sections  638  and  660  of  the  Civil  Code,  in 
the  absence  of  proof  to  the  contrary. — Com- 
mercial Bank  of  Santa  Ana  t.  f^ritchard, 
126  Cal.  600,  69  Pao.  ISO. 

FOB  AUTHOKmiS  ROM  OTHXB  STATES: 

What  are:  14  Am.  0ee.  303,  17  Am.  Dec 
686,  84  Am.  Bep.  726,  notes. 

Manure  as  fixture:  14  Am.  Dee.  397,  note. 

Oas  fixtures,  whether  personal  property: 
29  Am.  Bep.  403,  note. 

Gasfittings  and  mirrors,  when  are  fix- 
tures: 37  Am.  Rep.  472. 

Gaspipes  and  other  appliances,  when  con- 
stitute fixtures:  34  Am.  Bep.  354,  37 
Am.  Bep.  472,  note. 

When  and  against  whom  fixtures  may  re- 
tain character  of  personal  property:  84 
Am.  St.  Bep.  877,  note;  21  L.  B.  A.  347, 
note.  See,  also,  19  Cyc.  1033-1077;  23 
Cent.  Dig.,  eels.  1083-1218,  fil  1-79. 

S  a.   DBtemUnatton  of  QnestlOB. 

[a]  To  determine  whether  thing  is^  fixture, 
court  must  look  to  manner  in  which  it  is  an- 
nexed, intention  of  person  annexing  it,  and 
purposes  for  which  premises  are  used. — Lav- 
enson  v.  Standard  Soap  Co.,  80  Cal.  250,  13 
Am.  St.  Bep.  147-n,  22  Pae.  184. 

[b]  Whether,  in  any  case,  building*  that  ars 
placed  upon  land  become  fixtures,  is  a  ques- 
tion of  fact  to  be  determined  upon  the  evi- 
dence of  that  particular  case.  The  mere 
erection  of  a  building  upon  land  does  not 
necessarily  make  it  a  fixture. — ^Miller  v. 
Waddingham,  91  CaL  877,  27  Pae.  760. 

I  3.  Intent  In  Making  Annexation. 

[a]  Personal  property  annexed  to  realty 
still  retains  its  character  as  such  if  the  par- 
ties so  intended  annexing  it,  unless  it  has 
become  so  absorbed  or  merged  into  the  realty 
that  its  identity  as  to  personal  property  is 
lost,  as  where  it  cannot  be  removed  without 
practically  destroying  it,  or  where  it  la  es- 
sential to  the  support  of  that  to  which  it  is 
attached.— Hendy  v.  Dinkerhoff,  57  Cal.  3,  40 
Am.  Rep.  107. 

FOB  AOTHOBmiS  FEOM  OTHIB  STATES: 

See  19  Cyc.  1045-1048;  23  Cent.  Dig., 
cols.  1087-1091,  S  3;  cols.  1098-1100,  8 
«. 

§  4.  AniMZBttoB  by  MUtake  aa  to  Title. 

[a]  Where  the  United  States,  through  its 
agents,  enters  wrongfully  on  a  tract  of  land 
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and  erects  thereon  a  stone  building,  the  foun- 
dations of  which  were  set  in  the  soil,  for 
lighthoQSe  purposes,  and  then  seeks  to  con- 
demn the  Ifuid  for  public  use,  the  briek  bouse 
is  a  fixture,  for  which  the  owner  ean  recover 
damages  upon  condemnation  of  the  land. 
United  States  t.  Land  in  Mont«rey  ConntTi 
47  CaL  515. 

S  6.   Aiinexatioii  to  PnUle  Land. 

[a]  Fixtures  may  exist  on  public  land. 
Merritt  v.  Judd,  14  CaL  59. 

[b]  Erections,  such  as  houses,  fences,  or* 
chards,  and  vineyards,  on  the  lands  of  the 
United  States,  become  as  much  a  part  of  the 
freehold  as  the  soil  itself,  and  pass  to  the 
purchaser  under  a  patent. — Collins  v.  Bart* 
!ett,  44  Cal.  371. 

§  6.   Addition  to  Bouse. 

[a]  An  addition  to  a  house  already  existing 

is  not  personal  property,  but,  like  the  house 
to  which  it  is  attached,  becomes  a  part  of 
the  realty. — Hawes  v.  Lathrop,  38  Cal.  403. 

g  7.   House  Built  on  Mudsills. 

[a]  Houses  built  on  mudsills  resting  upon 
the  soil,  which  is  not  disturbed,  are  affixed  to 
the  land,  within  tbe  terms  of  Civil  Code, 
section  660,  declaring  that  **a  thin^  is 
deemed  to  be  affixed  to  the  land  when  it  is 
.  .  .  .  permanently  resting  upon  it,  as  in  the 
case  of  buildings." — ^Miller  t.  Waddingham, 
25  Pac.  688. 

[b]  Defendants  under  Civil  Code,  section 
1019,  held  entitled  to  remove  a  house  and 
bam  which  they  had  erected  on  mudsills 
during  the  term  of  the  lease. — O.  L.  Shafter 
Estate  Co.  T,  Alford  (Cal.  App.),  84  Pac.  279. 

§  8.  Machinery  Attached  to  Building 

Bolts. 

[a]  Under  Civil  Code,  sections  658,  660, 
providing  that  real  property  embraces  land 
and  that  which  is  affixed  thereto,  and  that 
a  thing  is  deemed  to  be  affixed  to  land 
when  it  is  permanently  attached,  "as  by 
means  of  cement,  plaster,  nails,  bolts,  or 
screws, ' '  soap  kettles,  candle  machines,  a 
gun-metal  digester,  and  a  boiler,  which  are 
permanently  attached  to  the  realty  by  bolts, 
and  to  each  other  by  pipes,  and  which  ore 
placed  in  a  building  to  be  used  in  manufac- 
turing, are  fixtures. — Lavenaon  v.  Standard 
Soap  Co.,  80  Cal.  245,  13  Am.  St.  Bep.  147, 
22  Pae.  184. 

FOB  Authorities  fbou  Other  States: 

Machinery,  when  becomes  fixture:  11  Am. 

Bep.  314,  note. 
Heavy  machinery  screwed  to  the  floor:  42 
Am.  Bep.  447,  note. 

I  9.  EngliM  and  Boiler. 

[a]  A  steam-engine  and  boiler,  fastened  to 
a  frame  of  timber,  bedded  in  the  ground  of  a 


quartz  ledge  sufficient  to  make  it  level,  with 
a  roof  or  shed  to  protect  the  machinery,  and 
used  for  the  purpose  of  working  the  ledge, 
are  so  annexed  to  the  freehold  as  to  become 
a  flxtnre.— Merritt  t.  Jndd,*  14  CaL  59. 

§  10.  WaterwoAi  Pump. 

fa]  Waterworks  pump  planted  on  the 
ground  and  connected  to  pipe  is  a  fixture. 
Goes  T.  Helbing,  77  Cal.  191,  19  Pac.  277. 

S  11.  Honnment  Erected  In  Public  Parte 

[a]  Monument  built,  by  private  contribu- 
tion, in  city  park  becomes  part  of  land  and 
belongs  to  city. — Qriffitfa  v.  Happeraberger, 
86  CaL  613,  25  Pae.  137,  487. 

§  12.  Between  Landlord  and  Tenant. 

[a]  Tenants  have  a  right  to  remove  build* 
ings  erected  by  them  at  any  time  before  the 
expiration  or  their  leases. — ^Whipley  v. 
Dewey,  8  Cel.  36. 

[b]  Tenant  who  puts  np  maehinery  for  mill, 
in  a  house  leased,  and  fastens  it  by  bolts, 
screws,  etc.,  to  the  house,  has  the  right  to 
remove  it;  but  as  between  vendor  and  ven- 
dee, such  machinery  would  be  considered  as 
a  part  of  the  realty. — ^McGreary  v.  Osborne, 

9  CaL  119. 

[c]  As  a  general  thing  a  tenant  may  re- 
move what  he  has  added  when  he  can  do  so 
without  injury  to  the  estate,  unless  it  has 
become,  by  its  manner  of  addition,  an  in- 
tegral part  of  the  original  premises;  but  as 
against  a  vendor,  all  fixtures  pass  to  his  ven- 
dee, even  though  erected  for  the  purposes  of 
trade  and  manufacture,  unless  specially  re- 
served in  the  conveyance. — Sands  v.  PfeifFer, 

10  CaL  258. 

[d]  Benewal  of  lease  terminates  tenant's 
right  to  remove  fixtures.  So  with  any  other 
agreement  which  terminates  poraession  under 
a  lease.— Merritt  t.  Jndd,  14  Cal.  69. 

[e]  Bight  of  removal  by  tenant  may  be  reg- 
ulated by  agreement  between  the  parties,  and 
possibly  by  implication,  from  the  custom  of  a 
particular  district. — Merritt  v.  Juad,  14  Cal. 
59. 

[f]  Although  a  lessor  of  land  cannot,  in  a 
given  case,  claim  the  fixtures,  it  is  otherwise 
of  the  mortgagee  of  the  lessee.  Here,  the 
question  is  between  grantor  and  grantee,  and 
the  latter  holds  all  fixtures,  whether  fo: 
trade  or  manufacture,  agriculture,  or  habita- 
tion.—Merritt  V.  Judd,  14  CaL  59. 

[g]  A  tenant  of  a  claimant  to  publie  min- 
eral land  may  place  on  such  land  property 
to  which  the  law  of  fixtures  applies. — ^Merritt 
T.  Judd,  14  CaL  59. 

[h]  Owner  of  a  mine  to  which  fixtures  are 
attached  by  lessee  of  personalty  cannot  claim 
protection  against  the  lessor. — Hendy  v,  Din- 
kerhoff,  57  CaL  7,  40  Am,  Bep.  107 
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[i]  Fixtures  attached  hj  a  leuee  to  leased 
property  become  a  part  of  the  realty,  and 
remain  so  ontil  they  are  severed;  and  while 
MO  attached  a  mortgage  of  the  leasehold  es- 
tate eoveiB  the  fixtures,  and  on  forecloanre 
they  are  to  be  sold  as  part  of  the  real^. 
San  FraneiMo  Breweriea  t.  Sehnrts,  104  ObL 
420,  38  Pao.  92. 

Fc»  AuTHoums  nou.  Othxb  Statbs: 

Tenants,  when  may  remove  fixtttrea:  11 
Am.  Dee.  241,  note. 

Bight  of  tenant  to  remove  fizturei  after 
expiration  of  lease:  69  Am.  Dec.  508, 
note.  See,  also,  19  Cyc.  1065-1068;  23 
Cent.  Dig.,  cols.  1119-1186,  SI  22-31.. 

f  IS.   Trade  Flztnnfl. 

[a]  An  owner  of  land  leased  it  for,  and  it 
was  Qsed  by  the  lessee  as,  a  lumber-yard. 
By  the  terms  of  the  lease,  part  of  the  land 
was  reserved  for  nse  in  common  by  the  les- 
sor and  lessee.  By  consent  of  the  former, 
the  latter  erected  on  the  reserved  part  a 
frame  building  used  as  the  lamber  ofBee, 
and  as  a  place  for  some  of  the  workmen  to 
sleep.  The  lessee,  to  give  access  to  the 
o£5ce,  also  built  some  bridges  of  stringers, 
with  plank  nailed  thereto.  Held,  that  such 
building  and  bridges  were  "  trade  fixtures, " 
within  the  meaning  of  Civil  Code,  section 
1019,  which  provides  that  a  tenant  may  re- 
move from  the  demised  premises,  during  his 
term,  anything  affixed  thereto  for  purposes 
of  tnAe,  etc. — Seeority  Loan  etc.  Co.  v.  Wil- 
lamette Steam  Mills  Lumbering  etc  Co.,  99 
CaL  636,  34  Pac.  321. 

[b]  A  one-story  wooden  building,  twenty 
feet  square,  having  for  a  foundation  mud- 
sills laid  on  the  surface'  of.  the  ground,  on 
wliieh  are  placed  short  posts  which  support 
the  main  sills,  built  and  used  by  tenants  on 

J remises  for  a  lumber-yard  ofiice,  is  a  trade 
Kture,  which  the  tenants  have  a  right  to 
remove  any  time  during  the  term. — Mac- 
donough  v.  Starbird,  105  CaL  15,  38  Pac.  510. 

[e]  A  lessee,  having  taken  a  new  lease  with- 
out a  covenant  authorizing  removal  of  trade 
fixtures  which  had  become  a  part  of  the 
freehold,  held  not  entitled  to  remove  them  on 
expiration  of  second  lease. — Wadman  t. 
Burke,  147  Cal.  351,  81  Pac.  1012. 

Fob  Authobitiss  raou  Othsb  States: 

See  19  Cyc.  1065;  23  Cent.  Dig.,  flolfl. 
1121-1134,  §§  23-29. 

I  14.   Wharf. 

[a]  Where  the  lessee  of  land  on  the  shore 
of  the  ocean,  extending  to  low-water  mark, 
eonstruets  a  wharf  from  the  shore  extend- 
ing into  the  water  beyond  low-water  mark, 
that  portion  of  the  wharf  beyond  low-water 
mark  is  not  a  fixture  on  the  land  appurte- 
nant thereto,  even  if  attached  to  the  wharf 
on  the  land  rented  by  nnils,  bolts  and 
screws. — Coburn  t.  Ames,  52  Cal.  385,  28  Am. 
Bep.  634. 


g  16.     I  Buildings. 

[a]  Where  it  is  provided  in  a  lease  that 
Improvements  made  on  the  premises  during 
the  term  of  the  lease  shall  be  made  at  the 
expense  of  the  tenant,  and  that  at  the  ex- 
piration of  the  term  he  shall  surrender  the 

remises  to  the  lessor,  a  brick  house  erected 
y  the  tenant  upon  the  lot  becomes  a  fix- 
ture, and  a  part  of  the  freehold,  which  passes 
to  the  landlord  at  the  expiration  of  the 
term.— Oett  v.  HcManns,  47  Cal.  66. 

[b]  Where  a  lessee  erected  a  house  .and 
bam  on  the  premises,  and  at  the  expiration 
of  his  term  took  a  new  lease,  without  re- 
serving the  right  to  the  building,  they  be- 
came fixtures,  and  trover  therefor  could  not 
be  maintained. — Marks  v.  Byan,  63  CaL  107, 
4  Ey.  I^w  Bep.  842. 

[e]  Buildings  erected  by  tenant  upon  solid 
foundations  embedded  in  the  soil  are  part 
of  realty  and  belong  to  owner  of  land  in  ab- 
sence of  covenant  in  lease  provi^ng  other- 
wise.—Board  of  Education  r.  Orant,  118 
Cal.  41,  50  Pac.  5. 

FOK  AUTHOBITIES  FBOU  OTSBB  STATES: 

See  19  Cye.  1067;  28  Cent.  Dig.,  eoL 
1136,  8  31. 

§  16.   Trade  Sign  and  Name. 

[a]  A  particular  name  given  by  a  tenant 
to  a  building  as  a  sign  of  the  hotel  business, 
and  for  which  he  uses  it,  does  not  thereby 
become  a  fixture  of  the  building,  which 
passes  to  the  landlord  on  the  expiration  of 
the  lease.— Woodward  t.  Lazar,  21  Cal.  448, 
82  Dee.  751. 

I  17,   Bfachinery,  Engines,  BoUers,  etc 

[a]  As  between  landlord  and  tenant,  the 
machinery  of  a  steam  fiouring-mill  is  not  a 
fixture  that  is  retained  with  the  realty. — Mc- 
Greary  v.  Osborne,  9  CaL  119. 

[b]  As  between  lessor  and  leasee  of  an 
engine  and  boiler,  they  do  not  become  fixtures 
by  attachment  to  land  of  lessee.— rMarch  v. 
McEoy,  56  CaL  85. 

[c]  >Mill  and  machinery  securely  attached 
to  demised  premises  by  bolts  and  screws 
are  fixtures. — McNally  v.  Connolly,  70  CaL 
6,  11  Pac.  320. 

[d]  An  engine  sold  to  a  lessee,  title  not  to 
pass  till  paid  for,  and  placed  on  the  leased 
land,  held  personalty,  between  the  seller  and 
lessor.- Best  Mfg.  Co.  Cohn  (Cal.  App.}, 
86  Pac.  829. 

§  18.   Between  Mortgagor  and  Mortgagee. 

[a]  The  engine  and  boilers,  etc.,  used  in  a 
flour-mill  being  permanently  fastened  to  the 
mill,  which  had  its  foundation  in  the  ground, 
held  to  be  fixtures  covered  by  mortgage 
upon  the  premises,  though  put  up  after-  the 
execution  of  the  mortgage,  and  held  to  pass 
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to  the  purchaser  of  the  mortgaged  premises 
under  a  decree  of  foreclosure. — Sanda  t. 
Pfeiffer,  10  Cal.  258. 

[b]  A  mortgagor,  after  a  sale  of  the  mort- 
gaged premises  under  a  decree  la  a  suit  to 
foreclose  the  mortgage,  has  the  right  to  the 
use  and  poaseasion  of  the  mortgaged  premises 
until  the  execution  of  the  sheriff  'b  deed, 
but  he  poaaesaes  no  right  to  despoil  the  prop- 
erty or  its  fixtures.  The  deed  of  the  sheriff 
takes  effect  by  relation  at  the  date  of  the 
mortgage,  and  passes  fixtures  subsequently 
anne>xed  by  the  mortgagor. — Sanda  t.  Pfeiffer, 
10  CaL  258. 

[c]  The  owner  of  a  mill  made  a  mortgage 
thereof  to  A  and  then  bought  a  steam-engine 
and  boUer  of  B,  giving  him  a  chattel  mort- 
gage to  secure  the  purchase  money,  and 
placed  them  in  his  mill,  attaching  them  to 
the  realty.  B 's  mortgage  was  held  to  take 
priority  of  A 'a  over  the  engine  and  boiler. 
Tibbetts  v.  Moore,  23  Cal.  208. 

[d]  Fixtuies  attached  to  realty  at  date  of 
execution  of  mortgage  are  subject  to  mort- 
gage.— Lavenson  v.  Standard  Soap  Co.,  80 
CaL  251,  13  Am.  Bt.  fiep.  147-n,  22  Pac.  184. 

FOB  AUTHOBITIBS  ROU  OTHIE  STATES; 

Mortgagee's  right  of  action  against  third' 
person  for  removing  fixtures:  13  Am. 
St.  Rep.  153,  note.  See,  also,  19  Cyc. 
1061-1064;  23  Cent.  Dig.,  cola.  1137- 
1155,  S5  32-41. 

§  19.  Between  Vendor  and  Pnrduww. 

[a]  The  rule  relating  to  fixtures  is  applied 
with  different  degrees  of  strictness  between 
different  parties.  As  between  vendor  and 
vendee  the  machinery  of  a  steam  flouring- 
mill  would  be  considered  part  of  the  realty. 
HcOreary  v.  Osborne,  9  Cal.  119. 

[b]  That  strict  rale  m  to  fixtures  which 

applies  at  common  law  between  heir  and 
executor  applies  equally  between  vendor  and 
vendee,  and  between  mortgagor  and  mortga- 
gee.— Sands  T.  Ffeiifer,  10  Cal.  258. 

[c]  L.  wa9  in  possession  of  land  under  a 
contract  to  purchase  from  defendant;'  the 
contract  providing  that,  if  L.  failed  to  per- 
form its  terms,  then  all  tools  and  machinery 
put  upon  the  land  by  L.  should  be  the  prop- 
erty of  the  defendant.  The  plaintiff  leased 
an  engine  and  boiler  to  L.,  with  the  priv- 
ilege of  purchase.  The  plaintiff  knew  that 
the  chattels  were  to  be  affixed  to  the 
land,  but  did  not  know  the  terms  of  the 
contract.  L.  affixed  the  chattels  to  the  re- 
alty, so  that  they  could  not  be  removed 
without  destroying  the  masonry  and  wall 
to  which  the  chattels  were  affixed.  L.  failed 
to  complete  his  purchase  of  the  land,  and 
forfeited  the  lease  of  the  chattels.  Held, 
as  against  the  defendant,  that  the  chattels 
remained  the  personal  property  of  the  plain- 
tiff.—Hcndy  T.  Dinkerhoff,  67  CaL  3,  40  Am. 
Ecp.  107. 


[d]  As  between  vendor  and  vendee,  the  role 
for  determining  what  is  a  fixture  is  always 
construed  strongly  against  the  seller ;  and 
whatever  is  essentia]  for  the  purposes  for 
which  the  building  is  used  will  be  considered 
as  a  fixture,  although  the  connection  be- 
tween them  may  be  such  that  it  may  be 
severed  without  physical  or  lasting  injury  to 
oither.  In  fact,  whatever  the  vendor  has  an- 
nexed to  a  building  for  the  more  convenient 
use  and  improvement  of  the  premises  passes 
by  hi3  deed.— Fratt  t.  Whittior,  58  Cal.  126, 
41  Am.  Rep.  251. 

[e]  Improvements  permanently  attached  to 

land  by  a  vendee  ^n  possession  under  an  ex- 
ecutory contract  of  purchase  became  part  of 
the  land,  and  cannot  be  removed  by  the  ven- 
dee without  the  vendor's  consent. — ^Pomeroy 
V.  Bell,  118  Cal.  635,  50  Pac.  683. 

[f]  A  conveyance  of  property  belonging  to 
an  insolvent  corporation,  by  its  assignee,  and 
a  stipulation  with  reference  to  certain  other 
property,  held  not  to  include  certain  unlaid 
steel  rails  which  were  neither  on  the  prop- 
erty sold  nor  within  the  knowledge  of  the 
assignee. — Alper  t.  Tormey  (Cai  App.),  82 
Pac.  1063. 

[g]  Under  a  lease  providing  that  fix^res 
placed  on  the  premises  by  the  lessee  may  be 
removed,  the  fixtures  do  not  pass  to  the 
grantee  of  the  land. — Churchill  v.  More  (CaL 
App.),  88  Pac.  290. 

Fob  Atjthokities  fbom  Otheb  States: 

See  19  Cyc.  1059-1061;  23  Cent.  Dig.,  cols. 
1168-1185,  |§  47-56. 

§  20.  Between  Owner  and  Advene  Poeaes- 

sor. 

[a]  Erection  of  temporary  structures  with 
knowledge  of  adverse  claim,  after  permis- 
sion refused,  does  not  give  right  of  re- 
moTaL— Bensley  t.  Atwell,  18  CaL  241. 

§  21.  Between  DeMor  and  Oreditoc. 
[a]  What    constitutes    fixtures  between 
debtor  and  creditor  is  determined  by  section 
66,  Civil  Code.— McNaUy  v.  ConnoUy,  70  CaL 
6,  11  Pac.  820. 

§  22.  SeTorance  and  Bemoval— Bffect. 

[a]  The  severance  and  removal  of  a  house 
from  land  covered  by  a  mortgage  withdraws 
the  house  from  the  operation  of  the  mortgage 
lien,  80  as  to  change  it  into  peraonal  property, 
which  a  subsequent  purchaser  may  convert  to 
his  own  use.— Bnckout  t.  Swift,  27  CaL  433, 
87  Am.  Dee.  90;  Hill  t.  Gwin,  61  CaL  47. 

[b]  The  severance  and  removal  of  a  house 
from  the  freehold  changes  the  character 
thereof  from  realty  to  personal  property, 
whether  the  severance  is  by  act  of  God  or 
man.— Buckont  Swift,  27  Cat.  433,  87  Am. 
Dee.  90. 

[c]  If  fixtures  attached  to  mortgaged  prop- 
erty are  severed  from  the  realty  and  taken 
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away,  they  are  freed  from  the  lien  of  the 
mortgage,  and  the  mortgagor  may  recover 
damages;  and  the  facts  that  the  severance 
takes  place  by  the  consent  and  concurrence 
of  the  mortgagee,  and  that  he  afterward 
enforces  hie  mortgage,  and,  at  the  sale,  ob- 
tains a  sheriff  deed,  do  not  defeat  the  ac- 
tion of  the  mortgagor  for  damages. — Hill  t. 
Gwin,  51  Cal.  47. 

[d]  Severance  and  removal  of  fixtures  by 
lessee  converts  them  into  personalty. — Mc- 
Nally  V.  Connolly,  70  CaL  6,  11  Pac.  320. 

FOB  AVTHOBITns  TBOM  OTEB  STATES: 

See  19  Cyc.  1069-1071;  23  Cent.  Dig.,  cols. 
1194-1206,  5S  62-66. 

§  23.   Bight  to  Make. 

[a]  A  party  lawfully  in  possession  under 
an  execution  sale  may  remove  temporary 
buildings,  erected  by  himself,  before  redemp- 
tion.—Tyler  T.  Decker,  10  Cal.  435. 

[b]  Houses  built  by  a  contractor  for  a 
vendee  in  possession,  who  has  paid  part  of 
the  price  for  the  land,  and  who,  being  nn- 
able  to  pay  for  the  houses,  turns  them  over 
to  the  contractor,  cannot  be  removed  from 
the  freehold  by  the  latter.— Miller  t.  Wad- 
dingham,  25  Pae.  688. 

§  24.   Time  to  Hake. 

[a]  Bemoval  of  trade  fixtures  can  only  be 
daring  tenancy,  and  during  such  further  per- 
iod of  possession  by  the  tenant  as  he  holds 
the  premises  under  a  right  still  to  consider 
himself  a  tenant,  and  not  dnring  the  time  he 
may  actually  hold  possession  after  his  lease 
has  expired. — Merritt  v.  Jndd,  14  Cal.  59. 

AUTHOBITIBS  FBOU  OTHKE  gTATIS: 

See  19  Cyc.  1071;  23  Cent.  Dig.,  eoli.  1196- 

1200,  9  63. 

§  25.   WalTor  or  Iioss  of  Bight. 

[a]  A  tenant  cannot  remove  erections  made 
by  him  after  forfeiture  or  re-entry  for  con- 
dition broken. — ^Whipley  v.  Dewey,  8  Cal.  36. 

[b]  All  machinery,  consisting  of  trade  fix- 
tures used  in  worMng  a  quartz  ledge,  passes 
to  the  landlord,  where  the  tenant  permits 
the  same  to  remain  on  the  ground  after  the 
expiration  of  the  tenaney. — Merritt  t.  Jndd, 
14  Cal.  59. 

[e]  Trade  fixtures,  used  in  working  a 
quartz  ledge,  removable  by  a  tenant,  become 
a  part  of  the  landlord's  freehold,  where  the 
tenant  continues  in  possession  after  the  end 
of  his  tenancy  under  an  executory  contract 
of  sale  of  the  demised  premises. — Merritt  t. 
Jndd,  14  Cal.  59. 

[d]  A  lessee,  who  erects  on  the  demised 
premises  a  bnUding  which  he  has  a  right  to 
remove,  renounces  that  right  by  surrendering 
his  leasehold  interest  to  the  lessor  without 
reservation;  and  the  right  is  not  revived  by 


hii  snbsequently  taking  another  lease  of  the 
same  premises  from  the  same  lessor. — ^Marks 
y.  Ryan,  63  Cal.  107. 

Fob  Autrobities  trou  Othxb  States: 

See  23  Cent.  Dig.,  cols.  1200-1205,  SS  61, 
65. 

8  26.   Wrongful  BemonL 

[a]  Where  the  defendant  removed  part  of 
the  fixtures,  detached  other  ports,  and  re- 
moved them  from  their  position  in  the  sa- 
loon against  the  wishes  of  the  proprietor  of 
the  saloon,  and  refused  to  deliver  them  upon 
demand  or  to  pay  for  them,  his  action  con- 
stituted a  conversion  of  the  property. — 
Greenebanm  t.  lajha,  102  Cal.  024,  36  Pae. 


FOB  AUTHOBims  TBOV  OtHKB  StATEB; 

See  19  Cyc  1070;  23  Cent.  Dig»  cols.  1205, 
1S06,  S  66. 

§  27.   mjnnctloa  Against 

[a]  The  remedy  by  injunction  to  restrain 
the  removal  of  fixtures,  under  section  261  of 
the  Practice  Act,  is  only  preventive;  it  is 
not  exclusive  of  any  other  remedy. — Sands 
T.  Pfeiffer,  10  CaL  258. 

§  28.  Aettons  Belatlng  to  FlztiiieB. 

[a]  D.  purchased  a  lot  of  land  at  sheriff's 
sale  on  execution,  and  entered  into  possession 
and  erected  certain  buildings  thereon.  On 
the  twenty-fifth  day  of  May,  1858,  D.  re- 
moved the  buildings.  On  the  same  day  the 
buildings  were  removed  the  defendants  in  ex- 
ecution sold  the  premises  to  T.,  and  a  day  or 
two  after,  T.  redeemed  the  lot  from  the  sale, 
and  then  brought  suit  against  D.  to  recover 
the  valne  of  the  buildings.  Held^  that  as 
there  was  no  evidence  that  the  buildings 
were  attached  to  the  soil,  T.  eannot  recover. 
Tyler  v.  Decker,  10  Cal.  435. 

[b]  A  mortgagor  may  recover  from  the 
mortgagee  the  value  of  fixtures  removed  from 
the  premises  by  the  latter 's  consent,  and  this 
notwithstanding  the  mortgagee  becomes  the 
owner  of  the  mortgu^ed  premises  nnder  fore- 
closure.—Hill  V.  OwTn,  51  CaL  47. 

[c]  W.,  being  in  possession  of  an  engine 
and  boiler  under  a  lease  from  plaintiff,  by 
the  terms  of  which  plaintiff,  at  the  expira- 
tion of  the  term  and  upon  full  payment  of 
the  rent,  was  to  execute  to  W.  a  bill  of  sale 
of  the  property,  permanently  attached  the 
same  to  land  leased  by  Mm  from  another,  and 
gave  to  C.  a  bill  of  sale  of  engine  and  boiler, 
which  were  afterward  sold,  without  the  laud, 
under  a  decree  of  foreclosure  of  an  alleged 
mechanic 's  lien  for  repairs  upon  them. 
Held,  that  plaintiff  might  maintain  an  action 
against  C.  's  agents  for  the  recovery  of 
possession  of  engine  and  boiler  as  persona) 
property. — ^Mareh  v.  McKoy,  56  Cal.  85. 

[dl  Under  Civil  Code,  section  2929,  pro- 
viding that  *'no  person  whose  interest  is 
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subject  to  the  Hen  of  a  mortgnge  maj  do  any 
BCt  which  will  rabstaatially  impair  the 
mortgagee's  security,"  a  complaint  alleging 
that  one  of  defendants  had  executed  a  mort- 
gage on  certain  realty  to  plaintiff;  that  de- 
fendants detached  and  removed  certain  per- 
manent fixtures,  thereby  impairing  plaintiff's 
security,  which  they  well  knew;  that  plaintiff 
thereafter  foreclosed  and  failed  to  realize 
the  amount  of  bis  mortgage  Claim;  that  de- 
fendant mortgagor  was  insolvent;  and  that  a 
personal  judgment  for  the  deficiency  was 
entered  and  remained  unsatisfied — states  a 
cause  of  action. — Lavenson  v.  Standard  Soap 
Co.,  80  CaL  245,  13  Am.  St.  Bep.  147,  22  Pae. 
184. 

[e]  In  an  action  by  the  grantee  of  a  lessor 
against  the  lessee  for  damages  for  removing 
certain  trade  fixtures  during  the  term  of  the 
lease,  it  appeared  that,  during  such  term, 
defendant  for  a  time  held  the  legal  title  to 
the  premises,  but  reconveyed  them  to  the 
lessor  and  another.  Held,  that  defendant 
might  show  that  its  deed  was  in  fact  a  mort- 
gage to  secure  it  for  money  advanced  to  the 
lessor's  grantor  in  payment  for  the  premises 
at  the  lessor's  request,  that  it  never  owned 
the  fee,  and  that  it  paid  rent  during  the 
entire  tenn,  since  defendant's  possession  un- 
der the  lease  was  sufBcient  to  put  the  lessor's 
grantee  on  inquiry  as  to  the  real  nature  of 
the  transaction. — Security  Loan  etc.  Co.  v. 
Willamette  Steam  Mills  Lumbering  etc  Co., 
09  Cal.  636,  34  Pac.  321. 

Fob  Authorities  rsoM  Other  States: 

See  19  Cve.  1072-1076;  23  Cent.  Dig.,  eols. 
1206-1218,  §§  67-79. 

§  29.   Beplevin — Demand  Before  Salt. 

[a]  The  remedy  by  injunction  under  Prac- 
tice Act,  section  261,  to  prevent  the  wrong- 
ful removal  of  flxturrs,  is  not  the  only  rem- 
edy to  which  a  mortgagee  is  entitled.  He 
may  also  maintain  replevin  after  they  have 
been  removed.— Sands  t.  Pfeiffer,  J.0  Cal. 
258. 

[b]  No  demand  is  necessnry  to  recover  fix- 
tures after  their  wrongful  severance  and  re- 
moval by  lessee. — McNally  T.  Connolly,  70 
Cal.  6,  11  Pac.  320. 

§  30.   Trover. 

[a]  In  an  action  for  the  conversion  of  bar 
fixtures  put  into  the  plaintiff's  saloon  on 
premises  owned  by  a  third  person,  and  ap- 
propriated and  converted  by  the  defendant, 
the  question  whether,  as  between  the  owner 
of  the  building  and  the  proprietor  of  the  sa- 
loon, the  fixtures  could  have  been  removed 
by  the  latter  dees  not  arise. — Greenebaum  v, 
Taylor,  102  Cal.  624,  36  Pac.  957. 

FLIGHT. 

Fr6BiunpUons  ulilng  from.    Bm  Orlmlnal  Lav,  I 
83. 


AdBlstfbllUr  of  erUsBM  of.   Sm  CrUnil  Xaw, 

I  106. 

Of  eodefendaat  w   vwUaam  aialut  aeoMed.  Sm 
Criminal  Lav,  |  808. 

FLOODING  LANDS. 

Blgbt  to  compeBMUon  for.    8m  Bmln«itt  DmuIi, 
i  S8. 

FLOOD  WATEBS. 

Bights  and  lUbUlttes  of  ■dj^nlac  land  evnm 
M  to.    8m  Vatns  and  WatomtoisM,  |  lOB. 

FLOWAOE. 

Blcht  to  flow  lands  and   UablUtr   for  InJnrlM 
mused  thorebr.   8m  Waters  and  WatatMarsss, 

II  173-176, 

FOLLOWING  STATUTE  OF  UMFTA- 
TIONS. 

In  etnltaUs  aetlont.   8m  Eqnltr,  |  S7, 

FOOD. 

Indnda  resnUttoa  of  manafaetiixe,  sab,  or  um 
of  anielos  of  food  and  drink  and  of  nibititntM 
and  Imltatloni  tliaroof ;  ricbtB  of  propsitr  and 
traffic  In  nnwliolesomo  or  adoltoratod  artfeles  nsed 
as  food,  stc.;  UabUlUoi  for  InJnrlBi  from  the  lale, 
nso,  etc.,  thoroof;  and  vlelatlou  of  lavs  relating  to 
sooh   artlelos,  and   proseenUen   and  pnnlsluMnt 

theXMf  M  pnl^  OffoUMS. 

Sm,  alw,  Ado^oratlon. 
Dlreetory  natoro  of  pnn  vlna  lav.   8M  Intoik 
eating  Llinors,  |  1. 

§  1.   State  Begolatton. 

[a]  Pure  food  is  proper  subject  of  legisla- 
tive regulation. — Kohler,  Ex  parte,  74  Cal.  42, 
15  Pac.  436. 

[b]  Aet  of  March  20,  1905  (Stats.  1905,  p. 
316,  c.  302),  relating  to  the  marking  of  the 
weight  on  packages  of  butter  offered  for  sale, 
held  unconstitutional. — Dietrich,  Ex  parte 
(Cal.  Sup.),  84  Pae.  770. 

Foe  authosities  raou  Other  States: 

Liability  for  selling  noxious  and  unsonnd 
food:  73  Am.  Dec.  165,  note. 

Power  of  the  states  to  regulate  the  mann- 
factnre  and  sale  of  oleomargarine:  85 
Am.  St.  Bep.  400,  note. 

Power  of  the  states  to  prevent  importa- 
tion and  sale  of  adulterated  food:  98 
Am.  St.  Bep.  607,  note. 

Power  of  the  states  to  regulate  or  pro- 
hibit the  manufacture  or  sale  of  food: 
1  Am.  St.  Bep.  644,  note;  21  L.  R.  A. 
139,  note.  See,  also,  19  Oyc.  1084-1102; 
23  Cent.  Dig.,  cola.  1221-1245,  9§  1-23. 

FOOTMEN. 

Slgbt  of  way  batvson  footmen  and  teams  on  pnb- 
Ue  strMta.    Bm  Blckvays,  |  8S. 
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700TPBIKTS. 

AdmliflbllltT  of  rrtd«BM  of  footprlsti  to  Um^ 
tuy  aeeawd.   «m  (MbIuI  Law,  |  M. 


FORCE. 

As  Blamoit  of  »tidnction.    Sm  AMactloii.  |  8. 
Pomlwlblo  la  makiiig  inort.    8oo  ArxsBt,  |  84, 
Poxmlulbla  In  oJocUiif  ptsHncer  from  tnln  « 

Mroot'Oac.    8m  Candon,  |  ISS. 
Aa  olMUOBk  of  fordbu  oitir.   8m  Fot<dl>to  Matitr, 

aaA  Doulnor,  |  T. 
As  alMotm  sf  npa.         Itt^t,  |  i. 


FORCED  ABSENCE. 

Txtm  fUU  M  cnMlag  ncaatj  la  couty  Adto*. 
Sm  OonaUMf,  I  M. 


FORCED  HEIRS. 
8m  DMMtt  ud  DiiMbnuoa:  wuim. 


FORCE  OF  EVIDENCE. 

8m  BriduuM.  XIV. 


FORCIBLE  ENTRY  AND  DETAINER. 

Zadndo  vtotentlr  taklag  or  rauUdag  poneralon 
ti  preportr,  vttb  thmatt,  toreo,  or  anu,  acalait 
th»  irlU  of  aaotlwr  oatltlcd  to  Iti  poaMHlen,  aad 
without  Kntberlty  $i  Uw;  natnro  and  oxteat  of 
ll»bl]lt7  tberefor  la  genoral;  remodlos  (or  rocOTorf 
of  poiMuioii;  ULd  crlmiaal  re^poailliUl^  for  niok 
fordblo  entry  or  fordbls  dotainor,  and  proMoattoa 
and  paalataHoat  tlwiaof  aa  a  pablle  oVobm. 

UNLAWFULNESS  OF  FORCIBLE  ENTRT,  |  1. 
BIOHT  OF  POSSESSOB  TO  EXPEL  INTRUDER, 
I  2. 

ENTRT  IN  GOOD  FAITH,  |  8. 
CONSTRUOnON  AND  VALXDITT  07  STATUTKS, 
I 

OONSTRCCnON  OF  CONSTITUTION,   S  5. 
ELEMENTS    OP,    AND    ACTS  OONSTITUTINO 

FORCIBLE  CNTBT— FOBOX,  |  0. 

 DEOREB  OF  FORCE.  I  7. 

  PERSONAL  VIOLENCE  OB  UBNACE,  |  8. 

  SNTBT  WITH  LARGE  NUMBEB  OF  HEN, 

I  9. 

  BREAKING  INTO  BUXLDINO,  |  10. 

  TBESPASS,  I  11.   

-  ENTRT  FOR  PURPOSB  OF  OUTTINS 
GRASS,  I  19. 

  LAWFUL  ENTRT,  |  18. 

  PEACEABLE  ENTRT.  |  14. 

  PEACEABLE     ENTRT     UADE     IK  BAD 

FAITH,  I  15. 

  REFUSAL  TO  BEDELITER  AFTER  PEACE- 
ABLE ENTRY.   I  16. 

  COMPLETE   OB  PARTIAL   ENTRT,    |  17. 

  ERECTING  BUILDING  OB  PENCE.   |  18. 

  TEARING  DOWN   BUILDING   OR  FENCE, 

I  19. 

  ENTRT   UNDER  JUDICIAL   PROCESS,  | 

20. 

  EHTBT  ZN  ABSENCE   OT  OOOnPANT,  | 

11. 


BLEUENTS    OF,    AND    ACTS  CONBTITUTINQ, 

FORCIBLE  DKTAINEB.  |  28. 
NATURE  OF  BSlfXDT,  |  28. 
EX0LUSITENES8-  OF  BBHBDT,  |  24. 
JOINDEB  OF  PABTIB8— TENANTS  IN  OOHHON, 

I  25. 

  HUSBAND  AND  WIPE,  |  26. 

GBOUKDS  AND  BIOHT  OF  ACTION,  |  27. 
NECESSITY  FOB  EXISTENCE  OF  TXNAKCT,  | 
28. 

REGBS8ITT  FOB  8TBI0T  OOWrailANOB  WITH 

STATUTE,  I  29. 
TITLE  NECESSARY  TO  MAINTAIN  ACTION,  | 

80. 

POSSESSION  OB  BIGHT  TO  POSSESSION  NECES. 
SABT  TO  MAINTAIN  ACTION,  |  81. 

NOTICE  TO  QUIT  AND  DEMAND  OF  POSSES- 
SION—NECESSTTT  AND  PERSONS  EN. 
TITLED,  I  S2. 

  SUFFICIENCT,  |  88. 

  TIME  TO  HAKE  DEMAND,  |  84. 

— —  PBOOF  OP  BEBVICB  OV  NOTIOB,  |  85. 

DEFENSES,  |  88. 

  NONEXISTENCE    OF   TENANCY,    |  87. 

—  PRIOB  POSSESSION.  |  88. 

  TITLE  OB  RIGHT  TO  POSSESSION,  |  89. 

  LEASE  GIVING  RIGHT  OP  ENTRT,  |  40. 

  PERMISSIVE  ENTRT.  |  41. 

  FRAUD  IN  PBOOUBINO  LEASE,  |  41. 

SETOFF  OB  COUNTERCLAIM.  |  48. 
PEBSONS  ENTITLED  TO  SUE,  |  44. 

  SUCCESSOR  OF  LANDLORD,  |  48. 

  OWNER  OP  LAND  LEASED  ON  BHABES. 

S  48. 

  TENANT  AT  WILL.  |  47. 

  TENANT  AGAINST  OOTENANT,  |  48. 

  TENANT  IN  COMMON  ON  BEHALF  OF  00- 

TENANTS,  I  49. 

  EXECUTORS.  I  50. 

  MORTGAGEE  IN  POSSESSION,  |  81. 

PEBSONS  LIABLE,  |  S2. 

 PERSONS  PROCURING  ENTBT,  I  58. 

  PERSONS  NOT  IN  ACTUAL  POSSESSION. 

I  54. 

JURISDICTION.  I  55. 

  JUSTICE  COURTS,   |  58. 

  RECORDER  OF  SACRAMENTO,  I  57. 

PROCESS— SERVICE,  1  58. 

APPEABANCE    AS    WAITEB    OF  COMPLAINT 

AND  SUMMONS,  S  59. 
PLEADING.  I  60. 

  COMPLAINT.  I  61. 

  ANSWER.  I  62. 

  AMENDMENT,  |  68. 

  DEMURRER,    I  64. 

  CURE  OP  DEFECTS  BT  VERDICT,  |  85. 

  ISSUES,  PROOF  AND  VARIANCE,  |  66. 

EVIDENCE  —  ADMISSIBILITY     AND  SUFFI- 
CIENCT. g  87. 
DAMAGES.  I  88. 
TRIAL,  f  69. 

  SCOPE  OP  INQUIRY,  |  70. 

  INSTRUCTIONS,   |  71. 

  QUESTIONS  FOB  JUBT,  |  73, 

  VERDICT  AND  FINDINGS,   |  TS. 

JUDGMENT,  I  74. 

EXECUTION  AND  WRIT  OP  RESTITUTION,  | 

75. 

REVIEW— JUBI8DI0TI0N.  I  T6. 

  BESEBVATION  OF  OBOUNDS,  |  77. 

  PATMENT  OF  FEES.  |  7R. 

  BOND  Oli  UNDERTAKING,   |  79. 

  CONCLUSIVENESS  OF  FINDING^  i  80. 
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  HARMLESS  ERROB,  |  81. 

  STATOF  PROCEEDINGS,  i  82. 

  RSSnrUTZON  oh  BBTERSAL,  I  8S. 

By  MCMKtox  or  administrator.   Sm  B«>eatow  ud 

Admlnlstraton,  |  £08. 
AisUoBc  Ity  landlord  Sot  niUkvfnl  drtilaw.  Sm 

Landlord  and  Tenant,  ||  iid-iSB. 


§  1.  UnlawftUuess  of  Foreible  Entry. 

[a]  Law  probibitfl  forcible  entry  even  by 
owner  entitled  to  the  posaesBion,  for  a  forci- 
ble entry  necessarily  tends  to  a  breaeb  of  the 
peace. — Brown  v.  Periy,  39  CaL  23. 

$  2.   Bi^t  of  Possessor  to  Expel  Intrnder. 

[a]  One  who  is  in  the  possession  of  a  tract 
of  land  has  the  right  to  resist  and  expel  an 
intruder  if  the  resistance  and  expulsion  take 

Elace  bpfore  the  possession  of  the  intruder 
as  become  actual  and  peaeeable. — Hoas  t. 
Pierce,  28  Cal.  187. 

§  3.   Entry  in  Good  Faith. 

[a]  Actual  posseasion  is  prima  facie  evidence 
of  title  in  the  possessor,  and  is  protected  by 
the  law  against  lawless  invaaion  without  right 
or  color  of  right.  An  entry  upon  auch  pos- 
session cannot  be  made  in  good  faith,  unless 
it  is  made  upon  some  right,  or  color  of  right, 
or  claim  of  legal  right,  to  make  the  entry; 
and  such  claim  of  right  must  exist  before 
the  entry  to  constitute  good  faith. — Phenix 
Mill  etc.  Co.  V.  Lawrence,  55  Cal.  143. 

,  §  4.  Construction  and  Validity  of  Statntes. 

[a]  Our  statute  of  forcible  entriea  and  de- 
tainers proTides  a  remedy  for  an  unlawful 
entry  as  well  as  a  forcibly  entry,  and  the  pol- 
icy of  it  is  doubtless  to  avoid  nice  distinctions 
as  to  what  constitutes  force  in  an  entry  upon 
lands. — Moore  v.  Goslin,  5  Cal.  266. 

[b]  The  statute  concerning  forcible  entry 
and  unlawful  detainer  must  be  strictly  con- 
strued.— Hoase  v.  Keiser,  8  CaL  499. 

\a)  The  act  of  February  28,  1858,  under 
which  the  governor  justified  the  taking  of 
state's  prison  groands  which  were  in  the  pos- 
session of  a  lessee,  made  no  provision  for 
compensation,  and  is  therefore  clearly  in  vio- 
lation of  the  eighth  section  of  article  1  of  the 
constitution  of  this  state. — McCauley  t.  Wel- 
ler,  12  Cal.  500. 

[d]  In  an  action  under  the  thirteenth  sec- 
tion of  the  act  the  recovery  of  rent  is  limited 
to  those  accruing  after  the  possession  of  the 
tenant  has  become  nnlawfnl,  and  rents  ac- 
cruing prior  to  that  time  are  not  reeoTerable. 
Howard  v.  Valentine,  20  Cal.  882. 

[e]  In  order  to  establish  possession  In  an  ac- 
tion for  forcible  entry  and  unlawful  detainer 
by  the  aid  of  the  act  of  1852,  conceraing  pos- 
sessory actions,  it  is  indispensable  for  the 
plaintiflf  to  prove  that  the  prcmiqes  upon 
which  the  defendant  entered  are  within  the 

'  lines  described  in  the  affidavit  required  by 


aaid  act  to  be  recorded.— Cummins  t.  Scott. 
20  Cal.  83.  ^ 

[f]  Previous  to  the  passage  of  the  act  «f 
April  25,  1862,  amending  the  act  "concerning 
forcible  entries  and  unlawful  detainers,*'  in 
order  to  work  a  forfeiture  of  the  term  of  a 
lease  for  nonpayment  of  rent  under  the  thir- 
teenth section  of  said  act,  the  landlord  was 
required  to  make  a  demand  for  rent  with  all 
the  strictness  required  at  common  law. — Me- 
Glynn  v.  Moore,  25  CaL  384. 

[g]  The  object  of  the  act  (excluding  the 
thirteenth  section)  is  to  redress  wrongs  oc- 
casioned by  force  used  or  threatened  by  the 
defendant,  by  restoring  possession  to  the 
plaintiff,  and  punishing  the  defendant  with 
line  and  treble  damages. — Owen  v.  Dotv.  27 
Cal.  502. 

[h]  The  proviaions  of  the  act  of  April  27, 
1863,  repealing  al]  acts  previously  passed  re- 
lating to  forcible  entries  and  unlawful  de- 
tainers, were  repealed  by  the  act  of  Decem- 
ber 23,  1863,  BO  far  aa  pending  cases  were  con- 
cerned. This  act  and  that  of  April  toot  effect 
at  the  same  time,  and  are  in  pari  materia.— 
McMinn  v.  Bliss,  31  Cal.  122. 

[i]  The  third  section  of  the  forcible  entry 
and  detainer  act  of  April  2,  1866,  which 
makes  persons  entering  lands  or  tenements  in 
the  night-time  or  during  the  absence  of  the 
owner,  and  refusing  to  surrender  possession 
on  demand,  guilty  of  forcible  detainer,  is  not 
unconstitutional. — ^Mecham  t.  McKay,  37  Cal. 
154. 

[j]  Act  of  April  27,  1863,  relating  to  forci- 
ble entry  and  detainer,  though  repealed  by 
the  act  of  April  2,  1866,  so  far  as  it  relates  to 
forcible  entries  and  forcible  detainers,  was 
not  repealed  so  far  as  it  relates  to  unlawful 
detainers. — Norblett  v.  Farwell,  38  Cal.  155. 

[k]  Statutes  of  1886  (Stats.  1865-66,  p.  768), 
relating  to  forcible  entry  and  detainer,  con- 
templates that  a  party  may  maintain  an  ac- 
tion for  either;  its  pnrpose  being  to  secure  a 
speedy,  if  not  a  summary,  restitution  of  the 
premises  to  the  party  who  has  been  deprived 
of  the  posseasion  by  the  means  specified  there- 
in.— Brawley  r.  Bisdon  Iron  Work^  38  CaL 
678. 

[1]  The  forcible  entry  statute  now  in  force 
(Stats.  1865-66,  p.  768)  was  evidently  drawn 
to  avoid  nice  distinctions  as  to  the  amount  of 
force  necessary  to  constitute  an  entry  a  forci- 
ble one  within  its  intent. — Gray  T.  Collins, 
42  Cal.  152. 

[m]  Fraudulent  acts  which  may  be  alleged 
under  the  fifth  section  of  the  forcible  entry 
and  unlawful  detainer  act  do  not  constitute 
a  cause  of  action,  but  merely  go  to  the  en- 
hancement of  damages  when  a  cause  of  action 
is  made  out  under  the  other  sections  of  the 
act.— Polaek  v.  Shafer,  46  CaL  270. 

[n]  Code  of  Civil  Procedure  provides  tot 
the  entire  field  of  forcible  entry  and  detainer, 
and  when  it  went  into  effect,  January  1,  187S, 
effected  a  repeal  of  all  prior  statutes  upon 
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tliat  subject.— Hemstreet  t.  Wasram,  49  OaL 

273. 

[o]  Code  of  Civil  Procednre,  section  1160, 
providing  that  a  person  who,  dnring  the  ab- 
sence of  the  occupant,  nnlawfolly  enters  on 
real  property  which  for  more  than  five  days 
pijor  thereto  has  been  in  the  peaceable  pos- 
session of  such  occnpant,  and  refuses  to  sur* 
render  for  five  days  after  demand  therefor, 
ia  guilty  of  forcible  detainer,  applies  to  a 
lessor  who  enters  the  premises  on  an  alleged 
violation  of  the  lessee's  covenants  without 
^ving  the  notice  caDed  for  by  Code  of  Civil 
Procedure,  sections  1161,  1162,  though  the 
tease  gives  the  right  to  re-enter  for  oreaeb 
of  covenant,  without  notice  or  demand.  ■■■Laa- 
serot  V.  Gamble  (Cal.),  40  Pae.  917. 

§  5.   Oonstrnctlon  of  OonstltutiaL 

[a]  General  terms  "actions  of  forcible  en- 
try and  detainer,"  as  employed  in  constitu- 
tion of  this  state,  include  actions  for  the 
unlawful  holding  over  by  tenants. — ^Brom- 
magim  t.  Spencer,  29  OaL  661. 

S  6.   Elemants  of,  and  Acts  OautftatUig, 

Ftndble  Sntry — Force. 

[a]  To  sustain  an  action  of  forcible  entry,  or 
forcible  and  unlawful  detainer,  actual  force, 
threats  of  violence  in  the  entry,  or  the  just 
apprehension  of  violence  to  the  person,  must 
be  shown  to  have  existed,  inless  the  detainer 
be  riotous. — Frazier  v.  Hanlon,  5  Cal.  156. 

I    [b]  Force,  either  actually  applied  or  justly 

I to  be  feared  from  the  conduct  of  the  defend- 
ant, is  essential  to  the  support  of  this  action. 
Frazier  v.  Hanlon,  5  Cal.  156. 

[e]  If  the  plaintiff  seeks  to  recover  on  the 
ground  of  a  forcible  entry  and  detainer,  and 
the  proofs  show  that  there  was  no  actual 
force,  and  that  he  neither  apprehended  nor 
had  any  ground  to  apprehend  any  positive 
act  of  violence  from  the  defendant,  he  can- 
not recover. — Thominon  v.  Smith,  28  Cal.  527. 

[d]  To  maintain  an  action  of  forcible  en- 
try and  detainer,  there  must  be  evidence 
tending  to  show  an  entry  with  strong  hand, 
with  unusual  weapons,  or  with  menace  of 
life,  and  an  actual  exhibition  of  force,  or 
present  ability  and  disposition  to  use  it,  to 
prevent  re-entry. — SCcMinn  v.  Bliss,  31  Cal. 
122. 

[e]  'When  the  plaintiff's  evidence  entirely 
fails  to  disclose  anything  approximating  to 
force,  violence,  or  any  effort  at  intimidation 
or  threats  of  force  or  violence  on  the  part  of 
the  defendants,  or  either  of  them,  at  the  time 
they  entered  into  the  possession  of  the  prem- 
ises in  controversy,  or  at  any  time  thereafter, 

j  he  makes  no,  case  under  the  first  or  second 
'  sections  of  the  forcible  entry  and  detainer 
act  of  April  S,  1866,  entitling  him  to  the  sum- 
marj  remedy  provided  by  the  act. — ^Buel  v. 
TrazieT.  38  Cal.  693. 

[f]  Where  the  land  in  dispnte  in  forcible 
entry  and  detainer  was  never  inclosed,  and 
plaintift  waa  not  in  possession  within  five 


days  before  suing,  and  there  was  no  evidence 
that  defendant  used,  or  threatened  to  use, 
force  in  obtaining  or  continuing  his  posses- 
sion, a  judgment  for  plaintiff  was  erroneous. 
Wilbur  V.  Cheiry,  39  Cal.  660. 

[g]  Where  plaintiff,  in  forcible  entry  and 
detainer  proceedings,  alleged  an  entry  during 
his  absence,  and  a  demand  for  the  surrender 
of  the  premises,  as  provided  in  Statutes  of 
1865-66,  page  768,  section  3,  it  was  not  in- 
cumbent on  him  to  prove  an  entry  which  was 
in  fact  forcible. — Treat  v.  Forsyth,  40  Cal. 
484. 

[h]  Code  of  Civil  Procedure,  section  1159, 
provides  that  every  person  is  ^ilty  of  forci- 
ble entry  who  enters  by  breaking  open  doors, 
windows,  etc.  Section  1160  provides  that  a 
person  is  guilty  of  forcible  detainer  who  by 
force,  or  by  menaces  and  threats  of  violence, 
unlawfully  holds,  etc.  Defendant  had  en- 
tered, during  plaintiff's  absence,  through  a 
window,  and  had  put  plaintiff's  things  out 
in  the  yard.  On  plaintiff's  return,  defendant 
stood  at  the  window  with  a  pistol  in  his 
hand,  and  told  plaintiff  jiot  to  come  around 
there,  but  did  not  threaten  to  shoot.  Held, 
that  there  was  force,  within  the  meaning  of 
the  statute,  though  the  pistol  was  not  loaded. 
Bank  of  California  v.  Taaffe,  76  Cal.  626,  18 
Pac.  781. 

[i]  Force  is  necessary  element  of  forcible 
entry  but  not  of  forcible  detainer, — Giddings 
V.  Land  and  Water  Co.,  83  CaL  100,  23  Pac. 
196. 

[j]  Facts  held  to  show  a  forcible  entry  with- 
in Code  of  Civil  Procedure,  section  1159. — 
Knowlee  v.  Crocker  Estate  Co.  (CaL  Sup.),  86 
Pac.  715. 


§  7.   Degree  of  Force. 

[a]  An  entry  upon  premises  occupied  by  an- 
other, with  no  more  force  than  such  as  the 
law  will  imply  in  trespass,  is  not  a  forcible  en- 
try, within  the  meaning  of  the  statute. — Mer- 
riU  T.  Forbes,  23  Cid.  379. 

[b]  The  mere  fact  that  property  of  a  cor- 
poration was  placed  on  a  lot  and  the  side- 
walk in  front  thereof  does  not  constitute  a 
forcible  entry,  under  Statutes  of  1865-66,  page 
768,  section  1,  providing  that  such  entry  may 
be  made  by  any  kind  of  violence. — ^Brawley  v. 
Bisdon  Iron  Works,  38  Cal.  676. 

g  8.   Personal  Violence  or  Menace. 

[a]  Proof  of  actual  force  is  not  necessary  to 
maintain  the  action  of  forcible  entry  and  un- 
lawful detainer;  but  threats,  etc.,  showing  an 
intention  to  resort  to  violence  if  resistance  is 
offered,  are  sufficient. — O'Callagban  v.  Booth, 
6  Cal.  63. 

[b]  Under  Wood's  Digest,  section  467,  pro- 
hibiting an  unlawful  entry  on  land,  or  a 
forcible  entry,  to  constitute  a  forcible  entry 
there  ranst  be  personal  violence,  either  threat- 
ened or  aetnaL— Diekinion  t.  Maguire,  9  Cal. 
46. 
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fc]  Under  Btatatee  of  1865-66,  page  768,  iee- 
tion  1,  providing  that  if  any  person  shall  en- 
ter  on  lands  or  buildings  either  by  breaking 
open  some  part  of  a  house,  or  by  any  kind  of 
violence  or  cireamstanee  of  terror;  be  shall 
be  guilty  of  forcible  entr^,  such  offense  may 
be  complete  by  the  breaking  open,  as  stated, 
without  any  violence  or  menace  toward  the 
^rty  ia  possession. — Brawley  t.  Bisdon  Iron 
Works,  38  CaL  676. 

[d]  To  constitute  forcible  entry  it  is  not 
necessary  that  it  sbonld  be  accompanied  with 
tumult  or  riot  directed  against  the  person  of 
the  party  in  possession.  It  is  sufficient  if  the 
entry  is  attended  with  such  a  display  of  force 
as  Dianifesta  an  intention  to  intimidate  him, 
or  deter  bim  from  defending  his  rights,  or 
excite  him  to  repel  the  invaaioo  of  bis  posses- 
sion, and  thus  bring  about  a  breach  of  the 
peace.— Ely  v.  Yore,  71  Cal.  130,  11  Pac.  868. 

[e]  Entering  house  through  window  during 
absence  of  occupant  and  standing  at  window 
with  pistol  in  hand  on  occupant's  return  is 
use  of  force. — Bank  of  California  T.  Taaffe, 
76  Cal.  629,  630,  18  Pac.  781. 

§  9.   Entry  with  Large  Ntimber  of  Men. 

[a]  Where  large  number  of  men  were  em- 
ployed to  take  possession  of  premises  in  the 
possession  of  another,  though  he  had  no  house 
on  them,  and  was  not  personally  present,  and 
they  entered  hurriedly  at  daylight,  tore  down 
one  fence,  and  put  up  another  and  a  shanty, 
and  fired  off  a  pistol  shot  to  celebrate  its  com- 
pletion, held,  that  there  were  sufficient  "cir- 
cumstances of  terror"  to  make  the  entry  a 
forcible  one. — Gray  t.  Collins,  42  Cal.  152. 

I  10.   Breaking  Into  BnUdlng. 

[a]  Where  party  of  fonr  or  five  men  enter 

building  occupied  by  another  in  night-time, 
during  the  hours  of  sleep,  and  take  possession, 
and  avow  their  intention  to  keep  possession, 
and  actually  do  keep  possession,  it  is  sufficient 
evidence  of  force  to  maintain  the  action  of 
forcible  entry  and  detainer. — Scarlett  T.  La- 
marque,  5  CaL  63. 

[b]  Under  Statntes  of  February  S6,  1858,  the 
governor  entered  upon  the  premises  of  the 
state  prison,  forced  the  door,  and  took  the 
keys  from  the  lessee,  lawfully  in  possession. 
Held,  that  this  amounted  to  a  forcible  entry 
and  detainer. — McGauley  v.  WeUer,  12  CaL 
600. 

[c]  A  person  fraudulently  and  without  right 
entering  plaintiff's  dwelling-house  by  means 
of  a  false  key  held  liable  for  forcible  entry, 
under  Code  of  Civil  Procedure,  section  1159, 
subdivision  1. — Winchoeter  t.  Beekei  (CaL 
App.},  88  Pae.  296. 

g  11.   Trespass. 

[a]  Facts  which  might  constitute  a  mere 
trespass  upon  property  have  never  been  held 
to  sustain  the  action  of  forcible  entry,  or 
forcible  and  unlawful  detaiaai.^-i'razier  t. 
Oanlon,  6  Cal.  156. 


[b]  Facts  which  might  eonstitnte  a  mere 

trespass  upon  property  have  never  been  held 
to  sustain  the  action  of  forcible  and  unlaw- 
ful detainer. — Frazier  v.  Hanlon,  5  CaL  156. 

[o]  Action  does  not  lie  for  mere  trespass.— 
Castro  T.  Tewksbury,  69  CaL  568,  11  Pac.  339. 

g  1£.    Bntry  for  Purpose  of  Onttlng 

Orais. 

[a]  Entry  on  land  merely  to  cut  and  take 
away  the  grass  thereon,  and  not  for  the  pur- 
pose of  taking  possession,  is  not  forcible  en- 
try and  detainer. — Merrill  Forbes,  83  CaL 
379. 

8  IS.   Lavfnl  Entry.  ' 

[a]  It  is  necessary  element  of  action  of  for- 
cible detainer  that  entry  of  defendants  upon 
land  should  have  been  unlawful  with  respect 
to  relations  between  defendants  and  nlaintiS 
Carteri  y.  Boberts,  140  CaL  166,  73  Pae.  81& 

§  14.   Peaceable  Entry, 

[a]  A  peaceable  entry  in  good  faith,  that  ia 
to  say,  in  the  belief  of  a  legal  right  to  enter, 
is  not  anlawful,  although  it  be  wrongful. — 
Shelby  v.  Houston,  38  CaL  410. 

[b]  Peaceable  entry  in  good  faith  under 
color  of  title,  hel^  not  onlawfuL— Coaroy  t. 

Duane,  45  Cal.  598.  ' 

[c]  One  who  enters  under  a  bona  fide  claim 
to  rightful  possession,  and  in  a  peaceable 
manner,  is  not  liable  to  proceedings  for  for- 
cible entry  and  detainer.— Townsend  t.  Lit- 
tle, 46  Cal.  673. 

[d]  One  who  has  title  and  present  ri^t  of 
entr^  is  not  guilty  of  an  unlawful  entry  into 
a  building  if  he  enters  peaceably  and  in  good 
faith.— Powell  t.  Lane,  46  CaL  677. 

§  15,    PeaeeaUe  Entry  Blade  In  Bad 

Faith. 

[a]  An  unlawful  entry,  within  Statutes  of 
1865-66,  page  768,  is  one  peaceably  made  in 
bad  faith,  and  not  one  made  in  good  faith, 
where,  as  a  matter  of  fact,  the  party  mak- 
ing it  had  no  legal  right  to  enter.— Shelby  t. 
Houston,  38  Cal.  410. 

I  16.   BefOBol  to  BedeUTsr  After  Peaoe- 

abto  Entry. 

[a]  If  entry  of  defendant  was  lawful  the 
plaintiff  cannot,  when  his  right  to  the  posses- 

sioD  has  expired,  expel  him  therefrom,  or,  by 
using  or  threatening  force,  make  his  entry 
unlavrful. — Owen  v.  I>oty,  27  Cal.  502. 

[b]  Refusal  to  allow  cutting  though  a  wall 
is  not  a  refusal  to  snrren&r  possession.— 
If  eebam  r.  McKay,  87  Cal.  1S4. 

[e]  One  who  peaceably  enters  upon  a  min- 
ing claim  which  bad  been  worked  for  proa- 

Eecting  purposes  by  another,  but  which  the 
itter  lias  not  worked  or  occupied  for  several 
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months,  is  not  guilty  of  a  forcible  entry;  and 
the  mere  fact  that  the  one  who  makes  such  en- 
try does  not  deliver  possession  to  the  other 
upon  demand  does  not  make  him  guilty  of  a 
forcible  detainer.— Laird  t.  Waterford,  60  Cal. 
315. 

[d]  Peaceable  entry  by  owner,  with  right,  is 
not  made  unlawful  by  refusal  to  redeliTer 
to  intruder.— Potter  v.  Mercer,  53  Cal.  674, 

S  17.   Complete  or  Partial  Entry. 

[a]  One  entering  upon  lot  in  possession  of 
another  does  not  effeet  complete  entry  and 
acquire  possession  untU  he  has  expelled  the 

fiarty  in  possession  and  effected  an  exclusive 
odgment.— Valencia  t.  GoDOh,  32  Cal.  339,  91 
Am.  Dec  589. 


f  18.   Erecting  Building  ot  Fence. 

[a]  When  a  band  of  armed  men  enter  an 
inclosure,  and  begin  to  build  a  house,  and  re- 
fuse to  yield  possession  to  the  person  who 
has  been  peaceably  occupying  the  premises, 
and  make  a  show  of  force,  it  is  forcible  entry 
and  detainer. — Watson       Whitney,  23  Cal. 

[b]  The  building  a  house  by  the  defendant 
on  a  part  of  a  tract  of  one  hundred  acres, 
opon  another  part  of  which  the  plaintiff  had 
a  bonse,  is  not  a  forcible  entry  and  detainer 
of  the  whole  tract.— Thompson  t.  Smith.  28 
Cal.  527. 

[e]  A  party,  accompanied  by  several  others, 
went  upon  land  in  possession  of  ianother,  and 
against  his  remonstrances  proceeded  to  build 
a  fence,  and  forcibly  removed  him  when  at- 
tempting to  prevent  the  fence  from  being 
boilt.  Held,  that  this  was  a  forcible  entij. — 
Valencia  T.  Conch,  32  Cal.  339,  91  Am.  Dee. 
589. 


I  19.   Tearing  Don  BnUdlng  or  Fence. 

[a]  Tearing  down  and  removal  of  house 
and  fence  of  plaintiff  while  he  is  in  possession 
amounts  to  a  forcible  entry. — Brown  v.  Perry, 
39  Cal.  23,  24. 

S  20.   Entry  Under  Judicial  Process. 

[a]  An  action  of  forcible  entry  and  de- 
tainer does  not  lie  against  a  party  who  has 
been  put  in  possession  by  a  sheriff  under  k 
writ  of  restitution  issued  upon  a  recovery  in 
ejeetment,  although  the  writ  did  not  run 
against  the  party  who  was  dispossessed,  or 
anyone  in  privity  with  him. — Janaon  v. 
Brooks,  29  CaL  214. 

[bl  The  action  was  for  a  forcible  entry  upon 
land  forming  part  of  an  inclosure  of  which 
the  plaintiff  was  in  the  actual  and  peaceable 
possession.  During  the  night-time  the  de- 
fendant, with  a  large  number  of  men  and 
several  teams  of  horses  and  wagons,  in  the 
absence  of  the  plaintiff  and  without  hie 
knowledge  or  consent,  entered  upon  the  locus 
in  quo,  broke  down  and  dug  up  the  fence  in- 
Cal.  Dis«it,  Vol.  3— ISa 


closing  it,  and  removed  the  materials  to  a 
considerable  distance  from  their  original  posi- 
tion. After  the  entry  the  defendant  did  not 
personally  remain  upon  the  land,  bat  he  as- 
*  serted  possession  thereof  and  exercised  acts 
of  ownership  over  it.  Held,  that  the  acts'  of 
the  defendant  were  more  than  a  mere  tres- 
pass, and  constituted  a  forcible  entry. — Ely 
T.  Tore,  71  CaL  130,  11  Pac.  868.  ^ 


g  21.   Entry  in  Absence  of  Occupant. 

[a]  It  is  immaterial  whether  person  in  p-iB- 
session-  is  present  or  absent  at  the  time  of  the 
entrf  where  entry  is  made  with  such  show 
of  force  as  to  manifest  an  intent  to  intimi- 
date—Ely T.  Yore,  71  CaL  130,  11  Pac.  868. 

§  22.   Elements  of,  and  Acta  OoutltatlBg 

Forcible  Detainer. 

[a]  Naked  avowal  of  intention  to  keep  pos- 
session without  acts  or  words  showing  intent 
to  use  force  is  not  a  forcible  detainer. — ^Fog- 
arty  V.  Kelly,  24  CaL  317. 

[b]  Evidence  does  not  sustain  an  action  of 
forcible  entry  and  detainer,  which  tends  to 
prove  only  that  the  defendant  peaceably  en- 
tered vacant  land  belonging  to  the  plaintiff, 
which  was  surrounded  with  a  fence,  but  on 
which  the  plaintiff  did  not  reside,  and  built 
a  bouse  thereon,  and  resided  in  it,  and  told 
agents  of  the  plaintiff  that  he  would  not  leave 
the  lot,  and  that  it  would  take  a  pretty  good 
force  to  put  him  off.— Polack  v.  McOrath,  25 
Cal.  64. 

[c]  An  action  of  forcible  entry  and  de- 
tainer, under  the  act  of  1850,  does  not  lie 
where  the  entry  was  peaceable  and  lawful, 
although  the  detainer  is  forcible. — Owen  t. 
Doty,  27  CaL  502. 

[d]  A  finding  of  a  forcible  detainer  is  not 

justified  by  Evidence  that  the  party  holding 
the  poaseesion  of  the  premises  detained  de- 
clared that  he  would  remain  until  put  off  by 
force  or  law. — ^Hodgkins  t.  Jordan,  29  Cal. 
577. 

[e]  The  possession  of  defendant  under  an 
nnlawful  entry  is  an  unlawful  holding,  in 
the  absence  of  'anything  occurring  after  the 
entry  to  give  him  a  right  of  possession  as 
against  plaintiff. — Treat  t.  Forsyth,  40  CaL 
484. 

[f]  Defendants  are  guilty  of  a  forcible  de> 
tainer  if  the  entry  was  unlawful  and  the  de- 
tainer forcible,  whether  they  originally  ob- 
tained possession  peaceably  or  otherwise;  but 
where  the  entry  was  peaceable,  and  made  in 
good  faith  under  a  claim  of  title,  they  are 
not  liable  for  an  unlawful  detainer,  even  if 
they  resist  the  entry  of  the  prior  possessor. 
Conroy  v.  Duane,  45  CaL  597. 

[g]  If  a  person  be  in  the  nnlawful,  but 
peaceable,  possession  of  real  property  of  an- 
other, and  the  true  owner,  without  force  or 
violence,  regains  the  possession,  and  excludes 
the  late  owner  by  force  from  the  possession, 
the  latter  cannot  maintain  an  action  for  for- 
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eible  entry  or  foreible  detainer. — Potter  ▼. 
Mereer,  53  Cal.  067. 

[hi  It  need  not  be  shown  that  defendants 
held  possession  by  force  or  threats.— Giddings  • 
T.  '76  Land  etc.  Co.,  83  Gal.  96,  23  Pnc.  196. 

[i]  Facts  held  to  show  retention  of  posees- 
sion  after  forcible  entry. — Enowles  C&oeker 
Estate  Co.  (Cal.  Sup.),  86  Fae.  715. 

[j]  Unlawful  detainer  authorizing  the  snm- 
mary  proceedings,  defined.  —  Enowles  t. 
Crocker  Estate  Co.  (Cal.  App.),  86  Pae.  718. 

Foa  AUTHOBinss  trou  Otheb  States: 

See,  also,  19  Cye.  1123-1137;  23  Cent. 
Dig.,  cola.  1272-1277,  IS  23-28. 

S  23.  Nature  <tf  Bemody* 

[a]  Bemedy  of  foreible  entry  and  detainer 
Is  a  summary  one  given  by  statute  to  protect 
the  poBBession. — Treat  t,  Stuart,  5  Cal.  113. 

ibj  The  proceedings  provided  for  in  the  act 
1850,  concerning  "forcible  entry  and  un- 
lawful detainer,"  are  not  a  substitute  for  the 
action  of  ejectment. — Owen  t.  Doty,  27  CaL 
502. 

[c]  The  action  of  foreible  detainer  is  not  in- 
tended as  a  substitute  for  the  action  of  eject- 
ment.— Hodgkins  v.  Jordan,  29  CaL  577. 

[d]  Unlawful  detainer  and  forcible  detainer 
are  distinct  causes  of  action. — Norblett 
Farwell,  38  CaL  157. 

S  24.  BzcluslTonmi  of  Banudy. 

[a]  Code  of  Civil  Procedure,  section  1159, 
provides  that  "every  person  is  guilty  of  a 
foreible  entry  who  either  (1)  by  breaking 
open  doors,  windows,  or  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circum- 
stance of  terror,  enters  upon  op  into  any  real 
property,  or  (2)  who,  after  entering  peaceably 
upon  real  property,  turns  out  by  force, 
threats,  or  menacing  conduct  the  party  in 
possession."  Held,  that  a  person  in  the 
wrongful  posseesion  of  real  property  cannot 
maintain  trespass  against  the  owner,  who  has 
the  right  to  peseession,  but  makes  a  forcible 
entry,  since  the  remedy  provided  by  the  stat- 
ute is  exclusive. — Canavan  v.  Cray,  64  CaL  6, 
£7  Pae.  788. 

Tor  Adthoeitibs  nou  Other  States: 

23  Cent.  Dig.,  cols.  1277-1281,  §9  29-83. 

g  25.  Joinder  of  Parties— Tenants  In  Com- 
mon. 

[a]  The  action  of  forcible  entry  and  de- 
tainer is  civil  in  its  nature,  within  the  act 
(Stats.  1857,  p.  62)  allowing  one  or  more  ten- 
ants in  common  to  bring  an  action  for  the 
protection  of  the  common  property. — Bowers 
T.  Cherokee  Bob,  45  Cal.  496. 

§  26.   Husband  and  Wife. 

[a]  Where  a  forcible  entry  and  detainer  is 
the  joint  aot  of  both  husband  and  wife,  both 


ere  proper  parties  to  an  action  for  foreible 
entry  and  detainer. — Porter  t.  ICurri^,  IS 

Pac.  425. 

§  27.  Onnmds  and  Bight  of  Action. 

[a]  An  action  of  unlawful  entry  may  be 
maintained  in  the  following  cases:  (1)  when 
the  entry  is  forcible;  (2)  when  the  entry  is 
simply  unlawful  and  the  detainer  forcible; 
(3)  when  the  entry  was  lawful  and  the  hold- 
ing over  forcible.  Wood's  Digest,  p.  467. — 
Dickinson  v.  M aguire,  9  CaL  46. 

[b]  Forcible  entry  and  detainer  will  lie  in 
favor  of  an  employer  for  foreible  ejection  of 

employee. — Baker  v.  Dickson,  62  Cal.  19. 

[c]  In  order  to  maintain  an  action  of  for* 
eible  entry,  the  plaintiff  must  show  (1)  that 
he  was  in  the  actual  and  peaceable  posses- 
sion of  the  property  entered  upon;  (2)  that 
the  defendant,  by  some  kind  of  violence  or 
circumstance  of  terror,  entered  into  or  upon 
the  property  and  so  turned  the  plaintiff  out, 
and  took  and  held  possession  of  it  himself; 
or  (3)  that  after  making  a  peaceable  entry 
the  defendant,  by  force,  threats,  or  menacing 
conduct,  turned  the  plaintiff  out,  and  took  the 
possession. — Castro  v.  Tewksbury,  69  CaL  562, 
11  Pac.  339. 

[d]  Proceedings  for  unlawful  detainer  can 
only  be  resorted  to  in  the  cases  and  by  or 
against  the  parties  mentioned  in  the  statute. 
Ben  Lomond  etc  Co.  T.  Sladky,  141  Cal.  62», 
76  Pac.  332. 

§  28.  Necessity  tn  Existence  of  Tenancy. 

[a]  Bight  to  maintain  forcible  entry  and  de- 
tainer depends  upon  the  existence  of  a  ten- 
ancy, and  a  tenancy  once  created  is  presumed 
to  continue. — Wheelock  t.  Warschauer,  21 
CaL  809,  816. 

[b]  An  action  of  unlawful  detainer  will  not 
lie  unless  the  relation  of  landlord  and  tenant 
exists  between  the  parties. — ^Henderson  v 
Allen,  23  CaL  619;  Pico  t.  Cnyas,  48  Cal.  639. 

8  29.  Necessity  for  Strict  Oompliaaee  nith. 
SUtnte. 

[a]  One  must  bring  himself  clearly  within 
its  terms  who  takes  the  summary  remedy  for 
the  removal  of  a  tenant  allowed  by  the  for- 
eible enti7  and  detainer  act. — Opera  House 
Assn.  T.  Bert,  52  Cal.  471. 

[b]  The  proceeding  in  unlawful  detainer  is 
purely  statutory  in  its  nature,  and  the  county 
court  was  a  court  of  special  and  limited  juris- 
diction; and  it  was,  therefore,  essential  to 
the  validity  of  the  proceeding  that  the  statute 
should  be  strictly  complied  with.— Iburg 
Fitch,  57  Cal.  189. 

§  SO.  Title  Necessary  to  Maintain  Action. 

[a]  One  in  quiet  possession  of  premises  can- 
not be  legally  dispossesfled  by  force,  although 
he  be  not  able  to  show  a  perfect  title  in  him- 
self; and  hence,  having  been  so  dispossessed, 
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k«  ma7  maintain  forcible  entry  and  detaintt. 
Ladd  T.  StevenBon,  1  Cal.  18. 

FOB  AUTHOBIHIB  nOH  OlHB  Btaxis: 

23  Cent.  Dig.,  Mil.  1283-1887,  $|  85,  86. 

I  31.  Possession  or  Blf^t  to  Possanlan  Neo- 
essary  to  Maintain  Action. 

[a]  Plaintiff  mast  ahow  an  aetaal  peaceable 
nosBession  in  himBelf  at  the  time  of  the  entry. 
Treat  v.  Staart,  5  Cal.  113;  House  v.  Eeiser, 
8  CaL  49d;  (1863)  Cumnmu  t.  Scott,  23  CaL 
S26. 

[b]  The  remedy  of  forcible  entry  and  de- 
'tainer  is  a  summary  one,  given  by  statute  to 
protect  the  possession,  and  cannot  be  ex- 
tended by  implication  to  any  other  than  the 
real  occupants. — Treat  t.  Stuart,  5  CaL  113. 

[c]  The  plaintiffs  liad  been  in  possession  for 
more  tban  two  years;  the  premises  had  been 
improved  by  them,  and,  at  the  time  of  the 
entry  of  the  defendants^  which  was  in  their 
absence,  the  land  was  in  express  charge  of 
their  agents.  Held,  conelusive  evideaee  of 
actual  possession. — Moore  T.  Ooslin,  5  CaL 
£66. 

[d]  Where  the  plaintiff,  in  an  action  of  for- 
cible entry  for  the  front  of  a  town  lot, 
proved  that  he  had  a  small  house  on  the  rear 
of  it,  it  is  sufficient  to  warrant  the  jury  in 
finding  an  actual  possession  of  the  whole  lot. 
O'Callaghan  v.  Booth,  6  CaL  63. 

[e]  One  claiming  government  land  simply 
by  virtue  of  possession,  and  suing  for  forcible 
entry  and  detainer,  must  show  an  actual  in- 
elosare.  The  mere  making  of  the  line  for 
hia  fence  is  insufBeient. — Preston  T.  Kehoe,  15 
CaL  315. 

[f]  Where  one  man  acts  openly  and  avow- 
edly for  another  in  leasing  or  controlling  his 
property,  this  is  sufficient,  as  against  third 
persons,  to  show  that  the  property  is  that 
of  the  person  recognized  by  the  agent  aa 
owner;  and  the  posaeasion  of  the  agent  is 
the  possession  of  the  principal,  who  can  main- 
tain forcible  and  unlawful  entry  and  detainer 
against  such  third  persons,  whether  the  agent 
lud  any  written  authority  ot  not. — ICinturn 
V.  Burr,  16  CaL  107. 

[g]  Where  plaintiff  had  been  in  the  peace- 
able and  quiet  ^ssession  and  use  of  the  prem- 
ises through  fais  agent  and  by  his  tenants, 
and  the  building  being  onrented,  has  locked 
the  door  and  tucen  the  key  to  his  office,  he 
was  in  the  "actual  poasession"  of  the  prem- 
ises, within  the  statute  of  forcible  entry  and 
detainer. — Mintam  v.  Burr,  16  CaL  107. 

fh]  In  an  action  between  S.  and  D.,  a  writ 
of  restitution  issued,  commanding  the  sheriff 
to  eanse  D.  to  be  removed  from  certain  prem- 
ises, and  8.  to  have  restitution  of  the  same. 
The  return  to  the  writ  by  ths  sheriff  shows 
that  he  "put  S.,  by  his  rapresentative  If.,  in 
peaceable  possession. ' '  BTeld,  that  the  pos- 
session under  the  writ  was  that  of  S.  and  not 
of  M.;  that  M.  was  the  mere  agent  of  S.;  and 
that  the  presumption  of  the  continuance  of 


this  relation  was  not  destroyed  by  proof  of 
acts  of  control  over  the  premises  sabsequently 
ezNeised  by  M.  whieb  were  not  ineoasistent 
with  his  position  as  agent. — ^Mitchell  t.  Davis, 
20  Cal.  45. 

[i]  Commencing  to  build  a  fence  for  the  pur- 
pose of  inclosing  a  parcel  of  public  land  is 
not  of  itself,  without  the  aid  of  other  facts, 
a  possession  of  the  iraet  intended  to  be  in- 
closed.—CnmmiiiB  V.  Scott,  20  Cal.  83. 

[j]  A  purchased  a  farm,  inclosed,  with  oth- 
ers, by  a  common  fence.  Soon  after  6,  an 
owner  of  one  of  the  other  farms  so  inclosed, 
entered  on  A's  land  to  plow  it;  and  upon  A 'a 
objecting,  B  threatened  him  with  a  pistoL 
Held,  that  B's  conduct  was  a  forcible  entry, 
and  that  no  separate  fence  or  cultivation  of 
the  land  by  A,  his  grantor  having  cultivated 
it,  was  necesaary  in  order  to  enable  A  to 
maintain  an  action  for  forcible  entry  and  de- 
tainer.— ^Hussey  v.  McDermott,  23  CaL  413. 

J^k]  Plaintiff  must  have  had  actual  posses- 
sion when  wrongful  or  forcible  entry  was 
made;  and  if  a  forcible  detainer  alone  is  com- 

Elained  of,  the  entry  of  the  defendant  must 
ave  been  unlawful. — Owen  v.  Doty,  27  CaL. 
602. 

[1]  The  plaintiff  in  forcible  entry  and  de- 
tainer must  show  an  actual  peaceable  and 
exclusive  posseasion  in  himself;  a  acrambling 
or  interrupted  possession  is  not  aufficicnt. — 
House  v.  Keiser,  8  Cal.  499;  Hoag  v.  Pierce, 
28  Cal.  187:  Conroy  v.  Duane,  45  CaL  597; 
ToU  T.  Butler,  49  CaL  75. 

[ml  One  who  in  the  morning  enters  upon  a 
portion  of  a  tract  of  land  in  the  possession 
of  another,  and  incloses  it  with  a  fence  and 
pnts  a  house  on  it  before  sundown,  does  not 
acquire  anch  a  peaceable  possession  as  to  en- 
able him  to  maintain  forcible  entry  and  de- 
tainer against  the  possessor,  who,  at  sun- 
down on  the  same  day,  destroys  the  house  and 
fence  and  drives  him  away. — Hoag  v.  Pierce, 
28  Cal.  187. 

[n]  The  possession  by  the  plaintiff  of  a  lot, 
twenty-eight  by  one  hundred  and  thirty-two 
feet,  immediately  adjoining  the  lot  on  which 
he  lived,  and  cultivated  by  him,  and  occu- 
pied by  his  stable,  was  held  to  be  sufficient 
to  enable  him  to  maintain  an  action  of  forci- 
ble entry  and  detainer,  although  the  exterior 
lines  of  the  lot  were  unsubstantially  fenced. 
Valencia  v.  Couch,  32  Cal.  339,  91  Am.  Dee. 
589. 

[o]  One  entering  within  the  inelosore  of 

another,  and  bnilding  a  faonse  there,  and  as- 
serting, a  claim  to  a  whole  or  part  of  the  in- 
closed land,  while  the  other  is  living  within 
the  inclosnre  and  asserting  his  possession  to 
the  land,  does  not  acquire  such  an  actual  pos- 
session to  any  part  of  the  land  as  to  enable 
him  to  maintain  forcible  entry  and  detainer, 
unless  it  is  to  the  land  upon  which  his  house 
actually  stands,  and  so  much  as  is  absolutely 
neeessaiy  to  the  oceumtion  of  the  house. — 
Boss  V.  Boadhonse,  36  CaL  680. 

[p]  Under  Statutes  of  1865-06,  page  75<1. 
relating  to  forcible  entry  and  unlawful  de< 
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tainer,  and  providing  that  a  party  shall  be 
deemed  an  actnal  occupant  who  within  five 
days  before  the  unlawful  entry  was  in  peace- 
ful, undisputed  possession,  it  is  not  necessary, 
to  be  an  occupant,  to  be  present  in  person  or 
to  be  actually  residing  on  the  premises.— 
Shelby     Houston,  38  Cal.  410. 

[q]  Under  section  9  of  the  act  of  1896,  pro- 
viding that  in  actions  for  forcible  entry  and 
detainer  the  plaintiff  shall  be  required  to 
show  that  he  was  "peaceably  in  the  actual 
possession  at  the  time  of  the  forcible  entry," 
the  plaintiff  must  show  not  only  an  actual 
pnsaession,  but  also  that  the  possession  was 
peaceable.— Warburton  t.  Doble,  38  Cal.  619. 

[r]  The  remedy  by  the  action  of  forcible 
entry  and  detainer  is  only  given  to  those  who 
are  in  actual  possession,  and  cannot  be  sus- 
tained by  merely  showing  a  constructive  pos- 
session or  a  right  of  possession. — Barlow 
Bums,  40  Cal.  351. 

[s]  A  person  may  be  an  "actual  occupant," 
and  have  undisturbed  possession  of  premises 
within  five  days  preceding  an  actual  entry, 
as  required  by  forcible  entry  act  of  1866, 
section  3,  without  the  actual  presence  of  him- 
self or  any  person  in  his  behalf. — Wilson  t. 
rthackelford,  41  Cal.  630. 

[t]  Where  a  person  entered  upon  a  vacant 
quarter  section  of  public  land,  erected  a  small 
dwelling-house  upon  it,  slept  there  several 
nights,  and  then  locking  the  house  and  tak- 
ing the  key  with  him  returned  to  an  adjoin- 
ing county,  where  he  had  previously  resided, 
with  intention  immediately  to  return  with 
his  family  to  the  new  house  as  his  home,  but 
found  his  wife  too  ill  to  be  removed  and  she 
continued  so  for  several  months,  held,  that 
in  contemplation  of  law  he  remained  in  pos- 
session, and  that  such  possession  was  suffi- 
cient to  maintain  an  action  of  unlawful  de- 
tainer against  a  person  entering  in  his  ab- 
sence and  refusing  to  surrender,  under  sec- 
tion 3  of  the  forcible  entry  and  unlawful  de- 
tainer act  of  1866,  Statutes  of  1865-66,  page 
768.— Wilson      Shackelford,  41  CaL  630. 

[u]  Residence  upon  premises  Is  not  indis- 
pensable to  their  actual  possession,  nor  is 
cultivation  necessary,  nor  improvement,  as 
contradistinguished  from  the  erection  of 
fences  or  substantial  barriers,  marking  the 
line  of  the  premises  over  which  control  is  as- 
serted.—Gray  v.  Collins,  42  Cal.  152. 

(v]  Where  it  appeared  that  the  property 
was  a  city  lot,  that  plaintiff  built  a  substan- 
tial fence,  which,  with  the  house  and  fence 
of  a  neighbor  on  one  side,  made  a  complete 
Inclosure,  and  planted  two  dozen  ornamental 
trees  along  two  sides  of  it,  and  that  this  state 
of  things  continued  two  months,  when  defend- 
ants entered,  held,  that  the  plaintiff  was  in 
the  peaceable  and  actual  possession  of  the 
lot,  within  the  meaning  of  the  forcible  entry 
law,  without  residing  or  having  a  hoase  upon 
it.— Gray  v,  Collins,  42  Cal.  152. 

[w]  If  during  A's  temporary  absence,  B  in- 
trudes into  possession  of  his  premises  and 
nfoaes  to  leave  on  demand,  and  resists  A's 


re-entry,  by  threats  and  exhibition  of  force, 
and  A,  without  relaxing  his  efforts  to  regain 

rssession,  finally  succeeds  in  doing  so,  then 
will  not  acquire  such  a  peaceable  possession 
as  will  enable  him  to  evict  A. — ^Bowers 
Cherokee  Bob,  45  Cal.  495. 

[x]  Vendee  of  one  in  actual  possession  who 
prepares  immediately  to  rebuild  fence  de- 
troyed  is  in  actual  possession. — Conroy  v. 
Duane,  45  CaL  597. 

[y]  If  one  who  is  in  actual  possession  of 
marsh  or  mud  flat,  incapable  of  habitation  or 
use  in  its  then  condition,  conveys  his  title 
and  possession,  and  the  vendee  promptly  pre- 
pares to  assert  his  title  and  enter  into  posses- 
aion,  he  acquires  a  possession  which  is  sufK- 
cient  to  enable  him  to  maintain  forcible  entry 
or  unlawful  detainer  against  an  intruder,  al- 
though at  the  time  the  intruder  entered  he 
had  exercised  no  actual  dominion  or  control 
over  the  land. — Conroy  t.  Dnane,  45  CaL  597. 

[z]  Neither  good  and  substantial  fence  nor 
residence  upon  land  are  necessary  to  a'  peace- 
able and  actual  possession  of  the  same,  so  as 
to  enable  the  possessor  to  maintain  forcible 
entry  and  detainer. — Ooodrieh  t.  Van  Lan- 
digham,  40  Cal.  601. 

[aa]  In  an  action  of  forcible  entry  and  de- 
tainer plaintiff  cannot  show  a  right  of  pos- 
session, that  being  immaterial;  but  actual 
possession  must  be  proved. — Sanchez  T.  Lou- 

reyro,  46  CaL  641. 

[bb]  An  action  of  forcible  entry  and  de- 
tainer cannot  be  maintained  upon  a  scramb- 
ling possession. — ^VoU  v.  Butler,  49  CaL  74. 

[ec]  Where  two  parties  are  struggling  for 
possession  of  uninclosed  lands,  neither  can 
maintain  an  action  of  forcible  entry  and  de- 
tainer against  the  other  until  he  has  acquired 
an  actual  possession  which  has  ripened  into 
peaceable  occupation. — ^VoU  t.  Butler,  49  CaL 
74. 

[dd]  A  landlord,  who  is  in  possession 
through  his  tenant,  is  not  an  occupant,  of 
the  land,  within  Code  of  Civil  Procedure,  sec- 
tion 1160,  authorizing  such  a  person  to  bring 
unlawful  detainer,  and  he  cannot  maintain  an 
-  action  after  demand  made  to  sarrender.— 
Hammel  v.  Zobelein,  51  CaL  532. 

fee]  A  person  in  occupation  of  lands  through 
hiB  servants,  and  who  has  never  been  in  pos- 
session, cannot  maintain  an  action  within  the 
statute  for  unlawful  entnr  on  the  ground 
that  it  was  made  during  his  temporary  ab- 
sence.— ^Hammel  v.  Zobelein,  51  Cal.  532. 

[ff]  One  whose  dwelling  is  on  the  land,  and 
who  is  raising  a  crop  upon  it,  is  "occupant," 
for  the  purposes  of  maintaining  proceedings 
for  forcible  entry,  etc.,  notwithstanding  his 
being  absent  for  some  weeks  immediately  be- 
fore the  entry  complained  of. — Leroux  T. 
Murdock,  51  CaL  541. 

[gg]  In  order  to  maintain  an  action  for  for- 
cible entrj-  and  detainer,  actual  and  peace- 
able possession  by  the  plaintiff  at  the  time 
of  the  entry  complained  of,  although  eoa- 
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tested  in  the  courts,  is  sufflcient.  This  is  not 
a  ' '  scrambling  poBBeaaioB, ' '  lhat  being  a 
straggle  for  posseBsion  on  the  land  itseU. — 
Spiers      Dnane,  54  CaL  176. 

[hh]  Plaintiff  was  in  possession,  through  his 
servant  and  employee,  of  the  premises  in 
question,  when  the  defendantB,  after  enter- 
ing peaceably  thereon,  forcibly  ejected  the 
servant  therefrom.  Held,  it  was  not  neces- 
sary that  plaintiff  should  be  there  in  person; 
the  employee's  possession  was  that  of  the  em- 
ployer; it  does  not  require  the  actual  per- 
sonal presence  of  the  employer  to  constitute 
possession  in  him. — ^Baker  t.  Dickson,  62  Cal. 
19. 

[ii]  Possession  necessary  to  maintain  action 
stated  and  authorities  reviewed. — Castro  t. 
Tewksbnry,  69  Cal.  563-566,  11  Pac,  339. 

[jj]  Where  there  is  a  period  of  time  between 
the  expiration  of  a  tenant's  lease  and  the  be- 
ijinning  of  his  new  term,  the  landlord  has 
such  a  right  of  possession  at  the  end  of  the 
fint  term  as  will  entitle  him  to  maintain 
unlawful  detainer. — Taylor  v.  Terry,  71  CaL 
48,  11  Pae.  813. 

[kk]  To  maintain  action,  plaintiff's  posses- 
sion must  have  been  actual  and  peaceable 
and  defendant  must  have  broken  into  it  by 
force.— Tivnan  T.  Monahan,  76  Cal.  133,  18 
Pae.  144. 

[11]  Act  of  force  oeenrring  six  months  be- 
fore plaintiff  took  possession  would  not  make 
his  possession  "scrambling." — Bank  of  Cali* 
fomia  V.  Taafle,  76  Cal.  629,  18  Pac.  781. 

[mm]  To  constitute  possession  of  agricul- 
taral  land  sufficient  to  ■u]>port  action,  plain- 
tiff must  have  been  exercising  exclusive  do- 
minion over  it. — ^UcCormick  v.  Sheridan,  77 
CaL  250,  19  Pae.  419. 

[nn]  To  maintain  forcible  entry  suit  plain- 
tiff most  show  that  he  was  in  actual  pos- 
session within  five  days  before  entry.— Mc- 
Cormiek  v.  Sheridan,  77  Cal.  256,  19  Pac.  419. 

[oo]  Plaintiff  need  not  prove  actual  personal 
presence  on  land  for  five  days  continuously 
preceding  unlawful  entry. — Giddings  v.  Land 
and  Water  Co.,  83  Cal.  99,  23  Pac.  196. 

{pp]  Where  the  land  is  used  in  the  same' 
manner  that  owners  of  land  of  like  character 
in  the  neighborhood  commonly  ase  theirs,  the 
fact  that  it  is  not  inclosed  is  immaterial.— 
Giddings  v.  70  Land  ete.  Co.,  88  CaL  96,  88 
Pac.  196. 

[qq]  Evidence  that  plaintiffs  have  been  in 
t&e  exclusive  possession  of  the  land  in  dis- 
pnte  for  three  years,  no  one  interfering  with 
them  except  once,  when  defendants  came  and 
got  some  hay,  and  that  defendants  entered 
and  took  possession  during  the  temporary  ab- 
sence of  plaintiffs,  without  their  consent,  and 
against  their  will,  and  have  ever  since  re- 
tained possession,  is  sufficient  to  support  a 
finding  that  plaintiffs  were  in  the  peaceable, 
actual  and  undisturbed  possession,  and  that 
defendants  unlawfully  entcrrd. — Giddings  v. 
TS  Land  ete.  Co,  83  CaL  96,  23  Pac.  196. 


[rr]  An  action  of  forcible  entry  will  not  lie 
where  it  appears  that  the  land  was  not  in 

Elaintiff's  possession  when  defendant  entered, 
ut  was  in  possession  of  a  third  person,  who 
was  defendant's  lessor. — Alemany  Ortega, 
4  Pac.  13. 

[ss]  Where  a  tenant  abandons  the  premises, 

the  landlord,  though  not  actually  occupying 
the  premises,  is  regarded  as  in  possession; 
and  a  third  party,  who  enters  without  the 
landlord's  consent,  becomes  liable  to  the  la^id- 
lord  for  forcible  entry  and  detainer. — ^Porter 
V.  Murray,  12  Pae.  425. 

rtt]  In  forcible  detainer,  it  appeared  that 
plaintiff  claimed  under  a  lease  of  the  stub- 
ble; that  be  kept  sheep  three  days  on  twenty 
acres  not  in  grain;  that  fifteen  days  after- 
ward he  put  three  watering  troughs  on  the 
land;  that  fifty -three  days  thereafter  he  re- 
turned and  demanded  possession  of  defendant, 
who  had  taken  possession;  and  that  at  such 
time  the  grain  was  cut,  but  on  the  ground 
unthresbed.  Held,  that  plaintiff  did  not  have 
such  possession  as  entitled  him  to  recover,  un- 
der Code  of  Civil  Procedure,  section  1160,  sub- 
division 2,  which  provides  that  a  person  is 
guilty  of  forcible  detainer  who,  during  the 
absence  of  the  "occupant"  of  any  lands,  un- 
lawfully enters  thereon,  and  that  ' '  occupant ' ' 
means  one  who,  within  Ave  days  preceding 
such  unlawful  entry,  was  in  peaceable  pos- 
session.— Saulque  v,  Durralde,  33  Pac.  1090. 

fun]  In  order  to  maintain  forcible  entry  and 
detainer,  plaintiff  need  not  have  bad  actual 
possesBion  for  any  definite  length  of  time.— 
Highland  Park  Oil  Co.  v.  Western  Minerals 
Co.  (Cal.  App.),  82  Pac.  228. 

[vv]  Facts  on  a  trial  for  forcible  entry 
held  to  show  actual  possession  within  Code 
of  Civil  Procedure,  section  1172,  by  plaintiff 
at  the  time  of  the  entry. — Enowles  v.  Crocker 
Bstate  Co.  (Cel.  Sup.),  86  Pac.  716. 

FOB  ATiTmniTiBs  noH  Qthbe  States: 
23  Cent.  Dig.,  cols.  1281-1283,  S  34. 

g  32.  Notice  to  Quit  and  Demand  <tf  FoBses- 

alon — Kecessi^  and  Persons  Entitled. 

[a]  Notice  to  quit  is  not  necessary  where 
the  relation  of  landlord  and  tenant  does  not 
exist. — Kilburn  v.  Bitchie,  2  Cal.  145,  56  Am. 
Dec.  326. 

[b]  Mere  trespasser,  or  one  occupying  under 
mere  permission,  without  consideration,  and 
which  has  been  revoked,  is  not  entitled  to 
notice  to  quit  or  demand  of  possession  be- 
fore suit.— -Goodwin  v.  Stebbins,  2  Cal.  103. 

[e]  A  demand  for  the  surrender  of  posses- 
sion of  premises  on  the  party  detaining  same, 
and  a  refusal  for  the  period  of  five  days  to 
comply  therewith,  as  required  by  act  of  1866, 
section  3  (Stats.  1865-66,  p.  768),  are  essen- 
tial in  order  to  constitute  a  forcible  detainer. 
Brawley  v.  Bisdon  Inn  Works,  38  CaL  676. 

[d]  A  demana  ror  lDB  surrender  of  posses- 
sion of  premises  upon  the  party  in  posses- 
sion is  essential  in  order  to  constitilte  a  con- 
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structive  forcible  detainer,  a  demand  npon 
the  person  making  the  forcible  entry,  but  who 
did  not  retain  the  premises,  being  ineffectual. 
Brawley  v.  Bisdon  iron  Works,  38  Cal.  676. 

[e]  Landlord  may  maintain  action  of  unlaw- 
fal  detainer  upon  three  days'  notice  to  quit 
where  tenant  sublets  in  violation  of  lease.— 
Bernero  y.  Allen,  68  Oal.  506,  9  Pac.  429. 

[t]  Demand  before  suit  is  necessary  to  con- 
stitute cause  of  action. — Tivnen  T.  Monahan, 
76  CoL  133,  18  Pae.  144. 

[g]  Summaij  process  will  Ue  on  breach  of 
any  covenant  or  eondition  in  lease  and  de- 
mand for  possession,  but  only  on  three  days' 
notice  requiring  alternative  performance  or 
possession. — Silva  t.  Campbell.  84  Cal.  424, 
24  Pae.  316. 

[h]  The  notice  in  writing  proTided  for  in 
section  1161  of  the  Code  of  Civil  Procedure 
before  a  lessor  commences  an  action  of  un- 
lawful detainer  requiring  the  performance  of 
the  conditions  and  covenants  of  the  lease, 
other  than  for  the  payment  of  rent,  has  so 
application  to  conditions  or  covenants  that 
cannot  be  performed  after  the  notice;  and 
such  notice  is  not  required  after  breach  of  a 
covenant  not  to  sublet  without  the  consent  of 
the  lessor,  in  order  to  support  a  eauae  of  ac- 
tion for  forfeiture  of  the  lease. — Harloe 
Lambie,  132  CaL  133,  64  Pac.  88. 

[i]  Three  days'  notice  to  quit  or  pay  rent, 
prescribed  by  section  1161,  Code  of  Civil 
Procedure,  is  essential  prerequisite  to  main- 
tenance of  action  for  unlawful  detuner. — 
Lacrabere  T.  Wise,  141  Cal.  S56,  75  Pac.  185. 

Fn  AuTRosmis  tbou  Otheb  Statu: 

See  19  Cye.  1143-114S;  28  Cent.  Dig.,  eols. 

1308-1313,  SS  52-56. 

§  33.   SnOcieney. 

[a]  Notice  to  vacate  given  herein  held  snf- 
ficient.~Ta7lor  v.  Teriy,  71  CaL  48,  11  Pae. 
813. 

[b]  A  notice  to  remove  from  and  deliver 
up  possession  of  a  building  on  certain  prem- 
ises is  not  a  raffieient  demand  under  Code  of 
Civil  Ihrocedure,  section  1160,  subdivision  2, 
providing  that  every  person  is  guilty  of  a  for- 
cible detainer  "who  in  the  night-time,  or 
during  the  absence  of  the  occupant  of  any 
lands,  unlawfully  enters  on  real  property,  and 
who,  after  demand  made  for  the  surrender 
thereof,  for  the  period  of  five  days  refuses 
to  surrender  the  same  to  such  former  occu- 
pant"; and  until  such  demand  no  right  of 
action  accrues. — Tivnen  v.  Monahan,  76  Cal. 
131,  18  Pac.  144. 

[c]  Notice  to  quit  purporting  to  come  from 
landlord  and  signed  in  his  name  by  his  at- 
torney is  sufficient.— Baisch  v.  Board  of  Edu- 
cation, 81  Cal.  541,  22  Pac.  890. 

g  34.   Time  to  Make  Demand. 

[a]  Demand  upon  one  making  an  unlawful 
entry  must  be  made  after  entry. — ^Ueokam 
V.  McKay,  37  CaL  154. 


$86.         Proof  Of  SerriM  or  NoUm. 

[a]  Service  of  three  days'  notice  must  be 
proved  as  any  other  disputed  fact;  it  can* 
not  be  proved  br  affidavits. — Lacrabere  v. 
Wise,  141  Cal.  656,  75  Pae.  185. 

[b]  Section  2000,  Code  of  Civil  Proeedure, 
does  not  authorize  proof  of  service  of  "three 
days'  notice"  by  affidavit.— Lacrabere  t. 
Wue,  141  OaL  666,  76  Pae.  185. 

§  36.  Defensss. 

^a]  Evidence  that  lessor  of  plaintiff  bad  for- 
cibly evicted  defendant  from  premises  five 
days  previous  to  defendant 's  forcible  entry  is 
not  admissible  in  justification  of  the  latter. — 
Eoff  V.  Dnane,  27  CaL  665. 

[b]  That  land  in  dispute  is  part  of  the  pub- 
lic domain,  that  it  has  been  withdrawn  from 
entry  and  sale,  and  that  the  defendant,  by 
the  advice  of  his  attorney  and  the  govern- 
ment land  officers,  entered  upon  the  land  for 
the  purpose  of  securing  a  prior  right  to  a 
homestead,  and  with  a  bona  fide  intention  to 
acquire  such  right  as  soon  as  the  land  might 
be  open  to  entry,  are  not  facts  sufficient  to 
justify  an  entry  upon  the  actual  occupancy 
of  another;  nor  are  such  facts  a  good  defense 
to  an  action  of  unlawful  detainer. — Bandall  v. 
Falkner,  41  Cal.  242. 

[c]  If  the  occupation  of  the  plaintiff  in  for- 
cible entry  and  detainer  was  acquired  and 
maintained  with  threats  and  force,  as  against 
third  persons  not  in  privity  with  the  defend- 
ants, it  affords  no  justification  to  the  defend- 
ants for  invading  the  premises,  for,  as  against 
the  defendants,  the  plaintiff's  occupation  was 
peaceable  and  actnaL — Bowers  v.  Cherokee 
j3ob,  45  Cal.  495. 

Fob  AuTHOBmss  Ron  Otbb  States: 

Bee,  also,  19  Cye.  1145;  23  Cent.  Dig.,  eoli. 
1313-1318,  8S  57-63. 

S  87.   Nimsilsteiiee  of  Tmaacf. 

[a}  Bale  in  ejectment,  that  if  the  defendant 
can  show  that  he  did  not  enter  under  the 
lease,  but,  being  already  in  possession,  was 
induced  by  the  plaintiff  through  false  rep- 
resentations that  be  owned  the  premises,  to 
accept  the  lease,  that  then  this  state  of  facta 
destroys  the  relation  of  landlord  and  tenant 
and  removes  the  estoppel,  is  also  the  rule  in 
an  action  of  unlawful  detainer  against  a  ten- 
ant for  holding  over. — Johnson  v.  Chely,  43 
Cal.  299. 

[b]  If  the  lessor  of  a  hotel,  after  the  lease 
is  made,  enters  into  a  contract  of  partnership 
in  keeping  the  hotel  with  the  lessee,  which 
contract  is  carried  into  execution,  the  lessee 
may  prove  the  same  as  a  defense  in  an  action 
of  unlawful  detainer  afterward  brought  by 
the  lessor  to  recover  possession  of  the  prem- 
ises.—Pico  T.  Cvyas,  47  CaL  174^  48  CaL  089. 

§  88.   Prior  Poswsalon. 

[a]  Proof  of  prior  possession  of  the  prem- 
ises la  eontzoreiqyi  in  an  aotion  of  forcible 
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entry,  does  not  eonatitnte  s  def«in.^-^rom 
Perry,  39  CaL  23. 

I  89.   TIfl*  or  Blgtat  to  Posseaslon. 

ral  Defendant  cannot  set  vp  title  in  him- 
self, and  thereby  defeat  plaintiff's  right  to 
recover  on  the  basis  of  peaceable  occupancy. 
Henderson  v.  Orewell,  8  Cal.  581;  McCaaley 
T.  W«Uer,  12  CaL  SOO;  Voll  r.  HoUia.  60  Oal. 
589;  Baker  t.  Diekson,  62  CaL  19. 

[b]  If  defendant  entered  forcibly  he  can- 
not show  Ms  right  to  the  possession  of  the 
land,  but  he  must  give  up  his  forcible  posses- 
sion,  and  b«  will  then  be  in  a  position  to 
litigate,  in  a  proper  action,  any  valid  title  he 
BBoy  hETO.— MitcheU  t.  Davis,  23  Cal.  881. 

S  40.   Lease  CKTlng  Tmgbt  of  Bntrf. 

[a]  Under  the  code  all  entries  on  the  actual 
possession  of  another  are  unlawful;  and  the 
question  of  good  or  bad  faith  on  the  part 
of  the  defendant  is  not  involved.  The  de- 
fendant cannot  justify  such  entry  under  a 
lease  giving  a  ri^t  of  entry  for  rent  due  and 
unpaid,  nor  nnder  a  crop  mortgage  part  due 
giving  such  right  of  entry;  and  defenses 
under  them  were  properly  stricken  from  the 
answer.— KeiT  T.  O'Eeefe,  138  CaL  415,  71 
Pac.  447. 

S  41.   FermlsslTe  Entry. 

[a]  It  ia  always  proper  in  action  of  forcible 
detainer  to  show  that  defendant's  entry  waa 
under  permission  of  plaintiff. — Carteri  T. 
Roberts,  140  Cal.  166,  73  Pac.  818. 

I  42.  —  Fraud  In  Frocoring  Lease. 

[a]  Tjk  action  of  unlawful  detainer  for  hold- 
ing over  after  expiration  of  term  tenant  may 
set  up  in  defense  that  plaintiff  procured  deed 
and  lease  from  defendant  through  fraud  and 
undue  influence  without  asking  for  rescission. 
Simon  etc  Co.  t.  Lawing,  141  CaL  178,  74 
Pac  781. 

S  43.   Setoff  or  Oonnterdaim. 

[a]  A  setoff  or  counterclaim  is  not  admis- 
sible in  actions  of  this  class,  whether  it  be  a 
demand  for  money  or  for  a  previous  forcible 
entiy  of  the  plaintiff^ — ^Warbnrton  t.  Doble, 
38  CaL  619. 

I  44.  PenoDs  Bntltted  to  Sno. 

[a]  Landlord  cannot  sue  for  forcible  entry 
of  another  upon  possession  of  tenant. — Treat 
T.  Stoart,  6  CaL  113.  . 

[b]  If  an  unlawful  entry  is  made  upon  the 
poesesflion  of  the  owner,  but  when  he  demands 
a  aarrender,  the  right  to  the  possession  has 
passed  from  him  to  his  tenant  to  whom  he 
has  made  a  lease,  the  landlord  cannot  main- 
tain unlawful  detaJner^Polaek  t.  Shafer, 
46  CaL  270. 

[e]  A  eorenant,  la  a  lease  of  a  hotel,  that 
the  lessor  may  retain  and  occupy  a  room 
therein,  and  board  there,  is  not  a  reservation 
of  the  room  from  the  operation  of  tbo  leaae; 


and  for  a  forcible  entiy  into  this  room  the 
lessee  alone  can  eomplauL—Polaek  t.  Bbaf  or. 
46  CaL  270. 

Tern  AuTHOBims  nou  Othu  Statu: 

See  19  Cyc  1138-1141:  23  CenL  Dig.,  eoia. 
1818-1881,  II  64-71. 

I  46.   Bnccessor  of  Landlord. 

[a]  The  ri^ht  to  remove  a  tenant  under  the 
act  eoncemug  forcible  entries  and  unlawful 
detainers  is  given  to  the  conventional  land- 
lord alone,  and  not  to  his  successor  in  the  es- 
tate.—Beay  T.  Cotter,  29  CaL  168. 

%  46.         Owner  of  Lamd  Leased  on  Shares. 

[a]  Owner  of  land  leased  on  shares  may 
maintain  an  action  of  unlawful  detainer  for 
the  recovery  of  the  possession  of  the  premises 
upon  breach  of  the  conditions  of  the  lease. 
Jones  T.  Dnrrer,  96  CaL  95,  30  Pac.  1087. 

g  47.   Tenant  at  Wia 

[a]  Tenant  at  will  in  actual  possession  may 
sue  for  a  forcible  entry. — Jones  v.  Shaj,  60 

Cal.  508. 

g  48.   ~_  Tenant  Against  Ootenant. 

[a]  One  tenant  in  common  cannot  sustain 
action  of  forcible  entry  and  detainer  against 
another  for  holding  over.  He  must  first  re- 
sort to  a  court  of  equity  for  a  partition  of 
the  land  in  dispute. — Lick  t.  O  Donnell,  3  CaL 
69,  58  Am.  Dec  383. 

g  49.   Tenant  In  Oommon  on  BcOialf  of 

Ootenants. 

[a]  Where  a  lease  of  land  contained  a  pro- 
vision that  the  lessor  might,  during  the  term, 
occupy  any  part  or  all  of  the  demised  prem- 
ises, he  may,  if  he  occupies  the  same,  main- 
tain forcible  entry  and  detainer  against  a 
stranger  for  a  forcible  entry  thereinto.  Such 
an  action  is  a  civU  action,  and  may  be 
brought  by  one  tenant  in  common  to  recover 
the  property  of  all  of  the  tenants  in  common. 
Bowers  v.  Cherokee  Bob,  45  CaL  495. 

I  60.   Execut<W8. 

[a]  While  engaged  in  the  administration  of 
the  estate  of  a  deceased  person,  the  executors 
are  to  be  regarded  as  the  successors  in  estate 
of  the  landlord,  for  the  purpose  of  giving  the 
notice  authorized  by  section  1161  of  the  Code 
of  Civil  Procedure,  and  enforcing  against  the 
tenant  who  is  guilty  of  an  unlawful  detainer 
the  remedies  authorized  by  that  code. — 
Enowles     Mnrphy,  107  CaL  107,  40  Pac.  111. 

g  61.   Uortgagee  In  PossesslwL 

[a]  Mortgagee  in  possession  may  maintain 
forcible  enby  and  detainer.— Mitchell  t. 
Davis,  88  CaL  888. 

g  52.  Peisons  lUbto. 

[a]  Where,  in  ejectment  by  B.  v.  K.,  a  writ 
of  restitution  waa  issued  on  a  judgment  in 
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fETOT  of  B.,  and  under  it  K.  waa  remored 
from  the  land  by  the  proper  officer,  and  W. 
put  iiL  possession,  as  agent  of  B.,  and  then, 
about  a  month  afterward,  W.  leased  the 
premises  to  H.,  held,  that  K.  eannot  maintain 
forcible  entry  and  detainer  ag^nst  H.,  the 
lessee,  on  the  ground  that  the  act  of  the  offi- 
cer in  removing  and  patting  W.  in  possession 
was  tortious,  because  not  justified  by  the- 
writ.— Kennedy  t.  Hamer,  19  Cal.  374, 

[b]  If  person  enters  unlawfully  upon  land 
in  possession  of  another,  during  his  absence, 
and  upon  demand  being  made,  refuses  to  re- 
store the  possession,  he  may  be  proceeded 
against  in  an  action  of  unlawful  detainer. — 
Randall  v.  Falkner,  41  Cal.  242. 

[c]  Action  for  unlawful  detainer  will  not  lie 
against  one  who  has  assigned  lease  and  deliT* 
ered  possesBion  of  demised  premises  to  his 
assignee  prior  to  service  of  notice  to  quit. — 
Ben  Lomond  etc  Co.  T.  Sladky,  141  CaL  023, 
75  Pae.  332. 

[d]  One  can  be  guilty  of  unlawful  detainer 
only  when  he  continues  in  possession  in  per- 
son or  by  subtenant  after  service  of  notice 
to  surrender  possession. — Ben  Lomond  ete. 
Co.  V.  Sladky,  141  Cal.  622,  T5  Pac.  332. 

Fob  Authobitibs  rsou  Otheb  Statis: 

See,  also,  19  Cyc.  1141-1143;  23  Cent. 
Dig.,  cols.  1321-1323,  SS  72-77. 

S  SS,   Petscau  Procniliig  Entry. 

[a]  Pact  that  defendants  did  not  themselves 
go  into  actual  corporal  possession  of  the  prem- 
ises, or  did  not  personally  take  possession  or 
make  entry,  does  not  defeat  the  action  where 
entry  is  made  by  one  who  acted  under  their 
direction  or  procurement. — Mintum  v.  Burr, 
16  Cal.  107. 

[b]  Person  may  be  guilty  of  forcible  entry 
who  is  not  actually  present  and  does  not  ac- 
tively assist  therein.  He  is  guilty  of  an  en- 
try made  by  force  by  one  acting  at  the  time 
under  his  direction  and  procurement. — Min- 
tnm  T.  Burr,  20  Cal.  48. 

g  54,  —  Pnsons  not  In  Actual  Posnuion* 

[a]  Forcible  entry  does  not  lie  against  one 
claiming  a  right  but  not  in  actual  possession. 
Preston  v.  Kehoe,  10  Cal  446. 

§  6S.  Jtulsdlctlon. 

[a]  Action  of  forcible  entry  and  detainer  is 
a  summary  proceeding  provided  by  statute, 
and  does  not  belong  to  tne  district  courts  by 
virtue  of  their  original  common-law  jurisdic- 
tion over  the  subject  matter  in  controvert. 
Townsend  v.  Brooks,  5  Cal.  52. 

[b]  County  courts  are  vested,  by  the  amend- 
ments to  the  constitution,  with  exclusive  ju- 
risdiction of  actions  of  unlawful  detainer,  as 
well  as  for  forcible  entry  and  detainer. — 
Caulfleld  v.  Stevens,  28  Cai:  118. 

[c]  Where  an  action  of  unlawful  detainer 
-was  originally  brought  in  April,  1803,  before 


a  justice,  and  appealed  to  the  county  court, 
and  while  pending  there  the  acts  of  December 
23,  1863,  and  AprU  4,  1864,  for  the  change  of 
original  jurisdiction  in  such  cases  to  the 
county  court,  took  effect,  the  jurisdiction  of 
the  county  court  in  such  action  did  not  cease 
to  be  appellate  or  become  original— Galder- 
wood  T.  Peyser,  42  Gal.  110.- 

Fob  AuTHORmxs  raou  Othxb  Statu: 

See  19  Cye.  1146-1148:  23  Cent  Dig.,  ools. 
1824-1327,  fi§  78-82. 

§  66.   Jnstlee  Oonrts. 

Jurisdiction  of  jostlee  of  Uh  psaee  In  aoUons 
for  fordUe  aiti7  and  dstauur.  Im,  also,  JBs> 
tlcts  of  fcfts  Peaee,  |  Si. 

[a]  Justice  court  has  jurisdiction  exceeding 
two  hundred  dollars  for  damages  in  forcible 
entiy  and  detainer. — O'Callaghan  t.  Booth,  6 
Cal.  63,  161. 

[b]  Justices'  courts  had  jurisdiction  prior 
to  amended  constitution.-— O'Callaghan  v. 
Booth,  6  CaL  63,  161. 

[c]  Jurisdiction  of  justices  of  the  peace  in 
forcible  entry  and  detainer  cases  arises  from 
the  quasi  criminal  nature  of  those  cases, 
which  fall  under  the  head  of  special  cases, 
US  that  term  is  used  in  the  constitution, — 
iSmall  V.  Gwinn,  6  CaL  447. 

[d]  Jurisdiction  is  not  afFected  by  the 
funount  of  rents,  and  judgment  may  be  ren- 
dered by  a  justice's  court  for  the  entire 
amount,  however  large,  accruing  during  the 
unlawful  detention. — Howard  v.  Valentine, 
20  Cal.  282. 

[e]  Justices  of  the  peace  have  no  jurisdic- 
tion of  actions  to  recover  possesion  of  lands 
and  tenements  from  those  who  detain  the 
same  after  the  termination  of  or  contrary  to 
the  terms  of  the  lease  under  which  they  en- 
tered into  possession,  and  an  act  giving  them 
such  jurisdiction  is  unconstitutional. — Caul- 
field  V.  Stevens,  28  CaL  118;  Brummagim  v. 
Spencer,  29  CaL  061. 

[f]  An  appeal  to  the  superior  court  upon 
qnestiona  of  law  and  fact  from  a  judg- 
ment of  the  justice's  court  in  an  action  of 
forcible  entry  and  detainer  does  not  enlarge 
the  jurisdiction  as  to  such  cases,  and  cannot 
have  the  effect  to  deprive  a  defendant  of  his 
right  to  have  a  case,  where  the  rental  value 
of  the  property  exceeds  twenty-five  dollars, 
tried  originally  in  the  superior  coart. — Balle- 
rino  V.  Bigelow,  90  CaL  500,  27  Pae.  372. 

[g]  The  tests  of  the  jurisdiction  of  a  jus- 
tice 's  court  in  an  action  of  forcible  entry  and 
detainer  are  twofold,  viz.:  (1)  The  plaintiff 
must  not  claim  more  than  two  hundred  dol- 
lars damages  in  all,  and  cannot  recover  more; 
and,  (2)  the  rental  value  of  the  property  must 
not  exceed  twenty-five  dollars  a  month  as  a 
matter  of  fact,  to  be  determined  by  the  evi- 
dence.—Ballerino  V.  Bigelow,  90  CaL  500,  27 
Pac  372,.  ... 
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§  67.   Becorder  of  Bacramento. 

[a]  Recorder  of  city  of  Sacramento  has  no 
jurisdiction  in  eases  of  forcible  entry  and  an- 
lawful  detainer.— Cronise  t.  Oarehill,  4  CaL 

120. 


§  68.  Process-'^erTlce. 

[a]  Before  the  amendments  to  Code  of  Civil 
F^eedure,  of  July  1,  1874,  a  summons  in  an 
action  of  nnlawful  detainer  was  required  to 
be  served  within  the  time  directed  by  the 
order  of  the  court  indorsed  on  the  Bummona. 
Kent  V.  West,  50  Cal.  185. 

[b]  Under  Code  of  Civil  Procedure,  section 
410,  providing  that  when  a  summons  in  unlaw- 
ful detainer  is  served  by  a  person  other  thaU 
the  sheriff,  it  must  be  returned  with  an  affi- 
davit  of  service  by  such  person,  it  is  not  nec- 
essary that  it  should  appear  that  the  party 
making  the  service  did  so  at  the  request  of 
the  plaintiff  or  his  attorneys. — ^Block  v.  Kear- 
ney, 182  CaL  XTiJi,  64  Fac  267. 

Fob  AuTBOBinzs  fkou  Othsb  Statu: 

Bee  19  Cyc.  1149;  23  Cent.  Dig.,  cols. 
1320-1333,  §S  88-92. 

{  69.   Appearance  aa  WalTai  Ooavlalut 

and  Snnunona. 

[a]  Where  proceedings  in  forcible  entry 
were  commenced  before  recorder  of  the  city 
of  Sacramento,  and  were  transferred  to  a 
magiatrate  who  had  jurisdiction,  by  consent 
of  parties,  the  appearance  of  defendant  and 
his  consent  fixing  the  time  of  trial,  wore  a 
waiver  of  his  right  to  be  brought  in  by  com- 
plaint and  summons. — Cronise  t.  Carghiil,  4 
CaL  120. 


S  60.  Plaadlng; 

fa]  The  rules  of  pleading  prescribed  by  the 
Practice  Act  govern  in  actions  under  the  for* 
eible  ent^  and  detainer  act  upon  all  points 
not  otherwise  provided  for  in  said  act. — ^More 
V.  Del  Valle,  28  Cal.  170. 

Fob,  AiiTROBiTiEs  nou  Othu  SiAns: 

See  19  Cye.  1160-1162;  23  Ce&t.  Dig.,  eoli. 
1343-1S66,  81  105-133. 


{  61.   Gon^lalnt. 

[a]  In  eases  of  forcible  entry  and  detainer 
the  statute  does  not  require  an  allegation  of 

Eosaes^on  by  the  plaintiff.— Cronise  t.  Oarg- 
Ul,  4  CaL  120. 

j  [b]  In  forcible  entry  and  detainer  a  deserip- 
I  tion  of  the  land,  sufficiently  definite  to  enable 
the  administration  of  substantial  justice,  is 
■11  that  is  required  in  actions  before  justices 
of  the  peace.— Hemaadea  t.  Simon,  4  CaL 
ISS. 

■  [e]  Where  a  declaration  deiertbea  land  by 
A  certain  name,  it  is  as  good  a  description  as 
one  by  metes  and  bounds,  if  it  can  be  ren- 


dered certain  by  evidence. — Castro  ▼.  Gill, 

5  Cal.  40. 

[d]  Complaint  need  not  pray  for  treble  dam- 
ages.—O'Callaghan  V.  Booth,  6  CaL  68,  161. 

[e]  Complaint  that  alleges  that  plaintiff  is 
in  possession  in  one  place,  and  in  another 
avers  that  he  is  not,  shows  no  cause  of  action. 
Dickinson  v.  Hagnire,  9  CaL  46. 

[f]  A  complaint  in  an  action  under  the  for- 
cible entry  and  detainer  act,  other  than  ac- 
tions agaidst  '  tenants  holding  over  as  pro- 
vided in  said  act,  does  not  state  facta  auffi- 
cieut  to  constitute  a  cause  of  action,  unless  it 
alleges  a  forcible  entry  or  a  forcible  detainer. 
McEvoy  V.  igo,  27  Cal.  375. 

fg]  A  complaint  in  an  action  brought  under 
section  13  of  the  forcible  entry  and  unlawful 
detainer  act  of  1850,  which  avers  that  "when 
the  plaintiff  was  peaceably  in  the  actual  pos- 
sessioQ  of  the  premises  the  defendant,  by 
permission  of  the  plaintiff,  entered  upon  the 
same,"  avers  a  license  to  enter,  and  fails  to 
state  that  the  relation  of  landlord  and  tenant 
existed  between  the  parties,  and  therefore 
contains  no  cause  of  action. — Owen  v.  Doty, 
27  Cal.  502. 

[h]  If  complaint  in  forcible  entry  and  de- 
tainer avers  title  in  plaintiff  the  averment 
may  be  treated  as  surplusage. — More  v.  Del  ' 
Valle,  28  Cal.  170. 

[ij  If  complaint  in  forcible  entry  and  de- 
tainer avers  that  the  lands  are  in  the  county 
where  the  suit  is  bronght,  a  failure  to  men- 
tion the  state  will  not  be  a  fatal  defect.— 
More  V.  Del  Valle,  28  Cal.  170. 

[j]  A  complaint  in  forcible  entry  and  de* 
tainer  should  not  contain  allegations  respect- 
ing the  defendant's  appropriation  of  personal 
property.— Gillam  v.  Sigman,  29  Cal.  637. 

[k]  When  a  complaint  charges  forcible  en- 
try "with  a  multitude  of  people,"  and  a  for- 
cible and  unlawful  detainer,  in  one  count,  the 
forcible  entry  is  the  gist  of  the  action,  the 
averment  of  forcible  detainer  not  being 
stated  as  an  independent  ground  of  relief, 
but  as  a  mere  continuation  or  consequence  of 
the  first  act.— McMinn  v.  Bliss,  31  Cal.  122. 

[1]  Fraud  relied  upon  in  forcible  entry  as  a 
ground  of  relief  should  be  separately  stated. 
Valencia  v.  Couch,  32  CaL  340,  91  km.  Dec 
689. 

[m]  The  offenses  mentioned  in  the  forcible 
entry  and  detainer  act  should  be  separately 
stated,  in  the  complaint;  and  fraud,  if  relied 
on,  should  also  be  separately  stated. — ^Valen- 
^a  V.  Couch,  82  Cal.  339,  91  Am.  Dee.  589. 

[n]  Under  Statutes  of  1866,  page  768,  for- 
cible entry,  forcible  detainer,  eCnd  forcible  de- 
tainer by  fraud  may  all  be  united  in  the  same 
complaint,  but  must  be  separately  stated. — 
Shelby  v.  Houston,  38  Cal.  410. 

[o]  An  objection  to  a  complaint  which 
states  in  the  same  count  a  cause  of  action  for 
forcible  entry  and  detainer,  under  the  first 
section  of  the  forcible  entry  act  of  1866,  and 
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also  a  cause  of  action  for  a  forcible  detainer, 
onder  the  third  section  of  the  aam«  act,  ia 
waived,  nnlesa  a  demurrer  for  a  miajoinder  ia 
interposed.— Treat      ForsTth,  40  Cal.  484. 

[p]  A  complaint  in  an  action  of  forcible  en- 
try and  detainer,  which  in  the  first  coant 
alleges  the  possession  of  the  plaintiff,  and 
the  unlawful  entry  of  defendant,  without  al- 
leging a  withholding,  or  a  demand  of  the  pos- 
session, or  a  rafnsai,  or  the  use  of  force  or 
menace,  but  in  a  aeeond  count  stated  as  a 
"further,  separate  and  distinct  cause  of  ac- 
tion, ' '  aUegea  possession  of  the  defendant,  a 
demand  of  possession  by  plaintiff,  refusal, 
and  forcible  detainer  by  defendant,  etc.,  is 
bad  on  demnner. — ^Barlow  t.  Bums,  40  CaL 
351. 

[q]  The  complaint  alleged  "that  on  the 
twenty-sixth  day  of  January,  1882,  the  de- 
fendants unlawfully  entered  upon  said  land, 
and  turned  this  plaintiff  out  of  the  possession 
thereof,  by  threats  and  menacing  conduct, 
and  ever  since  that  time  said  defendants 
have,  and  still  do  hold,  the  posaession  thereof, 
by  threats  of  violence  against  this  plaintilF. ' ' 
Held,  sufficient. — Holland  v.  Qreen,  62  Cal.  67. 

[r]  When  the  complaint  contains  two  counts, 
one  for  entry  in  absence  of  the  plaintiff  and 
refusal  to  surrender  possession  for  the  period 
of  five  days  after  demand,  and  one  for  for- 
cible holding  of  possession  with  strong  hand 
and  threats  of  violence,  any  errors  in  rulings 
as  to  evidence  of  force,  menaces,  and  threats 
of  violence  under  the  second  count  cannot  af- 
fect the  findings  under  the  first  count,  upon 
which  the  judgment  may  stand,  and  are  not, 
therefore,  ground  of  reversal. — Amador  0. 
Mine,  Ltd.,  v.  Amador  Q.  Mine,  114  CaL  346, 
46  Pae.  80. 

[b]  Complaint  must  allege  service  of  three 
days'  notice  demanding  payment  of  rent  due 
or  possession.— Laerabere  t.  Wise,  141  CaL 
656,  75  Pae.  185: 

[t]  Under  Code  of  Civil  Procedore,  section 
1172,  requiring  plaintiff  in  action  for  forcible 
entry  to  prove  that  ha  was  "peaceably  in  the 
actual  possession  at  the  time  of  the  forcible 
entry,''  a  complaint  alleging  that  "plaintiff 
was  in  the  peaceable  and  undisturbed  posses- 
sion" is  defective,  as  not  alleging  actual  pos- 
session, as  distinguished  from  constructive 
possession. — Knowles  v  Crocker  Estate  Co., 
125  CaL  264,  57  Pae.  998. 

[n]  Where  a  complaint  in  action  for  forcible 
entry,  alleging  that  "plaintiff  was  in  the 
peaceable  and  undisturbed  possession"  at  the 
time  of  the  entry,  is  defective,  in  not  alleging 
actual  possession,  the  defect  is  sufficiently 
taken  advantage  of  by  a  special  demurrer  on 
the  ground  of  uncertainty,  in  that  it  cannot 
be  ascertained  from  the  complaint  "what  waa 
the  eharacter  of   the  alleged  posBession  of 

Slaintiff    of    the    property  atmaiUi."-^ 
:nowle8  T.  Crocker  Estate  Co.,  125  OaL  864, 
57  Pac.  998. 

[v]  A  complaint  in  an  action  of  forcible  en- 
try and  detainer  is  not  demurrable  because 
it  sets  out  one  cause  of  action  in  sSTeru 


counts,  and  only  describes  the  premises  In 
one. — ^Porter  v.  Hurray,  12  Pae.  425. 

[w]  A  complaint  averring  tbat  defendant 
''unlawfully  entered  on  the  said  land,  and 
then  and  there  turned  this  plaintiff  out  of 
the  poBSession  thereof,  ....  and  ever  since 
.  .  .  .  said  defendants  have  held  and  still  hold 
the  possession  thereof,"  etc.,  was  not  demur- 
rable as  alleging  an  unlawful  entry  and  m 
forcible  detainer  in  one  count. — ^Kerr  t. 
O'Keefe.  138  CaL  415,  71  Pac  447. 

Foi  AuTHOBiTixs  raou  Othb  Statbs: 

See  19  Cyc  1150-1159;  23  Cent.  Pig.,  eoli. 
1848-1360,  }|  107-120. 


I  62.  —  Answer. 

[a]  PWntiff,  under  section  13  of  the  act 
concerning  forcible  entries,  etc.,  alleged  a 
demand  in  writing  for  possession.  The  an- 
swer denied  generally  "each  and  every  alle- 
gation" in  the  complaint,  without  more. 
Held,  that  this  sufficiently  put  plaintilT  upon 
his  proof  of  everything  necessary  to  main- 
tain the  action.— Sullivan  v.  Gary,  17  Cal.  80. 

[b]  An  answer  denying  generally  the  alle- 
gations of  the  complaint  in  an  action  before 
a  justice  of  the  peace,  under  the  forcible  en- 
try and  detainer  act,  is  snffleient.— Hender- 
son V.  Allen,  23  CaL  619. 

[cl  If  anawer  in  ft>reib1e  entry  and  de- 
tainer, under  act  of  1863,  dow  not  deny  ma- 
terial allegations  of  complaint,  and  no  ma- 
terial new  matter  is  set  up,  no  issue  is  raised, 
and  plaintiff  is  entitled  to  judgment  on  the 
pleadings.— More  v.  Del  VaUe,  28  CaL  170. 

[d]  Where  a  complaint  alleges  that  defend- 
ant with  great  force  and  violence  enterod 

firemises  described,  and  with  force  and  vio- 
ence  expelled  the  plaintiff,  an  answer  deny- 
ing that  defendant  with  force  and  violence 
umawfully  entered,  and  with  force  and  vio- 
lence expelled  said  plaintiff,  does  not  raise 
an  ismie.— Burke  v.  Carruthera,  31  CaL  467. 

[e]  Denial  that  defendant  "entered  unlaw- 
fully" admits  the  entry,  and  tenders  isaue 
only  on  its  unlawfulness^Leroux  ▼.  Mui^ 

dock,  51  Cal.  541. 

[f]  In  an  action  for  unlawful  detainer, 
brought  under  subdivision  1  of  section  1161 
of  the  Code  of  Civil  Procedure,  where  the 
complaint  avers  defendant's  entry  under  » 
lease  pleaded  not  in  precise  words,  but  by  its 
legal  effect,  an  answer  denying  the  making 
of  the  lease  pleaded  in  the  complaint,  and 
affirmatively  setting  forth  in  full  the  contract 
between  the  parties,  is  sufficient  to 

issues  for  determination, — Shamp  t.  white, 
106  CaL  220,  89  Pac  537. 

[g]  A  denial  of  the  defendants  in  their  an- 
awer that  they  still  continue  to  hold  or  oc- 
cupy the  premises,  or  any  part  thereof,  as 
tenants,  is  an  admission  that  they  are  in  pos- 
session, and  merely  denica  the  tenancy.— 
Knowles  v.  Murphy,  107  CaL  107,  40  PM.  111. 
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WOt  AUTBOBITIES  nOM  OTHEB  STATES: 

See  19  C70.  1160;  23  Cent.  IHg^  eola. 
1360-1368,  if  121-12S. 

{  6S.  ABMOdBMIlt. 

[s]  The  defendant  has  a  right  to  flle  an 
amended  answer  if  the  ease  is  removed  to  the 
district  court.— Henderson  t.  Allen,  23  CaL 
519. 

FQK  AnTHOBITTXS  nOU  OTHEB  STATES: 

See.  19  Cye.  1158;  28  Cent.  Dig,  eoL  1363, 
H  126,  127. 

%  64.    Deniunr. 

[a]  Under  Statutes  of  1865-66,  page  768,  re- 
lati&g  to  forcible  entry  and  detainer,  and 

SroTiding,  in  section  7,  that  defendant  shall 
le  with  the  clerk  his  written  answer,  de- 
mnrrer,  or  demurrer  and  answer,  defendant 
does  not  waive  his  right  to  answer  hy  de- 
murring without  answer  at  the  same  time. — 
MaomoB  t.  Hamblon,  38  CaL  639. 

S  65.  —  Onn  of  Defects  by  Veidlflt 

[a]  It  is  not  the  policy  of  the  law  to  con- 
fine parties  to  any  nice  strictness  in  pleadings 
before  justices  of  the  peace;  and  when  the 
defendant  should  have  demurred,  but  went 
to  trial,  the  intormality  of  a  complaint  in 
forcible  entry,  etc.,  in  alleging  generally  that 
the  premises  were  "unlawfully  withheld  from 
the  plaintiff,"  was  held  to  be  cured  by  the 
verdict. — Uronise  v.  Carghill,  4  Gal.  120. 

§  66.   bsnes,  Proof  and  Variaace. 

[a]  An  allegation  in  a  verified  coinplaint 
that  "defendants  wrongfully  and  unlawfully 
entered  upon  and  dispossessed"  plaintiff  is 
not  sufficiently  denied  by  a  denial  that  "de- 
fendants wrongfully  and  unlawfully  entered 
and  dispossessed"  plaintiff,  because  such  de- 
nial admitB  entry  and  onster. — Buaenins  v. 
Coffee,  14  Cal.  91. 

[b]  Forcible  detainer  does  not  prove  forci- 
ble entry,  unless  intrusion  upon  actual  posses- 
ion is  uiown.~-Preston  v.  Kehoe,  15  Cal.  31S. 

[e]  XTnder  a  complaint  alleging  forcible  en- 
t^,  followed  by  an  allegation  01  forcible  de- 
tainer, it  is  necessary  to  prove  the  forcible 
entry. — ^Preston  v.  Kehoe,  15  CaL  315. 

[d]  Under  a  general  denial  of  all  the  allega- 
tions in  a  complaint  for  forcible  entry  and 
detainer,  the  statate  allows  all  matters  of 
excuse,  justification,  or  avoidance  to  be  given 
in  evidence.— Watson  v.  Whitney,  23  Cal.  375. 

[e]  In  an  action  of  unlawful  detainer  it  is 
error  to  permit  the  defendant  to  prove  that 
his  signature  to  the  lease  was  obtained  by 
fraud  or  mistake,  neither  of  which  were  set 
np  in  the  answer. — ^McCreary  v.  Marston,  56 
Cal.  403. 

[f]  In  an  action  for  an  unlawful  entr^  and 
forcible  detainer,  under  the  allegation  in  the 
complaint  as  to  the  date  of  entry,  the  plain- 


tiff may  prove  that  defendant  entered  at 
any  time  within  one  year  next  before  the 
commencement  of  the  action,  and  within  that 
riod  no  variance  from  the  date  alleged 
materiaL—- 'Amador  Q.  Mine,  Ltd.,  v.  Ama- 
dor a.  Mine,  114  CaL  346,  46  Pae.  80. 

VOE  ATTTHOUTIIS  ROH  OTHBI  STAnS:  ! 

Bee  19  Cyc  1162;  23  Gent.  Dig.,  oola. 
1363-1366,  SI  129-18L 

g  67.  Evidence — Admlsslbill^   and  Bnlll- 

[a]  Proof  of  the  location  under  the  posses- 
sory act  of  1852  of  a  tract  of  one  hundred 
and  sixty  acres,  and  of  the  occupation  of 
thirty  or  forty  acres,  together  with  testimony 
that  defendant's  entry  was  within  lines 
claimed  by  plaintiff  as  his  boundaries,  is  not 
Buflicient.  The  proof  must  show  that  the 
boundaries  described  in  the  affidavit  include 
the  land  entered  upon. — Cummins  v.  Scott, 
£0  Cal.  83 

[b]  Evidence  of  title,  when  plaintiff  relies 
npon  forcible  ent^  or  detainer,  is  inadmissi- 
ble.—MiteheU  V.  Davis,  23  Cal.  381. 

[c]  The  draft  of  a  lease  unexecuted  by  the 
lessor  is  not  competent  evidence,  in  an  action 
of  forcible  entry  and  detainer,  in  behalf  of 
the  plaintiff,  who  is  the  lessee  named  therein, 
and  who  has  signed  it,  to  prove  the  extent 
of  the  land  claimed  by  him. — ^Boff  v.  Duane, 
27  Cal.  566. 

[d]  The  defendant,  in  an  action  of  forcible 
entry  and  detainer,  ma^  show  that  his 
grantor  took  np  the  premises  under  the  pos-' 
sessory  act  of  1852,  although  such  act  was 
not  fulljjr  complied  with,  where  the  subject  of 
such  evidence  is  limited  to  proving  the  extent 
of  the  defendant's  possession. — Hoag  v. 
Pierce,  28  Cal.  187. 

[e]  In  an  action  under  the  forcible  entry 
and  detainer  act,  if  the  plaintiff  relies  on  an 
unlawful  entry  and  a  subsequent  forcible  de-  ' 

tainer,  a  deed  of  conveyance  of  the  property 
to  the  defendant  or  his  lessor  is  admissible  in 
evidence  in  his  behalf  to  ahow  the  good  faith 
of  his  entry;  but,  if  the  plaintiff  relies  on  a 
forcible  entry  and  detainer,  such  deed  is  not 
admissible. — Thompson  v.  Smith,  28  CaL  527. 

[f]  Forcible  ouster  of  plaintiff  proves  a  for- 
cible entry.— Valencia  v.  Couch,  32  Cal.  346, 
91  Am.  Dec.  589. 

[g]  For  purpose  of  determining  whether 
entry  is  forcible  all  that  transpires  between 
the  parties  from  the  time  of  the  coming  of 
one  until  the  going  out  of  the  other  is  to  be 
taken  into  account. — Valencia  v.  Couch,  38 
Cal.  339,  91  Am.  Dee.  589. 

[h]  Where  plaintiff  in  forcible  entry  and 

detainer  is  forcibly  ousted  by  several  per- 
sons, and  the  defendant  claims  that,  although 
present,  he  took  no  part  in  the  expulsion,  he 
should  be  allowed  to  cross-examine  witnesses 
who  testify  to  seeing  weapons  as  to  whose 
hands  ther  were  in.— Boss  Boadhoose,  36 
Cal.  580. 
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[i]  Plaintiff  may  show  either  by  prior  deed 
or  by  parol  that  party  ousted  was  holding  for 
him.— Morgan  t.  Biggixli^  37  Cal.  09. 

[j]  Neither  evidence  of  a  parol  agreement 
for  a  title  nor  evidence  of  a  paper  title  are 
admissible  in  an  action  of  nnlawfnl  detainer. 
Mecham  v.  ItfcKay,  37  Oal.  154. 

[k]  Bvidenee  of  possession  to  be  relevant 
must  tend  to  prove  possession  at  time  of  al- 
leged entry. — Morgan  v.  Biggins,  37  CaJ.  69. 

[1]  Evidence  of  title  is  allowed  for  the  pur- 
pose of  showing  that  the  entry  was  made 
in  good  faith,  but  not  for  the  purpose  of  try- 
ing title.— Shelby  v.  Hooaton,  38  Cal.  410. 

[m]  Actual  inelosnre  or  other  evidence  of 
possession  at  or  within  five  days  of  the  date 
of  the  alleged  entry  of  defendant  must  be 
shown  in  order  to  maintain  an  action  for 
forcible  or  unlawful  entry  and  detainer. — 
Wilbur  V.  Cherry,  39  CaL,  660. 

[n]  Belation  of  landlord  and  tenant  must 
be  shown  to  exist,  otherwise  plaintiff  cannot 
recover;  and,  if  that  relation  is  shown  to 
exist,  the  defendant  must  be  permitted  to 
prove,  if  he  can,  that  he  did  not  enter  under 
the  lease,  but,  being  already  in  possession, 
was  induced  to  accept  a  lease  from  the  plain- 
tiff by  fraudulent  and  false  representations 
that  the  plaintiff  owned  the  propertyj  when 
it  belonged  to  another,  and,  if  the  tenant  can 
show  such  state  of  facts,  he  is  not  estopped 
by  the  lease. — Johnson  v.  Chely,  43  Cal.  299. 

[o]  Defendant,  io  an  action  of  unlawful  de- 
tainer, may  introduce  evidence  that  before 
the  plaintiff  acquired  possession  he  had  ex- 
ercised acts  of  dominion  over  the  premises, 
as  tending  to  show  a  claim  of  title  in  good 
faith. — Conroy  v.  Duane,  45  Cal.  597. 

[p]  If  the  plaintiff  in  forcible  entry  and 
detainer  entered  upon  the  demanded  premises 
without  resistance,  and  remained  for  some 
weeks  in  the  undisturbed  possession,  the  de- 
fendants cannot  prove  that  before  his  entry 
they  had,  under  a  claim  of  title,  inclosed  and 
occupied  the  premises,  and  were  thas  occupy- 
ing it  when  be  entered.— Bowers  v.  Cherokee 
Bob, -45  CaL  495. 

[q]  Jt  a  lease  of  land  contains  a  provision 
that,  during  the  term,  the  lessor  may  occupy 
an^  part  of  the  demised  premises,  and  if  he 
brings  forcible  entry  and  detainer  during  the 
term  against  a  stranger  to  the  lease  to  re- 
cover the  demised  premises,  he  may  prove 
on  the  trial  that,  Dotwithatanding  the  lease, 
he  was  occupying  the  same  when  the  defend- 
ant entered. — Bowers  v,  Cherokee  Bob,  45 
Cal.  405. 

[r]  If  the  defendant  in  unlawful  detainer, 
for  the  purpose  of  showing  that  he  entered  on 
the  demanded  premises  in  good  faith  under  a 
claim  of  title,  offers  in  evidence  a  deed,  the 

Slaintiff  in  rebuttal  may  introduce  a  prior 
eed  of  the  grantor  to  another  person,— <ten- 
Toy  V.  Duane,  45  Cal.  697. 

[s]  In  an  action  of  unlawful  detainer  a 
deed  executed  to  the  defendant  after  hia  en- 


try is  not  admissible  in  evidence  for  any  pur- 
pose.— Conroy  v.  Duane,  45  Cal.  597. 

[t]  Evidence  that  land  is  public  surveyed 
land  of  the  United  States,  and  that  the  de- 
fendant is  a  qualified  pre-emptor,  and  that 
before  filing  hia  answer  he  has  filed  his 
declaratory  statement  in  the  United  States 
land  office,  is,  if  uncontradicted,  sufiicient 
evidence  of  an  entry  in  good  faith  to  prevent 
the  plaintiff  from  recovering  in  unlawful  de- 
tainer, when  he  relies  on  prior  posseHlon.— 
Townsend  v.  Little,  45  Cal.  673. 

{n]  A  deed  of  the  premises  is  not  admissible 
in  evidence,  in  an  action  of  forcible  entry 
and  detainer,  for  the  purpose  of  showing 
posseasion  ia  the  plaintiff  at  the  time  of  the 
alleged  entry  of  defendant;  for  a  deed  shows 
transfer  of  title  to  the  grantee,  but  does  not 
tend  to  show  actual  transfer  of  possession. — 
Sanchez  v.  Lonreyro,  46  Cal.  641. 

[v]  Plaintiff  cannot  prove  title  in  himself 
in  rebuttaL— Dennis  v.  Wood,  48  CaL  361. 

[w]  In  an  action  for  forcible  detainer  evi- 
dence is  not  admissible,  on  the  part  of  the 
defendant,  to  show  that  the  entry  was  made 
in  good  faith  and  under  claim  and  color  of 
title.  Under  the  code  all  entries  on  the 
actual  possession  of  another  are  unlawful, 
and  the  question  of  good  or  bad  faith,  on  the 
part  of  the  defendant,  no  longer  affects  the 
light  of  the  recovery. — ^Voll  v.  Hollis,  60  Cal. 
669. 

[x]  In  an  action  of  forcible  entry  and  de- 
tainer, a  lease  executed  to  defendant  from  a 
third  person  is  not  admissible  to  show  the 
good  faith  of  defendant's  entry. — Holland  v. 
Green^62  Cal.  67. 

* 

[y]  In  an  action  for  forcible  detainer, 
brought  by  a  lessee,  his  lease  is  admiseible 
in  evidence,  in  connection  with  his  former 
possession,  to  show  the  extent  of  his  posses- 
sion and  his  right  thereto. — Murphy  t.  Sny- 
der, 67  CaJ.  451,  8  Pac  2. 

[z]  Facts  necessary  to  be  shown  to  main- 
tain action  stated.— Castro  T.  Tewksbury,  69 
Cal.  563,  11  Pac.  339. 

[aa]  A  judgment-roll  in  an  action  of  unlaw- 
ful detainer  is  not  evidence  of  title  to  the 
demanded  premised,  and  is  inadmis^ble  for 
such  purpose  in  an  action  of  ejectment  be- 
tween the  same  parties. — ^Fish  t.  Benson.  71 
CaL  428,  12  Pac.  454.  '. 

[bb]  Where  plaintiff  had  been  in  possession 
for  the  period  required  by  statute  to  enable 
him  to  bring  the  action,  and  the  court  re- 
fused to  admit  documents  showing  title  in 
plaintiff  as  bearing  on  defendant's  good 
faith,  but  received  them  to  show  that  defend- 
ant's  title  had  been  transferred  to  plaintiff, 
no  injury  could  have  been  produced  by  their 
admission  for  that  purpose,  as  no  finding  was 
made  on  the  subject  of  title. — Bank  of  Cali- 
fornia V.  Taaffe,  76  Cal.  626,  18  Pac  781. 

[cc]  Title  ia  not  in  issue  in  statutory  action 
of  unlawful  detainer,  and  evidence  of  title  in 
defendant  is  inadmiasible. — Felton  v.  Millard, 
81  Cal.  542,  21  Pac  533,  22  Pac  670. 
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[dd]  A  nonsuit  is  properly  denied,  where 
the  proof  shows  the  ezecation  of  the  lease 
and  the  default  in  the  payment  of  the  rent 
provided  therein,  and  there  is  an  admiasion 
in  the  answer  that  the  defendants  held  pos- 
session of  the  demised  premises. — ^Enowles  t. 
Horphy,  107  CaL  107,  40  Pao.  111. 

[ee]  In  an  action  for  a  forcible  and  nnlaw- 
fnl  detainer,  in  which  the  defendants  pleaded 
qniet  and  peaceable  possession  of  the  de- 
manded premises  for  more  than  one  year  eon- 
tinuonsly  next  before  the  commencement  of 
the  action,  where  it  appeared  that  the  plain- 
tiff and  the  defendants  owned  adjoining 
farms  and  the  cootroversy  involved  the  loca- 
tion of  a  disputed  boundary  between  them, 
evidence  is  admissible  for  the  defendants  to 
show  that  a  survey  locating  the  disputed  line 
was  agreed  to  several  years  before  the  action 
was  brought,  and  that  defendants  then  took 
possession  of  the  disputed  strip  under  that 
agreement,  with  the  knowledge  and  consent 
of  plaintiff,  and  had  maintained  the  posses- 
sion thereof  until  the  action  was  brought. — 
Flint  ▼.  Lovdall,  122  Cal.  551,  55  Pac  424. 

[ff]  Where  the  pleadings  are  verified,  and 
the  execution  of  the  lease  and  its  contents 
are  not  denied,  proof  of  a  copy  of  the  lease 
can  add  nothing  to  the  admissions  of  the 
pleadings,  and  cannot  be  prejudicially  erro- 
neous. But  if  the  defendaot  is  io  possession 
of  the  originiQ  lease,  and  after  being  notified 
to  produce  it,  has  failed  to  do  so,  and  does 
not  object  to  the  reasonableness  of  the  notice, 
the  copy  is  admissible,  and  is  not  subject  to 
the  objection  that  it  is  not  the  best  evidence. 
Harloe  v.  Lambie,  132  CaL  183,  64  Pac  88. 

[g|;]  In  forcible  detainer,  under  Code  of 
Civu  Procedure,  section  1160,  evidence  of 
titie  in  defendant  is  inadmissible. — ^Lasserot 
T.  Gamble  (Cal.),  46  Pae.  917. 

[hh]  In  an  action  against  a  lessor  by  the 
lessee  for  forcible  detainer  it  was  competent 
to  show  that  plaintiff  was  arrested  at  de- 
fendant 's  instance,  for  the  purpose  of  getting 
him  away  from  the  premises,  so  that  defend- 
ant might  enter  and  take  possession  thereof. 
Laaserot  v.  Gamble  (CaL),  46  Pae.  917. 

[ii]  Evidence  held  to  justifjy  a  finding  that 
plaintiff's  vacation  of  certain  premises  was 
forcible  and  with  a  strong  hand. — Highland 
Park  Oil  Co.  Western  Slinerals  Co.  (Cal. 
App.),  82  Pae.  228. 

IV>B  AtrrHDBims  iboh  Othbb  Statu: 

Title  and  .color  of  title,  when  may  be 
given  in  evidence  in  actions  of  forcible 
entry  and  detainer:  77  Am.  Dec.  552, 
note.  See,  also,  19  Cyc.  1163-1168;  23 
Cent.  Dig.,  cols.  1366-137S,  SS  134-140. 

g  68.  Damages. 

[a]  Under  the  "act  prescribing  ilie  moHv 
of  maintaining  and  defending  possessory  ac- 
tions or  lands  belonging  to  the  United 
States,'*  8.  entered  upon  a  portion  of  land 
unoccupied,  marked  it  out,  so  that  the  bound- 
aries tliereof  might  readily  be  traced,  re* 


sided  upon  it,  and  was  turned  out  by  B. 
Held  that,  by  an  action  of  forcible  entry  and 
detainer,  8.  might  recover  the  land,  but  not 
a  fine  or  treble  damages. — Stark  T.  Barnes, 
4  Cal.  412. 

[b]  Power  of  county  court  to  treble  the 
damages  by  way  of  penalty  in  actions  of 
forcible  entry  results  by  necessary  inaplica- 
tion  from  its  power  to  try  de  novo.— O'Cal- 
laghan  v.  Booth,  6  Cal.  63. 

[c]  The  complaint  in  an  action  of  forcible 
entry  need  not  pray  for  treble  damages,  to 
warrant  the  court  in  trebling  them. — Hart 
V.  Moon,  6  Cal.  181. 

[d]  Under  the  twelfth  section  of  our  forci- 
ble entry  and  detainer  act  plaintiff  is  not 
compelled  to  claim  damages  for  waste  and  in- 
jury, or  for  rents  and  profits.  He  may  sim- 
ply claim  possession;  and,  in  a  subsequent 
suit,  may  recover  damages  for  waste  com- 
mitted pending  the  action  of  forcible  entry 
and  detainer. — Hicks  v.  Herring,  17  Cal.  566. 

[e]  In  forcible  entry  and  detainer  it  is  op- 
tional with  plaintiff  either  not  to  claim  any 
damages,  or  to  claim  only  such  as  arise  from 
loss  of  rents,  or  from  waste,  or  from  both. 
There  is  no  such  connection  between  the 
rents  and  profits  and  waste  committed  as  to 
require  the  damages  from  the  loss  of, the  one 
and  the  commission  of  the  other  to  be  united 
in  the  same  demand. — ^Hicka  t.  Herring,  17 
Cal.  566. 

[f  ]  Section  12  of  the  forcible  entry  and  de- 
tainer act,  providing  that  damages  shall  be 
assessed  for  waste  and  injury,  and  as  well  for 
rents  accruing  during  the  detainer,  and  that 
the  verdict  shall  find  the  monthly  value  of 
rents  and  profits,  puts  rents  and  damages  on 
equal  footing,  and  makes  only  those  accruing 
after  the  detainer  recoverable. — Howard  v. 
Valentine,  20  Cal.  282. 

[g]  Value  of  the  rents  and  profits  of  the 
premises  is  not  required  by  the  statute  to  be 
stated  in  the  complaint,  and  without  such 
statement  may  be  awarded  as  damages.-^ 
Holmes  v.  Horber,  21  Cat.  65. 

[b]  When  a  complaint  on  forcible  entry 
asks  for  treble  damages,  the  court  may  grant 
it,  although  the  statute  allowing  such  dam- 
ages is  not  ^ecially  referred  to. — Watson 
Whitney,  23  Cal.  375. 

[i]  Tn  actions  of  forcible  entry  and  detainer 
damages  may  be  assessed  both  for  waste  and 
injury,  and  for  the  value  of  the  rents  and 
profits.— Tewksbury  v.  O'Connell,  25  Cal.  262. 

[j]  If  a  complaint,  in  an  action  arising 
under  the  act  concerning  forcible  entries  and 
unlawful  detainers,  contains  proper  aver- 
ments of  damages  sustained,  and  plaintiff  re- 
covers, and  damage^  are  found,  either  by  the 
court  or  by  the  verdict  of  a  jury,  it  is  the 
duty  of  the  court  to  treble  the  damages,  al- 
though treble  damages  are  not  asked  for  in 
the  cnraplaint. — Tewksbury  O'Connell,  25 
Cal.  262. 

[k]  In  an  action  of  forcible  entry  and  de- 
tainer, the  {daintifl  can  recover  the  Talue  of 
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rents  and  profits  from  the  date  of  tbe  entry 
to  the  rendition  of  indgment,  without  regard 
to  whether  he  would  have  had  tbe  right  to 
the  possession  of  the  premises  during  the 
whole  of  that  time  or  not. — ^BofE  Dnane,  S7 
Cal.  565. 

[I]  In  an  action  of  forcible  entry  and  de- 
tainer, damages  cannot  be  recovered  for  the 
detention  of  tbe  whole  of  a  tract  of  land 
when  the  ouster  of  the  plaintiff  is  shown  to 
be  of  a  part  only^ — Thompson  t.  Smith,  88 
Cal.  527. 

[m]  Measare  of  damages  against  tenant  is 
three  times  actual  value  of  use  and  occupa- 
tion while  unlawfully  detained. — Kower  t. 

Gluck,  33  Cal.  407. 

[n]  Damages  cannot  be  awarded  to  plaintiff 
for  a  forcible  entry  unless  he  also  recover 
posaession  of  the  premises. — Brawley  t.  Eis- 
don  Iron  Works,  38  Cal.  676. 

[o]  In  an  action  of  forcible  entry  and  de- 
tainer, damages  are  not  recoverable  for  in- 
jury to  credit,  nor  for  bodily  or  mental  pain. 
Anderson  v.  Taylor,  56  Cat  181,  38  Am.  B^, 
58. 

[p]  Under  Code  of  Civil  Procedure,  section 
1774,  providing  that,  on  the  trial  of  an  un- 
lawful detainer,  it  shall  be  the  doty  of  the 
court  to'  assess  the  damages  occasioned  by  the 
unlawful  detainer,  and  to  render  judgment 
against  defendant  for  the  rent  due,  and  for 
three  times  the  amount  of  the  damages  as- 
sessed, the  county  court  has  no  power,  after 
having  once  entered  a  judgment  for  restitu- 
tion without  damages  against  the  tenant,  to 
afterward  render  a  second  judgment  for 
treble  damages. — ^Iburg  v.  Fitch,  57  Cal.  189. 

[q]  Damages  for  unlawful  detainer  held  not 
excessive.— Taylor  v.  Terry,  71  Cal.  48,  11 
Pac.  813. 

fr]  If  unlawful  entry  of  defendants  deprive 
aintiffs .  of  half  the  crop  that  would  other- 
wise be  obtained,  they  are  liable  therefor. — 
Giddings  v.  Land  and  Water  Co.,  83  Cal.  100, 
23  Pae.  196. 

[s]  Plaintiff  in  an  action  of  forcible  de- 
tainer  alleged  her  possession  of  certain  land, 
and  entry  of  defendants  in  her  absence.  She 
also  alleged  a  demand  and  refusal  of  surren- 
der, and  that  the  defendants  "have  ever 
since  said  demand  refused,  and  they  still  re- 
fuse, to  surrender  the  same  to  plaintiff." 
The  complaint  claimed  restitution,  damages, 
and  that  damages  be  trebled.  Defendants 
denied  plaintiff's  possession,  but  admitted 
their  entry  and  detainer  of  possession  till  five 
days  after  demand,  and  denied  damage;  thus 
putting  plaintiff's  possession  and  the  ques- 
tion of  damage  alone  in  issue.  Held,  that  a 
verdict  for  plaintiff  entitles  her  to  a  judg- 
ment for  treble  the  amount  of  the  verdict. — 
Biramer  r,  Blasingame,  94  Cal.  130,  39  Pae. 
857. 

Foa  AUTHOBmas  nou  Othxb  States; 

See  19  Cvc.  1168;  23  Cent.  Dig.,  wis. 
1375-1381,  St  141-152. 


g  69.  TrlaL 

[a]  Where,  in  an  action  by  an  agent,  proof 
was  admitted  without  objection  of  the  acts 
of  the  agent  in  renting  and  controlling  the 
property  for  the  principal,  defendant  can- 
not afterward  claim  a  nonsuit  on  the  general 
ground  that  no  power  of  attorney  from  the 
principal  waa  shown,  and  that,  therefore,  his 
possession  was  not  sufficiently  proven. — Min- 
tnrn  v.  Burr,  16  CaL  107. 

FOB  AnTHOBITIBS  TBOU  OTHXB  STATBS; 

See  19  Cyc.  1170,  1171;  23  Cent.  Dig., 
cols.  1382-1393,  S8  155-159. 

§  70.   Scope  of  Inquiry. 

[a]  Validity  of  lease  under  which  lessee 
held  premises  cannot  be  tried  in  an  action  for 
forcible  entry,  nor  can  the  lessee  be  deprived 
of  the  advantages  resulting  from  tbe  posses- 
sion of  the  premises  under  the  lease,  by  a 
forcible  ouster  under  legislative  enactment. — 
ICoCauley  v.  Weller,  12  Cal.  500. 

[b]  The  action  of  forcible  entry  and  de- 
tainer is  a  summary  proceeding  to  recover 
possession  of  premises  forcibly  or  unlawfully 
detained.  The  inqairy  in  such  cases  is  con- 
fined to  the  actual  peaceable  possession  of 
the  plaintiff,  and  the  unlawful  or  forcible  ous- 
ter or  detention  by  defendant,  the  object  of 
the  law  being  to  prevent  tbe  disturbance  of 
the  public  peace  by  the  forcible  assertion  of 
a  private  right. — ^MoCanley  v.  Weller,  18  CaL 
600. 

[c]  Title  cannot  be  tried  in  action  of  un- 
lawful detainer. — ^ICecham  v.  McKay,  37  CaL 
154. 

[d]  Denial  that  plaintiff  owned  buildings 
on  premises  in  controversy  does  not  raise  an 
issue  which  can  be  tried  in  that  action, — 
Warburton  v.  Doble,  38  CaL  619. 

[e]  When  damages  are  claimed  which  do 
not  necessarily  result  from  the  forcible  entry 
or  detainer,  as  for  waste,  the  title  to  the 
property  alleged  to  have  been  injured  is  a 
proper  subject  of  inquiry. — Warburton  v. 
Doble,  38  Cal.  619. 

[f]  Bight  of  possession  cannot  be  litigated 
in  an  action  of  forcible  entry  and  unlawful 
detainer. — Sanchez  v.  Loureyro,  46  Cal.  641. 

[g]  Question  of  good  faith  does  not  arise 
under  the  code  in  forcible  entry  suit. — Bank 
of  California  v.  Taaff^  70  CaL  630,  18  Pae. 
781. 

[h]  Title  or  right  to  possession  is  not  in- 
volved in  action  of  forcible  detainer. — bid- 
dings V.  Land  and  Water  Oo«  83  CaL  100,  23 
Pae.  196. 

[i]  In  forcible  detainer  eases  inqniry  !• 
confined  to  actual  peaceable  possession  of 

plaintiff  and  unlawful  or  forcible  ouster  or 
detention  by  defendant. — Giddinga  v.  Land 
and  Water  Co.,  83  Cal.  100,  23  Pao.  100. 

[j]  Title  is  never  involved  in  action  of  nn- 
lainul  detainer,  and  the  defendant  eannot  set 
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up  an  ontitanding  title,  or  show  anj  tttie  act 
deriTed  from  the  landlord. — Commissionen  t. 
Barnard,  98  CaL  199.  32  Pac.  982. 

[k]  In  an  action  of  anlawfnl  detainer 
against  a  lessee,  the  qaestion  of  title  is  not 
involved;  and  the  lessees  cannot  avoid  the 
obligation  assumed  hj  reason  of  the  lease, 
by  uiowing  that  the  lessors  did  not  have  tha 
title  to  the  premises  demised  to  them.— - 
Knowles  T.  Murphy,  107  CaL  107,  40  ^e. 


FOB  ATTTBCOIXniS  ROH  OTHKB  SUTU: 

Bee  23  Cent.  Dig.,  eolB.  1883,  1884,  |  166. 

S  71.   Instructions. 

[a]  In  an  action  of  forcible  entry  and  de< 
tainer,  an  iuBtmction  to  the  jury  that,  if 
the  entry  was  made  in  the  night,  while  the 
plaintiff  was  in  the  actual  and  peaceful  pos- 
seseion  of  the  premises,  and  the  defendant 
took  posaession  with  the  avowed  intention' 
of  keeping  possession,  and  actually  did  keep 
possession,  it  was  rafflcieni  evidence  of  force 
to  maintain  the  action,  is  erroneous,  as  not  ob- 
serving the  proper  distinction  between  a  for- 
cible entry  and  a  forcible  detainer,  and  in 
omitting  to  connect  the  instruction  with  a  de- 
mand made  for  the  possession,  which  was 
shown  in  evidence. — ^Fogarty  v.  Kelly,  24  Cal. 
317. 

[b]  In  an  action  of  forcible  entry  against 
one  of  several  persons,  an  instruction  that, 
if  the  jury  And  that  the  plaintiff  was  forci- 
bly ousted  from  the  premises,  they  will  find 
for  the  plaintiff,  is  erroneous,  unless  "by  the 
defendant"  be  inserted  after  "ousted.**— 
Boaa  V.  Soadhouse,  36  Cal.  580. 

[e]  A  verdict  of  guilty  of  an  "unlawful 
entry  and  forcible  detainer"  is  proper  in 
form  nnder  the  second  section  of  the  forcible 
entry  and  detainer  act  of  April  2,  1S66.  The 
third  section  of  the  act  applies  to  a  different 
class  of  detainers. — Conroy  t.  Duane,  45  Cal. 
597. 

[d]  In  an  action  for  unlawful  entry,  under 
code,  section  1160,  it  appeared  that  the  de- 
fendants entered  upon  the  mining  claim  of 
the  plaintiff  under  the  claim  that  the  plain- 
tiff's location  was  void,  and  with  the  pur- 
pose of  themselves  locating  it;  and  the  court 
uiatrncted  the  jury  that,  if  the  defendants 
entered  peaceably  and  in  good  faith,  believ- 
ing themselves  to  be  the  true  owners,  they 
were  entitled  to  a  verdict,  but  that  a  ^arty 
cannot  enter  for  the  purpose  of  obtaining 
title  or  color  of  right,  bat  must  have  it  before 
he  enters,  and  refused  to  instruct  the  jury 
that  if  the  entry  was  made  peaceably  and  in 
good  faith,  believing  the  mine  open  to  loca- 
tion, the  entry  was  not  onlawfnl.  Held,  that 
there  was  no  error. — ^Pheniz  Hill  ate.  Co.  t. 
Lawrence,  55  Cal.,  143. 

[e]  An  instruction  to  the  jury  that  if  they 
should  find  from  the  evidence  that  a  few 
days  before  the  eommeneement  of  the  action 
the  defendants  were  npon  the  premises,  or 
entered  thereon  and  drove  the  plaintiff  and 


her  agents  and  employees  off  the  premises, 
and  prevented  them  from  plowing  the  prem- 
ises, t>y  threats  or  force,  such  acts  were  acts 

of  possession  on  the  part  of  the  defendants, 
and  that,  if  there  was  no  evidence  to  the  con- 
trary, they  might  presume  and  find  that  the 
defendants  were  in  possession  at  the  time  of 
the  commencement  of  the  action,  is  erroneous. 
Possession  of  the  defendants  must  be  shown 
as  a  fact,  and  cannot  be  inferred  from  the 
mere  commission  of  a  treuHtss  by  defendants 
upon  the  possession  of  plaintiff. — ^Frazier 
Lynch,  97  Cal.  370,  32  Pac.  319. 

[f]  An  instruction  that  the  entry  of  the 
owner  upon  the  premises  by  force  or  show 
of  force  was  unlawful,  and  that  if  the  ap- 

Esllant  aided  and  abetted  such  entry  he  was 
able  for  the  death  of  a  person  killed  in 
connection  with  the  entry,  though  he  did  not 
aid,  abet,  advise,  or  encourage  the  actual 
killing,  is  erroneous,  not  being  qualified  by 
the  statement  that  no  liability  for  damages 
was  created  against  any  of  the  defendants 
for  the  entry  upon  the  land,  nor  for  the  ez- 
polsiou  or  attempt  at  expulsion  of  the  occu- 
pants by  force,  unless  more  force  or  violence 
was  used  than  was  reasonably  necessary.— 
Burnham  v.  Stone,  101  Cal.  164,  35  Pac.  627. 

[g]  It  was  proper  for  the  jury  to  consider 
the  agreement  testified  to,  as  a  circumstance 
tending  to  show  who  was  in  fact  in  posses 
sion  of  the  land  at  the  time  of  the  alleged 
entry;  and  the  court  might  properly  state 
the  evidence  in  relation  thereto,  and  instruct 
the  jury  that  if  they  should  believe  from  all 
the  evidence  that  the  defendants  and  not  the 
plaintiff  were  in  possession  of  the  land,  or 
were  exercising  acts  of  ownership  over  it 
inconsistent  with  plaintiff's  peaceable  posses- 
sion at  the  time  of  tho  alleged  forcible  entry, 
their  verdict  should  be  for  the  defendants. — 
Flint  V.  Lovdall,  122  Cal.  651,  55  Pac  424. 

Fob  Atttborities  tbom  Other  States: 

See  19  Cyc  1171;  23  Gent  Dig.,  cols. 
1385-1389,  S  158. 

S  72.   QtMsUoiis  for  Jte7. 

[a]  Forcible  detainer  is  a  question  of  fact. 
Fogarty  v.  Kelly,  24  Cal.  321. 

Fob  Authohities  ntoii  Othkb  States: 

See  19  Cyc.  1170;  23  Cent.  Dig.,  cols. 
1384,  1385,  {  157. 

$  78.   Verdict  and  Findings. 

[a]  A  verdict  in  favor  of  one  defendant 
and  against  another,  in  forcible  entry  and 
detainer,  is  conclusive  on  the  points  that  the 
plaintiff  was  peaceably  in  actual  and  ezclo* 
sive  possession,  that  the  one  defendant  un- 
lawfully and  forcibly  entered,  and  that  the 
other  did  not  assist  in  the  trespass,^ — ^Fre- 
mont V.  Crippen,  10  Cal.  211,  70  Am.  Dee.  711, 

[b]  Verdict  for  plaintiff  in  forcible  entry 
is  conclusive  against  posaession  of  a  corpo- 
ration defendant  found  not  guilty  of  forci- 
ble entry. —  Freemont  ▼.  Crippen,  10  CaL  81L 
70  Am.  Dee.  711. 
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[e]  If  the  findings  in  an  action  nnder  the 
statute  in  relation  to  forcible  entriea  and  de- 
tainers show  affirmatively  that  the  entry  or 
detainer  was  without  force,  violence,  fraud 
or  menace,  they  are  repugnant  to  the  judg- 
ment, 80  far  as  it  may  be  for  a  forcible  en- 
try or  forcible  detainer,  as  defined  in  the 
second  section  of  the  statute,  but  not  so  far 
as  it  may  be  for  a  forcible  detainer,  as  de- 
fined in  the  third  section,— Shelby  v.  Hous- 
ton, 38  Cal.  410. 

[d]  In  an  action  for  unlawful  detainer  there 
is  no  error  in  finding  the  amount  of  rent  due 
at  the  time  of  the  trial.— Mason  t.  Wolff,  40 
Cal.  246. 

[e]  It  appearing  that  plaintiff  had  pur- 
chased a  building  on  leased  premises  from  the 
tenant  without  the  knowledge  of  the  owner, 
placing  his  buggy  in  the  same,  and  allowing 
goods  of  the  tenant  to  remain,  and  that,  after 
the  expiration  of  the  lease,  the  owner  of  the 
premises,  in  plaintiff's  abaence,  entered  on 
the  same,  opened  the  doors  of  the  building, 
threw  out  the  goods  therein  and  threw  down 
a  fence  erected  after  the  expiration  of  the 
lease,  a  finding  "that  plaintiff  was  never  in 
the  peaceable  possession  of  the  premises," 
and  "that  defendant  did  not,  with  forc^  or 
violence  or  with  strong  hand,  enter  upon  or 
break  into  said  building  or  premises,"  is  jus- 
tified by  the  evidence. — Tivnen  ▼.  Monahan, 
76  Cal.  131,  18  Pae.  144. 

[f]  In  unlawful  detainer,  defendant  claimed 
the  premises  as  legatee  of  her  husband, 
though  she  admitted  having  signed  a  lease 
from  plaintiff's  grantor,  but  denied  that  she 
ever  took  or  hired  the  property  under  it. 
The  court  found  that  she  signed  the  lease, 
but  failed  to  find  whether  it  was  executed 
and  delivered.  Held,  that  such  finding  was 
error,  as  not  covering  the  material  issues. — 
Davidson  v.  Ellmaker,  84  Cal.  21,  23  Pac. 
1026. 

[g]  Where  the  complaint  alleged  that  the 
monthly  value  of  rents  and  profits  was  one 
hundred  and  twenty-five  dollars,  and  the  an- 
swer denied  that  it  was  more  than  seventy- 
five  dollars,  and  the  record  showed  that  find- 
ings of  fact  were  not  waived,  the  court  'e 
failure  to  determine  the  monthly  value  of 
the  premises  was  error. — Lee  Chuck  v.  Quan 
Wo  Chong,  91  Cal.  593,  28  Pae.  45. 

[h]  Where  a  complaint  charges  both  a  forci- 
ble entry  and  a  forcible  detainer,  a  finding 
that  the  plaintiff  was  the  owner  and  in  pos- 
session of  the  property  should  be  construed 
to  import  that  he  was  in  the  actual  and 
peaceable  possession  thereof  at  the  time  when 
he  waa  forcibly  removed  therefrom,  and  that 
he  was  entitled  to  the  possession  at  the  time 
of  the  forcible  detainer;  and  the  finding 
being  suflicient  to  support  a  judgment  for 
forcible  detainer,  it  is  immaterial  whether 
it  is  sufficient  to  support  a  judgment  upon 
the  ground  of  forcible  entry. — Adams  v.  Hel- 
bing,  107  Cal.  298,  40  Pac.  422. 

[i]  A  finding  that  defendants  "took  pos- 
session on  June  26,  1893,"  negatives  the 
allegation  that  they  were  in  continuous  pos- 


session from  May  1,  1893. — Amador  Gold 
Mine,  Limited,  v.  Amador  Gold  Mine,  114 
CaL  346,  46  Pae.  80. 

[j]  Where,  in  an  action  of  forcible  entry 
and  detainer,  set  ont  in  several  distinct 
counts  in  different  ways,  the  findings  show 
that,  on  the  day  mentioned  in  the  complaint, 
the  plaintiff  was  in  the  peaceable  possession 
of  the  premises;  that  on  that  day  the  de- 
fendants wrongfully  entered  thereon,  and 
have  ever  since  forcibly  detained  possession 
thereof  from  the  plaintiff;  and  the  facts 
thus  found,  together  with  the  admissions  con- 
tained in  de^ndants'  answer,  make  out  a 
cause  of  action  alleged  in  favor  of  the  plain- 
tiff— it  is  no  cause  of  complaint  on  the  part 
of  defendants  that  the  court  did  not  find  the 
facts  in  as  many  ways  as  they  were  set  out 
in  the  complaint. — ^Porter  v.  Murray,  12  Pae. 
425. 

[k]  In  an  action  for  unlawful  detainer,  a 
verdict  ikat  '*we,  the  jury,"  find  for  plains 
-tiff  "that  he  ia  entitled  to  the  possession  of 
the  premises  in  controversy,  and  assess  bis 

damages  at  $—  ,  and  entitled  to  the  sum 

of  thirty  dollars  as  rent  per  month,"  is  not 
sufficiently  definite  to  support  a  judgment 
for  rent  at  the  rate  of  thirty  dollars  per 
month  from  April  Ist,  the  date  of  the  termi- 
nation of  the  lease  under  the  notice  which 
was  conceded  to  have  been  given  to  July 
16th,  the  date  the  verdict  was  rendered.-^ 
Diggs  T.  Porteus,  33  Pae.  447. 

For  A-nnHORims  nou  Othxb  States: 

See  19  Cyc.  1171;  88  Cent.  Dig.,  cols. 
1389-1393,  i  159. 

§  74.  Jodgmut. 

Effect  of  Jodgmenfc  la,  as  tar.   8m  JOdgmBl,  | 

411. 

[a]  In  an  action  for  forcible  entry  and  de- 
tainer, where  the  description  ot  the  premises 
was  sufficient  otherwise  to  clearly  identify 
them,  it  waa  held  that  an  error  in  the  com- 
plaint and  judgment,  in  speaking  of  the  lot 
as  in  the  northeasterly,  instead  of  the  north- 
westerly, corner  of  a  larger  lot,  was  imma- 
terial, and  the  judgment  was  affirmed. — ^Paul 
T.  Silver,  16  CaL  73. 

[b]  A  judgment,  in  an  action  of  forcible 
entry  and  detainer,  directing  the  costs  to  be 
paid  in  gold  coin,  js  erroneous. — More  Del 
Valle,  28  Cal.  170. 

[c]  Judgment  in  unlawful  detainer  works  a 
forfeiture  of  lease. — Iburg  v.  Fitch,  57  Cal. 
192. 

[d]  After  judgment  against  subtenants  for 
restitution,  a  judgment  fifteen  months  later 
against  tenant  for  treble  damages  is  erro- 
neous.—Iburg  V.  Fitch,  57  189. 

[e]  In  an  action  of  unlawful  detainer,  com- 
menced three  days  after  the  alleged  expira- 
tion of  defendants'  term,  where  the  com- 
plaint alleges  that  the  monthly  value  of  the 
rents  and  profits  is  one  hundred  and  twenty- 
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five  dollars,  and  the  answer  denies  that  it  ia 
more  than  seventy-five  dollars,  a  judgment 
for  three  hundred  and  seventr-flve  dollars 
"being  trebled  rent  for  laid  premiui," 
which  is  based  on  said  pleadings,  withont 
eTidenee  of  ^ne,  is  erroneons.— Lee  Chnek 
▼.  Qnaa  Wo  Chong,  91  OaL  693,  28  Pae.  45. 

VOa,  AVTB0EITIB8  ROlf  OKHIB  SUIH: 

Bee  19  pfe.  1I73-117S;  88  Cent.  Dig.,  eols. 
1S94-1S98,  SS  163-165. 

i  7S.  BxMotian  and  wm  of  BeHitulton. 

fa]  Writ  of  reititation  obtained  in  an  ao* 
tion  of  forcible  entry  and  detainer .  does  not 
determine  either  the  right  of  property  or  the 
right  of  possession,  and  constitutes  no  de- 
fense to  an  action  of  ejectment. — ^Mitehdl  r. 
Hagood,  0  CaL  148. 

[b]  A  judgment,  in  an  action  of  forcible 
entry  and  detainer,  against  the  husband  is 
sufficient  authori^  to  pat  out  any  member 
of  his  family. — Saundera  Webber,  39  Cel. 
287,  2  Am.  Bep.  449. 

'  [e]  Where  plaintiff  obtains  judgment,  but 
does  not  obtain  possession,  and  a  writ  of  res- 
titution is  not  issued,  and  the  judgment  is 
afterward  reversed,  and  the  action  is  dis> 
missed,  and  pending  the  action  third  parties 
obtain  possession  by  collusion  with  certain 
of  the  defendants,  defendants  are  not  enti- 
tled to  a  writ  to  be  restored  to  posaesslon  as 
against  such  third  persons. — ^Bowers  v.  Cher- 
okee Bob,  46  CaL  279. 

[d]  To  constitnte  foil  execntion  of  judg- 
ment for  plaintiff  the  defendant  and  his  prop- 
erty most  be  removed  from  premises  and  pos- 
session given  to  plaintiff  unless  removal  of 
personalty  be  waived. — Lee  Chuck  v.  Qnan 
Wo  Chong  Co..  81  Gal.  229,  IS  Am.  St  Bep. 
60-n,  22  Pac.  694.  - 

Fo»  AuTHOBima  noii  Othkb  Statbb: 

See  19  Cyc.  1175;  23  Cent.  Dig.,  cols. 
1398-1401,  K  168-168. 

S  7S.  Review— Jurisdiction. 

[a]  New  eonn^  oonrts,  as  organiced  under 
amended  constitution  (January  1,  1864),  had 
authority  to  proceed  with,  try,  and  deter- 
mine appeals  in  eases  of  forcible  entry  and 
detainer  pending  in  the  old  county  courts  on 
December  31,  1863.— Melfinn  t.  Bliss,  31 
CaL  122. 

FOB  AUTBOBims  ROH  OnoBB  STAns: 

Bee  19  Cyc.  1176-1185;  28  Cent.  Dig.,  eols. 
1402-1422,  St  169-187. 


S  77. 


lleservatl<m  of  Oroiiiida. 


[a]  Objection  to  complaint  that  it  does  not 
aver  "actual  possession,"  the  word  "P<»- 
seesion"  only  being  used,  was  a  mere  defect 
in  pleading,  which  shonld  have  been  taken 
advantage  of  below,  where,  if  the  objection 
be  good,  the  complaint  could  have  been 
amended,  bat  it  cannot  be  urged  i>  ths  to- 
OaL  DlfMl,  TeL 


preme  court  for  the  first  time.— Mintnm  t. 
Burr,  18  CaL  107. 

[b]  If  proof  does  not  warrant  damages 
awarded  in  action  of  forcible  entry,  the  de- 
fendant, if  he  wishes  to  have  the  qnestion 
reviewed,  should  either  move  for  a  new  trial 
on  that  ground  or  specify  in  his  bill  of  ex- 
ceptions in  what  particulars  the  evidence  did 
not  justify  the  decision.— Jones  v.  Shay,  60 
CaL  608. 


§  78. 


PwynHiit  Of  Fobs. 


[a]  Under  the  forcible  entry  and  detainer 
act  (Wood's  Digest,  p.  469),  providing  that 
either  party  may  appeal  within  ten  days,  as 
in  other  cases  tried  before  justices  of  the 
peace,  before  he  is  required  to  send  np  the 
papers  the  fees  must  be  tendered  nnoonmtioB- 
ally.— People  v.  Harris,  9  Cal.  571. 


S  70* 


Bond  or  Undertaking. 


[a]  |  If  the  bond  be  void  or  defeetlTe  through 

accident  or  mistake,  a  new  bond  may  be  filed 
on  such  terms  as  the  court  deems  just,  the 
right  of  the  other  party  being  regarded. — 
Babe  v.  Hamilton,  15  Cal  31. 

[b]  On  appeal  from  justice's  eonrt,  in  forei' 
ble  entry  and  detainer,  the  execution  of  an 
appeal  bond  within  ten  days  is  not  a  condi- 
tion to  the  jurisdiction  of  the  county  court- 
Babe  V.  Hamilton,  15  Cal.  31. 

[c]  Bonds  on  appeal  to  the  county  court  in 
forcible  entry  and  detainer  eases  are  gov- 
erned by  the  act  of  1850,  concerning  such 
eases,  and  not  by  the  general  act  regulating 
appeals  from  the  judgment  of  justice  of  the 
peace.  The  act  of  1850  Is  complete  in  itself 
as  to  the  mode  of  perfecting  such  appeals; 
and  a  bond  in  such  case,  with  sureties  ap- 
proved by  the  justice,  is  sufficient,  though 
not  in  double  the  amount  of  the  judgment, 
and  though  no  justification  of  the  snretiM  is 
annexed. — Kennedy  v.  Hamer,  19  CaL  374. 

[d]  An  undertaking  that  the  appellant  will 
pay  all  damages  and  costs  which  may  be 
awarded  against  him  on  appeal,  in  an  action 
of  unlawful  detainer,  as  also  all  the  rents 
and  profits  of  the  premises  in  controversy 
dnring  the  pendency  of  the  appeal,  not  ex- 
ceediBg  six  hundred  dollars,  is  sufficient  to 
sustain  the  appeal. — ^Zoller  T.  HeDonald,  88 
Cal.  130. 


S  80. 


CkmclnilTeness  of  Findings. 


[a]  In  a  snit  for  forcible  entry  and  de- 
tainer, the  finding  upon  confiicting  proofs  will 
not  be  set  aside  on  appeal,  especially  if  it  be 
in  regard  to  matters  of  uncertain  ascertain- 
ment, as  the  value  of  rents  or  damage  to  prop- 
erty.—Paul  V.  Silver,  16  CaL  73. 

I  81.  — —  Harmless  Error. 

[al  It  appearing  that  plaintiff  haa  never 
made  demand  for  possession,  as  required  hy 
Code  of  Civil  Procedure,  section  1160,  subdi- 
vision 8,  and  the  eonrt  having  rightly  found 
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''that  plaintiff  was  sever  in  the  peaceable 
poBsesBion  of  the  premiaes,"  and  "that  de- 
fendant did  not,  with  foree  or  violence  or 
with  strong  hand,  enter  upon  or  break  into 
■aid  buildiog  or  premiaeB,''  the  admiieioa  in 
evidence  of  a  deed  of  the  premiflea  from  de- 
fendant to  another,  made  before  the  commis* 
sion  of  the  alleged  wrong,  if  error,  is  harm- 
leaa,  and  no  ground  for  reversal  of  judgment. 
Tivnen  v.  Monahan,  70  Cal.  131,  18  Pac  14^ 

§  82.   Stay  of  Proceedings. 

[a]  Under  Code  of  Civil  Procedure,  section 
1176,  after  the  trial  judge  has  directed  a  stay, 
and  a  bond  has  been  given  in  the  amount 
fixed  by  him,  he  cannot  withdraw  his  direc- 
tion, and  discharge  the  order. — Lee  Chuck  v. 
Qaan  Wo  Chong,  81  Cal.  222,  15  Am.  St  Bepw 
50,  22  Pac.  594. 

FOB  AUTHOBITISS  IBOM  OTHER  STATES: 

Bee  19  Cyc  1185;  23  Cent.  Dig.,  colB. 
1419-1421,  S  186. 

S  83.   Bestitation  on  BerersaL 

[a]  Where,  In  forcible  entry  and  detaine^ 
plaintiff  had  judgment  in  justice's  court  and 
was  placed  in  possession  of  the  land  by  a 
writ  of  restitution,  and  defendant  appealed 
to  the  county  court,  where  there  was  a  ver- 
dict for  defendant,  the  county  court  had 
power,  after  reversing  the  judgment  of  the 
Justice,  to  award  defendant  a  writ  of  restitu- 
tion.— Kennedy  v.  Hamer,  19  CaL  874. 

[b]  If  plaintiff,  in  forcible  entry  and  de- 
tainer, recovers  judgment,  and  is  placed  in 
possession  of  the  premises  by  a  writ  of  resti- 
tution, and  the  judgment  is  afterward  re- 
versed by  the  supreme  court,  the  eonrt  below 
should  restore  the  defendant  to  the  posaes- 
sion.— Polack  v.  Shafer,  46  Cal.  270. 

[c]  Where  judgment  passes  against  defend- 
ant in  unlawful  detainer,  and  plaintiff  is 
placed  in  possession,  and  defendant  appeals, 
and  judgment  is  reversed,  defendant  is  en- 
titled to  be  restored  to  possession,  though 
plaintiff  has  rented  the  premises  to  ft  tenant. 
Pico  T.  Onyfta,  48  Cal.  639. 

FOB  AUTHORims  noK  Otheb  STATX8: 

See  23  Cent  Dig.,  cols.  1421,  1422,  S  187. 

FOBBEABANOE. 

Of  legil  il|kt  as  oaiuldanition  fox  nets  or  draft. 

8m  Bills  sad  Hotas,  !  4% 
Am  eonsldsraUon  for  contract,    8m  Oontrscts,  | 

8S. 

TsUdltr  of  eonttaet  to  fotlMU  silL   Sm  Oontxaet^ 
I  78. 

rOBEOLOSTTBE. 

Atatment  «r  foredosnn  suit  on  dMlb  of  psztr- 
Bm  AbatflBtnt  and  Bnlvsl,  I  74. 

Of  sgrienttml  lien.   8m  Agtlenttaxe,  |i  18-U. 

Of  nortgsg*  of  mdUUac  and  iMui  sodstr< 
BeOdlag  sad  Lostt  AasoelatloDik  I 


Of  OmXM  nortm*.  >w  Ohaitsl  lltttfa«M.  f 

77-B8. 

Of  mortssge  on  hemssttad.   Sm  HMMrtuds.  |  «l. 
Blghl  to  imtr  trial  In  forMlosne  salt.   8m  JUxy, 
I  14. 

Of  mMhanlea'  Uuis.   8m  KMhsalM'  Uens,  || 

71-104. 

Of  lud  mortm*.    8m  HortfagM,  ||  158-337. 
Of  pled«*d  mortgage.    8m  PledgM,  |  81. 
Of  lions  and  nextgsfM  on  railroads.   Sm  Baft* 
roads,  I  81. 

FOBEION  AOKNOWLEDOBIENT. 

Oortlflcita  of,  M  erldsne*  of  cbaraetor  of  oflev 
making  it.   8m  Aeknowledgmeiit,  S  87. 

ro"'"  :r:-i:T  Af"  -:T:-7Tr.ATiON. 

SCO  Ezecators  and  Adnlalfltzaton,  zn. 

FOBEION  ASSIGNMENTS. 

Foreign  uBlgmnentt  for  boneflt  of  creditors  and 
«tr«t«rrltorial  ofleot  of  locftl  asolgnmonti.  Sm 
AsaignmonU  for  Booodt  of  Otedltois,   S  84. 

FOBEION  CONSTITUTIONS. 

Ooutnustlon  of  provliions  In  stat*  consUtstion 
taken  from.   8m  OoastUntioaal  I«w,  |  19. 

FOBEION  OONTBACra 

Am  taaia  for  attachmsat.   8m  Attaebawt,  I  fl. 

FOBEION  OOBPOBATIONS. 

8m  Oorpoiatlons,  XI. 
Bight  to  benefit  of  atato  Inaolvent  Uwa.    Bm  In- 

•olToney,  f  IS. 
7or«lgn    snioty    companios.   8m    Friadpal  and 

Sorotr,  I  15. 
Taxation  of.   8m  Taxation,  |  88. 

FOBEION  OOUBTS. 

Swl^ns  of  eonxu  of  forolga  MonkilM  as  as- 
tbexl^.   Bm  Ooorti^  I  SS. 

FOBEION  DEBTS. 

UaUU^  to  leiBUS  uadw  sttaetipont    Bm  At* 
tachmort,  i  M. 

FOBEION  DISBABMENT. 

^  to  adnlMlon  of  attoznor  to  faMSl  eomts. 
Sm  AttemST  sad  OUoat,  1  10. 

FOBEION  DISGHABOE. 

In  lasolnaey.   Sm  XastfToaey,  I  131. 

FOBEION  DIVOBOEi 

BSeel  of.   Sm  SiToiea.  i  IW. 
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FOBEIGK  DOMICILE. 

BlfM  to  MUh  pKH**r  kmnc  domMa  ml. 

ts.  • 

70BEI0NER& 
iM  muM. 

rOREION  OUABDIANSRIP. 

8m  OoardUa  aad  Wud,  ||  3.06-107. 

FOBEiaN  JT7D0MENT. 

Intmrt  ott.   8m  Zntenit,  |  S3. 

Jvdgm»vi!tm      focdgn  Mvntrlai.   8m  tnigmtvt,  | 

560. 

JodxmtJiti  ■  ot  Blatar  «tit«i.    8m  Judgmact,  XVII. 
Treof  of  fonign  Jndgmrat  of  eonita  of  JnitloM  of 
tbm  P0M8.    Bm  JutlMt  ffit  tho  Pmm,  |  OS. 

FOREIGN  LANaUAOE. 
Vm  la  nlduuo  of  ■aaavtt  ntttm  In.   8m  Afl- 

FOREION  LAWS. 

Tidlelal  iioUm  of.    8m  Evidence,  |  31. 
PxaaoBpUoot  m  to  Uwt  of  oUut  itatos  and  ot 
fmfsa  conntxlM.   8m  BrldeiiM,  ||  66,  M. 

FOREIGN  PRACTITIONERS. 

ttgtt  to  ftdalMrion  to  practlM  Uv  la  lOMl  wwts. 
8m  AttMBif  «ad  Clint,  |  1^ 

FOBEiaN  BEOEIVEBSHIPS. 

Bm  BoMlMii,  I  88. 

FOREIGN  RESIDENCE. 

UgM  to  «ttMb  pTopozty  of  f  onl(a  nUdoat  ktT- 
lai  doHottie  domlcUt.   8m  AttMkinont,  |  S6. 

FOREIGN  SERVICE. 

SorriM  of  proMH  ontddo  of  itato  m  conforrins 
JorUdlcUoii  OTW  aotUHldtat.  8m  JndcnMiit,  | 
14. 

FOREIGN  SUITS. 

■Islit  to  oBjola  mUou  peWUng  ui  fontgn  Julfilo- 
ttaL   8m  SdsaetloB,  i  81. 

FOREIGN  WILLS. 

Slgbt  of  public  kdmlnlftntor  to  lotton  la  out 
of  foreign  wUL  Sm  Bxocoton  utd  Adminlxtx*. 
ton,  I  era. 

VnbMo  or  neord  of.    8m  WOIm,  ||  101-108. 

FOREMAN  OF  GRAND  JURY. 

Ajpolalinl  of.   8m  Onod  Jmr*  i  U. 

FORENSIC  LAW. 

8m  ruUMmmUrj  Law. 


FORESTS. 

OwBonUp  of.   8m  Wood!  aad  Foniti,  f  !• 

FORFEITURE  OF  CHARTER. 

Of  boaeHelal  uweUtloB.  8m  BntficU  Ainela. 

ttou,  I  28. 

Forioituo  Of  city  ekutM.  8m  MnolctpMl  Oorpon. 
VooM,  I  17. 


FORFEITURE& 

Zadodo  Ion  of  ^oelto  propertr.  lul  or  pn< 
wnal,  M  poalslimMit  for  TloUUoa  of  aatnro 
and  scope  of  ntch  pnnleluneDt  In  (eneral;  eoniU. 
tnUoiul  and  itatntory  prortaioae  reUtlng  thereto; 
In  what  caMi,  and  aa  to  vhat  perMU  and  prop- 
erty, and  for  what  oflensM  forfeitnre  ia  Impoaed  In 
goaoral;  jnilsdietlOB  oror  M  pxocMdlngt  for  oon- 
domnatlon  of  piopertr  as  forfoitedi  Jndgments  or 
decrees  therein  and  onforeement  thotoof;  rerlow  of 
proceedings;  costs  In  proceedings  for  CondomnmtlOB; 
effect  of  forfeitnre;  rights  of  Informers;  walw  or 
remUslon  of  forfoitnn;  aad  dltpoiitloa  of  propottr 
forfeited. 

IN  GENERAL,  |  l. 

FOB    VIOLATION    OT    IHTEHNAL  REVBNnB 
LAWS — TIME  OP  TAKING  EFFECT    |  i 

ENFORCEMENT,  (  8. 

  PRESUMPTIONS  AGAINST  FORFEITURES. 

I  4. 

 BURDEN  or  PBOOF,  i  6. 

TATVEB,  I  6. 

Of  bfrnflta  in  beneflelal  MoMy.    8m  BtaofleUI  As> 

•odAilona,  |  20. 
Of  stock  for  nonpayment  of  nbseriptton.    8m  Oor^ 
.poratlone,  |  108. 
Of  eorporftt*  franchlM.   8m  OotporiUoni,  ||  468- 

478. 

Ot  rl^ts  of  dndnago  dlitrleto.    See  Dtalna,  |  81. 
Eqnlty  JnrlsdlcUon  OT»r.    See  Eaolty,  ||  14-16. 
Forfeiture  of  franchise.    Sw  Pianchlse,  |  is. 
Of  policy  of  laaaraaM  for  misrepresentation,  fraud 

or  breach  of  wunuity.    8m  ZnnuattM,  IX. 
Leasing  agalait  fozfoltam  tn  ooaMraing  polleUi 

of  laiuranM.   See  bninuiee,  |  Sd. 
or  matnal  boaott  lammaoe.    8m  Inanxanoe,  || 

Sa0-S98. 

For  vlolaUon  of  Internal  muino  liwi.  Bm  In- 
ternal BeTenno,  |  7. 

Of  memtaersUp  In  Joint  MoA  eompaay.  8m  Joist 
Stock  Companies,  |  3. 

Of  tenancy.    Sm  landlord  aad  Tenant,  i  67. 

Of  privileges  held  under  occupation  or  prlTllege  li- 
cense or  tax.    See  Ucenus,  |  17. 

Of  property  used  for  lottery.    Sm  Lotteries,  |f  4,  6. 

Of  mine  location.    See  Mines  and  Minerals,  |  30. 

Of  mnnldpal  charter.  See  Municipal  Corpoiatloas, 
I  17. 

Ot  pnbllo  oflM.   8m  OOeon,  |  8S. 

Of  lataroat  la  partaoraUp.   8m  Fartnardtl^  |  M. 

Of  gomaaont  laad  graatod  to  aid  railroad.  Bm 

PnbUe  Landa,  |  108. 
Of  franchlM  of  atraM  railroad  eoavaay.   8m  Btroot 

Railroads,  |  18. 
For  aonpaymnt  9t  taxes.    See  Taxatloa,  |  BOS. 
Of  ri^ta  la  watar  wpnprlatod  oa  pnbUa  lands. 

8m  Watara  aad  Watareonrsot,  i  18. 
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Of  ilcUa  M«tlztd  hf  wroprUtfam  of  wiUr.  Bm 

W«tan  and  WaMnMVfM.  I  191. 
Of  lAaxf  prMlwM.   Bm  Wkatth  I  IS. 

I  1.  l&OaiunL 

[a]  liBiid  grant  will  not  be  forfeited  by 
reason  of  the  owner's  failure  to  present  his 
title  for  registry  to  the  United  States  board 
of  land  commissioners.— Gregory  v.  Mcpher- 
son, 13  Cal.  562. 

[b]  In  order  to  have  a  forfeitnre  take  place 
there  must  bo  some  person,  natural  or  ar- 
tificial, who  ii  entitled  to  receive  the  benefit 
of  the  forfeitnre  when  It  accrues.— Wiseman 
T.  MeKnlty,  25  OaL  2S0. 

[c]  A  forfeiture  of  property,  decreed  by 
statute  as  the  penalty  of  an  offense,  takes 
place  at  the  time  of  the  commission  of  the 
offense,  and  operates  as  a  statutory  transfer 
of  the  title  thereto  to  the  government.— Oak- 
land B.  Co.  V.  Oakland  ete.  B.  Co.,  45  Cal. 
365,  13  Am.  Bep.  181. 

[d]  Provisions  for  forfeiture  of  vested  rights 
in  statutes  or  contracts  are  not  favored,  and 
are  construed  MC>i°Bt  forfeiture.— People  v. 
Perry,  79  Cal.  112,  21  Pac.  423. 

[e]  Forfeitures  are  not  favored  and  are 
never  enforced  if  couched  in  ambiguous 
terms.— Cleary  v.  Folger,  84  Cal.  321,  18  Am. 
St.  Bep.  187,  24  Pac.  280. 


B  2.  For  Violation  of  Internal  Bevanue  Laws 
— Time  of  Taking  Effect. 

[a]  The  forfeiture  and  loss  of  title  to  prop- 
erty by  the  owner  thereof  for  its  use  in  viola- 
tion of  the  internal  revenne  laws  is  absolute 
from  the  date  of  the  violation,  and  cannot  be 
defeated  by  subsequent  transfer  of  the  prop- 
erty to  a  bona  fide  purchaser  for  value.— 
Eriess  T.  Faron,  118  OaL  142,  50  Pac.  388. 


§  s.  Enfoieemant. 

[a]  When  a  forfeiture  of  a  sum  stated  and 
the  right  to  enforce  that  forfeiture  are  of 
purely  statutory  creation — ^whether  the  for- 
feiture is  treated  as  a  penalty  for  extortion 
or  as  liquidated  damages,  no  other  process  or 

?rocedure  can  be  made  use  of  to  enforce  the 
orfeiture  than  that  which  the  statute  itself 
prescribes.- Beed  v.  Omnibus  B.  B.  Co.,  33 
Cal.  212,  70  Am.  Dec.  588. 

[b]  Forfeitnre  stipulated  for  will  be  en- 
forced if  rights  of  parties  cannot  otherwise 
be  preserved.- Madison  v.  Northwestern  Ina. 
Co.,  141  CaL  480,  76  Pac.  113. 

toB  ATJTHORrnis  nou  Ornia  Btatis: 

See  19  Cyc.  1859-1362;  23  Cent.  Dig.,  eols. 
1450-1455,  IS  4-8. 


g  4,   RMmmption  Agftlnit  Porfeittw. 

ral  Brery  totendment  and  presraiptlou  is 
against  panoB  Making  to  enforce  forfeiture 


under  statute.— Savings  etc  Soa.  t.  McKoon, 
120  Cal.  179^  52  Pae.  305. 


2  5.   Burden  of  Proof. 

[a]  Burden  of  proving  facte  constituting 
fonfeituxe  rests  on  party  asserting  it.— Cal- 
lahan T.  James,  141  CaL  294,  74  Pae.  853. 


§  6.  Waiver. 

fa]  State  may  waive  a  forfeiture;  but  if 
after  a  forfeiture  and  before  a  waiver  the 
state  resells  the  land  forfeited,  the  waiver 
will  not  have  the  effect  to  devest  the  rights 
acquired  by  the  second  purchase. — Borland 
V.  Lewis,  43  Cal.  569. 

[b]  Forfeiture  for  delay  in  payment  of 
money  is  waived  by  acceptance  of  money 
after  knowledge  of  forfeiture. — McDonald  v. 
Supreme  Council  of  C.  F.,  78  CaL  53,  20  Pac 
41. 

FORQERT. 

Inelnds  ftOselr  and  frsudnlentlr  nsUnf  or  ms- 
t«rUllr  uterine  Instnimsnts  in  wrlUac  otlisr  Uisn 
0real»Ung  noton  lined  at  money  or  other  gov- 
enuneat  obligations  or  asenxltfss,  and  afelsrlng  saeb 
toiged  InstmwaU:  nature  and  eioMBts  of  the 
crimsB  of  forgorr,  att«rl3ig  and  pntUshlng  forged 
Instramsnts,  ate.  and  degrees  thereof;  natnre  and  | 
extent  of  criminal  roapouslbtUtr  tbeiefor,  and  ) 
grouadi  of  defense;  and  proucntloa  and  yuisk- 
tnent  of  neh  acts  as  pnbUc  offenses. 

STAXnTORY  PROVISIONS.  I  1. 
ELEMENTS  OF  OFFENSE,  1  2. 

  INTENT,  S  8- 

  WANT  OF  AUTHOEITT,  |  4. 

  NATDRB  OF  INSTRUMENT,  I  6. 

  APPARENT  LEGAL  EFFICACY  OE  OPERA- 
TION OF  INSTRDMENT,  %  fl. 
—  MAKING  INSTRUMENT,  |  7. 
  ALTERATION.  |  8. 

  NAME  USED  AND  MANNER  OF  WRITISG 

IT,  I  9. 

  FRAUDULENT  USE  OP  IKSTEUMEHT,  t  10. 

  INJURY  FROM  FORGERY,  S  11. 

JTALSE  ENTRIES  OR  RECORDS  AND  ALTERA- 
TION OF  RECORDS.   1  12. 

l»TTERINa  OR  PUBLISHING,  t  18. 

■  —  ATTEMPT.  I  14. 

POSSESSION  OF  INSTRUMENT,  |  IB. 

DEFENSES,  t  18.   

INDICTMENT  OE  IHPOEKATIOK— BrajUISEPEB 
AND  SUFFICIENOT,  |  17. 

  INTENT.  I  IB. 

 ,  PALSIPTINO   BOOK   BNTEIES   OB  EEC- 

ORDS.  I  19. 

  UTTERING  OR  PUBLISHING.  |  20. 

  DESCRIPTION  OF  INSTRUMENT.  |  21. 

  PACTS  EXTRINSIC  OF  INSTRUMENT,  i  22. 

  INJURY  FROM  FORGERY,  |  28. 

 DB80RIPTI0N  OP  PBB80H  DEFEATTDBD. 

t  24. 

■           MAKING  INSTRUMENT.  I  25. 

 ISSUES,  PROOF  ANi>  VARIANCE,  <  28. 

PRESUMPTIONS  AND  BURDEN  OP  PROOF,  | 
27. 

ADMISSIBILITY  OP  EVIDENCE.   I  28. 
BUFFIOIENOT  OF  BTIDBNCB.  I  2t. 
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TRIAL— CONDTTCT  IN  GXNRRAU  I  »0l 

■   INSTRUCTIONS,  |  81. 

VERDICT,    I  82. 

APPEAL  AND  ERROR,  §  88. 

Attention  of  vrlttea  InstmmvBtf  tsd  tffKl  tban- 

of.    Bw  AlUration  of  Znttnimoiita. 
Uablttty  of  bank  parltic  forced  paper.    See  Banke 

■Ml  aanUnc  II  es-ea. 

Pnenuptioii  fa  ftmx  of  fenalMBHt  at  irUIbs. 
See  EvidenM,  |  B7. 

S  1.  Statntoiy  Fnriiloiis. 

[a]  PnrpoBe  of  the  statute  a^inst  forgeriei 
is  to  protect  society  against  the  fabrica- 
tion, falsification,  and  the  uttering,  publieh- 
XDg,  and  passing  of  forged  instruments,  which, 
if  genuine,  would  establish  or  defeat  some 
claim,  impose  some  dutj,  create  some  liability, 
or  work  some  prejudice  to  another  in  hii 
rights  of  person  or  property. — ^People  t.  Tom- 
linson,  35  Cal.  503. 

fb]  If  there  is  no  such  firm  in  existence  as 
that  the  name  of  which  is  signed  to  the  cheek 
then  the  check  is  a  fictitious  one,  and  the 
prosecution  should  be  had  under  section  476 
of  the  Penal  Code,  with  allegations  and  proof 
that  the  cheek  was  fictitious,  and  that  the  de- 
fendant knew  that  fact,  and  not  under  section 
470  of  that  code.— People  ▼.  ElUott,  dO  CaL 
586,  27  Pac  438. 

§  8.   Elemmti  of  Off  oue. 

[a]  It  is  not  necessary  that  forged  request 
for  goods  should  be  in  name  of  party  having 
goods  in  possession  of  drawer. — ^People  v. 
Way,  10  Cal.  336. 

[b]  Where  an  information,  charging  defend- 
ant with  the  foi^ery  and  utterance  of  a  cer- 
tain cheek,  alleged  that,  after  raising  saeh 
cheek,  defendant  forged  several  indorse- 
ments on  the  back  thereof,  and  passed  it  on 
a  certain  corporation,  with  intent  to  defraud 
such  corporation,  but  one  offense  was  charged, 
as  the  whole  series  of  acts  charged  against 
defendant  was  alleged  to  have  been  done  with 
the  single  intent  to  defraud  the  corporation 
named.  .Tudgment  (1898)  51  Pac.  945,  re- 
versed.— People  V.  Dole,  122  CaL  486,  68  Am. 
8t.  Bep.  50,  55  Pao.  581. 

[c]  Mere  delivery  of  a  forged  instrument  to 
one  knowing  it  to  be  a  forgery,  with  intent 
to  have  it  uttered  or  passed  as  genuine,  with 
intent  to  injure  another,  is  insufficient  to  con- 
stitute forgery,  under  Penal  Code,  section 
470,  making  a  person  who  attempts  to  pass 
s  forged  instrument  as  tme  and  genuine, 
with  intent  to  cheat  or  injure  another,  guilty 
of  forgery. — ^People  t.  Compton,  123  CaL  403, 
M  Pac  44. 

fd]  Defendant  is  guilty  of  forgery,  and  not 
of  false  personation,  where  a  power  of  at- 
torney signed  "E.  Geddes"  was  made  and 
signed  by  Elmer  Gfeddes  for  the  fraudulent 
purpose  of  getting  the  money  of  Edwin 
Geddes,  deposited  in  a  bank,  and  defendant, 
knowing  the  facts,  uttered  the  power  of  at- 


torney for  the  paipose  of  selling  the  account 
to  L.,  knowing  that  L.  believed  it  to  be  the 
power  of  attorn^  of  said  Edwin^ — ^People  v. 
Bushing,  130  CaL  449,  80  Am.  St.  Iten.  147, 
62  Pae.  742. 

FOft  AuTHOsmis  nuM  Othxe  Statib: 

What  may  be  the  sabjeet  of  forgszy:  8 
Am.  St.  Bep.  466,  note. 

Signing  of  writing  sufficient  to  amount 
to:  55  Am.  Bep.  651,  note.  See,  also, 
19  Cye.  1373-1387;  23  Cent  Dig.,  cols. 
1466-1524,  IS  1-54. 

§  8.   btent. 

[a]  Two  persons,  being  desirous  of  forging 

the  notes  of  a  banking  company,  entered  into 
a  contract  with  a  printer  to  print  the  notes, 
in  blank,  intending  to  fill  them  up  and  affix 
the  forged  signatures  afterward.  The  printer, 
however,  before  printing  any  of  the  notes,  in- 
formed the  police  authorities,  and  they  agreed 
to  pay  him  for  the  printing,  and  they  were, 
by  a  preconcerted  arrangement,  to  be  present 
when  the  blanks  were  delivered.  As  soon 
as  the  parties  received  the  blanks  they  were 
arrested  and  indicted  under  statute  for  pos- 
sessing unfinished  forged  bank  bills.  Held, 
that  they  were  guilty  of  the  offense  de- 
scribed in  the  statute.  To  constitute  this 
crime,  the  law  only  requires  the  guilty  pos- 
session. It  is  not  necessary  that  the  intent 
to  fill  them  up  should  be  proved  by  an  at- 
tempt to  do  80.  Accused  may  intend  to  do 
it,  or  to  cause  it  to  be  done, ,  at  some  future 
time,  when  opportunity,  convenience,  and 
safety  may  serve  him.  His  intention  may  b.? 
sufficiently  manifested  by  the  circumstance  of 
his  pOBsession  alone. — People  v.  Ah  Sam,  41 
CaL  645. 

p[>]  Intent  to  defraud  another  la  an  essential 
element  of  forgery. — People  v.  Blake,  65  Cal. 
279,  4  Pac.  1. 

[e]  One  who,  with  intent  to  defraud,  utters 
a  writing  purporting  to  be  genuine,  even 
thouph  there  was  no  intent  to  defraud  when 
the  writiug  was  fabricated,  is  guilty  of  the 
offense  of  uttering  r>  foreod  writing. — Finley, 
Ex  parte,  66  CaL  262,  5  Pac.  222. 

[d]  To  constitute  the  offense  of  uttering 
and  publishing  a  forged  writing  it  is  necessary 
that  there  should  he  an  intent  to  defrain), 
and  that  there  should  be  a  knowle^lge  of  the 
falsity  of  the  document. — People  v.  Mitchell, 
92  Cal.  S90,  28  Pac  597,  788;  People  t.  Smith, 
103  Gal.  663,  37  Pac  516. 

[e]  XTnder  Penal  Code,  sections  113,  114. 
providing  for  the  punishment  of  any  person, 
not  an  officer,  having  the  custody  of  any 
public  record,  who  shall  willfully  alter  such 
rectord,  taken  in  connection  with  section  7, 
providing  that  the  word  "willfully,"  when 
applied  to  the  intent  with  which  an  act  ii 
Committed,  implies  merely  a  purpose  to  com- 
mit the  act,  and  does  not  require  any  intent 
to  violate  law  or  acquire  any  advantage,  it 
is  no  defense  to  an  indictment  for  altering 
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the  record  of  a  deed  that  the  alteration  was 
made  with  no  fraudulent  intent,  and  merely 
to  rectify  an  unauthorized  alteration  made 
bj  defendant  in  the  deed  before  it  was  re- 
cordea.— People  t.  O'Brien,  96  CaL  171,  31 
Pac.  45. 

[f]  In  order  that  the  act  of  signing  an- 
other's name  to  an  order  shall  eonstitnto  the 
crime  of  forgery,  it  must  be  shown  that  it 
was  done  with  intent  to  defraud. — ^People  t. 
Turner,  113  Cal.  278,  45  Pse.  331. 

[g]  A  conviction  of  the  crime  of  sending  a 
false  telegram  is  erroneous  if  the  evidence 
shows  that  the  defendant  had  no  idea  that 
he  was  deceiving  the  person  to  whom  the 
message  was  sent,  and  that  soeh  person  was 
not  deceived. — ^People  t,  Devon,  8  Pae.  93. 

FOR  AUTHoannEs  rsou  Other  States: 

See  19  Cyc.  1376-1378;  23  Cent.  Dig.,  cols. 
1468-1478,  SS  4-6. 

§  i.   Want  of  Anttaortty. 

[a]  One  who  executes  an  instrument  pur- 
porting on  its  face  to  be  executed  by  him  as 
agent  of  a  principal  the'rein  named,  when  in 
fact  he  has  no  authority  from  such  principal 
to  execute  said  instrument,  is  not  guilty  of 
forgery.— People  v.  Bendit,  111  Cal  274,  43 
Pac.  901,  31  L.  B.  A.  831. 

[b]  Conviction  of  forgery  can  be  had  only 
on  proof  that  the  person  who  signed  an- 
other's name  did  so  without  authority. — ^Peo- 
ple T.  Lundin,  117  Cal.  124,  48  Pae.  1024. 

For  AUTHORFnEs  frou  Other  States: 

31  L.  B.  A.  831,  note.   See,  also,  19 
Cyc.  1373;  23  Cent.  Dig.,  cols.  1472-  - 
1475,  S  7. 

I  6.   Nature  of  tastrament. 

[a]  The  crime  of  forgery  may  be  committed 
by  forging  an  indorsement  upon  an  unstamped 
draft.— People  t.  Frank,  28  CaL  507. 

[b]  A  certified  copy  of  a  decree  of  diroree, 
with  court  seal  attached,  is  a  thing  capable  of 
being  forged^Finley,  Ex  parte,  68  CaL  262, 
5  Pac  222. 

[c]  Penal  Code,  section  470,  declaring  guilty 
of  forgery  "every  person  who,  with  intent 
to  defraud  another,  falsely  makes,  alters, 
forges,  or  counterfeits  any  ....  writing  ob- 
ligatory ....  bond,  ....  cheek,  draft,  bill 
of  exchange,  contract,  promissory  note,  dne- 
bill  for  the  payment  of  money,  ....  county 
order  or  warrant,  or  request  for  the  payment 
of.  money,"  is  sufficiently  broad  in  its  terms 
to  include  the  offense  of  forging  an  order  of 
the  trustees  of  a  school  district  upon  the 
county  superintendent  of  schools  for  a  requisi- 
tion upon  the  auditor  for  a  county  warrant. 
People  V.  Bibby,  91  Cal.  470,  27  Pac.  781. 

[d]  An  instrument  which  appears  to  bo 
valid  upon  its  face,  and  which,  if  genuine, 
has  a  value,  and  may  be  used  to  consummate 


a  fraud,  may  be  the  subject  of  a  forgery,  al- 
though other  steps  must  be  taken  or  other 
proceedings  had  upon  the  basis  of  it  before  it 
can  have  effect.— People  v.  Bibby,  91  CaL 
470,  27  Pac  781. 

[e]  A  writing  purporting  to  be  a  sale  or  as- 
signment of  the  unearned  salary  of  a  public 
school  teacher  is  the  subject  of  forgery. — Peo- 
ple V.  Munroe,  100  CaL  664,  38  Am.  St.  Bep. 
323,  35  Pac.  326. 

[f]  The  code  differs  from  the  common  law 
as  to  the  enumeration  of  what  instruments 
are  the  subjects  of  forgery;  but  does  not 
differ  from  the  common  law  as  to  what  con- 
stitutes forgery  of  instruments  which  are  the 
subjects  of  forgery;  and  to  constitute  such 
crime,  there  must  be  a  forging  or  counterfeit- 
ing, which  is  the  "false  making  or  materially 
altering  with  intent  to  defraud,  of  any  writ- 
ing which,  if  genuine,  might  apparently  be 
of  legal  efficacy,  or  the  foundation  of  a  legal 
Uabitity."— People  v.  Bendit,  111  CaL  274, 
62  Am.  St.  Bep.  186,  43  Pac  901. 

[g]  The  false  and  fraudulent  indorsement 
of  a  certificate  of  record  on  a  deed,  purport- 
ing to  be  made  and  signed  by  the  recorder 
in  his  own  handwriting,  is  forgery,  under 
Penal  Code,  section  470,  providing  that  one 
who  counterfeits  or  forges  the  seal  or  hand- 
writing of  another  is  guilty  of  forgery. — Peo- 
ple T.  Turner,  113  Cal.  278,  46  Pac  331. 

[h]  Signing  another's  name  to  libelous  letter 
is  not  forgery. — People  t.  Wong  Sam,  117 
Cal.  30,  48  Pac.  972. 

[i]  Accused  had  procured  the  ownen  of 
land  to  deposit  a  deed  with  him  in  eserow.  on 
a  verb^  understanding  that  they  were  to 
have  all  the  time  they  wanted  to  examine 
certain  lands  which  another  proposed  to  con- 
vey in  exchange.  Accused  drew  up  an  instru- 
ment, to  which  he  signed  the  names  of  the 
grantors  in  the  deed  without  their  knowledge, 
which  stipulated  that  the  contract  should  be 
in  full  effect  after  one  month,  provided  title 
and  location-  were  not  objected  to  by  either 
party  before  that  time.  Thereafter  the  gran- 
tors in  the  deed  of  escrow,  finding  the  lands 
worthless,  demanded  the  escrow  deed  of  ac- 
cused, who  refused  to  give  it  up,  on  the 
ground  that  the  transaction  was  dosed.  Held, 
that  the  instrument  was  a  forgery,  within 
the  meaning  of  the  law. — ^People  t.  Stork,  133 
Cal.  371,  65  Pac.  622. 

[j]  A  deed  executed  by  a  fictitious  name  , 
is  not  included  in  the  fictitious  instruments 
for  the  payment  of  money  or  property  enum- 
erated in  section  476  of  the  Penal  Code;  and 
there  being  no  other  statute  making  the 
signing  or  uttering  of  a  fictitious  deed  a 
specific  offense,  it  is  included  in  the  crime  of 
forgery  of  a  deed  under  section  470  of  the 
Penal  Code. — ^People  Chretien,  187  CaL  SO, 
70  Pac.  305. 

[k]  Penal  Code,  section  470,  enumerates  a 
"request  for  the  payment  of  money"  as  a 
subject  of  forgery.  An  indictment  charged 
the  forgery  of  "a  certain  instrument  in  writ* 
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ing,  to  vit,  a  certain  demand  on  the  treasniy 
of  the  ci^  and  county  of  San  Pranciseo"  for 
money, dae  for  labor  performed  for  the  city 
and  county;  setting  forth  the  instrument. 
Held,  that  the  inBtmment  was  within  the 
statute.— People  MeOlada,  189  CftL  66,. 78 
Pae.  600. 

VOB  ATrrmninw  iboh  Ovhb  Statu: 

24  L.  B.  A.  33,  54  L.  B.  A.  794,  notes. 
See,  alM,  19  Gye.  1380-1387;  28  Gent 
Dig.,  cols.  147S-1488,  S8  8-15. 

S  6.   Apparent  Legal  Efflcacy  or  Opera- 
tion of  InstrDHMmt. 

[a]  It  is  not  necessary  to  conTietion  for 
forging  order  for  delivery  of  goods  that  the 
order  should  be  signed  in  the  name  of  a  party 
having  goods  in  the  possession  of  the  drawee. 
People  T.  Way,  10  CaL  336. 

[b]  The  established  rale  that  to  simulate  an 
instrument  which,  upon  its  face,  has  no  valid- 
ity or  force,  does  not  constitute  the  crime  of 
forgery,  applies  to  a  case  of  writing  a  false 
indorsement  upon  a  draft  which,  as  set  out  in 
the  indictment,  appears  not  to  have  been 
stamped  in  accordance  with  the  internal  rST- 
•nne  law.— People  t.  Frank,  28  Cal.  507. 

[c]  To  maintain  an  indictment  for  fo^ng 
a  draft  on  a  corporation,  it  is  not  necessary 
to  show  that  it  was  a  corporation  de  jure,  if 
it  appears  that  it  was  acting  as  saeh.— People 
T.  Frank,  88  CaL  S07. 

[d]  In  a  criminal  proseention  for  uttering 
•  forged  decree  of  divorce,  it  need  not  be 
averred  in  the  information  that  the  parties 
to  the  divorce  were  married,  but  the  informa- 
tion sufficiently  charges  the  crime  when  it 
shows  that  such  forged  writing  may  have 
been  used  to  consummate  a  fraud. — ^Finley, 
Ex  parte,  66  CaL  262,  5  Pae.  222. 

[e]  Political  Code,  section  1543,  subdivision 
3,  relating  to  the  duties  of  the  county  super- 
intendent of  schools,  provides  that  "no  re- 
quisition shall  be  drawn  upon  the  order  of  the 
board  of  trustees  against  the  county  fund  of 
any  district,  except  for  teachers'  salaries,  un- 
leea  such  order  is  accompanied  by  an  item- 
ized bill."  Held  that,  in  a  prosecation  for 
the  forgery  of  such  an  order,  it  was  unnec- 
essary to  allei^  or  prove  the  accompaniment 
of  an  itemized  bilL — People  v.  Bibby,  91  OaL 
470,  27  Pac.  781. 

[f]  Instruments  which  are  not  nudum  pac- 
tum, but  merely  void  on  the  ground  that 
they  are  against  public  policy  or  ultra  vires, 
are  the  subject  of  forgery. — People  v.  Mun- 
roe,  100  CaL  664,  88  Am.  St.  Bep.  323,  36  Pac. 
326. 

[g]  Signing  the  name  of  a  married  man  to 
a  mortgage  of  property  on  which  there  is  a 
homestead  declaration,  if  done  with  intent 
to  defraud  him  and  the  man  from  whom  it  is 
proposed  to  raise  money  thereon,  may  be 
forgery,  though  the  mortgage  would  not  have 
been  good  without  the  exeention  of  it  by  both 


the  husband  and  wife. — People  v.  Baker,  100 
Cal.  188,  38  Am.  St.  Sep.  276,  34  Pae.  649. 

[h]  Though  furnishing  intozieating  liquors 
to  Indians  is  prohibited  by  law,  Indians  may 
be  convicted  of  forging  an  order  to  furnish 
liquor  to  "bearer."— People  v.  James,  110 
CaL  155,  42  Pae.  479. 

[i]  Since  the  assignment  by  a  public  school 
teacher  of  salary  not  yet  earned  is  void,  as 
being  against  public  poliey,  the  false  making 
of  such  an  instrament  does  not  eonstitnte 
forgery. — People  v.  Munroe,  33  Pac.  776. 

[j]  If  an  instrament  containing  an  assign- 
ment of  a  school  teacher's  salary,  void  on 
its  face  for  the  reason  that  the  salary  is  not 
yet  dne,  and  therefore  the  instrument  is 
not  the  subject  of  forgeiy,  contain  likewise 
a  guaranty  of  payment  of  the  sum  assigned, 
and  a  provision  that,  if  the  sum  is  not  col- 
lected by  a  certain  time,  it  will  be  paid  by 
the  assignee,  it  is  valid  in  part,  and  henee 
is  a  subject  for  forgery. — People  v.  Ifunroe, 
88  Pae.  776. 

FOK  AUTHOEims  noM  Othib  States  ; 

See  19  Cyc.  1379;  23  Cent  Dig.,  eoli. 
1497-1S14,  SS  28-47. 

I  7.   Hafcliig  Instnimfliit. 

[a]  To  constitute  the  erime  of  forgery  it 
is  essential  that  there  should  be  the  making 
of  a  writing  which  falsely  purports  to  be  the 
writing  of  another. — ^People  v.  Cole,  180  Cal. 
13,  62  Pac.  274. 

Ite  AnTHDRims  noM  Othu  Statbs: 

See  19  Cyc.  1373;  28  Cent.  Dig.,  ealM. 
1488-1491,  SS  16-20. 

I  8.   Alteration. 

[a]  Alteration  of  cheek  already  made,  with 
intent  to  defraud  another,  is  forgery. — Peo- 
ple V.  Brotherton,  47  Cal.  388. 

e.   Name  Vsed  and  ICaniMr  of  Writing 

It 

[a]  One  mark  of  cross  opposite  two  signa- 
tures, where  neither  party  could  write,  does 
not  prove  forgery. — Fuller  t.  -Ferguson,  26 
Cal.  577. 

[b]  One  who,  with  intent  to  forge  the  check 
of  R.  &  M.,  signs  the  name  "A.  G.  B.  ft  Co." 
thereto,  believing  it  to  be  the  true  name  of 
the  firm,  is  not  guilty  of  forgery,  but  may  be 
prosecuted  under  Penal  Code,  section  476, 
declaring  it  a  crime  to  make  and  pass  eheeks 
bearing  fictitious  names,  with  intent  to  de- 
fraud.—People  T.  Elliott,  90  CaL  686,  27  Pac 
433. 

[c]  The  fraudulent  and  felonious  indorse- 
ment of  the  name  of  the  payee  of  a  cer- 
tificate of  deposit  thereon  by  another  is  for- 
gery, although  the  name  is  misspelled. — 
People  T.  Alden,  113  CaL  264,  46  Pac.  327. 
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[d]  One  may  be  guilty  of  forgery  in  sign- 
ing  one's  own  name  to  an  initmment  ynth 
the  fraudulent  intent  of  making  the  inatni- 
uent  ap|»ear  to  bind  another,  and  of  making 
the  writing  purport  to  be  the  writing  of  an- 
other bearing  the  same  name,  or  the  same 
family  name  and  initial. — ^People  t.  Bushing, 
130  CaL  449,  80  Am.  8t  Bep.  141,  82-  Pae. 


S  10.  Ttandnlent  Use  of  Instnimeat. 

[a]  Tender  of  check  purporting  to  be  signed 
by  certain  person  is  in  itself  a  representa- 
tion that  check  is  genuine. — People  t. 
Walker,  140  CaL  155,  78  Pae.  831. 

Fob  AuTHOBims  nou  Othb  States: 

See  19  Cye.  1876-1378:  88  Cent.  Dig»  coL 
1S15,  9  48. 

S  11<   InJiny  tnm  Totgetj, 

[a]  It  is  an  indispensable  element,  in  the 
crime  of  forgery,  that  the  forged  paper  must 
be  such  that,  if  genuine,  it  may  injure  an- 
other.— ^People  T.  Tomlinson,  35  Oal.  608. 

[b]  The  possibility  that  a  counterfeit  writ- 
ing might  defraud  any  injure  another,  in 
connection  with  the  fact  that  it  was  prepared 
with  intent  to  deceive  and  defraud  another, 
is  sufficient  to  eonatitote  it  a  forgery,  and 
it  is  immaterial  whether  any  person  was  ac- 
tually injured  by  it  or  not. — ^People  t.  Tur- 
ner, 113  CaL  278,  46  Pac.  331. 

FOB  AT7TH0RITIES  TROU  OTHER  STATES: 

See  23  Cent.  Dig.,  cols.  1515,  1516,  9  49. 

9  12.  False  Entries  or  Becords  and  Altera- 
tion of  Becwds. 

[a]  Section  87  of  the  aet  eoneeming  crimes 
and  punishments  provides  "that  any  person 
who  shall  alter,  deface  or  falsify  any  min- 
ute, document,  book  or  any  proceeding  what- 
ever, of  or  belonging  to  any  public  office  in 
this  state,"  shall  be  punished.  Act  of  May 
15,  1854,  gives  to  the  Secretary  of  State  the 
custody  of  all  the  manuscripts  containing  the 
enrolled  acts,  joint  resolutions  and  journals 
of  the  legislature.  Held,  that  the  aet  of 
1854  does  not  include  within  its  terms  an 
engrossed  bill  introduced  into  the  state  Sen- 
ate, and  the  alteration  of  such  a  bill  is  not 
forgery.  The  act  of  1861,  making  such  en- 
grossed bills  a  part  of  the  records  of  the 
office  of  the  Secretary  of  State,  not  having 
gone  into  effect  until  after  the  commission 
of  the  offense  charged,  could  not  operate  to 
fasten  any  offense  on  the  defendant.-— 
Corryell,  In  re,  22  CaL  178. 

[b]  Law  making  it  felony  to  record  false 
or  forged  instrument  applies  only  to  instru- 
mente  entitled  by  law  to  be  recorded. — People 
T.  Harrold,  84  Cal.  569,  24  Pae.  106. 

Jc]  It  is  no  defense  to  an  indictment  for 
tering  the  record  of  a  deed  that  the  deed 
waa   void  by   reason  of   an  unauthorized 


change  in  the  name  of  the  grantee,  made  be- 
fore the  deed  was  recorded,  which  invalidity 
did  not  appear  on  its  face. — ^People  t. 
O'Brien,  96  CaL  171,  81  Pac  45. 

[d]  Becording  of  forged  mortgage  in  the  re- 
corder's office  at  the  request  of  the  mort- 
gagee, who  desired  it  to  be  placed  on  record 
before  he  examined  the  title,  is  a  sufficient 
uttering  of  the  forged  instrument,  although 
it  was  not  in  any  other  way  delivered  to  the 
mortgagee.— People  v.  Baker,  100  CaL  188, 
88  Am.  St  Bep.  276,  84  Pae.  649. 

FOB  ADTHOSmSB  ROH  QTHm  SMns* 

False  entry  in  pass  and  account  books: 
75  Am.  Dee.  571,  note.  See,  also,  19 
Cye.  1375;  28  Cent.  Dig.,  cols.  1515* 
1519,  9  50. 


9  18.   uttering  or  PnbUsUng, 

[a]  Uttering  and  passing,  as  well  as  mak- 
ing of,  a  forged  instrument,  is  forgery. — 
People  T.  Ah  Woo,  28  CaL  206. 

[b]  "Passing"  is  not  synonymous  with 
"uttering  and  publishing";  "attempting  to 
pass"  is  not  synonymous  with  "passbig.'-' — 
Estate  of  Tomlinson,  35  Cal.  509. 

[e]  Placing  a  forged  mortgage  on  record 
because  the  person  who  was  to  loan  money 
on  it  desired  it  on  record  before  he  examined 
the  title  was  a  sufficient  uttering  of  the 
forged  instrument. — People  v.  Baker,  100  CaL 
18S,  38  Am.  St.  Bep.  276,  34  Pae.  649. 

[d]  Since  the  statute  provides  that  one  who 

utters  a  fictitious  order  for  the  payment  of 
money,  with  intent  to  defraud  any  person, 
is  guilty  of  the  crime,  -an  indictment  alleg- 
ing that  defendant  uttered  such  an  order  to 
J.,  with  intent  to  defraud  a  certain  company, 
is  sufficient,  without  showing  that  J.  is  con- 
nected with  such  company. — ^People  v.  Arling- 
ton, 123  Cal.  356,  55  Pac  1003. 

FOE  AUTHOBITIES  FEOM  OTHEB  STATES: 

See  19  Cyc.  1388-1390;  23  Cent.  Dig.,  cols. 
1520-1523,  99  51-63. 

§  14.  Attempt 

[a]  An  attempt  to  utter  or  pass  a  forged 
instrument  by  delivery  to  an  agent  or  co- 
conspirator, with  the  design  that  the  agent 
or  co-conspirator  shall  utter  or  pass  it,  is 
not  complete  until  some  overt  act  is  done 
by  the  agent  of  co-conspirator  in  uttering  or 
passing  it.  An  instruction  that  if  the  de- 
fendant "delivered  said  instrument  to  any- 
one, knowing  it  to  be  forged,  with  intent  to 
have  it  uttered,  published  and  passed  as  a 
true  and  genuine  instrument,  with  intent  to 
ebeat  and  defraud,"  etc,  they  should  find 
the  defendant  guilty,  is  erroneous,  as  not 
necessarily  including  any  overt  act  toward 
the  commission  of  the  crime,  other  than  the 
mere  aet  of  preparation  for  its  commission. 
People  V.  Compton,  123  Cal.  403,  56  Pae.  44. 
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S  15>  Ponfldlon  <tf  lUfltiuiuQiit. 

[a]  Gnilt7  poasMeion  of  forged  btlli  la  not 
•xcuaed  by  eWdence  of  detectivo  Kinuige* 
ment  with  pt^iee. — People  Ah  Sanii  41  CaL 
055. 

[b]  Ifesaenger  in  pofsesaion  of  forged  bills, 
with  guilty  knowledge,  is  giiUtT  ef  forgetr. 
People  ▼.  Ah  Bam,  41  CaL  656. 

FOK  AUTHOBmxS  ROM  OTHXE  STATU: 

See  10  Cye.  1390;  £3  Cent.  Dig.,  eole. 
1623,  1584,  (  54. 

S  16.  Defenae^ 

[a]  The  fact  that  a  draft  with  a  forged  in- 
dorsement upon  it  was  interlined  after  the 
forgery  by  a  party  who  diacounted  it,  with 
the  consent  of  the  defendant,  makes  no  dif- 
ference where  the  indictment  gives  the  inter- 
lineation.— ^People  Y,  Frank,  28  Cal.  507. 

Fob  Axmuaaras  nou  Oren  Statis; 

Bee  19  Cyc.  1411;  23  Cent  Dig.,  eoli. 

1525,  1526,  §  56. 

$  17.   Indictment  or  Infonnatlon — Beqnlsltee 
and  BaSteUau^. 

[a]  If  an  indictment  for  forgery  ebntaina 
two  counts,  in  each  of  which  a  eopy  of  the 
instrament  alleged  to  have  be^n  forged  is 
set  ont,  and  the  copies  are  alike,  it  will  not 
be  presumed  that  each  is  a  eopy  of  the  same 
original  instrament,  without  an  allegation  to 
that  effect  in  the  second  count. — People 
ShotweU,  87  CaL  394. 

[b]  Indietment  for  forgery  whieh  fails  to 
describe  any  offense  is  demurrable. — ^People 
Tibbey,  57  CaL  163. 

[c]  Jt  material  portions  of  indictment  are 
in  language  of  statute,  it  is  snfficient. — ^People 
V.  Harrold,  84  CaL  570,  24  Pae.  106. 

[d]  An  information  may  propertly  unite 
the  charges  that  the  defendant  feloniously 
forged  a  cheek  with  the  intent  to  defraud, 
and  that  he  uttered  and  passed  the  same  with 
intent  to  defraud,  knowing  it  to  be  false  and 
forged,  and  evidence  of  both  or  either  will 
sustain  a  verdict  of  guilty.- — People  t. 
Sfitehell,  98  Cal.  590,  28  Pac.  697. 

[e]  Where  an  information  for  making  and 
passing  a  fictitious  cheek,  with  intent  to  de- 
fraud, alleges  that  accused  made  said  check 
upon  a  '  certain  bank,  payable  to  B.,  and 
signed  F.,  with  intent  to  defraud  D.,  and  that 
accused  passed  said  check  to  said  D.  with 
like  intent,  and  the  making  and  passing  of 
the  check  refer  to  the  same  instrument  and 
charge  the  same  intent,  the  making  and 
passing  constitute  but  one  offense,  and  are 
properlv  charged  in  One  count. — People  t. 
Ellenwood,  119  Cal.  166,  51  Pac  553. 

[f]  Both  making  and  passing  of  forged  In- 
strument may  be  properly  charged  in  single 


count.— People  t.  EUenwood,  119  CaL  169,  61 

Pae.  553. 

[g]  Where  the  first  part  of  an  information, 
which  charged  the  making  of  a  fictitious 
check,  sufficiently  alleged  the  nonexistence  of 
the  pretended  signer,  and  the  second  part 
charged  the  passing  of  the  check,  it  was  not 
neeessary  to  repeat  the  allegations  of  nonexist- 
ence of  the  pretended  signer  in  the  second 

.—People  T.  EUenwood,  119  CaL  166,  51 
563. 

[h]  An  information  charging  one  with  mak- 
ing and  passing  a  fictitious  check  with  intent 
to  defraud,  after  alleging  that  the  defendant, 
with  intent  to  defraud  D.,  did  make  and 
forge  a  certain  fictitious  instrument  in  writ- 
ing for  the  payment  of  money,  purporting  to 
be  signed  by  one  F.,  and  setting  out  the 
eheek,  alleged:  "  Whereas,  in  truth  and  in  fact, 
there  was  and  is  no  such  bank,  corporation, 
copartnership  or  individual  as  F.  in  existence, 
as  he  [the  accused]  then  and  there  well 
knew, ' '  and  that  the  said  instrument  in 
writing  was  fictitious.  Held  to  state  a  pub- 
lic offense,  but  to  lack  the  certainty  required 
by  the  Penal  Code,  section  952. — ^People  v. 
EUenwood,  119  CaL  166,  51  Pac.  653. 

[i]  An  information  charging  that  defendant, 
having  in  his  possession  a  certified  check 
for  a  certain  amount,  raised  it  to  a  greater 
amount,  forged  certain  indorsements  on  it, 
and,  knowing  its  fictitious  character,  passed 
it  on  a  certain  corporation,  with  intent  to 
defraud  such  corporation,  was  not  vitiated 
because  it  failed  to  show  that  the  bank  on 
which  such  cheek  was  drawn  hafl  any  ex- 
istence, or  that  the  person  whose  name  was 
si^ed  to  the  certification  had  any  authority 
to  certify,  as  defendant  was  well  charged 
with  the  forgery  and  utterance  of  a  check 
uncertified.  Judgment  (1S9S)  61  Pac  945, 
reversed. — People  v.  Dole,  128  CaL  486,  68 
Am.  St.  Bep.  50,  55  Pae.  581. 

[j]  An  information  for  forgery  which 
substantially  conforms  to  the  statute,  and 
charges  the  forging  of  the  "name"  of  a  cer- 
tain person  to  the  check,  a  copy  of  which  is 
set  forth  in  the  information,  showing  that 
such  natne  was  signed  to  the  check,  and  also 
charges  that  the  defendant  falsely  uttered 
and  passed  the  check  as  tme  and  genuine, 
with  intent  to  defraud  a  third  person  named, 
knowing  the  same  to  be  false,  forged  and 
counterfeit,  states  facts  sufficient  to  con- 
stitute a  public  offense  in  such  manner  as 
to  enable  the  defendant,  as  a  man  of  com- 
mon understanding,  to  know  what  was  in- 
tended, and  to  enable  him  to  fully  prepare 
for  his  defense;  and  a  demurrer  thereto  is 
properly  overruled. — People  v.  King,  125  Cal. 
369,  58  Pac  19. 

[k]  Under  Penal  Code,  section  960,  provid- 
ing that  no  information,  is  insnfYipient  by  rea- 
son of  any  defect  in  form  not  prejudicial  to  a 
substantial  right,  an  information  for  the  for- 
gery of  a  check  is  not  insufficient  because 
it  charges  the  forgery  of  a  certain  name  to 
the  check,  instead  of  forgery  of  the  check  it- 
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lelf.— People  t.  King,  12S  CaL  869,  S8  Pae. 
19. 

[1]  Where  Bignatnre  to  check  may  be  either 
that  of  a  copartnership  or  of  a  corporation, 
it  must  be  alleged  in  the  information  that 
there  was  no  copartnership  in  existence  by 
that  name,  and  that  there  was  no  corpora- 
tion in  existence  by  that  name. — ^People  v. 
Eppinger,  105  Cal.  36,  38  Pae,  538.  ^ 

[m]  Where   an   information   alleges  that 

specific  acts  constituting  an  offense  under 
Penal  Code,  section  476,  imposing  a  penalty 
on  every  person  who  makes,  with  intent  to 
defraud,  a  fictitious  bill,  note  or  check  pur- 
porting to  be  the  act  of  a  person  who  has 
no  existence,  the  mere  fact  that  the  words 
"forge"  and  "forgery"  are  used  in  the 
information  will  not  make  the  charge  one 
ander  section  470,  defining  *'forgery."— Peo- 
ple V.  Eppinger,  105  CaL  36,  38  Pac  638. 

[n]  Any  defect  in  form  in  information  in 
not  specifically  averring,  in  the  first  part 
thereof,  that  the  "check,"  as  an  instrument 
or  the  "signature"  thereof,  was  forged  and 
counterfeited,  is  not  such  as  tended  to  preju- 
dice any  Bubstantiid  right  of  the  defendants 
People  T.  King,  125  Cal  360,  58  Pac  19. 

[o]  An  information  charging  the  defend- 
ant with  uttering  and  attempting  to  pass 
a  forged  and  counterfeited  check,  which 
shows  upon  its  face  that  the  instrument 
alleged  to  be  forged  was  a  check  drawn  and 
signed  by  the  defendant  himself,  does  not 
state  a  piiblic  offense;  and  the  facts  that 
such  check  purported  to  be  indorsed  by  the 
person  whose  check  was  alleged  to  have  been 
forged,  and  that  the  defendant  had  no  funds 
in  the  bank  on  which  it  was  drawn,  are  im- 
material.—People  ▼.  Cole,  130  CaL  13,  62 
Pac.  274. 

[p]  Where  an  information  charges  that  de- 
fendant fraadalently  uttered,  with  intent 'to 
defraud  a  eoiporation  and  one  J.  S.  Brawan, 
a  person  and  individual,  a  fictitious  check 
signed  "J.  S.  Brawan,"  when  in  fact  there 
was  no  such  person  and  individual  in  ex- 
istence, that  defendant  intended  to  forge 
the  signature  of  one  J.  S.  Brown  was  imma- 
terial as  affecting  his  conviction,  under  Penal 
Code,  section  476,  for  uttering  a  fictitious 
check.- People  v.  Nishiyama,  135  Cal.  299, 
67  Pac.  776. 

[q]  An  information '  charging  that  defend- 
ant fraudulently  uttered,  with  intent  to  de- 
fraud the  Security  Savings  Bank,  a  corpora- 
tion, and  one  J.  S.  Brawan,  a  person  and 
individual,  a  fictitious  check,  signed  "J.  S. 
Brawan,"  when  in  fact  there  was  no  such 
person  and  individual  In  existence  as  J.  8. 
Brawan,  was  not  defective  for  failing  to 
negative  so  remote  a  possibility  as  that  there 
was  no  bank,  corporation  or  copartnership  b^ 
the  name  of  J.  S.  Brawan. — People  v.  Nishi> 
Tama,  135  CaL  299,  67  Pac  776. 

[t]  a  charge  of  the  forgery  of  the  dead 
4oet  not  include  a  charge  of  forgery  of  the 


notary's  certificate  of  acknowledgment,  or 
of  the  signature  of  the  notary. — ^Pe<9le  ▼. 
Chretien,  137  Cat  460,  70  Pae.  305. 

[s]  Where  the  instrument  charged  to  have 
been  forged  is  set  forth  in  the  indictment, 
and  shows  on  its  face  that  it  may  have  been 
used  to  consummate  a  fraud,  the  indictment 
is  sufficient,  even  though  the  instrument,  if 
genuine,  would  create  no  liability. — People  v. 
McOlade,  139  Cal.  66,  72  Pac  600. 

[t]  The  averments  in  the  indictment  in 
the  same  count  that  the  defendant  forged 
and  uttered  the  instrument  do  not  constitute 
a  statement  of  two  separate  and  distinct 
crimes.- People  v.  McGlade,  139  CaL  66,  72 
Pac  600. 

8  IB.   Inteirt. 

[a]  Where  the  intent  to  defraud  by  a  for- 
gery is  described  in  the  statute  by  different 
terms  stated  disjunctively,  the  indictment 
may  state  these  terms  coninnetively. — ^People 
V.  Ah  Woo,  28  Cal.  205. 

[b]  An  information  which  charges  that  de- 
fendant did  "unlawfully,  feloniously  and 
fraudulently  make  and  forge  a  certain 
check, ' '  and  did  ' '  falsely,  fraudulently, 
knowingly,  feloniously,  and  with  intent  to 
defraud,  prejudice  and  damage  one  !£.,  ntter, 
publish  and  pass  the"  same,  is  fatally  defec- 
tive, in  that  the  part  charging  the  forgery 
fails  to  allege  that  it  was  done  with  intent 
to  defraud.— People  v.  Mitchell,  92  CaL  590, 
28  Pac  597,  788. 

[c]  Snch  information  gains  no  additional 
strength  when  its  charging  parts  are  joined 
together  and  taken  as  a  whole — ^People  v. 
Mitchell,  92  Cal.  590,  28  Pac  597;  Wicker- 
sham  T.  Crittenden,  98  OaL  17,  28  Pac  788. 

[d]  An  information,  under  Penal  Code,  sec- 
tion 476,  imposing  a  penalty  on  one  who 
makes,  with  intent  to  defraud,  a  fictitious  bill, 
note  or"  check  purporting  to  be  the  bill,  note 
or  check  of  some  nonexistent  bank,  corpora- 
tion, partnership  or  individual,  knowing  the 
writing  to  be  fictitious,*  which  charges  that 
the  instrument  purported  to  be  sign^  by  H. 
ft  Co.,  whereas  there  was  no  such  "individ- 
ual" in  existence,  is  defective,  because  it 
does  not  appear  that  the  name  signed  is  that 
of  an  individual,  and  there  is  no  allegation 
that  it  purported  to  be  that  of  an  individuaL 
People  V.  Eppinger,  105  CaL  36,  38  Pac  538. 

[e]  Where  an  information  for  uttering  a 
forged  check  failed  to  charge  that  such  utter- 
ing was  with  intent  to  defraud  any  person, 
or  that  defendant  at  the  time  knew  that  the 
eheck  was  falae  and  forged,  it  was  tnsnffl- 
eient  to  sustain  a  conviction. — ^People  ▼.  El- 
phis,  139  CaL  xix,  72  Pac  838. 

Fob  AnTHOBims  nox  Othib  Statib: 

See  19  Cyc.  1392;  8S  Otnt.  Dig.,  coll. 
1681-1534^  f  61. 
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f  19.   FaUfyliig  Bmft  Bntrles  a  Bae- 

orda. 

[a]  An  indictment  under  Penal  Code,  lec- 
tion  663,  making  it  a  penal  offense  for  anj 
•gent  of  a  corporation  to  falsify  any  of  its 
hooks,  wUeh  alleges  that  defendant,  on  a  cer- 
tain day,  made  a  false  entry  in  the  books  of 
the  corporation,  by  which  false  entry  it  ap- 
peared that  the  cash  on  hand  at  the  com- 
mencement of  the  bosiness  of  that  day  was  a 
specified  tmm,  is  insuflSeient,  as  it  fails  to 
identify  the  false  entry. — People  t.  Palmer, 
63  CaL  «16. 

[b]  Penal  Code,  secHon  950,  requires  that 
indictments  shall  contain  a  statement  of  the 
acts  constituting  the  offense.  Section  9S2  re- 
quires such  statement  to  be  direct  and  certain 
as  to  the  particular  circumstances  of  the 
offense  charged,  when  they  are  necessary  to 
constitute  and  complete  the  offense.  Held, 
that  an  indictment  for  falsifying  entries  in 
corporate  books,  which  merely  specified  the 
effect  that  sneh  alteration  had  after  striking 
a  balance  on  the  books,  was  insufficient,  as 
it  was  necessary  to  set  out  the  particular 
entries  which  were  falsified. — ^People  t. 
Palmer,  53  CaL  015. 

te]  Penal  Code,  seetiAB  113,  provides  for  the 
punishment  of  every  officer  having  the  cus- 
tody of  any  public  record,  who  is  guilty  of 
willfully  altering  such  record.  Section  114 
provides  for  the  punishment  of  every  person, 
not  an  officer  such  as  is  referred  to  in  the 
preceding  section,  who  is  guilty  of  any  act 
specified  in  that  section.  Held,  that  an  in- 
dictment under  the  latter  section  for  alter- 
ing a  record  need  not  state  that  the  record 
waa  in  the  custody  of  an  officer,  nor  need  it 
contain  a  copy  of  the  writing  alleged  to  have 
been  altered,  nor  a  statement  of  the  sub- 
stance thereof. — ^Peoide  O'Brien^  96  CaL 
171,  31  Pnc.  45. 

TOR  AlTTHOBITIES  lltOM  OTHXB  STATU; 

See  19  Cyc  1395;  23  Cent  Dig.,  eoll. 
1537-1639,  S  63. 

S  20.   Uttering  or  Pnblisblng. 

[a]  If  a  forged  order  is  made  payable  to 
the  defendant  it  is  sufficient  to  charge  him 
in  the  indictment  with  uttering  and  passing 
the  same  to  another  with  intent  to  defrand, 
without  charging  an  indorsement.  The  man- 
■er  in  which  the  fraud  was  committed  is 
matter  of  aridenee. — People  t.  Ah  Woo,  SS 
CaL  20S. 

[bl  An  indictment  charging  that  the  de< 
fendant  did  falsely,  feloniously,  etc.,  '*nt- 
ter,  publish  and  pass,  or  attempt  to  pass,"  a 
forged  instrument,  is  bad  on  demurrer,  al- 
though it  follows  the  language  of  the  statute 
enating  the  offense.  The  averment  should  be 
in  the  conjunctive  form. — People  v.  Tomlin- 
■on,  35  CaL  503. 

FOB  AvTHOunEB  ntoM  Other  States: 

Bee  19  Cyc.  1409;  23  Cent  Olg.,  ooll. 
1539,  1540,  S  64. 


5  21.   Description  of  Instrument. 

[a]  Under  the  statute,  an  indictment  for 
f orgipg  an  order  written  in  the  Chinese  lan- 
guage need  not  contain  a  copy  of  the  order 
if  it  sets  forth  a  translation  of  it. — ^People 
V.  Ah  Woo,  28  CaL  205. 

[b]  Where  the  instrument  alleged  to  have 
been  forged  is  set  out  in  the  indictment,  the 
mere  misnomer  of  the  instrument  is  not 
ground  for  quashing  the  indictment. — ^People 
T.  Ah  Woo,  28  Cal.  205. 

[c]  The  omission  of  the  initial  of  the  mid- 
dle name  of  the  person  intended  to  be  de- 
frauded, in  the  designation  of  the  offense  in 
the  purport  clause  in  an  indictment  for  for- 
gery, followed  by  a  copy  of  the  instrument 
containing  such  middle  initial,  did  not  invali- 
date the  indictment — ^People  v.  Ferris,  56  CaL 
442. 

[d]  TTnder  Penal  Code,  section  470,  provid- 
ing that  one  who,  with  intent  to  defrand  an- 
other, falsely  makes,  forges  or  counterfeits 
any  deed,  indenture  or  "writing  obligatory,'* 
is  guilty  of  forgery,  'an  information  which 
fails  to  show  whether  a  mortgage  alleged  to 
have  been  forged  was  given  on  real  or  per- 
sonal property,  or  on  any  property,  or  whether 
it  was  given  to  secure  a  note  or  indebtedness 
of  any  kind,  charges  no  offense. — People  v. 
TerriU,  127  Cal.  99,  59  Pac.  836. 

[e]  Under  Penal  Code,  sections  950,  952,  re* 
quiring  that  an  information  state  the  par- 
ticnlar  circumstances  of  the  offense  charged, 
where  necessary  to  constitute  a  complete  of- 
fense, an  information  for  uttering  and  at- 
tempting to  pass  a  check  as  the  genuine 
check  of  one  ''S.  B.  Smith,"  knowing  it  to 
be  forged,  does  not  charge  an  offense,  where 
the  check  described  was  drawn  by  accused, 
and  signed  by  his  name,  "E.  J.  C,"  payable 
to  himself,  and  indorsed  "8.  6.  Smith,"  as 
the  indorsement  is  no  part  of  the  check.— 
People  V.  Cole,  130  Cal.  13,  68  Fae.  274. 

[f]  tn  a  prosecution  under  Penal  Code,  sec- 
tion 476,  for  uttering  a  fictitious  instrument, 
the  fact  that  the  indictment  did  not  set 
forth  the  rate  of  interest  of  the  note  alleged 
to  have  been  fictitiously  uttered,  and  the 
provision  in  regard  to  attorney's  fees,  was 
immaterial.— People  v.  Terrill,  133  Cal.  120, 
65  Pac.  303. 

[g]  Penal  Code,  section  470,  provides  that 
every  person  who,  with  intent  to  defraud  an- 
other, falsely  makes,  forges  or  counterfeits 
any  deed,  or  counterfeits  or  forges  the  seal  or 
handwriting  of  another,  with  intent,  to  preju- 
dice any  person,  is  guilty  of  forgery.  Sec- 
tion 476  declares  that  every  person  who 
makes,  utters  or  publishes  with  intent  to  de- 
frand any  o'ther  person,  or  who,  with  like  in- 
tent, attempts  to  pass  any  note,  check  or 
other  instrument  in  writing  for  the  payment 
of  money  or  other  property  of  an  individual, 
when  in  fact  there  is  no  such  individual  in 
existence,  knowing  the  instrument  to  be 
fictitious,  i»  punishable,  etc.  Held,  that  an 
information  charging  the  forgery  of  a  deed, 
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setting  it  out  in  haee  Terba,  was  safBeient, 
though  it  failed  to  allege  that  the  deed  was 
fictitious,  as  such  allegation  is  required  onlj 
in  informations  under  the  last  section.-^Peo- 
pie  T.  Chretien,  137  Cal.  450,  70  Pae.  305. 

[h]  Where  the  instrament  charged  to  hare 
been  forged  is  set  oat  in  fnll  in  the  indict- 
ment,  it  is  immaterial  what  it  is  called.— 
People  T.  UcGlade,  39  CaL  86,  72  Pae.  600. 

[i]  In  a  prosecution  for  forgery,  an  infor- 
mation held  not  objectionable  *  as  charging 
that  the  instrument  set  out  therein  as  forged 
was  a  mere  copy  of  the  original. — People  t. 
Crane  (Cal.  App.),  87  Pae.  239. 

[j]  An  information  charging  the  forgery  of 
"a  certain  instrument  in  writing"  held  not 
to  charge  an  offense. — People  T.  Thomborgh 
(Cal.  App.),  87  Pac  234. 

Fob  Authobities  raoic  Otheb  Statib: 

See  19  Cyc.  1397-1403;  23  Cent.  Dig., 
cols.  1541-1552,  SS  66-76. 

S  22.   Facts  Extoinaie  of  Insfenmiait. 

[a]  If  fraudulent  character  of  forged  in- 
strument is  not  manifest  on  its  face,  defi- 
ciency must  be  supplied  by  averments  of  ex- 
trinsic matter  in  the  indictment. — ^Finley,  Ex 
parte,  66  Cal.  263,  S  Pac.  222. 

[b]  Where  forged  instrnment  is  invalid  on 
Its  face  indictment  mnst  allege  matters 
aliunde,  which,  added  to  face  of  instnunent, 
constitute  forgery. — ^People  ▼.  Todd,  77  Cal. 
466,  19  Pae.  883. 

[c]  In  an  indictment  charging  the  forgery 
of  a  demand  on  a  city  and  county  treasury 
for  money  due  for  labor,  and  setting  forth 
the  instrument,  it  was  not  necessary  to  allege 
that  the. party  whose  name  was  forged  had  a 
valid  elaun  against  the  city  and  county  or 
any  other  facts  assumed  in  the  forged  in- 
strument to  be  true. — People  T.  IfeOlade,  139 
Cal.  66,  72  Pac.  600. 

Fob  Adthobitiks  fbom  Other  States: 

See  19  Cyc.  1405-1408;  23  Cent.  Dig.,  ooll. 
1552-1550,  fiS  77-81. 

§  23.   Injury  from  Forgery. 

[a]  Where  forged  will  is  valid  on  its  face 
indictment  need  not  allege  in  what  way  per- 
son alleged  to  have  been  injured  could  have 
been  affected  by  it.^ — ^People  v.  Todd,  77  OaL 
465,  19  Pae.  883. 

§  24.   Description  of  Person  Defrauded. 

[a]  In  a  prosecution  for  forging  an  order 
of  the  trustees  of  a  school  district  vpon  the 
county  auperintendent  for  a  requisition  on 
the  auditor  for  a  county  warrant,  the  order 
,  being  valid  upon  its  face,  and  subscribed 
with  the  names  of  B.  and  C,  "school  trus- 
tees of  Pleasant  Valley  district,"  it  was  nn- 
recessary  to  allege  the  existence  of  the  dis- 


trict, OT  the  fact  that  the  persons  named  were 
trustees  of  that  district. — People  t.  Bibby, 
91  CaL  470,  27  Pac.  781. 

S  26.   Making  of  Instramtnt. 

[a]  To  say  that  "defendant  forged  a 
check"  implies  a  false  making  as  fully  as 
to  say  that  he  "falsely  forged  a  check." — 
People  V.  Mitchell,  92  Cat.  590,  28  Pac.  597. 

[b]  A  check  drawn  payable  to  the  maker  or 
order,  and  not  indorsed,  cannot  be  the  subject 
of  forgery,  and  where  the  forgery  of  the  in- 
dorsement therein  is  relied  upon  to  constitute 
the  offense  under  Penal  Code,  section  470, 
it  must  be  so  charged  in  the  information. — 
People  T.  Thomburgh  (CaL  App.),  87  Pao. 
234. 

S  26.   IssoM,  Proof  and  Vailance. 

[a]  Indictment  for  forgery  is  supported  by 
proof  of  a  material  alteration  of  a  written  in- 
strument whereby  another  is  defrauded. — Peo- 
ple V.  Brotherton,  47  Cat  388. 

p>]  Misspelling  of  word  in  forged  instru- 
ment is  not  a  fatal  variance,  because  correct 
spelling  was  set  forth  in  incUetment. — ^People 
V.  Cummings,  57  CaL  88. 

[c]  When  word  is  inserted  in  or  omitted 
from  instrument  pleaded  without  altering  its 
sense  variance  is  unimportant. — ^People  T. 
Phillips,  70  Cal.  66, 11  Pac.  493. 

[d]  On  trial  for  forgery  of  check  purport- 
ing to  be  signed  by  firm  name  it  is  necessary 
to  prove  that  there  was  such  a  firm  in  ex- 
istence, and  that  the  check  was  not  signed 
by  it,  or  that  the  firm  did  not  exist  and  that 
the  check  was  fictitious. — ^People  v.  Elliott, 
90  CaL  586,  27  Pae.  433. 

[e]  Fact  that  deed  or  mortgage  set  ont  in 
Indictment  contains  no  certificate  of  acknowl- 
edgment, while  that  offered  in  evidence  has 
snch  certificate  appended,  is  not  a  variance; 
a  deed  and  its  aocnowledgment  being  sepa- 
rate and  distinct. — ^People  v.  Baker,  100  Cal. 
188,  38  Am.  St.  Bep.  276,  34  Pac  649. 

[f]  Upon  the  trial  of  a  defendant  charged 
with  the  forgery  of  a  mortgage,  where  the 
mortgage  as  set  out  in  the  information  con- 
tained a  copy  of  the  mortgage  note,  it  was 
not  error  for  the  court  to  allow  proof  of  the 
signing  of  the  note  as  well  as  the  mortgage.— 
People  V.  Baker,  100  CaL  188,  38  Am.  St. 
Bep.  276,  34  Pac.  649. 

[g]  Where  an  indictment  for  forgery 
charging  that  the  name  forged  was  "B.  S. 
a,"  proof  that  the  name  was  "B.  O.  3."  is 
sufficient,  as  the  middle  initial  of  a  name  is 
not  material. — People  Etanith,  108  Cal.  563, 
37  Pac.  616. 

[h]  The  indictment  ch&rged  forgery  in  ntter- 
ing  a  false  and  fictitious  note,  dated  April 
28,  1897,  purporting  to  have  been  made  by 
E.  J.  Mclntyre  to  Eddie  Bunney  for  two 
hundred  and  sixty  dollars,  gold  coin,  payable 
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one  year  after  date.  The  note  offered  in 
evidence  correaponded  with  such  description, 
except  that  it  contained  a  proTision  for  in- 
terest, and  for  payment  of  attorney's  fees  if 
collected  by  smt.  Held,  that  there  was  no 
material  variance,  since  the  description  in 
the  indictment  was  correct,  so  far  as  it  went, 
and  sufficient  to  identify  the  instrument, 
and  the  fact  that  there  were  conditions  in 
the  instrument  not  inconsistent  with,  but  in 
addition  to,  those  mentioned  in  the  descrip- 
ton  was  immaterial,  since  an  indictment  is 
■nfflcient,  without  containing  a  copy  of  the 
instrument  aUeged  to  be  forged. — ^People  v. 
Terrill,  132  Cal.  497,  64  Pae.  894. 

[i]  Penal  Code,  section  476,  provides  a  pun- 
ishment for  uttering  a  fictitious  written  in- 
strument, purporting  to  be  an  instrument  of 
an  individual  calling  for  the  payment  of 
money,  when  there  is  no  such  individual  in 
existence.  An  indictment,  under  this  section, 
charged  defendant  with  uttering  a  note  of  a 
certain  individual,  when  there  was  no  such 
person  in  existence.  Held,  that  the  use  of 
the  word  person,"  instead  of  individual, 
was  not  a  material  variance,  since  it  referred 
to  the  antecedent  individual  named. — People 
T.  Terrill,  133  CaL  120,  66  Pac.  303. 

[j]  Where  an  information  for  fo^ry  of  a 
deed  set  out  the  instisiment  in  extenso,  and 
alleged  the  forgery  of  the  entire  instrument, 
the  fact  that  the  proof  showed  that  only  the 
signature  was  forged  did  not  co'nstitute  a 
fatal  variance,  since  the  defendant  could  not 
have  been  misled  thereby. — ^People  v.  Chre- 
tien, 137  CaL  450,  70  Pae.  305. 

[k]  Where  an  information  for  forgery  sets 
out  the  foiged  instrument  as  an  order  ad- 
dressed to  a  city,  the  fact  that  it  was  in 
reality  addressed  to  the  aaditor  of  the  city 
does  not  constitnte  a  variance. — People  v. 
Monroe,  93  Pae.  776. 

[I]  In  a  prosecution  for  forgery,  a  variance 
betweeu  the  instrument  alleged  to  have  been 
forged  and  the  one  offered  in  evidence  held 
immaterial  and  harmless. — People  v.  Crane 
(CaL  App.),  87  Pae.  239. 

POB  AUTHOBITIKB  IVOH  OTHKB  STATES: 

See  23  Cent.  Dig.,  cols.  1S61-1676,  S  85- 
102. 


{  27.    'Pf  — timprM/ma  BOldfln  Of  PlOOf . 

[a]  Upon  a  charge  of  forgery  of  a  check 
the  prosecution  has  the  burden  of  proving 
the  eorpns  delicti,  uid  must  show  both  that 
the  person  whose  name  is  alleged  to  have 
been  forged  is  a  real  person,  and  also  that 
his  name  was  signed  to  the  check  without 
hiB  authority.— People  v.  Whiteman,  114  Cal. 
838,  46  Pac.  09. 

[b]  On  a  trial  for  forging  a  check,  the  bur- 
den of  showing  Kuilty  knowledge  of  defend- 
ant as  to  other  forged  cheeks  in  evidence  is 
on  the  state^People  v.  Bird,  124  Cal.  32,  66 
Pae.  689. 


[c]  It  will  not  be  inferred  that  person  in- 
tends to  present  forged  check  in  absence  of 
evidence  to  that  effect. — People  v.  Walker, 
140  CaL  155,  73  Pac  881. 

FOl  AlTTHOKITIES  ROM  OTHEB  STATES: 

See  19  Cyc  1411,  1412;  23  Cent.  Dig.,  I 
eola.  1576-1570,  (S  103,  104.  ' 

S  28.  AdmlMblUty  of  Evidence. 

[a]  A  forged  instrument,  though  unstamped, 
may  be  used  as  evidence  against  the  person 
charged  with  committing  the  forgery. — ^Peo- 
ple V.  Frank,  28  Cal.  507. 

[b]  Where  an  indictment  for  possessing 
counterfeit  bills  charged  that  the  bills  were 
in  the  form  of  the  bills  of  an  incorporated 
banking  company  doing  business  in  Hong- 
kong, held  that  it  was  competent  to  prove 
by  reputation  the  existence  and  incorporation 
of  the  company. — ^People  v.  Ah  Sam,  41  CaL 
645. 

[c]  On  trial  for  altering  a  check  by  eras- 
ure, the  chemical  effect  of  a  powder  in  the 
possession  of  defendants  may  be  shown  to 
the  jury  as  bearing  on  the  manner  in  which 
the  alteration  waa  effected.— People  T.  Broth- 
erton,  47  Cal.  888. 

[d]  Evidence  of  transactions  occurring  after 
delivery  of  forged  note  are  admissible  if 
they  tend  to  show  intent  of  defendant  in 
passing  it.— People  v.  Phillips,  70  Cal.  67,  11 
Pae.  493. 

[e]  It  seems  that  evidence  of  the  forgery 
of  other  orders  of  the  same  character,  and  at 
about  the  same  time,  by  the  accused,  in  the 
line  of  systematic  conrse  of  conduct,  would 
be  admissible  for  the  purpose  of  showing  the 
guilty  knowledge  of  the  accused  when  he 
passed  the  forged  order  relied  upon.- — People 
V.  Bibby,  91  Cal.  470,  27  Pac.  781. 

[f]  The  possession  of  an  instrument  recently 
forged,  by  one  claiming  under  it,  is  evidence 
against  the  possessor. — ^People  v.  Smith,  103 
Cal.  563,  37  Pac  616. 

[g]  The  declaration  of  a  defendant, 
charged  with  the  forgery  of  a  check,  that 
he  had  worked  for  the  man  whose  name  was 
signed  to  the  check,  and  that  the  latter  had 
no  money  to  pay  him,  and  had  given  him 
the  check,  is  admissible  under  the  charge  of 
forgery,  but  not  under  a  substantially  defec- 
tive count  of  uttering  the  forged  check  which 
states  no  offense. — People  v.  Smith,  103  Cal. 
563,  37  Pac.  516. 

[h]  Evidence  of  the  teller  of  a  bank  on 
which  a  check  was  drawn  that  no  person  of 
the  name  signed  thereto'  had  an  account  with 
the  bank  is  prima  facie  evidence  that  the 
cheek  was  fictitious. — People  v.  Eppinger,  105 
CaL  36,  38  Pae.  538. 

[i]  Upon  a  trial  for  forging  a  false  in- 
strument, evidence  that  the  defendant  about 
the  same  time  had  forged  other  false  instm- 
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ments  of  the  same  description  is  admissible 
for  the  purpose  of  showing  guilty  knowl- 
edge; bat  where  aneh  other  instrumeDts  said 
to  be  forged  are  offered  in  proof  of  guilty 
knowledge  there  must  be  strict  proof  that 
they  are  forgeries. — ^People  t.  Baird,  105 
CaL  126,  38  Pac.  633. 

[j]  Before  proof  of  other  forgeries  can  be 
admitted  to  prove  guilty  knowledge,  it  must 
appear  that  the  check  described  in  the  in- 
dictment Vaa  itself  a  forgery;  and  it  must 
also  appear  that  the  other  instruments  were 
signed  by  the  name  of  a  real  person,  and 
without  his  authority. — People  t.  Whiteman, 
114  Cal.  338,  46  Pac.  99. 

[k]  City  directory  and  great  register  of 
county  are  competent  to  show  whether  there 
was  a  person  in  the  city  or  county  bearing 
name  signed  to  false  check. — People  t.  Laird, 
118  Cal.  293,  294,  50  Pac.  431. 

[1]  Where  there  was  no  material  variance 
between  a  certain  check  offered  in  evidence 
and  the  paper  set  out  in  an  information 
charging  the  forgery  thereof,  such  cheek  was 
properly  admitted.  Judgment  (1898)  51  Pac 
945,  reversed. — People  v.  Dole,  122  Cal.  486, 
68  Am.  St.  Bep.  50,  55  Pac.  581. 

[m]  On  a  trial  .for  forging  Q.'b  name  to  a 
check,  evidence  that,  long  after  defendant's 
arrest,  G.  was  handed  a  blank  check,  to  which 
his  name  appeared  to  bare  been  signed,  and 
which  was  found  in  a  desk  "said"  to  be  the 
one  occupied  by  defendant,  was  incompetent, 
in  the  absence  of  other  evidence  connecting 
defendant  'with  the  blank  check  or  the  desk. — 
People  V.  Bird,  184  Oal.  82,  56  Pac.  639. 

[n]  Where  the  representations  made  by  the 
defendant,  and  the  certificate  of  acknowledg- 
ment of  a  mortgage  purporting  to  be  given 
to  secure  the  note,  show  that  the  fictitiouB 
name  signed  to  the  note  was  that  of  a  male 
person,  the  fact  that  a  married  woman  bear- 
ing the  same  name  came  to  the  county  after 
the  date  of  the  note — she  never  having  had 
any  property  therein — doea  not  tend  to  show 
that  the  note  was  not  fictitious. — ^People  v. 
TerrUl,  133  Cal.  120,  65  Pac.  303. 

[o]  In  a  prosecution  for  forging  a  note,  evi- 
dence of  the  financial  condition  of  the  prose- 
cuting witness  is  inadmissible.  Judgment 
(1901)  87  Pac.  14,  reversed. — People  v.  Lapi- 
que,  136  Cal.  503,  69  Pac.  226. 

[p]  .Indictment  for  forgery  of  a  demand  on 
a  city  and  county  treasury  for  money  due  for 
street  labor  set  forth  the  instrument,  on 
which  the  names  of  certain  officials  appeared 
as  certifying  and  allowing  the  demand,  with- 
out averment  that  such  names  were  forged. 
Held,  that  evidence  that  such  officials  did  not 
sign  their  names  or  authorize  them  to  be 
signed  to  the  instrument  was  admissible. — 
People  V.  McGlade,  139  Cal.  66,  72  Pae.  600. 

[q]  On  a  prosecution  for  the  forgery  of  a 
check,  evidence  that  defendant  had  worked 
for  the  drawer  was  competent  as  explaining 
how  he  came  to  have  the  check,  and  being 
a  part  of  what  ha  laid  about  it  In  response 


to  the  questions  of  the  person  to  whom  it 
passed.— People  v.  Walker,  140  CaL  163,  73 
Pae.  831. 

[r]  Declarations  of  defendant  that  he  had 
been  working  for  person  named  as  maker  of 
check  are  competent  evidence  against  him. — 
People  V.  Walker,  140  CaL  155,  73  Pae.  831. 

[s]  In  a  proseention  for  forgery  for  having 
feloniously  issued  and  passed  to  E.,  attorney 
for  F.,  a  counterfeit  writing  as  &  genuine 
note  of  F.,  with  intent  to  damage  and  de- 
fraud E.,  evidence  that,  by  reason  of  the 
passing  the  paper,  E.  was  damaged  by  being 
induced  to  make  a  journey,  and  to  go  to  ex- 
pense therefor,  is  admissible. — ^People  v. 
Phillips,  9  Pac.  312. 

[t]  On  a  prosecution  for  forgery,  evidence 
that  the  party  whose  name  was  alleged  to 
have  been  forged  had  money  in  bank  and  a 
house  free  from  encumbrances,  and  that  de- 
fendant knew  him  to  be  a  man  of  means,  is 
admissible  to  show  the  motive  of  the  forgery. 
People  V.  Lapique,  67  Pae.  14,  judgment  re- 
versed, 69  Pac  226. 

[n]  In  a  prosecution  for  forgery  of  a  cheek, 
evidence  as  to  whether  the  alleged  maker 
had  an  account  in  the  bank  on  which  the 
check  was  drawn  during  the  month  of  its 
date  held  admissible. — People  T.  Crane  (Cal. 
App.),  87  Pac.  239. 

[v]  In  a  prosecution  for  forgery  of  a  cheek, 

evidence  as  to  whether  the  alleged  maker  had 
drawn  a  check  payable  to  defendant  held 
immaterial. — ^People  v.  Crane  (Cal.  App.),  87 
Pac  239. 

Fob  ADTHOHITIES  FHOM  OTHKa  STATES: 

See  19  Cyc.  1413-1420;  23  Cent.  Dig.,  cola 
1580-1596,  SS  105-116. 

§  29.  Snffldeney  of  Evidence. 

[a]  Where  all  the  evidence  against  defend- 
ant on  trial  for  forgery  was  given  by  an 
expert  on  handwriting,  who  by  a  comparison 
with  the  genuine  writing  of  defendant  testi- 
fied that  in  his  opinion  the  face  of  the  check 
was  written  by  defendant,  such  evidence  is 
insufficient  to  sustain  a  conviction,  even  if 
the  words  "face  of  the  check"  included  the 
signature.— People  v.  Mitchell,  92  Cal.  590,  23 
Pae.  597,  788. 

[b]  Where  there  is  no  evidence  to  show 
any  authority  or  belief  of  authority  to  sign 
the  name  of  one  of  two  persons,  whose 
names  were  signed  by  the  defendant  to  the 
note  alleged  to  have  been  forged,  the  forgery 
of  such  name  is  sufficient  to  uphold  a  ver- 
dict of  conviction  of  forgery,  and  rulings 
of  the  court  upon  the  admission  and  rejec- 
tion of  testimony  touching  the  business  re- 
lations existing  between  the  defendant  and 
tlM  other  person  whose  name  was  signed  to 
the  note  by  him,  and  from  whom  he  claimed 
to  hmve  authority,  need  not  be  considered 
upon  appeal  from  a  judgment  of  conviction. 
People  T.  Leyahon,  108  CaL  440,  41  Pm.  48(k 
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[e]  Where  It  to  proTed  Oat  tlien  are  two 

persons  in  eonnty  bearing  na^e  faliefy  signed 
to  check,  and  that  neither  ot  them  anthorised 
defendant  to  sign  it,  forgeiy  is  eatabliBhed— 
check  is  not  fictitious. — ^Pen>le  Laird,  ilff 
Cal.  292-294,  SO  Pae.  431. 

[d]  Evidence  held  tuffideut  to  show  that 
what  person's  name  was  intended  to  be 
signed  to  check. — ^People  t.  Lnndin,  120  GaL 
809,  310,  52  Pac  807. 

[e]  The  only  direct  evidence  connecting  the 
accused  with  a  forgery  was  that  abont  the 
time  of  the  crime  he  was  at  hotels  near  the 
scene  thereof,  nnder  an  assumed  name,  and 
that  the  day  after  the  crime  he  left  the  lo- 
cality with  another  accused,  both  passing 
nnder  assumed  names.  Foar  months  later 
the  two  were  arrested,  and  gold  coins  similar 
to  those  obtained  by  means  of  the  forgery 
.were  found  on  their  persons,  and  in  the  room 
of  accused  was  found  a  package  called  a 
"forger's  outfit."  Held  not  to  be  saiBcieBt 
to  sustain  a  verdict  of  guilty. — People  t, 
Creegan,  121  Cal.  554,  53  Pac.  1082. 

{f}  The  burden  of  showing  guilty  knowl- 
edge of  defendant  as  to  other  forged  checks, 
in  evidence,  is  not  sustained  by  proof  that 
the  other  checks  were  forged,  and  that  prose* 
entOT  believes  that  defendant  forged  them.— 
People  V.  Bird,  124  GaL  32,  56  Pac.  639. 

[g]  On  a  prosecution  for  forging  a  check, 
testimony  that   defendant    rented   a  room 
J  from  complaining  witness  for  a  pionth,  and 
'  handed  her  the  book  with  hii  indorsement, 
I  raying  it  was  good;  that  she  gaw  him  the 
[difference  between  it  and  a  month's  rent, 
whereapon  he  went  away,  promising  to  re- 
turn in  the  evening,  but  did  not  return;  that 
the  check  was  in  fact  a  forgery;  and  that 
defendant  refused  to  give  his  true  name  when 
arraigned — is  snfficient  to  sustain  a  verdict 
of  gnilty.— People  v.  King,  125  Cal.  369,  58 
Pae.  19. 

[hi  Aeeuod  procured  luid  owners  to  de- 
posit a  deed  with  him  in  escrow  on  a  verbal 
understanding  that  they  were  to  have  all  the 
time  they  wanted  to  examine  certain  lands 
which  another  proposed  to  convey  in  ex- 
change. AccQsed  drew  an  instrument,  to 
which  he  signed  the  grantors '  names  with 
their  knowledge,  which  stipulated  that  the  con- 
tract should  be  in  full  effect  after  one  month 
if  the  title  and  location  were  not  objected 
to  by  either  party  before  that  time.  There- 
after the  grantors  in  the  escrow  deed,  finding 
the  lands  worthless,  demanded  such  deed  of 
accused,  who  refused  to  give  it  up.  Held, 
that,  in  a  prosecution  for  the  forgery  of 
such  instrument,  a  contention  that  the  evi< 
deuce  did  not  show  an  intent  to  injure  any 
one,  nor  an  actual  injury,  was  withont  merit. 
People  ▼.  Stork,  138  CaL  871^  85  Pae.  828. 

[i]  Ad  indietment  for  forging  a  demand  on 
a  city  treasury  for  money  due  for  street  labor 
set  forth  the  entire  instrument,  which  pur- 
ported to  have  been  signed  by  one  John  S., 
■ftOT  whose  nanM  was  wiittra  an  address. 


There  was  some  evidence  that  a  man  of  that 
name  had  at  one  time  lived  at  such  address, 
but  he  could  not  be  found,  and  it  appeared 
that  he  had  never  done  any  street  work  for 
the  city.  The  prosecution  produced  a  John 
8.  who  worked  for  such  department  at  the 
time  mentioned  in  the  instrument,  and  he 
testified  that  he  had  not  signed,  or  authorized 
anyone  to  sign,  the  same.  Held,  suflScient 
proof  that  John  8.  did  not  authorize  the  sig- 
nature to  the  instrument. — People  t,  Mc- 
Glade,  139  CaL  66,  72  Pac.  600. 

FOB  AUTHORinSS  ROX  OTHEB  STATBi; 

See  19  Cyc.  1420-1425;  23  Cent.  Dig.,  eols. 
1597-1605,  §S  117-121. 

§  SO.  Trial — Conduct  In  OeneraL 

[a]  It  is  matter  within  the  discretion  of 
the  court  to  require  the  prosecuting  witness 
to  point  out  upon  enlarged  photographs  the 
difference  between  his  signatures  alleged  to 
hare  been  forged  and  those  admitted  to  be 
genuine.— People  Bird,  124  CaL  32,  56  Pac 
689. 

Fob  Authorities  nok  Other  States: 

See  19  Cyc.  1426;  28  Cent.  Dig.,  cols. 
1605,  1606,  S  122. 

S  81.  — —  ZMtmetfons. 

[a]  Charge  quoted  in  opinion  held  not  mis- 
leading as  to  offense  charged. — People 
Phillips,  70  CaL  68,  11  Pae.  043. 

[b]  On  trial  under  an  information  charg- 
ing forgery  of  a  promissory  note,  instructions 
are  not  misleading  and  calculated  to  confuse 
the  jury  with  respect  to  the  offense  charged, 
which  read  as  follows:  "The  defendant  is 
not  charged  in  the  information  with  the 
forgery  of  the  mortgage.  That  has  been 
introduced  in  evidence  here  for  the  purpose 
of  showing  the  intent;  showing  the  intent 
that  the  party  had  in  forging  (if  you  find 
that  he  did  forge)  and  in  passing  this  prom- 
imory  note;  showing  the  intent  of  the  pass- 
ing, or  the  attempt  to  pass,  to  Slgin,  for  the 
purpose  of  prejudicing,  damaging  or  defraud- 
ing him.  He  is  not  charged  here,  I  say,  with 
the  forgery  of  that  mortgage;  and,  if  you 
find  that  he  did  so,  still  you  do  not  pass  npon 
it  in  this  case,  as  to  the  question  of  his 
guilt  or  innocence  under  the  information." 
And:  "You  [the  jury]  being  satisfied  that 
the  defendant  did  voluntarily  forge  this  note; 
that  he,  knowing  it  to  be  such,  passed  it 
to  Ifr.  Elgin  with  the  intent  to  injure  or 
defraud  Mr.  Elgin."  And,  again:  "As  I 
stated  before,  gentlemen,  your  first  point  is. 
was  this  not  forged  by  the  defendant  f  Did 
he  know  it  was  forgedf  Did  he  pass  it,  or 
attempt  to  pass  it,  to  W.  A.  Elgin,  to  the  in- 
jury of  Elgin  ("—People  v.  Phillips,  70  Cal. 
61,  11  Pac  493. 

[c]  An  instruction  that  if  the  jury  believed 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  defendant  committed  the  offense  charged. 
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or  aided,  abetted,  "or  anirted"  in  the  com- 
mission thereof,  they  should  find  him  guilty, 
was  erroneoo^  under  Penal  Code,  sections 
31,  971,  declaring^  guilty  as  principals  all  per- 
sons eoneemed  in  the  commission  of  a  erim- 
inal  offense,  whether  they  directly  commit 
the  act  constituting  snch  offense,  or  aid 
"and"  abet  in  its  commitsion,  where  de- 
fendant was  on  trial  for  having  raised  and 
passed  as  genuine  a  certain  cheek;  but  such 
error  was  cored  where  the  jury  were  also  in- 
structed that,  if  the  evidence  did  not  es- 
tablish, beyond  a  reasonable  doubt,  that  de- 
fendant fraudulently  altered  the  check  in 
question,  or  uttered  such  check,  knowing  its 
spurious  character,  and  with  intent  to  de- 
fraud, the  mere  possession  thereof  by  him, 
and  his  indorsement  and'  negotiation  there- 
of, were  not,  in  the  absence  of  a  guilty  in- 
tent or  guilty  knowledge,  mffieient  to  con- 
vict. Judgment  (1898)  51  Pae.  945,  reversed. 
People  V.  Dole,  122  CaL  486,  68  Am.  St  Bep. 
60,  59  Pae.  581. 

[d]  On  trial  for  forgery  by  raising  a  certain 
check,  where  there  was  no  theory  on  which 
defendant  could  be  convicted,  under  the  in- 
formation and  the  evidenee  in  the  record, 
if  such  check  was  not  raised  as  charged,  it 
was  error  to  refuse  an  instruction  that,  if 
the  jury  entertained  a  reasonable  doubt  as  to 
whether  or  not  the  check  in  question  had  been 
so  raised,  they  should  acquit.  Judgment 
(1898)  51  Pac.  945,  reversed— People  v.  Dole, 
122  Cal.  486,  68  Am.  St.  Bep.  50,  55  Pac.  581. 

[e]  It  was  not  error,  on  a  trial  for  forgery, 

to  give  to  the  .lury,  as  a  definition  thereof, 
Penal  Code,  section  470,  defining  such  crime. 
Judgment  (1898)  51  Pac.  945,  reversed.— Peo- 
pie  V.  Dole,  122  OaL  486,  68  Am.  St.  Bep. 
60,  55  Pae.  681. 

[f]  On  a  trial  for  forging  a  check  payable 
to  defendant  or  bearer,  it  Is  not  error  to  re- 
fuse to  charge  the  jury  that  such  check  would 
pasR  from  hand  to  hand  as  coin,  and  that  they 
could  not  infer  he  knew  it  was  forged  from 
the  fact  that  he  was  named  as  payee. — ^People 
v.  King,  185  CaL  S69,  58  Pae.  19. 

[g]  An  instruction  that  the  "nttering'*  of 
a  letitiona  instrument  is  passing  It  knowing 
it  to  be  fictitious  was  not  erroneous  where  it 
was  not  intended  as  a  definition  of  the  crime, 
but  only  of  the  word,  which  fact  was  ap- 
parent to  the  jury  from  other  instructions.— 
People  V.  Nishiyama,  135^  Cal.  299,  67  Pae. 
776. 

[h]  An  indictment  for  forgery  of  a  demand 
on  a  city  and  county  treasury  for  money  due 
for  street  labor  set  forth  the  instrument,  on 
which  the  names  of  certain  ofllcials  appeared 
as  certifying  and  allowing  the  demand,  but 
there  was  no  averment  that  such  names  were 
forged.  Held  that,  as  the  forgery  of  the 
entire  instrument  was  charged,  InBtmetions* 
relating  to  the  forgery  of  sack  namea  ware 
not  erroneous. — Pecmla  v.  MeOlade,  189  CaL 
66,  72  Pae.  600. 

[i]  Where,  on  a  prosecntion  for  forgery  of  a 
eheckf  tka  evidone*  ahowed  that  defoidant 


represented  to  Uie  person  to  whom  he  passed 
it  that  the  name  of  the  drawer  of  the  cheek 
was  signed  by  the  drawer's  son,  an  instruc- 
tion that,  if  the  jury  found  that  defendant 
stated  to  the  person  to  whom  he  passed  the 
check  that  the  drawer  did  not  sign  the  check, 
then  they  should  find  defendant  not  guilty, 
was  misleading,  and  properly  refused. — ^People 
V.  Walker,  140  Cal.  153,  73  Pae.  831. 

[j]  In  a  prosecution  for  forgery,  an  instruc- 
tion that  the  uttering  of  a  forged  instrument 
as  true  and  genuine,  with  the  knowledge 
that  it  was  a  forgery  and  with  the  intent  to 
defraud,  would  constitute  forgery,  held 
proper. — People  t.  Crane  (CaL  App.},  87  Pfte. 
239. 

Fob  Autuuuths  noH  Otheb  Btateb: 

See  19  Cyc.  1427,  1428;  23  Cent.  Dig., 
cols.  1608-1613,  SS  124-128. 

S  32.  Verdict. 

[a]  Where  a  defendant  Is  charged  with  forg- 
ing a  cheek,  with  an  attempt  to  pass  it,  and 
with  passing  it  as  true  and  genuine  with 
intent  to  defraud,  he  may  be  convicted  for 
the  whole,  as  connected  and  consecutive  acts 
constituting  one  transaction,  or  for  but  one 
of  such  acta.— People  v.  Shotwell,  87  CtL  394. 

[b]  An  information  ehuged  defendant  with 
forging  a  cheek  and  with  uttering  and  pub- 
lishing the  same.  Held  that,  conceding  that 
one  part  oojy  of  such  information  was  defec- 
tive, a  verdict  of  guilty  as  charged  will  be  set 
aside,  where  the  court  instructed  the  jury 
that  they  should  convict  if  the  evidence 
showed  either  a  forgery  of  the  cheek  or  the 
passing  thereof,  the  evidence  being  such  that, 
nnder  the  instructions,  it  wonid  be  imnossible 
to  say  on  wMch  portion  of  the  information 
sneh  verdiet  was  based. — ^People  Mitchell, 
98  CaL  590,  28  Pae.  597,  786. 

FOB  AUTHOBimS  ROH  OVHBB  ffFATIB: 

See  19  Cyc.  1429;  28  Cent.  Dig.,  eola. 
1613-1615,  5  129. 

§  S3.  Appeal  and  Error. 

[a]  On  a  proseention  for  forgery,  wherein 
genuine  specimens  of  the  handwriting  of  de- 
fendant and  of  proseeoting  witness  were 
introduced,  an  expert  on  handwriting  com- 
pared these  exhibits,  in  the  presence  of  the 
jury,  with  the  signature  to  the  note  alleged 
to  have  been  forged,  and  illustrated  by  draw- 
ings on  a  blackboard  and  by  photographs  the 
points  of  similarity  and  dissimilarity  be- 
tween them,  and  gave  his  opinion  that  the 
signature  to  the  note  was  copied  from  the 
genuine  signature  of  tiie  proseentor.  There 
was  evidenee  that  defendant  had  had  an  op- 
portunity to  make  such  copy.  Held  that,  the 
genuineness  of  the  signature  being  a  question 
for  the  jury,  the  appellate  eourt,  not  having 
the  various  examples  of  handwriting,  black- 
board illustrations,  and  photographs  before 
them,  would  not  raj  that  the  evidenee  did 


Digitized  by  Google 


FOIOUL  AOCT78ATION— 70BUAL  BEQUISITES. 


S449 


act  justi^  the  Jnry  in  finding  defendant 
guilty  of  forging  the  ■igttatare.— (1901)  Peo* 
pie  T.  Lapique,  67  Pae.  14,  jndgnent  rmned 

(1902)  69  Pac.  226. 

FOft  AtiTHOunxs  noH  Othkb  Sum: 

See  19  Cye.  1430;  23  Gent.  Dig-  edli. 
1615,  1616,  i  130. 

FOBUAL  ACCUSATION. 

Hloawaty  Cor,  in  pzOMeallai  f u  eilme.   See  Xto- 
dletMBk  taA  ZafenastUii,  |  1. 

TOBUAL  BEQUISITES. 

Of  eertUleate  of  Hknowledcmant.   8m  AAnest 

edgmn^  I  4S. 
Of  BotiM  Of  appoaL   8m  Appeal  aaA  Bnflr,  || 

888-388. 

Of  MTTlea  of  soUm  of  appuL   8m  Appeal  aal 

Error.  |  387. 
Of  BDderUUng  on  appeat    6m  Appaal  and  Sxror, 
SI  421-423. 

Of  1)1U  of  axcepUons.   Bm  Appeal  and  Error,  | 
693  at  aaq. 

Of  txwiKrlpt  on  appaaL    8ae  Appeal  and  Error,  |f 
802-808. 

Of  appeal  bonda.  8m  Appeal  and  Error,  |  liBl. 
Of  ■nbmiialoB  te  MbUratleB.    8m  ArbttnUon  and 

Awud.  I  IS. 
Of  oxdex  of  aixert  In  otvtl  aetUm.   Bm  ArraH,  || 

16-17. 

Of  ■iftpiinTiit  for  benefit  of  eredltota.   8m  As- 

slgBBnenta  tia  Benaflt  of  Orediton,  i|  16-18. 
Of  ioTTlnc  of  atuehmant.   Bm  Attacbnent,  ||  85- 

83. 

Of  ratnm  to  attaeli^iit  lory.   Bm  Attaebnunt,  | 

168. 

Of  baU  bonds.    8m  Ball,  S  S3- 

Of  saml-annul  raporta  af  banks.    Bm  Banks  and 

Banking,  |  8. 
Of  blUa  of  axebanga  er  pxMniaaerr  notes.  8m 

Bills  and  Bous,  X. 
Of  denuBd  te  oharca  Indorsar  ef  coaunereUl  paper. 

■m  Bflla  and  Botes,  |  815. 
Of  bonds.   8m  Bonds,  |  6. 
Of  itbtTlteb!e  doaaUons.   8m  OMttties,  ||  8.  17> 

18. 

Of  eentraeta.   Bm  Oontraeta,  ||  80-33. 

Of  transfer  of  itoCk.   Bm  Corporations,  I  144. 

Of  oeimTa&M  bjr  onponUoas,   Am  Oorporatlons, 

I  370. 

Of  eooBtr  orders,  udinsBMS  and  resolnllaaa.  Bm 

OoanUas,  I  43. 
Of  eosBty  Mntraote.   Bm  Ooontles,  I  109. 
Of  oonnty  varranta.    Bm  Coontlai,  |  136,  - 
Of  eonnty  bonds.    Sea  Oonntlea,  I  147. 
Of  opinions  of  Mirts  of  record.   Bm  Oonrts,  | 

96. 

Of  MoUon  for  dtaage  of  Tsnns  la  erltnlaal  easaa. 

8m  Orinlnal  Law,  I  39. 
Of  BoUen  fox  eenduoaaea.   8m  Orladnal  Isiw,  I 

804. 

Of  tostmetleBS  in  eriaJaal  easos.   8m  Ottadnal 

Law.   II   403,  437-461. 
Of  Texdlet  in  erladnat  ease.   8m  Orinlnal  Law,  I 

486. 

Of  BOtion  for  new  trial  of  original  ease.  Bm 
Oflafaal  Law,  |  657. 

OU.  DlgMt.  Tol.  8—154 


Of  sobUms  for  etfine.    Bm  OxiaiBal  Lav,  t|  885- 
681. 

Of  dedlesUon.   8m  VedleaUon,  il  10-88. 

Of  aoMptaBM  of  dedication.   Bm  Padteattea,  || 

40-46. 

Of  dMds.    Bm  Deeds,   H  19-36. 

Of  deicriptlon  of  partlM  and  propel^  eemejelt  In 

dead.    Baa  Deads,  ||  26-36. 
Of  axaeatloB  of  doad.    Bm  Daada,  |  37. 
Of  daUvarr  ef  dead.    Bm  Deeds,  ||  46-48. 
Of  raeord  of  daad.    Bm  Daada,   I  72. 
Of  eommisslOB  to  take  teatlmony.    Bm  DeposlttoBS, 

I  11. 

Of  ratsm  to  ewiilsslftii  to  tsln  deposltlm.  Bee 

Deposltlens,  ||  86-80. 
€tt  notion  for  lanlnntarT  disnlawl  er  noasntt. 

Bm  Dlsnlssal  and  Honanlt,  |  40. 
Of  aleetloa  ballots.   Bm  Eleetlens,  ||  S7-80. 
Of  proeaedlnffS  te  eondnui  propeztr  far  pabUe 

lands.    Sm  Bnlnent  Donala,  I  88. 
Of  decTM  la  etnltr.   Bm  Bqaltr,  S  HO- 
Of  escrow.   Bm  Escrows,  i  1. 
Of  ezebaage  agreeBama.   Bm  Bxchaage  of  Prop- 

ertr,   I  8. 
or  exacnUoa.    8m  Bzacatlon,  ||  37-41. 
Of  levy  of  aaaciition.    Baa  ExaentloB.  ||  66-61. 
Of  axacntloB  sale.    Sm  BzeenUon,   ||  94-89, 
Of  sbeiiff's  daada.    Sm  Exaeatlon,  t|  172,  173. 
Of  ratom  to  execnUoQ.    Bm  ExacnUoa,  |  184. 
Of  lattart  of  adninlstiation.   Bm  Bxeentom  and 

AdmlnlBtrators,    I  59. 
Of  administration  bonds.    Bm  Bxeentors  and  Adp 

BtiniBtratoTB,  ||  81-83. 
Of  claim  of  examption.    Baa  ExamptlOBS,  I  88. 
Of  gift.    Saa  Gifts,  ||  6,  8,  10,  25. 
Of  gnarantr  contract.    Bm  Onarantr,   11  1-18. 
Of  gnardian's  aeconnt.    Sm  Ooardlan  and  Ward,  | 

96. 

Of    bomaitead    daclaratloa    or    oartUeate.  Bm 

Homastead,  |  87. 
Of  dying  declaration.   8m  Hmleide,  i  181. 
Of  deatb  aaatenos.   Bm  HOnadde,  |  833. 
Of  narriage  settloBMats.   Bm  Hnsband  and  Wlfst 

I  14. 

Of  aeensatlen  for  erlme.   Bm  bOlotnMt  and  Ia> 

fomuAlon,  T. 
Of  Indletneat  or  inf  ormatloB.   8m  Zndlctmaat  and 

InfomatlOB.   11  7,   17,  31. 
Of  Injnnetioa  deecM  er  eider.   Bm  mjvaetlea,  | 

126. 

Of  InsolTant'a  sohedalB  and  lanntory.   Bm  XnaO- 

Toncy,  I  8. 

Of  aasignneat  of  lasoranM  poller.   Bm  Insnrane^ 

I  58. 

Of  walTor  of  fOEfettare  of  poU^.   Bm  Insaraaee. 

I  118. 

Of  dbaage  ef  beaeficlsrr  of  matnal  beaefit  la- 

anranoe.   Bm  insaranM,  I  243. 
Of  jBdgnanL   Bae  Jodgmaat,  H  81-84. 
Of  dafantt  Jddgneat.   Bm  Jadgment,  I  78. 
Of  appllcatloB  to  open 'OT' mete  jndgneat.  8M 

Judgment,  |  363. 
Of  Judicial  sale.    Saa  Judicial  Bales,  I  1. 
Of  ehallangas  te  ]nrori.    Sm  Jory,  M  102.  115. 
Of  leases.    Bm  Landlord  and  Tenant,  1 1  6-12. 
Of  Indictment  or  Information  tor  larceny.   Bm  Laz^ 

cany,  I  14. 

Of  llcanBet  for  oecapationa  or'  pitTllegM.  8m  U> 
'  eontos,  i  13.  . 
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Of  uecluuile'i  lies  oUlm  or  lUttrnwrt.    IM  lb- 

eli&nlc**  LloBS.  f|  11-49. 
Of  luid  mortgacfl.    8m  Mortgicei,  |  83. 
Ot  clt7  eoatract.    Sm  Unnlolpal  Ootpontlnu,  |  Si. 
Of  nunei  of  ponoaa.    See  Namea,  |  1. 
Of  atatemant  on  motion  for  nev  trial  ia  dvll  ae- 

Uoua.    Bee  New  Trial,  |  84. 
Of  eertUcatea  of  notwriea.   Sao  Xotarioa,  |  S. 
Of  notlM.   Sea  VeUea,  I  T. 
Of  nentiea.    Bee  Horatio^  I  1. 
Of  adKlaUtratlOB  of  oattaa.   Baa  Oatka,  |  S. 
Of  artlelea  of  paztnaxm^   Sea  FutMnklp,  I  11. 
Of  parmoat.   Am  Paymaat,  ||  1,  4. 
Of  dTU  plMdlaga.    8aa  PlaadlBS. 
Ot  dvU  pToeaaa.    B—  Pxoeaaa,  ||  8,  T-11. 
Of  MiTlea  of  dvU  proeaaa.   Im  Proean,  ||  IT,  SI* 

36. 

Of  retnm  and  proof  of  Nzvloa  of  lOHmena.  8aa 

Proeeaa,  ||  43-46. 
Of  aOdavtt  of  Bortlea  of  proeaaa.   Sea  Pzeeaaa,  I 

47. 

Of  pnbUo  land  mrrey.    See  Public  I^ande,  I  12. 
Of  goTeroment  land  patetita.   See  PnbUo  Landa,  i 
118. 

Of  raferee'a  report.   Soe  Befereace,  i  14. 
Of  raloaao.   See  BoImm,  I  1. 
Of  eoBtiatt  of  Hie  af  paneuHr.  8oa  Salei,  ||  1- 
8. 

Of  Mala  aJBaad  to  wzttlBS.   flea  Boala,  I  8. 

Of  dgnataroB  to  mlttaa  laitmawata.   See  Slfoa- 

totoi,  I  1. 
Of  writtea  lava.   Soe  Statntea,  |  6. 
Of  aUpolaUoao.   Sea  Stlpalatlona,   I  8. 
Of  iBbioriptloDi.    See  Bnbacrlptloaa,  I  1. 
Of  ainaameat-roUs.    See  Tazttlon,  I  81. 
Of  dedilaa  of  board  of  equalisation.    See  Taxatloa, 

I  lOS. 

Ot  tax  deeda.    See  TazatloB,  |  188. 

Of  tax  lala.    See  Taxatloa,  I  160. 

Ot  notice  of  redeaiptton  from  tax  aalo.  Seo  Taxa- 
tion, 1  172. 

Ot  teader.    Seo  Teador.  i|  4-T. 

Of  inatraetleaa  la  dvll  eaaea.  Sea  TIUl.  H  88- 
108. 

Of  TCidM  la  dvU  etiaa.  Trial,  ||  ISl,  188, 
138. 

Of  vordiet  oa  «edal  laanea  la  elrll  eaaea.  See  Trial. 
1  149. 

Of  fiadlsga  la  dvU  eaaea.  See  Trial,  |f  167,  170, 
171. 

Of  nndertaUnga.    Bee  VBdortaUaga,  |  1. 

Of  appllcatloB  for  dung*  of  Tanne  la  eMl  eMea. 

Bee  Venne,  ^  31. 
Of  wlU.    See  Wllla,  IV,  B. 
Of  kolofrapUe  wiXL    See  WlUa,  |  69. 
Of  eoatraet  to  devlaa  oi  feemaatb.  Bee  Wllla,  | 

88. 

FORMATION  07  JUB7. 

Oraad  Jnzr.  '  Bee  Orand  OUrr,  |  IS. 
I  Petit  Jnry.   Bee  Jarj.  X. 

FOBHATION  OF  OPIKION. 

Aa  dla«iiaUf]rltig  petit  Jaror.    See  tvxy,  I  77. 

rOBMER  ADJUDICATION. 

As  defeoae  to  efeotment  oalL   Bee  BleetMt»  |  BS. 


rOBHEB  OONVIOnOV. 

Degree  of  proof  reqtlatte  to  eatibllik.   Bit  Orimt 
aal  Lav,  |  S81. 


FORBOUt  DECISION. 

DeddoB  on  former  appeal  aa  lav  of  tbo  ease.  See 
Appeal  and  Brror,  ||  1S84>1844. 

FORMER  JEOPARDY. 

See  Orlmlnal  Lav,  TIL 
Flea  ti.   Bee  Crlmlad  Lav,  i  71. 
Aa  qneiUoB  of  lav  or  tiet.   flea  Oilmioal  Lav,  | 

877. 


FORMER  TESTIMONT. 

AdmladblUty  of  evidence  given  at  torsMr  MSI 

ot  prallBilnarT  examlnatloa  la  exlmlaal  eaaei. 

See  OrlnUaal  Lav,  XL. 
AdmUdbllitjr  of  evidence  glvea  at  former  trial 

or  u  other  proceodlnga  la  dvU  eaaea.   Bee  Bvl- 

dence,  11  810-BlS. 
As  erldence    In    proaeeatlea    for    hamSMt.  See 

Homicide,  VI,  D. 
OpialonB  formed  from  bearing  evldaaee  at  fonaet 

trial  aa  dlaqaallfTlag  petit  Jarera.   Bee  Airr,  | 

88. 

FORMER  TRESPASS. 

As  ]uUltoatloa  for  homldde.    Bee  Hemldde^  |  44. 

FORM  OF  ACTION. 

Bee  Action,  XL 
Br  or  agalaat  eeantr.    See  Ooantlai,  |  ITS. 
rei  vaata.    See  Waate.  |  6. 

FORNICATION. 

Xaelnda  aaxaal  iatorcoorae  hj  nnmarrled  pereoBS, 
not  ooBBtitBtlng  or  aot  regarded  aa  aa  demeat  In 
aay  otiter  dlatinet  offenaai  aatara  aad  extoat  of 
eximiBal  reapoadUlltr  tlwnfor,  aad  greanda  of 
dofenae;  and  proaeootioa  aad  pnaiabstaat  of  oadi 
acta  aa  public  offoneea. 

Bee,  alio,  Adnlterr;  Baatardo;  Bigamy;  laeeat; 
Levdneaa;  rrortltaUeB;  Bape;  BedaetioB;  Bod. 
0B17. 

Aatemvtlal  laoomaeaee  aa  groaaA  foe  ilveteo. 

Sao  Divorce,  i  8. 
VzaiamptloB  of  lalareoBiio  fioH  oohaMtatte  Bee 

Bvldeaee.  I  ts. 

I  1.  Dlstlngnlshed  tnm  Adntter^' 

[a]  Fornication  is  distinguished  from  adnl- 
terr by  fact  that  guilty  person  is  not  married. 
Poople  T.  Stratton,  141  CaL  606,  75  Pae.  166. 

FORTHOOMINa  BONDS. 

IdtiiUltr  of  snratlea  m  fotthoinlas  attaelimoat 

boada.  Bee  AttaAmeat,  I  184. 

DoUvezj  of  pfopertr  levied  on,  oa  foithooalaB 

bead.  Boo  BxeenUoa,  I  88^ 
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rOBTS. 

Blgkt  to  eoatam  uad  for.   Sat  BalMBt  Dih 

MMlM,   i  28. 

FOBUM. 

F«t  toUl  ot  ofMim  atatM.  Sm  Orlnlul  Law,  V. 
Wot  tzlal  or  dva  mUobs.   Sm  Tum. 

FOBWABDEBS. 

UaUlttr  of  fenranisri  u  dlftliiffiilib«d  tnm  Uih 
UUtj  of  ouilenL    Bm  OarriMi.  |  S5. 

FOUL  ODOBS. 

MgM  to  owpoMrtlOB  for  foal  odon  eoaiod  ty 
puUle  vorks.  Joo  BalBtBk  Duuto,  |  67. 

FOUBTEENTH  AMENDMENT. 

OowtncUon  of.   Soo  OonftttvUoMl  I«w,  |  22. 

FBAOnONS  OF  A  DAT. 
OonoldiCTtUm  of,  la  conpttinf  Umo.  Boo  TUno. 
I  »• 

FBAKCHISES. 

iBoIndo  aatozo  oad  InddoDti  of  ipoel&l  ilgbto, 
ptlvllaKOi,  Md  pomn  wUoh  cu  bo  «xorelso<t 
UgaOj  only  midOT  »  pMt  fzon  tho  goTemnont,  ond 
oaoreioo  asd  pntocUoa  of  tauuUaoo  ia  gonontL 

IN  OBNEBAIi,  i  1. 

DKFINinOH  AKD  SATUBX  OP  ISJLNOHISB, 
I  3. 

COKSTITOTIOHAL  PROTISIONB,  |  3H. 

BTATOTOBT  FBOTISIONB,  |  8. 

POWBB  TO  GRANT  EXOLUSITS  FBANCHIBB, 

i  *. 

POWEB  TO  OBAHT  FRANCHISE  OONTLIOTINQ 
WITH  GENERAL  STATUTES.  |  6. 

0OM8TBCJCTION  AND  OPERATION  OF  GRANT, 
i  6. 

  EXCL08IVENES8,  |  7. 

ILLEOALITT    07    PABTNEBBHIP    IN  7BAN- 

CHISE,  I  B. 
TRANSFER  OB  LEASE,  {  «. 

ENFORCEMENT  OP  JUDOHSNT  A0AIN8T.  |  10. 
CSDRPATION,  I  11. 
ABANDONMENT,  |  IB. 
PORFEITCBE.  {  18. 
  WAITBB,  1  14. 

Aa  eoMnwto,  pxoMetod  trom  ItgUbtlTC  iMpolnHBk 
of  otUgottM  of.   Soo  OonoUtQUoml  I«w,  |  164. 

Ooiponto  fnuuUooo.   Boo  OovpoxoUou^  ||  «e-Bt. 

UaMUSw  to  Hlo  OB  onontloB.  Boo  BxaeoUOB.  | 
11. 

Tntf  fnncUMO.    Boo  Fonloo,  ||  T-IO. 
Protoctlon  of ,  by  InJoaeUML   Boo  loJoiutleD,  |  81. 
DvtonnlnaUon  of  right  to  oxordM  fnuuhtoo.  Boo 
J     Qno  Worzonto,  |  6. 
Of  rallrood  eomponloo.    Soo  RoUzoadi,  |  S. 
Of  ttroot  rallroods.    Boo  Btroot  RoUmadg,  |  S. 
Stato'o  powor  to  tax  fOdonl  fxweUooo.   Boo  Tm> 
.    tfam.  I  s. 

Ml  rood  fronoMooo.   Boo   Tnnplkos    and  Ton 

Boado,  I  1. 
Wkaif  ftoaeblooii   la*  W&anaa,  |  d. 


$  1.  In  OeneraL 

[a]  Paet  that  a  party  ia  a  corporation,  with 
the  light  of  ezereisiDg  corporate  powera,  does 
not,  of  itaelf,  establish  ita  right  to  a  special 
franchise. — Schierhold  t.  North  Beach  etc.  B. 
Co.,  40  Cal.  447. 

[b]  If  several  persons,  under  an  agreement 
of  mutual  interest,  see  fit  to  obtain  a  fran- 
chise from  the  legislature  in  the  name  of  one 
only,  public  policy  requires  that  they  should 
be  made  to  rely  solely  upon  bis  good  faith  in 
carrying  out  the  agreement;  and  if  he  re- 
pudiates the  contract  on  obtaining  the*  fian- 
ehise,  equi^  will  not  grant  relief. — Powell  t. 
Magnire,  43  CaL  11. 

[c1  Municipal  franchise  is  void  when  sub- 
scriber to  stock  in  company  to  which  it  is 
granted  is  member  of  board  of  trustees  grant- 
ing it.— Finch  T.  Riverside  etc.  Co,,  87  CaL 
601,  602,  25  Pac  767. 

S  2.  Definition  and  Natnn  of  Franchise. 

[a]  A  firancliise  is  an  incorporeal  heredita- 
ment.—De  Witt  T.  Hare,  2  Cal.  463,  56  Am. 
Dec  8S2. 

[b]  Franchises  are  special  priTilegea  confer- 
red by  government  on  individuals,  and  which 
do  not  belong  to  the  citizens  of  the  country 
generally  by  common  right. — Spring  V alley  W. 
W.  T.  Schottler,  62  CaL  69,  107. 

For  authobities  noM  Other  States: 

See  19  Cyc.  1451,  1455-1459:  83  Cent. 
Dig.,  eol.  1633,  I  1. 


S  tYt.  0(au11totlcaal  PnvTlalons. 

[a]  Section  10,  of  article  12,  Constitution  of 
1879,  is  not  a  grant  of  authority  to  lease,  but 
a  restriction  upon  power  of  legislature  to  make 
such  grant  of  authority. — Lee  v.  Southern  Pa- 
eifle  B.  B.  Co.,  116  CaL  101,  68  Am.  St.  Ben. 
140-n,  47  Pae.  932. 


I  3.   Btatntory  Prorialcms. 

[a]  Act  granting  a  fianeUM  la  to  be  eon- 
atnied  reasonably  to  accompllBh  its  object. — 
Carson  v.  Central  By.  Co.,  36  Cal.  335. 

[b]  After  the  taking  effect  of  the  act  of 
March  23,  1893,  the  granting  of  franchises  by 
boards  of  supervisors  was  governed  by  ita 

Provisions,  and  not  by  the  provisions  of  the 
olitical  Code. — People  ex  rel.  Dean  v.  Board 
of  Supervisors  of  Contra  Costa  Co.,  122  CaL 
421,  55  Pac  181. 

{  4.  Power  to  Chant  BzclndTa  ntaneUso. 

[a]  The  legislature  of  a  state  may  confer 
exclusive  privileges  and  franchises  upon  in- 
dividuals or  corporations,  except  as  to  par- 
ticular privileges  specified  in  the  constitution 
of  the  state.— California  State  TeL  Co.  T.  Alta 
TeL  Co.,  22  CaL  398. 
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§  6.  Power  to  Orant  FranclilBe  Oonflietliic 
wltb  Omiml  autntos. 

[a]  No  TaUd  franchise  can  be  granted  bj  the 
superrisors  which  conflicts  with  the  general 
Btatates.— People  ex  rel.  Warfldd  t.  Sntter 
St  Vj.  Co.,  Il7  CaL  604>  49  Pae.  736. 

S  &  Oonstnietlon  tad  Opentlmi  of  Orant 

[a]  Any  ambiguity  in  the  terms  of  a  grant 
of  a  fraoehise  must  be  construed,  against  the 
grantees  and  in  favor  of  the  public,  and  noth- 
ing passes  implieation.— Bartram  t.  Central 
Turnpike  Co.,  26  Cal.  283. 

[b]  When  the  legislature  grants  a  franchise 
to  a  particular  person,  his  associates  and  as- 
signs, it  delegates  to  him  the  right  to  select 
the  persons  thereafter  to  be  associated  with 
him  in  the  enterprise. — Powell  v.  Maeuire,  43 
Oal.  12.  ^ 

[c]  Certain  goTemment  concession  held  not  to 

Erobibit  the  concessionary  from  transferring 
Lterests  therein. — MeOue        Bommel  (Cal. 
Sup.},  83  Cal.  1000. 

^d]  Although  a  government  concession  pro- 
hibited a  sale  thereof,  the  concessionary  could 
sell  an  undivided  part  interest,  subject  to  the 
contingency  of  a  refusal  by  the  government  to 
recognize  the  vendee's  right. — ^KuOue  v.  Bom- 
mel (GaL  Sup.),  83  Pae.  1000. 

S  7.   Bz^iislTaiosi. 

[a]  Where  the  grant  of  franchises  is  not  in 
terms  exclusive,  the  government  holding  this 
power,  to  be  exercised  for  the  public  interest 
and  convenience,  is  not  to  be  presumed  to 
part  with  its  right  to  make  other  grants  which 
may  impair  the  value  of  the  first,  and  will 
not  be  held  to  have  done  so  except  where  such 
an  intent  appears  affirmatively  and  plainly. 
This  intent  is  not  shown  from  a  mere  grant  of 
the  franchise  or  privilege.-— Fall  t.  County  of 
Sutter,  21  Cal.  237. 

[b]  The  grant  of  a  franchise  is  not  exclusive, 
unless  it  is  expressly  made  so  by  the  grant 
itself. — Bartram  T.  Ceatnl  Turnpike  Co.,  25 
CaL  283. 

$  8.  Illegality  of  Putnerslilp  in  Fnmelilse. 

[a]  Secret  agreement  to  form  a  partnership 
In  a  franchise  is  apinst  public  polii^,  and 
cannot  be  enforced  as  a  trust,  while  unexeent' 
ed.— Powell  V.  Maguire,  43  CaL  11. 

[b]  The  rule  adopted  in  Miles  v.  Thorn,  38 
Cal.  335,  that  an  agreement  of  partnership  in 
a  franchise  might  be  enforced  by  a  person 
who  had  been  let  into  possession,  and  expended 
money  under  an  agreement  to  that  effect  after 
the  granting  of  the  franchise,  is  not  to  be 
extended  beyond  the  facts  of  that  ease.— 
Powell  V.  Idaguire,  43  CaL  IL 

S  9.  Transfer  or  Lease. 

[a]  Where  m  corporation  secures  a  franchise, 
1^  Buinici^  grantj  to  operate  ears  and  electrie 


works,  and  to  supply  the  inhabitants  with  the 
product,  it  becomes  its  legal  duty  so  to  do; 
and  a  lease  of  its  works  and  privileges  is  ultra 
vires,  and  void  as  against  public  policy. — 
Visalia  Gas  etc  Co.  v.  Sims,  104  CaL  326,  43 
Am.  St.  Bep.  106,  37  Pae.  1042. 

[b]  Franchise  in  hands  of  lessee  or  grantee 
is  subject  to  liabilities  incurred  in  its  occupa- 
tion, use  or  enjoyment — Lee  v.  Southern  Pa- 
cific B.  B.  Co.,  116  CaL  101,  68  Am.  St  Bep. 
140-n,  47  Pac.  932. 

[ej  Constitution,  article  12,  section  10,  pro- 
hibiting any  law  permitting  the  leasing  or 
alienation  of  any  franchise  so  as  to  relieve  the 
franchise  or  property  held  thereunder  from 
liabilities  contracted  in  the  operation  of  such 
franchise,  does  not  give  the  employee  of  a  cor- 
poration's leesee  a  ri^ht  of  action  against  the 
corporation  for  injuries  through  the  wrongful 
acts  of  the  lessee  in  the  use  of  the  leased  prop- 
erty.— Lee  V.  Southern  Padfle  B.  K.  Co.,  110 
Cal.  97,  47  Pac  932. 

[d]  The  requirement  and  acceptance  by  the 
board  of  supervisors  of  a  bond  from  the  as- 
signee of  a  franchise,  as  owner  of  such  fran- 
chise, which  had  been  granted  b^  the  bosxd, 
eonstitute  a  snffieient  approval  of  tiie  assign- 
meat.— Carter  t.  Meuli,  122  CaL  367,  66  Pac 
138. 

Fon  AUTHOBmss  fbou  Othbb  States  : 

Bight  to  transfer  public  franchises:  35 
Am.  St.  Bep.  390,  note.  See,  also,  83 
Cent.  Dig.,  coL  1636,  S  6. 

$  10.   Enforcement  Of  Judgment  Against 

[a]  Franchise  is  merely  a  privilege  not  cap- 
able of  manual  delivery,  and  a  provision  in  ■ 
judgment  against  the'  owner  of  the  franchise, 
requiring  him  to  deliver  the  possession  thereof 
to  the  judgment  creditor,  is  not  susceptible  of 
execution ;  and  a  further  provision  therein 
that  he  deliver  "the  possessioa  of  all  property 
necessary  for  the  exercise  of  the  powers  and 
the  receipt  of  the  proceeds  of  said  franchise" 
is  too  definite  to  constitute  a  determination 
of  the  rights  of  the  parties.  The  court  should 
determine  what  property  is  "necessary"  in 
the  exercise  of  the  powers  of  the  franchise, 
and  not  leave  it  to  the  arbitrament  of  the 
jadgment  debtor.--OregoTT  v.  Blanchard,  98 
CaL  311,  83  Pac  199. 

§  11.  Trmrpatton. 

[a]  Under  the  provisions  of  article  6,  section 
4,  of  the  constitution,  supreme  court  may  re- 
view a  judgment  in  proceedings  for  the 
usurpation  ol  a  franchise  when  it  appears 
that  the  right  to  the  possesion  Of  real  prop- 
erty is  involved  in  the  action.— "People  T.  Han- 
1^,  66  CaL  881,  4  Pac  384. 

%  12.  Atwndonment 

[a]  The  failure  to  rebuild  a  toll-bridge, 
burned  during  the  term  of  the  franchise,  for 
a  period  of  more  than  six  years,  or  to  manifest 
anj  intention  to  rebnild  the  same  during  that 
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period,  or  at  the  time  when  the  county  began 
to  rebnild  it  aa  part  of  a  tree  pablie  hiffhwaXj 
shows  an  abandonment  of  the  fran^ise. — 
Searg  t.  Twanmne  Conntr,  182  CaL  167.  64 
Pac  870. 


§  13.  ForfMtnre. 

[a]  Forfeiture  of  ftaneUse  for  act  or  omlS' 

rion  by  charter  company  while  it  owned  it.  may 
be  enforced  after  transfer  by  sale  or  lease. — 
Lee  T.  Southern  Pacific  B.  B.  Co.,  116  Cal.  101, 
S8  Am.  St.  Bep.  140-n,  47  Pae.  93a 

[b]  The  conatitntional  provision  declaring 
that  a  person  or  water  company  collecting 
water  rates  "otherwise  than  as  so  estal^ 
Usbed,"  8baD  forfeit  its  franchises  and  prop- 
erty, is  to  be  construed  as  meaning  contrary 
to,  or  in  violation  of,  the  established  rates. 
The  law  abhors  a  forfeiture  and  it  will  not  be 
declared,  if  the  language  admits  of  a  fair 
and  reasonable  eonatruction  to  the  contrary. — 
Contra  Costa  Water  Go.  T.  Breed,  139  CaL  432, 
73  Pac  189. 

FOB  AtrTHOBITIKS  ROH  OTHU  STATES; 

Causes,  forfeiture,  and  how  enforced: 
8  Am.  St.  Bep.  179,  note.  See,  also,  23 
Cent.  Dig.,  eoL  1636,  |  6. 

{1^    WidT«or. 

[a]  Where  a  street  railway  francUse  has  be- 
come forfeited  b^  failure  to  perform  the  con- 
ditions on  whieh  it  was  granted,  the  city  grant- 
ing Bueh  franchise  cannot  waive  such  forfeiture, 
,  or  be  estopped  to  claim  it,  as  the  power  to 
institute  an  action  to  declare  forfeitures  is 
vested  in  the  attorney  general.~People  v. 
Batter  St  Bjr.  Co.,  117  Cal.  604,  49  'Pac  786. 

FRAUD. 

bdHU  deception  or  ptmnlon  et  (he  kmtb  hj 
MtBientB,  acti,  or  omissions.  Intended  ot  operat- 
ins  to  Injure  anotber  by  deprlvios  him  of  any  prop- 
•rty  or  rlgtit  or  obtaining  any  piomlM  or  onlaw- 
(nl  ox  unfair  advantage,  not  conatltntlng  or  not 
ngardad  am  a  tort  or  offense  of  any  distinct  class; 
svUeaes  relatlnf  tkweto;  natiue  and  estcnt  of  lia- 
bility for  snch  fraud  In  general;  actions  for  deceit 
sad  like  actions  for  damages  for  fraud;  and  crim- 
inal lesponslblUty  for  fraud  In  general,  and  pron- 
cit)on  and  punishment  thereof  as  a  pnbUo  offense. 

L  ACTS  CONSTITUTINa,  $g  1-29. 
n.  ACTIONS,  f§  30-66. 

HL  CBIHINAL  BESPONSIBIUTT,  {{  S7- 
60. 

See,  also.  Talse  ForaonaUom;  False  Fretenses. 
i  Abatement  of  action  on  death  of  party.    Bee  Abate- 
ment and  Bevlval.  {  71. 

In  atterlng  instmment.    See  Alteration  Of  lutm- 
■ents,  I  10. 

b  award    of  srMttaters.   See    ArbttratloB  and 
Award.  I  38. 

ABStgnabUttj  ef  canst  et  eeUoa  tm  fnnd.  See 
*"*g— — I  S8; 


In  assignments  for  eredltors.   See  Assignments  tor 

Boneflt  of  Ondltors,  |  21. 
As  gnmnd  for  attadmant    See  AltacluHat,  |  ST. 
Frandnlenllr  proeurlng  admission  to  Uu  tar  as 

gntund  for  dlabsrmanL   See  Attorney  and  Ollsnl, 

I  88. 

AS  Invalidating  note  or  draft.  Bee  BlUs  and  Hotos, 
I  B6. 

IdsUIl^  Of  Inderser  et  note  preeared  by.  See 

Bins  and  IToUs,  |  140. 
As  ground  fee   euieellatlan   ot   fnstmmeat.  Sea 

Cancellation  of  Inatnunents,  ||'  8-6. 
As  Invalidating  eompnmMe.    Bee  OnapromlN  ant 

Settlement,  |  6. 
Conspiracy  to  defrand.    Bee  Conspiracy,  |  13. 
Deceiving  ooart  as  contempt.   Bee  Oontenpt,  |  id. 
In  proenilaf  aseentlea  et  oontraet.   See  Contracts, 

I  B«. 

As  ground  for  rescission  et  eettraet.    See  Oon- 

tracts,  I  184. 
Of  proautora  M  oorperstlons.    See  Ooiporattons,  I 

45. 

Bffeet  of  frandnlent  orgaUsatlOB   of  corporation. 

Sm  Corporations,  |  28. 
As  ground  for  rescission  of  contract  of  snbscrlp- 

tloa  to  corporate  stock.    Bee  Coiporstions,  | 

88. 

Uablllty  of  sloAholders  tor  eorporats  debta  la> 
fected  with  frand.   Bee  Corporations,  |  835. 

By  Dffletrs  of  corporation  against  eorperatloa.  See 
Corporatlotts,  1  808. 

Competency  of  evidence  procured  by  plot  to  on- 
trap  accnied.    See  Criminal  Law,  |  187. 

Bight  to  oxemplary  danwges  for  Injury  resulting 

from  frandnlent  aets.    See  Damages,  |  BS. 
As  Invalidating  deed.   Bee  Deeds,  ||  BB-Bt. 
BleeUon  frauds.   Bea  Blestlons,  |  88.. 
Jurisdiction  of  courts  of  avulty-evw.   Bee  B^ntty, 
.  I  9. 

As  oxcass  for  laehea  in  oftilty.   See  Equity,  |  68. 
As  ground  for  rovoeatloa  ot  letters  of  adnintstra- 
tioa.   Bee  Bxecutna  and  Admlnlstratera,  |  SO. 

IB  procuring  lease  as  defease  to  suit  tor  fordblo 
entry  and  detainer.    Sea  Forcible  Entry  and  De> 

talner,  t  48. 
Frandnlent  uM  of  lastmnent  as  Olenent  tergary. 

See  Forgerr,  |  10. 
As  guardian.    Boo  Qnardlan  and  Ward,  {  B8. 
On  InakMpers.    See  Innkeepers,  |  16. 
As  ground  for  refusal  to  discharge  insolvent.  Bee 

Iniolvenc7,  II   108,  109. 
Effect  of  discharge  in  Insolvency  on  liability  tor 

debts  created  by  fraud.    See  Insolvency,  |  ISB. 

Of  Insnrance  agent  as  bar  to  waiver  of  policy.  Bee 

Insurance,    I  116 
Bflect  of  frand  of  insured  In  adjastlng  loss.  Boa 

Insnrance,  I  165. 
As  ground  for  forfeiture  ot  lasBtanee  poUey.  See 

lusnraneo,  I  77. 
As  gronnd  for  opening  ei  vacating  Judgnent.  See 

Judgment,  |  267. 
As  ground  for  injunction  or  other  winitable  relief 
'    against  Judgment.   See  Judgment,  ||  316-818. 
Llmitatlen  laws  applicable  to  aetlomi  for  relief  on 

ground  et  frand.    See  Uaiitatlen  of  Action,  | 

88. 

Bffoel  ot  fkand  on  running  of  statute  of  llmlta- 
tteas.   Sea  Liadutlon  et  Actions,  i  67. 
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Aa  ftflMUng  nUdlty  of  Und  mortgag*.   8m  Uort' 
iag««.  S  84. 

Br  partnar  M  to  flxm  «r  espartnar.   Sea  Paxtaer^ 
atalp.  I  41. 

IdabUlty  of  txm  for  frend  tf  peibier.   Bee  Put* 

nBtiUp,  I  68. 
Br  agent  In  asacnUng  ageaey.   Bee  Pxinetpel  aad 

Agent,  II  89,  30. 
In  procnring  oontract  of  enretraUp.   See  Pxlnelpel 

and  Snrety,  I  10. 
In  procoTing  patent  to  gorenmest  laoA.   Bee  PVb- 

Uo  Landi,  |  126. 
In  aalea  of  paraonalty.    See  Salea,  H  8,  10- 
Aa  bar  to  ipecUo  anforeemeat  tg  contraot.  See 

Speelfle  Feifomiaiiee,  ||  18,  88. 
LtablUtr  of  telegnpli  eompanp  fei  fnuidalant  aeli 

of  iemste.   Bee  TelegxiqMu  aad  Teleplunea,  i 

6. 

la  eontTMC  to  eonray  land.    See  Taadof  aad  Pof^ 

elUUMT,  I  8. 
Ai  lanBdaUag  tUL    See  Willi,  I  81. 
Bffeet  of  right  to  recover  In  qnantma  mermlt  for 

MTvloei  lendand.   Bee  Wotk  mad  I*1m^  I  18. 

L   ACTS  OOHBTITUmrO  AMD  'zJABtL- 
ITT  THBBEfOB. 

IN  GENERAL.  |  1. 

ELEUENTS  OF,  AND  AOTB  OONSTTTUnNa  AC- 
TUAL FRAUD,  I  a. 

  INTENT,  1  8. 

  BREACH  OF  DUTT,  |  4. 

  DEEDING  LAND  PBETI0178LT  CON- 
VEYED. I  B. 

  FAILURE  TO  PERFORM  PROMISE,  j  8. 

  UAEINQ  CONTRACT  OR  PROMISE  WITH 

INTENT  NOT  TO  PERFOBH  IT,  |  7. 

  PERSUASION,  I  8. 

  SIMULATING    TBADBICABK    IN  TBADB 

NAME,  I  9.- 

  UNEXECUTED  INTBHT,  |  10. 

  WANT  OF  CONfllDBBATIOH.  |  11^  

ELEMENTS    OF,    AND    ACTS  CONSTITUTXHa 

CONSTRUCTIVE     FRAUD  —  BREACH  OF 

FIDUCIARY  RELATION.  |  Id. 

  MISTAKE,  {  18. 

  NEGLIGENCE,  |  14. 

MISBEPBESENTATXON,  |  IB. 

  HATTERS  OF  LAW,  |  18. 

  HATTERS  OF  OPINION,  1  IT. 

  KNOWLEDGE  OF  FALSITT,  |  18. 

— —  STATEMENTS  NOT  KNOWN  TO  BE  TRUE, 

I  19. 

  IMMATERIAL  FACTS,  |  20. 

RELIANCE  ON  REPRESENTATION,  |  91. 

  EQUAL  KNOWLEDGE  OF  FACTS,  i  88. 

  DUTY  TO  INVESTIGATE,  S  88.   

  FRAUDULENTLY  PBEVBaiTIKO  INTBSTl* 

GATION.  I  24. 
  APPLICATION  OF  DOOTRIHI  ON  OATBAT 

EMPTOR.  I  26. 
INJURY  FROM  FRAUD.  |  26. 
BENEFIT  FROM  FRAUD,  |  27. 
PERSONS  LIABLE,  I  28. 
OPERATION  AND  EFFECT,  |  38. 


{  1.  In  OeneraL 

[a]  In  an  action  on  a  deed  of  eettlement,  the 
fact  that  it  ie  sealed  does  not  estop  defaidant 
from  alleging  fraud  in  its  execution  or  in  ob- 
taining it.-^opkins  t.  Beardf  6  CaL  664. 


[b]  Suspicion  is  engendered  bj  misrepre- 
aentation,  and  disumed  by  statements  of 
truth.— Tolty  v.  Harloe,  36  CaL  309,  98  Am. 
Deo.  102. 

[c]  Fraud  will  not  be  allowed  to  be  consum- 
mated bj  the  cloaked  machineTj  of  a  corpora 
tion. — Colton  etc  Co.  t.  Baynor,  57  CaL  593. 

§  2.  Elements  of,  and  Acts  0<nutitatliig, 
Actual  Fnad. 

[a]  To  constitute  fraud,  actual  notice  is 
necessary,  or  such  acts  in  the  premises  as  some 
positiTe  statute  chuacterizes  as  fiRmdnleat. — 
Dennis  t.  Bozritt,  6  CaL  670. 

[b]  Anr  deceitful  praetiee  in  depriTing  or 
endeaToiing  to  depiive  another  of  Ids  known 
right  hj  means  of  artful  derice  or  plan,  con- 
trary to  rules  of  common  honesty,  is  fraud. — 
Newman  t.  Smith,  77  CaL  26,  18  Pac  791. 

[e]  Complaint  showing  that  defendant  pro- 
cured plamtiff'a  note  nnder  ^ebsaae  of  secur- 
ing her  receipt  for  a  piano  states  cause  of 
action^Wildar  t.  Beede,  119  CaL  648.  61  Pae. 
1088. 

§  8.  —  Intent. 

[a]  Mistahe  or  unintentional  misrepresenta- 
tion is  not  fraudulent.— -Sparks  t.  De  La 
Onarra,  14  CaL  118. 

[b]  Intent  to  commit  fravd  is  necessary  ele- 
ment of  fraud. — ^Newman  T.  Smith,  77  CaL  86, 

18  Pae.  791. 

[c]  One  is  guilty  of  fraud  in  doing  what  law 
deems  fraudulent,  though  not  conscious  of  any 
wrong.— Sukeforth  t.  Lord,  87  CaL  408,  25 
Pae.  497. 

tt»  AUTHOBITIES  FBOM  OTBXa  STATBB: 

See  20  Cyc.  35;  23  Cent  Dig.,  cols.  1645* 
1648,  {  2. 

I  4.   BniCh  of  DBtr. 

[a]  Frand  must  arise  ont  of  a  bnaeli  of  duty. 
Brady  t.  Bartlett,  66  CaL  866. 

[b]  The  failure  of  the  widow  of  the  decedent, 
to  whom  the  estate  was  distributed,  to  inform 
the  rdattves  of  her  hnsband  livuig  in  other 
states  of  the  death  of  her  husbud  is  im- 
material upon  a  chaise  of  fraud.  No 
duty  doTolved  upon  her  to  furnish  them  with 
that  information.— Mnlealuy  t.  Dow,  131  CaL  ' 
78,  68  Pae.  158. 

I  6.    Dsedlag  Idud  Pnrlovalr  Oon- 

▼eyed. 

[a]  Making  a  deed  of  land  before  ccuvbt^ 
is  per  se  a  fraud.— Alvam  ▼.  Braanen,  7  CaL 

503,  68  Am.  Dec  274. 

§  6.   Fallnn  to  Perf  ona  Promlso. 

[a]  M«re  fallnra  to  fnlflll  a  promise  ia  not 
fraud.— &isoB  t.  ^ison,  75  CaL  S87,  7  Am, 
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St  Bop.  189,  17  Pae.  689:  Newman  Smith. 
77  CaL  26,  18  Pae.  791. 

S  7.   Maklnc  Oontnwt  or  PiomlM  vitti 

latent  not  to  Perform  It. 

[a]  Where  the  mako'  of  a  note  firandnlentfy 
promiMs  the  pajree  that  if  the  btter  will  allow 
lam  to  take  it  bome»  and  eompnte  the  interest, 
he  will  renew  or  return  it  the  next  day,  but 
instead  of  doing  so  retains  it  until  action 
thereon  is  barred,  he  is  liable  to  an  action  of 
deceit— Cockrill  t.  Hall,  65  CaL  326,  4  Pac.  33. 

[bl  Obtaining  property  l^^  meau  of  promise 
nuda  witboat  intention  to  perform  it  is  actnal 
fmnd.— Brison  t.  Brison*  75  CaL  627,  7  Am. 
St  Bep.  189,  17  Pac  689. 

[c]  Promise  made  without  intention  of  per- 
forming it  is  frand.— Newman  t.  Smith,  77  CaL 
26,  18  Pac  791. 

[d]  Where  eon  accepts  deed  from  mother,  not 
intending  to  perform  its  conditions,  actual 
fraud  is  established. — Becker  v.  Sehwardtlfl, 
141  CaL  390,  391,  74  Pac  1029. 

I  8.   Persnasion. 

[a]  Persuasion  may  eonstitnte  inai.  In- 
stance.— Woodmfl  Howee.  88  CaL  188,  26 
Fnc  111. 

{  9.   BbmiUtlnc  Tntdauifc    or  Trade 

Name. 

[a]  It  is  fraud  to  use  or  simulate  another's 
mark  or  name  to  induce  others  to  buy  goods 
believing  that  tihey  are  buying  the  goods  of 
another.— Keree  v.  Guittard,  68  CaL  71,  72, 
58  Am.  Bep.  1,  8  Fu.  646. 

S  10.   Utaezeented  mteat 

[a]  Unexecuted  and  abandoned  intentioa  to 
commit  fraud  ia  not  fraud. — Beay  t.  Butler, 
60  CaL  580,  U  Pac  463. 

{  11.    Want  of  Oonsldecation. 

[a]  Want  of  consideration  does  not 
sarily  militate  against  good  faith  of  a  trans- 
action where  an  adequate  motive  is  apparent — 
Bobins  T.  Hop^  67  CaL 

I  12.  Elements  of,  and  Acts  Ocmstltntlng, 
OonstmctiTe  Fraud — Breacli  of  Fidn- 
dary  Relation. 

fa]  The  relationship  of  flnt  eowdn  is  not  a 
ddueiary  or  confidential  rdationship. — Bobins 

T.  Hope,  67  CaL  493. 

[b]  Attorney  is  not  in  a  fiduciary  relation  to 
one  not  his  client,  though  confidence  ia  re- 
posed.— Bobins  t.  Hope,  57  CaL  496. 

[c]  Phrasea  ''confidential  relation"  and 
"  fiduciary  rdation"  are  eonvertible  terms. — 
BoUna  T.  Hope,  57  Cal.  493. 

[d]  Betrayal  of  confidential  relation  is  con- 
■tnietive  frand^Brison  t.  Brison,  75  Cal.  529, 
17  Pac  689. 
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[e]  It  is  not  every  eaae  where  parties  trot 
each  other  that  law  recognizes  as  confldentiaL 
Brison  T.  Brison,  76  CaL  628,  7  Am.  St  Bep. 
189,  17  Pac  689. 

[f]  All  transactions  between  persons  stand- 
ing in  confidential  relation  are  eonstmctlvelT 
fraudulent- Brison  t.  Brison,  75  CaL  629,  7 
Am.  St  Bep.  189,  17  Pac  689. 

{gl  Inadequacy  of  price  raises  presumption 
fraud  in  transactions  between  fiduciaries, — 
Woodroof  T.  Howes,  88  CaL  187,  26  Pac.  111. 

Foe  AOTBOBiras  ntoic  Othvb  Statu: 
See  80  Cyc  60. 

I  IS.   mitalM. 

[a]  It  is  not  true,  as  a  legal  proporitton,  that 
ft  ndstako  is  constmefive  frand.r— Mereur  t. 
Lnrii^  80  CaL  632. 

(  14.   Negligence. 

[a]  At  common  law,  negligence  in  a  prior 
purchaser  or  mortgagee,  such  as  leads  to  im- 
position upon  an  innocent  partj,  is  regarded 
as  a  legal  tend.— OsU  t,  Haatingiy  8  Od.  179, 
182. 

[b]  Cross  negligence  may  amount  to  frauds 
Alvares  Branun,  7  CaL  608,  6S  Am.  Dee. 
274. 


I  16.  UlBrepreientatloiL 

[a]  Misrepresentation  as  to  naked  fact  of 
title  is  fraud.— Alvares  v.  Brannan,  7  CaL  503. 

[b]  In  order  to  sustain  the  allegations  of 
fraud  and  deceit  in  contracting  a  debt  it  is 
necessary  to  prove  that  the  representations 
alleged  to  have  been  fraudulent  and  deceitful 
were  not  troe.^ — Belden  t.  Henriquee,  8  CaL  87. 

[e]  Both  law  and  equity  relieve  party  from 
written  contract  induced  by  verbal  fraudulent 
repreeentations. — ^Newman  t.  Smith,  77  CaL  25, 
18  Pac  791. 

[d]  ICisrepresentation  of  lessor  as  to  number 
of  acres  of  land  leased  is  fraud. — ^Holton  t. 
Noble,  83  CaL  8,  28  Pac  58. 

FOB  AVTHORiniS  FROM  QTHKa  STATSS; 

15  L.  R.  A.  79S,  note.  See,  also,  20  Cyc 
14-22;  23  Cent.  Dig.,  cols.  1648-1665,  91 
8-5;  cols.  1656-1680,  SS  8-14. 

I  16.   Matters  ot  Law. 

[a]  Misrepresentations  as  to  matters  of  law 
are  ground  for  relief  only  when  vaxty  making 
them  has  superior  knowledge,  and  obtains  un- 
conscionable advantage  of  one  who  is  ignorant 
and  without  means  of  knowledge,  and  parties 
are  in  fiduciary  relations. — Champion  v.  Woods, 
79  CaL  20,  21  Pac  634. 

Foa  AUTHOBiTiEs  rBOH  Othke  States: 
See  23  Cent.  Dig.,  eols.  1666-1668,  t  11. 
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S  17.    —  Katton  ttf  Opinloii. 

[a]  Statements  of  a  vendor  of  ndidiig  itoek. 
as  to  the  amount  of  ore  which  had  been  taken 
out  of  the  mine,  and  as  to  its  richness,  and  as 
to  there  being  plenty  of  wood,  lumber,  and 
water  near  the  mine,  are  not  mere  matters  of 
opinion  which  the  vendee  has  no  right  to  relj 
upon.— Gifford  v.  Carvill,  29  CaL  589. 

[b]  Sale  of  land  will  not  be  set  adde  on 
account, of  false  representataons  by  vendor  of 
mere  matters  of  opinion  as  to  it^  value  and 
prodnetiveneBS. — Eendell  t.  Scott,  70  CaL  514, 
11  Pae.  779. 

[c]  Statement  of  mere  matters  of  opinion^ 
though  false,  is  not  fraudulent  representations. 
Nounnan  T.  Sutter  etc  Co.,  81  CaL  6,  22  Bta. 
615. 

[d]  Bepresentation  of  lessor  as  to  amount 
certain  land  would  produce  ia  mere  matter  of 
opinion.— Holton  t.  Noble,  83  CaL  8,  23  Pao. 
68. 

[e]  When  a  purchaser  has  resided  for  manj 
jears  in  the  vicinity  of  a  tract  of  land  pur- 
chased, and  is  well  acquainted  with  the  same, 
and  might  easily  have  ascertained  the  market 
value  of  the  land,  a  misrepresentation  as  to 
the  value  of  the  land  by  a  real  estate  agent 
effecting  the  sale  of  the  land  for  the  vendor  is 
a  mere  expression  of  opinion,  upon  which  the 
purchaser  liaa  no  right  to  rely.— I^n  t.  Me- 
Clory,  106  CaL  623,  40  Pac  IS. 

[f]  The  ''assertion  of  that  which  is  not 
true, ' '  in  order  to  constitute  fraud,  under  sub- 
division 2  of  section  1572  of  the  Civil  Code, 
must  be  of  some  faot  not  warranted  by  the 
information  of  the  person  makinj[  it,  and  can- 
not be  held  to  include  the  opinion  of  the 
person,  however  erroneous  it  may  be,  or  how- 
ever positively  asserted. — Johnson's  Estate, 
134  CaL  662,  66  Pac  847. 

FOE  AUTHOBmXS  .ROH  OTHU  STATU: 

SS  L.  B.  A.  417,  note.  See,  also,  20  Cye. 
17-SO;  23  Cent.  Dig.,  eolc  1668-1677,  SS 
12,  13. 

g  18.   Knowledge  of  FalsHy. 

[a]  Where  party  knowingly  misrepresents 
material  facts  the  law  will  not  permit  him  to 
derive  any  benefit  from  the  transaction. — Al- 
varez T.  Brannan,  7  CaL  603,  68  Am.  Dee.  274. 

[b]  A  false  representation  is  not  actionable, 
unless  it  is  made  with  a  knowledge  of  its 
falsity.— Davidson     Jordan,  47  CaL  351. 

[c]  Representation  is  not  actionable  unless 
made  with  knowledge  of  its  falsity  and  for 

j  purpose  of  inducing  another  to  act  to  his 
injury.— Finney  v.  Curtis,  78  CaL  503,  504,  21 
Pac.  120. 

[d]  In  an  action  for  damages  for  alleged 
fraudulent  representations  made  on  the  sale  of 
a  newspaper  to  plaintiff,  defendant  is  liable, 
although  he  professed  to  rely  on  the  representa- 
tions  of  othersj  and  gave  the  source  of  his  in- 


formation, if  he  knew,  or  had  reason  to  believe, 
that  they  were  untrue. — Hansoom  t.  Drullard. 
79  CaL  284,  21  Pac  736. 

[e]  Where  the  diraetora  of  a  eoKtperative  life 

insurance  sociefy  honestly  believe  it  to  be  in- 
corporated, and  so  represent  it,  such  a  repre- 
sentation is  not  fraudulent,  although  the  society 
be  not  legally  incorporated. — ^Perkins  t.  f^di, 
121  Oal.  317,  58  Pac  901. 

Fob  Authorities  frou  Otheb  States: 

See  20  Cyc  23-31;  23  Cent.  Dig.,  eols. 
1648-1655,  SS  3-S. 

§  19.   Statemesits  not  Ktaown  to  b« 

True, 

[a]  It  is  immaterial  whether  party,  misrepre- 
senting material  faft,  knew  it  to  be  false,  or 
did  not  know  whether  it  was  true  or  false.— 
Alvarea  r.  Brannan,  7  CaL  508,  68  Am.  Dec 
274. 

[b]  Representations  made  without  reasonable 
grounds  for  believing  their  truth  are  actionable 
though  party  may  have  believed  them  true. — 
Mayer  v.  Salazar,  84  Cal.  649,  650,  24  Pac.  597. 

[e]  It  is  actual  fraud  for  a  vendor  to  state 
as  tme  that  which  he  does  not  know  to  be  true, 
intending  that  the  purchase:  should  act  upon  it, 
and  to  enter  into  the  contract  knowing  that  the 
purchaser  did  so  in  reliance  upon  his  state- 
ment, he  not  having  other  means  of  knowledge. 
Groppengieaser  v.  Xake,  108  CaL  37,  86  Pac 
1036. 

[d]  Actual  fraud  ia  committed  where  one, 
with  intent  to  induce  another  to  enter  into  a 
contract,  makes  positive  assertion  as  to  facta 
not  existing — though  he  believes  them  to  exist 
— when  such  assertions  are  not  warranted  by 
information  held  by  person  making  them. — 
Uuller  y.  Palmer,  144  Cal.  805,  77  Pac  954. 

S  20.   Imiiiaterlal  Faeti. 

[a]  Plaintiffs  claimed  damages  for  fraudulent 
representations,  in  that  defendant  induced  them 
to  undertake  the  construotion  of  a  certain 
levee  by  representing  that  the  amount  of  earth 
necessary  was  three  hundred  and  fifty  cubic 
yards,  and  that  the  earth  was  light  and  sandy. 
They  alleged  that,  upon  the  faith  of  these 
representations,  they  entered  into  a  written 
contract  to  build  the  levee  by  a  certain  date, 
and  that  they  had  been  compelled  to  move  a 
much  greater  quantity  of  eartii,  more  than  lialf 
of  which  was  harder  than  represented  tj  de- 
fendant. Held,  that  the  omisBion  of  any  refer- 
ence to  such  representations  in  the  contract 
showed  that  plidntiffs  did  not  regard  them  as 
materiaL — Nounnan  v.  Sutter  County  Land  Co., 
81  Cal.  1,  22  Pac  516,  0  L.  B.  A.  219. 

§  21.  BeUaace  aa  BeprerantstlOD. 

[a]  Recovery  cannot  be  had  for  fraud  unless 
plaintiff  relied  on  the  fraudulent  inducements 
or  representations  of  defendant. — Snow  T.  Hal* 
stead,  1  Cal.  359. 
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[b]  Annrer  pleading  frandnleBt  ropreeenta- 

twns  88  a  defense  to  action  for  price  is  in- 
nifficient,  tmlese  averring  that  thej  induced  the 
purchase.— Corwin  t.  Patch,  4  GsL  204. 

[c]  Fraud  cannot  be  predicated  upon  rein** 
Mutations  not  relied  upon  1^  jmut^  to  whom 
made.— Oolton  t.  Stanford,  82  C&L  SiBS,  19  Am. 
St.  Bep.  137,  23  Pac.  16. 

[d]  In  an  action  for  fraud,  plaintiffs,  to  re* 
cover,  must  show  not  oulj  fraudulent  repre- 
sentations, but  also  that  thej  were  relied  on. — 
Hutchason  t.  Spinks  (CaL  App.),  86  Pae.  132. 

Fob  AirrHOUTOs  nou  Othxe  Statu: 

87  L.  B.  A.  fi93,  note.   See,  also,  20  Ojc 
39-41-  23  Cent.  Dig.,  cols.  1600-1716,  SI 

17-23. 

{  22.   Banftl  Knowledge  of  Facts. 

[a]  Person  is  conehuiTely  presumed  to  know 
state  of  his  own  title  to  real  property  in  dealing 
with  a  stranger.  No  misrepresentation,  there- 
fore, b/  the  latter  on  this  subject  can  have  the 
effect  of  misleading. — Bobins  t.  Hope,  67  OaL 
4S3. 

[b]  Misrepresentation  as  to  matter  equally 
within  knowledge  of  both  parties  is  no  ground 
for  equitable  relief. — Champion  t.  Woods,  79 
CaL  20,  21  Pac  534. 

[c]  Bepresentations  as  to  nature  of  soil  and 
number  of  yards  to  be  excavated  are  expres- 
sions of  opinion  equally  within  power  of  both 
parties  to  ascertain. — ^Nounnan  t.  Sutter  Coun^ 
land  Co.,  81  CaL  6,  22  Pac  816. 

S  28.   Bb^  to  niTesligKta. 

[a]  If  the  seller  has  the  means  of  ascertain- 
ing the  quality  of  land  and  does  not  do  so, 
equity  will  afford  him  no  relief  on  the  ground 
that  the  buyer  misrepresented  the  quantity. — 
Board  of  Commrs.  T.  Younger  (No.  1),  29  CaL 
172. 

[b]  Where  party  is  induced  to  sign  an  instru- 
ment by  false  statements  as  to  its  contents 
made  to  mislead  him  and  prevenVhim  examin- 
ing its  provisions,  it  is  no  defense  that  higher 
degree  of  care  would  have  prevented  its  effect. 
Wenzel  t.  Bhulz,  78  CaL  224,  225,  20  Pac.  404. 

[e]  If  dreumstanees  attending  transaction 
are  such  as  to  put  reasonable  person  on  inquiry, 
party  is  not  deemed  to  have  been  deceived.— 
Champion  t.  Woods,  79  CaL  21,  21  Pac  534. 

[d]  A  plaintiff  who  seeks  relief  upon  the 
ground  of  fraud  or  mistake  must  not  merely 
allege  or  show  ignorance  at  one  time  and  dis- 
covery at  another,  but  when  called  upon  for 
pleading  or  proof,  he  must  show  diligence  and 
that  he  has  not  failed  to  avail  himself  of 
sources  of  information  of  which  he  had  knowl- 
edge, and  to  investigate  which  was  a  duty  In- 
cumbent upon  him. — Tarke  t.  Bingham,  123 
CaL  163,  55  Pac.  759. 

[e]  It  was  inexcusable  negligence  on  the  part 
of  the  client  not  to  use  the  means  of  knowledge 


vitbia  his  power  to  aseflrtala  liw  amotmt  paid 

to  his  attorney  upon  the  settlement  of  Us  law* 
suit,  and  the  amount  actually  paid  by  the  at- 
torney to  his  creditors  upon  his  order  for  the 
payment  of  greater  sums,  which  ascertainment 
would  have  disclosed  the  fraud  charged. — Simp- 
■on  T.  DaMel,  136  CaL  699,  67  Pae.  1080. 

FOB  AinnoBinxe  nou  Othxb  Statss; 

See  20  Cyc.  82-84,  49-62;  23  Cent.  Dig., 
eols.  1696-1716,  SS  10-28. 

S  24.   ItMidnlaiitly  pEmntliig  InTartl- 

gation. 

[a]  An  instmotion  that  if  the  subject  of 
purchase  was  alike  open  to  the  inspection  of 
hoth  parties,  and  plaintiff  did  not  avail  himself 
of  his  means  of  knowledge,  he  will  not  be 
heard  to  say  he  has  been  deceived,  is  properly 
modified  by  adding,  "unless  he  was  induced  by 
the  trick  or  misrepresentations  of  defendant 
not  to  make  such  inspection." — Hanscom 
Drullard,  79  CaL  234,  21  Pac  780. 

J  26.   AnUeMoa  of  DoetdM  at  Oa.m% 

Emptor. 

[a]  In  an  action  for  selling  plaintiff  a  glan- 
dered  horse,  where  the  gravamen  is  decdt  and 
breach  of  express  warranty,  the  doctrine  of 
caveat  emptor  should  not  be  charged. — Mer- 
guire  r.  O'Donndl,  108  CaL  60, 36  Pae.  1083. 

§  28.  Dt]iit7  ftcmi  Itavd. 

[a]  Fraud  without  damage  calls  for  no  r»- 
dress.- Beay  v.  Butler,  69  CaL  680,  11  Pae. 
463. 

[b]  A  complaint  alleging  that  defendants 
represented  to  plaintiff  that  they  were  author- 
ized to  sell  certain  property  which  plaintiff 
agreed  to  buy;  that  plaintiff,  relying  on  the 
troth  of  the  representations  made  by  defend- 
ants, did  not  se^  to  purchase  from  another 
agent,  or  from  the  owner;  that  the  property 
rose  in  valne,  but  the  owner  refused  to  convey 
it,  as  defendants  had  no  authority  to  sell;  and 
that,  by  reason  of  the  fraudulent  representa- 
tions of  defendants,  plaintiff  was  prevented 
from  purchasing  said  property,  and  thereby 
suffered  damage — shows  no  cause  of  action,  as 
plaintiff's  failure  to  negotiate  with  others  was 
not  a  necessary  consequence  of  defendants ' 
representations. — Wallace  v.  Bentley,  77  CaL 
19,  11  Am.  St  Bep.  231,  18  Pac  788. 

[c]  Action  for  fraud  cannot  be  mstained 
where  no  damage  is  shown. — Marriner  T.  Den- 
niflon,  78  Cal.  212,  213,  20  Pac.  386. 

[dl  Deceit  without  injury  is  not  actionable. — 
Baker  v.  Brown,  82  Cal.  67,  22  Pac.  879. 

[e]  Fraud  without  damage  is  not  actionnhle 
nor  ground  for  defense. — Holton  v.  Noble,  83 
Cal.  9,  23  Pac.  58. 

Foe  Ahthobitibs  fbom  Othke  States; 

See  20  Cyc.  42,  43;  23  Cent  Dig.,  cols. 
1716-1720,  S  24. 
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{  27.  BfliMflt  ftom  Fraud. 

[b}  False  affinnation  with  intent  to  defraad 
is  actionable,  if  damage  results,  vtaether  partj 
deceiving  is  benefited  or  not.— -Hunsaker  t. 
Sturgis,  29  CaL  14Q. 

§  28.  PamniB  Uable. 

[a]  Where  one  partner,  unknown  to  the  ether, 
enters  into  a  combination  with  third  persons, 
whereby  the  value  of  the  partnership  assets  is 
increased,  and  then  purchases  the  interest  of 
such  partner,  without  revealing  the  facts,  the 
third  persons  are  not  guiltj  of  fraud  as  against 
the  retiring  partner. — Meyen  T.  Merillion,  lift 
CaL  352,  SO  Pae.  662. 

[b]  Fact  that  a  third  person  induces  mort- 
gagee to  foreclose,  though  the  former  seeks  to 
profit  thereby  by  purchasing  the  property,  ia 
not  a  fraud  on  the  mortgagor,  so  as  to  make 
such  third  person  liable  to  him. — Johnson  T. 
Beed,  125  CaL  74,  S7  Pae.  680. 

FOB  ACTHOSimS  ROM  OTHIft  STATBSt 

See  80  Oyc  84-86. 

S  29.  Op«ratl<n  and  Bflaet. 

[a]  Ownerebip  of  goods  is  not  ehasged  when 
the  claim  to  such  ownership  is  based  on  a 
fraudnlent  eontraet. — ^Butler  t.  CoQinB,  12  CaL 
457. 

[b]  Fraud  vitiates  all  things. — Evans  t.  Duke, 
140  CaL  29,  73  Pae.  732. 


n.  AonoNB. 

RIGHT  OF  ACTION.  |  30. 

NATURE  AND  PORU  OF  REMEDY,  |  81. 

WAIVER  OF  RIGHT  TO  SUE,  |  83. 

X>EFEN8ES,  i  88. 

JURISDICTION.  I  84, 

LIMITATIONS  AND  LACHES.  |  85. 
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PLEADING— IN  GENERAL.  |  87. 
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  INJURY  FROM  FRAUD,  |  4S. 
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  ISSUES,  PROOF  AND  TABIANOB,  |  47. 

PRESUMPTIONS  AND  BURDEN  OF  PBOOP,  | 
48. 

ADMISSIBILITY  OF  KTIDENOB,  |  40. 

  INTENT.  I  BO. 

  OTHER  FRAUDS,  |  61. 

WEIGHT  AND  8UFFI0ISN0T  OP  ETIDBirOB,  I 

52. 

DAMAGES.  I  58. 

TRIAL — QUESTIONS  FOR  JURY,   |  44. 

  INSTROCTIONS.    i  55. 

  FINDINGS  OF  COURT,  |  50. 


S  so.   B1«U  of  AoUoB. 

[a]  A  party  who  comes  into  eonrt  with  fraud 
upon  his  lips  cannot  obtain  relief. — Gregory  t. 
Hawortb,  25  CaL  653. 

[b]  Action  fonnded  upon  fraud  cannot  be 
maintained  by  party  to  the  ftand. — ^Depnj  t. 
WiUiami^  26  CaL  309. 

[c]  A  note  and  mortgage  procured  by  fraud 
cannot  be  enforced. — Bairy  v.  Bennett,  45  CaL 
80. 

[d]  Neither  party  to  a  mutual  fraud  can  be 
relieved  against  the  other,  whether  contract  is 
executory  or  executed. — Ager  t.  Duncan,  50 
CaL  325. 

[e]  Fraud  renders  a  transaction  void  at  the 
election  of  the  party  defrauded,  but  not  at 
that  of  the  defrauding  party.'-ElUott  v.  WoU- 
from,  55  CaL  884. 

§  31.  Natora  and  Form  of  Banudy. 

[a]  Action  of  trespass,  trover  or  replevin  Uee 
for  goods  fraudulently  obtained. — ^Bntlar  t.  CoA- 
lins,  12  CaL  462,  463. 

[b]  A  complaint  setting  ont  an  original  eon- 
tract,  and  alleging  the  making  of  a  new  con- 
tract, and  its  procurement  by  fraud,  should  b« 
treated  as  based  on  the  fraud,  and  not  as  one 
for  damages  for  breach  of  the  original  con- 
tract—Marriner  T.  Denniaon,  78  CaL  202,  20 
Pae.  386. 

[e]  Where  a  contract  was  indneed  1^  frand, 
the  injured  party  may  afBrm  the  contract  and 
recover  damages  in  an  action  for  deceit  ac- 
cording to  the  terms  upon  which  he  was  led  to 
believe  that  he  was  contracting;  but  where  the 
terms  of  the  contract  are  .perfectly  understood, 
but  assented  to  only  because  of  the  exercise  of 
duress,  menace,  or  undue  influence,  an  affirm- 
ance being  necessarily  of  the  terms  of  the  con- 
tract as  they  were  understood  when  it  was  made, 
if  those  terms  are  fully  complied  with  there  ia 
nothing  due  upon  the  contract,  and  there  can 
be  no  cause  of  action  for  damages. — ^Bancroft 
V.  Bancroft,  110  CaL  374,  42  Pac  896. 

[d]  Where  the  complaint  shows  that  the  foun- 
dation of  the  action  is  the  deceitful  obtainment 
of  plaintiff^  note,  inthont  consideration, 
representations  that  it  was  simply  a  receipt  for 
goods  to  be  left  with  her,  and  shows  that  the 
note  was  accepted  by  the  owner  of  the  goods  as 
a  payment  for  them,  and  was  transferred  to  a 
bona  fide  holder,  a  cause  of  action  was  stated, 
notwithstanding  the  complaint  failed  to  show 
that  plaintiff  followed  the  course  for  rescinding 
the  uleged  eontraet  of  sale,  as  marked  out  in 
Civil  Code,  section  1691.— Wilder  t.  Beede,  119 
Cal.  646,  51  Pac.  1083. 

[e]  It  is  not  an  attempt  to  rescind  in  part  a 
trade  of  land,  where,  in  an  action  for  false 
representations  in  regard  thereto,  plaintiffs  ask 
that  the  note  and  mortgage  given  by  them,  in 
addition  to  their  land,  be  canceled,  as  part  of 
their  recovery  of  damages. — ^Barbour  t.  FUek, 
126  CaL  628,  59  Pae.  122. 

[f ]  One  who  has  been  defrandad  by  a  eontimet 
of  settlement  nugr  elect  oithev  t»  iweiad  and  w 


Digitized  by  Google 


Z<BATrD,  n,  SI  38-35. 


2459 


vton  what  ke  reedved,  and  neover  what  he  was 
induced  to  part  with,  or  to  affinn  the  contract 
and  ene  for  damagee  for  the  fraud.  But  he 
cannot  have  both  remedies;  and,  if  there  has 
been  a  resciflsion,  an  action  for  damages  can- 
not be  sustained.— Westerfeld  t.  New  York 
Idfe  Ins.  Co^  129  Gal.  68,  58  Pae.  02,  61  Pae. 
667. 

[g]  Bescission  i«  not  an  exelasive  remedy  in 
eases  of  fraud;  and  where  property  is  obtained 
by  fraud,  a  court  of  equity  may  convert  a 
fraudulent  grantee  into  a  trustee,  and  direct 
a  reconveyance  from  him,  upon  terms  ap- 
propriate to  the  case,  when  justified  by  the 
facts  alleged  in  the  complaint,  and  by  the 
prayer  for  general  relief. — Uore  t.  More,  133 
CaL  489,  65  Pae.  lOM. 

Fob  AiTHOBirais  raoH  Otbse  Statu  i 

See  20  Cye.  86;  83  Gent.  Dig.,  eoli.  1724, 
1725,  §87, 

{  32.   WaiTor  of  BUfiA  to  Sue, 

[a]  Party  continuing  work  under  contract 
after  discovery  of  fraudulent  representations 
of  employer  as  to  nature  and  amount  of  work 
to  be  done  waives  the  fraud. — Nounnan  v. 
Sutter  County  Land  Co.,  81  CaL  6,  22  Pae.  516. 

[b]  In  an  action  by  tenants  of  an  hotel 
against  the  landlord  to  recover  damages  for 
false  representationB  as  to  the  income  of  the 
hotel,  it  appeared  that,  over  a  year  after  plain- 
tiffs  had  knowledge  of  the  alleged  fraud,  they 
asked  to  have  tlw  rent  redue^,  without  any 
intimation  of  tiie  alleged  frand;  that  afterward 
they  obtained  an  extension  of  time  for  pay- 
ment of  rent,  without  any  soch  intimation;  and 
that  they  had  failed  to  pay  the  rent.  Hold, 
that  plaintiffs  waived  the  alleged  fraud,  and 
their  right  to  damages. — Sdmddt  t.  Uesmer, 
lie  CaL  267,  48  Pae.  54. 

FOB  AcTHosrms  nou  Othik  Statu: 
'   Bee  20  Cyc.  92-94;  23  Cent.  Dig.,  eols. 

1729-1732,  S  30. 

S  33.  Defenses. 

[a]  In  an  action  of  damages  for  frandnlent 
representation  of  the  defendant  as  to  facts 
eoneeming  the  value  of  his  property  exchanged 
for  property  of  the  plaintiff,  the  defendant 
recoup  by  showing  that  the  plaintiff's 
property  was  worth  less  than  the  plaintiff 
represented  it  to  be. — ^Barbour  T.  Fliek,  126 
CaL  628,  59  Pac.  122. 

Fob  AiTTHOBims  fbou  Othb  States: 

CarelMsness  as  a  bar  to  relief  from 
fraud:  32  Am.  St.  Bep.  384,  note.  See, 
also,  23  Cent.  Dig.,  eola.  1732-1737,  H 
31,  32. 

S  34.  Jmiidictloa. 

[a]  Both  eonrta  of  law -and  of  aqnt^,  In 

proper  cases,  have  jurisdiction  of  matters  of 
fraud;  and  when  the  facta  constituting  the 
fraud  and  the  relief  sought  an  lodi  aa  are 


cognizable  Ib  a  court  of  law  the  parties  are 
entitled  to  a  jury  trial ;  but  where  the  case,  as 
made  by  the  pleadings,  involves  the  application 
of  the  doctrines  of  equity,  and  the  granting  of 
relief  which  can  be  obtained  only  in  a  court  of 
equity,  the  parties  are  not  entitled  to  a  jury 
trial.— Fish  t.  Bensonf  71  CaL  428,  18  Pac 
454. 

Fob  AVTHOBims  noM  Othu  Statu: 

Bee  20  Cye.  94;  23  Cent.  Dig.,  eols.  1737, 
1738,  S  33. 

§  36.  Umltationa  uid  LacHes. 

[a]  In  an  action  for  relief  on  the  ground  of 
fraud,  the  fraud  is  the  substantive  cause  of 
action,  and  not  the  discovery.  If,  therefore, 
the  plaintiff  alleges  the  fraud  to  have  been 
committed  more  than  three  years  before  the 
commencement  of  his  action,  his  cause  of  ac- 
tion is  barred,  and  his  complaint  is  demurrable. 
Sublette  t.  Tinney,  9  CaL  423. 

[b]  An  action  for  relief  on  the  ground  of 
fraud  may  be  commenced  at  any  time  within 
three  years  after  a  discovery  of  the  facts  con- 
stituting the  fraud,  or  of  facts  sufficient  to 
put  a  person  of  ordinary  intelligence  and 
prudence  on  inquiry.— Boyd  Blankman,  29 
CaL  19,  87  Am.  Dec  146. 

ie]  Creditor  who  releases  levy  through  fraud 
defendant,  and  allows  judgment  to  become 
barred,  may  sue  for  damages  within  three  years 
from  discovery  of  fraiM.^ — ^Marshall  t.  Bu- 
chanan, 35  Cal.  264. 

[d]  Failure  to  dlseom  a  seeret  fraud  cannot 
be  imputed  as  negligeneo.— Marshall  t.  Bu- 
chanan, 85  CaL  268. 

[e]  Party  discovers  fraud  when  by  use  of 
reasonable  diligence  he  might  have  ascer- 
tained faets  constituting  it;  his  cause  of  action 
aeemes  then. — ^Ijrving  v.  Caipentier,  70  CaL  26, 
11  Pac  391. 

[f]  Long  delay  in  use  of  available  means  of 
discovering  fraud  bars  right  to  set  it  up. — ^Lee 
v.  McClelland,  120  CaL  151,  52  Pac  300. 

[g]  If  no  duty  rested  upon  the  plaintiff  to 

make  inquiry,  under  the  circumstances,  and  a 
prudent  man  would  not  thereunder  be  put  upon 
inquiry,  the  mere  fact  that  means  of  knowl- 
edge were  opened  to  the  plaintiff  more  than 
three  years  before  the  commencement  of  the 
action,  and  that  he  had  not  availed  himself  of 
them,  does  not  debar  him  from  relief,  if  dis- 
cover was  thereafter  made  within  the  period 
of  limitation.— Tarka  t.  Bingham,  123  CaL 
163,  55  Pac  759, 

[h]  Acquiescence  by  unnecessary  delay  after 
actual  or  imputed  knowledge  of  the  facts  con- 
stituting the  fraud  will  defeat  the  equitable 
relief;  and,  if,  after  discovery  of  the  falsi^ 
of  the  representations,  the  purchaser  conducts 
himself  in  reference  to  the  transaction  of  pur- 
chase as  though  it  were  still  subsisting  and 
binding,  he  thereby  waives  aU  relief  for 
reecission  thereof. — Harrington  T.  Paterson, 
124  CaL  542,  67  Pac  476. 
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[I]  Where  the  fraud  oharged  li  that  of  an 
attorney  in  holding  back  ^rt  of  the  money 
received  in  settlement  of  a  lawsnit,  the  con- 
fidence reposed  in  him  by  the  client  is  not  an 
excuse  for  the  neglect  of  the  client  to  ex- 
ercise such  reasonable  care  and  diligence  in 
discovering  the  fraud  as  vrould  relieve  him 
from  the  bar  of  the  statute. — Simpaon  t.  Dal- 
xiel,  135  CaL  599,  67  Pae.  1080. 

FOft  AUTHOKITIBS  TBOM  OTHEA  STATSS; 

See  20  Cyc.  90-94;  28  Cent.  Dig.,  cola. 
1738,  1739,  S  34. 

S  36.  Partial. 

[a]  Injury  caused  tj  fraud  In  the  Bale  of 
land  is  personal,  and  does  not  run  with  the 
land,  and  hence  a  subsequent  grantee  has  no 
right  of  action  therefor. — ^Lawrence  t.  Mont- 
gomery, 37  CaL  183. 

[b]  Action  for  deceit  for  sale  of  land  shonid 
be  brought  by  all  grantees  jointly,  nnless  cause 
of  action  is  assigned  to  one. — Lawrence  v. 
Montgomery,  37  Cal.  183. 

Fob  authositibs  trom  Otheb  Statu: 

See  20  Cyc.  94,  95;  23  Cent  Dig.,  eols. 
1739  1741,  S  35. 

%  37.  Pleading— In  GkmeraL 

[a]  Where  complaint  alleged  that  plaintiif 
was  "satisfied"  that  the  defendant  procured 
certain  property  through  fraud,  but  there 
were  no  other  allegations  in  the  complaint 
showing  fraud,  held,  that  the  issue  tendered 
was  immaterial,  it  not  presenting  a  point 
npon  which  the  cause  eonld  be  decided  on  its 
merits. — Snow  v.  Halstead,  1  .Cal.  359. 

[b]  Fraud  must  be  alleged  whenever  it  con- 
stitutes as  element  of  a  caune  of  action  or  of 
a  defense  which  is  of  an  affirmative  nature, 
and  invoked  as  conferring  a  right  against  the 
opposite  par^y.— Wetherly  t.  Straus,  93  CaL 
283,  28  Pac.  1045. 

[e]  In  an  action  against  a  landlord  for  deceit 
in  stating  unqualifiedly  that  premises  were 
safe,  the  complaint  alleged  that  defendant 
knew  of  tiie  defect  daring  the  tenancy,  and 
that  he  made  the  assertion  in  the  absence  of 
knowledge  or  information  as  to  its  truth;  that 
the  defect  was  inherent,  and  not  apparent  on 
exterior  view;  and  that  plaintiff  occupied  the 
premises  five  months  without  learning  of  it. 
Held,  that  it  did  not  make  out  a  case  of  fraud. 
Toner  t.  Meuasdorffer,  123  CaL  462,  S6  Pae.  39. 

[d]  A  mortgagor's  bill  to  redeem  alleged 
that  defendant  had  employed  plaintiff's  at- 
torneys to  deceive  them,  and  lead  them  to  be- 
lieve that  they  had  a  full  year  to  redeem;  that 
the  representationa  made  by  said  attorneys 
were  false,  and  made  in  a  manner  not  war- 
ranted by  the  information  of  the  defendant  or 
his  attorneys,  and  made  with  intent  to  deeeivft 
plaintiffs.  Held,  that  such  averment  was  a 
sufficient  allegation  of  fraud,  within  Civil  Code, 
section  1572,  declaring  fraud  to  consist  in  the 
positiTe  asBOTtion,  in  a  manner  not  warranted 


by  the  information  of  the  person  making  it,  of 
that  which  is  not  true,  though  he  believes  it  to 
be  true.—Bensott  t.  Bunting,  127  CaL  532,  59 
Pac  991. 

[e]  Under  Civil  Code,  section  1709,  complaint 
alleging  that  plaintiff  was  induced  to  purchase 
.a  certain  tract  of  land  by  the  false  repre!<enta- 
tion  of  defendant  that  she  owned  it,  which 
she  knew  to  be  false,  and  which  was  made  by 
her  with  intent  to  deceive,  is  sufficient,  in  a  suit 
for  damages  for  such  deceit. — Hoffman  T. 
Kirby,  136  Cal.  26,  68  Pac.  321. 

[f]  A  complaint  alleged  that  defendants, 
false  representations,  as  to  the  value  of  Uieir 
lands,  induced  plaintiffs  to  exchange  their  lands 
for  those  of  defendants;  and  it  ai^>eared  that, 
on  the  exchange,  plaintiffs,  in  order  to  make  up 
a  Buppotied  difference  in  values,  gave  a  mortgage 
on  the  lands  which  they  took  from  defendants, 
and  that,  after  the  consummation  of  the  ex- 
change, plaintiffs  notified  defendants  that  they 
desired  to  re-exchange,  or  that,  if  that  conld  not 
be  done,  they  would  demand  compensation  for 
damages,  but  that  defendants  at  that  time  had 
sold  the  lands  which  they  obtained  from  plain- 
tiffs to  third  persona;  ^d  judgment  was  enter- 
ed in  favor  of  plaintiffs,  canceling  the  mort- 
gage and  awarding  plaintiffs  damages.  The 
caption  of  the  court's  finding  of  fact  was,  "A 
Case  for  Equitable  Relief  Against  Defendants 
for  Fraudulent  Exchange  of  Lands";  and  the 
complaint  not  only  prayed  for  damages,  bat  al- 
leged the  offer  to  reconvey  to  defendants,  and 
prayed  for  a  rescission.  Held,  that  the  findings 
and  'the  allegations  of  the  complaint  were  not 
insufficient  to  sustain  the  judgment,  on  the 
theory  that  the  action  was  one  for  rescission 
and  not  for  damages,  since  the  cause  was  a 
proper  one  for  equity,  and  those  portions  of  the 
complaint  framed  with  a  view  to  rescission 
might  be  treated '  as  surplusage. — Montgomoy 
V.  McLaiury,  143  Cal.  83,  76  Pac.  964. 

g  88.   Facta  Oonstifcatliig  Frand. 

(a]  Facts  must  be  all^^  from  wUch  fraud 
will  appear  with  certainty. — Boston  Tunnel  Co. 
T.  McKenzie,  65  CaL  487,  S  Pae.  22. 

[b]  Facts  constituting  fraud  must  be  speci- 
fically alleged.— Beay  v.  Butler,  69  Cal.  582, 11 
Pac.  463 ;  Green  v.  Hayes,  70  Cal.  281,  11  Pae. 
716;  Applegarth  t.  McQuiddy,  77  Cal.  410, 
19  Pac.  692;  Board  of  Directors  v.  Pregea,  83 
Cal.  354,  26  Pac.  237 ;  Cosgrove  v.  Fisk.  90  Cal. 
75,  27  Pae.  56;  Heller  t.  Dyerrille  Mfg.  Co., 
116  CaL  184,  135,  47  Pae.  1016. 

[e]  In  a  suit  for  fraudulent^  representing 
that  defendant  had  already  paid  certain  sums 
en  an  account  due  from  him  to  the  plaintiff, 
therein  inducing  plaintiff  to  accept  a  lesser 
sum  in  settlement,  the  facts  showing  how  the 
fraud  was  perpetrated  must  be  clearly  pleaded, 
n  that  the  court  may  determine  whether  the 
charge  of  fraud  is  well  founded. — Eetep  T. 
Armstrong,  69  CaL  536,  11  Pac  132. 

[d]  Pleader  need  onfy  set  forth  facts  eoa- 
stituting  fraud  in  ordinazy  and  oondse  lan- 
guage.—Woodroof  T.  HowBL  88  CaL  188,  M 
Pac  111. 


Digitized  by  Google 


FRAXTD,  n,  tl  S9-4T. 


2461 


te]  In  eliarging  tn-oA,  a  eomplaint  mast  itata 
ua  facts  eonitittitiiig  tna  fiand — at  least,  in  a 
general  wapr;  and  aneli  facts  must  be  alleged 
with  snfflcient  distinctness  to  enable  the  ad- 
Terse  party  to  come  prepared  with  evidence  on 
the  general  questions  of  fraud  which  will  be 
raised.— 'Fox  v.  Hale  ft  Noreross  BSlya  Hin. 
Co.,  53  Pae.  32. 

Fob  Authobitiks  fbom  Oteeb  States: 

See  20  Cyc.  95-97;  28  Cent  Dig.,  floli. 

1744-1750,  i  37. 

I   &itant 

[a]  A  frandnlent  intent  Is  one  of  the  facts 

eonstituttng  actual  fraud,  and  must  be  alleged. 
The  mere  failure  to  perform  an  agreement 
made  in  good  faith  is  not  of  itself  fraud. — 
Feney  v.  Howard,  79  CaL  625,  12  Am.  St  Bep. 
162,  21  Pac.  984. 

[b]  Allegation  of  fraudulent  intent  in  terms 
is  sufficient.— Woodroof  v.  Howes,  88  CaL  190, 
26  Pae.  111. 

[e]  An  averment  that  a  person  knew  his 
promises  to  be  false  and  fraudulent  necesearily 
implies  that  thej  were  in  fact  false  and  fraud- 
ulent, and  that  be  had  uo  intention  to  perform 
them.— McKay  v.  New  York  life  Ins.  Co.,  124 
CaL  270,  66  Pae.  1112. 

FOB  AUTHOREFIBS  IBOH  OTHIB  STATBS; 

See  20  Cyc.  100;  83  Gent  Dig.,  eols.  1758, 
1753,  a  39. 

I  40.   BilBtsim  9t  FUndarr  B^tln. 

[a]  A  general  allegation  that  one  person  has 
almost  unlimited  confidence  in  another,  and 
that  the  latter  has  great  influence  over  the 
former,  does'  not  state  a  eonfldential  or 
fiduciary  lelationsliipr— 'Bobins  t.  Hope,  67 
CaL  493. 

[b]  In  order  to  make  a  case  of  constructive 
fraud,  arising  out  of  the  violation  of  a 
fiduciary  relation,  the  plaintiff  must  allege  the 
existence  of  such  relation. — Feeney  v.  Howard, 
79  CaL  626,  12  Am.  St  Bep.  162,  21  Pae.  984. 

{  41.   Facta  NagBttTtng  But  «r  X^t»- 

tloiu. 

[a]  When  the  cause  of  action  stated  in  the 
eomplaint  is  for  relief  on  the  ground  of  fraud, 
*  and  is  stated  to  have  accrued  more  than  three 
yean  before  the  commencement  of  the  action, 
the  eomplaint  should  also  aver  that  the  acts 
eonstitutang  the  fraud  had  been  discovered 
within  three  years;  but  if  the  replication  eon- 
tains  this  averment,  and  this  issue  is  tried  with- 
out objection,  the  irregularity  in  the  manner 
of  presenting  the  issue  will  be  disregarded.— 
T.  Blankman,  29  CaL  19,  87  Am.  Deo. 

I  4&  —  Fraadnlint  EmlMndauBt 

[a]  Complaint  in  dvil  action  fbr  frandnleBt 
embezzlement  should  state  the  facts  that  eon- 
stitata  the  fidoetary  eapaelty,  aa  well  aa  ita 


nature  and  extent. — Porter  v.  Hermann,  8  CaL 
619. 

[b]  It  is  necessary,  in  civil  action  for  fraud- 
ulent embezzlement,  to  charge  not  only  that  de- 
fendant received  the  money  as  agent,  but  that 
he  converted  it  in  the  course  of  hia  employment 
as  such. — Porter  v.  Hermann,  8  CaL  619. 

I  4S.   Fraud  Dlseorend  After  Oom- 

nmeeBieDt  of  Suit  . 

fa]  Plaintiff  may  plead  tnnA  diseovered 
ter  suit  by  way  of  amendnkaBt— ^mebo^  t. 
Jacobson,  2  CaL  269. 

§  44.  —  Branca  m  Bq^rasentatioiL 

[a]  Complaint  for  fraud  must  aver  that 
plaintiff  was  misled  by  it. — Estep  t.  Ann- 
strong,  69  Cal.  538,  11  Pac.  132. 

Fob  authoeitibs  tbom  Otheb  States: 

See  20  Cyc.  101,  102;  23  Cent  Dig.,  eols. 
1765-1758,  S  41. 

§  46.   Injorj  from  Fraud. 

[a]  To  recover  damages  for  fraud,  damage 
must  be  pleaded  and  proved. — ^Wainwright  v. 
Weske,  82  CaL  196,  23  Pae.  12. 

[b]  Recovery  cannot  be  had  for  a  fraudulent 
representation  without  allegation  and  proof  of 
damage. — London  and  Lancashire  Fire  Ins.  Co. 
T.  Liebes,  105  Cal.  203,  38  Pac  691. 

[e]  A  eomplaint  in  an '  action  for  false 
representations  in  furnishing  proofs  of  loss  on 
an  insurance  policy,  which  admits  that  there 
were  more  goods  in  the  building  than  were  de- 
stroyed, and  that  the  value  of  such  gsods  was 
greater  than  the  sum  paid  by  plaintiff  on  the 
policy,  but  fails  to  allege  the  amount  saved 
therefrom,  or  that  the  amount  of  loss 
given  by  defendant  in  the  proofs  of  loss  vras 
false,  is  insufficient  since  it  does  not  show  that 
plaintiff  was  damped. — Loudon  ete.  Fira  Ins. 
Co.  T.  Liebea,  105  CaL  203,  88  Pac  691. 

FOB  AUTHOBITIES  FBOH  OTHEB  STATES: 

See  20  Cyc.  102;  23  Cent.  Dig.,  eols.  1758- 
1760,  i  42. 

§  46.   Stand  aa  Def  ansa, 

[a]  Fraud  as  a  defense  must  be  spet^ially 
pleaded.— McDevitt  v.  Sullivan,  8  Cal.  592. 

{  47.   Issoas,  Proof  and  Vaxlanca. 

[a]  Only  those  facts  of  fraud  wUeh  ara 
pleaded,  can  be  proved^ — ^Uandevilla  t. 
Solomon,  39  CaL  125. 

[b]  Defendant  having  induced  plaintiff  to 
consent  to  an  assignment  of  a  lease  by 
representations  that  the  assignment  movided 
for  an  annual  rent  of  eight  hundred  oollan  to 
be  psid  plaintiff,  it  is  unnecessary,  in  an  action 
for  fraudulent  rep^jBsentationB,  that  plaintiff 
jnore  that  eight  hundred  dollars  comd  have 
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been  obtained,  but  if  bo  more  tiian  Htc  hun- 
dred doH&Ti,  the  amotint  aetnally  provided  for 
in  the  assignment,  could  have  been  obtained, 
this  was  a  matter  of  defense. — Christenaen  t. 
Jeswn,  40  Pae.  747. 

Fob  AUTHoanrss  raoic  Otheb  STAns; 

See  20  Cye.  104-108:  23  Cent.  Dig.,  eoto. 
1760-1766,  11  44,  46. 

I  48.  Fremmvtloiis-ftna  Burden  «f  Proof. 

[a]  Fraud  may  be  inferred  from  drcum- 
Btancea  and  condition  of  parties  eontraeting. 
Belden     Henriques,  8  Gal.  87. 

[b]  It  is  never  presumed  that  a  party  has 
committed  a  fraud;  and  where  fraud  is  al- 
leged for  tike  purpose  of  depriving  him  of  a 
light,  it  most  be  clearly  made  out. — MeCflxthr 
r.  WUte,  21  CaL  495,  88  Am.  Dec  754. 

[c]  Fraud  cannot  be  presumed,  and  the  bur- 
den of  proof  is  upon  him  who  alleges  it.— ^rav 
T.  Gallon,  98  Cal.  638,  38  Pae.  735. 

[d1  The  presumption  of  the  law,  except  when 
eonndential  relations  are  involved,  is  always 
in  favor  of  the  fair  dealings  of  the  parties; 
and,  although  fraud  may  be  proved  by  cLrcum- 
stantia)  evidence,  yet  the  circumstances  must 
amount  to  proof  of  fraud,  and  not  to  a  mere 
suspicion  tiiereof;  and  if  the  eiretunstances 
eomport  with  the  theory  of  honesfy  and  fair 
dealing,  and  then  is  no  direct  proof  of  fraud, 
the  eondnsion  that  a  debtor  had  transferred 
personal  property  in  fraud  of  bis  creditors  is 
not  sustamed  by  the  evidence. — Lefj  v.  Seott, 
lis  CaL  39,  46  Pao.  892. 

[e]  It  will  be  presumed,  in  absence  of  aver- 
ment to  contrary,  that  representation  was  with- 
out deceit  and  with  a  belief  in  its  truth. — 
Heller  v.  Dyerville  Mfg.  Co.,  116  CaL  183,  47 
Pac  1016. 

[f]  A  plaintiff  will  be  presumed  to  have 
known  whatever  vrith  reasonable  diligence  he 
might  liave  ascertained  concerning  the  frand 
of  which  he  eomplains. — Simpson  t.  Dalziel, 
185  CaL  599,  67  Pae.  1080. 

[g]  When  defendants  are  charged  with  a 
fraudulent  conspiracy  for  two  purposes,  and  it 
is  proved  for  one  purpose,  the  presumptions  are 
still  in  favor  of  the  innocence  of  defendants  of 
conspiring  for  the  other  purpose.— Fox  t.  Hale 
ft  NoTCTOH  Silver  Min.  Co.,  63  Pae.  82. 

FOB  AUTHOBmxs  ROlC  OTHBB  STATES; 

See  20  Cyo.  108;  28  Cent.  Dig.,  cob.  1760- 
1768,  11  46,  47. 

I  49.  AdmlHibUitr  Of  Eridaiieou 

[a]  Parol  evidence  is  admissible  to  show 
fraud.— Brison  t.  Brison,  75  Cal.  538,  633,  7 
Am.  St        189,  17  Pae.  689. 

[b]  Evidence  of  the  intrinsic  value  of  stock  Is 
not  admissible  in  an  action  for  false  represen- 
tations as  to  value  thereof,  it  having  a  well- 
known  and  fixed  market -value,  and  the  iu- 
quity  having  been  as  to  this. — Price  v.  Spencer, 


68  Pae.  1078:  Layson  v. 
1073. 


Spoieer,  S8  Pa«. 


Fob  AuTRoEims  raoH  OrHn  States: 

See  80  Cye.  110-118;  83  Cent  Dig^  eols. 
1768-1786,  II  48-64. 

I  60.   Itltflllt. 

[a]  An  intent  to  commit  a  fraud  not  carried 
out  is  not  generally  evidenced  by  any  one  un- 
equivocal act,  and  therefore  it  may  be  inferred 
from  all  the  circumstances  of  the  ease. — ^Whita 
V.  Leszynsky,  14  Cal.  165. 

FOR  AVTHOBmSS  FBOU  OTHKE  STATES: 

See  20  Cyc.  115,  116;  23  Cent  Dig.,  eob. 
17731778,  39  50,  51. 


5  61. 


Other  Frauds. 


[a]  Where  fraud  in  the  purchase  or  sale  of 
property  is  in  issue,  evidence  of  other  frauds 
of  like  character,  committed  by  the  same  par- 
ties, at  or  near  tiie  same  time,  is  admissible. — 
Kelley  v.  Owens,  30  Pae.  696,  31  Pac  14. 

§  62.  Weight  and  Saffldency  of  Erldenee. 

[a]  Court  will  not  defeat  rights  of  property 
on  the  {j^und  of  ■  fraud  unless  the  fraud  be 
made  plainfy  apparent — Joyce  t.  Jojet,  6  CaL 
161. 

[b]  Evidence  of  frand  should  be  strong  and 
deeiBiTa. — Bryan  t.  Bandiaz,  8  CaL  468. 

[c]  Defendant  having  obtained  a  writ  of  as- 
sistanee,  putting  him  in  possesslen  jointly  wi^ 
plaintiff  of  a  tract  of  land,  a  compromise  was 
effected  by  plaintiff's  taking  a' lease  on  the 
land  for  one  year  from  defendant  In  an  ac- 
tion by  plaintiff  to  annul  the  lease  on  the 
ground  of  fraudulent  representations,  by  de- 
fendant as  to  the  effect  of  the  writ  of  as- 
sistance, there  was  evidence  that  plaintiff  was 
shown  a  letter  from  the  judge,  stating  that 
the  order  was  to  put  defendant  into  joint  pos- 
session, with  plaintiff;  and  that  plidntiff  re* 
marked  that  tiie  writ  made  them  partners  in 
the  land,  but  that  he  did  not  want  a  partner, 
and  would  take  the  lease,  and  pay  rent  Held, 
that  a  finding  that  there  was  no  fraudulent 
representation  was  sustained  by  the  evidence. 
Davis  V.  McGrew,  82  CaL  136,  23  Pac  41. 

[d]  Frand  may  in  all  eases  be  proved  1^ 
drcumstantia]  evidence;  and  in  aid  of  the 
direct  facts  proved,  legitimate  inferences  are 

?ermitted  to  be  indulged  to  establish  other 
acts  not  directly   in    evidence. — Maxon  t. 
Llewelyn,  122  CaL  195,  54  Pac  732. 

[el  Fraud  may  be  proved  hy  eircumstantial 
evidence,  but  evidence  of  the  facts  and  dr- 
enmstaaees  from  which  frand  may  be  in- 
ferred Hvst  amount  to  proof  of  frand;  and 
to  create  a  mere  suspieion  thereof  is  not  suffi- 
cient to  overcome  the  presumption  of  law  in 
favor  of  the  fair  deiding  of  the  parties.— 
Cas^  T.  Leggett,  125  Cal.  664,  68  Pae.  264. 
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Ite  Aumsnns  noM  Othsb  States: 

What  is  snffident  proof  of  fraud;  65  Am, 
Dec  157,  note.  See,  also,  SO  Crc.  120- 
188;  88  Gent.  Dif,  eola.  17S6-1803,  U 
55-59. 

S  68.  Damages. 

[a]  An  instruction  that  the  jnry  cannot  find 
for  the  plaintiff,  in  an  action  for  fraudulent 
representations  inducing  a  sale  of  property,  in 
any  sum  greater  than  the  actual  damage,  prov- 
ed bj  a  preponderaaee  of  tiie  eridence^  is  cor- 
rect.—Hanscom  T.  DroUard,  79  CaL  284.  21 
Pac  736.  ^ 

[b]  In  an  action  for  deceit  in  selling  plain- 
tiJff  glandered  horses,  special  damages  are  re- 
coverable for  medical  treatment  of  the  horses, 
and  for  the  value  of  the  stable,  which  plaintiff 
had  to  bom  to  prevent  contagion. — Mergoire 
T.  ODonneU,  103  CaL  50,  36  Pac.  1033. 

[e]  When,  in  an  action  for  false  representa- 
tidhs  as  to  land  traded  by  defendant  to  plain- 
tiffs, defendant  seeks  to  recoup  by  showing 
that  the  land  traded  1^^  idaiatiffB  was  worth 
less  than  represented,  and  the  court  finds  for 
both   parties   on   their   several  contentions, 

Elaintiffs  are  properly  awarded  the  difference 
etween  the  market  value  of  the  property 
traded  to  them  and  the  market  value  of  the 
land  traded  hy  them.— Barbour  t.  FUck.  126 
OaL  088,  59  Pac.  122.  ^ 

FoK  AuTHoaims  feom  Othbb  Stath; 

See  20  Cye.  130-146;  23  Cent.  Dig.,  cob. 
1S03-1816,  SS  60-65%. 

I  64.  Mai— Qnwtioiu  tm  Svij. 

[a]  When  avidenee  conflicts,  fraud  muit  be 
■obmitted  to  jury.— I<edley  v.  Hays,  1  CaL  161. 

[b]  Time  of  fraudulent  intent  is  a  question  of 
fact— Butler  v.  Collins,  12  Gal.  465. 

[e]  Procurement  of  conveyance  of  property 
in  litigation,  for  an  inadequate  consideration, 
is  not  proof  of  firand.— Collins  t.  SnUivaa.  H 
CaL  240. 

Fob  AuTHOBims  rom  Othxb  States  : 

87  L.  B.  A.  613,  note.  See,  also,  20  Cyc. 
123-126,  143  ;  23  Cent.  Dig.,  cols.  1816- 
1822,  »  65%,  67-71. 

I  66.   ZAstrnotlaii. 

[a]  Where  evidence  shows  fliat  defendant 
knew  goods  ware  damaged,  and  by  false  mis- 
representations induced  plaintiff  to  omit  exam- 
ination thereof,  an  instruction  that  if  pl^ntifl 
might  by  examination  have  ascertained  condi- 
tion of  goods,  defendant  would  not  be  re- 
sponsible for  concealing  its  condition  as  er* 
roaeovB.— Boseman  t.  Canovan,  43  (M.  110, 

[b]  In  an  action  to  recover  damages  for  de- 
ceit and  fraudulent  representations  upon  a  sale 
of  horses,  and  for  a  breach  of  warranty  as  to 
their  soundness,  instructions  enunciating  the 
law  as  to  the  doctrine  of  caveat  «nptor  are  in< 


applicable  to  the  case  and  are  proper!^  refused. 
Mo^aire  r.  ODonnell,  108  OaL  SO,  86  Pae. 

[e]  Where  the  complaint  alleged  fraudulent 
conduct  and  representations  of  the  defendants, 
intended  to  deceive  the  plaintiff,  an  instruction 
requested  by  the  defendant  that,  "in  order  to 
sustain  the  allegations  of  fraud  and  deceit, 
....  the  evidence  must  be  clear  and  convinc- 
ing ....  that  the  representations  alleged  to 
have  been  fraudulent  and  deceitful  were  not 
true, ' '  is  properly  modified  by  substituting  the 
words  "acts  of  the  defendants"  for  the  word 
"representations."— Davis  v.  Schweikert.  180 
CaL  143,  62  Pae.  411.  ^ 


I  60. 


PlndingB  of  OQDrt 


[a]  Special  finding  on  question  of  fraud 
^ould  be  always  taken  so  as  to  keep  it  as  dis- 
tinct as  posmble  from  the  main  subject  of  con- 
troversy.—Davis  T.  Bobinson,  10  CaL  411. 

[b]  Where,  in  an  action  for  damages  for  de- 
ceit in  selling  land  to  plaintiff  which  defend- 
ant falsely  represented  that  she  owned,  there 
Is  no  finding  that  she  knew  or  bad  reasonable 
cause  to  believe  that  her  representations  were 
untrue,  or  that  her  deception  was  v^ful,  the 
result  is  the  same  as  though  the  complaint  were 
insufficient  to  show  fraud  or  deceit. — Hoffman 
V.  Kirl^,  136  CaL  26,  68  Pac  321. 

m.   OBnONAZi  BBSFOMBIBIUrr. 

IS  QBNEBAL,  |  S7. 
CODE  CONSTRUED,  |  58. 
SELLING  SAME  LAND  TWIO^  |  W. 
INDIOTUBKT,  i  60. 

S  57.  Zn  OeneraL 

[a]  Chiilt  of  accused  does  not  depend  npoa 
the  degree  of  folly  or  credulity  of  the  person 
defrauded. — ^People  t.  Cummings,  123  CaL 
260,  55  Pae.  898. 

Vom  AuTHtniTiBs  nine  Otkeb  States: 

Bee,  also,  83  Cent.  Dig.,  eoln  1880-1836,  {{ 
76-78. 

S  68.  Code  0<»utniea. 

[a]  A  promissory  note  is  ''property,"  with- 
in the  meaning  of  section  532  of  the  Penal 
Code,  defining  the  offense  of  defrauding  a  per- 
son of  money  or  "property,"  designedly  by 
false  or  fraudulent  representations  or  pre- 
tenses.— Peo^  T.  Skidmore,  128  CaL  267,  65 
Pac.  984. 

§  60.  8«Uliig  Same  Idad  Twice. 

[a]  To  constitute  the  offense  of  selling  land 
twice,  as  defined  in  section  132  of  the  criminal 
act,  it  must  appear  that  there  was  a  first  and 
second  sale,  barter,  or  disposid;  and  that  the 
second  was  for  a  valuable  consideration,  and 
with  intent  to  defraud  the  first  or  second  pur- 
chaser.—People  t.  Oaxnet^  85  Cat  470,  96 
Am.  Dec  125. 
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[b]  Th«  second  sale,  to  constitate  the  of- 
fense of  selling  land  twice,  imder  sectioa  132 
of  the  criminal  act,  will  not  be  held  frandulent 
if  made  at  the  request  of  grantee  after  being 
folly  infonned  hj^  the  grantor  of  the  tenor 
and  fact  of  the  first.— People  t.  Gmraett,  35 
CaL  470,  95  Am.  Dec  12S. 

[c]  Where  defendant,  indicted  for  selling 
laiyi  which  had  already  been  sold  hj  false  pre- 
tenses and  misrepresentations,  made  a  second 
sale  to  purchasers  at  their  own  request,  and 
fully  informed  them  with  regard  to  the  first 
sale,  he  is  not  guilty  of  fraud  within  Beviaed 
Statutes,  section  12,  since  there  was  no  intent 
shown  on  part  of  defendant  to  defraud. — Peo- 
ple    Oamett,  36  CaL  470,  »S  Am.  Dee.  123. 

[d]  "Sell^"  as  used  in  HitteU's  Qeneral 
Iaws,  section  1S32,  making  it  a  felony  to 
fraudulently  sell  or  diBpose  of  land  after  har- 
ing  once  sold  it,  does  not  include  a  mortgage. 
People  V.  Cox,  45  Cal.  342. 

[e]  The  giving  of  a  mortgage  apon  land  by 
a  party  who  has  already  conveyed  his  title  to 
another  by  deed  is  not  diapoaing  of  the  land 
within  the  meaning  of  the  statute,  which  makes 
it  a  felony  to  fraudulently  sell  land  after  hav- 
ing once  sold  it.— People  v.  Cos,  45  CaL  342. 

I  60.  I&dlctment. 

[a]  Indictment  ebarging  frand  most  aver 
with  particularity  facts  relied  upon  to  show  it 
People  V.  MeEenna,  81  CaL  160,  22  Pac  488. 
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ladsdi  sUtotmr  ymlilons  making  a  wiltlas 
DsessMry  to  ttw  ereatlea,  asfltaiamt,  or  ■nrrendw 
of  wtatM  la  land,  the  ferlaflng  tt  wtiona  oa  pzon- 
iMS,  agiMmMita,  or  tepreMnUtloni,  oi  th*  vaUdity 
of  contnctt,  uid  tlw  op«ntloa  and  affect  of  neli 
provUloM  In  fonaral;  teqnlaltei  atiA  nfllcloner  of 
tho  Initromeot,  agroemant,  memorandaB,  or  note 
la  writing  roq*!'*'  ^  sUtnto,  or  of  Uu  aeoopunoo 
and  rwMlpI  tt  geode  or  glvlag  ef  Mzasst  w  part 
parDMnt  tbtrafot  leanlnd  on  eeatraets  foe  salea, 
•te.;  offWt  9i  part  performaae*  in  gnmat;  and 
pleading  tlw  fltalate  and  erldinoe  nlaUiig  thmto. 

PROMISE   BT   EZX0UT0B8  OB  AOHINIBTBA^ 

TORS,  I  1. 

PBOHISE  TO  PAT  DEBT  OP  AMOTHEB,  |  S. 

  OBIOIHJUi    OB    COLLATERAL  rBOUISB, 

I  ». 

PBOHISE  TO  INDEUNIFT,  |  4. 

CREDIT  TO  PROMISOR.  |  5. 

  PROMISE  TO  PAT  DRAFT.  |  8. 

  DISCHARGE  OP  ORIGINAL  DEBTOR  AOT) 

NOVATION,  16%. 

  NEW  *   CONSIDERATION     INURING  TO 

-  PR0UI80B,  I  T. 
 PROMISX  TO  PAT  PBOIC  PBOPEBTT  OP 

DEBTOR,  I  8.   

  AOBEEUENT  TO  GITB  atTABAHTT,  |  9. 

NEW  PROMISE.  I  10.   

PROMISE  NOT  TO  BB  PEBFOBUED  WITHIN  A 

TEAR,  I  11. 

TRANSFER  OP,  AND  AGREEMENTS  APPECT- 
INO  LAND  OB  INTERESTS  THEREIN — IN 
GENERAL,  |  13. 

OXTIL,  SPANISH  OB  2IEZICAK  LAW,  |  18. 


  CREATING    OB    TBANSPXBBINe  XAflB* 

UENT,  I  14. 

  CREATING  LIEN,   |  16. 

  DEDICATION,  |  le. 

 AB8I0NHENT  OP  XOBTOAOB,  |  IT. 

  EXCHANGE,  1  IS. 

  FIXING  BOUNDARIES,  |  19. 

  PARTITION,  t  20. 

  AGREEMENT  FOR  ADVICE  OP  EXPERT,  | 

21. 

  CONFERRING  AtlTHORITT  TO  SELL  OB 

LEASE,  f  22. 

•        PARTNERSHIP  TO  DEAL  IN  LAND,  f  3>. 

  PROMISE  TO  PAT  FOR  IHPR0TEHEHT8, 

I  24. 

  DISSOLUTION  OF  AOREBUBNTS,  f  95. 

 PAROL  XTIDENOB  TO  ESTABLISH  TrCXM, 

I  26. 

  AUCTION  SALE,  |  37. 

  JUDICIAL  SALE,  |  28. 

  MINING  CLAIMS,  |  29. 

  CONTRACTS  TO  SELL,  |  80. 

SALE  OF  GOODS,  |  81. 

  CORPORATE  STOCK,  |  89. 

  GROWING  CROPS,  i  88. 

  IKSURANCE  POLICIES,  |  34. 

  AUTHORIZING     BROKER     TO    BUT  OB 

SELL.  I  85. 

  MATERIALS  TO  BE  MANUFACTURED,  | 

86. 

  DELTVERT  AND  AOOEPTANOE,  |  87. 

REQUISITES  AND  8UPPICIENCT  OP  WRITIKa 

OR  MEMORANDUM.  |  88. 
  SEVERAL  PAPERS,  LETTERS  AND  TELB- 

ORAMS.  I  89. 
  TIME  OP  MAKING,  |  40. 

DESCRIPTION  OP  PARTIES,  |  41. 
  STATEMENT    OF    CONSIDERATION.    |  49. 

SIGNING.  I  48. 
  EXECUTION  BT  AGENT  OB  AUCmONEBB, 

I  4*. 
  SEAL,  I  4S. 

OPERATION  AND  EFFECT  OF  8TATUTB,  |  46. 
PERFORMANOE   OB  PART  PBRFOBMANOE,  1 

47. 

  MARRIAGE.  I  48. 

CONTRACTS  IMPLIED  BT  LAW  ON  PAST  PEB- 

FORMANGE    %  49 
CONTRACTS  IN  PART  WITHIN  STATUTE,  |  50. 

AGREEMENTS  CHANGING  TIME  OP  PERFOR- 
MANCE. I  51. 

PARTIES  ENTITLED  TO  BENEFIT  OP 
STATUTE,  S  S2. 

WATVEB  OF  STATUTE,  |  58. 

PLEADING,  I  54. 

PLEADING  STATUTE  AS  DEFENSE.  |  85. 

  BT  DEMURREB,  |  56. 

BTIDENCE,  I  57. 

~        OBJECTIONS  AND  WAITBB,  |  68. 

TRIAL— FINDINGS  OP  COURT,  |  59. 
APPEAL,  I  60. 

Bm,  also,  rsferencos  ander  Oral;  Parol;  Writing. 
HocMaltr  tor  writing  la  stating  aceonits.   Bse  Ae* 

mnnt  SUted,  I  8. 
Nocaulty  for  writing  to  atalgB  Oilm  AaxgeiUi  W 

Und.    at  Aaalgamoata,  S  98. 
HMMittF  that  deed  be  la  wiMag.   Bee  Deed^  I 

19. 

HeoassltF  that  eontiaet  tn  Inleiert  be  In  wiltlag. 

Bee  mtereat.   S  3. 
Moeoraltr  that  mortgage  oa  laaA  be  Ift  «fUli» 

Bee  Kortgegee,  I  98. 
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XMaMltr  for  vTttliig  to  ooofw  uthoittr  SB  acm. 
8m  PrtncipKl  ud  A««Bt,  I  66. 

StlpnUtlOBa,  I  4. 
Onl  eontracti  for  aaS»  of  liuL   Bm  Tondor  uUi 

PoKliaMr,  I  4. 
SKMri^  thai  vin  bo  la  vrfUaff.   loo  WIUb,  | 

86. 

■i^  to  roeom  |b  tnuttoM  mmM  for  oirvlMi 
rondotod  nador  coaferaet  void  uidox  rtototo  of 
fXBBdo.   iot  WMk  and  ]U»or,  |  14, 

I  1.  Fzomiaas  by  Bzecatm  or  Admlnlstn- 
ton. 

[a]  Under  section  1612  of  the  Code  of  Civil 
Procedure,  no  executor  or  administrator  is 
chargeable  apon  any  oral  promiee  to  paj  any 
debt  of  the  decedent  ont  of  his  own  estate. — 
KcKeany  t.  Black,  117  CaL  S87,  49  Pac.  710. 

[b]  In  an  action  baaed  npon  an  oral  pronusc 
of  an  exeentor  to  pay  the  note  of  a  legatee 
given  for  a  claim  against  the  estate  of 
the  decedent,  which  was  released  and  dis- 
charged by  the  payee,  evidence  tending  to 
ahow  that  the  executor  acquired  an  interest 
in  land  from  the  decedent  io  his  lifetime, 
under  an  agreement  requiring  him  to  pay 
the  debt  upon  which  said  claim  was  based, 
ia  properly  excluded  no  such  liability  having 
been  alleged  in  the  complaint,  nor  could  it 
have  afifected  the  verbal  promise  npon  which 
the  action  was  based. — McKeany  t.  Blao^ 
117  Cal.  587,  49  Pac  710. 

Fob  Aijthorfeibs  fbom  Othee  States: 

Bee  20  Cye.  158,  159;  28  Cent.  Dig.,  eolg. 

1847-1851,  §§  7-12. 

{  2.   Promise  to  Pi^  DeM  of  Another. 

[a]  By  the  statute  of  frauds,  a  promise  to 
pay  the  debt  of  a  third  person  must  be  in 
writing,  though  to  be  performed  within  ono 
year.— -Gordon  v.  Boss,  2  Cal.  156. 

[b^  Where  on  wrote  a  guaranty  on  a  lease 
at  the  time  of  its  execution,  such  a  transae- 
tion  is  not  embraced  within  the  statute  of 
frauds,  as  the  credit  given  by  the  written 
guaranty  of  the  third  party  is  the  considera- 
tion  npon  wb'  'i  the  transaction  is  closed.— 
Evoy  T.  Tewksbury,  6  Cal.  285. 

[c]  Guaranty  not  under  seal  nor  expressing 
consideration  made  contemporaneously  with 
the  contract  guaranteed  is  a  part  of  that  con- 
tract, and  the  expression  of  the  eonsideration 
in  the  contract  takes  the  guaranty  ont  of  the 
statute  of  frauds.— Jones  t.  Post,  0  Cal.  102. 

[d]  A  promise  by  the  employer  to  be  re- 
sponsible for  materials  to  be  famished  to  the 
contractor  and  carry  out  his  contract  or  pay 
for  bricks  if  he  did  not,  is  within  the  statute 
of  frauds.— Clay  t.  Walton,  9  CaL  328. 

[e]  Interest  promisor  has  in  performance  of 
contract  by  another,  or  benefit  which  he 
may  derive  thereby,  cannot  determine  his 
liability.  That  liability  arises  from  the  char- 
acter of  the  promise;  and  the  interest  in 

Oil.  DifMt.  Vol.  8—156 


the  principal  contract,  and  the  benellt  to 
be  derived  from  it,  become  matters  of  con- 
sideration only  as  they  may  serve  to  deter- 
mine that  character. — Clay  t.  Walton.  0  Cal. 
828. 

[f]  It  is  essential  to  the  validity  of  contract 
to  answer  for  the  debt,  default,  or  miscarriage 

of  another  that  it^  or  some  note  or  memoran- 
dum thereof,  be  in  writing;  that  it  express 
the  consideration,  and  that  it  be  subscribed 
by  the  party  to  be  charged  thereby. — Ellison 
Jackson  Water  Co.,  12  CaL  542. 

[g]  An  indorsement  made  by  a  third  per- 
son on  a  contract  entered  into  between  two 
parties,  and  made  simnltaneously  with  the 
contract,  by  which  the  indorser,  without  ex- 
pressing any  consideration  received,  agrees 
that  the  undertaking  of  one  of  the  contracting 
parties  shall  be  fulfilled,  is  an  original  and 
not  a  collateral  promise  of  the  indorser  to  an- 
swer for  the  debt  of  another,  and  not  within 
the  statute  of  frauds.— Otis  t.  Haseltin&  87 
Cal.  80. 

[h]  The  promise  of  a  guarantor,  when  made 
before  the  deliveiy  of  the  note,  is  not  within 
the  statute  of  frauds. — ^Ford  r.  Hendricks, 
84  Cal.  673. 

[i]  It  is  well  settled  in  this  state  that  the 
promise  of  a  guarantor  of  a  note  is  not  within 
the  statute  of  frauds  if  made  before  the  de*  i 
livery  of  the  note. — ^Howland  t.  Aiteh,  88  ■ 

CaL  133.  I 

[j]  A  parol  contract  to  answer  in  pftrt  for 
the  debt  of  another  la  void. — ^Loee  t.  Zeile, 
68  CaL  54. 

[k]  Verbal  contract  to  pay  the  debt  of  an- 
other is  void  pro  tanto,  though  accompanied 
by  a  contract  of  hiring. — ^Luce  t.  Zeile,  58 
Cal.  64. 

[1]  Agreement  to  pay  physician  for  past  at- 
tendance on  third  person  must  be  in  writing. 
Flournoy  T.  Van  dampen,  71  CaL  14,  15,  18 
Pac.  257. 

[m]  An  agreement  that  personal  property 
given  to  secure  two  hundred  dollars  shall 
remain  In  pledge  for  the  debt  of  another  need 
not  be  in  writing. — Bmith  v.  Uott,  76  Cal.  171, 
18  Pac.  260. 

[n]  A  verbal  guaranty  of  the  payment 
for  goods  famished  to  another  is  within  the 
statute  of  frauds.— Harris  t.  Frank,  81  CaL 
280,  28  Pac.  856. 

[o]  Under  Civil  Code,  section  1624,  subdi- 
vision 2,  providing  that  a  contract  to  answer 
for  the  debt  of  another  is  void  nnless  the 
same,  or  some  note  or  memorandum  thereof, 
is  in  writing  and  signed  by  the  party  to 
be  charged,  an  oral  contract  to  pay  for  fruit 
purchased  by  another,  in  the  event  the  latter 
failed  to  do  so,  was  void.— Tevis  T.  SkTage, 
130  CaL  411,  62  Pac.  611. 

Fob  AvvmniTtEB  waou  Otbib  STATMt 

Promise  to  pay  the  debt  of  another:  ff  Am. 
Pec  321,  note. 
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Promises  to  pay  the  debt  of  another,  when 
need  and  when  need  not  be  in  writing: 
95  Am.  Dec.  251,  note;  25  L.  B.  A.  264, 
39  L.  E.  A.  378,  notes.  See,  also,  20 
Cye.  160-195;  23  Cent.  Dig.,  eols.  1851- 
1982,  8S  13-58. 

5  9.   OilgliMl  or  collateral  Promise. 

[a]  A  written  agreement,  by  which  defend- 
ants agree  to  pay  plaintiff  all  soma  paid 
by  him  to  defendant's  laborers  is  in  no  wise 
influenced  by  the  statute  of  frauds,  being 
an  original,  and  not  a  collateral  promise. — 
GradwoU  T.  Harris,  29  Cal.  150. 

[b]  A  contract  of  gaaranty  is  a  collateral 
undertaking,  and  cannot  exist  without  the 
presence  of  a  main  or  substantive,  liability  to 
which  it  is  collateral;  and  where' there  is  no 

primary  liability  of  a  third  person  to  the 
promise,  which  continnes  after  the  contract 
is  made,  the  contract  cannot  be  one  of  guar- 
anty, but  is  an  original  promise,  which  need 
not  be  in  writing. — ^Kilbride  t.  Moss,  113 
Cal.  438,  54  Am.  St.  Bep.  361,  45  Pae.  812. 

[c]  Where  a  purchase  is  made  of  the  capi- 
tal stock  of  a  corporation,  at  the  request  of 
a  large  stockholder  therein,  who,  in  order  to 
induce  the  purchase,  verbally  promised  the 
purchaser  to  return  the  money  paid  by  him 
if  the  stock  should  become  worthless,  such 
promise  is  not  collateral  to  any  obligation  of 
the  corporation  to  the  purchaser,  and  is  not 
void  as  being  a  verbal  contract  of  guaranty, 
or  a  verbal  agreement,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  bnt 
is  an  original  contract,  which  need  not  be  in 
writing,  and  upon  which  the  stockholder 
making  the  promise  is  liable  to  the  pur- 
chaser.—Kilbride  V.  Moss,  113  Cal.  432,  54 
Am.  St.  Bep.  361,  45  Pac.  812. 

[d]  Certain  agreement  held  not  a  collateral 
promise  to  answer  for  the  debt  of  another 
within  Code  of  Civil  Procedure,  section  1973. 
McNeiU  V.  Stitt  (Cal.  App.),  82  Pac.  1121. 

Foa  AnTHoaiTiEs  fbou  Other  Statks: 

See  20  Cyc.  163-166;  23  Cent.  Dig.,  eols. 
1862-1868,  88  18,  19. 

§  4.    Promise  to  Indemnify. 

[a]  Agreement  to  indemnify  sheriff  for  seiz- 
ing certain  property  under  an  execution  does 
not  fall  within  the  statute  of  frauds,  and 
may  be  by  parol. — Stark  T.  Baney,  18  Cal. 

622. 

[b]  A  promise  to  indemnify  a  sheriff  for 

levying  on  property  in  case  it  turns  out 
that  the  property  is  not  subject  to  levy  is 
not  within  the  statute  of  frauds. — Lerch  v. 
GaUop,  67  Cal.  595,  8  Pac.  322. 

[o]  A  contract  by  plaintiff  in  attachment  to 
indemnify  the  officer  against  acts  of  the 
indemnitor's  servant  in  case  attached  prop- 
erty was  delivered  to  the  servant  as  keeper, 
held  a  contract  in  which  the  indemnitor  was 
the  principal  debtor  under  Civil  Code,  section 


2794,  subdivision  2,  and  was  not  required  to 
be  in  writing  under  section  1624,  subdivision 
2.— Bnrr  v.  Cross  (Cal.  App.),  80  Pac  824. 

Fob  Adthoeities  fbom  Othee  Statis: 

Contracts  of  indemnity,  whether  within 
statute  of  frauds:  42  Am.  St.  Bep.  186, 
note.  See,  also,  20  Cyc.  176-178;  23 
Cent.  Dig.,  cols.  1895-1904,  88  32-34. 

g  6.   Gredlt  to  Promisor. 

[a]  In  an  action  for  goods  sold  and  de- 
livered, and  money  advanced  to  defendant 
on  his  alleged  promise  to  pay  for  them,  where 
the  evidence  shows  that  the  goods  were  de- 
livered and  the  money  advanced  to  another, 
and  so  charged  by  plaintiffs,  the  defendant 
cannot  be  held  as  an  original  contractor;  he 
being,  at  most,  but  a  guarantor. — Harris  v. 
Frank,  81  CaL  280,  23  Pac.  856. 

Fob  Authobitiks  fbou  Othib  Statbs: 

Stotnte  of  frauds  where  it  is  part  of  the 
original  agreement  that  the  contract 
shall  be  in  writing:  51  Am.  Dec  144, 
note.  See,  also,  20  Cyc  180-186  ;  28 
Cent  Dig.,  eols.  1905-1937,  88  35-48. 

§  6.   Piomlse  to  Pay  Draft 

[a]  Promise  to  pay  a  draft  that  may  be 
drawn  on  the  promisor  by  another  person  for 
a  debt  due  by  the  drawer  to  a  person  to 
whom  the  promise  was  made,  is  void,  unless 
in  writing,  and  signed  by  the  person  making 
the  promise. — Wakefield  T.  Greenhood,  29  CaL 
597. 

Fob  Authobities  rok  Othxb  Statbb: 

See  20  Cyc.  169;  23  Cent  Dig.,  eols.  1928- 
1933,  g§  43,  44. 

S  6%.    IMseharge  of  Original  Delitor 

and  Koratitni. 

[a]  The  agreement  of  A  to  pay  a  debt  which 
be  owes  B  to  0,  in  discharge  of  B's  debt  to 
C,  according  to  an  agreement  between  all  the 
parties,  is  not  a  promise  to  pay  the  debt  of 
another,  within  the  statute. — Barringer  v. 
Warden,  12  Cal.  311. 

[b]  Defendant,  on  the  purchase  of  a  farm 
from  B,  agreed  with  him  in  writing  to  pay 
the  plaintiff  and  other  laborers  on  said  farm 
what  was  due  them  from  B,  and  verbally 
stated  to  the  plaintiff  and  the  other  laborers 
that  he  was  to  pay  them,  and  they  stated 
their  willingness  to  look  to  him.  Held, 
that  the  facts  showed  an  agreement  between 
the  plaintiff  and  defendant  which  was  a  rati- 
fication of  the  written  agreement  with  B, 
and  not  within  the  statute  of  frauds,  and 
gave  plaintiff  a  right  of  action  against  the 
defendant. — McLaren  v.  Hutchinson,  22  CaL 
187,  83  Am.  Dee.  59. 

[c]  If  A  sells  property  to  B  for  which  B 
is  to  pay  him  a  price  agreed  on,  and  B  then 
sells  the  property  to  C,  who  agrees  verbally 
to  pay  A  what  B  owes  him,  and  A,  ill 
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eoDsideratioa  thereof,  relesses  B,  the  tranB- 
action  ia  not  a  promise  of  C  to  pay  B'b 
debt  to  A,  but  a  novation  J  and  C'b  promiae 
is  not  required  to  be  in  writinff. — Welch  t, 
Kenny,  40  Cal.  49. 

fd]  Where  defendant  had  eat  wood  on 
,  aintiff's  property  at  the  instance  of  a  third 
person,  and  claimed  a  payment  from  plain- 
tiff by  virtue  of  a  promise  to  pay,  made 
after  the  catting,  but  defendant  had  stated 
that  he  would  hold  the  wood  until  he  re- 
ceived payment,  and  that  he  did  not  care 
whether  plaintiff  or  the  third  party  paid. 
Bach  promise  was  within  Civil  Code,  section 
1624,  subdiTiaion.  2,  declaring  contracts  ttt 
answer  for  the  debt  of  another  invalid  unless 
in  writing;  and  such  promise  is  not  valid 
under  section  2794,  Bubdivision  3,  providing 
that  such  promise  is  good  where  the  party 
receiving  it  cancels  the  antecedent  obliga- 
tion, and  accepts  the  new  promise  as  a  sub- 
stitute.— Diamond  Coal  Co.  v.  Cook,  129  CaL 
xviii,  61  Pac.  578. 

[el  The  statute  of  frauds  held  not  appli- 
cable to  promise  of  purchaser  to  pay  part 
of  price  to  third  person. — Petem  v.  George, 
1  Cal.  App.  239,  81  Pac.  1117. 

[f]  The  statute  of  frands  held  not  appli- 
cable to  promise  of  purchaser  to  pay  part 
of  price  to  third  person. — Peters  v.  George, 
147  Cal.  239,  81  Pac.  1117. 

Fob  Authobitiss  ntoic  Othkb  States: 

See  20  Cja.  186-188;  23  Cent  Dig.,  eols. 
1937-1951,  88  47-49. 

8  7.   New    Omuddentloii    Inariiig  to 

Promisor. 

[a]  The  mere  fact  that  the  debt  guaranteed 
was  for  brick  to  be  used  in  the  building  of 
the  grantor  does  not  show  such  an  object  in 
the  promise  of  the  guarantor.— Clay  t.  Wal- 
ton, 9  CaL  328. 

[b]  Wherever  the  leading  object  of  the 
promisor  is  not  to  become  surety  or  guaran- 
tor of  another,  but  to  subserve  some  interest 
of  his  own,  his  promise  is  not  within  the 
statute,  although  the  effect  of  the  promise 
may  be  to  pay  the  debt  or  discbarge  the 
obligation  of  another.— Clay  v.  Walton.  9 
Cal.  328. 

[e]  Plaintiff  was  constructing  a  ditch  ex- 
tension under  a  contract  with  the  ditch  com- 
pany that  he  should  be  paid  therefor  out 
of  the  water  rents.  Defendant,  having  a 
mortgage  on  the  ditch,  commenced  proceed- 
ings to  foreclose,  and  bad  a  receiver  appointed 
to  collect  the  rents.  Plaintiff  declined  to 
proceed  further  when  defendant  promised 
that  if  he  would  proceed,  be  should  be  paid 
from  the  rents,  as  provided  by  his  contract. 
Held,  that  defendant's  promise  was  within 
the  statute,  though  the  rents  could  not  be 
earned  until,  and  unless,  plaintiff  completed 
his  contract. — Elliaoa  T.  Jackson  Water  Co., 
12  Cal.  542. 


[d]  Promise  to  pay  the  debt  of  another  for  a 
consideration  beneficial  to  the  promisor  need 
not  be  in  writing.— Leslie  v.  Conway.  59  CaL 
442. 

[e]  A  contract  by  a  wife  to  pay  certain 
debts  of  her  husband,  as  part  consideration 
for  a  tract  of  land,  need  not  be  in  writing, 
under  the  statute  of  frauds. — Sacramento 
Lumber  Co.  v.  Wagner,  67  CaL  293,  7  Pac. 
705. 

[f]  A  promise  to  pay  the  debt  of  another,  as 
a  part  of  the  purchase  price  of  property  which 
is  sold  and  delivered  to  the  promisor,  is  not 
within  the  statute  of  frauds. — Meyer  v.  Par- 
sons, 129  Cal.  653,  62  Pac.  216. 

is]  Where  defendant,  claiming  to  have 
purchased  a  cargo  of  coal  and  paid  the  con- 
signor therefor,  agreed  to  pay  the  carrier  the 
treigbt  due  thereon  in  consideration  of  de- 
livery, such  contract  was  an  original  under- 
taking not  within  the  statute  of  frauds.  Civ. 
Code,  sec:  1624,  subd.  2,  sec.  2794. — Doe  v. 
£Uen  (CaL  App.),  82  Pac  566. 

VOA  AUTHOBITIES  FBOU  OXHEB  STATES: 

See  20  Cyc.  188-195;  23  Cent  Dig.,  eds. 
1952-1982,  88  60-58. 

§  8.   Promise  to  Pay  fnmt  PnverQr  of 

Debtor. 

[a]  A  promise  to  pay  a  debt  out  of  property 
■pat  in  the  promisor's  hands  by  the  debtor 
for  that  purpose  is  not  within  the  statute. — 
Lucas  V.  Payne,  7  Cal.  92. 

[b]  Civil  Code,  section  2794,  subdivision  1, 
provides  that,  where  a  promise  to  answer 
for  the  obligation  of  another  is  made  by  one 
who  has  received  property  of  another  on  an 
nndertaking  to  apply  it  pursuant  to  such 
promise,  the  obligation  is  deemed  an  original 
obligation,  and  need  not  be  in  writing.  Held, 
that  where  plaintiff  sold  fruit  to  H,  but  de- 
livered it  to  the  defendant  corporation,  which 
received  and  shipped  it,  and  thereafter,  but 
before  it  had  paid  the  purchase  price  to  H, 
defendant's  general  manager,  in  the  presence 
of  H,  promised  to  pay  the  proceeds  of  such 
fruit  to  plaintiff,  such  promise  was  not 
void  because  not  in  writing,  since  it  was  not 
a  promise  to  pay  the  debt  of  another,  but 
a  promise  to  pay  its  own  debt  to  plaintiff 
instead  of  to  H.— Tevis  v.  Savage,  130  Cal. 
411,  62  Pac.  611. 

Fob  Authorities  reou  Otbeb  States: 

Soe  20  Cvc.  172;  23  Cent.  Dig.,  eols.  1965- 
1971,  S  54. 

g  9.  — >-  Agreement  to  Give  Guaranty. 

[a]  Agreement  to  give  a  written  guaranty 
against  a  ferry  is  not  a  verbal  guaran^. — 
Johnson  v.  Moss,  45  Cal.  517. 

§  10.   Hew  Promise. 

[a]  Under  Civil  Code,  section  1698,  provid- 
ing that  a  contract  in  writing  can  be  altered 
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only  by  an  agreement  in  writing  or  an  exe- 
cuted oral  contract,  an  agreement  to  settle 
a  loss  nnder  an  insurance  policy,  though 
founded  on  the  policy,  is  a  new  a-greement, 
and  need  not  be  in  writing. — Stockton  Com- 
bined Harvester  etc.  Works  t.  Qlens  Falls 
Ins.  Co.,  121  CrL  167,  68  Pae.  C65. 

§  11.  FrondM  not  to  be  Farfomied  Wlttm 
a  Tew. 

la]  A  verbal  contract  by  which  plaintiflf 
agreed  to  deliver  to  defendant  at  bis  mill 
sawlogB  enough  to  keep  his  mill  running  for 
two  years  is  void  under  the  statute,  as  not 
to  be  performed  within  one  year. — ^I^atten  v. 
Hicks,  43  CaL  509. 

[b]  A  verbal  contract  between  the  lender 
and  borrower  that  money  loaned  is  to  be 
repaid  when  nut-bearing  trees  abont  to  be 
planted  on  borrower's  farm  yield  an  income 
sufficient  to  pay  the  same,  over  and  above 
paying  the  expenses  of  the  farm  and  of 
the  borrower's  family,  la  void  under  the 
statute  of  frauds,  because  the  parties  must 
have  contemplated  that  more  than  one  year 
would  elapse  before  the  time  of  payment 
would  amve. — Swift  v.  Swift,  46  Cal.  266. 

[c]  H  and  A  were  partners  in  a  band  of 
cattle,  which  were  pastured  on  a  pablie  range. 
In  June,  1869,  they  dissolved  partnership, 
and  corralled  and  divided  all  the  cattle  they 
could  find,  and  agreed  that  A  should  retain 
the  partnership  brand,  and  H  the  partner- 
ship earmark,  and  that  any  cattle  which  had 
the  partnership  brand  and  earmark  after  the 
expiration  of  one  year  should  belong  to  H, 
and  that  in  the  meantime  they  should  make 
divisions,  and  alter  the  earmark  of  cattle 
coming  to  A  and  the  brand  of  those  coming 
to  H.  Held,  that  all  that  was  to  be  done 
nnder  the  eontraet  was  to  be  performed 
within  one  year,  and  that  it  was  not,  there- 
fore, in  violation  of  the  statute  of  f»ads.— 
Hoare  v.  Hindley,  49  Cal.  274. 

[d]  The  statute  does  not  declare  void  a  con- 
tract which  taaj  not  be  performed  within  a 
year,  or  which  is  not  lik^y  to  be  performed 
within  that  period.  It  includes  only  agree- 
ments, which  fairly  and  reasonably  inter- 
preted, do  not  admit  of  a  Talid  execution 
within  the  year,r— Don^erty  T.  Boeenbei^ 
62  Cal.  32. 

[e]  A  parol  contract  between  brokers, 
whereby  one  agrees  to  boy  and  sell  stocks 
for  the  account  of  the  other,  to  advance  the 

money  necessary,  and  to  pay  assessments,  is 
not  within  the  statute  of  frauds  (Civ.  Code, 
sec.  1624,  anbd.  1;  Code  Olv.  Proc,  sec.  1973, 
subd.  1),  where  it  is  no  part  of  the  terms 
of  the  agreement  that  it  in  not  to  be  per- 
formed within  one  year. — ^Kntz  t.  ileisher, 
67  Cal.  93,  7  Pac  195. 

[f]  Agreement  by  one  partner  to  wind  up 
partnership  affairs  and  pay  other  his  share 
of  fees  is  not  within  statute  because  it  was 
not  expected  to  be  completed  within  a 
year.— Osment  T.  McElrath,  68  Cal.  469,  68 
Am.  Bep.  17,  8  Pae.  731. 


[g]  Lease  until  certain  sum  is  paid,  may  be 
performed  in  a  year. — Baraor  t.  Drew,  78 
CaL  S09,  13  Pae.  866. 

[h]  Parol  agreement  creating  trust  in  mort- 
gage need  not  be  performed  within  year. — 
Tapia  t.  Demartini,  77  CaL  889,  11  Am.  St. 
Bep.  S88,  19  Pao.  641. 

[i]  An  oral  agreement  by  an  executor  with 
an  executrix,  that,  if  she  would  execute  and 
deliver  her  note,  payable  "on  or  before  three 
years  after  date,"  to  a  creditor  of  their  de- 
cedent, in  consideration  of  the  release  of  his 
claim  against  the  estate,  he  would  pay  mch 
note  "at  its  maturity,"  was  invalid  as  to  the 
holder  of  such  note,  under  Civil  Code,  section 
1624,  subdivision  1,  as  an  agreement  that 
"by  its  terms"  was  not  to  be  performed 
within  a  year  from  the  making  thereof.— 
McKeany  t.  Blaek,  117  OaL  587,  49  Pae.  7ia 

[j]  Civil  Code,  section  1624,  subdivision  5, 
authorizing  a  parol  lease  of  real  property 
for  one  year,  does  not  operate  to  validate 
a  lease  for  a  period  of  one  year  to  commence 
in  futuro,  since  such  provision  must  be  con- 
strued with  subdivision  1,  which  declares 
any  parol  agreement  not  to  be  performed 
within  a  year  from  the  making  thereof  in- 
valid.— Wiekson  v.  Monarch  Cycle  llfg.  Co., 
128  Cal.  156,  60  Pac.  764. 

[k]  A  parol  agreement  for  the  lease  of  prem- 
ises, made  December  28,  1895,  for  a  term 
of  one  year  from  January  1,  1896,  was  void, 
under  Civil  Code,  section  1624,  subdivision 
1,  providing  that  an  agreement,  by  its  terms 
not  to  be  performed  within  a  year  from  the 
making  thereof,  is  invalid,  unless  the  same, 
or  some  note  or  memorandum  thereof,  be  in 
writing,  and  subscribed  by  the  party  to  be 
charged  or  his  agent,  and  that  the  rent  was 
all  to  be  paid  December  1,  1896,  does  not 
take  such  agreement  without  the  inhibition 
of  such  provision. — "Wiekson  v.  Monarch  Cycle 
Mfg.  Co.,  128  CaL  156,  79  Am.  St.  Bep.  36, 
60  Pae.  764. 

[1]  A  contract  to  pay  the  value  of  serrteea 
which  might  be,  and  in  fact  were,  performed 
within  a  year,  is  not  void,  under  Civil  Code, 
section  1624,  subdivision  1,  because  not  in 
writing.— Bank  of  Orland  T.  Pinnell,  133  CaL 
475,  65  Pac.  976. 

[m]  Yerbal  agreement  to  ezeente  lease  for 
land  for  period  of  one  year  to  begin  at  eome 
future  time  is  void. — Carteri  t.  BobertiL  140 
CaL  166,  167,  78  Pae.  818. 

[n]  An  oral  agreement  between  holders  of 
notes  secured  by  a  mortgage  that  one  of  them 
shall  advance  to  the  mortgagors  "from  time 
to  time  whatever  money  and  merchandise  are 
necessary  to  enable  them  to  take  proper  care 
of  the  mortgaged  property  and  make  it  pro- 
duce profitable  crops,  and  also  such  money 
as  is  necessary  to  pay  the  taxes  and  insure 
the  buildings,"  for  which  advances  he  shall 
have  priority,  is  invalid,  under  the  statute 
of  frauds  (Civ.  Code,  sec.  1624,  subd.  1),  as 
sot  to  be  performed  within  a  year. — Eikel- 
man  v.  Perdew,  140  CaL  687,  7i  Pac.  291. 
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[o]  A  eoBtraet  to  Tepareliase  eertahi  stock 
in  a  corporation  from  plaintiif  if  the  inveat- 
ment  proved  niwatisfactory  at  the  end  of  a 
year  held  not  within  the  statute  of  frauds 
as  a  contract  not  to  be  performed  within  a 
year.— Gnpwell  t.  Uonis  (Cal.  App.),  83  Pae. 
578. 

VoB  AuTBOEiim  vsoH  Othib  States  : 

Contracts,  what  within  statute  of  frauds, 

because  not  to  be  pertormed  within  one 

year:  93  Am.  Dee.  86,  note. 
Contracts,  when  within  because  not  to  be 

performed  within  a  year:  43  Am.  Rep. 

42,  note.    See,  also,  20  Cyc.  198-208: 

23  Cent  Dig.,  eols.  1988-2018,  H  65- 


%  12.   Transfer  of  and  Agreements  Affecting 

lAni  or  Interests  Therein — ^In  OeoieraL 

fa]  A  mere  parol  agreement  for  the  sale 
of  land,  made  before  the  adoption  of  the 
common  law  or  the  re-enactment  of  the 
statute  of  frauds  in  this  state,  is  void,  if 
neither  possession  be  given  nor  part  pay- 
ment made. — Harris  t.  Brown,  1  Cal.  98. 

[b]  A  parol  agreement  for  the  conveyance 
of  land  is  void  by  the  Mexican  law  (Becopila- 
cion  do  Indias,  law  29,  lib.  8,  tit.  13),  re- 
quiring that  every  sale  of  real  estate  should 
be  made  before  the  escribano  of  the  place 
where  the  contract  was  entered  into,  and,  if 
there  were  no  escribano,  before  the  judge 
of  flrst  instance,  and  that  these  officers  should 
furnish  a  copy  and  statement  of  the  writ- 
ings or  contracts  made  before  them,  with 
the  day,  month,  and  year  in  which  they  were 
made,  the  names  of  the  seller  and  purehaaer, 
the  property  sold  or  exchanged,  and  the  price. 
Hoen  V.  Shnmons.  1  Cal.  119,  S2  Am.  Dee. 
291. 

[c]  A  conveyance  that  would  eome  within 
the  statute  of  frauds  if  made  by  an  individ- 
ual, if  made  by  a  corporation  would  be  liable 
to  the  same  construction,  and,  if  void  in  the 
former  case,  would  be  void  in  the  latter. — 
Smith  V.  Horse,  2  CaL  624. 

[d]  Lien  of  mechanic  will  not  pass  ezoept 
by  transfer  of  account;  and  as  the  account 
carries  with  it  the  lien,  which  is  an  encum- 
brance on  the  land,  or  an  estate,  or  interest 
therein,  it  must  be  in  writing. — Bitter  v. 
Stevenson,  7  CaL  388. 

[e]  The  statute  of  fraudi,  requiring  an  in- 
strument in  writing  to  create  an  interest  in 
lend,  does  no  apply  to  the  taking  up  of  min- 
ing claims.  A  mere  verbal  authority  to  one 
man  to  take  up  a  claim  for  another  is  saffl- 
dent.  No  title  is  devested  out  of  the  gov- 
eniment,  bnt  a  right  of  entry  given  nnder  it. 

,  Gore  V.  McBrayer,  18  Cal,  582. 

[f]  Bights  in  mining  lands,  resting  upon 
pMsesBion  only,  and  not  amounting  to  an 
interest  in  the  land,  are  not  within  the  stat- 
ute of  frauds;  and  a  transfer  of  possession, 
without  writing,  is  sufficient  to  pass  them. — 
Table  Konntaim  Tunnel  Co.  t.  Straaabaa,  20 
CiO.  1M. 


[g]  A  release  of  an  equitable  estate  in 
land  can  be  proved  only  by  a  deed  or  con- 
veyance in  writing,  subscribed  by  the  party 
granting  it,  or  by  his  lawful  agent  there- 
unto authorized  by  writing.— Millard  v.  Hath- 
away, 27  CaL  119. 

[h]  A  gold  mine  is  real  estate;  and  an  in- 
terest therein,  other  than  an  estate  at  will 
or  for  a  term  not  exceeding  one  year,  can 
be  transferred  only  by  an  instrument  in 
writing.— Melton  v.  Lambard,  51  Cal.  238. 

[i]  Authority  of  custodian  of  deed  to  de- 
liver it  to  grantee  upon  performance  of  con- 
dition need  not  be  in  writing. — Cannon  v. 
Handley,  78  CaL  144,  13  Pae.  315. 

[j]  Where  a  mortgage  gave  the  mortgagor 
the  right  to  extend  it  after  the  expiration 
of  the  term  thereof,  held  not  necessary  that 
his  decision  to  extend  should  have  been  ex- 
pressed in  writing. — Corson  v.  McDonald 
(Cal.  App.),  85  Pae.  861. 

EVtt  AuTHoarms  nou  Otheb  States: 

Contracts  relating  to  real  estate:  17  Am. 
Dec.  58,  note. 

Agreements  relating  to  lands,  when  with- 
in statutes  of  frauds:  102  Am.  8t.  Rep. 
880,  note.  See,  also,  20  Cyc  209-238; 
23  Cent.  Dig.,  eols.  8019-2130,  SS  82- 


S  18>    (MtU,  Spanish  or  Mexican  Law. 

[a]  As  a  general  proposition  it  may  be 
stated  that  under  the  Spanish  law  a  sale  of 
real  estate  by  parol  would  not  be  void  per 
se,  and  that  the  distinction  between  parol 
contracts  and  specialties,  known  to  the  com- 
mon law,  does  not  exist  under  the  civil  law, 
or  the  Mexican  system  of  jurisprudence  here- 
tofore in  force  here. — ^Hayes  v.  Bona,  7  Cal. 
153. 

g  14.    Onatiiig  or  Ttantfexxing  Ease- 

ment, 

[a]  Sale  of  a  ditch  used  for  appropriating 
water  must  be  evidenced  by  a  deed.  Such 
sale  eanuot  be  proved  by  parol  evidence.^ — 
Smith  r.  O'Hara,  43  CaL  871. 

[b]  Plaintiif  purchased  the  right  to  build 
a  ditch  across  certain  land  from  the  owner, 
but  before  its  construction  the  Utter  con- 
veyed to  defendant.  Held,  in  an  action  to 
enjoin  the  latter  from  using  a  portion  of 
the  water  of  said  ditch,  that  a  verbal  agree- 
ment between  plaintiff  and  the  ori^nal 
owner,  whereby  the  latter  was  entitled  to  a 
perpetual  easement  in  a  portion  of  such 
water,  was  within  the  statute  oi  frauds,  and 
evidence  thereof  was  incompetent. — Dorris  v. 
Sullivan,  90  CaL  279,  27  Pao.  816. 

[c]  A  transfer  of  a  right  to  a  certain 
amount  of  the  waters  of  a  stream  for  irriga- 
tion purposes  is  an  agreement  for  the  trans- 
fer of  an  estate  in  real  property  within  .the 
statute  of  frauds.— ChurehiU  t.  Bussell  (CaL 
Sap.),  88  Fa*.  440. 


Digitized  by  Google 


8470 


PEAUD8,  STATUTE  OP,  8S  15-28. 


[d]  A  right  of  way  for  an  irrigation  ditch 
held  «n  interest  in  real  property  within  Code 
of  Civil  Proeedore,  section  1971. — Bashore  T. 
Mooney  (CaL  App.),  87  Pse.  858. 

Fob  AuTHOBrms  niou  Otbeb  States: 

See  80  Cye.  21S;  S3  Cent  Dig.,  cols.  8042- 
8047,  Is  H  95. 

I  Ub  —  OtMtlng  Ltan. 

[a]  Under  Code  of  Civil  Fteeedore,  section 
1671,  an  agreement  to  create  a  Hen  on  real 
estate  will  be  void  nnlesa  made  in  writing, 
subscribed  by  the  party  to  be  charged. — 
Marshall  t.  larermore  Spring  Water  Co.,  S 
Pac  101. 

S  16.    DedicattoiL 

[s]  The  statute  of  frauds  does  not  apply 
to  dedication  of  land  to  the  public. — Harding 
V.  Jasper,  14  Cal.  648. 

§  17.   Assignment  of  Mortgagor 

[a]  Statute  of  frauds  does  not  apply  to 
assignment  of  a  mortgage  or  paper  evidence 
of  debt— Hastings  v.  Halleck,  13  CaL  214. 

Foe  AuTHOBinxs  noic  Othkb  Statks: 

Bee  20  Cye.  224;  83  Cent  Dig.,  eoL  2070, 
«  108. 

§  18.   —  Exchange. 

[a]  When  two  parties,  each  in  possession 
of  adjoining  tracts  of  land,  apply  to  the 
owner  to  purchase,  each,  one-half  of  the 
same,  and  enter  into  a  mutual  written  agree- 
ment that  each  shall  deed  to  the  other  the 
land  to  which  he  obtains  a  title  and  which 
is  in  the  possession  of  the  other,  upon  being 
Teimbursed  the  money  he  pays  for  the  same, 
these  mutual  promises  constitute  a  snfficient 
consideration  to  support  the  agreement,  and 
take  it  out  of  the  statute  of  frauds. — Murpby 
T.  Booney,  45  Cal.  78. 

Fob  Authobitibs  fbou  Othkb  States: 

See  20  Cyc  22S;  88  Cent  Dig.,  cols.  807& 
8077,  8  111. 

§  19.   FIziag  BonnduiflE. 

[a]  Where  a  boundary  line  has  been  agreed 
upon  and  acquiesced  in  for  a  sufficient  time 
to  create  title  by  adverse  poasessioD,  a  sub- 
sequent parol  agreement  to  run  a  division 
line  to  constitute  the  boundary  is  within  the 
statute  of  frauds. — Sharp  t.  Blankenship,  67 
Cal.  441,  7  Pac.  848. 

[b]  Boundary  agreements  are  not  within 
operation  of  statute. — White  T.  Spreokela^  76 
Cal.  616,  17  Pac.  715. 

[c]  Where  fences  were  erected  by  the  par- 
ties on  the  dividing  line  determined  by  parol 
agreement,  and  the  adjoining  land  owner 
paid  taxes  on  all  the  land  occupied  by  him, 
th«  acqnisBCMwe  of  Mid  purchaser  in  the 


boundaries  for  all  yeara,  and  Ms  failnre  to 
claim  title  to  any  of  the  land  held  by  his 
neighbor,  constitute  a  ratification  of  the 
agreement  sufficient  to  take  it  out  of  the 
statute  of  frauds. — Cavanaugh  v.  Jackson,  91 
Cal.  580,  87  Pae.  931. 

[d]  ^  A  parol  agreement  to  transfer,  without 
consideration,  a  strip  of  land  which  is  part 
of  a  well-deflned  tract  abutting  upon  a 
well-reeognized  boundary  between  adjoining 
tracts,  as  to  which  there  is  no  dispute  or  un- 
certainty, is  ineffective,  as  being  in  direct 
violation  of  the  statute  of  frauds.— Nathan 
T.  Dierssen,  184  CaL  288,  66  Pac.  485. 

[e]  A  parol  agreement  establishing  a  boun- 
dary line  between  adjoining  tracts  of  land  is 
not  within  the  statute  of  frands, — ^Diersaen 
T.  Nelson,  138  CaL  394,  71  Pae.  456. 

Fob  Authobities  fbou  Otheb  States: 

See  23  Cent.  Dig.,  cols.  2077-8080,  |  118. 

g  20.   Partition. 

[a]  A  parol  partition  of  land,  not  carried 
into  effect  by  possession  taken  by  either 
party,  is  not  binding  on  the  parties. — Wood- 
beck  V.  WUdera,  18  CaL  131;  Lanterman  v. 
Williams,  55  Cal.  60. 

[b]  A  parol  partition  may  be  made  by  co- 
owners  of  land  under  Mexican  law,  as  well 
as  by  tenants  in  common  under  the  common 
law. — Long  v.  DoUarhide,  24  Cal.  218. 

[c]  Where  parties  to  partition  deeds  after- 
ward agreed  by  parol,  without  consideration, 
that  the  boundary  fixed  by  the  deeds  should 
be  disregarded,  and  established  another  line, 
such  parol  agreement  was  void,  and  con- 
veyed 00  title,  noder  Civil  Code,  section 
1091,  providing  that  an  estate  in  realty  can 
only  be  transferred  by  operation  of  law  or 
by  an  instrument  in  writing. — Nathan  t. 
Diersoen,  134  CaL  282,  66  Pac.  485. 

Fob  AtTTHOBFnEB  raov  Otheb  States: 

See  80  Cyc.  224,  225:  83  Cent  Dig.,  oola. 
2071-2076,  89  109,  110. 

{  21.    Agraamut  for  Advice  of  Ez* 

pert. 

[a]  Contract  to  pay  so  much  an  acre  for 
services  of  party  in  examining  and  advising 
purchase  of  land  need  not  be  in  writing, — 
Wilson  T.  Morton,  85  CaL  598,  84  Pae.  784. 

I  28.   Oonf  erring  Anthorlly  to  Bdl  or 

Lease. 

[a]  Authority  of  attorney  to  execute  deed 
must  be  in  writing,  under  the  statute  of 
frauds.— Yideati      Griffin,  21  Cal.  389. 

[b]  Contract  to  And  a  purchaser  for  land 
is  not  within  the  etatnte. — ^H^n  t.  Philips, 

87  Cal.  526. 

[c]  Power  to  sign  name  of  principal  to  con- 
tract of  sale  may  be  given  verbalfy;  but  tbe 
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words  ased  for  that  purpose  mnst  bo  so  dis- 
tinct and  clear  in  their  meaning  and  import 
as  to  manifest  with  the  requisite  degree  of 
certainty  the  intention  of  the  principal. — 
Duffy  y.  Hobson,  40  CaL  240,  6  Am.  Sep.  617. 

[d]  If  a  land  owner  leave  with  his  agent 
a  deed  in  due  form,  signed  and  acknowl- 
edged, with  a  blank  left  for  the  name  of  the 
grantee,  and  the  agent,  without  written  aa- 
thority  and  in  the  grantor's  absence,  fill  in 
the  name  of  the  grantee  and  deliver  the  deed, 
it  is  void  under  the  sixth  section  of  the  stat- 
■t«  of  frandf.— Upton  v.  Archer,  41  CaL  85, 
10  Am.  Bep.  266-n. 

[e]  Civil  Code,  section  1624,  sibdivision  0, 
requiring  agreements  employing  an  agent  or 
broker  to  buy  or  sell  real  estate  for  compensa- 
tion or  commission  to  be  in  writing,  does  not 
apply  to  contracts  between  brokers  to  co- 
operate in  making  sales  for  a  share  of  the 
OommissioDB. — Gorham  v.  Heiman,  90  Cal.  346, 
27  Pac.  289. 

[f]  The  authority  of  an  agent  to  make  a 
lease  for  a  period  in  excess  of  one  year  must 
be  in  writing,  and  cannot  be  conferred  by 
oral  contract. — ^Borderre  v.  Den,  106  CaL  694, 
39  Pac.  946. 

S  2S.   PartnenUp  to  Deal  In  Zrfmd. 

[a]  A  parol  contract  of  partnership  to  deal 
in  lands  is  within  the  statute  of  frauds. — 
Gray  v.  Palmer,  9  CaL  616. 

[b]  Partnership  to  deal  in  land  may  be 
formed  by  parol  contract;  it  does  not  affect 
title  to  land.— Coward  v.  Clanton,  79  Cal. 
86,  21  Pac.  359. 

[c}  An  agreement  to  share  the  profits  aris- 
ing from  the  purchase  and  sale  of  real  estate, 
apart  from  any  contract  for  the  transfer 
of  an  interest  in  the  land  itself,  is  not  with- 
in the  statute  of  frauds,  and  parol  evidence 
thereof  is  admissible. — BatM  v.  Babcock,  95 
CaL  479,  29  Am.  St.  Bep.  133,  30  Pac.  605. 

I  24.    PtonUoe  to  Pay  for  Inq^roro- 

ments. 

[a]  A  parol  promise  to  pay  for  improve- 
ments made  upon  land  is  not  within  the  stat- 
ute of  frauds. — Godeffroy  v.  Caldwell,  8  CaL 
489,  56  Am.  Dec.  360. 

§  SB.   Dissolution  of  Agreements. 

[a]  The  statute  of  frauds  contains  no  pro- 
vision with  regard  to  the  dissolution  of"  agree- 
ments or  contracts  under  seal  for  the  sale  of 
land.— Beach  t.  Covillard,  4  Cal.  315. 

1  2e.   Parol  Evldenee  to  Establish  Title. 

[a]  In  an  action  of  unlawful  detainer  parol 
evidence  that  the  defendant  held  the  legal 
title  to  the  land  in  controversy,  or  was 
seised  in  fee,  possessed,  and  entitled  to  the 
possession  thereof,  is  inadmissible. — Boat- 
wiek  V.  Mahoney,  73  Cal.  2S8,  14  Pae.  832. 

2  27.    Auction  Sale. 

[a]  A  sale  of  land  at  auction,  where  no 
note  or  memorandum  is  made  by  the  auc- 


tioneer, is  void  by  the  statnte  of  frauds. — 
People  T.  White,  fl  Cal.  75. 

I  28.   Judicial  Sals. 

[a]  Sale  of  property,  under  an  order  vt  the 
probate  court,  is  a  judicial  act,  and  there-  i 
fore  not  within  the  statute  of  frauds. — Hal- 
leek  V.  Ouy,  9  CaL  181,  70  Am.  Dec  643. 

* 

§  29.   Iflnlng  Claims. 

[a]  The  rule  allowing  mining  claims  to 
be  transferred  by  a  verbal  sale  and  delivery 
of  possession  does  not  apply  to  cases  where, 
at  the  time  of  the  sale,  the  claim  is  in  the 
adverse  possession  of  third  parties,  and  no 
delivery  can  be  made. — Copper  Hill  Min.  Co. 
V.  Spencer,  25  Cal.  18. 

[b]  A  verbal  sale  of  a  mining  claim,  though 
accompanied  by  delivery  of  possosBion,  will 
not  be  valid  and  effective  to  convey  title.— 
OoUer  T.  Fett,  30  Cal.  481. 

[e]  A  verbal  sale  of  a  copper  mining  claim 
made  while  the  act  of  April  13,  1860,  was 
in  operation,  was  valid,  if  accompanied  by 
actual  transfer  of  possession. — Patterson  t. 
Keystone  Min.  Co.,  30  Cal.  360. 

[d]  Statnte  of  frauds '  has  no  application 
to  agreements  to  locate  or  work  mining 
claims.- Morits  T.  Lavelle,  77  CaL  11,  18 

Pac.  803. 

[d]  Defendant  held  to  have  had  an  interest 
in  a  mine,  so  that  his  agreement  to  divide 
commissions  was  within  Civil  Code,  section 
1624,  sabdiviaion  6,  requiring  contracts  for 
commissions  for  sale  of  realty  to  be  in  writ- 
ing.—Crowell  v.  Ewing  (Cal.  App.),  88  Pac. 
285. 

I  30.   OontraetB  to  SaO. 

[a]  A,  the  owner  of  a  lot  of  land  in  Ban 
Francisco,  requested  B  to  sell  the  same,  and 
delivered  to  him  the  title  deeds  in  order  to 
enable  him  to  effect  a  sale.  B  agreed  ver- 
bally with  the  plaintiff  to  sell  the  land  to 
him,  but  A  refused  to  comply  with  the  ver- 
bal agreement  which  B,  bis  agent,  had  made 
with  the  plaintiff.  Held,  in  an  action  by 
the  plaintiff  against  A  to  compel  the  execu- 
tion of  a  deed,  or  the  payment  of  damages, 
that  the  agreement  was  void,  and  could  not 
be  enforced,  and  that  the  defendant  A  was 
not  liable  in  damages. — Harris  v.  Brown,  1 
CaL  98. 

[b]  An  agreement  for  the  conveyance  of 
land,  resting  solely  in  parol,  is  void  by  the 
Mexican  law. — Hoen  v.  Simmons,  1  Cal.  119. 

[c]  As  between  vendor  and  vendee,  under 
a  verbal  contract  of  sale  in  praesenti,  the 
delivery  of  the  title  deeds  was  equivalent 
to  delivery  of  possession  of  land  which  was 
wholly  unoccupied.— Tohler  Folsom,  1  Cal. 
207. 

[dj  The  provisions  of  the  sixth  section  of 
chapter  1  of  the  statute  of  frauds  relate  ex- 
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clnsiTelx  to  eontrseti  fai  reipect  to  real  et* 
tate. — Sa&dfoH  t.  Jones,  35  Cal.  481. 

[e]  A  contract  was  entered  ioto  bj  wUeli 
P.  agreed  that  if  H.  would,  within  a  cer- 
tain time,  find  a  purchaser  for  P. 's  land  at 
a  certain  sum  per  acre,  the  latter  would  Bell 
and  convej  the  land  to  the  puTchaaer,  and  H. 
should  have  for  his  serrice*  all  that  he  eonld 
obtain  above  that  price  per  acre.  Held  not 
to  be  a  contract  for  the  sale  of  land,  or  of 
any  interest  therein,  within  the  meaning  of 
the  statute  of  frauds. — Heyn  t.  Philips,  37 
CaL  829. 

[f ]  Contracts  for  the  aale  of  growing  peri- 
odical crops  are  not  within  the  statute  of 
frauds,  and  need  not  be  iu  writing;  and  the 
rule  is  not  affected  hj  the  circumstance  that, 
bj  the  terms  of  the  contract,  the  purchaser 
is  to  have  posseseion  of  the  land  for  the 

(lurpose  of  raising  the  crop  and  harvesting 
t  when  matured. — Davis  v.  IfoFarlane,  37 
Cal.  634,  99  Am.  Dec.  340. 

[g]  B.  orally  agreed  with  7.  to  give  him 

a  certain  portion  of  the  purchase  money,  and 
stao  a  certain  parcel  of  land,  for  his  services 
in  effecting  the  sale  of  B.'8  land;  but  no 
memorandum  was  made  of  the  promise. 
Held,  that  the  whole  contract  was  void,  and 
no  action  would  lie  either  for  the  money  or 
the  land.— Fuller  v.  Beed,  38  Cal.  99. 

[h]  A  verbal  agreement,  made  by  a  g^ant«e 
when  he  buys  land  and  receives  a  deed  there- 
for, to  pay  the  grantor  a  further  sum  of 
money  as  a  part  of  the  price,  out  of  the  pro- 
ceeds of  the  sale  of  the  land  when  he  sells 
it,  is  valid.  The  statute  of  frauds  does  not 
require  it  to  be  in  writing,  for  it  is  not  a 
contract  for  the  conveyance  of  land,  but  for 
the  payment  of  a  certain  sum  of  money  upon 
the  iiappening  of  a  certain  event. — ^raee  t. 
Stnrgis,  44  CaL  iSOl. 

ii]  A  verbal  engagement  by  the  purchaser, 
land,  when  he  receives  the  conveyance, 
to  reconvey  the  land  to  the  vendor,  if  he  does 
not  pay  the  purchase  money  when  demanded 
by  the  vendor,  is  void  under  the  statute  of 
frauds.— Gallagher  v.  Mars,  50  Cal.  23. 

[il  Agreement  to  sell  land  must  be  writ- 
ten.—Dick,  In  re,  74  Cal.  285,  15  Pae.  837. 

[k]  An  executory  parol  contract  for  the 
aale  of  lands  is  void  under  the  statute  of 
frauds.— Wristen  t.  Bowles,  82  CaL  84,  22 
Pae.  1186. 

[1]  Agreement  for  or  In  relation  to  sale  of 
interest  in  land  must  )>•  in  writing. — Smith 
T.  Taylor,  82  Cal.  546,  23  Pac.  217. 

[m]  Where  a  written  contract  for  the  sale 
of  land  has  ceased  and  determined  by  Its 
I  own  terms,  and  the  acts  of  the  parties  under 
it,  a  subsequent  oral  agreement  that  a  sale 
should  be  cohcluded  on  the  vendor's  quiet- 
ing title  against  all  adverse  claimants  is  void 
under  the  statute  of  frauds.  Civ.  Code,  sec. 
1624.— Smith  v.  Taylor,  82  Cal.  533,  23  Pae. 
217;  Oood  v.  Taylor,  23  Pao.  S20;  GmeaddoB 
r.  Taylor,  23  Pae.  220. 


[n]  When  a  written  eontraet  for  the  sale 
of  land  has  ceased  and  determined  Ti^  iia 
own  terms  and  the  acts  of  the  parties  under 
it,  as  subsequent  oral  agreement  that  a  sale 
should  be  concluded  on  the  vendor's  quieting 
title  against  all  adverse  claimants,  such 
agreement  being  unexecuted,  is  void  under 
Civil  Code,  section  1698,  providing  that  a 
written  contract  may  be  altered  by  an  exe- 
cuted oral  agreement.— Smith  v.  Taylor,  82 
CaL  533,  23  Pae.  217;  Good  v.  Taylor,  23 
Pac.  220;  Carscaddon  v.  Taylor,  23  Pac.  220. 

[o]  A  verbal  contract  by  an  agent  for  the 
sale  of  lands  whenever  the  owner  shall  per- 
fect bis  title  thereto  is  invalid  under  the 
ftatate  of  frauds.  Civ.  Code,  sec.  1624.— 
HaU  V.  Wallace,  88  CaL  434,  26  Pac.  360. 

[p]  An  agreement  for  an  undivided  inter- 
est in  a  ditch  and  water  right  is  within 
Code  of  Civil  Procedure,  sections  1971,  1973, 
declaring  that  no  estate  or  interest  in  real 
estate,  other  than  leaseholds  for  a  year, 
can  be  created  except  by  conveyance  in 
writing,  and  that  no  agreements  other  than 
those  which  are  to  be  performed  within  a 
year  can  be  proved  except  by  some  note  or 
memorandum  in  writing. — ^Hayet  t.  Fine,  91 
CaL  891,  27  Pae.  772. 

[q]  An  oral  ratiflcation  by  a  land  owner 
of  his  agents'  contract  to  sell  land  is  valid, 
as  between  the  land  owner  and  the  agents, 
since,  so  far  as  the  agents  are  concerned, 
the  ratification  relates  to  no  interest  in  the 
land,  but  only  to  the  land  owner's  obligation 
to  pay  them  their  commissions,  when  earned, 
in  accordance  with  the  terms  contained  in  the 
contract  of  employment. — Smith  v.  Sehiele, 
93  CaL  144,  28  Pae.  857. 

[r]  An  agreement  providing  that  defendant 
should  advance  the  necessary  money,  and  re- 
deem the  property  of  plaintiff,  which  had 
been  sold  under  a  decree  of  foreclosure,  and 
that,  for  the  purpose  of  enabling  defendant 
to  do  a6,  plaintiff  would  convey  the  premises 
to  defendant,  to  be  held  by  him  until  such 
time  as  they  might  be  sold,  is  not  an  agree- 
ment "for  the  sale  of  real  property  or  of  an 
interest  therein,'^  whldi  Civil  Code,  sections 
1624,  1741,  declare  invalid,  unless  in  writ- 
ing.''—Byers  V.  lioeke,  93  CaL  493,  27  Am. 
St.  Bep.  212,  29  Pae.  119. 

[s]  A  eontraet  for  the  sale  of  land  must 
be  wholly  in  writing,  and  must  so  describe 
the  property,  in  teruu  or  by  reference,  that 
it  can  be  aseertained  without  resort  to  parol 
evidence  to  flupply  any  defect  therein,  as  dis- 
tinguished from  identification  of  the  deserip^ 
tion  with  its  location  upon  the  ground;  and  a 
contract  for  the  sale  of  a  strip  of  land  which 
does  not  describe  its  location,  width,  or 
length — the  strip  not  being  inclosed,  or  in 
any  mode  designated  upon  the  ground — is 
insufficient,  under  the  statnte  of  frauds,  and 
cannot  be  aided  by  a  map  not  referred  to 
therein.— Craig  t.  Zelian,  137  CaL  105,  69  Paa. 
853. 

[t]  Oral  contract  to  sell  land  Is  invalid.— 
Jamison  r.  Hyde,  141  CaL  112,  74  Pac.  695. 
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Fn  AtrraoBiTiKB  nou  Otbb  Svavm: 

See  20  Cjc.  226-238  ;  23  Ceftt  DIs-  aollL 
2080-2130,  IS  118-188. 

I  SI.  Sale  of  Oooda. 

[a]  A  contract  for  tha  sale  of  goods,  for  the 

price  of  two  hundred  dollars  or  over,  is  void; 
unless  a  note  or  memorandam  of  such  eon- 
tract  be  made  in  writing,  and  be  subscribed 
by  the  parties  to  be  charged  therewith;  or, 
unless  the  buyer  shall  accept  Qr  receive  part 
of  Buch  goods;  or,  unless  tbe  buyer  shall  at 
the  time  pay  some  part  of  the  purchase 
money.— Bunting  v.  Beidman,  1  Cal.  181. 

n>]  A  parol  contract  for  goods  on  shipboard, 
without  delivery,  ia  void  under  the  Btatute 
of  iraud.— Stevens  v.  Stewart,  3  Cal.  140. 

"Fam  Aurmsmss  fbok  OraEa  Statbs: 

Contracts  for  sales  of  goods  within  stat- 
ute of  frauds:  9  Am.  Dee.  188,  note. 
See,  also,  20  pyc  238-252  ;  23  Cent.  I^., 
ools.  8131-2199,  S8  140-186. 

{  88.   Oorponta  Stock. 

fa]  Gontraet  to  sell  mining  stock  of  Talne 
oz  thirteen  handred  dollars,  withont  part  de- 
lirery  or  part  payment,  or  memorandam  of 
sale,  ia  Toid.— Mayer  t.  OhUd,  47  CaL  142. 

[b]  A  contract  for  the  sale  of  mining  stocks 
for  a  snm  not  less  than  three  hundred  thoa- 
sand  dollars  ia  within  the  atatoto  of  fraads, 
and  mast  be  in  writing  If  the  parehaser  has 

not  received  any  part  of  the  wtoA  or  paid 
any  part  of  the  price. — Mattindty  t.  Fennie, 
105  Cal.  514,  49  Pac.  710. 

[e]  A  contract  to  repnrchaae  certain  cor- 
porate sharea  sold  to  plaintiff  held  not  within 
the  atatate  of  frauds  as  a  contract  to  purchase 
goods,  wares,  and  merchandise  of  a  greater 
Talne  than  two  hundred  dollars.— Orwell  T. 
Morris  (CaL  App.),  83  Pac.  678. 

$  S3.   Orowing  Crops. 

[a]  Growing  crops  are  not  goods  or  ahattels, 
within  the  meaning  of  the  Btatute  of  frauds, 
and  will  pass  by  deed  or  conveyance,  as  they 
are  not-  susceptible  of  manual  delivery  until 
harvested, — ^Bours  t.  Webster,  6  Cal.  660;  Ber- 
nal  T.  Hovious,  17  CaL  541,  79  Am.  Dec.  147. 

n>]  Orowing  crops,  the  product  of  periodical 
planting  and  cultivation,  are  not  within  the 
provision  of  the  statute  of  frauds  relating  to 
sales  of  an  interest  ia  real  estate;  and  there- 
fore soeh  sales,  though  not  in  writing,  are 
valid. — Marshall  v.  Ferguson,  23  Cal.  65. 

[c]  A  growing  crop,  until  ready  for  the  har< 
rest,  cannot  by  itself  become  the  subject  of  a 
deliTor^,  and  can  only  be  delivered  into  the 
possession  of  the  buyer  by  delivering  to  him 
the  possession  of  the  land  also,  of  which  it  is 
a  part;  and  chattels  thus  situated  do  not  fall 
within  the  rule  prescribed  by  the  statute  of 
frauds  in  relation  to  the  immediate  delivery 
aad  actual  and  continued  change  of  possession 
of  goods  and  chattels  ia  the  possessioa  and 
oBOar  thi  ooBtrol  of  the  orilor,  at  least  until 


nature  has  prepared  them  for  deliTery  to  the 
reaper.— Davis  v.  McFarlane,  87  CaL  634.  99 
Am.  Dee.  840.  ^ 

[4]  Contracts  for  sale  of  growing  periodical 
crops  are  not  within  statute.— TuliecTich  t. 
Skinner,  77  CaL  240,  9  Pac.  424, 

S   numraaw  PoUeleB. 

[a]  Verbal  assignment  of  a  policy  of  insur> 
ance  for  more  than  twenty  dollars,  accom- 
panied by  a  delivery  of  the  policy,  to  secure 
a  debt  for  more  than  that  amount,  is  aot  in- 
validated by  the  statute  of  franda— Bibend 
T.  Liverpool  etc  Ins.  Co.,  80  CaL  78. 

J  36.  —  Aathorliliig  Brokv  to  Bar  oc 
BeU. 

[a]  A  parol  contract  between  brokers, 
whereby  one  agrees  to  buy  and  sell  stocks  for 
the  account  of  the  other,  to  advance  tae 
money  necessary,  and  to  pay  aBsessments,  is 
not  within  the  statute  of  frauds  (Civ.  Code, 
sec.  1624,  Bubd.  4;  Code  Civ.  Proc,  see.  1973, 
subd.  4),  as  a  contract  for  the  sale  of  good*, 
etc.,  and  need  not  be  in  writing. — ^Kati 
Fleisher,  67  CaL  98,  7  Fae.  19& 

{  SOL  —  Uatoilais  to  be  MaiivfMtiiroa. 

[a]  Where  the  seller  is  to  furnish  materials 
and  fashion  them  according  to  specifications 
furnished  by  the  purchaser,  or  according  to 
some  model  selected,  and  when,  without  the 
special  contract  entered  into  by  the  parties, 
the  thing  furnished  would  never  have  been 
put  in  the  particular  shape  or  condition  in 
which  it  was  furnished,  the  contract  is  es- 
sentially one  for  labor,  and  is  not  within  the 
statute  of  frauds. — Flyan  t.  Dougherty,  91 
Cal.  669,  27  Pac.  1080. 

f  37.   DellToiy  and  Acceptance. 

[a]  A  delivery  of  goods,  in  order  to  take  a 
ease  out  of  the  statute  of  frauds,  must  be  of 
such  a  nature  that  the  property  is  placed 
under  the  control  and  power  of  the  vendee; 
and  the  acts  to  change  the  poasession  of  the 

Property  from  the  vendor  to  the  vendee  must 
e  such  as  to  deprive  the  vendor  of  his  right 
of  lien  as  security  for  payment  of  the  pur- 
chase money. — Gardet  v.  Belknap,  1  Gal.  399. 

[b]  Goods  were  en  board  ship,  and  plaintiff 
and  defendant  entered  into  a  parol  agreement 
of  sale;  plaintiff  delivering  an  order  on  the 
master  of  the  ship.  On  presentation  of  the 
order,  the  master  told  defendant  the  goods 
could  not  bo- delivered  for  aeveral  days,  miere' 
upon  defendant  abandoned  the  contract. 
Held,  that  the  delivery  of  the  order  was  not 
a  sufficient  delivery  of  the  goods  to  take  the 
case  out  of  the  statute.— Steveai  r.  Stewart, 
S  CaL  140. 

[e]  Where  plaintiff  sued  te  recover  the  value 
of  a  span  of  hones  alleged  to  have  been  sold 
by  him  to  defendant,  under  a  verbal  con- 
tract that  'idain^  should  remain  in  posses- 
sioa, and  BO  aet  was  dno  by  aithor  party  ia- 
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dicttting  any  chanee  in  the  character  of  the 
posaession  oi  the  plaintiff,  held,  that  the  caee 
did  not  come  within  the  statute  of  fraada, 
and  that  plaintiff  eonid  not  recoTer.— Halone 
T.  Plato,  88  Cal.  103. 

[d]  A  purcfaaew  of  personal  property  cannot 
avoid  payment  of  the  pnrenaBe  money  by 
[heading  want  of  delivery  under  the  statute 
of  frauds,  there  being  no  memorandum  in 
writing  of  the  sale,  when  he  has  resold  the 
property  to  a  third  party  and  received  the 
price. — Marshall  v.  Ferguson,  23  Cal.  65. 

[e]  A  sale  of  personal  property  cannot  be 
declared  void  nnder  the  statute  of  frauds,  if 
the  vendor  and  vendee  do  all  the  acts  that  can 
be  reasonably  required  of  them  to  effect  an 
immediate  delive^. — ^Lay  v.  Neville,  25  Cal. 
645. 

[f  ]  Beceipt  of  goodi  without  acceptance  will 
sot  take  sale  out  of  operation  of  statute. — 
Jamison  v.  Simon,  68  Cal.  17,  8  Pac.  508. 

[g]  There  must  be  both  delivery  and  ae- 
eeptance  to  take  case  out  of  operation  of  stat- 
ute of  frauds. — Jamison  v.  Simon,  68  Cal.  17, 
8  Pae.  502. 

[h]  Acceptance  by  vendee  must  be  volun- 
tary and  unconditional  to  take  case  out  of 
operation  of  statute  of  frauds. — Jamison  v. 
Simon,  68  Cal.  17,  8  Pac.  502. 

[i^  Verbal  agreement  to  sell  unbroken  horses 
at  price  exceeding  two  hundred  dolalrs,  there 
being  no  delivery  of  them  except  that  part 
were  corralled,  broken,  and  turned  into  the 
vendor's  pasture,  and  no  part  of  the  purchase 
money  beiog  paid,  is  a  contract  void  under 
the  statute  of  frauds. — ^Terney  v.  Doten,  70 
Cal.  399,  11  Pac  743. 

[j]  When  buyer  accepts  and  receives  goods, 
writing  is  not  necessary. — McMenomy  v.  Tal- 
bot. 84  Cal.  280.  23  Pus.  1099. 

[k]  No  recovery  can  be  had  en  a  contract 
for  the  sale  of  goods,  within  the  statute  of 
frauds  (Civ,  Code,  sec.  1739),  which  is  not 
in  writing,  in  absence  of  clear  and  unequi- 
vocal proof  of  acceptance  and  receipt  by  the 
buyer.— Dauphiny  v.  Bed  Poll  Creamery  Co., 
123  Cal.  648.  56  Pae.  451. 

{!]  Plaintiff  orally  contracted  to  sell  to  M.  ft 
Co.,  defendant's  assignors,  wood,  the  value 
of  which  exceeded  two  hundred  dollars,  to  be 
measured  and  paid  for  after  defendant  con- 
sumed wood  then  on  hand,  purchased  of  an- 
other. The  wood  was  delivered,  but  the  evi- 
dence as  to  whether  it  was  measured  was  con- 
flicting, and  the  wood  previously  purchased 
was  not  consumed.  About  five  col'ds  of  wood 
was  used  by  M.  ft  Co.,  but  afterward,  on  the 
wood  being  attached  as  their  property,  plain- 
tiff claimed  title  thereto.  Held  not  sufficient 
evidence  of  acceptance  and  receipt  of  the 
wood  by  the  buyers  to  exempt  the  contract 
from  the  operation  of  the  statute  of  frauds 
(Civ.  Code,  sec.  1739).— Dauphiny  v.  Bed  Poll 
Creamery  Co.,  123  Cal.  548,  66  Pae.  461. 

Jm]  Transfer  of  possession  of  saloon  fur- 
tnre,  flxturts,  and  liceiiM  held  »  snfBeient 


delivery  to  take  case  out  of  Civil  Code,  section 
1624,  subdivision  4,  as  to  reducing  the  eon* 
tract  of  sale  to  writing. — ^Freyberg  v.  Los 
Angeles  Brewing  Co.  (CaL  App.),  88  Pae.  878. 

Fob  AcTHOBinzs  fbom  Othkk  Statu: 

Delivery  and  acceptance  to  take  verbal 
sale  out  of  statute  of  frauds:  49  Am. 
Dec.  325,  note. 

Delivery  and  acceptance  sufficient  to  take 
case  out  of:  37  Am.  Bep.  16,  note. 

Acceptance  of  goods  to  satisfy:  96  Am. 
St  Bep.  215-229,  note. 

Acceptance  of  goods  which  will  satisfy 
statute  of  frauds:  96  Am.  St.  Bep.  215, 
note.  Bee,  also,  20  Cyc.  245-251;  23 
Cent.  Dig.,  eols.  2158-2188,  8S  162-179. 

g  S8.  Keqnlaites  and  Sofllclency  of  Wrltliiff 

or  Memorandum. 

[a]  Where,  under  an  unsealed  power  to  sell, 
a  deed  is  made,  it  will  operate  as  a  sufficient 
memorandum  of  the  contract  of  sale,  though 
it  will  not  operate  as  a  conveyance  of  the 
legal  title. — Dutton  v.  Warschauer,  21  CaL 
609,  82  Am.  Dec.  765. 

[b]  A  written,  but  unsealed,  transfer  of  a 
legal  estate  in  land  is  good  as  a  contract  to 
convey,  under  the  statute  of  frauds.— Owen 
V.  Frink,  24  Cal.  171. 

[c]  A  memorandum  of  an  agreement  for  the 

sale  of  land  that  purports  to  be  written  by 
the  purchaser  in  the  first  person — i.  e.,  "I 
have  this  day  purchased  of  J.,"  etc. — is  suf- 
ficient to  charge  the  vendor,  if  signed  by 
him.Woseph  v.  Holt,  37  Cal.  250. 

[d}  A  letter  signed  by  the  owner  of  land 

and  addressed  to  A,  stating  that  he  has 
agreed  with  B  to  sell  B  the  land,  and  giving 
the  general  terms  of  the  agreement,  with  a 
general  description  of  the  land  and  its  price, 
IS  a  sufficient  memorandum  of  a  contract  for 
the  sale  of  the  land  within  the  etatute  of 
frauds,  and  may  be  enforced  by  B  in  equity. 
Moss  V.  Atkinson,  44  Cal.  3. 

[e]  When  a  deed  is  executed  to  four  per- 
sons, naming  them,  and  then  describing  them 
as  composing  a  partnershipj  and  the  property 
is  paid  for  with  partnership  funds  and  used 
for  partnership  purposes,  the  deed  is  not  void 
as  to  either  of  the  grantees,  under  the  stat- 
ute of  frauds,  but  conveys  the  legal  title 
to  an  undivided  one-fourth  of  the  property 
to  each  of  the  four  grantees,  encumbered  only 
by  an  equitable  lien  in  favor  of  the  other 
partners. — McCauley  v.  Pulton,  44  Cal.  355. 

[f]  Admissions  in  writing,  by  the  party  to 
be  charged,  of  a  verbal  contract  of  sale,  are 
sufficient  to  take  the  contract  oat  of  the 
operation  of  the  statute  of  frauds.^Marph7 
T.  Helmrich,  60  Cal.  69,  4  Pae.  958. 

[g]  Deed  delivered  in  escrow  is  sufficient 
writing  to  satisfy  statute. — Cannon  v.  Hand- 
ley,  72  Cal.  144,  13  Pac.  316. 

[h]  Memorandum  must  contain  all  material 
elements  of  contract.  —  Breckinridge  v* 
Croefcer,  76  CaL  636,  81  Pae.  179. 
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[i]  Writing  oeed  not  be  formal  contract 
drawn  up  in  technical  terms. — Breckinridge 
T.  Crocker,  78  Cal.  534,  21  Pac.  179. 

tJ]  Facts  reviewed  and  held  that  contract 
in  qaestion  for  the  sale  of  land  was  void  for 
indefiniteneBi  in  the  description  of  the  land 
proposed  to  be  sold,  under  the  statute  of 
frauds. — Breckinridge  Crocker,  78  CaL 
529,  21  Pae.  179. 

[k]  A  deed  of  land  signed  bj  the  grantor, 
in  pnrfluanee  of  an  oral  agreement  for  the  ex- 
efaange  of  lands,  but  which  is  not  delivered, 
and  is  not  shown  to  have  contained  a  memo* 
randum  of  the  oral  agreement  for  the  ez- 
chauKe  of  lands,  cannot  be  regarded  as  a 
■officient  memorandum  of  such  oral  agree- 
ment to  take  it  out  of  the  statute  of  fraads. 
Swain  v.  Bornette,  89  CaL  564,  26  Pac.  1093. 

[1]  Where  plaintiff,  ai  the  result  of  a  cor- 
respondence hy  tetter  and  telegraph,  enters 
the  employ  of  defendant  for  a  period  of  two 
yeam,  these  letters  and  telegrams  constitute 
a  Contract  in  writing  sulflcient  to  aatbfy 
the  atatute  of  frands. — Elbert  t.  Lm  An- 
gelea  Oas  Co.,  97  CaL  244,  32  Pae.  0. 

[m]  Note  or  memorandum  need  not  be  con- 
tract or  writing  intended  by  parties  as  an 
obligation,  but  only  note  or  memorandum 
thereof  signed  by  party  to  be  charged. — 
landley  v.  Fay,  119  Cal.  243,  244,  51  Pac.  333. 

[n]  The  owner  had  previously  offered  to  ae- 
eept  one  hundred  dollars  an  acre  for  certain 
land,  which  had  been  rejected,  and  a  counter 
offer  made.  Thereafter  the  prospective  pnr- 
ebaaer  wired  his  acceptance  of  the  owner's 
offer  to  accept  one  hundred  dollars  per  acre, 
and  forwarded  a  deed  for  him  to  execute. 
The  owner  returned  the  deed  unexecuted,  re- 
ferring the  purchaser  to  his  attorney,  stating 
that  all  negotiations  for  the  sale  of  the  prop- 
erty must  be  had  with  her.  Held,  that,  since 
the  purchaser's  aeeeptanee  at  the  rate  of 
one  hundred  dollars  per  acre  operated  as  a 
new  offer,  the  owner's  answer  thereto  did  not 
constitute  such  an  acceptance  as  would  con- 
stitute  a  written  contract  for  the  sale  of  the 
land  required  by  Civil  Code,  section  1741,  and 
Code  of  Civil  Procedure,  section  1973. — Niles 
Hancock,  140  Cal.  157,  73  Pac.  840. 

[o]  Where  a  memorandum  of  a  sale  of  landt 
by  executors  under  a  power  in  the  will  con- 
tains the  names  of  the  parties,  a  sufficient  de- 
scription of  the  property  for  identification, 
and  the  price  and  terms  of  the  purchase, 
and  states  that  the  sale  is  made  8ub.iect  to 
conltrmation  by  the  superior  court,  It  is  sufR- 
eient  to  take  the  contract  out  of  the  statute 
of  frauds.  (Civ.  Code,  see.  1741.) — Bobin- 
son'a  Estate,  In  re,  142  Cal.  152,  75  Pac.  777. 

{p]  An  assignment  of  an  interest  in  a  sa- 
loon business  maintained  in  connection  with 
a  hotel  held  sufficient  to  satisfy  the  statute 
of  frauds.— Lamb  t.  Hall,  147  Cal.  44,  81 
Pae.  288. 

Foa  AuTBOBrms  raoic  Othxb  States: 

Memorandum  of  auction  sales  sufficient 
to  satisfy  statute  of  frauds:  13  Am. 
Dee.  398,  note. 


What  constitute  memoranda,  and  by  whom 
mnst  be  signed:  47  Am.  B^.  532,  note. 

Letters  as  memorandum :  42  Am.  Sep. 
347,  note.  See,  also,  20  Cyc.  252-278: 
23  Cent.  Dig.,  cols.  2195-2316,  fiS  187- 
264. 

I  M.   8eT«ral  Papen^  LeUen  and  Tele- 
grams. 

[a]  Memorandom  may  consist  of  one  or 
more  papers,  some  or  all  of  which  may  be 
telegrams.— Breckinridge  t.  Crocker,  78  Cal. 
S36,  21  Pae.  170. 

[b]  Letters  written  by  the  owner  of  real 
estate  in  regard  to  a  negotiation  between  the 
parties  for  an  exchange  of  land,  which  do  not 
purport  to  state  the  terms  of  any  completed 
agreement,  but  are  simply  a  rejection  of  the 
proposition  to  make  the  exchange,  do  not 
constitute  a  sufficient  memorandum  of  an 
agreement  for  the  exchange  to  satisfy  the 
statute  of  frands. — Swain  t.  Bnrnette,  89  Cal. 
564,  26  Pac.  1093. 

[c]  A  telegram  by  a  dealer's  agent,  asking 
for  a  confirmation  of  an  agreement  to  pur- 
chase, should  be  read  together  with  the  deal- 
er's reply  to  the  seller,  to  determine  whether 
the  dealer  made  a  memorandum  required  by 
the  statute  of  frands. — Brewer  v.  Horst-Laeh- 
mnnd  Co.,  127  Cal.  643,  60  Pac.  418. 

[d]  A  telegram  to  a  hop  dealer,  by  his 
agent  W.,  stating,  "Bought  thirteen,  at 
eleven  five-eighths  net  you;  confirm  purchase 
by  wire  to  B. with  a  reply  by  the  dealer, 
sent  to  B.,  stating,  "We  confirm  purchase  W. 
eleven  five-eight  cent,  like  sample"— is  a 
sufficient  written  contract  by  the  dealer  to 
purchase  hops  to  satisfy  the  statute  of 
frauds,  where  it  can  be  shown  by  parol  evi- 
dence that,  according  to  the  usages  of  the 
hop  business,  the  words  were  understood  by 
the  parties  to  mean  an  agreement  to  purchase 
a  certain  quantity  of  hops,  of  a  certain  grade, 
for  a  certain  price. — Brewer  v.  Horst^ach- 
mund  Co.,  127  Cal.  643,  60  Pac.  418. 

[e]  Letter  from  defendant  to  plaintiff  held 
not  sufficient  to  take  an  agreement  between 
them  relating  to  commissions  for  sale  of  realty 
out  of  the  statute  of  frauds. — Crowell  v. 
Ewing  (CaL  App.),  88  Pac.  285. 

Fob  Authobitizs  fbom  Other  States: 

See  20  Cyc.  278;  23  Cent.  Dig.,  cols.  2309- 
2316,  8S  262-264. 

§  40.   Time  of  Making. 

[a]  Memorandum  required  by  the  statute  of 
frauds  to  be  entered  by  an  auctioneer  in  bis 
sale  book  must  be  made  at  the  very  time  of 
the  sale,  or  the  vendee  will  not  be  bound  by 
the  contract;  so  held,  in  a  case  where  the  sale 
at  auction  took  place  in  the  forenoon,  and 
the  memorandum  was  not  made  by  the  auc- 
tioneer before  the  evening  of  the  same  day. 
Graig  t.  Godfrey,  1  CaL  415,  54  Am.  Dec. 
209. 
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[b]  Tnie  tttt  of  whether  a  guaranty  in- 
doreed  npon  a  not*  is  an  original  under- 
talung  or  a  eoUateral  promise,  within  the 
■Utnte  of  frauds,  is  not  whether  it  was  in- 
dorsed before  the  delivery  of  the  note,  but 
whether  the  promise  of  the  maker  of  the 
note  and  that  of  the  guarantor  were  parts  of 
one  and  the  same  original  transaction.— How- 
land  T.  Aiteh,  38  CaL  ISS. 

[c]  Where,  three  days  after  the  execution 
and  delivery  of  a  promissory  note  from  A.  to 
a.,  T.  indorsed  thereon,  in  pursuance  of  a 
previous  agreement,  "I  guaranty  the  pay- 
meat  of  the  within  note,"  upon  the  faith  of 
which  previous  agreement  H.  had  sold  and 
delivered  to  A.  certain  horses,  such  indorse- 
ment was  not  within  the  statute  of  frandi.— 
Howland  v.  Aiteh,  S8  Cal.  133. 

Fn  AvTHOBiTiES  ntoH  OTHm  States: 

See  20  Cyc.  257,  238:  23  CJent.  DIff,  eolg. 

2227-2231,  S  209. 

i  *!•   DeBcription  of  Parttes. 

[a]  There  being  nothing  in  certain  tele- 
grams showing  by  whom  the  offer  was  made, 
the  contract  was  for  that  reason  incomplete 
and  invalid,  under  Civil  Code,  section  1741, 
providing  that  the  memorandum  mast  be 
signed  by  the  party  to  be  charged,  or  his 
agent.— Breckinridge  Crocker,  78  Cal.  529. 
21  Pac.  179.  ' 

Fen  Authobiths  ntov  Othib  Statbs: 

j       .See  20  Cyc.  261;  23  Cent  Dig.,  cols.  2287- 

I  2242,  SS  212,  213. 

I 

§  12.   Statenmit  of  OonslderatloiL 

[a]  Where  the  consideration  of  a  contract 
is  expresaed  in  writing,  although  fictitious,  it 
satisfies  the  statute  of  frauds. — Happe  r 
Stout,  2  Cal.  460. 

[b]  Contract  of  guaranty  on  note  is  not 
within  the  statute  of  frauds  for  "want  of  a 
consideration  in  writing.— Eiggs  t.  Waldo.  2 
Cal.  485,  54  Am.  Dee.  356. 

[c]  In  a  bond  conditioned  to  pay  the  debt 
of  another,  the  condition  operates  by  way 
of  defeasance  only,  and  no  consideration 
need  be  expressed  to  take  it  out  of  the  stat- 
ute of  frauds.— Baker  v.  Cornwall,  4  Cal.  15. 

[d]  A  executed  a  lease  to  B,  and  at  the 
time  of  the  execution  C  wrote  underneath  it, 
"I  hereby  agree  to  pay  the  rent  stipulated 
above,  when  it  shall  become  due,  provided 
the  said  B  does  not  pay  the  same."  Held, 
that  the  agreement  of  C  being  added  as  an 
agreement  running  with  the  lease,  and  exe- 
cuted at  the  same  time,  it  mast  be  considered 
as  a  part  of  the  lease  itself,  and  not  within 
the  statute  of  frauds. — Evoy  t.  Tewksborr. 
5  Cal.  285.  '* 

[e]  The  statute  requires  the  written  agree- 
ment to  answer  for  the  debt  of  another  to  ex- 
press the  consideration  upon  which  it  is 
made;  bat  where  the  agreement  is  executed 


at  the  same  time  as  the  lease,  and  forms  the 

consideration  for  the  execution,  it  is  not 
a  promise  to  answer  for  the  debt  of  another, 
Dut  must  be  considered  as'  an  original  un- 
dertaking, and  as  a  promise  made,  upon  the 
stren^  of  which  another  was  enabled  at 
tbe  time  to  obtain  possession  of  property  and 
enjoy  its  nse.— Bvoy  t.  Tewkebmy,  5 
Zoo. 


CaL 


[f]  A  guaranty,  not  under  seal  nor  express- 
ing consideration,  made  contemporaneously 
with  the  contract  guaranteed,  is  a  part  of 
that  contract,  and  the  expression  of  the  con- 
sideration in  the  contract  takes  the  guaranty 
•tatntc  of  frauds.^ones  V.  Post. 

D  Cal.  102. 

[S]  A  guaranty  indorsed  on  a  charter-party 
at  the  same  time  with  its  execution,  and  the 
consideration  of  one  being  in  fact  the  consid- 
eration of  the  other,  the  instrument  referred 
to  in  guaranty  becomes  a  part  thereof  and 
satiaBes  requirement  that  consideration  be  in 
writing.— Hazeltine  t.  Laroo,  7  CaL  32. 

[h]  An  undertaking,  reciting  that  it  is 
made  in  pursuance  of  the  order  of  court  re- 
quiring a  bond  in  the  salt  in  which  a  re- 
straining order  was  already  in  force,  sufi- 
ciently  expresses  a  consideration.  The  order 
for  the  bond  and  the  undertaking  must  be 
taken  together.— Prader  v.  Purkett,  13  Cal. 
688. 

^  indorsement  of  a  contract  at  the 
time  at  which  it  is  made,  the  indorsee  makes 
the  language  of  the  contract  his  own,  and  It 
is  not  necessary  that  the  consideration  should 
be  expressed  in  any  set  phrase.— Otis  v. 
Haseltine,  27  Cal.  80. 

[j]  Section  1624,  CivU  Code,  does  not  re- 
quire that  writing  employing  agent  to  buy 
or  sell  land  to  state  that  employment  is  for 
compensation.— Toomy  Danphy.  80  CaL 
641,  642,  25  Pac  130.  ' 

Fob  AuTHOBinxs  raoH  Othke  Statu: 

46  C.  C.  A.  183,  note. 

Consideration  of  a  contract,  when  suffi- 
ciently expressed:  flO  Am.  St.  Bep.  432, 
note.  See,  also,  20  Cyc.  262-269;  23 
Cent.  Dig.,  cols.  2242-2258,  ||  214-221-. 


5«. 


Signing. 


[a]  Where  the  terms  of  a  verbal  contract 
are  reduced  to  writing,  but  the  written  paper 
is  neither  signed  nor  delivered,  the  contract 
will  be  deemed  inchoate  and  incomplete,  and 
neither  party  will  be  bound  by  it. — ^Hoen  t. 
Simmons,  1  Cal.  119. 

[b]  Memorandum  of  sale  need  only  be 
signed  by  party  to  be  charged,  or  Us  agents 
Folgar  T.  Buckelew,  2  CaL  816. 

[e]  Where  a  person  contracts  to  perform 
certain  labor.  In  consideration  of  the  con- 
veyance already  made  to  him  of  an  interest 
in  a  mine,  the  contract  need  only  be  signed 
by  him.  It  is  not  necessary  for  the  other 
party  to  sign.— Luckhart  t.  Ogdea,  80  Cal. 
647* 
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[d]  An  executory  contract  for  the  sale  of 
real  estate  is  valid  and  binding,  and  can  be. 
enforced  by  the  vendee,  if  signed  by  the 
vendor  alone.— Yassaalt  v.  Edwards,  43  Cal. 
458.  ' 

[e]  Contract  for  the  sale  of  land  fa  snffl- 

eient  if  signed  by  the  vendor  only. — Baten- 
berg  V.  Main,  47  Cal.  213. 

[f]  The  statute  of  frauds  allows  the  memo- 
randam  of  a  contract  for  the  sale  of  land  to 
be  signed  either  by  the  vendor  or  his  agent. 
Butenberg  v.  Main,  47  Cal.  213. 

[gj  Signature  of  memorandnm  by  seller 
alone  is  sufBcient. — Benson  v.  Shotwell,  87 
Gal.  54,  25  Fac.  249,  681. 

[h]  ICemorandum  for  sale  of  land  need  not 
be  signed  by  vendee. — Scott  v.  Olea,  87  CaL 
225,  25  Pac.  406. 

ri]  A  written  memorandom  of  a  contract, 
whereby  defendant  agrees  to  sell  plaintiff 
certain  real  and  personal  property,  which 
names  the  parties  and  price,  and  gives  a 
eomplete  description  of  the  property,  and  is 
signed  by  the  defendant,  who  is  the  party  to 
be  charged,  is  not  insufficient  because  it  is 
not  also  signed  by  the  plaintiff. — Cavanangh 
T.  Casselman,  88  Cal.  S43,  26  Pac.  515. 

[j]  Nor  will  the  fact  that  the  instrument 
ia  expressed  on  its  face  to  be  inter  partes, 
and  yet  ia  only  signed  by  the  party  to  be 
ebarged,  render  it  insufficient  as  being  merely 
an  inchoate  agreement,  incapable  of  enforce- 
ment, in  the  absence  of  any  showing  that  it 
waa  to  be  signed  by  the  other  party  before 
it  became  operative. — Cavanaagn  T.  Cassel- 
man, 88  CaL  643,  26  Pm.  516. 

[k]  The  memorandum  will  bind  the  vendor 
if  signed  by  him,  although  not  signed  by  the 
porenaser,  and  its  execution  and  delivery  by 
the  vendor  to  the  purchaser  is  a  sufficient 
consideration  for  a  promise  by  the  purchaser 
to  pay  the  agreed  purchase  price  of  the  land. 
Easton  t.  Montgomery,  90  Cal.  307,  27  Pac. 
280. 

[1]  Where  a  contract  for  the  sale  of  land 
is  signed  by  the  vendors  and  delivered  to  the 
vendees,  and  a  partial  payment  is  made 
thereunder,  it  is  valid,  though  not  signed  by 
the  vendees.— Scott  v.  Clenn,  98  Cal.  168,  32 
Pac.  983. 

[m]  An  authorization  in  writing  to  eell 
land,  signed  by  the  party  to  be  charged,  is 
valid  under  Civil  Code,  section  1624,  subdi- 
vision 6,  though  not  signed  by  all  the  owners 
of  the  land.— Martin  v.  Ede,  103  Cal.  157,  37 
Pae.  199. 

[n]  A  signature  to  a  memorandum  of  sale, 
written  across  the  face  of  the  paper  for  want 
of  room,  is  a  sufficient  compliance  with  the 
statute  of  frauds,  as  it  was  immaterial  to 
what  part  of  the  instrument  it  was  attached, 
where  the  party  to  be  charged  had  deliber- 
ately attached  sneh  denature  to  it  with  in- 
tent to  accept  and  be  bonnd  by  it. — Califor- 
nia  Canneries  Co.  V.  Bcatena,  117  CaL  447, 
49  Paa.  462. 


[o]  The  statute  does  not  require  the  memo- 
randum to  be  signed;  and  the  absence  of  a 
copy  of  signatures  from  the  specifications  and 
from  the  plans  and  drawings  does  not  vitiate 
the  memorandum. — Blinn  Lumber  Co.  v. 
Walker,  129  Cal.  62,  61  Pac.  664. 

[p]  The  fact  that  a  contract  for  the  sale 
of  chattels  is  reduced  to  writing  does  not, 
under  the  statute  of  frauds,  render  neces- 
sary the  signature  of  the  party  to  be  charged, 
where  the  requirement  of  a  Writing  was  ob- 
viated by  an  immediate  delivery  of  the  goods 
sold.— Dupuy  V.  Maeleod,  83  Pae.  1116. 

Foe  AuTHcninxs  nox  Othb  Staiss: 

What  amounts  to  subscription  by  the  par- 
ties: 25  Am.  Rep.  543.  note.  See,  also, 
20  Cye.  272-277;  23  Cent.  Dig.,  cols. 
2283-2308,  3S  242-260. 

I  44.   Execution  by  Agent  or  Atietlon- 

eer. 

[a]  Memorandnm  of  auctioneer  is  looked 
upon  as  a  contract  between  the  vendor  and 
vendee  reduced  to  writing,  and  executed  by 
their  mutual  agent,  who  ceases  to  be  such 
agent  after  the  sale  is  dosed.— Oraig  v.  Ood- 
froy,  1  Cal.  415,  54  Am.  Dee.  299. 

[b]  Lease  for  two  years,  executed  by  lessee 
and  an  agent  of  the  owner,  who  had  no  writ- 
ten authority  to  do  so,  is  within  the  statute 
of  frauds,  and  void. — ^Folsom  v.  Perrin,  8  Cal. 

603. 

[c]  A  verbal  power  ia  sufficient  to  author- 
ize an  agent  to  sign  the  grantor's  name  to 
a  bill  of  sale  of  a  mining  claim,  if  the 
grantor  had  previously  agreed  with  the  gran- 
tee as  to  the  terms  of  the  sale. — ^Patterson  v. 
Keystone  Min.  Co.,  30  CaL  360. 

[d]  A  memorandum  in  writing,  made  by  an 
agent  for  the  sale  of  the  land  of  the  prin- 
cipal, which  declares  that  the  agent  has  sold 
the  land  on  account  of  the  principal,  and 
which  is  signed  by  the  agent  as  attorney  in 
fact  for  the  principal,  is  snfficient  in  form, 
and  is  executed  in  such  a  manner  as  com- 
plies with  the  statute  of  frauds. — ^Butenburg 
V.  Main,  47  CaL  813. 

[a}  If,  in  ease  where  both  vendor  and  ven- 
dee act  through  agents  in  the  sale  and  pur- 
chase of  real  estate,  a  written  memorandum 
of  sale  is  made  by  the  agent  of  the  vendor 
and  delivered  to  the  broker  of  the  vendee, 
and  the  circumstances  show  that  the  broker 
of  the  vendee  was  authorized  by  him  to 
make  the  purchase,  and  that  the  vendee  ac- 
cepted of  the  delivery  of  the  written  memo- 
randum to  his  broker  as  a  delivery  to  him 
and  knew  what  ita  contents  were,  the  con- 
tract will  be  enforced  against  the  vendee. — 
Butenberg  v.  Main,  47  Cal.  213. 

[f]  A  contract  for  the  sale  of  lands,  made 
by  an  agent  having  no  authority  in  writing, 
is  invalid  under  the  statute  of  frauds. — ^Hall 
V.  WaUaee,  88  CaL  434,  86  Pac.  360. 

[g]  Under  Civil  Code,  section  1741,  pro- 
viding that  no  agreement  for  the  sale  of  real 
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estate  is  ralid  "anleBs  tbe  same,  or  some  note 
or  memorandum  thereof,  be  in  writings,  and 
subscribed  by  the  party  to  be  charged,  or  Mb 
agent,  thereanto  authorized  in  writing,"  a 
eontraet  rigned  hj  an  agent,  who  Iiad  onlj 
verbal  authority  to  sell,  reciting  that  th«  sale 
was  "subject  to -the  approval  of  the  owner." 
and  giving  the  terms  as  three  thousand  nine 
hundred  and  twenty-five  dollars,  of  which 
fifteen  hundred  and  ninety- five  dollars 
should  be  cash,  is  invalid,  and  cannot  be  en- 
forced by  the  owner  of  the  land,  the  only 
ratification  on  his  part  being  an  approval  of 
the  terms  of  the  sale  as  set  out  in  a  letter 
from  the  agent  to  him,  Btating  that  the  sale 
was  for  four  thousand  dollars,  of  which 
sixteen  hundred  dollars  was  to  be  cash.— 
Meux  V.  Hogue,  91  Cal.  442,  27  Pac.  744. 

Fob  Authorities  ntoii  Otheb  Statbs: 

See  20  Cvc.  275-277;  23  Gent  Dig.,  Cols. 
2296-2308,  S$  251-260. 

§  46.    Se»L 

[a]  Memorandum  of  sale  need  not  be  under 
Baal.— Butenberg  t.  Main,  47  Cal.  213. 

$  46.  Op«ntloii  and  Effect  of  Statute. 

[a]  No  eviction  is  neeeesary  to  enable  a 
vendee  to  recover  back  tiie  purchase  money 
of  real  estate,  where  the  sale  was  void  under 
the  statute  of  frauds.— Beynolds  v.  Harris,  9 

Cal.  338. 

[b}  A  defendant  can  never  shelter  bis 
frandnlent  conduct  behind  tbe  roles  of  the 
statute  of  frauds.— Hidden  v.  Jordan,  21  Cal. 
92. 

[c]  Statute  will  not  be  allowed  to  become 
means  of  aceomplishiog  fraud. — Flickinger  v. 
Shaw,  87  Cal.  133,  22  Am.  St.  Bep.  234,  25 
Pac  268. 

Fob  AuTHOBmcs  vboh  Othxb  States  : 

When  statute  may  be  relied  upon  as  a  de- 
fense: 15  Am.  Dee.  62,  note.  See,  also, 
20  Cye.  279-308;  23  Cent  Dig.,  eols. 
2317-2483,  S8  265-351. 

I  47.  Perfoimance  or  Part  Performance. 

[a]  Verbal  contract,  of  itself  alone,  was  in- 
sufficient under  Mexican  Jaw  to  transfer  the 
title  to  real  estate;  but  where  there  was  a 
verbal  contract  of  sale  in  orsEBenti.  and  the 
title  deeds  were  delivered  by  the  vendor  to 
the  vendee,  and  permission  given  to  the  ven- 
dee to  enter  upon  and  take  possession  of  the 
land,  and  the  vendee  did,  accordingly,  take 
possession  and  make  valuable  improvements 
on  the  premises,  held,  that  a  specific  perform- 
ance of  the  verbal  contract  should  be  decreed. 
Tohler  v.  Folsom,  1  CaL  207. 

[b]  Possession  of  land  taken  without  con- 
sent is  not  part  performance. — ^Hoen  v.  Sim- 
mons, 1  Cal.  120,  212. 

[c]  Courts  of  equity  have  power  to  enforce 
the  specific  perfoimance  of  verbal  contracts 


for  the  sale  of  land  in  eases  of  part  perform- 
ance of  such  contracts. — ^Arguello  v.  Edinger, 
10  CaL  150. 

{d]  Nothing  can  be  regarded  as  a  part  per- 
formance to  take  the  case  out  of  the  Opera- 
tion of  the  statute  which  does  not  place  the 
party  in  a  situation  which  is  a  fraud  upon 
him  unless  the  contract  be  executed. — Ar- 
guello  V.  Edinger,  10  Cal.  150:  Weber  v.  Mar- 
shall, 19  Cal.  447. 

fe]  Taking  possession  is  such  an  act  of  part 

performance  as  will  take  a  contract  of  sale 
of  land  out  of  the  statute  of  frauds,  as  the 

party  might  be  treated  as  a  trespasser  if  he 
could  not  invoke  the  protection  of  the  con- 
tract.— Arguello  v.  Edinger,  10  Cal,  150; 
Willis  V.  Wozencraft,  22  Cal.  607;  Calanchini 
V.  Branstetter,  84  Cal.  249,  24  Pac.  149. 

[f]  Where  a  purchaser  of  real  property  un- 
der a  verbal  agreement  pays  the  considera- 
tion of  the  purchase,  enters  into  possession  of 
the  property,  and  expends  money  thereon  in 
its  improvement,  there  is  exhibited  such  a 
state  of  facts  as  will  take  the  case  out  of  the 
operation  of  the  statute  of  frauds. — Hoffman 
V.  Fett,  89  Cal.  109. 

[g]  Where  a  contract  by  which  one  party 
was  to  build  a  dam  and  the  other  to  pay 
therefor  in  certain  installments  was  signed 
only  by  the  first  party,  bat  it  appeared  the 
other  party  paid  his  installments  as  therein 

Erovided,  and  both  acted  upon  it  as  binding 
eld,  that  it  was  executed  and  binding. — 
Beedy  v.  Smith,  42  CaL  245. 

[h]  Parol  sale  of  real  estate,  made  in  Cali- 
fornia while  the  laws  of  Mexico  were  in  force 
here,  if  folly  executed,  was  valid  and  passed 
title.— HaU  v.  ToeU,  45  CaL  584. 

[i]  Part  performance  of  parol  agreement  to 
execute  a  written  lease  of  land  for  more  than 
one  year  takes  the  agreement  out  of  the 
operation  of  the  statute  of  frauds. — ^HeCar- 
ger  V.  Eood,  47  Cal.  138. 

[j]  When  contract  of  partnership  for  mors 
than  one  year,  void  under  statute  of  frauds, 
is  partly  executed,  neither  party  can  plead 
the  statute  as  to  past  transactions  under  it. — 
Pico  V.  Cuyas,  47  Cal.  174. 

[k]  Although  the  statute  requires  a  eon- 
tract  for  the  sale  of  land  to  be  in  writing, 
yet,  if  in  pursuance  of  a  parol  contract  the 
land  is  conveyed,  there  is  nothing  immoral 
about  the  transaction.- McCarthy  v.  Pop^  58 
Cal.  561. 

[1]  Contract  having  been  executed,  the  stat- 
ute of  frauds  cuts  no  figure  between  ptaintifl 
and  defendant— McCarthy  v.  Pope,  52  Cal. 

561. 

fm]  Payment  of  the  price  of  land  under  a 
parol  contract  for  its  conveyance  is  not  such 
a  part  performance  as  will  take  the  contract 
out  of  the  statute  of  frauds.— Forrester  v. 
Flores,  64  Cal.  24,  28  Pac.  107. 

[n]  A  parol  gift  of  real  estate  to  one  who 
had  entered  into  possession  of  the  premisof 
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lieforfl  the  gift  wm  made,  and  who  made  no 
improvementB,  and  expended  no  monej  bj 
Tsason  of  the  nft,  nor  gave  anj  other  rala- 
able  eouideTanoii  therefor,  is  void  ander  the 
statute  of  fraada. — ^Aiuon  t.  Townsend,  7S 
CaL  415,  15  Pae.  48. 

[o]  Parol  proiniee  to  answer  for  debt  or 
default  of  another  is  Talid  when  executed. — 
Schultz  V.  Noble,  77  CaL  81,  19  Pae.  188. 

[p]  Possession  of  vendor  must  he  exelnilTe 
to  constitute  performance  of  contract  to  con- 
vey.—Peek  T.  Peek,  77  Cat  108,  11  Am.  St. 
Bep.  244,  19  Pac.  227. 

[q]  Oral  contract  to  convey  land  to 
daughter  if  she  woald  take  possession  and 
live  Qpon  it  is  partly  performed  by  residence 
and  erection  of  valuable  improvements, — Bur- 
liugame  v.  Bowland,  77  Cal.  317,  19  Pac.  526. 

[r]  Part  performance  of  contract  to  erect 
building  on  land  of  another  in  consideration 
of  its  occupancy  for  life  by  builder  takes 
caee  out  of  operation  of  statute. — ^Manning  t. 
Franklin,  81  Cal.  208,  82  Pac.  550. 

fs]  Part  performance  of  verbal  eontract  to 
sell  land  takes  it  out  of  operation  of  statute. 
Calanehini  v.  Brautetter,  84  Cal.  253,  24  Pac. 
149. 

[t]  Making  valuable  improrements  on  faith 
of  eontract  if  sufficient  part  performance. — 
Calanehini  v.  Branstetter,  84  Cal.  853,  24  Pae. 
149. 

[a]  Taking  actual  possession  by  consent  of 
TendoT  is  sufficient  |uirt  performanee. — Calan- 
j  chini  V.  Branstetter,  84  Cal.  253,  24  Pae.  149. 

[v]  Defendant  placed  the  property  in  the 
bands  of  an  agent  to  sell  or  exchange,  and  by 
bis  eifortfl  met  plaintiff,  and  agreed  orally  to 
exchange  with  him.  Plaintiff  left  a  deed 
with  the  agent,  but  defendant  refused  to  ac- 
cept it.  Held,  that  a  delivery  to  the  agent 
was  not  a  delivery  to  defendant,  so  as  to 
eoDstitute  part  performance  and  take  the 
agreement  out  of  the  statute  of  frauds. — 
Swain  ▼.  Bnrnette,  89  Cal.  564,  86  Pac  1093. 

[w]  Where  defendant  orally  agreed  to  sell 
plaintiff  land,  and  plaintiff,  by  her  agents, 
took  possession  of  the  land  with  defendant's 
consent,  and  made  valuable  improvements 
thereon,  it  is  sufficient  part  performance  to 
take  the  contract  out  of  the  operation  of  the 
statute  of  frauds. — Moolton  v.  Harris,  94  Cal. 
420,  29  Pac.  706. 

[x]  The  statute  of  frauds  has  no  applica- 
tion to  an  executed  agreement. — Bates  v. 
Babcock,  95  Cal.  479,  29  Am.  St  Bep.  133,  30 
Pac  605. 

[y]  Where  a  party  to  an  oral  contract  for  a 
conveyance  of  land  had  performed  her  part  In 
full  by  the  rendering  of  certain  services,  and 
the  other  party  bad  partly  performed  by  put- 
ting the  former  in  possession,  there  is  a  suffi- 
cient part  performance  to  remove  the  con- 
ract  from  the  operation  of  the  statute  of 
franda.— Hill  T.  Den,  121  CaL  42,  53  Pac. 
648. 


[z]  Facta  held  to  constitute  a  sufficient  part 
performance  of  a  parol  contract  to  convey 
certain  water  rights,  to  take  the  contract  out 
of  the  statute  of  frauds.— Churchill  t.  BuBsell 
(Cal.  Sup.),  82  Pac  440. 

[aa]  Contract  to  furnish  support  and  pay 
debts  in  consideratioa  of  a  conveyance  of 
land  having  been  pattially  performed  held  not 
within  the  statute  of  frauds. — Norria  v.  Lilly, 
147  Cal.  754,  82  Pac.  425. 

[bb]  An    oral    agreement    settling    water  . 
rights,  which  had  been  acquiesced  in,  held  not 
within    the    statute    of  frauds, — ^Bree  t. 
Wheeler  (CaL  App.),  87  Pac.  255. 

[cc]  Though  Code  of  Civil  Procedure,  sec- 
tions 1971,  1973_  classify  water  right  as  realty 
and  require  written  agreements  relating 
thereto,  a  court  of  equity  will  protect  the 
rights  of  parties  to  an  oral  agreement  con- 
cerning water  rights  which  has  been  acted 
on.— Bree  v.  Wheeler  (Cal.  App.),  87  Pae.  855. 

Ton  ADTHOBims  nou  Otheb  States: 

See  20  Cje.  288;  23  Cent.  Dig.,  cola.  2350< 
2355,  »  285,  286. 

{  48.   Marriage. 

[a]  An  antenuptial  verbal  contract,  which 
has  been  performed  by  the  parties  after  mar- 
riage, cannot  be  assailed  by  the  parties  there- 
to, or  by  third  parties,  on  the  ground  that 
such  eontract  was  not  in  writing.— Hussey  v. 
Caatle,  41  Cal.  239. 

[b]  Party  inducing  marriage  by  fraudulent 
assurances  that  marriage  settlement  would  be 
executed  is  not  permitted  to  defeat  agree- 
ment by  pleading  statute. — Peek  v.  Peck,  77 
Cal.  Ill,  11  Am.  St.  Sep.  244,  19  Pac  227. 

[el  One  P,  married,  in  consideration  of  an 
oral  promise  of  her  intended  husband  to  con- 
vey to  her  certain  land.  On  the  marriage 
day  the  land  was  conveyed  by  her  husband 
to  his  son,  without  consideration.  Held  that, 
P.  having  been  fraudulently  induced  to  alter 
her  condition  irretrievably,  the  agreement 
waa  not  within  the  statute. — ^Peek  v.  Peek, 
77  CaL  106,  11  Am.  St.  Bep.  244,  19  Pao.  227, 
1  L.  B.  A.  185. 

[d]  Marriage  alone  is  not  sufficient  part 
performance  of  antenuptial  contract  to  con- 
vey land.— Peek  Peek,  77  CaL  108,  11  Am. 
St.  Bep.  244,  19  Pac  £27. 

{  49.   OontractB  Implied  by  Law  «B  Part 

Performance. 

[a]  Although  a  contract  between  the  bor- 
rower and  lender  of  money,  as  to  the  time 
of  its  payment,  may  be  void  under  the  stat- 
ute of  frauds,  yet,  at  the  former  haa  the  lat- 
ter's  money,  the  law  presumea  a  promise  that 
he  will  repay  it  an  demand. — Swift  v.  Swift, 
46  CaL  266. 

[b]  Where  labor  and  services  are  rendered 
under  a  contract  void  under  the  statute  of 
frauds,  a  recovery  may  be  had  on  a  quantum 
meruit.— Patten  t.  Hicks,  43  CaL  509. 
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AuTHOBiTns  feom  Othbe  States: 
Becovery  of  money  paid  under  contracts 

Toid  by  statute:  105  Am.  St.  Hep.  793- 

798,  note.    See,  also,  20  Cyc.  298-301; 

23  Cent.  Dig.,  cols.  8442-2161,  {}  327- 

833. 

§  60.  Contracts  In  Part  Within  SUtate. 

[a]  Where  a  party  contracts  orally  for  the 
purchase  of  a  houae  and  lot,  and  furniture 
therein,  and  enters  into  the  possession  under 
such  oral  agreement,  and  the  vendor  subse- 
quently fails  to  make  a  conveyance,  the  ven- 
dee has  the  right  to  quit  the  premises,  and 
return  the  personal  property. — Beynolda  t. 
Harris,  9  Cal.  338. 

[b]  Where  the  contract  is  entire,  and  one 
part  is  void  for  noncompliance  with  the  Btat< 
ute  of  frauds,  the  whole  ia  void. — ^Fnller  t. 
Reed,  38  Cal.  99. 

[e]  An  oral  agreement  to  pay  a  physician 
for  services  to  another,  a  part  of  which  had 
been  rendered  at  the  request  of  the  patient, 
and  a  part  of  which  was  to  be  rendered  in  the 
future,  is  void  under  the  statute  of  frauds, 
since  the  former  services  came  within  the 
statute,  and  the  contract  is  not  severable.— 
I^ournoy  V.  Van  Campen,  71  Cal.  14,  12  Pae. 
257. 

Fob  Authobities  raou  Otheb  States: 

See  20  Cye.  285,  286;  23  Cent.  Dig.,  eols. 

2339-2346,  SS  280-282. 

§  eoVs.  Pum  Modifleatlon  of  Written  Oon- 
tnet. 

[a]  Where  a  written  contract  is  modified  by 
parol,  the  subsequent  execution  of  the  con* 
tract  as  modified,  held  a  complianee  with 
Civil  Code,  section  1698.— Oatman  t.  Eddj 
(Cal.  App.),  87  Pac.  210. 

I  61.  Agreemokts  Ohanging  Tlnw  of  Pei- 
foinuuic& 

[a]  Defendant,  not  having  the  money  to 
pay  for  lands  purchased,  obtained  an  advance 
from  plaintiff.  The  title  was  taken  in  plain- 
tiff's name  for  his  security,  and  it  was  agreed 
that  the  advance  should  be  repaid  within  a 
year.  T  he  agreement  was  verbal,  and,  al- 
though it  was  agreed  that  it  should  be  re- 
duced to  writing,  this  was  never  done.  Be- 
fore the  erpiration  of  the  year  plaintiff 
agreed  to  extend  the  time  six'  months.  Held, 
that  the  fact  that  the  contract  bad  never 
been  reduced  to  writing  did  not  prevent  its 
enforcement,  since  it  was  intended  to  be  per- 
formed within  one  year,  and  the  extension 
had  been  made  within  the  year. — ^Ward 
Matthews,  73  Cal.  13,  14  Pac.  604. 

[b]  Under  the  statute  of  frauds  (Civ.  Code, 
sec.  1624.  subd.  6),  requiring  "an  agreement 
authorizing  or  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate  for  compensa- 
tion or  commission"  to  be  in  writing,  a  valid 
extension  of  such  a  written  agreement  ean- 
not  be  made  by  paroL- Flatt  t.  Butcher,  U2 
CaL  634,  44  Pae.  1060. 


§  B8.  PutlM  EntltM  to  Baneflt  of  SUtnto. 

fa]  Where  the  partiei  to  a  parol  exchange 
lands,  which  has  been  completely  exeeut^ 
are  not  complaining,  no  mere  intruder  can 
object  to  it  on  the  ground  of  the  statute  of 
frauds. — Byan  v.  Tomlinson,  39  Cal.  639. 

[b]  Where  a  transfer  of  property  is  made 
under  the  advice  of  a  third  party,  neither  the 
latter  nor  his  assignee  with  notice  is  estopped 
to  deny  its  validity  and  safficienoy  under  the 
statute  of  frauds. — Sexey  v.  Adkison.  40 
Cal.  408. 

Fob  AuTHOBinBs  noic  Othxb  States: 

18  L.  B.  A.  142,  note.  See,  also,  20  Qye. 
306-308;  28  Cent  Dig.,  eola.  2478-84S0L 
SS  344-360. 

S  68.   Waiver  of  SUtnte. 

[a]  Defense  of  statute  of  frauds  may  bo 
waived, — Nunez  t.  Morgan,  77  CaL  483,  19 

Pac.  753. 

[b]  Statute  of  frauds  is  waived  by  allow- 
ing contract  to  be  proved  by  parol  without 
objection. — Nunez  v.  Morgan,  77  Cal.  488,  19 
Pae.  763. 

Fob  AuTHOBims  raou  Otheb  States: 

See  20  Cye.  308;  28  Cent  Dig-  eolS.  2480- 

2483,  9  351. 

§  64.  Pleading. 

[a]  Where  the  answer  discloses  the  fact 
that  the  contract  is  not  in  writing,  but  also 
avers  acts  of  part  performance,  which  take 
the  contract  out  of  the  operation  of  the  stat- 
ute, the  answer  is  not  demurrable. — ^Argnello 
V.  Edinger,  10  Cal,  150. 

[b]  Complaint  in  an  action  on  a  promise  to 
pay  the  debt  of  another  need  not  allege  that 
the  promise  was  in  writing  and  subscribed  by 
the  defendant. — Wakefield  v.  Creenhood,  29 
Cal.  597. 

[c]  If  a  complaint  avers  that  a  contract  waa 
made  for  the  sale  of  real  estate,  it  is  not 
necessary  to  aver  that  it  waa  in  writing;  for 
the  presumption  is  that  it  was  in  wri^g. — 
Brennan  v.  Ford,  46  Cal.  7;  McDonald  v.  Mis- 
sion View  Homestead  Assn.,  51  CaL  210, 

[d]  Complaint  in  action  on  contract  re- 
quired to  be  written  need  not  aver  that  it 
was  in  writing. — ^Broder  v.  Conklin,  77  CaL 

336,  19  Pac.  513. 

[e]  Complaint  need  not  allege  that  contract 
within  statute  is  in  writing. — Nunes  v.  Mor- 
gan, 77  Cal.  431,  19  Pac,  753. 

[f ]  The  statute  of  frauds  need  not  be  spe- 
cially pleaded  to  an  action  bjy  the  grantor  in  a 
deed  reciting  a  consideration  to  enforce  a' 
parol  trust,  u  the  agreement  is  itself  denied 
by  defendant's  ideadinga. — Feeney  v.  How- 
ard, 79  CaL  625,  12  Am.  St  Bep.  162,  21  Pae. 
984. 

[g]  Complaint  need  not  allege  that  eontraet, 
required  to  be  in  writing,  waa  written. — y[p- 
Menomy  v.  Talbot,  84  Cal.  280,  23  Pac.  1009* 
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[h]  CompUIat  oa  WBtnet  nqolrad  to  b«  ia 
writing  netd  not  alloge  that  it  waa  writtm. — 
Barnard  v.  Lloyd,  85  CaL  IM,  84  Pae.  658. 

[i}  If  an  aere«inent,  to  be  ralid,  must  have 
been  in  writinff,  then  the  allegation  that  it 
was  9o  agreed  implies  that  it  was  so  agreed 
in  writing. — Cnrtias  Aetna  L.  Ins.  Co.,  90 
Cal.  £45,  27  Pae.  211. 

[j]  Under  the  eode,  the  role  that  an  agree- 
ment which  the  statute  of  frauds  reqoires  to 
be  in  writing  win  be  preanmed  to  hare  been  in 
writing,  without  an  allegation  to  that  effect, 
applies  as  well  to  the  answer  as  to  the  eom- 

Siaint.— Bradford  Inv.  Co.  Joost,  117  CaL 
04,  48  Pae.  1083. 

Fkl  A  mere  reference  In  a  plea  ia  bar  to 

CHtu  Code,  section  1684  (the  statnte  of 
frauds),  is  insnfleient  as  a  plea  of  snch  stat- 
ute.—Wolfakill  T.  Dovglas,  187  CaL  xriii,  S9 
Pac  987. 

[1]  In  declaring  on  a  contract  which  the 
statute  of  frauds  requires  should  be  in  writ* 
ing,  it  is  not  necessary  to  allege  that  it  was 
reduced  to  writing. — ^Morrow  r.  Norton,  88 
Pae.  953. 

Tom  ArTHOBmxs  noii  Othib  Btati8: 

See  20  Cje.  308-816  ;  23  Cent.  Dig.,  eoli. 
2484-2402,  H  352-359. 


I  60.  Pleading  Btstnta  as  Dafeasa. 

fa]  Becovery  cannot  be  barred  by  the  stat- 
ute of  frauds,  unless  the  statute  be  pleaded. — 
Oabome     Endicott,  6  CaL  149. 

[b]  If  a  defendant,  sought  to  be  charged 
npon  a  contract  within  the  statute  of  frauds, 
admits  the  contract  in  bis  answer,  but  claims 
the  protection  of  the  statute,  his  right  is  the 
same  as  though  the  admission  had  not  been 
made.— Burt  t.  Wilson,  88  Cal.  688,  87  Am. 
Dec  142. 

[el  Defense  of  statute  of  frauds  must  be 
pleaded.— Btoder  v.  Conklin,  77  Cal.  336,  19 
Bm.  518. 

[d}  AdaisaioB  that  oral  contract  was  en- 
tsMd  into  followed  by  special  plea  of  statnte 
does  not  admit  validity  of  contract. — Jamison 
T.  Hyde,  141  CaL  118,  74  Pae.  695. 

Foa  AUTHOBITIXS  rsoH  Otheb  Statkb: 

See  20  Cyo-  311-318;  23  Gent.  Dig.,  ools. 
2496-8505,  IS  868-869. 

t  00.   By  Deuiiifm. 

[a]  Where  a  contract  in  relation  to  real  es- 
tate ia  declared  on,  without  averment  as  to 
whether  it  is  in  writing,  a  demurrer  that  the 
contract  does  not  appear  to  be  in  writing  will 
be  oTemiled,  as  the  preflomption  is  that  the 
contract  was  in  wrinng. — ^Brennan  t.  Ford, 
46  Cal.  7. 

n>]  Demurrer  may  raise  defense  when  com- 
pj^int  shows  that  parol  agreement  is  within 
statute.— Barr  t.  O'Donnell,  76  CaL  471,  9 
Am.  St.  Rep.  242,  18  Pac.  429. 

<hl.  Difttrt,  TeL  «— 156 


[e]  Statute  of  frauds  eaaaot  be  raised  1^ 
demurrer  unless  oomplaiat  ahowi  that  agree- . 
ment  was  oral. — Broder      Conklin,  77  CaL 
886,  887,  19  Pae.  BIS. 

Vn  AirrHoamu  rom  Othib  Statbs: 

Bee  20  Cye.  815«  SB  Cent  XMg.,  eoL  8505, 
f  869. 

I  57.  Brldanea. 

[a]  la  an  action  to  enforoe  a  parol  agree- 
ment to  execute  a  lease  of  land,  where  plain- 
tiff has  entered  into  possession  and  farmed 
the  land  under  the  parol  agreement,  evidence 
on  behalf  of  defendant  that  plaintiiff  has  not 
properly  farmed  the  land  is  not  admissible, 
tweause  it  does  not  tend  to  prore  that  there 
had  not  been  such  part  performance  as  takes 
the  eontraet  out  of  the  statute  of  frauds. — 
UeCa^r     Bood,  47  CaL  188. 

[b]  Where  complaint  is  on  common  counts 
only  defendant  may  prove  contract  of  guar- 
anty and  show  ito  invalidity  under  statnte 
under  a  general  deniaL — Harris  v.  Frank,  81 
CaL  269,  22  Pae.  666. 

[c]  Contract  for  sale  of  land  will  not  be  pre- 
sumed to  be  in  writing  in  face  of  contrary 
allegations.— Smith  t.  Taylor,  82  CaL  540,  23 
Pae.  817. 

[d]  When  statute  is  pleaded  as  defense,  bur- 
den is  on  plaintiff  to  jffove  that  contract  was 
in  writing.— Jamison  t.  Hyde,  141  CaL  112, 
74  Pae.  695. 

§  58.   Objaettons  and  WaiTor. 

[a]  Where  a  party  claiming  under  a  eon- 
tract  which,  under  the  statute  of  frauds, 
should  have  been  in  writing,  was  allowed 
without  objection  to  prove  a  contract  by 
parol,  a  motion  afterward  made  to  strike  out 
the  testimony  on  the  ground  that  the  con- 
tract was  not  in  writing  came  too  late. — 
Livermore  v.  Stine,  43  Cal.  274. 

[b]  The  benefit  of  the  statute  of  frauds  is 
waived  where  no  objection  is  made  to  the  ad- 
mission of  parol  evidence  of  the  eontraet 
sought  to  be  enforced. — Nunea  t.  Morgan,  77 
Cal.  487,  19  Pac  758. 

§  59.  Trial— Fladlagi  of  Oooxt. 

[a]  A  finding  of  fact  that  a  contract  was 
made  to  sell  real  estate  need  not  state  that 
the  contract  was  in  writing,  for  it  is  pre- 
sumed to  be  in  writing. — ^McDonald  T.  nlis- 
aion  View  Homestead  Assn.,  51  Cal.  210. 

[b1  Where  statute  has  been  waived,  court 
need  not  find  that  contract  was  in  writing.— 
Nunez  v.  Morgan,  77  Cal.  433,  19  Pac.  753. 

Fw  AuTHOTima  nou  Othb  Statbs: 

See  20  Cyc  828  ;  28  Cent.  Dig.,  eoL  2528, 
S  380. 

§  60.  AppeaL 

[a]  Though  there  is  no  written  contract  in 
the  record,  and  the  clerk  certifies  that  aQ 
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vridngi  on  file  In  bit  olBe*  btfn  been  retuAied 
to  the  sapreme  conrt/it  will  be  presnmed,  in 
support  of  a  judgment  on  a  contract  for  th« 
sale  of  goods  of  the  valae  of  over  two  hun- 
dred dollars,  that  a  written  contract  was 
proved,  where  the  oral  testimony  is  not  in 
the  record,  and  no  objection  appears  to  have 
been  raised  on  the  atatuie  of  frauds  in  the 
trial  court.— Bunting  t.  Beideman,  1  Cal.  181. 

[b]  Where,  in  a  suit  on  a  contract  for  the 
sale  of  land,  the  complaint  does  not  show 
whether  the  contract  was  in  writing  or  not, 
and  no  objections  are  taken  to  the  character 
of  evidence  offered  to  prove  the  contract,  it 
cannot  be  objected,  on  appeal,  that  the  eon-, 
traet  was  in  paroL — ^McDonald  v.  Misdon 
View  Homestead  Assn.,  51  CaL  210. 

Foa  AuTHOBiTiKS  FBOH  Otsea  Statbs: 

See  20  pye.  S22;  23  Cemt.  Dig.,  cols.  2623- 
2526,  }  381. 


FRAUDULENT  OONVETANCEB. 

melnd*  traasfUri  of  propMty  and  otber  trauae> 
Uoas  or  proeeedlnfs  void  u  to  ervOltors  teeanse  In- 
teadad  or  eperatlnf  to  deUj,  hinder,  or  defraad 
tbam,  and  conTojancM  void  as  to  snbsafnent  pnr- 
ohAMrs  for  inadoqnaer  of  oonsldtratlon,  rtHrratlon 
of  power  to  roToko  them,  etc.;  evldflnce  relating 
tbei«to;  rlflits,  UaliUitles,  and  renedles  In  gon- 
■xal  of  tilt  parties  and  thoss  dal—lng  udar  thsm. 
and  of  endUws  and  sntsatasnt  puehaNxs,  mors 
patUcolarlir  aetlons  to  sst  aslds  sneli  transfers; 
and  eriodaal  lesponsfbllttjr  (or  sMh  fraadolsnt 
transfers. 

L  FBAUDULENT     TRAN8FEB8  AND 
TRANSACTIONS,  §§  1-95. 

A.  Grounds  of  Invalidity  in  General, 

§§  1-9. 

B.  Nature  and  Form  of  Transfer,  §§ 

10-19. 

0.  Property  and  Bights  Transferred, 

§§  20-22. 

D.  Indebtedness,  Insolvency  or  Intent 

of  Grantor,  §§  23-30. 

E.  Consideration,  §§  31-37. 

F.  Belationship  of  Parties,  §§  38-41. 
Q.  Trusts  and  Beservationa  for  Gran- 
tor, §§  42-44. 

E.  Preferences,  45-60. 
L  Betention  of  Possession,  61-90. 
J.  Knowledge  and  Intent  of  Grantee, 
§1  91-95. 

XL  BIGHTS  AND  LIABILITIES  OP  PAS- 
TIES AND  PUBCHASEBS,  {§  06-102. 

nX.  BEMEDIES    OP    CBEDITOBS  AND 
PUBCHASEBS,  |fi  103-154. 

A.  Persons    Entitled  to  Ataert  Inva- 
lidity, §§  103-114. 
.B.  Bemedies    Based   on   NuUitT*  of 
Transfer,  §§  115-122. 

0.  Actions  to  Set  Aside  or  Annul,  86  ■ 
123-154. 

ie%'  also,  Asilgnmsnts  for  BeneUt  of  Creditors; 
"  Baakmpt^;  Insrtvenejr;  Beeelvsrs. 


Slgkla  of  ssslgnee  IM  oedlten  to  property 
-  fVMitelsntlr    eearered.   See    Asatsnaenti  fW 

Benefit  of  Creditors,  |  M. 
■•ttlac  aside  asslgnmsat  for  creditors  for  fnnd. 

See  Aasignmeats  for  Benefit  of  Creditors,  |  Bl. 
Ualilllts  of  property  fraadnlentlr  conveyed  to  at> 

tadunent  In  bands  vt  frandnlent  frantea.  las 

Atttclunent.  I  42. 
Br  bankmpta.    lee  Baakraptey,  )  IS. 
DlopeolBC  of  property  la  fraad  of  creditors  ss  con- 
tempt of  eonrt.    See  Contempt,  |  23.  . 
liimblilty  of  property  conveyed  la  fraud  of  etedltors 

to  seizure  under  eseeMion.  tee  Bseeotton.  I  19. 
Actions  by  easentors  or  adnlalsferatoxs  t«  set  aside 

ftsadnleat  conveyances,   lee  Bxsenton  and  Adp 

mlnlBtratorSi  I  469. 
ftaodalent  transfers  nndar  slala  Inadven^  laws. 

■se  Xnselveaey,  |i  S4-57. 
Uen  ef  Jadgmest  on  property  ^adalenUy  eon* 

veyed.   See  Jadfrnent.  |  S89. 

L   PBAUDUIiENT      TBANSTEBS  AKD 

TBANSACTIOMS. 

A.  Grounds  of  Invalidity  in  General,  §§  1-9. 

B.  Nature  and  Form  of  Transfer,  |§  10-19. 

C.  Property  and  Rights  Transferred,  §§  80-22. 

D.  Indebtedness,   Insolvency   or   Intent  of 

Grantor,  §§  23-30. 

E.  Consideration,  §{  31-37. 

F.  BelationBhip  of  Parties,  {{  88-41. 

O.  TrostB  and  BeaervationB  for  Gnntor,  || 
42-44. 

H.  Preferences,  §§  45-60. 

I.  Betention  of  Possession,  {{  61-90. 

J.  Knowledge  and  Intent  of  Grantee,  §§  91- 
95. 

A.  OBOUNDS  OF  INTAUDITY  IN  0£N- 
EBAU 

BTATUTORT  PBOTIBIONS,  |  1. 
FEBSONS  SUBJECT  TO  LAW  AGAIHST  FBAUD- 
ULENT 00NTEYAN0E8  — C0BP0RATI0N8, 

I  a. 

—  MUMIOTPAL  OOBP0BATION8,  |  t. 
OONSTRUCTIVK  FBATJD,  I  4. 
BLEUENTS  OP  FBAUD.  {  S. 
  INTINT,  i  «. 

  INTENT  TO  DEFBAUD  SUBaEQUBNT  PUB- 
CHASER,  1  7. 
BADOEB  OP  FBAUD,  i  B. 

TBANSAOnONS  FBAUDULBNT  IN  PABT.  |  •. 

S  1.  Statntory  Provisions. 

[a]  "Whether  sale  of  personal  property  ts 
void  as  to  subsequent  purchasers  muet  be  de- 
termined under  the  fifteenth  section  of  the 
statute  of  fraoda. — Vanee  t.  Boynton,  8  CaL 
654. 

[b}  Amendment  to  section  3442,  Civil  Coda, 
makes  voluntary  conveyances  by  insolvent,  or 
one  contemplating  insolvency,  frandnient 
without  proof  of  actual  fraud  or  fraudulent 
intcut.— Cook  V.  Cocking  117  CaL  148,  149, 
153,  48  Pac.  1025. 
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[e]  Prior  to  UBendment  of  1805  to  section 
S442,  Civil  Code,  tranifer  ooald  not  be  nd- 
jadged  frandalent  solely  on  ground  of  want 
of  consideration. — Cook  t,  Coekina,  117  Cal. 
151,  48  Pac.  1025. 

[d]  Law  establishing  mie  of  property  can 
have  no  retroactive  eCfect,  and  section  3442, 
Civil  Code,  as  amended  in  1S95,  is  prospective 
only.— Cook  T.  Cockina,  117  Cal.  147,  48  Pac. 
1025. 

[e]  Under  Civil  Code,  section  3439,  a  frand- 
alent conveyance  held  void  at  the  instance  of 
creditors  or  the  debtor's  assignee  in  insol- 
vency, without  reference  to  whether  it  was 
made  within  thirty  days  prior  to  the  filing  of 
the  petition  in  insolvency,  if  there  were  other 
erewtorB  at  the  time,  ana  not  sufficient  prop- 
erty left  to  pay  them. — Nixon  t.  Goodwin 
(Cal.  App.),  85  Pac.  169. 

For  AiTTHOBinss  raoM  Othke  States: 

See  20  Cyc.  342-348;  24  Cent.  Pig.,  cola. 
13-17,  S8  3-7. 

{  8.   Parsons  Subject  to  Law  Against  Fxandr 
nloit  Omveyances — OiHtporatloiu. 

[a]  Corporations  are  subject  to  same  law  as 
individa^B,  and  frandalent  conveyances  by 
tbem  are  void  as  to  creditors  defrauded. — 
Smith  V.  Morse,  2  Cal.  524. 

I  3.    Municipal  Corporations. 

[a]  Municipal  corporation  is  subject  to  same 
law  as  individuals  in  rM;ard  to  fraudulent 
conveyances. — Smith     Morse,  B  Cal.  524. 

I  4.  OoutnietlTa  Fraud. 

[a]  Where  a  creditor  attaches  property 
transferred  by  his  debtor  to  another,  on  the 
ground  that  the  transfer  is  fraudulent,  and 
is  sued  by  the  transferee  for  its  value,  it  is 
error  to  refuse  to  instruct  that  a  traoafer  by 
an  insolvent  may  be  vitiated  by  constructive 
as  well  as  actual  fraud. — Sukeforth  v.  Lord, 
87  CaL  399,  £5  Pac.  497. 

I  6,   Elements  of  Fraud. 

[a]  Character  of  sale  and  of  possession,  as 
well  as  intention  and  conduct  of  parties,  must 
be  considered  in  determining  whether  sale  is 
fraudulent  under  section  3^0,  Civil  Code. — 
Bothschild  T.  Swope,  116  Cal.  679,  48  Pae. 
911, 

Fob  Authoutibs  waou  Ornn  States: 

See  20  Cve.  461-465  ;  24  Cent.  Dig.,  eola. 
1842,  8$  8-16;  COL  4042,  {  20. 

I  6.   mtent. 

[a^  In  determining  question  of  fraudnlent 
intent  of  the  donor  he  must  be  considered  aa 
knowing  the  law  and  the  state  of  his  own  af- 
fairs.—Swartz  V.  Haslett,  8  CaL  118. 

[bl  Where  the  conveyance  is  actually  in- 
tended to  be  fraudulent,  it  is  worthless,  and 
does  not  protect  the  grantee,  even  to  the  ex- 
tent of  tfce  soma  invested  by  him. — Qoodwin 
r.  Hammond,  13  Cal.  168,  78  Am.  Dee.  574. 


[c]  Any  sale,  contract,  or  arrangement, 
whether  founded  on  good  consideration  or 
not,  if  entered  into  with  the  intent  to  hinder, 
delay,  or  defraud  creditors,  is  void  as  to 
them. — Swinford  v.  Rogers,  23  Cal.  233. 

[d]  When  grantee  is  mere  volunteer,  fraud- 
ulent intent  is  immaterial. — ^Peek  v.  Peek,  77 
CaL  111,  10  Pac  227. 

[e]  Whether  conveyance  is  fraudulent  is  de- 
termined by  intPDt. — Judson  v.  Lyford,  84 
Cal.  508,  24  Pac.  286. 

[f]  To  constitute  a  transfer  of  property 
fraudulent  in  fact  as  against  creditors,  it 
must  be  made  with  intent  on  the  part  of  the 
debtor  to  defraud,  delay,  or  hinder  creditors. 
Bull  V.  Bray,  89  Cal.  286,  26  Pac.  873,  13  L.  R. 
A.  576. 

[g]  Fraudulent  intent  is  indispensable  to  be 
alleged  and  proved  in  an  action  to  set  aside 
a  deed  of  gift  as  a  fraud  upon  creditors. — 
Windhaus  t.  Boots,  92  Cal.  617,  28  Pae.  557. 

Fob  Authobitiis  ntoM  Otheb  States: 

See  20  Cyc.  461-465  ;  24  Cent.  Dig.,  cols. 
20-80,  SS  10-14. 

S  7.    Intent  to  Defraud  aabsegiunt 

Fnrcbasei. 

[a]  A  mere  intent  to  defraud  a  subsequent 

purchaser  of  personal  property  will  not  ren- 
der the  sale  fraudulent  as  to  him,  unless  there 
is  also  a  retention  of  possession. — ^Vanes  t. 
Boynton,  8  Cal.  554. 

[b]  Mere  intent  to  defraud  subsequent  pur- 
ehaaers  of  real  estate  is  sufBcient  to  render 
a  conveyance  fraudulent  as  to  them. — ^Vance 
V.  Boynton,  8  Cal.  554. 

Fob  Authobitibs  fboh  Othib  States: 
See  24  Cent.  Dig.,  cols.  33,  34,  S  !«• 

S  8.   Badges  of  Fraud. 

[a]  Where  the  evidence  showed  that  a  con- 
veyance was  Toluatary,  and  was  made  wken 
the  grantor  was  in  debt,  and  embraced  all 
his  property  subject  to  execution,  that  it  waa 
kept  secret,  and  the  grantor  retained  posses- 
sion until  his  death,  and  there  was  uncontra- 
dicted evidence  of  an  admission  by  the 
grantor  that  he  has  conveyed  to  defraud  cred- 
itors, a  finding  that  there  was  no  fraud  is 
erroneous. — Daugherty  t.  Daugherty,  104  Cal. 
221,  37  Pac.  889. 

[b]  Fact  that  deed  was  kept  secret  and 
not  recorded  is  a  very  potent  badge  of  fraud. 
Bush  A  MaUett  Co.  v.  Helbing,  134  CaL  676, 
66  Pae.  967. 

For  AuTHOBinss  noH  Otheb  States: 

See  20  Cyc.  439-453  ;  24  Cent.  Dig.,  cols. 
34-40,  SS  17-10;  eob.  42-44,  SS  81,  22. 

S  9.  Transactions  Fraudulent  in  Part. 

[a]  Where  sale  or  mortgage  of  personal 
property  was  void  for  want  ol  imme^te  de- 
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\irery,  tabteqaent  advances  after  deliTei7 
cannot  be  recovered,  where  it  appears  that 
they  were  paid  under  the  general  contract. 
The  contract  being  void,  all  subeeqnent  acts 
relate  to  its  inception,  and  are  alike  tainted 
with  fraud. — Chaneiy  v.  Palmer,  6  CaL  110, 
66  Am.  Deo.  493. 

[b]  If  entire  judgment  be  composed  of  sev- 
eral elements  and  one  or  more  of  them  is  ille- 
gal, the  whole  jndgment  is  void  as  against 
creditors. — Taaffs  v.  Josephson,  7  Cal.  3S2. 

[e]  Instrument  or  conveyance  fraudulent  in 
part  is  void  as  a  whole. — McEenty  r.  Glad- 
win, Hngg  ft  Co.,  10  CaL  228. 

[d]  Where  judgment  is  confessed  on  a  note, 
a  portion  of  the  consideration  being  ad- 
vanced from  time  to  time  after  the  date  of 
the  note,  which  drew  interest  on  the  whole 
amount  from  date,  a  portion  of  the  interest  is 
fraudulent,  and  the  entire  note  is  void  against 
creditors.— Scales  v.  Scott,  13  Cal.  76. 

[e]  The  assignee  of  a  mortgage  assigned  it 
to  the  father  of  the  mortgagee.  The  father 
paid  his  assignor  for  the  mortgage  a  certain 
amoant  in  cash,  giving  his  notes  for  the  bal- 
ance. To  raise  the  money,  he  gave  a  mort- 
gage on  his  homestead.  When  this  became 
due,  he  was  unable  to  pay  it,  for  the  reason 
that  the  notes  and  mortgage  assigned  him 
had  not  bMn  paid.  Held,  that  the  fact  that  the 
father's  assignor  paid  the  mortgage  on  the 
homestead,  and  took  an  assiKument  thereof 
to  himself,  was  not  evidence  that  the  assign- 
ment of  the  other  mor,tgage  to  the  father 
had  been  fraudulent. — Gray  t.  Galpin,  08  Cal. 
633,  33  PQC.  725. 

Fca  AuTHtHuma  ntoH  Other  Statu: 
See  24  Cent.  Dig.,  eole.  46-55,  fiS  24-29. 


B.    NATURE  AND  FORM  OP  TRANSFER. 

ABSOLUTB  TRANSFER  INTEKDED  AS  SE- 
CURITY, 1  10. 

ASSIGNMENT  OF  GOODS  IN  TRANSIT,  |  11. 

ANTEDATING  NOTE.  |  12. 

CONFESSION  OF  JDDGHENT,  i  18. 

DECLARATION  OF  HOMESTEAD.   |  14. 

OONYERSIOM  OF  PARTNERSHIP  REALTY  IN- 
TO HOMESTEAD.  |  15. 

REMOVAL  OF  LIEN  PROM  HOMESTEAD.  |  16. 

GIFTS  OR  VOLUNTARY  CONVEYANCES,   |  17. 

REORGANIZATION  OF  CORPORATION,  |  18, 

TRANSFER  OCT  OF  ORDINARY  OOURSB  OF 
RnSINBSS,  t  19. 

1  10.  AlHKtliito  Tranifer  Intended  as  Beenrw 
lt7. 

[a]  Absolute  conveyance  of  lands  intended 
as  a  security  for  a  debt  is  fraudulent  and  void 
as  to  existing  creditors,  altboagh  there  may 
be  no  actual  fraudulent  intent. — Chenery  v. 
Palmer,  6  Cal.  119,  65  Am.  Dec.  493. 

[b]  Eleventh  section  of  statute  of  frauds  does 
not  apply  to  mortgages,  whether  they  contain 
the  usual  defeasance  upon  their  face  and  thus 
create  an  open  tnai,  or  eziat  in  the  Conn  of 


an  absolute  conveyance,  with  an  understand- 
ing that  they  are  intended  as  mortgages  and 
thus  create  a  secret  trust. — Oodchanx  v.  Mul- 
ford,  te  CaL  810,  86  Am.  Dee.  178. 

[e]  Action  was  brought  by  assignee  of  an 

insolvent  debtor  to  set  aside  a  deed  executed 
by  latter  to  defendant  for  purpose  of  secur- 
ing an  antecedent  indebtedness.  At  the  time 
of  the  delivery  of  the  deed  the  grantor  was 
insolvent,  and  within  thirty  days  thereafter 
was  so  adjudged.  The  deed  was  given  in  pur- 
suance of  a  parol  agreement  therefor,  entered 
into  by  the  parties  about  five  months  prior 
to  its  delivery.  Held,  that  the  deed  was  in- 
tended as  a  mortgage,  and,  in  the  absence  of 
fraud,  should  be  treated  as  delivered  at  the 
time  it  was  agreed  to  be  made.— Broughton 
V.  Vasquez,  73  Cat  325,  14  Pac.  S85. 

Fob  AuTHOBrms  from  Otheb  States: 

See  SO  p7C  446;  24  Cent.  Dig.,  cols.  08- 
104,  IS  61-65. 

§  11.  Aarigmnent  of  Goods  in  Transit. 

[a]  A  party  being  about  to  fail  can  assign 
a  bill  of  lading  of  goods  to  arrive,  not  yet 
paid  for,  to  another,  in  trust,  to  devote  the 
proceeds  to  the  payment  of  the  vendor,  and 
such  assignment  is  good  against  attaching 
ereditoxs. — Le  Caehenx      Cutter,  6  Cal.  614. 

%  12.  Antedating  Note. 

[a]  To  give  an  extension,  trusting  to  the 
debtor's  representations  of  solvency,  and 
finding  them  false,  to  take  measures  to  put 
one's  self  in  the  same  position  as  if  there  had 
been  no  otherwise  binding  extension,  as  by 
obtaining  and  attaching  on  an  antedated 
note,  is  no  couBtroctive  fraud  against  other 
ereditOTs.— Brewster  v.  Boun,  8  Cal.  601. 

[b]  If  a  party,  by  antedating  a  promissory 
note,  and  making  it  draw  interest  from  date, 
secures  to  himself  a  certain  sum  of  money 
not  justly  due  to  him  for  any  past  or  present 
consideration,  he  takes  that  much  from  the 
other  creditors,  and  they  are  just  sa  much  in- 
jured as  if  that  amount  had  been  included 
as  a  part  of  the  principal  sum  itself. — itc- 
Kenty  T.  Oladwin,  10  Cal.  227. 

S  13.  OonfeislML  of  Judgment. 

[a]  A  confession  of  judgment  will  be  fraud- 
ulent as  to  creditors,  unless  the  statement 
contains  such  a  recital  of  facts  out  of  which 
the  debt  arose  as  to  identify  the  transaction 
and  enable  inquiries  to  be  made. — Richards  v. 
McMillan,  6  Cal.  419  65  Am.  Dec.  521;  Cor- 
dier  v.  Schloss,  12  Cal.  143,  IS  CaL  576;  Pond 
V.  Davenport  44  CaL  481. 

[b]  Failure  to  make  all  of  the  diaclosures 

required  by  the  statute,  requiring  confessions 
of  judgment  to  explicitly  set  forth  the  facts 
and  circumstances  upon  which  the  debt  was 
incurred,  is  prima  facie  evidence  of  fraud.— 
Richards  v.  McUillan,  0  CaL  419,  65  An.  De% 
621. 
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[e]  A  Judgment  eonfeued  npos  a  statement 
which  does  not  eorreetly  ^Miibe  the  debt 
on  which  it  is  based  is  void  as  to  ereditors. — 
WileozBOB  T.  Burton,  87  CaL  228,  87  Am.  Dee. 


[d]  A  judgment  based  on  a  confession,  made 
without  any  request  on  the  part  of  the  cred- 
itor,  and  without  his  knowledge,  and  entered 
at  the  instance  of  the  debtor  alone,  will 
have  no  effect  at  the  date  of  its  entry.  It 
will  not  bar  an  action  brought  by  the  cred- 
itor, nor  will  it  estop  the  debtor  from  deny- 
ing the  fact  set  forth  j  and  its  ratification  by 
the  creditor  does  not  make  it  valid  as  against 
previous  creditors. — Wilcoxson  t.  Burton,  87 
Cal.  228,  87  Am.  Dee.  66. 

[e]  If  a  statement  for  the  entry  of  a  judg- 
ment by  confession  on  a  promissory  note 
merely  states  that  the  note  was  given  for 
money  due,  the  judgment  entered  upon  it  is 
prima  facie  fraudulent  as  to  the  creditors  of 
the  defendant,  but  it  is  not  so  fatally  defec- 
tive as  to  be  void.  The  presumption  which 
arises  that  such  judgment  was  fraudulent 
may  be  rebutted  by  proof  of  the  necessary 
facts  which  were  omitted  from  the  statement. 
Pond  T.  Davenport,  44  Cal.  481. 

[f]  Judgment  by  confession  is  void  as  to 
ereditors,  if  the  statement  as  to  the  indebt- 
edness is  defective. — Pond  t.  Davenport,  49 
CaL  825. 

[g]  Judgment  by  confession  without  process 
is  not  void  as  to  creditors,  because  debt  sued 
for  was  not  matured. — ^Pond  v.  Davenport,  45 
CaL  225. 

[h]  Where,  by  collusion,  and  for  the  pur- 
pose of  defrauding  other  creditors,  one  cred- 
itor obtains  judgment  against  the  debtor  for 
a  larger  sum  than  is  due,  such  judgment  is 
void  as  to  the  other  creditors. — Anderson  v. 
Bank  of  Lassen  County,  140  Cal.  605,  74  Pac 
887. 

{  14.  DeelaratloB  of  Homestead. 

[a]  Homestead  right  may  be  exercised 
against  existing  ereditors  without  imputation 
of  fraud.— King  Gotz,  70  Cal.  242,  11  Pac. 
656. 

[b1  A  homestead  is  not  fraudulent  as  to 
creditors  of  the  declarant  because  made  dur- 
ing progress  of  litintion  which  subsequently 
results  in  an  orolnan'  money  judgment 
against  him.— Pitzell  v.  Leaky,  78  CaL  477,  14 
Pae.  198. 

I  IS.   Oonrexslon  of  FutMCgUp  Beal^  Into 
Homestead. 

]  [a]  A  partnership  owned  a  tract  of  land,  a 
portion  of  which  was  occupied  by  one  part- 
ner as  a  homestead.  The  firm  becoming  em- 
barrassed, the  partners  divided  the  real  es- 
tate between  them  and  executed  deeds  from 
one  to  the  other,  so  that  the  partner  who  oc- 
eapied  a  homestead  on  the  land  might  have  a 
tiUe  to  the  same  and  declare  it  to  be  his 


homestead,  under  the  statute.  Held,  that  the 
jury  were  justified  in  finding  this  conveyance 
fraudulent  as  to  creditors,  and  that  the  land 
still  remained  liable  for  the  partnership 
debts.— Bishop  Hubbard,  88  Cal.  514,  83 
Am.  Dee.  132. 

{  16.   Bemovsl  of  Lien  fnnn  Homestead. 

[a]  Bemoval  of  lien  from  homestead,  which 
is  but  the  consequence  of  an  act  lawful  in 
itself,  is  not  fraudulent  as  to  creditors. — 
Bandall  v.  Bufllngton,  10  Cal.  491. 

{  17.   Gifts  or  Voluntary  Oonveyances. 

[a]  Voluntary  conveyance  by  insolvent 
debtor  is  not  necessarily  fraudulent  and  void 
as  to  creditors,  and  a  fraudulent  intent,  which 
is  itself  a  question  of  fact,  will  not  be  neces- 
sarily inferred  from  such  facts. — ^Threlkel  v. 
Scott,  80  CaL  351,  26  Pac  879. 

[b]  Courts  and  juries  may  declare  a  gift 
void  as  having  been  made  with  intent  to  de- 
fraud creditors  as  matter  of  fact,  but  in  this 
state  there  are  no  creditors  under  whom  the 
law  will  or  can  pronounce  the  gift  void  as 
matter  of  law.— Knox  v.  Moses,  104  CsL  602, 
88  Pae.  318. 

§  18.  Beorganlzatlon  of  Corporation. 

[a]  Where  persons  interested  in  a  corpora- 
tion form  a  new  one,  the  persons  owning  the 
old  stock  of  the  corporation  receive  in  ex- 
change therefor  stock  of  the  new,  and  the 
trustees  then  cause  the  property  of  the  old 
corporation  to  be  conveyed  to  the  new,  the 
conveyance  is  a  fraud  upon  the  creditors  of 
the  old  corporation. — San  Francisco  etc.  By. 
Co.  ▼.  Bee,  48  Cal.  398. 

Foe  AnTHOBims  from  Othsr  States: 

See  20  Cyc.  404;  24  Cent.  Dig.,  cols.  91, 
98,  t  59. 

S  19.  Transfer  Ont  of  Ordlnazy  Oonrse  of 

Business. 

[a]  A  transfer  of  part  of  the  books  of  a 
retail  merchant  would  not  be  in  the  usual 
and  ordinary  course  of  business. — Ballou  v. 
Andrews  Banking  Co.,  128  CaL  562,  61  Pac 
102. 


a   PEOPEBTT    AND    RIGHTS  TBANS- 
FEBBED. 

S  SO.  Intccast  of  Debtor  in  Property. 

[a]  Where  a  judgment  debtor  sold  land  to 
which  he  had  acquired  a  pre-emption  right,  to 
defraud  a  judgment  creditor,  and  the  pur- 
chaser pre-empted  the  land  and  obtained  a 
patent  therefor,  such  creditor  cannot  attack 
the  patent  for  fraud,  or  the  title  held  by  the 
purcnaser,  since  at  the  time  of  the  conveyance 
the  debtor  had  no  interest  in  the  land  liable 
to  sale  on  execution. — ^Moore  v.  Besse,  43  Cal. 
61L 
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[b]  Whett  a  debtor,  being  in  possession  of 

a  portion  of  the  public  lands  open  to  pre- 
emption, conveyed  the  land  to  bis  father  with- 
out consideration,  it  operated  as  a  fraud  on 
his  creditors  only  to  the  extent  of  the  inter- 
est which  the  creditors  wonld  have  acquired 
by  purchase  under  the  execution  of  the  land 
so  conveyed;  and,  the  only  title  of  the  debtor 
being  the  personal  privilege  of  filing  a  decla- 
ration and  taking  other  steps  to  procure  the 
title  of  the  United  States,  the  fraud  of  the 
debtor  in  conveying  any  right  he  might  have 
could  not  affect  the  patent  afterward  ac- 
quired by  the  debtor's  grantee. — ^Uoore  t. 
Besse,  43  Cal.  511. 

Fob  AuTHonms  noH  Otheb  States: 

See  24  Cent  Dig.,  eols.  141-148,  fit  102, 
103. 

I  21.  HomeBtMrfl  ud  FiOMOds  of  Homo- 
stead. 

[a]  A  voluntary  gift  by  a  husband  to  his 
wife  of  the  proceeds  of  a  sale  of  their  home- 
stead is  not  per  se  fraudulent,  as  against  hin 
creditors.— Wetherly  r.  Straus,  03  Cal.  283, 
28  Pae.  1045. 

[b]  The  mere  fact  that  property  conveyed 
by  an  insolvent  debtor  to  a  creditor  with  in- 
tent to  prefer  him  is  of  such  a  nature  that  it 
could,  and  probably  would,  have  been  set 
aside  to  the  debtor  as  a  homestead,  does  not 
render  the  conveyance  any  the  less  a  fraud 
on  the  other  creditors. — La  Point  v.  Blan- 
chard,  101  Cal.  549,  36  Pac.  98. 

[c]  Stock  in  a  corporation  purchased  with  a 
part  of  the  proceeds  of  a  loan  secured  by 
mortgage  on  a  homestead,  held,  under  Civil 
Code,  section  3441,  to  be  the  separate  prop- 
erty of  the  wife  as  against  the  husband's 
creditors. — ^Tardley  v.  San  Joaqnin  Valley 
Bank  (CaL  App.),  86  Pae.  978. 

[f]  A  Tolttutary  eonveyaneB  of  a  homesteaci 
cannot  be  regarded  as  in  frand  of  creditors, 
since,  being  exempt  from  execution,  its  trans- 
fer could  not  hinder  or  prejudice  them. — 
Nicholdson  t.  Nesbitt  (Cal.  App.),  88  Pae. 
725. 

FOS  AtTTHOBmSS  FROM  OtHIB  STATRS: 

See  20  Cye.  381-389;  24  Cent.  Dig.,  cols. 
156-165,  SS  118-127. 

{  22.  Insnrance  Policy. 

[a]  Where  an  insurance  policy  payable  to 
the  surviving  wife  of  the  insured  was  as- 
signed by  her  after  the  death  of  the  insured, 
without  consideration  moving  to  her,  to  an 
annt  who  was  a  creditor  of  the  insured,  with 
intent  to  hinder,  delay  and  defraud  the  judg- 
ment creditors  of  the  assignor,  such  creditors 
are  entitled  to  the  payment  of  their  claims 
out  of  the  proceeds  of  the  policy  as  against 
the  assignee.— Fidelity  etc.  Co.  v.  Thompson, 
128  CaL  506,  61  Pae.  94. 

D.   INDEBTEDNESS,    INSOLVENCY  OB 
INTENT  OF  GRANTOE. 

BOLVENOT  OF  GRANTOR.  |  23. 

  P0S8E8BI0M  OF  OTHEB  MEANS,  |  i4. 


INSOLVENCY  OP  ORAHTOS.  |  »5. 
INTENT  TO  DEraAUD  EXISTING  OREDITOBS, 
I  26. 

  TRANSFER  TO  DEFEAT  ATTACHMENT,  | 

27. 

INTENT  TO  DEFRAITD  SUBSEQUENT  CREDI- 
TORS. I  38. 

ZNTCHl'  TO  DEFRAD1>  SUBSEQUENT  PUR- 
CHASER, I  29. 

EFFECT  OF  GOOD  FAITH  OF  GRANTOR,  |  80. 

§  28.  Bolvmcy  Of  Grantor. 

[a]  A  conveyance  made  with  a  personal  in- 
tent to  defraud  creditors  is  fraudulent  and 
void,  though  the  debtor  has  ample  property 
to  pay  his  debts. — First  Nat.  Bank  Max- 
well, 123  CaL  360,  60  Am.  St  Bsp.  64,  55  Pae. 
980. 

Fob  Atithorities  fbou  Othbb  Statks: 

See  20  Cye.  453-455  ;  24  Gent  Dig.,  eob. 
187-215,  fiS  141-158. 

§  24.  FoBsenloii  Of  OtliOE  Keins. 

[a]  ''Means"  from  which  debts  are  to  b« 
paid  need  not  exist  in  this  state;  they  mar 
exist  in  another  state. — Cook  Cockins,  117 
Cal.  155,  48  Pae.  1025. 

[b]  The  possession  of  other  means,  thoagh 
competent  as  evidence  tending  in  some  meas- 
ure against  the  eonclusion  of  fraudulent  in- 
tent, IS  not  conelnsive  against  it;  and  if  the 
fraudulent  intent  is  found  to  exist,  the  con- 
veyance is  void,  notwithstanding  the  debtor 
has  other  property  ample  in  amount  to  satisfy 
his  creditors. — First  Nat.  Bank  of  Los  An- 
geles V.  Maxwell,  123  Cal.  360,  69  Am.  St 
Bep.  64,  56  Pae.  980. 

Fm  AuTHOBrnKs  fbou  Othxb  Statss: 

See  24  Cent  Dig.,  cols.  189-192,  88  144, 
145. 


§  26.   Insolvency  of  Grantor. 

[a]  Voluntary  conveyance  by  an  inaolTont 
is  void.— Swarts  t.  Hazlett,  8  CaL  118. 

[b]  Evidence  that  the  grantor  was  insolvent 
without  the  property  conveyed,  and  ae^a  rea- 
sonable man  ought  to  have  known  so,  is  sof- 
ficient  to  invalidate  the  conveyance  as  to  him 
in  favor  of  his  creditors. — Swarta  t.  Hazlett, 
8  Cal.  118. 

[c]  Trader  is  insolvent  when  he  is  nnable 
to  pay  his  debts  as  they  become  due  in  ordi- 
nary course  of  business. — Saery  v.  Lobree,  84 
Cal.  46,  23  Pac.  1088. 

[d]  Mere  inability  to  pay  particular  debt 
in  money  when  due  does  not  make  one  in- 
solvent whose  resources  are  sufficient  to  meet 
debts  as  they  become  due  in  ordinary  course 
of  business.— Saery  T.  Lobree,  84  OaL  49,  23 
Pac.  108S. 

Se]  A  deed  will  not  be  set  aside  as  in  frand 
creditors  where  the  only  evidence  of  frand 
was  that  five  years  after  the  conveyance  an 
execution  against  defendant  was  returned  on- 
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Mtisfled;  there  being  no  evidence  of  hia  finan* 
eial  condition  at  the  time  of  the  convejance. 
-Windhana  t.  Bootz,  98  Oal.  617,  28  Pac  507. 

[f]  On  the  iaane  aa  to  the  mlTonoj  of  the 
grantor  at  the  time  of  a  Tolnntary  convej- 
anee,  there  was  eridence  that  he  was  a  mem- 
ber  of  a  firm  whose  books  showed  aasets  eon- 
siderablj  in  excess  of  liabilities,  bat  that  the 
firm  sbortlj  afterward  aaeigned  for  the  ben- 
efit of  creditors,  and  that  the  assignee,  after 
aeven  years,  had  been  unable  to  reimbnrse 
himself  for  money  advanced  to  pay  firm 
debts;  that  judgment  was  rendered  againat 
the  grantor  on  an  individnal  debt,  which  he 
compromised  for  fifty  per  cent;  that  he  owed 
several  thousand  dollars  in  individual  debts; 
and  that  he  owned  an  interest  in  a  land  apec- 
nlation,  the  value  of  which  was  placed  by 
witnesses  at  between  twenty  thousand  dol- 
lars and  thirty  thousand  dollars,  but  which 
proved  worthless.  Held,  that  a  finding  that 
the  grantor  was  insolvent  was  warranted.— 
Hayford  t.  WaUace  (Cal.),  M  Pac.  801. 

[g]  A  transfer  of  property  by  an  insolvent 
judgment  debtor  to  his  wife  without  consid- 
eration, made  after  an  order  for  bis  exam- 
ination in  Bopplementary  proceedings  bad 
been  served,  and  on  the  day  before  that  set 
for  the  hearing,  is  fraadnlent.— Wohers 
Bossi,  57  Pae.  73. 

FOK  AuTHMims  FBOM  Othkb  Statu: 

See  SO  Cyc.  449,  455-461;  24  Cent.  Dig^ 
eols.  179-184,  SS  138,  139. 

I  26.  Intent  to  Deftand  ExistiBg  Oredlton. 

[a]  Sale  by  insolvent  to  discharge  liens  on 
his  nomestead  most  be  considered  a  fraud  in 
fact  and  in  law,  where  not  made  to  a  creditor 
in  payment  of  his  debt  alone,  and  free  from 
knowledge  of,  or  collusion  with,  the  debtor's 
object.— BiddeU  v.  Shirley,  5  Cal.  488. 

[b]  A  hnsband  gave  and  deeded  to  his  wife 
land  worth  about  six  thousand  dollars.  At 
the  time  he  was  engaged  in  many  enterprises, 
and  his  assets  and  liabilities  each  approxi- 
mated seven  hundred  thoasand  dollars.  He 
filed  no  homestead  on  his  residence  property, 
also  worth  about  six  thousand  dollars,  and  it 
finally  passed  to  bis  creditors.  He  continued 
his  vast  enterprises  about  three  and  a  half 
years  after  the  transfer.  Held,  that  the  facts 
BDpported  a  finding  that  the  transfer  was  not 
made  with  intent  to  defraud  his  creditors. — 
Knox  V.  Moses,  104  Cal.  502,  38  Pac.  318. 

[c]  The  facte  that  at  the  time  of  the  pay- 
ment by  a  mortgagor  to  the  mortgagee  of  the 
proceed  of  his  crop,  his  creditors  were  press- 
ing him,  and  fears  were  expressed  that  the 
same  might  be  attached,  did  not  render  the 
payment  fraudulent  as  to  creditors,  where  it 
was  made  under  mistake  of  law  by  all  the  par- 
ties that  the  mortgagee  was  entitled  thereto. 
Gregory  v.  Clabrough 's  Exrs.,  129  CaL  475,  62 
Pac.  72. 

POB  AUTHOUTIES  FBOU  OtHEB  StATBS: 

See  20  Cye.  461;  24  Cent,  Dig.,  eols.  215- 
237,  SS  159-177, 


I  27.   bansfw  to  Defeat  AttaduMnt. 

[aj  A  confession  of  judgment  to  a  bona  fide 
creditor,  made  without  his  knowledge,  and 
the  issuing  of  an  execution,  and  making  levy 
nnder  it,  by  the  judgment  debtor,  done  with 
the  knowledge  that  another  creditor  is  about 
to  attach,  and  for  the  purpose  of  defeating 
his  attachment,  are  void  aa  to  him. — ^Byan  t. 
Daly,  «  CaL  238. 

§  28.  Intent  to  Dsfiraiia  Bnhwaiieiit  Cred- 
itors. 

[a]  A  deed  of  gift  fraudulent  in  its  incep- 
tion, and  made  with  an  intent  to  enable  the 
grantee  to  defraud  future  creditors,  is  void 
as  to  sneh  creditors. — Bush  ft  Mallett  Co.  t. 
Helbing,  184  Cal.  676,  66  Pae.  967. 

Xte  AiiTH<»iTiB9  nou  Othb  Statu: 

Bse  24  Cent.  Dig.,  eok.  288-245,  S|  178- 
183. 

S  SO.  Intent  to  DttnnA  Solmqiiait  Pu- 
chaser. 

[a]  Intent  to  defraud  creditors  of  grantor  in 
a  conveyance  does  not  raise  a  presumption  of 
an  intent  to  defraud  subsequent  purchasers,— 
Lawton  Gordon,  84  CaL  86,  91  Am.  Dee, 
670. 

IVs  AuTHOBims  Roic  Othxr  States: 
See  24  Cent  Dig.,  eoL  246,  S  184. 

§  30.   Effect  of  Oood  Faith  of  Orantor. 

[a]  In  replevin,  the  attorney  for  plaintiff 
stated  that  he  would  show  that  a  brother  uf 
defendant  represented  to  plaintiff  that  one 
of  his  creditors  was  about  to  attach  plaintiff's 
property,  and  that  he  had  better  transfer  it 
to  defendant;  that  plaintiff  was  the  owner 
of  property  mnch  in  excess  of  the  debt;  that 
the  creditor  had  no  intention  of  attaching; 
that  from  these  representations  plaintiff  made 
a  bill  of  sale,  and  delivered  the  property  to 
defendant;  that  the  consideration  for  the 
sale  was  immediately  returned  to  defendant, 
according  to  agreement.  A  motion  to  non- 
suit plaintiff  on  the  ground  that  be  bad  trans- 
ferred the  property  in  order  to  defraud  his 
creditor  was  overruled.  Held  that,  since 
plaintiff  had  other  property  to  satisfy  the 
debt,  defendant  idone  was  guilty  of  fraud, 
and  that  the  motion  was  properly  refused.^ 
Vitoreno  v.  Cores,  92  Cal.  69,  28  Pac  95. 

XVn  AUTHOBITIES  FBOU  OTBU  STATES: 

Bee  24  Cent  Dig.,  eols.  246,  247,  {  185. 

E.  CONSIDEBATION. 

WANT  OF  CONSIDERATION  IN  6BHEBAL,  t  tL. 
NATURE  AND  ADEQUACY,  |  88. 

  MARRIAGE,  t  88. 

  EXISTING  DEBT,  |  84. 

UNMATURED  DEBT.  |  86. 

  FUTURE  ADVANCES,  i  8fl. 

EXCESSIVE  CONSIDERATION,  |  87. 
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§  31.  Want  of  Oonsldanttan  in  CtoimL 

[a]  Under  statatea  1890,  the  intent  to  de- 
fraad  is  a  question  of  fact,  of  which  want  of 
consideration  is  proper  evidence,  and  maet  be 
proved  to  avoid  the  deed. — Oillaii  t.  HeteaUL 
7  CaL  137. 

[b]  Want  of  consideration  in  a  convejanee 
of  realty  ii  evidence  of  fraud  toward  cred- 
itors, but  ia  not  eonelusive  thereof. — Swartz 
V.  Hazlett,  8  Cal.  118. 

[c]  Mortgage  without  consideration,  if  no 
fraud  is  intended,  is  good  against  subsequent 
creditors. — Horn  v.  Volcano  Water  Co.,  13 
CaL  62,  73  Am.  Dee.  569. 

[d]  Fnndnlent  eonveTaneea  are  an  azeep- 
tion  to  mle  that  want  of  conaideration  cannot 
be  proved  to  defeat  a  conveTanee. — ^Peek  t. 
Yandenberg,  30  Cal.  S6. 

[e]  Statute  of  frauds  does  not  annal  sale,  as 
to  the  vendor's  creditors,  solely  on  the  ground 
that  it  was  not  founded  on  a  valuable  consid- 
eration.— Thornton  v.  Hook,  36  CaL  223. 

[f]  Conveyance  made  without  consideration, 
for  the  purpose  of  defrauding  creditors  of  the 
grantor,  is  void  as  to  anch  creditors. — Lee 
Figg,  37  CaL  328,  99  Am.  Dec  271. 

[g]  Under  Civil  Code,  section  3442,  no  trans- 
fer of  personal  property  can  be  adjudged 
fraudulent  merely  for  want  of  a  valuable  con- 
sideration.—McFftdden  T.  MitohelL  54  Cnl. 
628. 

ih]  When  there  is  no  consideration,  intent 
grantee  ia  inlmaterial  if  that  of  grantor 
be  fraudulent.— Jndson  t.  Lyford,  84  Cal.  608, 
24  Pac  286. 

[S]  A  conveyance  of  land  is  not  prima  facie 
or  presumptively  fraudulent  as  against  exist- 
ing creditors  merely  because  it  is  not  made 
for  a  valuable  consideration. — Windhaus  v. 
Boots,  92  CaL  617,  28  Fae.  557. 

[j]  Under  Civil  Code,  section  3442,  aa 
amended  in  1S95,  declaring  that  a  voluntary 
transfer  without  valuable  consideration,  made 
by  a  party  while  insolvent  or  in  contempla- 
tion of  insolvency,  shall  be  void  as  against 
creditors,  it  is  not  necessary  to  prove  that  a 
transfer  by  an  insolvent  debtor  without  con- 
sideration waa  with  the  intent  to  delay  or 
defraud  his  creditors. — Gray  v.  Brunold,  140 
CaL  615,  74  Pac.  303. 

[k]  Under  section  3442  of  the  Civil  Code  as 
amended  in  1895,  a  voluntary  transfer  with- 
out valuable  consideration,  by  one  who  is  in- 
solvent, or  who  acta  in  contemplation  of  in- 
solvency, ia  void  as  against  existing  creditors, 
and  it  ia  not  required  that  an  intent  to  de- 
fraud such  creditors  should  be  shown. — Gray 
V.  Brunold,  140  Cal.  615,  74  Pac.  303. 

[I]  A  voluntary  conveyance  by  a  debtor 
while  insolvent  or  in  contemplation  of  in- 
solvency is  fraudulent  and  void  as  to  exist- 
ing creditors,  under  Civil  Code,  section  3442. 
Nixon  v.  Goodwin  (CaL  App.),  85  Pac.  169. 


Foe  AuTHOBiTixs  fbom  Othu  States: 

Bee  20  Cyc.  441;  24  Cent.  Dig.,  cols.  248- 
264,  SS  186-191. 

S  SS.  Natnn  ind  Adequey. 

J a]  Consideration  of  promise  by  transferee 
personal  property  to  uae  it  for  a  pnbUe 

Enrpose  will  aupport  the  transfer. — ^Lewin  T. 
Lopping,  67  Cal.  541,  8  Pac.  73. 

[b]  Where  the  widow,  without  consideration 
other  than  a  supposed  moral  obligation  and 
a  promise  made  to  the  husband  to  pay  his 
debt  without  legal  obligation  to  do  so,  made 
a  guaranty  to  pay  her  husband's  note  to  the 
assignee  of  the  policy,  such  guaranty  was  a 
mere  legal  gratuity,  which  could  not  be  sup- 
ported by  a  mere  moral  obligation,  and  could 
not  constitute  a  legal  consideration  to  sup- 
port the  assignment  of  the  policy. — ^Fidelity 
etc.  Co.  T.  Thompson,  128  CaL  506,  61  Pac. 
94. 

[c]  The  transfer  of  the  note  of  the  husband 
by  the  assignee  of  the  policy  to  the  assignor 
thereof  in  trust  for  collection,  by  the  as- 
signor, who  was  executrix  of  the  will 
of  her  insolvent  husband,  and  to  i>ay  the  sums 
collected  according  to  a  declaration  of  trust 
made  by  the  assignor,  cannot  constitute  a 
consideration  for  a  personal  guaranty  of  the 
note  by  the  assignor  of  the  policy,  nor  for 
the  assignment  of  the  policy. — ^Fidelity  etc 
Co.  T.  Thompson,  128  CaL  506. 

[d]  Where  the  evidence  shows  that  a  busi- 
ness was  originally  bought  by  a  husband  in 
the  name  of  hia  wife  for  the  benefit  of  his 
daughter,  and  to  be  transferred  to  her  upon 
her  working  for  a  year  in  the  store,  and  she 
performed  her  part  of  the  contract,  the  trans- 
fer was  not  fraudulent  as  against  the  ered- 
ztOTS  of  the  parents,  though  the  mother  lived 
with  the  daughter,  and  assisted  her  in  the 
business,  the  property  that  was  transferred 
being  only  of  the  value  of  three  hundred  and 
sixty  dollars. — ^Hunt  T.  Hammel,  142  CaL  456, 
76  Pac  378. 

F(»  AuTHoamxs  fbom  Othib  States: 

See  20  Cyc  489-508;  24  Cent.  Dig.,  cols. 
264-268,  S8  192-196. 

I  83.   Muriage. 

[a]  Marriage  ia  the  highest  and  most  valu- 
able of  considerations;  and,  when  a  conveyance 
is  made  upon  anch  consideration,  the  grantee 
if  guiltless  of  fraud,  is  at  least  in  as  firm 
and  secure  a  position  aa  if  ahe  had  paid  in 
money  the  full  .value  of  the  property  con- 
veyed.—Cohen  r.  Knox,  90  Cal.  266,  27  Pac 
215. 

Fc»  ADTBORrnxB  raoY  Othxe  States: 

Bee  20  Cyc.  504-507;  24  Cent.  Dig.,  eols. 
322-331,  S5  236-242. 

§  84.   Existing  Debt. 

[a]  Sale  in  payment  of  antecedent  debt  Is 
not  void  because  buyer  knew  other  debtors 
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would  be  delayed  thenbT,— Bon  Bedgwiek. 

69  Cal.  250,  10  Pae.  400. 

[b]  Pre-«xi>tiBg  debt  u  nffieient  eonridera- 
tion  to  mpport  eonveyanee  giving  one  cred- 
itor preference  over  another. — Sannderson  v. 
Broadwell,  82  CaL  133,  23  Pac.  36. 

[ej  Where  F.,  when  free  from  debt,  givet 
money  to  L.,  and  afterward  borrows  it,  a  deed 
in  payment  thereof  baa  a  good  coniideration, 
as  against  creditors  of  F. — Caaev  t.  Leggett, 
125  Cal.  664,  58  Pac.  864. 

Tom,  AuTHouTtn  nou  Othee  Statss: 

See  20  pyc.  497-504;  84  Cent.  Dig.,  oob. 
288,  289,  I  212;  cols.  300-322,  9S  219- 
235. 

I  S6.   TJnmatnied  Debt. 

[a]  A  judgment  on  several  notes,  one  of 
which  was  not  doe  at  the  conunencement  of 
the  Boit,  is  constructively  fraudulent,  and  en- 
tirely void  aa  againat  ereditora.— -Taaffe  v. 
Joaephson,  7  Cal.  358. 

[b]  A  judgment  by  confession  is  not  void 
as  to  creditors  because  the  action  is  com- 
menced before  the  maturity  of  the  cause  of 
action.— Pond  v.  Davenport,  45  Cal.  225. 

[e]  Decedent's  widow,  without  considera- 
tion, guaranteed  payment  of  decedent's  past 
due  note  on  the  back  thereof,  and  the  payee 
indorsed  and  delivered  the  note  to  the  widow, 
taking  back  a  written  declaration  that  she 
held  it  in  trust  for  collection  and  to  pay  the 
sams  collected  for  certain  specific  purposes, 
retaining  any  balance  for  her  children. 
Ijater,  and  while  insolvent,  she  made  an  as- 
aignment  of  decedent's  life  insnranee  policy 
to  the  payee.  Held,  that  such  assignment 
was  void  as  to  existing  creditors  of  the 
widow,  though  their  judgments  were  obtained 
aubseqnent  to  the  assignment. — Fidelity  db 
Casualty  Co.  v.  Thompson,  128  Cal.  506,  61 
Pae.  94. 

§  36.   future  Advances. 

[a]  A  mortgage  knowingly  given  to  secure 
a  greater  sum  than  is  due,  but  made  in  good 
faith  to  secure  future  advances  expected  to  be 
made,  is  valid,  though  it  does  not  express  on 
its  face  the  object  of  the  exeesB. — Tully  v. 
Harloe,  35  Cal.  302,  95  Am.  Dec.  102. 

[b]  A  mortgage  knowingly  given  for  a 
greater  sum  than  is  due,  and  not  made  in 
good  faith,  but  as  pretended  security  for  fu- 
ture advances,  ia  fraudulent  as  to  the  cred- 
itors of  the  mortgagor. — Tulley  v.  Harloe,  35 
Cal.  302,  95  Am.  Dec.  102. 

[c]  A  conveyance  by  an  insolvent  debtor, 
with  the  intention  of  using  the  proceeds 
thereof  in  discharge  of  the  daims  of  certain 
of  his  creditors,  need  not  be  made  for  cash  in 
hand. — Priest  Brown,  100  Cal.  626,  35  Pae. 
323. 

Pen  AnTHOBims  tmou  Othee  States: 

See  20  Cye.  404;  24  Cent.  Dig.,  cob.  284- 
287,  8  210. 


f  87.  BKenlTt  OoiuldflnitlaL 

[a]  A  judgment  ia  void  which  is  based  on 
a  confession  for  a  larger  sum  than  the  debt 
due,  and  which  is  made  in  fraud  of  creditors. 
WilcozMin  T.  Burton,  87  Cal.  828,  87  Am.  Dee. 
66.  > 

[b]  Transfer  to  creditor  of  property  largely 
in  excess  of  debt  is  elrcnmstanee  ten£ng 
to  prove  fnud.— Snkeforth  Lord,  87  C^ 
408,  85  Pa«.  497. 

F.   BSLATIONSHIP  OF  PABTIES. 

IN  GENERAL,  |  8S. 
FABENT  OP  CHILD,  |  89. 

  PROCURING  CONVEY ANOB  TO  CHILI},  | 

40. 

HUSBAND  A2n>  WIFE,  |  41. 

I  38.   In  QenetiL 

[a]  Belatiouship  existing  between  parties  is 
a  matter  wholly  immaterial;  and  the  fact  that 
a  vendor  and  vendee  are  husband  and  wife, 
or  parent  and  child,  ia  no  reason  why  the  pro- 
visions of  the  statute  should  receive  a  differ- 
ent or  more  liberal  construction. — Murphy 
r.  Mulgrew,  108  Cal.  647,  41  Am.  St.  Bep. 
800,  36  Pac.  857. 

Fob  AuTHOEmsa  rsoH  Otheb  Statis: 

See  20  Cye.  451;  24  Cent.  Dig.,  cols.  444- 
446,  S  380. 

I  39.  Parant  ebA  Child. 

[a]  Where  a  parent  executes  to  his  infant 
son  a  conveyance  of  property  iu  consideration 
of  services  performed,  ft  must  be  considered 
aa  a  voluntary  conveyance  without  legal  con- 
sideration, aa  he  is  not  legally  bound  to  pay 
for  his  son's  services.  Such  a  deed  is  there- 
fore void  against  the  ereditora  of  the  parent 
If  made  when  hie  remaining  property  is  in- 
sufficient to  pay  his  debts. — Swarts  v.  Haz- 
lett,  8  Cal.  118. 

[b]  A  deed  by  a  father  to  his  eight  chil- 
dren of  eight-ninths  of  25,000  acres  of  land, 
for  and  in  consideration  of  ' '  natural  love  and 
affection, ' '  and  the  sum  of  four  hundred  and 
sixty-one  dollars,  held  to  be  a  donation  and 
not  a  sale.—Salmon  v.  Wilson,  41  Cal.  695. 

[e]  In  action  brought  by  daughter  to  whom 
her -father  had  conveyed  property  in  consider- 
ation of  her  marriage  to  restrain  an  execution 
sale  of  the  property  by  a  judgment  creditor  of 
the  father,  an  objection  by  the  creditor  that 
the  antenuptial  contract  was  not  in  writing 
is  not  tenable.— Oohen  v.  Knox,  00  Cal.  266, 
27  Pae.  215. 

[d]  The  mere  fact  that  the  person  to  whom 
an  assignee  of  a  mortgage  assigned  it  was 
the  father  of  the  mortgagee  is  no  evidence 
that  he  was  not  a  bona  fiilo  purchaser,  but  was 
participating  in  a  fraud,  by  which  the  prop- 
erty should  be  gotten  out  of  the  reach  of  the 
mortgagee's  creditors. — Gray  v,  Oalpin,  98 
Cal.  633,  33  Pac.  725. 

[e]  To  sustain  a  parol  gift  of  land  by  a 
mother  to  her  son,  the  facts  must  be  such  that 
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it  would  be  a  frand  on  the  donee  if  the 
contract  were  not  enforced,  and  a  mere  ex- 
preSBion  of  intention  os  the  part  of  the 
mother  to  give  the  land  to  the  son,  and  per- 
mitting him  for  some  jears  to  take  the  rents 
and  profits,  where,  although  she  conveyed 
land  by  way  of  gift  to  other  children,  she  re- 
tained the  title  to  that  in  dispute  until  after 
she  had  incurred  a  large  indebtedness  as 
surety,  for  which  she  had  been  sued,  when 
she  conveyed  the  land  to  the  son  without  bis 
knowledge,  does  not  make  a  case  which  war- 
rants a  eonrt  of  equity  in  sastainiDgthe  eon- 
veyanee  as  against  her  creditor.— ^ank  of 
Willows  v.  SmaU,  144  Cal.  709,  78  Pae.  368. 

[f  ]  A  voluntary  conveyance,  made  by  a  par- 
ent to  a  child  in  good  faith  by  way  of  ad* 
Taneement,  will  be  sustained,  although  the 
parent  may  be  at  the  time  indebted,  provided 
he  has  property  remaining  clearly  and  abun- 
dantly able  to  satisfy  all  subsisting  debts. — 
Windhaua  v.  Bootz,  25  Pac.  404. 

Fob  AuTHOBiTias  tbou  Other  Statu: 

See  20  Cyc.  607,  608;  24  Cent.  Dig.,  cols. 
478-486,  SS  347-350. 

%  40.   Procnring  OooTeyancfl  to  ObUd. 

[a]  When  a  father,  for  the  purpose  of  de- 
frauding his  creditors,  purchases  property 
and  causes  the  same  to  be  conveyed  to  a 
daughter,  a  court  of  equity  will,  at  the  suit 
of  a  judgment  creditor,  deelarie  the  deed 
fraudulent  and  void. — Lander  T.  Beers,  48 
Cal.  546. 

%  41.  Hnsband  and  Wlfe^ 

[a]  Provision  made  by  husband  for  wife  ia 
not  void  as  against  subsequent  creditors,  pro- 
vided husband  is  solvent  at  the  time. — ^Wella 
V.  Stout,  9  Cal.  479. 

[b]  Voluntary  eonveyanee  by  insolvent 
debtor  to  his  wife  is  good  as  against  subse- 
quent creditors,  unless  made  with  intent  to 
defraud.— Wells  v.  Stout,  9  Cal.  479. 

[c]  A  conveyance'  of  property  by  a  husband 
to  his  wife,  not  appearing  to  have  been  his  sep- 
arate property,  or  to  have  been  made  as  a 
gift  or  by  way  of  exchange  for  any  separate 

f property  of  the  wife,  does  not  affect  the  va- 
idity  of  a  subsequent  mortgage  of  the  same 
property  executed  by  the  husband  alone.^ — 
Kohner  v.  Ashenaoer,  17  Cal.  578. 

^d}  Voluntary  conveyance  of  husband  to 
wife  is  not  presumed  fraudulent  against  sub- 
sequent ereditorB. — Hnssey  t.  Castle,  41  CaL 

239. 

[e]  One's  gift  of  a  piano  to  his  wife  is  not 
fraudulent  as  against  those  afterward  becom- 
ing his  creditors. — ^Kane  v.  Pesmond,  68  Oal. 

464. 

[f]  A  voluntary  conveyance  to  a  wife  can- 
not be  impeached  by  the  creditors  of  the 
grantor  merely  upon  the  ground  of  his  indebt- 
edness at  the  time  of  the  conveyance,  if  he 
retains  sufficient  property  with  which  to  dis- 


charge his  debts. — ^Morgan  t.  Heoker,  74  Cal. 

540,  16  Pac  317. 

[g]  There  is  nothing  fraudulent  per  se  ia 
fact  that  husband  conveys  land  to  wife  in 
consideration  of  affection,  and  she  declares 
homestead  thereon. — McEaehrow,  In  re,  82 
CaL  225,  28  Pae.  40. 

[h]  Creditor  of  husband  cannot  levy  on 
property  transferred  to  wife  and  inventoried 
and  recorded  as  hers,  on  ground  of  want  of 
delivery  and  change  of  possession. — Carter  v. 
McQuade,  83  Cal.  278,  23  Pac.  348. 

[i]  The  law  cannot  pronounce  a  deed  of  gift 
from  a  husband  to  his  wife  to  be  fraudu»nt 
and  void,  as  against  the  creditors  of  the  hus- 
band where  the  court  finds  as  a  fact  that  it 
was  not  made  with  fraudulent  intent. — Knox 
T.  Moses,  104  Cal.  502,  38  Pac  318. 

[j]  Sale  of  personal  property  by  husband 
to  wife  is  void  under  statute  of  frauds,  as 
against  his  creditors,  if  not  followed  by  an 
immediate  delivery  and  actual  and  contin- 
ued change  of  possession,  and  if  the  posses- 
sion and  control  thereof  by  the  husband  re- 
mains the  same  as  before  the  sale. — O'Kane 
V.  Whelan,  124  Cal  200,  71  Am.  St.  Bep.  42, 
5«  Pac  880. 

[k]  Fact  that  wife  subsequently  nuide  and  re- 
corded an  inventory  of  her  separate  {ffoperty, 
including  the  personal  property  for  wMeh  a 
bill  of  sale  was  given  her  by  the  husband, 

cannot  dispense  with  the  necessity  of  a  de- 
livery and  actual  and  continued  change  of 
possession  of  the  goods  sold,  to  make  the 
transfer  valid  as  against  existing  creditors  of 
the  husband.  Section  165  of  the  Civil  Code 
is  not  entitled  to  such  a  construction  as  would 
nullify  the  provisions  of  section  3440  of  that 
code  as  to  fraudulent  transfers  of  personal 
property.— O'Kane  v.  Whelan,  124  CaL  200,  71 
Am.  St.  Bep.  42,  66  Pac  880. 

[1]  Wife  acquires  no  title  to  property,  as 
against  her  husband's  creditors,  under  a  deed 
of  gift  executed  by  her  husband  when  ill,  to 
secure  the  property  to  her  in  case  of  his 
death,  where  be  subsequently  recovers,  and 
uses  the  property  in  bis  business. — O'Kane  v. 
Whelan,  124  ClO.  200,  71  Am.  St.  Bep.  42,  56 
Pac  880. 

[m]  Civil  Code,  section  3442,  provides  that 
a  transfer  of  property  voluntarily  by  a  party 
while  insolvent  or  in  contemplation  of  insol- 
vency shall  be  fraudulent  as  to  existing  cred- 
itors. A  wife  bought  with  her  own  means 
a  lot,  and,  as  a  part  of  the  consideration,  as- 
sumed an  encumbrance  thereon.  Before  the 
conveyance  was  executed,  her  husband  agreed 
that,  if  the  deed  made  him  a  cograntee  with 
his  wife,  be  would  pay  the  encumbrance. 
The  deed  was  so  made,  but  he  failed  to  pay 
the  encumbrance,  and  the  wife  paid  it.  Four 
days  before  he  filed  a  petition  in  insolvency 
he  executed  a  deed  of  the  premises  to  his 
•wite.  Held,  that  when  the  wife  paid  the  en- 
cumbrance, it  created  an  implied  obligation 
on  her  husband's  part  to  pay  her  the  amount 
thereof,  ud  hie  deed  to  her  was  given  in  dis- 
charge thereof,  and  was  not  void  as  bein^ 
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without  ft  Tolaablo  consideration. — Greena- 
waUt  V.  MaeUer,  126  CaL  636,  59  Pac.  137. 

[d]  Mere  gift  of  moneys  by  an  insolTent 
husband  to  hia  wife,  made  after  an  order  of 
examination  has  been  served  upon  the  hus- 
band hj  his  Judgment  ereditora,  most  be  in- 
ferred to  have  been  made  with  intent  to  hin- 
der the  judgment  ereditora  in  the  collection 
of  their  judgment;  and  a  floding  in  such  case 
that  there  was  no  such  intent  in  fact  is 
against  the  evidence. — ^Wolters  t,  Boaai.  126 
Cal.  644,  59  Pac.  143. 

^o]  Where  a  husband  made  a  fraudulent 
gift  of  all  of  his  land  to  his  wife,  pending  an 
action  for  slander  against  him,  and  with  the 
design  to  defeat  any  judgment  which  might 
be  recovered  against  him  in  the  action,  the 
plaintiff  therein  is  entitled,  as  an  existing 
creditor,  to  assail  the  transfer,  after  obtain- 
ing judgment  and  title  under  execution  sale 
against  the  husband. — Chalmers  v.  ^beehy, 
132  Cal.  459,  84  Am.  St.  Bep.  62,  64  Pac 
709. 

[p]  The  fact  that  the  plaintiff's  title  con- 
sists of  a  conveyance  made  by  her  husband 
while  indebted  to  the  defendant,  who  is  seek- 
ing to  sell  the  property  under  execution 
against  him,  can  only  be  considered  as  a  cir- 
eumstaace  in  determining  the  final  question 
whether  or  not  the  conveyance  was  made 
with  a  fraudulent  intent  as  to  creditors;  but 
the  conveyance  cannot  be  presumed  fraudu- 
lent, in  advance  of  the  trial,  upon  an  appli- 
cation for  a  temporary  injunction  to  prevent 
the  clouding  of  the  plaintiff's  title,  and  she 
cannot  be  compelled  to  allow  the  sale,  and  to 
resort  to  an  independent  action  to  remove  the 
cloud. — Einstein  v.  Bank  of  California,  137 
CaL  47,  69  Pac  616. 

[q]  Fact  that  wife,  on  reeeipt  of  deed  from 
husband,  promised  to  pay  all  his  debts,  does 
not  preclude  a  finding  that  it  was  in  fraud 
of  bis  creditors,  since  it  may  have  been  in- 
tended to  give  her  an  advantage  as  to  the 
time  of  payment. — ^ThrellEel  t.  Scott,  34  Pac 


[r]  A  Tolnntary  conveyance  from  husband 
to  wife  is  void  as  against  his  creditors,  irre- 
qpective  of  his  want  of  intration  to  commit 
a  fraud.— l^llcel  v.  Scott,  34  Pac  851. 

[s]  The  fact  that  one  conveys  a  la^e  por- 
tion of  his  property,  without  valuable  con- 
sideration, to  his  wife,  knowing  at  the  time 
that  his  debts  cannot  be  paid  without  recourse 
to  rach  property,  tends  strongly  to  prove  that 
the  conveyance  was  made  with  intent  to  de- 
fisud  ereditorc— Thrtikel  t.  Scott,  84  Pac 
851. 

Fom  AUTHonrnxs  tbou  Otheb  States; 

Hoaband  and  wife,  transfers  from  the 
one  to  the  other:  19  Am.  St.  Bep.  657, 
20  Am.  St.  Rep.  715,  90  Am.  St.  Bep. 
497,  notes;  56  L.  B.  A.  817,  note  See 
also,  20  Cyc.  603-606;  24  Cent  D^., 
eola.  462-477,  S$  337-346. 


Q.   TBTTSTS  AND  BESEBVATIONB  FOB 
GBANTOB. 

§  42.  Tnwt  for  Bonoflt  of  Debtw  and  His 
FamUy. 

[a]  A  deed  of  trust  by  a  debtor,  made  for 
the  use  and  benefit  of  his  wife,  at  a  time 
when  he.  is  insolvent  and  his  property,  under 
attachment,  is  frandulsnt  and  void  as 'to  his 
creditors,  under  the  statute  concerning  fraud- 
ulent conveyances. — ^Burpee  t.  Bunn,  22  CaL 
194. 

[b]  Trust  mentioned  in  eleventh  section  of 
statute  of  frauds  arises  where   the  debtor 

E laces  his  property  In  the  hands  of  a  trustee 
aving  no  beneficial  interest  therein,  to  hold 
for  his  benefit  solely,  and  enable  him  to  re- 
ceive and  enjoy  Its  income  to  the  prejudice  of 
his  creditors.—Oodchanx  t.  Mulford,  26  Cal. 
316,  85  Am.  Dec  178. 

[e]  If  person  heavily  indebted  conveys  all 
his  property  in  trust  for  himself  or  his  ehil- 
dren,  without  consideration,  inference  of 
fraudulent  intent  is  irresistible. — Judson  v. 
Lyford,  84  Cal.  509,  24  Pac  286. 

[d]  Land  conveyed  to  a  father  in  trust  for 
his  minor  son,  who  pays  the  eonsideration 
with  money  earned  by  himself,  or  given  to 
him  by  the  father,  who  is  then  solvent,  is  not 
subject  to  the  lien  of  subsequent  judgments 
against  the  father,  so  as  to  render  his  volun- 
tary conveyance  of  the  land,  after  becomiog 
insolvent,  fraudnlent  as  to  his  creditors.— 
Hayford  v.  Wallace  (CaL),  46  Pac.  293. 

I  43.  Benoflta  Beserred  to  Grantor. 

[a]  Vendor  of  plaintiff  was  in  insolvent  or 
embarrassed  eirenmstances,  and  made  a  sals 
to  the  plaintiff  to  diaeharge  debta  whieh  were 

liens  or  charges  upon  his  homestead,  for  the 
purpose  of  saving  it  to  himself,  uf  all  which 
the  plaintiff  was  aware  at  the  time  he  made 
the  purchase.  Held,  that  this  was  a  traneAc- 
tion  for  the  direct  benefit  of  the  debtor  and 
calculated  to  defraud  creditors.— Biddell  v. 
Shirley,  S  Cal.  488. 

[b]  A  transfer  of  personal  property,  accom- 
panied by  an  actual,  immediate  and  contin- 
ued change  of  possession,  is  not  fraudnlpnt 
as  to  creditors  because  made  in  consideration 
of  a  promise  by  the  transferee  to  use  the 
property  in  a  certain  manner,  which  would 
confer  pecuniary  profit  os  the  transferrer.— 
Lewin     Hopt^ng,  67  CaL  641,  S  Pac  73. 

Fob  AuTHonriKi  noii  Othkb  States: 

See  24  Cent.  Dig.,  eols.  489-S08,  IS  852- 

359. 

g  44.  Beserratlon  of  Snrplns  Om  Indobt> 
ednoss  to  Orantec 

[a]  Where  sale  of  personalty,  unaccom- 
panied by  delivery,  is  absolute  in  terms,  but 
with  an  understanding  between  vendor  and 
vendee  that  it  was  only  to  operate  as  a  mort- 
gage, then  it  is  a  secret  trust  as  to  the  snr- 
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§\ua,  and  void  as  to  credlton. — Chenery  v. 
aimer,  6  Cal.  119. 

[b]  If  a  debtor  makes  a  lale  of  hia  peraonal 
property  to  one  of  his  creditors,  with  an  nn- 
deretandiog  that  oat  of  the  proceeds  of  a  sale 
of  tbe  property  the  creditor  shall  retain 
enough  to  pay  bis  own  debt,  and  then  pay 
certain  other  creditors,  and  then  pay  the  iwl- 
uiee  of  the  proceeds  over  to  the  debtor,  and 
this  sale  is  made  to  prerent  other  ereoitors 
from  attaching  the  property,  it  ia  actual 
fraud,  and  vitiates  tbe  sale  as  to  other  cred- 
itors.—Menton  V.  Adams,  49  Cal.  680. 

[c]  Transfer  of  all  unexempt  property  to 
creditor  who  is  to  dispose  of  it  and  return  sar- 
plns  above  his  debt  to  debtor  is  circumstance 
tending  to  show  fraud. — Sokef orth  T.  Lord.  87 
Cal.  409. 


H.  PEEFEEENCES. 
IV  GSNEBAL,  |  45. 

RIGHT  TO  PREFER  CREDITORS,  |  «6. 

 CORPORATIONS  AND  PARTNBB8HXPS,  I 

47. 

COHHON-LAW  RULE,  |  48. 

INTENT  TO  DEFRAUD,  f  49. 

AGREEMENT  TO  PREFER,  |  BO. 

CONSIDERATION,  f  51. 

PREFERENCES  TO  RELATIVES,  |  69. 

PATHRHT  OF  DEBTS,  |  58. 

BALE  TO  PAT  DEBTS.  |  S4. 

TRANSFER  OF  PROPERTY,  |  56. 

TRANSFER  TO  HORTGAOEE  TO  DISCRABGB 

MORTGAGE  DEBT,  |  60. 
ASSIGNMENT  FOR  BENEFIT  OF  ONE  CRIDITOB 

ONLY,  I  57.  ■ 
MORTGAGE  TO  SECURE  OREDITORS,  |  58. 
CONFESSION  OF  JUDGMENT,    |  69. 
PBBFSRENCE  OF  SEOORED  DEBT,  |  60. 

{  46.  In  OeneraL 

[a]  The  fact  that  one  of  the  deMon  mado 
false  and  ineonsiatont  statements  as  to  the 

financial  standing  of  a  firm  of  which  he  was  a 
member,  which  was  unable  to  meet  its  obli* 
gations,  at  the  time  of  the  transfer  of  prop- 
erty, to  pay  a  creditor  of  the  firm,  cannot 
affect  tbe  preferred  creditor,  who  had  no 
knowledge  on  the  subject  of  their  financial 
standing,  and  was  not  shown  to  have  had 
any  knowledge  of  or  participation  in  the  mis- 
representations made.— Boberts  t.  Barr,  18S 
Cal.  156,  Q7  Pae.  46. 

[b]  An  insolvent  partner  who  makes  a  pref- 
erence out  of  his  interest  in  the  firm  assets, 
cannot  limit  consideration  to  his  individual 
creditors,  in  respect  of  such  preference.  Each 
partner  is  liable  in  aolido  for  all  the  firm 
debts,  and  they  must  be  considered. — Qray  v, 
Brunold,  140  Cal.  615,  74  Pao.  303. 

fi  46.  Bifl^it  to  Prefn  Creditors. 

[a]  Debtor  in  failing  circumstances,  or  In- 
solvent, may  bona  fide  prefer  one  creditor  to 
another.— Kandall  v.  Buffington,  10  Cal.  491; 
Wood  T.  Pranks,  67  Cal.  32,  7  Pae.  50. 


[b]  Debtor  in  failing  drennutuees  mi^ 
give  preference  to  one  creditor  over  another. 
Saunderson  v.  Broadwell,  88  CaL  186,  83  Pae 

36. 

[c]  It  is  not  fraudulent  per  se  for  a  mer- 
chant  to  transfer  his  entire  stock  of  goods  to 
satisfy  one  creditor  to  the  exclusion  of  other 
ereditors.— Muller,  In  re,  118  Cal.  438,  50  Pao. 
660. 

[d]  As  between  creditors  not  claiming  under 
the  insolvency  act,  in  tbe  absence  of  actual 
fraudj  a  debtor  may  prefer  one  creditor,  by 
transfer  of  property  to  pay  the  debt,  and 
the  contract  will  be  valid  against  all  other 
creditors  who  had  acquired  no  lien  upon  the 
property  so  transferred. — ^Roberts  v.  Burr,  135 
Cal.  156,  07  Pao.  46. 

[e]  Debtor,  though  aetoally  insolvent,  tf 
acting  in  good  faith,  without  contemplation 
of  insolvency,  may  lawfully  transfer  a  part 
of  hia  property  for  the  purpose  of  paying 
or  securing  certain  creditors  in  preference  to 
others,  if  there  is  no  bankrupt  or  insolvent 
law  making  a  different  disposition  of  such 
property.  It  is  immaterial  whether  the  trans- 
fer was  made  to  a  trustee  for  the  benefit  of 
the  preferred  creditors  or  was  made  to  them 
directly.— Heath  Wilson,  139  Cal.  862.  78 
Pae.  182. 

Fob  Authobitik  fboh  Otheb  States: 

See  24  Cent.  Dig.,  cols.  525-533,  S|  870- 
378;  cola.  637,  638,  il  876-877. 

S  47.   Ooipontioiu  ud  Faitnenh^ 

[a]  Section  8488  of  the  Civil  Code,  which 
provides  that  *'a  debtor  may  pay  one  of  the 
creditors  in  preference  to  another,  or  may 
give  to  one  creditor  security  for  the  payment 
of  bis  demand  in  preference  to  another,"  in 
the  nse  of  tbe  broad  term  debtor,"  includes 
corporations,  as  well  as  partnerships  and  in- 
dividuals who  are  indebted,  and  gives  to  cor- 
porations equally  with  in^viduus  the  right 
to  prefer  one  creditor  above '  another. — Mer- 
ced Bank  v.  Ivett,  187  CaL  134,  60  Pae.  893. 

[b]  Besolution  of  insolvent  bank  to  go  into 
liquidation  is  a  voluntary  act,  which  does 
not  change  tbe  relative  status  of  itself  and 
its  creditors,  or  preclude  it  from  preferring 
one  creditor  above  another,  in  the  absence 
of  actual  fraud.— Merced  Bank  v.  Ivett,  127 
CaL  184,  59  Pac.  393. 

g  48.  Oommou-law  Solo. 

[a]  At  common  law  a  debtor  may  prefer  any 
one  of  bis  creditors  by  payinjt  h&  debt  or 
conveying  in  trust  so  much  of  Ms  property  as 
will  suffice  for  such  payment. — wheaton  v. 
Keville,  19  Cal.  41;  Wood  v.  Franks,  67  CaL 
88,  7  Pae.  SO. 

§  49.  fiitMit  to  DefntUL 

[a]  Civil  Code,  section  3439,  declares  that 
every  transfer  of  property  with  intent  to  de- 
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fraud  an7  creditor  la  void  u  to  all  erediton 
of  the  debtor.  Held,  that  the  fraud  oontem- 
plated  wa«  an  actual  fraud,  of  which  intent 
u  a  necessary  element,  and  a  mere  transfer 
ont  of  the  asaal  course  of  business,  and  tend- 
ing to  prefer  a  particular  creditor,  which 
would  be  evidence  of  fraud  under  the  insol- 
Tent  or  bankrupt  act,  was  insufficient. — Bob* 
•rti  T.  Burr,  185  CaL  156,  67  Pae.  46. 

Ton  AtrTHOBiTiEs  noH  Othbb  Statkb: 

See  24  Cent.  Dig.,  cola.  533-537,  ||  87ft, 
S74. 

S  60.  Agnemoit  to  Fief  or. 

[a]  An  agreement  between  a  saloon  keeper 
and  a  merchant  selling  him  goods  that,  in 
ease  he  becomes  insolvent,  he  will  turn  over 
his  stock  of  goods  to  the  merchant,  is  void 
as  against  creditors. — Chevalier  v.  Commina, 
106  CaL  580,  39  Pae.  929. 

(  01.  Oouldfldratlon. 

[a]  Promiao  to  pa^  debt  due  from  grantor 
to  third  perwn  will  sustain  preference.— 
Sannderwn  t.  BroadweUL  82  CaL  133,  23  Pa«. 
36. 

S  62.  Pnf raenew  to  BolMlTW. 

[a]  Deed  by  insolvent  debtor  to  his  brother, 
in  consideration  of  a  pre-exiating  debt  and 
a  promise  by  the  grantee  to  pay  a  debt  of 
the  grantor  to  his  father,  the  two  debts  being 
eqnal  to  the  value  of  the  property  conveyed, 
is  not  in  fraud  of  the  rights  of  creditors,  es- 
pecially when  the  grantee  in  fact  pays  the 
other  creditor. — Saunderson  v.  Broadwell,  82 
Cal.  132,  23  Pac.  36. 

Fm  ATTTHOBims  FBOM  Othib  Statbs: 

See  20  Cyc.  597-599;  24  Cent.  Dig.,  ooU. 
541-548,  S9  380,  381. 

{  68.   PaTment  of  Debts. 

[a]  A  payment  by  an  insolvent  debtor  of 
the  debt  of  one  creditor,  for  the  purpose  of 

gving  him  a  preference  over  other  creditors, 
not  void  as  to  them. — Wbeaton  v.  Neville, 
19  Cal.  41i  Walden  v.  Murdock,  23  Cal.  540, 
83  Am.  Dee.  135;  Boas  v.  Sedgwick,  69  Cal. 
247,  10  Pae.  400. 

Fctt  AuTHOBinxs  nou  Othib  States: 

See  20  Cyc.  596;  24  Cen^  Dig.,  cols. 
SS8-561,  fifi  385-391. 

I  64.  Sale  to  Pay  Debts. 

{a]  The  mlea  of  law  in  regard  to  the  right 
a  failing  debtor  to  give  a  preference  to 
some  of  hia  creditora  have  no  application  to 
a  eale  for  cash  to  a  person  not  a  creditor,  al- 
thAigh  the  proceeds  may  have  been  applied 
to  pay  ereditora.— Mamloek  v.  White,  20  CaL 
598. 

[b]  An  ineolvent  debtor,  who  has  the  right 
to  prefer  certain  ereditora,  ia  not  required, 


in  the  exereiae  of  that  right,  to  convey  his 
property  directly  to  such  creditors,  but  he 
may  transfer  it  to  a  third  person,  and  pay  the 
proeeeda  to  the  ereditora.^ — ^Priest  v.  Brown, 
lOO  CaL  686,  35  Pae.  823. 

{  56i  Cntnif ev  of  Pmpoflyi  - 

[a]  Sale  giving  a  preferenoe  mnat  be  bona 
fide,  or  it  will  be  void.— Walden  v.  Mordoek, 
23  Cal.  550. 

[b]  A  bill  of  sale  of  an  entire  businesa  and 
atoek  in  trade  ia  not  in  the  ordinary  course 
of  business,  and  ia  therefore  prima  facie 
fraudulent  and  void  aa  to  the  creditors  of  an 
insolvent  debtor  making  such  transfer. — 
Chevalier  v.  Commina,  106  CaL  580,  39  Pae. 
029. 

[c]  The  transfer  of  a  mercantile  businesa 
by  an  insolvent  debtor  to  one  of  hia  creditora, 
in  satisfaction  of  the  debt,  within  one  month 
previous  to  the  filing  of  a  petition  in  invol- 
untary insolvency  against  the  debtor  by  his 
other  creditors  is  prima  facie  evidence  of 
fraud,  and  that  the  transferee  had  reason- 
able eauae  to  believe  the  debtor  insolvent; 
but  thia  prima  facie  evidence  may  be  re- 
butted by  any  competent  evidence;  and 
where  the  jury  find  that  no  fraud  was  prac- 
ticed upon  the  provisions  of  the  Insolvent 
Act  upon  conflicting  evidence,  its  verdict  will 
not  be  disturbed  upon  the  ground  that  a 
prima  facie  case  was  made  for  recovery  by 
the  assignee.— Matthews  v.  Cbaboya,  111  Cal. 
435,  44  Pae.  169. 

8  56.  Transfer  to  HortglgM  to  Dlsehargo 
Mortgage  Debt. 

[a]  A  transfer  by  a  mortgagor  to  the  mort- 
gagee of  a  warehouse  receipt  issued  for  the 
mortgaged  property  is  not  an  invalid  prefer- 
ence, as  the  mortgagee  was,  by  virtue  of  the 
mortgage,  entitled  to  the  property,  which  was 
worth  leaa  than  the  debt  secured.— Campo- 
donioo  T.  Oregon  Imp.  Co.,  87  CaL  566,  25 
Pae.  76f 

I  57.  Aaslgnment  for  Benefit      One  Oiedr 

Itor  <^ay. 

[a]  An  assignment  to  a  creditor  to  secure 
only  his  own  debt  is  unaffected  by  the  thirty- 
ninth  section  of  the  "act  for  the  relief  of 
insolvent  debtors  and  the  protection  of 
creditors,"  providing  that  no  assignment  of 
any  insolvent  debtor,  otherwise  than  as  it 
provides,  shall  be  legal  or  binding  on  cred- 
itors, and  is  therefore  valid.— Dana  v.  Stan* 
fnrda,  10  CaL  269. 

§  68.   Mortgage  to  Secure  Creditors. 

[a]  A  mortgage  of  all  a  debtor's  property  to 
secure  certain  creditors  is  not  void,  unless 
the  debtor  thereby  fraudulently  intruded  to 
prevent  the  application  of  his  property  in 
whole  or  in  part  for  the  satisfaction  of  h« 
debta^Dana  v.  Stanfords,  10  Cal.  269. 

XVjB  AuTROBims  raoH  Oma  States: 

Bee  24  Cent.  Dig.,  cola.  661-569,  S8  392- 
S98. 
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S  60.  Ooif esslon  of  Jadgnwnt. 

[a]  An  insolvent  ^ebtor,  wiahing  to  prefer 

a  particular  creditor,  niB7  give  bim  a  con- 
fession of  jadgment,  with  the  agreement  be- 
tween them  that  judgment  ahall  not  be  en- 
tered on  the  confession  if  the  debtor  suc- 
ceeds in  obtaining  from  his  other  creditors  an 
extension — the  creditor  himself  in  that  event 
also  to  give  time;  but  that  if  the  other  cred- 
itors refuse  such  extension  and  attempt  to 
attach,  then  that  the  judgment  may  be  en- 
tered on  the  confession  and  execution  issued. 
Such  a  confession,  not  intended  to  be  used 
to  influence  the  negotiations  with  the  other 
creditors,  bu't  simply  designed  to  secure  the 
preferred  creditor,  and  at  the  same  time  to 
extend  as  much  leniency  to  the  debtor  as  is 
consistent  with  the  creditor's  own  security, 
is  valid.— Meeker  v.  Harris,  19  Cal.  278,  79 
Am.  Dec.  215. 

Tor  Autbobities  from  Other  States: 
See  24  Cent.  Dig.,  eoli.  570-675,  |  400. 

§  60.  Preference  of  Seeored  Debt. 

[a]  Where  the  defendant  was  indebted  in 
the  sum  of  one  thousand  dollars,  which  he 
secured  by  a  mortgage  on  h^  homestead,  and 
some  time  afterward  became  insolvent,  and 
after  several  attachments  had  been  issued  in 
suits  against  him,  and  levied  on  his  store,  he 
took  the  money  which  he  had,  and  paid  off 
the  debt  secured  by  the  mortgage,  held,  that 
the  payment  was  not  an  act  to  hinder,  delay, 
and  defraud  his  creditors. — itandall  v.  Box* 
flngton,  10  CaL  491. 

Foe  AuTBORinxs  raoM  Other  States: 

See  20  Cye.  588;  24  Cent.  Dig.,  cols. 
676,  677,  1  403. 


L   BETENTION  OF  POSSESSION. 

AS  ETIDENOK  OF  FRAUD,  i  SI. 
NECESSITY  FOB  CHANGE,  i  63. 
STATUTORY  PROVISIONS,  |  68. 
NATURE  OP  PROPERTY  TRANSFBRRBD,  |  64. 

  EVIDENCE  OF  DEBT,  f  65. 

  GROWING  CROPS,  f  66. 

  HARVESTED  CROPS,  i  67. 

PROPERTY  IN  POSSESSION  OF  TEIBD  PEB> 
SON,  I  6B. 

SUBSTITUTES  FOB  CHANGE— KNOWLEDGE  OB 

NOTICE,  I  69. 
  RECORD,  I  70. 

  INVENTORY  AS   8BFABATB  PBOPBBTT 

OF  WIFE,  I  71. 
EFFECT  OF  CHANGE  OF  POSSESSION,  |  78. 
EXPLANATION  OF  POSSESSION,  |  78. 
NATURE  OP  TRANSFEB,  |  74. 
TBAN8FEBS  BETWEEN  BELATITEB,  i  78. 
TBANSFEBB  BETWEEN  PABENT  AND  CHILD,  | 

76. 

TXAN8FEBS  BETWEEN  HUSBAND  AND  WIFE, 
I  77. 

TRANSFERS  BETWEEN  JOINT  TENANTS,  |  7S. 
JUDICIAL  SALE,  {  79. 
SUFFICIENCY  OF  CHANGE,  |  80. 

  lUUEDIATE  DELIVERY,  |  81. 

  ACTUAL,    CONTINUED    AND  SUBSTAN- 
TIAL CHANOB,  I  8S. 


  OPEN  AND  NOTORIOUS  POSSESSION,  | 

88. 

  8EPABATI0N  AND  HARKINe,   |  84. 

—  SYMBOLICAL    DELIVEBT    OF  PONDER- 
OUS ARTICLES,  I  85. 

  DELIVERY  OF  WAREHOUSE  RECEIPT,  | 

86. 

  PROPERTY    IN    POSSESSION    OF  THIRD 

PERSON,    t  87. 

—  POSSESSION  OP  GRANTOR  AS  AGENT  OB 
EMPLOYEE  OF  GRANTEE,  |  88. 

— —  POSSESSION  OF  OBANTOR  AS  BAILEE. 
I  89. 

FAILUBB  TO  RECOBD  INSTRUMENT,  |  90. 

§  61.   Ab  EvUeiice  of  Fraud. 

[aj  Sale   of   personal    property,  unaccom- 

?anied  with  a  change  of  possession,  is  per  se 
raudulent  as  against  the  seller's  creditors. — 
Chenery  v.  Palmer,  6  Cal.  119,  65  Am.  Dec. 
493;  Whitney  v.  Stark,  8  Cal.  514,  68  Am, 
Dec.  360;  Watson  v.  Eodgera,  63  Cal.  401; 
Edwards  v.  Sonoma  Val.  Bank,  59  Cal.  148; 
Barter  v.  Donahoe,  9  Pac.  651. 

[b]  Possession  of  personal  property  by  the 
vendor  after  sale  is,  as  to  subsequent  inno- 
cent purchasers,  conclusive  evldenee  of  fraud. 
Swartz  V.  Hazlett,  8  CaL  118. 

[c]  If  purchaser  of  personalty  permits  ft  to' 
remain  in  possession  of  judgment  debtor  after 
the  sate,  and  allows  him  to  exercise  acts  of 
ownership  over  it,  the  court  or  jury  must 
take  this  circumstance  into  consideration  in 
determining  the  question  whether  the  sale 
was  fraudulent  as  to  the  creditors  of  the 
judgment  debtor. — O'Brien  t.  Ofaamberlidii, 
60  Cal.  285. 

[d]  It  is  an  evidence  of  fraud  when  change 
of  possession  does  not  accompany  a  transfer 
of  personal  property.— Davis  v.  Drew,  58  CaL 
152. 

F»  AuTHOEinsB  FEOM  Otree  Statbs: 

See  20  Qye.  460,  536,  537:  24  Cent  Dig., 
eols.  581-611,  §S  407-425. 

§  62.  Necessity  for  Ohange. 

[a]  A  mortgage  stipulating  for  the  enjoy- 
ment of  the  possession  of  personal  property 
b^  the  mortgagors  antU  breach  of  the  con- 
dition is  invalid,  under  the  seventeenth  sec- 
tion of  our  statute  of  frauds,  as  to  all  persons 
except  the  parties  to  it — ^Heyer  v.  Gorham,  5 
Cal.  322. 

[b]  Absence  of  fraudulent  intent  will  not 
take  case  out  of  the  statute.  There  must  be 
an  actual  and  continued  change  of  possession 
or  sale  is  void  as  to  ereditors. — Stewart  v, 
Scannell,  8  Cal.  81. 

[cj  A  sale  of  personal  property,  to  be  valid 
against  creditors,  must  be  accompanied  by  an 
actual  and  continued  change  of  possession.-— 
Samuels  v.  Qorham,  5  Cal.  226;  Whitney  v. 
Stark,  8  CaL  514;  Stanford  v.  SeanneU,  10 
CaL  7;  BeU  v.  MeOlellan,  67  CaL  88S,  7  Pm. 
690. 

[d]  No  delivery  by  the  vendor  of  personal 
propert7  is  necessary  as  against  parues  who 
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an  neither  eredlton  nor  sabseqaeiit  pnrelias* 
aw  of  noli  T«adorw— Paige  t,  O'NeaL  12  OaL 
483.  ^ 

[ej  To  render  a  transfer  of  property  valid  as 
against  creditors,  there  mnst  be  a  change  of 
poBsession.~MenriU  t.  Hnrlbnrt,  63  CaL  494. 

[f]  Sale  to  a  second  vendee  by  direction  of 
first  vendee  is  void  as  to  creditors  of  first 
vendor,  if  property  remains  in  his  possession 
after  both  sales.— Dean  t.  Walkenhoitt.  64 
Cal.  78,  28  Pao.  60. 

f g]  Transfer  without  delivery  and  change  of 
possession  is  fraudulent  and  void  as  to  ered- 
itors  of  transferrer. — ^Bunting  t.  Salts.  84 
Cal.  170,  24  Pac.  167. 

[h]  A  transfer  of  personal  property  which 
la  not  accompanied  by  an  immediate  delivery, 
ftnd  followed  by  an  actual  and  continued 
change  of  possession,  is  fraudulent  and  void 
as  against  the  claim  of  any  creditor  who  is 
such  creditor  during  any  of  the  time  the 
person  making  the  transfer  remains  in  pos- 
session, and  such  creditor  may  cause  the  prop- 
erty to  be  seized  in  the  same  manner  as  he 
might  have  done  had  there  been  no  attempted 
transfer  by  the  debtor.  The  consideration 
paid  by  the  purchaser  or  the  good  faith  of 
the  transaction  cannot  be  inquired  into  for 
the  purpose  of  evading  the  force  and  efFect 
of  the  law  declaring  such  transfer  fraudnlent 
and  void.— Brown  v.  O'Neal,  95  CaL  868,  29 
Am.  St  Bep.  Ill,  30  Pac.  538. 

[i]  A  company  bought  vehicles  of  defendant, 
but  becoming  unable  to  pay  for  them,  it 
transferred  title  to  defendant,  in  considera- 
tion of  his  canceling  the  debt.  The  company 
retained  possession,  and  was  to  sell  the  prop- 
erty on  commission.  Thereafter  it  became  in- 
solvent. Held,  that,  as  to  creditors  of  the 
company,  the  sale  to  defendant  was  void,  as 
there  was  no  change  of  possession. — Davis  v. 
Winona  Wagon  Co.,  120  CaL  244,  62  Pac.  487. 

[j]  Where  a  sale  is  not  accompanied  by  an 
immediate  delivery  and  continued  change  of 
possession,  as  required  by  Civil  Code,  section 
3440,  it  is  void  as  against  the  vendor's  cred- 
itors.— ^Harter  t.  Donahoe,  9  Fm.  661. 

S  63.  Statutory  Fiorlsloiu. 

[a]  Section  3440,  Civil  Code,  requiring  Im- 
mecUate  delivery  and  change  of  possession, 
does  not  apply  to  one  who  is  not  creditor  or 
purchaser,  but  mere  bailee. — Oro  M.  ft  M.  Co. 
V.  Starr,  76  CaL  168,  18  Pao.  242. 

[b]  Civil  Code,  section  S440,  which  provides 
that  every  sale  of  personal  property  is  void  aa 
to  creditors  unless  accompanied  by  an  im- 
mediate delivery  and  followed  by^  actual  con- 
tinned  change  of  possession,  applies  to  a  sale 
of  an  undivided  interest  by  a  joint  tenant  of 
a  chattel  in  actual  possession. — ^Brown  v. 
O'Neal,  95  CaL  262,  20  Am.  Bt  Bep.  Ill,  SO 
Pac.  538. 

[el  Tha  ohfeet  of  the  statute  is  to  require 
notice  to  the  worid  of  the  transfer  of  per^ 
■onal  Juroperty,  and  its  efficiency  would  be 


defeated  if  the  vendor  were  allowed  to  re> 
main  in  possession  of  the  property  as  the 
agent  of  the  vender  in  the  absence  of  a 
notice  to  the  world  of  a  change  of  ownership. 
Alurphy  T.  Mulgrew,  102  CaL  547,  41  Am.  St. 
Bep.  200,  36  Pac.  857. 

[d]  Whatever  may  be  the  scope  and  pur- 
pose of  section  165  of  the  Civil  Code  provid- 
ing for  the  recording  of  the  inventoiy  of  the 
separate  property  of  the  wife,  it  is  not  en- 
titled to  a  construction  that  would  nullify 
the  provisions  of  section  3440  as  to  fraudu- 
lent transfers  of  personal  property  requiring 
an  immediate  delivery  and  actuu  and  con- 
tinned  change  of  possession. — Murphy  v.  Mul- 
grew, 102  CaL  547,  41  Am.  St.  Be^  200,  36 
Pac.  857. 

[e]  The  construction  fixed  by  the  decisions 
of  this  court  upon  section  3440  of  the  Civil 
Code,  which  requires  an  immediate  delivery 
and  an  actual  and  continued  change  of  pos- 
session upon  a  sale  of  personal  property,  is 
equally  applicable  to  chattel  mortgages,  other 
than  those  authorized  by  statute,  and  the 
same  rule  must  apply  in  determining  what 
is  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession,  viz.,  that 
these  questions  must  be  determined  upon  the 
facts  of  each  particular  case. — Hohrbough  v. 
Johnson,  107  CaL  144,  40  Pac.  37. 

[f  J  Section  3440,  Civil  Code,  has  no  appli- 
cation where  property  is  not  in  possession  nor 
under  control  of  vendor  at  time  of  sale. — 
WUliams  T.  Borgwardt,  119  Cal.  82,  51  Pac. 
15. 

[g}  Civil  Code,  section  3440,  providing  that 
transfers  of  personal  property  by  a  person  in 
possession  or  control  thereof,  unaccompanied 
by  an  actual  and  continued  change  of  pos- 
session, shall  be  conclusively  presumed  to  be 
fraudulent  against  the  seller's  creditors,  does 
not  apply  to  a  transfer  of  property  after  the 
same  is  in  possession  of  the  sheriff  under  an 
attachment  against  the  seller. — Lilienthal  v. 
Ballon,  55  Pae.  251. 

Foe  Authorities  feom  Other  States: 

See  24  Cent.  Dig.,  cols.  612-619,  8S  4^6- 
431. 

g  64.  Kattue  of  Property  Transferred. 

[a]  Section  3440,  Civil  Code,  in  reference  to 
change  of  possession,  does  not  apply  to  prop- 
erty not  in  existence  at  time  of  transfer,  such 
as  new  stock  in  trade. — Newell  T.  Desmond, 
74  CaL  47,  48,  15  Pac.  369. 

[b]  Civil  Code,  section  3440,  which  provides 
that  every  sale  of  personal  property  is  void 
as  to  creditors,  unless  accompanied  by  an  im- 
mediate delivery  and  followed  by  actual,  con- 
tinued change  of  possession,  applies  to  a  sale 
of  an  undivided'  interest  by  a  joint  tenant 
of  a  chattel  in  actual  possession. — ^Brown  v. 
O'Neal,  95  CaL  262,  29  Am.  St.  Bep.  Ill,  80 
Pae.  538. 

S  66.   Erldence  of  Debt. 

tn]  Doctrine  of  continnous  possession  of 
personal  property  after  sale  or  mortgage  does 
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not  apply  to  the  case  of  a  paper,  the  mere 
evidence  of  a  debt.— HaU  t.  Bedding,  18  Cal. 


S  66.  »-  Orowliic  OropB, 

[a]  A.  tenant's  conveyance  by  deed  of  hie 
Intereat  in  growing  crops  is  not  vitiated  by 
the  fact  of  his  afterward  continuing  to  reside, 
together  with  his  vendee,  on  the  land. — ^Bemal 
V.  Hovious,  17  Cal.  541,  79  Am.  Dec.  147. 

{b]  Growing  crops  are  not  chattels  within 
the  statute  of  frauds,  requiring  the  sale  of 
chattels  to  be  accompanied  by  immediate  de- 
livery, and,  not  being  snseeptible  of  manual 
delivery  until  harvested  and  reduced  to  ac- 
tual posBession,  they  pass  by  conveyance  from 
the  necessity  of  the  case, — Bernal  v.  Hovious, 
17  Cal.  541,  79  Am.  Dec.  147. 

[e]  Growing  periodical  crops,  produced  by 
the  industry  of  the  owner  of  the  soil,  are  not 
goods  and  chattels  within  the  meaning  of  the 
statute  of  frauds,  of  which  a  sale,  in  order 
to  be  valid  as  against  the  creditors  of  the 
vendor,  must  be  followed  by  an  immediate 
delivery  and  continued  change  of  possession. 
Davie  v.  McFarlane,  37  CaL  634,  99  Am.  Dee. 
»40. 

[d]  In  an  action  by  one  who  had  purchased 
certain  personalty  and  the  realty  on  which  it 
was  being  used,  against  the  sheriff,  who  after- 
ward sold  the  personalty  under  an  execution 
issued  on  a  judgment  against  the  vendor,  the 
evidence  showed  that  a  part  of  the  property 
so  sold  by  the  sheriff  was  the  produce  of  the 
realty  after  its  porehase  by  the  plidntiff. 
Held,  that  though  the  sale  of  the  personalty 
was  void  as  to  creditors  of  the  vendor,  there 
being  no  immediate  delivery  thereof,  plain- 
tiff was  entitled  to  recover  for  the  produce 
of  the  realty  after  its  purchase,  upon  proving 
that  the  purchase  was  in  good  faith.— uowe  v. 
Johnson,  107  OaL  07,  40  Bae.  48. 

[e]  Growing  cro^  after  sale,  when  not  har- 
vested, are  not  "in  possession  or  under  con- 
trol of  vendor,'*  within  meaning  of  statute 
requiring  immediate  delivery  and  continued 
change  of  possession. — O'Brien  v.  Balloa,  110 
Cal.  321,  48  Pae.  180. 

[f]  The  assignment  of  the  undivided  inter- 
est of  the  owner  of  land  in  crops  growing 
thereupon  under  a  cropping  contract,  by 
means  of  an  order  given  in  favor  of  a  cred- 
itor, at  a  time  when  the  owner 's  interest 
therein  was  levied  upon  under  execution,  is 
not  subject  to  the  provisions  of  section  3440 
of  the  Civil  Code,  and  does  not  require  an 
actual  delivery  from  the  assignor  to  the  as- 
signee. In  snch  case,  the  parties  stand  in  no 
different  position  as  to  the  law  from  that 
which  they  would  have  occupied  if  the  crop- 
per had  had  the  actual  and  'exclusive  posses- 
sion of  the  property  at  the  date  of  the  order 
rather  than  the  Bheriff.-«OiirtneT  ▼*  lonidon, 
128  CaL  35,  60  Pac  462. 

[g]  An  owner  of  a  fruit  ranch  orally  agreed 
to  sell  to  plaintiff  the  crop  of  a  certain  year 
lying  loose  in  bins  in  a  house  on  the  ranch. 
Three  dayi  later  the  parties  entered  into  a 


written  contract  for  the  eale  of  the  same, 

plaintiff  at  the  same  time  maUng  a  part  pay- 
ment. On  the  same  day  he  hired  a  ttaxA  per- 
son to  go  on  the  ranch  and  take  possession  of 
the  fruit.  The  third  person  reached  the  ranch 
the  same  day  and  went  to  the  house  where  the 
fmlt  was  stored,  looked  at  it,  and  tried  to 
elose  the  door,  but  could  not.  He  then  went 
to  the  dwelling-house  of  the  seller,  where  he 
remained  during  the  night,  ^intiff,  after 
sending  the  third  person  to  the  ranch,  em- 
ployed men  to  go  there  the  following  morn- 
ing to  pack  the  fruit,  and  they  went  there 
that  morning  for  that  purpose.  Held,  a  valid 
sale  as  against  a  creditor  of  the  seller  claim- 
ing the  goods  as  taken  under  an  attachment 
the  day  following  the  execution  of  the  con- 
tract of  sale,  notwithstanding  Civil  Code,  see- 
tion  3440,  rec^uires  that  a  sale  be  accompaniod 
by  an  immediate  delivery,  followed  by  an  ac- 
tual change  of  possession. — ^Feeley  v.  Boyd, 
143  CaL  282,  76  Pac.  1029,  65  U  B.  A.  943. 

§  67.  -— —  Harvested  Crops. 

[a]  Where  the  mortgage  of  a  harvested 
crop  provided  that,  if  the  mortgagee  should 
deem  himself  inaecure,  he  might  take  pos- 
session of  the  property,  and  sell  it  without 
foreclosure,  and  the  crop  had  been  delivered 
by  the  mortgagor  to  a  bailee  for  the  purpose 
of  being  cured  and  made  into  bales,  the 
bailee  having  knowledge  of  the  mortgage,  and 
having  ,a  lien  upon  the  crop  dependent  upon 
possession  for  the  value  of  his  services  in 
curing  and  bailing  the  crop,  the  mortgagee 
may,  as  soon  as  the  erop  is  dried  and  baled, 
pay  to  the  bailee  the  amount  of  his  charges, 
and  lawfully  take  possession  of  the  erop 
from  him,  and  may  maintain  his  right  of 
possession  as  against  an  attaching  creditor 
of  the  mortgagor,  although  the  debt  secured 
by  the  mortgage  was  not  due. — ^Bohrbongh  t. 
Johnson,  107  Cal.  144,  40  Pac  37. 

§  68.  Proper^  In  Possession  of  Third  Per- 
soo. 

[a]  Sale  of  mortgaged  erop  in  warehouse 
by  mortgagor  to  mortgagee  requires  no  de- 
livery or  change  of  possession. — Byrnes  T. 
Hatch,  77  Cal.  844,  19  Pae.  488. 

[b]  The  mortgagor  of  hay,  after  hauling  it 
to  a  warehouse  at  the  request  of  the  mort- 
gagee, it  being  stored  as  the  property  of  the 
latter,  transferred  it  to  him  by  bill  of  sale 
in  settlement  of  the  mortgage,  and  he  sold 
it  to  plaintiff.  Held,  that  the  transfer  by- 
the  mortgagor  was  not  void,  under  Civil  Code, 
section  3440,  declaring  every  transfer  of  per- 
sonal property,  if  made  by  the  person  in  pos- 
session or  control  of  it,  not  accompanied  by 
immediate  delivery  and  followed  Dy  actual 
change  of  possession,  void  as  against  his  cred- 
itors, etc.,  and  that  the  creditors  of  the  mort- 
gagee alone  could  question  the  suliciency  of 
the  transfer  to  plaintiff.— Byniss  Hatch, 
77  Cal.  241, 19  Pac.  488. 

[c]  One  L.  sold  plaintiff  a  lot  of  hogs,  which 
were  on  his  ranch  in  another  eounty  than 
that  in  which  the  sale  was  made,  the  ranch 
being  in  the  possession  aB4  oeeapaney  of  L. 
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PlaintifF  never  saw  the  hogs,  bat  bad  them 
inspected  hj  his  agent  before  purehaaing 
them.  After  the  sale,  and  aotil  they  were 
attached  as  the  property  of  L.,  they  remained 
on  the  ranch  in  charge  of  the  same  persons 
who  had  charge  of  them  before  the  sale, 
though  they  were  requested  after  the  sale  to 
take  charge  of  them  for  plaintiff,  snd  con- 
sented to  do  so.  Held,  that  the  court  was 
warranted  in  finding  the  sale  fraudulent  as 
against  Ll 's  creditors,  on  the  ground  that 
there  was  not  an  immediate  delivery  and  ac- 
tual snd  continued  change  of  possession.— 
HoagroTC  t.  Harris,  94  CaL  162,  29  Pac.  490. 

[d]  On  the  qnestion  whether  a  change  of 
possession  of  an  interest  in  cattle  is  good  as 
l^inst  the  seller's  creditors  (Civ.  Code,  sec 
8340),  the  fact  mast  be  considered  that  the 
bnyer  was  the  owner  and  in  poasession  of  the 
land  where  the  cattle  always  erazed,  and 
where  some  of  then  had  been  bred. — n»«i»i»ig 
T.  llarlean,  101  OaL  288,  85  Pae.  778. 

8  69.  Snlistttntes  tm  Oliango— Knoiriedge  or 
Notice. 

[a]  Section  15  of  the  statate  of  frands 
makes  a  sale  of  personal  property  without  a 
change  of  possession  conclusive  evidence  of 
frand,  except  as  against  subsequent  purchas- 
ers in  good  faith.  Section  17  declares  that 
no  mortgage  of  personal  property  shall  be 
valid  against  any  other  person  than  the  par- 
ties thereto,  unless  the  mortgaged  property 
be  delivered  to  and  retained  by  the  mortga- 
gee. Held  that,  although  section  17  does  not 
contain  the  expression  "subsequent  purchas- 
ers in  good  faith,"  a  purchaser  of  property 
with  actual  knowledge  of  a  mortgage  thereon 
cannot  avoid  the  mortgage  on  the  ^ound  of 
want  of  change  of  poswssion. — Mitchell 
Steelman,  8  Od.  868. 

S  70.   Kecord. 

[a]  Section  2957,  Code  of  Civil  Proeedore, 
mbstitutes  record  of  chattel  mortgage  for  ac- 
tual delivery  and  change  of  possession  re- 
quired by  section  3440,  Civil  Code. — ^Beamer 
V.  Freeman,  84  CaL  556,  84  Pae.  169. 

8  71.    Inventory  a>  Separate  Property 

of  Wife. 

(a]  The  fact  that  a  married  woman  included 
horses  purchased  from  the  husband  in  an  in- 
ventory of  her  separate  property,  filed  under 
Civil  Code,  section  165,  does  not  render  the 
sale  of  them  to  her  by  her  husband  valid  as 
to  one  of  his  creditors  at  the  time  the  inven- 
tory was  made,  where  there  was  no  change  of 
possession,  as  required  by  Civil  Code,  section 
8440.— Murphy  v.  Mnlgrew,  102  OaL  547,  41 
Am.  St.  Bep.  200,  36  Pac  867. 

;  72.  Effect  Of  Ohasge  of  Possession. 

[a]  A  sale  of  chattels,  not  fraudulent  in 
fact  and  followed  by  an  immediate  and  con- 
tinued change  of  possession,  is  not  fraudulent 
in  law,  although  the  seller  was  indebted  at  the 
time.— Schmidt  Nunan,  63  CaL  371. 
Cel.  Dlsert,  Vol.  8— 1S7 


%  73.  Explanation  of  Possession. 

[a]  A  sale,  the  validity  of  which  was  con- 
tested by  creditors,  appeared  to  have  been 
made  by  the  debtor's  assignee  in  bankruptcy, 
and  not  by  the  debtor.  The  debtor  was  in 
poasession,  and  continued  therein  pending  ne- 
gotiations for  a  repurchase  by  himself;  but 
on  the  breaking  on  of  the  negotiations,  and 
before  the  levy  of  the  creditors'  attachment, 
the  purciiaser  took  possession.  Held,  that 
fraud  could  not  be  conclusively  presumed.— 
Bedington  t.  Nunan,  60  CaL  632. 

§  74.   Natote  of  Tnuuf  er. 

(a]  The  validity  of  a  sale  of  personal  prop- 
erty, as  between  the  vendee  and  an  attaching 
creditor,  when  tested  upon  the  question  of 
the  delivery  and  continued  change  of  posses- 
sion, is  to  be  determined  by  the  same  rule 
whether  the  sale  was  absolute  or  made  by 
way  of  mortgage  to  secure  an  indebtedncM.— - 
Woods  T.  Bugbey,  29  Cal.  466. 

$  76.  Transfers  Between  BelatlTeB. 

[a^  Where  plaintiff's  son  in  law  gave  to  her 
a  bill  of  sale  of  articles  on  his  ranch,  which 
remained  there,  and  were  used  by  him,  there 
was  no  delivery  and  change  of  possession  that 
would  defeat  an  attachment  of  the  property 
in  an  action  against  the  son  in  law,  though, 
with  the  bill  of  sale,  there  was  civen  to  plain- 
tiff a  deed  of  an  undivided  half  of  the  ranch, 
and  before  the  attachment,  plaintiff  visited 
her  son  in  law. — Dorman  v.  Soto,  36  Pac.  688. 

Fb]  A  stepfather  delivered  to  his  stepson, 
wno  had  been  living  with  him  on  his  ranch, 
a  lease  thereof,  reserving  two  rooms  in  .the 
house  thereon  for  himself,  and  at  the  same 
time  gave  him,  for  value,  a  bill  of  sale  of 
sheep  and  hogs  running  on  the  ranch.  The 
lease  was  never  recorded,  and  they  continued 
to  live  together  on  the  ranch  without  any 
change  in  their  relations  or  in  the  possession 
being  manifest  to  the  world.  Held,  that  the 
bill  of  sale  was  void,  under  Civil  Code,  section 
3440,  declaring  all  sales  of  personal  property 
void  as  to  creditors  where  there  is  not  aetnal 
and  continued  change  of  possession.; — ^Ken- 
nedy T.  Oonroy,  44  Fao.  795. 

§  76.  Transfers  Between  Parent  and  Child. 

[a]  Sale  of  cattle  by  father  to  daughter  held 
bona  fide,  and    followed    by  delivery  and 
change  of  possession  sufficient  as  against  cred- 
itor of  father.— Hart  t.  Mead,  84  CaL  846-  ' 
249,  24  Pac.  118. 

§  77.   Transfers  Between  Husband  and  Wife. 

[a]  Code  of  Civil  Procedure,  aection  3440, 
provides  that  a  transfer  of  personal  property, 
not  accompanied  by  immediate  delivery  and 
followed  by  change  of  poasession,  is  fraudu- 
lent and  void  as  against  the  seller's  creditora 
while  he  retains  possession.  Held  that,  where 
a  sale  of  cattle  was  made  without  delivery  of 
possession,  the  seller  and  purchaser  there- 
after  intermarrying,  and  the  seller — the  hos- 
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band — ^with  his  wife's  consent,  branded  the 
eattte  with  his  recorded  brand,  and  subse- 
qnently,  nnder  his  wife's  directions,  though 
without  her  joining  in  the  bill  of  sale,  again 
sold  the  same,  but  still  retained  possession, 
neither  the  wife  nor  the  last  purchaser  had 
any  title  as  against  an  execution  creditor. — 
Dean  t.  WaJkenhorst,  64  Oal.  78,  28  Pac.  60. 

[b]  Gift  by  solvent  husband  to  wife  pub- 
licly declared  is  not  invalidated  by  fact  that 
husband  subsequently  uses  property. — Morgan 
T.  BaU,  81  CaL  97,  15  Am.  St.  Bep.  31,  22 
Pae.  381. 

[c]  An  arrangement  between  plaintiff  and 
her  husband,  whereby  be  fed  two  cows  and 
two  horses  from  the  same  hay  in  considera- 
tion of  his  services  in  assisting  to  feed  her 
stock,  was  not  necessarily  inconsistent  with 
her  ownership  and  possession,  though  evidence 
of  it  was  competent  as  tending  to  show  his 

g)SBesBion  and  control  of  the  bay. — ^Porter  t, 
ncher,  98  Cal.  454,  33  Pae.  335. 

[d]  A  sale  of  horses  by  a  man  to  his  wife 
is  void  as  to  his  creditors,  under  Civil  Code, 
section  3440,  providing  that  a  transfer  not 
followed  by  an  actual  change  of  possession  is 
void,  where  he  managed  them  after  the  sale 
just  the  same  as  before,  though  he  did  so  as 
the  purchaser's  agent — ^Murphy  v.  Mulgrew, 
102  CaL  647,  41  Am.  St.  Bep.  200,  36  Fao. 
857. 

[e]  A  recorded  bill  of  sale  from  husband  to 
wife  of  cattle,  possession  of  which  remained 
as  before  on  a  ranch  occupied  by  husband  and 
wife,  but  leased  to  him  alone,  is  within  Civil 
Code,  section  3440,  providing  that  a  transfer 
of  personalty,  made  by  one  having  the  posses- 
sion or  control  thereof,  and  not  accompanied 
by  delivery  and  followed  by  change  of  pos- 
session, is  void  against  the  seller's  creditors. 
Eiebli  v.  HusJer,  137  Cal.  xix,  69  Pac.  1061. 

[f]  In  an  action  to  recover  certain  mares 
and  colts  seized  on  an  execution  against 
plaintiff's  husband,  plaintiff  testified  that  her 
husband  sold  her  sixteen  mares  in  satisfac- 
tion of  a  debt.  The  mares  were  pastured 
on  the  husband's  land  prior  to  the  sale,  and 
were  branded  with  his  brand,  but  at  the 
time  of  the  sale  they  were  brought  to  the 
corral,  vented  with  the  husband's  brand,  and 
then  branded  with  plaintiff's  brand.  A  bill 
of  sale  was  also  given,  and  they  were  then 
turned  back  on  the  range  where  they  had 
been  before,  and  cared  for,  at  seasons  requir- 
ing care,  by  men  hired  and  paid  by  plaintiff. 
Held,  that  there  was  sufficient  delivery  and 
change  of  possession  of  the  property. — Asblll 
T.  Standley,  81  Pac.  738. 

§  78.  TruufaiB  Betmen  Joint  Taunts. 

[a]  When  a  joint  tenant  sells  his  interest 
'  in  the  property,  and  retains  possession  there- 
of, and  there  is  no  evidence  that  the  other 
joint  tenant  has  actual  possession,  no  pre- 
sumption of  constructive  possession  by  the 
purchaser  arises  which  will  take  the  place  of 
the  actual  delivery  of  the  property  req;uired 
by  Civil  Code,  section  3440.— Howe  v,  John- 
wn,  107  CaL  67,  40  Pae.  42. 


I  79.   JitdicUl  Sale. 

[a]  The  fact  that  the  purchaser  of  personal 
property  at  sheriff's  sale  permits  it  to  remain 
in  the  possession  of  the  judgment  debtor  after 
the  sale,  and  allows  him  to  exercise  acts 
of  ownership  over  it,  is  some  evidence  that 
the  sale  was  fraudulent  as  to  the  creditors 
of  the  judgment  debtor. — O'Brien  v.  Cham- 
berlain, 50  Cal.  285. 

[b]  It  seems  that  judicial  sales  are  not  with- 
in the  statute.— Davis  v.  Drew,  58  CaL  158. 

[c]  Where  a  defendant  confesses  judgment 
for  debts  justly  due,  it  is  not  fraudulent  for 
the  judgment  creditors  to  agree  to  buy  the 
property  levied  on  under  their  executions, 
and  give  it  to  the  execution  debtor  if  they 
see  fit.— Pehrson  v.  Hewitt,  79  CaL  594,  21 
Pac.  950. 

§  80.   Sufficiency  of  Change. 

[a]  Vendor  of  growing  crops  may  continue 
to  live  on  ranch,  and  vendee  may  work  for 
vendor  as  a  hired  man. — Visher  v.  Webster, 
13  CaL  68. 

[b]  The  acts  required  to  prevent  a  sale  of 
personal  property  from  being  declared  fraud- 
ulent for  want  of  an  immediate  delivery  and 
actual  and  continued  chaiige  of  possession, 
depend  very  much  on  the  character  and  quan- 
tity of  the  property  sold^Lay  v.  Neville,  25 
Cal.  545. 

[c]  Where  a  merchant  sells  his  stock  In 
store  to  a  creditor,  who  credits  its  value  in 
payment  of  the  indebtedness,  and  takes  the 
entire  management  and  control  of  the  goods, 
making  an  inventory  of  them,  and  selling 
them  with  the  assistance  of  clerks  of  the  ven- 
dor who  have  continued  in  the  store  without 
any  new  contract  of  hiring,  there  is  such  a 
change  of  possession  as  to  make  the  sale 
valid  as  against  other  creditors  of  the  ven- 
dor.—Ford  V.  Chambers,  28  Cal.  13. 

fd]  The  purchaser  or  mortgagee  of  a  kiln 
of  bricks,  while  being  burned,  must  take  tlut 
possession  of  the  property  which  places  him 
in  the  relation  to  the  same  that  owners  usu- 
ally have  to  a  like  kind  of  property,  in  order 
to  secure  it  against  attaching  creditors  of 
the  vendor.— Woods  v.  Bugbey,  29  CaL  466. 

[e]  In  an  action  of  claim  and  delivery 
against  a  sheriff  for  seven  horses  taken  on 
attachment  against  ^aintiff's  vendor,  it  ap- 
peared that  the  sale  to  plaintiff  was  bona 
fide,  and  that  there  was  an  "immediate  deliv- 
ery." The  evidence  showed  that  soon  after 
the  delivery  plaintiff  employed  a  man  who 
had  been  in  the  service  of  his  vendor,  and 
put  him  in  charge  of  the  horses;  that  with 
six  of  them  in  a  team  he  and  said  vendor 
with  a  like  team,  did  a  large  amount  of 
plowing  for  a  third  person;  that  while  doing 
the  plowing  one  of  the  horses  of  plaintiff's 
team  was  exchanged,  for  convenience  in  work- 
ing, for  one  of  the  horses  of  his  vendor's 
team.  Held,  that  the  evidence  supported  the 
finding  that  there  was  an  "actual  and  con- 
tinued change  of  possession"  following  the 
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sale  of  fhs  proper^  to  plaintiff. — ^Freeman  t. 

Hensley,  30  Pae.  79S. 

[f]  A  tenant  who  was  indebted  to  bis  land- 
lord on  a  note  sold  to  his  brother  in  law  and 
another  all  his  cattle  and  horses,  and  the 
three  persons,  with  the  property,  started  to 
leave  the  county,  the  tenant  using  a  part  of 
the  horses  sold  for  the  purpose  of  removing 
his  family.  While  on  the  way,  the  cattle  and 
horses  were  attached  by  the  sheriff  at  the  suit 
of  the  landlord.  Held,  that  there  was  no  such 
change  of  possession  as  is  required  by  the 
statute,  and  that  the  sale  was  fraudulent. — 
BegU  T.  MeClnx^  47  Cal.  012. 

[g]  Purchaser  may  take  actual  possession  of 
furniture  in  lodging-house  without  taking  pos- 
session of  house. — Boss  v.  Sedgwick,  09  CaL 
250,  10  Pae.  400. 

[h]  Change  of  possession  held  suffieient  to 
meet  requirementa  of  section  3440,  Civil 
Code.— Boas  v.  Bedgwiek,  69  CaL  249,  10 
Pac  400. 

[i]  The  action  was  brought  by  the  assignee 
of  two  insolvent  partners  to  recover  the  pos- 
session of  certain  horses  whieh  had  been  pre- 
viously sold  by  them  -to  the  defendant.  The 
sale  was  attacked  on  the  sole  ground  that  it 
was  not  accompanied  by  an  immediate  de< 
Uvery  and  an  actual  and  continued  change 
of  possession.  The  evidence  Bhowed  that  for 
three  months  prior  to  and  at  the  time  of  the 
■ale  the  horses  were  being  pastured  on  a 
ranch  belonging  to  the  defendant;  that  from 
the  time  of  the  sale  the  defendant,  who  had 
shortly  before  married  one  of  the  vendors, 
had  full  possession  and  control  of  the  horses, 
and  withui  five  days  thereafter  moved  them 
to  another  ranch  belonging  to  him  about  fif- 
teen miles  distant;  that  the  consideration  of 
the  sale  was  a  pre-existing  indebtedness  equal 
to  the  full  value  of  the  horses.  Held,  that  the 
sale  was  valid,  and  was  accompanied  by  such 
an  immediate  delivery  and  actual  and  con- 
tinaed  change  of  possessioii  as  the  nature  of 
the  ease  permitted.— Hogaa  r.  CoweU,  73  Cal. 
211,  14  Pae.  780. 

[j]  ^7  agreement  supplemental  to  an  ab- 
solute sale  of  personal  property  by  plaintiff 
to  B.,  plaintiff  was  authorized  by  E.,  on  de- 
fault in  payment,  to  retake  the  property.  B. 
made  deftralt,  and  refused  to  deliver  to  plain- 
tiff the  property,  which,  since  the  sale,  had 
been  in  the  continuous  possession  of  B.  De- 
fendant, with  knowledge  of  these  facts, 
caused  the  property  to  be  sold  under  an  ex- 
ecution against  B.  In  an  action  for  conver- 
sion, held,  that  under  Civil  Code,  section 
3440,  declaring  void  as  to  creditors  eertain 
transfers  not  accompanied  hj  an  aetaal  and 
eontianed  change  or  sossession,  the  transfer 
was  void  as  to  defendant.— UeClaln  t.  Bnelc, 

73  CaL  320,  14  Pac.  876. 

t 

[k]  Sale  of  personal  property,  accompanied 
by  such  open  and  unequivocal  acts  on  the 
part  of  the  vendee  as  to  give  evidence  to  the 
world  of  his  ownership^  and  to  show  that  the 
ownership  and  possrasion  of  the  vendor  had 
wholly  ceased,  is  valid,  under  section  3440  of 
tho  ^vil  Cods>  as  against  eredlton  of  the 


vendor.— Ooold  v.  Huntley,  78  CaL  899,  15 
Pac  84. 

[1]  Evidence  examined  and  held  insufficient 
to  show  continued  change  of  possession  con- 
templated by  Civil  Code,  section  3440. — ^Bud- 
die V.  Givens,  76  Cal.  459,  18  Pae.  421. 

[ml  Evidence  examined  and  held  sufficient 
to  snow  delivery  and  actual  and  continued 
change  of  possession. — ^Dale  v.  Purvis,  78  CaL 
115,  20  Pac.  296. 

Jn]  There  is  no  sufficient  change  of  posses* 
sibn  when  property  appears  to  remain  in  same 
condition  as  before  sale  and  there  is  nothing 
to  notify  third  persons  of  claim  of  new  owner. 
Bunting  V.  Saltz,  84  CaL  172,  24  Pae.  167. 

[oj  What  constitutes  an  immediate  delivery, 
and  an  actual  and  continued  change  of  poa- 
session  of  personal  property,  within  the  mean- 
ing of  section  3440  of  the  Civil  Code,  is  a  fact 
to  be  determined  upon  the  evidence  in  each 
particular  case. — Porter  v.  Bucber,  98  CaL 
454,  33  Pac,  335. 

[p]  8.  sold  to  plaintiff  horses  In  the  pasture 
of  B.,  where  tiiey  had  been  put  by  C.,  with 
the  consent  of  8.,  at  the  close  of  a  season 
for  which  C.  had  hired  them.    B.  refused  to 
deliver  them  on  the  order  of  S.  to  plaintiff, 
when,  twelve  days  after  buying  them,  he  first 
attempted  to  get  possession,  C.  having  given 
instructions  when  he  left    them    that  they 
should  be  delivered  to  no  one  else.    On  the 
following  day  they  were  taken  by  defendant, 
as  sheriff,  on  an  attachment  in  an  action  by 
C.  against  8.    Held,  error  to  instruct  that 
when  personal  property  is  so  situated  that  the 
purchaser  is  entitled  to  and  can  rightfully 
take  possession  at  his  pleasure,  he  ia  con- 
sidered as  having  actually  received  it,  as  the 
statute  requires.— Pearce  v.  Boggs,  99  CaL 
840,  83  Pac.  906. 

[q]  On  the  question  whether  a  change  of 
possession  of  an  interest  in  cattle  is  good  as 
against  the  seller's  creditors,  it  may  be  con- 
sidered that  the  buyer  was  the  owner  and  in 
possession  of  the  land  where  the  cattle  al- 
ways grazed  and  where  some  of  them  had 
been  fed. — Banning  v.  Marleau,  101  Cal.  238, 
86  Pac  772. 

[r]  Sale  of  saloon  fixtures  held  followed  by 
immediate  delivery  and  actual  and  continued 
change  of  possession,  though  vendor's  sign 
remained  on  saloon. — Howe  v.  Johnson,  117 
Cal.  40,  48  Pac.  978. 

[s]  Where  a  mechanic,  who  has  for  many 
years  conducted  an  established  business  at  a 
particular  place,  sells  such  business  and  the 
personal  property  used  therein  to  a  corpora- 
tion formed  solely  of  himself  and  members  of 
his  family,  and  thereafter  tho  business  is 
continued  to  be  carried  on  by  him  and  the 
same  employees,  with  the  same  property,  at 
the  same  place,  and  substantially  m  the  same 
way  as  before  the  sale,  only  a  slight  change 
in  the  business  sign  being  made,  such  trans- 
fer, so  far  as  the  personal  property  is  con- 
cerned, is  void  as  to  his  creditors  for  want  of 
a  deliverj  and  a  change  of  possession.- Me- 
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Kee  Stair  Building  Co.  t.  Martin.  126  CaL 
557,  58  Pae.  1044. 

[t]  Where  an  attachment  had  been  iuned 
against  an  owner  of  goods,  and  between  12 
and  1  0  'clock  A.  M.,  in  consideration  of  a 
bona  fide  indebtedness  of  more  than  the  value 
of  the  property,  the  goods  were  sold  to  plain- 
tiff, and  the  attachment  was  levied  and  the 
property  taken  after  the  hour  of  5  P.  M.  the 
same  day,  in  an  action  for  the  recovery  of 
the  property,  a  finding  that  plaintiff,  after 
delivery,  remained  in  sole  and  exclusive  pos- 
session of  the  property,  was  not  contrary  to 
the  evidence,  because  the  leasehold  of  the 
premises  was  not  assigned,  and  the  former 
owner  retained  the  key  to  the  store,  and  the 
goods  were  not  removed. — Harris  t.  Smith, 
132  CaL  316,  64  Pac.  409. 

[a]  Plaintiff  testified  that  he  owned  a  cigar 
eton,  and  had  been  in  possession  of  the  goods 
therein  for  nearly  a  month,  before  defendant 
constable  took  possession  thereof.  A  witness 
testified  that  at  the  time  the  goods  were 
sold  to  plaintiff  they  were  delivered,  and  had 
been  in  plaintiff's  possession  ever  linca. 
Plaintiff's  daughter  testified  that  the  goods 
were  moved  from  the  apartments  of  her  hus- 
band to  those  of  her  father,  in  the  same  house, 
on  the  night  of  the  sale.  Plaintiff  thereafter 
employed  his  son  in  law  about  the  store  to 
sell  the  goods  bought  from  him.  .Held,  suffi- 
cient to  show  an  immediate  delivery  and  an 
actual  and  continued  change  of  poasession 
as  against  defendant  eoDBtable'B  levy  thereon 
as  the  goods  of  the  son  in  law. — Hickey  t. 
Coscbina,  133  CaL  81,  65  Pae.  313. 

[t]  Defendant  purchased  of  a  debtor  a  num- 
ber of  raisin  trays  in  payment  of  a  debt. 
The  trays  were  not  removed  from  the  shed  on 
the  debtor's  farm  where  thej  were  stored, 
but  defendant  wrote  his  name  on  a  large  num- 
ber of  them,  and  kept  a  man  continuously 
at  the  debtor's  house  to  look  after  the  trays. 
Held,  that  there  was  no  sufficient  change  of 

EjBsession  as  against  creditors  of  the  vendor, 
yxbee  v.  Dewey  (Cal.),  47  Pac.  52. 

fw]  One  partner  transferred  to  a  creditor 
of  the  partnership  their  stock  of  merchandise 
without  the  knowledge  of  his  partner,  who 
for  a  month  previous  had  not  had  anything 
to  do  with  the  affaire  of  the  firm.  After  the 
transferring  partner  had  shown  the  new  de- 
livery boy  tne  delivery  route,  he  left  the 
store,  leaving  it  in  charge  of  the  purchaser's 
agent,  who  had  been  employed  there  for  a 
month  previous.  Held,  that  under  Civil  Code, 
section  3440,  the  evidence  was  sufficient  to 
show  an  actual  and  continued  change  of  pos- 
session.— Stratton  v.  Burr,  54  Pac  735. 

Foa  AUTHOBITIES  FROM  OtRBB  STATES: 

Possession,  change  of,  sufficient  as 
against  creditors  and  subsequent  pur- 
ehasera:  97  Am.  Dec.  340,  note.  See, 
also,  20  Cyc.  541-551;  24  Cent  Dig., 
eols.  667-727,  St  457-484. 

J  81.   —  Immediate  Delivery. 

[a]  A  sale  of  personal  property,  unaccom- 
panied by  immediate  delivery,  is  void  aa  to 


creditors,  though  delivery  should  be  made  be- 
fore levy  by  creditors. — Chenery  v.  Palmer,  6 
Cat.  119,  65  Am.  Dee.  493:  (1879)  Watson  t. 
Bodgers,  58  Cal.  401. 

[b]  A  sale  of  personal  property,  not  accom- 
panied by  immediate  delivery,  is  void  as  to  ■ 
existing  creditors  under  Civil  Code,  sections 
3440,  3442,  requiring  immediate  delivery  and 
a  continued  change  of  possession  to  validate 
such  a  sale,  though  the  property  is  delivered 
to  the  buyer  before  levy  of  the  creditor's 
execution  thereon. — Edwards  T.  Sonoma  Val- 
ley Bank,  59  Cal.  148. 

[e]  By  immediate  delivery  is  not  necessarily 
meant  a  delivery  inatanter,  but  the  character 
of  the  property  and  all  the  circunutanees  are 
to  be  considered  in  determining  whether  there 
was  a  delivery  within  a  reasonable  time,  and 
it  is  a  question  of  fact  whether  the  property 
was  so  situated,  and  the  parties  so  located, 
that  instant  delivery  could  not  be  made,  and 
whether  it  was  made  as  soon  after  the  sale  aa 

Sracticable.— Dubois  t.  Spinks,  114  CaL  289, 
S  Pae.  95. 

[d]  Upon  a  transfer  of  personal  property, 
what  constitutes  an  immediate  delivery  and 
an  actual  and  continued  change  of  possession 
within  the  meaning  of  section  3440  of  the 
Civil  Code,  is  a  question  of  fact  to  be  de- 
termined on  the  evidence,  and  where  the  evi- 
dence tends  to  prove  such  delivery  and  change 
of  possession,  the  finding  of  the  court  to  that 
effect  will  not  be  disturbed  upon  appeal.— 
Dubois  V.  Spinks,  114  CaL  289,  46  Pac  95. 

FOBi  AtJTHOBITIES  fBOV  OTHSB  StATBS: 

See  24  Cent.  Dig.,  cols.  674-678,  SB  46% 
463. 

S  82.   Aetna],  OoBtliiiwd  and  Snbstaa* 

tial  Ohange. 

[a]  In  order  to  make  a  sale  or  mortgage  of 
chattels  valid  as  against  creditors  of  the  ven- 
dor or  mortgagor,  the  change  of  poasession 
must  be  continued. — Bacon  v.  Scannell,  9  CaL 
271;  Engles  v.  MarshaU,  19  Cal.  820. 

[b]  The  fact  that  the  vendee  allowed  the 
goods  to  remain  in  the  hands  of  another  for 
a  few  days  before  he  returned  them  to  the 
vendor  does  not  affect  the  case,  nor  the  legal 
presumptions  of  fraud  arising  therefrom. — 
Van  Pelt  t.  Littler,  10  CaL  394. 

[c]  F.  sold  and  delivered  to  V.  P.  certain  , 

?ooas,  the  possession  of  which  V.  P.  retained  * 
or  two  or  three  days,  when  he  leased  the 
premises  in  which  the  goods  were,  and  de- 
livered the  goods  to  F.,  bis  vendor,  and  one 
M.,  who,  after  carrying  on  the  business  in 
connection  with  F.  for  a  few  days,  retired, 
leaving  F.  in  the  exclusive  possession  of  the 
property,  which  possession  continued  until 
the  goods  were  seized  by  L.,  aa  constable,  un- 
der an  execution  against  F.  Held,  that  the 
sale  of  the  goods  to  V.  P.  was  void  as  to 
creditors,  and  the  goods  were  subject  to  the 
execution  against  F.— Van  Pelt  T.  Littler,  10 
CaL  394 
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Id]  Onr  itatute  of  franda  (Aet  of  1850,  lee. 
15)  was  not  intended  to  go  beyond  tbe  ex* 
treme  nde  adopted  hy  the  snpreme  court  of 
tbe  United  States  and  the  English  courts,  to 
wit,  that  retention  of  the  possesaion  of  per- 
sonal property  by  the  vendor,  after  as  abso- 
lute sale,  is  per  Be  fraud.  The  word  "ac- 
tual" in  the  statute  was  designed  simply  to 
exclude  a  mere  formal  change  of  possession, 
and  tbe  word  "continued"  to  exclude  a  mere 
temporary  ehange.  Bat  the  statute  does  not 
require  that  the  vendor,  under  penalty  of  for- 
feiture of  the  goods,  shall  never  have  any 
control  over  or  care  of  thenL — Stevens  v.  Ir- 
win, 15  CaL  503,  76  Aul  Dec.  500. 

[e]  To  prevent  a  sale  from  being  fraudulent 
BB  to  creditors,  tbe  change  of  possession  re- 
quired bjjr  the  statute  must  be  aa  actual  and 
anbstantial  ehange  of  possession. — Engles  v. 
Haraball,  19  CaL  320. 

[f]  Possession  must  be  open  and  uneqnivo- 
eal,  having  the  usual  indications  of  owner- 
ship by  the  vendee  bo  as  to  notify  the  world 
of  his  elaima,  and  thia  possession  must  bei 
eontinnon^  etc— En^es  t.  ifarshall,  19  CaL 
820. 

[g]  The  statnte  of  this  state  makes  a  sale 

of  personal  property  fraudulent  and  void  as 
to  creditors  when  there  is  not  an  actual  and 
continued  change  of  possession,  and  courts 
cannot  evade  its  force  and  effect  by  an  in- 
quiry into  the  consideration  paid  by  tbe  pur- 
chaser or  the  good  faith  of  the  transaetion.— 
Woods  T.  Bngbey,  29  CaL  460. 

[b]  After  personal  property  has  been 
pledged,  and  the  possession  thereof  delivered 
to  a  pledge-holder,  the  mere  fact  that  the 
pledgor,  either  with  or  without  the  knowledge 
or  consent  of  the  pledgee,  for  a  time  assists 
tbe  pledge-holder  In  taking  charge  .of  the 

groperty,  does  not  necessarily  render  the  hold- 
ig  of  it  as  a  pledge  void  as  to  creditors 
of  the  pledgor.  In  such  a  case  there  is  a 
sufficient  delivery  and  continuous  change  of 
possession  to  preserve  the  Hen  of  the  pledgee. 
Hillik^r  T.  Knhn,  71  Cal.  214,  16  Pae.  707. 

[i]  In  an  action  by  the  purchaser  of  a 
boiler  against  a  sheriff  who  seized  it  under 
an  attachment  against  the  vendor,  plaintiff's 
evidence  was  that  he  paid  value,  and  that  at 
the  time  of  the  sale  the  vendor  delivered  the 
keys  of  the  building,  of  which  he  was  lessee, 
containing  the  boiler,  pointed  it  out^  and 
tamed  over  possession.  'Defendant's  evidence 
was  that  the  vendee,  under  whom  plaintiff 
claimed,  had  tbe  keys  of  and  full  access  to 
rach  building,  as  an  employee  of  his  vendor, 
at  and  prior  to  the  sale  to  him,  and  that  he 
had  never  removed  the  boiler,  or  exercised 
any  act  of  ownership  over  it,  except  to  make 
tbe  sale  to  plaintiff.  Held,  that  a  finding 
,  that  there  was  no  such  "immediate  delivery, 
followed  by  an  actual  and  continued  ehange 
of  possession,"  as  ia  xeqnired  by  dvU  Code, 
section  3440,  waa.  not  contrary  to  tbe  evi- 
denee.— Joshua  Hendy  Maeh.  Wocks  ▼.  Coa- 
noUy,  76  CaL  305,  18  Pae.  827. 

[jl  "Aetnal"  ehange  of  possession,  defined* 
Bontiog  T.  aalb^  84^  170, 24  fae.  167. 


XVS  AUTHOBITIES  FROM  OTHZB  STATES! 

See  24  Cent  Dig.,  cola.  678-686,  §S  463^, 
464. 

S  83.    Open  and  Notorious  Possession. 

[a]  Change  of  possession  required  to  uphold 
a  transfer  of  a  debtor's  property  as  against 
creditors  must  be  open  and  notorious,  render- 
ing sucb  change  of  possession  evident  and 
visible.— Engles  v.  MarshaU,  10  Cal.  320. 

[b]  An  actual  change  of  the  possession  of 
personal  property,  as  distinguished  from  that 
which  by  mere  intendment  of  law  follows  the 
transfer  of  title,  is  an  open,  visible  change, 
manifested  by  such  outward  signs  as  render 
it  evident  that  the  possession  of  the  vendor 
has  wholly  ceased.— ^^ahoon  v.  Ifarshall,  25 
CaL  197. 

[c]  Possession  of  vendee  must  be  open  and 
unequivocal  and  continue  for  sufficient  time 
to  give  general  notice  of  claim  of  new  owner. 
Bnnting  v.  Saltz,  84  CaL  178,  24  Pac  167. 

[d^  Evidence  considered  and  held  to  justify 
findings  that  sale  of  stock  was  fraudulent 
as  to  creditors,  not  being  open,  notorious  and 
continued. — Botbscbild  v.  Swope,  116  Cal.  677, 
48  Pac.  91 L 

For  AuTBOBimts  vboh  Othse  utatbs; 

See  B4  Cent.  Dig.,  eols.  696-700,  8  473. 

g  84.   BapantfoB  and  Marking. 

[a]  If  bulky  articles  in  a  warehouse  when 
sold  are  separated,  numbered  and  marked,  de- 
livery is  sufficient. — Cartwright  v.  Phoenix, 
7  CaL  281. 

[b]  Where  tiie  plaintiff  bought  eight  hun- 
dred saclra  of  floor,  on  storage  in  a  warehouse, 
which  stood  therein  aa  a  separate  pile,  the 
number  of  sacks  of  which  was  ascertained  by 
counting  the  outside  rows,  and  the  number  in 
the  pile  marked  on  one  of  the  sacks,  and  it 
waa  thus  delivered  to  the  purchaser,  who  per- 
mitted it  to  remain  in  the  same  place,  where 
it  was  several  days  afterward  attached  as 
tbe  property  of  the  vendor,  held,  that  the  de- 
livery was  sufficient  and  the  sale  valid.— Cart* 
Wright  V.  Phoenix,  7  CaL  281. 

[c]  Where  H.,  the  owner  of  barley,  which 
he  has  piled  up  in  his  corral,  sells  five  hun- 
dred sacks  thereof  to  V.,  who  has  it  separated, 
marked  "V,"  and  piled  up  in  another  part 
of  tbe  corral,  and  employs  a  third  person  to 
take  care  of  the  same  for  him,  and  H.  after- 
ward sells  and  delivers  the  same  to  B.,  held, 
that  B.  was  entitled  to  the  property,  the  sale 
from  H.  to  V.  not  being  followed  by  an  actual 
and  continued  change  of  possession. — Vance 
T.  Boynton,  8  CaL  554. 

S[d1  Segregation  is  acesssary  when  part  of 
ods  on  storage  ia  sold.— Hon  v.  Barker,  8 
L  608. 

[e]  Vendor  cannot  retain  goods  upon  bis 
premises,  though  segregated  and  in  charge 
of  a  tbird  perbon.-^Vance  v.  Boynto%  8  CaL 
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[f  1  Where  »  vendor  only  sella  a  part  of  the 
gooda  on  storage,  if  all  together  and  of  the 
■ame  mark,  they  mnit  be  separated  from  the 
larger  mass  in  order  to  change  the  possession. 
Horr  V.  Barker,  8  CaL  603. 

[f]  A  bona  fide  sale  of  cattle,  roaming  over 
anindosed  plains  with  those  of  other  owners 
than  the  vendor,  is  not  invalid,  against  cred- 
itors of  the  vendor,  for  want  of  delivery, 
nntil  the  purchaser  has  had  a  reasonable  time 
to  separate  and  brand  them. — Walden  v. 
Mnrdoek,  23  CaL  S40,  83  Am.  Dec.  135. 

[h]  Where  two  parties  engaged  in  the  man- 
ufacture of  wagons  stipulate  that  one  of  them 
■hall  be  entitled  to  the  possession  of  the 
wagons  as  th^  are  built  until  he  is  reim- 
bursed for  advances  made,  he  is  entitled  to 
such  possession  as  against  third  persons, 
where  he  takes  poasessioo  and  control  of  the 
wagons,  and  marks  his  name  on  them;  and 
the  mere  fact  that  the  other  party  is  engaged 
in  painting  them  is  no  proof  that  the  posses- 
sion of  them  has  been  surrendered.— W^die  v. 
Poll,  S9  CaL  5S5. 

S  86.   Symbolical  Delivery  of  Paiderons 

Articles. 

[a]  Delivery  of  ponderous  articles  may  be 
symbolical;  and  where  goods  are  locked  up, 
a  delivery  of  the  key  is  so  far  a  delivery  of 
the  goods  that  it  will  support  an  action  of 
trespass  against  subsequent  purchasers  or  at- 
taching creditors  who  take  possession  of  them. 
Adlard  v.  Bodgera,  105  CaL  327,  38  Pac.  889. 

g  86.  — —  Delivery  of  Warehouse  Receipt. 

[a]  Change  of  warehouse  receipts  changes 
possession  where  all  goods  are  sold,  though 
sold  to  different  purchasers.— Horr  v.  Barker, 

8  Cal.  603. 

[b]  Change  of  delivery  of  warehonse  re- 
ceipts passes  title  prima  facie. — ^Horr  v.  Bar- 
ker, 8  Cal.  603. 

[c]  Delivery  by  accepted  orders  apon  a 
warehouseman  is  snfficient  to  pass  title  if 
Moperty  is  segregated. — ^Horr  v.  Barker,  8 
C^  607. 

[d]  A  sale  of  merchandise  by  bill  of  sale, 
the  gooda  remaining  in  the  possession  of  the 
vendors  as  warehousemen,  at  a  regular  charge, 
and  their  receipt  given  for  the  goods  on  stor- 
ue,  the  vendors  doing  business  as  commis- 
suin  merchants,  and  sometimes  receiving 
goods  on  storage,  is  void  as  to  the  creditors 
ol  the  vendors.— Stewart  v.  Scannell,  8  OsL 
80;  Stanford  v.  Bcannell,  10  CaL  7. 

{  87.   Property  In  PossessiMi  of  Tblrd 

Poson. 

[a]  A  team  whieh  remains  in  the  charge  of 
the  same  driver,  at  the  same  place,  and  is 
need  in  the  same  manner  as  before  the  sale, 
has  not  changed  possession,  under  the  stat- 
ute, although  the  driver  waa  hired  and  paid 
by  the  vendee  from  and  after  the  sale,  and 
the  team  hired  by  the  vendor  of  the  vendee* 
Horlbord  v.  Bogardos,  10  CaL  618. 


Jbl  A.  hired  a  brickyard  of  B.,  made  a  kiln 
bricks,  and  left  them  in  B.'s  charge  and 
possession  to  sell  for  A.'s  benefit.  He  then 
made  a  bill  of  sale  to  B.,  and  gave  B.  notice 
thereof,  but  no  change  of  possession  fol- 
lowed. Held,  that  the  aale  to  B.  was  fraudu- 
lent, and  that  the  bricks  were  liable  on  an 
execution  against  A.  as  there  was  no  delivery 
to  B.— Biebards  v.  Schroder,  10  CaL  431. 

[c]  If  a  vendor  of  goods  in  the  care  and 
keeping  of  a  third  person  directs  him  to  de- 
liver them  to  the  vendee,  and  the  party  hold- 
ing the  goods  consents  to  retain  the  goods 
for  him,  and  does  so  retain  them,  it  is  a  suffi- 
cient delivery  and  change  of  possession  to 
satisfy  the  requirements  of  code,  section  3440. 
Williams  v.  Lerch,  56  CaL  330. 

[d]  H.,  having  cattle  znnning  at  large  with 
those  of  D.,  his  tenant,  sold  them  to  plain- 
tiff. The  cattle  were  driven  up  into  a  corral, 
where  H.  said  to  plaiatiflf,  "Here  are  your 
cows  that  you  bought."  Thereupon  plaintiff 
requested  D.  to  take  care  of  the  cattle  and 
pasture  them  for  plaintifT,  end,  D.  agreeing  to 
do  so,  the  cattle  were  turned  back  into  the 
pasture.  Held,  that  there  was  an  immediate 
delivery  and  actual  change  of  possession,  and 
that  the  sale  was  not  void  as  to  ereditora.— 
Morgan  v.  Miller,  62  Cal.  492. 

[e]  Plaintiff  bought  from  M.  a  mare,  then 
pasturing  on  the  land  of  one  W.,  five  milm 
distant.  He  went  to  take  possession  of  the 
mare,  but  W.  was  not  at  home.  On  his  re- 
turn he  met  W.,  and  then  arranged  with  him 
to  remove  the  mare  a  few  days  later,  and  on 
the  day  specified  he  placed  her  on  another 
ranch,  under  an  agreement  with  the  manager 
thereof,  who  received  and  held  her  for  plain- 
tiff. Held,  that  there  was  a  sufficient  compU* 
ance  with  Civil  Code,  section  3440,  providing 
that  every  transfer  of  personal  property  will 
be  deemed  to  be  fraudulent  as  to  creditors, 
unless  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued 
change  of  possession,  of  the  things  trans- 
ferred.—Cameron  V.  Calberg,  31  Pae.  530. 

8  88.   Possession  of  Oraator  as  Agent  or 

Employee  of  Onntee. 

[a]  Where  the  owner  of  goods  made  a  bona 
fide  sale  of  them  to  a  purchaser,  and  deliv- 
ered possession  of  them  to  him,  and  the  pur- 
chaser, immediately  after,  appointed  the 
former  owner  of  them  his  agent,  to  take 
charge  of  them  and  sell  them,  and,  for  that 
purpose,  redelivered  the  possession  of  them 
to  him,  held,  that  the  sale  was  fraudulent 
and  void,  as  against  the  creditors  of  the  orig- 
inal owner.— Fitzgerald  v.  Oorham,  4  CaL 
289,  60  Am.  Dee.  616. 

[b]  The  statute  requiring  a  "continued 
change  of  possession"  of  s^d  goods  to  pre- 
clude their  seizure  by  the  seller^  creditors  is 
not  complied  with  where  the  buyer  of  a  stock 
of  gooda  employs  the  seller,  a  month  after 
the  sale,  to  retail  the  goods  in  the  capacity 
of  clerk.— Bacon  v.  Scannell,  9  CaL  271. 

[e]  Where  a  vendee  ^  personal  property 
buys  it  bonn  flde,  takes  poisessloB  openly, 
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mod  bolds  it  In  tzelnsiT*  posseBsioii  for  a  jeai 
or  more,  and  aftemrd  pnti  the  property 
into  the  poBseBsioB  of  the  vendor,  as  attorney 
in  fact  of  the  vendee,  this  qualified  posBesBion 
of  the  render  does  not,  as  matter  of  law,  show 
tbe  sale  to  be  frandnlent  and  Toid  as  against 
the  creditors  of  the  reador. — SteTeu  t.  li' 
•win,  15  CaL  603,  76  Am.  Dee.  600. 

[d]  Certain  property  nnder  attachment  ma 
•old  to  pay  the  attachment,  which  was  re* 
leased;  and  the  purchaser  took  poesession,  re* 
moved  the  stock  to  his  own  store,  and  em- 
ployed the  former  owner  to  sell  tbe  property 
at  retail,  who  at  times  bad  fall  possession  and 
control  of  tbe  goods.  Another  attachment 
against  said  former  owner  was  levied  upon 
the  goods.  In  an  action  hy  the  purchaser 
against  the  sheriff,  it  was  held  that  there  waa 
no  such  actual  and  continued  change  '  of 
possession  as  required  hy  the  statute  of 
frauds,  and  that  the  second  attachment  was 
vaUd.— Weil  t.  Paul,  28  CaL  492. 

[•]  tn  case  of  a  sale  of  goods  and  chattels, 
the  Subsequent  employment  of  the'  vendor  by 
tbe  vendee,  in  the  subordinate  capacity  of  a 
clerk  or  salesman  of  tbe  same  goods,  is  not 
absolutely  incompatible  with  an  absolute  and 
continued  change  of  possession,  and  ia  not  of 
itself,  regardless  of  all  other  facta  and  circum- 
stances, conclusive  evidence  of  fraud.  Such 
employment  is  a  circumstance  tending  to 
■how  that  there  has  not  been  such  a  change 
of  possession  as  the  statute  requires,  but  it  is 
not  per  se  a  fraud  which  admits  of  no  explan* 
ation. — Qodcbaux  T.  Hulfordf  26  CaL  316, 
86  Am.  Dec.  178. 

[f]  Vendor  if  employed  by  vendee  cannot 
remain  in  apparently  sole  possesaion  of  goods 
after  sale;  >ut  if  it  be  apparent  to  all  tbe 
world  that  he  has  ceased  to  be  the  owner,  and 
that  another  has  become  such,  and  that  he 
is  only  a  subordinate  or  clerk,  the  rule  re- 
quiring an  actual  and  continued  change  of 
possession  is  satisfied. — Qodehauz  r.  Hulford, 
26  CaL  316,  85  Am.  Dec.  178. 

[g]  After  a  sale  of  goods  and  chattels  in 
good  faith,  and  an  actual  and  notorious 
change  of  possession,  the  employment  of  the 
vendor  by  tbe  vendee  as  a  mere  clerk  or  sales- 
man is  not  a  fraud  which  vitiates  tbe  sale  be- 
cause the  change  of  posaession  ia  not  con- 
tinned. — Oodchauz  v.  Mulford,  26  Cal.  316, 
85  Am.  Dec  178. 

[h]  On  the  question  of  whether  a  sat«  of  a 
stoek  of  goods  in  a  store  was  fraudulent,  the 
employment  afterward  of  tbe  seller  by  tbe 
btqrer,  while  not  eoneluslTe,  is  a  eireumstanee 
to  be  weighed.— Ooldstein  Nnnan,  60  CaL 
642,  6  Pae.  451. 

[i]  A  person  engaged  in  other  business  In 
one  eity  bought  a  stock  of  shoes  in  another, 
bat  did  not  qnit  his  own  business  to  eive  his 
personal  attention  to  the  shoe  trade,  out  left 
this  to  his  clerks.  About  two  weeks  later  he 
met  tbe  former  owner  of  tbe  store,  and,  learn- 
ing that  tbe  business  was  not  up  to  its  old 
volume,  engaged  him  to  manage  it  for  bim. 
Held,  that  there  was  a  anffieient  change  of 
possession.— Levy  v.  Scott,  115  Cal.  SO,  46 
Pae.  8WL 


rj]  The  fact  that  the  lessee  of  a  ranch, 
after  surrender  of  bis  lease  and  tbe  sale  and 
delivery  of  chattels  thereon  to  his  lessors, 
was  employed  on  the  lanek  for  a  few  days  ai 
foreman,  does  not  conclusively  show  n«ud 
a^UQSt  his  creditors,  his  changed  position 
being  well  known  in  tbe  neigbborfaood. — 
Adams     Weaver,  117  CaL  42,  48  Pae.  972. 

[k]  In  an  action  against  a  therilT  for  the 

recovery  of  saloon  nimiture  and  stock  at- 
tached by  him  as  the  property  of  C,  where 
it  is  claimed  that  C.  sold  the  property  to 
plaintiff  before  the  attachment,  testimony  of 
plaintiff  and  C.  that  prior  to  tbe  attachment 
C.  sold  the  property  to  plaintiff,  taking  his 
note  in  payment,  and  gave  bim  a  bill  of  sale; 
that  0.  delivered  to  plaintiff  the  keys  of  the 
safe  and  the  saloon,  took  his  account-book, 
and  left,  and  has  had  nothing  to  do  with  the 
busineas  since,  and  that  plaintiff  had  contin- 
ued to  own  tbe  property,  and  carry  on  tbe 
business,  up  to  tbe  time  of  the  levy  of  the  at- 
tachment; that  there  was  but  one  advertise- 
ment in  any  paper  authorized  by  C,  and  that 
was  changed  on  tbe  day  of  the  sale  by  tbe 
insertion  of  plaintiff's  name  ia  the  place  of 
that  of  C;  that  the  advertisements  that  ap- 
peared in  various  other  papers  were  not 
changed;  that  tbe  sale  was  made  in  good 
faith;  that  plaintiff  was  C.'s  bartender  at  the 
time  of  tbe  sale,  and  the  business  was  con- 
ducted after  the  transfer  juat  aa  it  bad  been 
before,  plaintiff  continuing  to  tend  bar — held 
insufficient  evidence  of  an  immediate  delivery 
and  continued  change  of  possession  of  the 
property  in  controversy.— Cook  T.  Bochford, 
12  Pac.  568. 

[1]  A  mother  purchased  jewelry  from  a  firm 
composed  of  her  son  and  another,  and,  after 
keeping  the  property  three  months,  delivered 
it  io  plaintiff,  to  be  sold  on  commission. 
Held,  that  the  employment  of  the  son  by 
plaintiff  to  assist  him  in  bis  business,  under  a 
contract  to  which  the  mother  was  not  a  party, 
did  not  indicate  that  there  had  been  no  actual 
and  continued  change  of  possession  in  tbe 
mother  as  against  er^tors. — Roberts  v.  Burr, 
S4  Pae.  849. 

For  AuTHOBrms  raou  Othxb  States: 

See  20  Cye.  544;  24  Cent.  Dig.,  eoL  658, 
S  453;  cols.  706-712,  S  479. 

§  89.   Possession  of  Grantor  as  Bailee. 

[a]  Where  two  parties  were  engaged  in 
manufacturing  wagons,  and  it  was  stipulated 
that  one  of  them  should  be  entitled  to  the 
pouession  of  the  wagons  as  they  were  built 
until  reimbursed  for  advances  made,  and  the 
pledgee  took  poaseasion  of  the  wagons,  kept 
them  on  hia  premises,  and  marked  hia  name  on 
them,  he  is  entitled  to  hold  them  against  cred- 
itors of  the  pledgor  claiming  poaseasion  on  the 
ground  that  tbe  pledging  was  void  as  against 
them  for  want  of  actual  delivery  and  change 
of  possession;  and  tbe  fact  that  the  pledgor 
was  engaged  in  painting  them  is  not  incon- 
sistent with  the  pledgee 's  possession. — Waldie 
V.  DoU,  29  Cal.  555. 

[b]  A  sale  of  a  kiln  of  bricks  is  fraudulent 
M  against  creditor!  and  tubuqaaiit  porehaa- 
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era  in  good  .faith,  when,  the  vendor  continueg 
in  the  possession  and  management  of  it  for 
the  parpose  of  burning  it,  and  the  vendee 
does  nothing  to  give  notice  or  notoriety  of  his 
possession  of  the  property,  and  no  excuse  or 
explanation  can  be  shown  why  the  possession 
was  not  changed. — ^Woods  t.  Bngbey,  89  GaL 
466. 

[c]  Seller's  possession  of  hogs  when  they 
were  levied  on  does  not  show  a  want  of  im- 
mediate and  eontinned  change  of  possession, 
where  such  possession  was  as  an  agister  for 
hire  on  leased  premises  different  from  those  on 
which  the  hogs  had  ranged  before  the  sale. 
Henderson  t.  Hart,  122  CaL  332,  S4  Pae. 
lilO. 

[d]  A  firm  composed  of  father  and  son 
sold  to  the  wife  and  mother  jewelry,  which 
was  delivered  to  her  and  kept  for  three 
months  in  her  hoase,  where  she  resided  with 
her  husband  and  son,  except  when  she  in* 
trusted  a  part  of  it  to  them  to  sell  to  obtain 
necessaries  for  the  family;  they  returning  it 
on  failing  to  find  a  purchaser.  Held,  that 
there  was  an  actual  and  continued  change  of 
possession,  as  against  creditors.— Boberts  T. 
Burr,  54  Pac.  849. 

Fob  AuTHOunis  vroic  Othek  States: 

See  20  Cye.  543  ;  24  Cent.  Dig.,  col.  694, 
I  470;  cols.  712-717,  8  480. 

g  00.  Fallnre  to  Becord  Instrnment. 

[a]  Under  registry  set  of  April  16,  1850,  sec- 
tion 41,  requiring  conveyances  previously 
made  to  have  the  same  effect  and  the  same 
force  as  evidence,  and  .to  be  recorded  with 
like  effect  as  conveyances  executed  after  the 
act.  A  failure  to  record  conveyances  made 
prior  to  the  act  rendered  them  ineffectual  as 
against  subsequent  purchasers  and  creditors. 
Stafford  v.  Lick,  7  Cal.  479. 

[b]  Statutes  of  1851,  page  252,  chapter  101, 
section  26,  provides  that  every  conveyance  of 
real  estate  within  this  state  hereafter  made, 
which  shall  not  be  recorded  bm  provided  in 
this  act,  shall  be  void  as  s^fainst  any  subse- 
quent purchaser  in  good  faith  for  a  valuable 
consideration  of  the  same  real  estate,  or  any 
portion  thereof,  where  his  own  conveyance 
shall  be  first  duly  recorded.  Held,  that  a  con- 
veyance of  real  estate,  made  and  received 
for  the  purpose  of  defrauding  the  grantor's 
ereditora,  is  good  as  against  subsequent  pur- 
chasers from  the  grantor,  unless  they  took 
title  as  snbseqnent  purchasers  without  notice 
and  for  a  valuable  consideration  under  said 
section.— Lawton  v.  Gordon,  84  CaL  S6,  01 
Am.  Dec.  670. 

For  AuTHOBmxs  fboh  Othkb  Statbs: 

See  20  Cyc.  552;  24  Cent  Dig.,  eols.  727- 
744,  SS  485-492. 

J.  ^OWLEDOE  AND  INTENT  OP  QBAN- 
TEE. 

NEOT881TY,  |  91. 
IUJPLIE9  KOTICE,  I  M. 


PREFERRED  CREDITORS,  |  08. 

EFFECT  OF  GOOD  FAITH  OF  GBANTB^  |  M. 

PABTZOZPATIOK  IN  FRAUD,  |  96. 

S  91.  Keeemtr. 

[a]  A  frandolent  eonveyanee  is  void  as  to 
grantees  with  notics.— Vassault-v.  Austin,  36 
Cal.  700. 

[b]  In  order  to  avoid  a  voluntary  convey- 
ance as  fraudulent  against  creditors  it  is  not 
necessary  that  the  grantee  should  have  been 

cognizant  of  the  frand. — hee  t.  Figs,  37  CaL 

328,  99  Am.  Dec.  271. 

[c]  If  there  was  a  valuable  consideration  for 
the  conveyance  the  knowledge  and  intent  of 
the  grantee  is  material;  but  even  in  that 
case  the  intent  of  the  grantor  is  a  material 
issue  in  the  case,  and  proof  is  admissible  to 
show  it,  although  such  proof  ^one  would  not 
make  a  case  against  the  grantee. — Boss  t. 
WeUman,  102  C  J.  1,  38  Pae.  402. 

[d]  If  a  conveyance  by  a  debtor  is  volun- 
tary, the  question  as  to  its  fraudulent  char- 
actor  depends  upon  the  intent  of  the  donor 
alone,  and  the  intent  of  the  donee  is  imma- 
teriaL— Boss  T.  WeUman,  102  Cal.  1,  36  Pae. 
102. 

[e]  A  transfer  by  an  insolvent  debtor  can- 
not be  vacated  because  of  the  fraud  of  the 
seller  in  whieh  the  pnrehaser  had  no  part, 
and  of  which  he  had  no  notice. — Gninsky  v. 
ParUn,  110  Cal.  179,  42  Pac.  675. 

[f ]  A  transfer  by  an  insolvent  debtor  to  one 
not  a  creditor,  made  to  prevent  the  property 
from  being  ratably  distributed  among  his 
creditors,  is  void  as  to  creditors,  as  a  transfer 
with  intent  to  delay  or  defraud'  them  (Civ. 
Code,  see.  3439),  if  the  transferee  had  rea- 
sonable cause  to  believe  that  the  debtor  was 
insolvent,  and  was  making  the  transfer  with 
such  fraudulent  intent.— ^lisbuiy  t.  Burr, 
114  Cal.  451,  46  Pac.  270. 

[g]  Mortgage  being  valid,  and  possession 
taken  thereunder  authorized  by  its  terms,  it 
is  immaterial  whether  at  the  date  of  such  pos- 
session the  mortgagee  had  or  had  not  reason- 
able cause  to  believe  that  the  mortgagor  was 
then  insolvent. — Perkins  T.  Maler  etc.  Brew- 
ery, 133  CbL  496,  65  Pae.  1030. 

[hi  A  conveyance  by  a  debtor  to  his  wife^ 
with  intent  to  defraad  his  ereditors  and 
without  consideration  will  be  set  aside, 
tbongb  she  had  no  knowledge  of  the  fraudu- 
lent intent.— Threlkel  v.  Scott,  34  Pae.  851. 

§  92.  Implied  Notice. 

[a]  Qreat  inadequacy  of  consideration  paid 
for  land,  as  compared  with  its  actual  value,  is 
sufficient  to  put  the  purchaser  upon  notice 
of  a  fraud  by  his  vendor,  in  the  purehaaa 
thereof,  at  a  constable's  sale.— Argenti 
Ban  Francisco,  6  Cal.  677^ 

[b]  That  one  grantee  for  «  valuable  consid- 
eration must  have  known  that  his  cograntee 
gave  no  consideration,  and  from  his  knowl- 
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edge  of  tlie  grantor affain,  that,  ai  to  Us 

eograotee,  the  eonvejaoce  was  void  in  favor 
of  creditors  by  the  statate  of  fnrads,  shows 
faim  as  matter  of  law  to  have  been  so  far  im- 
plicated in  the  fraud  that  the  eonveyance  is 
void  as  to  him.— Swartz  v.  Haxlett,  8  CaL  H8. 

[c]  Where  both  bayer  and  seller  testified  to 
lack  of  knowledge  on  the  buyer's  part  of 
the  seller's  fraudulent  purpoBe  in  selling  a 
stock  of  merchandise,  or  of  her  insolvency, 
and  though  the  fact  of  a  sale  of  the  entire 
stock  tended  to  throw  suspicion  on  the  trans- 
action, and  the  seller  had  for  several  months 
offered  to  Bell  the  goods  to  the  buyer  and 
others,  it  was  not  an  abuse  of  discretion  to 
grant  a  new  trial  on  the  ground  that  a  find- 
ing that  the  buyer  had  reasonable  cause  to 
know  if  the  fraud  was  unwarranted.— Garton 
V.  Stem,  121  CaL  347,  63  Pac  904. 

[d}  Where  a  retail  firm  transfers  to  one  col- 
laterally  liable  on  its  notes  all  its  book  ac- 
counts, the  transfer,  not  being  in  the  usual 
and  ordinary  course  of  business,  will  be 
deemed  to  have  been  taken  by  the  transferee 
with  notice  of  the  insolvency  of  the  firm. — 
Ballon  V.  Andrews  Banking  Co.,  188  CaL  568, 
81  Pac  108. 

F»  AOTHotmn  VBOU  Otoxb  Statu; 

See  80  Cyc  481-487;  84  Cent.  Dig.,  eoli. 
762-771,  SS  500-503. 

g  93.  Preferred  Creditors. 

[a]  A  conveyance  giving  a  preference  to  one 
creditor  is  not  fraudulent  simply  because  the 
debtor  is  insolvent,  and  the  creditor  is  aware 
at  the  time  that  it  will  have  the  effect  of 
defeating  the  collection  of  other  debtee 
Wbeaton  v.  Neville,  19  Cal.  41. 

Fob  AvTHOBEms  rom  Othkr  Statu: 
See  24  Cent  Dig.,  eols.  814416,  |  582. 

S  04.   Effect  of  Good  Faith  of  Orautee. 

[a]  Where  the  grantee  has  shown  good  faith, 
the  validity  of  the  conveyance  is  not  affected 
by  the  fraudulent  intent  of  the  grantor. — 
Omnsky  v.  Parlin,  110  CaL  179,  48  Pae.  575. 

VOB.  AUTHOBTms  FBOM  OTHKE  STATSS: 

See  24  Cent.  Dig.,  cols.  806-816,  »  518- 
522. 


S  05.  ParUfllpatlaii  1b  Fravd. 

[a]  Where  land  was  conveyed  to  plaintiff 
by  her  husband  pending  an  action  by  defend- 
ant against  him  for  slander,  it  was  not  neces- 
sary for  defendant  to  show  that  plaintiff  par- 
ticipated in  the  husband's  fraud,  in  order  to 
avoid  the  conveyance. — Chalmers  t.  ^eehy, 
132  CaL  459,  64  Pac  709. 

[b]  It  ia  not  aeeessary  to  Aov  any  lbran4 

upon  the  part  of  a  voluntary  grantee  in  a 
deed  attacked  by  the  grantor's  subsequent 
ereditors  as  fraudulent,  since  it  is  the  motive 
of  the  grantor,  and  not  the  knowledge  of  the 
Tolontary   grantee,   whielk  determinea  the 


fraud.— Bush  ft  Mallett  Co.  t.  HelbiBK  184 
CaL  676,  66  Pac  967. 

[e]  Where  a  wife  furnished   funds  with 

wnieh  her  husband  and  son  conducted  a  busi- 
ness, and  thereafter  accepted  from  them  a 
transfer  of  merchandise  in  settlement  of  her 
claim,  and  there  was  no  evidence  that  she 
had  any  knowledge  that  the  firm  was  insol- 
vent, or  bad  made  false  statements  concerning 
its  condition,  a  finding  that  the  transfer  was 
not  fraudulent  as  against  the  firm's  creditors 
was  justified.— Boberts  t.  Butt,  135  CaL  156, 
67  Pac  46. 

Fw  AuTHOBims  noH  Othxk  States: 

81  L.  B.  A.  609,  32  L.  B.  A.  33,  notes. 
See,  alao,  24  Cent.  Dig.,  eols.  771-780, 
SS  604,  505;  eols.  790-705,  8  510. 


IL    BIGHTS  AND  LIABIIJTIES  OF  PAS- 
TIES AND  PXTBOHASEBS. 

VALIDITY  OP  TRANSACTION  AS  BBTWBEN 
GRANTOR  AND  OBANTEE,    |  96. 

MUTUAL  RIGHTS  AND  LIABILITIES  OP  ORIG- 
INAL PARTIES.  I  97. 

RIOHTS  OF  GRANTEES  AS  TO  CREDITORS, 
I  08. 

 PERSONAL  LIABILITT,   |  99. 

PURCHASERS  FROM  GRANTOR,  |  100. 
PUR0HA8BR8  FROM  GRANTEE,  |  101. 
BONA  FIDE  PURCHASERS.  |  lOS. 

S  06.  Validity  of  Tranaaetton  u  Betwooi 
Orantor  and  Oxaatoe. 

[a]  Sale  of  property,  howevor  fraudnlent  as 
to  ereditors,  is  good  as  between  original  par- 
ties.— Montgomery  v.  Hunt,  5  Cal.  366. 

[b]  The  statute  of  frauds  only  requires  an 
actual  and  continued  change  of  possession  as 
a  protection  against  creditors  and  subse- 
quent purchasers  of  the  vendor. — ^Paige  v. 
O'Neal,  12  Cal.  483. 

[c]  Conveyances  of  real  and  personal  prop- 
erty, made  to  hinder,  delay  or  defraud  cred- 
itors, are  subject  to  the  same  defect,  liable  to 
be  avoided  at  the  suit  of  the  creditors,  but 
valid  as  between  the  parties,  and  vest  a  title 
which  can  be  transferred  perfect  to  a  bona 
fide  purchaser  for  a  valuable  consideration. — 
Paige  V.  O'Neal,  18  CaL  483. 

[d]  Mortgage  made  to  defraud  creditors  is 
good  between  the  parties. — Smith  v.  49  ft  06 
Quarts  Uin.  Co.,  14  CaL  247. 

[e]  Transfer  made  to  defraud  creditors  is 
valid  as  between  the  parties  and  their  heirs. 
Biekerstafl  v.  Doub,  10  CaL  109,  70  Am.  Dec 
204. 

[f]  Transfer,  evea  if  fraudulent,  la  good  as 
against  all  world  except  creditors. — Sexey 
V.  Adkinson,  34  Cal.  846,  91  Am.  Dee.  698. 

[g]  Fraud  upon  ereditors  cannot  be  shown 
between  the  parties. — Swain  t.  Dnane,  48  Cal. 
360. 

[h]  If  action  is  commenced  on  note  given 
and  received  with  intent  to  defraad  ecaditors, 
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M  soon  as  the  fraad  is  made  to  appear  the 
court  will  refuse  to  enforce  payment,  and 
will  leave  the  parties  as  they  were,  no  mat- 
ter which  party  first  enwses  the  fraud.— 
Ager  T.  Duncan,  60  CaL  826. 

[i]  Fraudulent  conveyance  is  valid  and 
binding  between  the  parties  and  all  others 
except  creditors  of  grantor. — ^Frink  v.  Boe, 
70  Cal.  308,  11  Pac.  820. 

[j]  Section  3440,  Civil  Code,  does  not  make 
transfers  without  delivery  or  change  of  pos- 
session void  as  between  parties. — Tregear  v. 
Etiwanda  Water  Co.,  76  Cal.  640,  9  Am,  St. 
Eep.  245,  18  Pac.  658. 

[k]  Transfer  without  immediate  delivery  and 
actual  change  of  possession  is  good  between 
immediate  parties. — ^Byrnes  Hateh,  77  CaL 
245,  19  Pac.  482. 

[1]  Fraudulent  conveyance  is  valid  as  be- 
tween parties  thereto. — Huellmantel  v.  Huell- 
mantel,  117  Cal.  410,  49  P»e.  S74. 

[m]  Fraudulent  conveyance  is  good  against 
aU  the  world  except  creditors  of  vendor  at- 
taching it  in  legal  proceedings  for  collection 
of  debt. — Williams  v.  Borgwardt,  119  CaL 
83,  61  Pac  16. 

[n]  The  rale  that  equity  will  not  grant 
relief  to  a  person  who  has  made  a  conveyance 
to  defraud  his  creditors  has  no  application 
to  a  case  where  the  deed  was  procured  by 
fraud  or  undue  influence  of  the  grantee,  CivU 
Code,'  section  2224,  declaring  that  one  who 
gains  a  thing  by  fraud  or  undue  influence 
takes  as  trustee  for  the  grantor.— Donnelly 
Bees,  141  Cal.  56,  74  Pac  433. 

[o]  Fraudulent  conveyance  is  valid  as  be- 
tween parties. — Vance,  Estate  of,  141  CaL 
628,  76  Pac  323. 

Fob  AuTHOBmu  noM  Othee  SrAns: 

Grantors  eannot  tobtain  rdief  from 
fraudulent  eonveyanees:  15  Am.  Dec 
609,  note.  Bee,  also,  20  Cye.  608-611; 
24  Cent.  l>ig^  eols.  817-882,  fS  628- 
620. 

8  97.  Mntul  BigktB  and  UablUtlM  of  Oilc- 
Inal  Partiea. 

[a]  A  note  given  for  property  conveyed  in 
fraud  of  creditors  is  valid  so  long  as  neither 
creditors  nor  the  seller  deny  the  validity  of 
the  sale.— Smith  T.  49  ft  68  Qnarti  Ifin.  Co., 
14  Gal.  242. 

[b]  Equity  will  not  interfere  to  declare  a 
contract,  which  on  its  face  is  an  absolute 
sale,  to  be  a  trust  or  mortgage,  where  the  evi- 
dence shows  that  the  transaction  wtis  in- 
tended  to  defraud  the  vendor's  ereditors.— 
Ybarra  v.  Lorensana,  63  CaL  197. 

[e]  A  transfer  of  property  will  convey  the 
legal  title,  though  made  to  defraud  creditors, 
doad  V.  M oulton,  67  CaL  63<^  8  Pac  03. 

VoB  AOTHOKmiB  noH  Oms  Statu; 

See  80  Cyo.  618-024;  £4  Cent.  Dig.,  oob. 
aSS-SSO,  II  530-648. 


{98.  Bldm  Of  OnuitMi  aa  to  Gndlton. 

[a]  The  statute  of  frauds  protects  only  the 
innocent  purchaser,  and  not  the  donee,  where 
the  grant  is  tainted  with  ft«ud.— Swarts  v. 
Haslett,  8  CaL  118. 

[b]  |  If  instrument  be  void  for  actual  fraud 
ab  initio,  it  is  void  for  every  purpose  of  pro- 
tection to  the  fraudulent  actor,  and  will  not 
be  allowed  to  stand  as  security  for  advances 
made. — Ooodwin  r.  Hammond  13  CaL  168, 
72  Am.  Dee.  574. 

[c]  An  attachment  of  property  fraudulently 
conveyed  by  a  judgment  debtor,  at  the  time 
of  the  attachment  standing  in  the  names  of 
the  fraudulent  grantee  and  trustees  in  a  trust 
deed  of  the  property  made  by  such  grantee 
to  secure  a  debt,  is  in  legal  effect  an  at- 
tachment of  the  surplus  moneys  ariainij  from 
a  subsequent  sale  of  the  property  under  the 
trust  deed. — Brown  v.  Campbell,  100  Cal.  635, 
38  Am.  St.  Bep.  314,  36  Pac.  483. 

[d]  Where  a  grantee  who  is  not  the  creditor 
of  the  grantor,  but  is  his  surety  on  a  note, 
induces  the  gnntor  to  convey  certain  prop- 
erty to  him  without  any  consideration,  with 
the  intent  of  defrauding  the  creditors  of  the 
grantor,  which  intent  is  not  shared  by  the 
latter,  and  the  property  is  left  in  his  posses- 
sion, the  fraud  of  the  grantee  will  prevent 
his  maintaining  replevin  to  recover  the  prop- 
erty from  the  grantor. — ^Hays  T.  Windsor,  130 
CaL  230,  62  Pac  395. 

[e]  Where  an  insolvent  debtor  conveyed  his 
land,  without  consideration,  to  defraud  his 
creditors,  and  the  grantee,  between  the  time 
of  the  execution  and  the  delivery  of  the  deed, 
paid  off  a  mortgage  which  was  a  valid  lien 
on  the  land,  in  an  action  to  set  aside  such 
conveyance,  and  sell  the  land  for  the  benefit 
of  creditors,  such  grantee  should  be  awarded 
a  lien  for  the  amount  paid  in  satisfying  such 
mortgage. — ^Aekerman  v.  Merle,  137  CaL  169, 
69  Pac  983. 

Fob  Axjthobitiks  fbom  OrHiat  States: 

07  L.  B.  A.  590,  note.  See,  also,  20  C^e. 
626-644;  24  Cent.  Dig.,  eols.  861-909, 
SS  554-588. 

§  99.   Personal  UabUlty. 

[a]  A  fraudulent  vendee,  who  sells  the 
property,  is  liable  in  a  court  of  equity  to 
account  therefor,  and  to  pay  the  value  to  the 
creditors. — Swinfoid  v.  Bogers,  88  CaL  833. 

Fob  Authobitiks  rsOH  Otheb  States: 

See  20  Cyc  680-636;  24  Cent.  Dig.,  «oU. 
875-895,  81  668-577. 

I  ICQ.  PorehaMn  tttm  Ofantor. 

[a]  A  eabsequent  purchaser  with  notice  ean- 
not impeach  a  prior  conv^^noe  as  fraudulent, 
though  he  paid  eonsideratiOB^^JEegoty  t.  Ha- 
worth,  85  CaL  668, 
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Tom  AuTHOBmiB  ROM  Othke  Statu: 

8w  80  Crc.  644,  646:  84  C«nt  Dig.,  eolfc 
925-989,  f  698. 

S  101.  PnrelUMn  fmn  OnuitM. 

[a]  Frandnlent  eonTeyuw  Is  void  at 
against  donees  or  sabseqaent  pnrehaHn  with 
notice. — Swarta  v.  Hazlett,  8  CaL  118. 

[b]  In  an  action  to  set  aside  a  eonveTanee 
as  constructively  fraudulent,  a  court  of  equity 
will  protect  a  purchaser  from  the  grantee  as 
well  as  the  creditor,  where  both  can  be  pro- 
tected without  injuiy  to  either.-<-T<Hnpkin8 
Sprout,  65  CaL  31. 

[e]  Fraudulent  conveyance  will  be  set  aside 
against  a  subsequent  purchaser  with  notice 
of  the  fraud.— Bull  Ford,  66  Gal  176,  4 
Pac  1175. 

[d]  Fraudulent  conveyance  cannot  be 
avoided  as  against  purchaser  for  value  and 
without  notice  from  grantee. — Morrow  T. 
(traves,  77  CaL  219,  19  Pac.  489. 

[e]  Deed  from  F.  to  L.  being  sapported  by 
eonsideration  and  taken  in  good  faith,  a  con- 
▼eyance  of  the  property  by  L.  to  a  third 
person,  though  without  consideration,  is  good 
as  against  a  creditor  of  F.— Casey  T.  Leggett, 
125  Cal.  664,  58  Pac  264. . 

[f]  Where  the  original  transfer  Is  void  as 
against  the  ereditors  of  the  firm,  a  second 
transferee  of  the  property  taking  it  from  the 
first  transferee  can  take  no  greater  title  than 
that  held  by  the  first  transferee. — Ballou  v. 
Andrews  Banking  Co.,  128  CaL  662,  61  Pae. 
102. 

[g]  Where  a  debtor,  less  than  a  month  be- 
fore insolvency,  with  intent  to  defraud  his 
creditors,  but  without  eonsideration,  transfers 
all  his  book  accounts  to  one  collaterally  liable 
on  the  debtor's  notes,  one  who,  with  knowl- 
edge of  the  debtor's  intentions,  purchases 
each  book  accounts  from  the  debtor's  trans- 
feree, though  for  full  value,  will  take  no  title. 
Ballou  V.  Andrews  Banking  Co.,  128  CaL  662, 
61  Pae.  102. 

[h]  Where,  in  a  suit  to  quiet  title,  one  of 
the  defendants  claimed  that  a  conveyance  to 
plaintiff's  grantor  was  fraudulent  as  to  the 
creditors,  the  inadequacy  of  the  consideration 
named  in  the  deed  to  plaintiff  was  immaterial. 
Dorris  r.  MelCanna  (CaL  App.),  86  Pac  909. 

Fob  AtrrHOBims  fboh  Other  States: 

See  20  Cyc  645-647;  24  Cent  Dig.,  cols. 
039-946,  i%  605-610. 

I  108.  Ba»  FUle  PnclMMn. 

[a]  Bona  fide  purchaser  witbont  notice  Is 
protected  from  a  fraudulent  conveyance.— 
Landecker  v.  Houghtaling,  7  Cal.  391. 

'[b]  A  non-negotiable  chose  in  action  created 
by  the  immediate  parties  to  it,  for  the  pur- 
poee  of  defrauding  creditors,  cannot  be  im- 


g cached  in  the  hands  of  an  innocent  assignee 
y  the  ereditors  of  the  debtors  making  such 
ehoss  in  action. — ^Wright  t.  Levy,  12  CaL 
257. 

[o]  Where  the  vendor  of  personal  property 
meqnired  his  title  to  the  prop^y  in  fraud  of 
the  creditor  of  his  vendor,  his  vendee,  for  I 
a  valuable  consideration  and  without  notice  ! 
of  the  original  fraud,  is  not  affected  by  the 
taint  of  his  title.  The  title,  although  orig- 
inally fraudulent,  is  cured  by  the  subsequent 
conveyance  to  an  innocent  party.— Paige  t. 
O'Neal,  12  CbL  483. 

[d]  Bona  fide  purchase  made  by  creditor  of 
goods  of  his  debtor,  who  is  in  usolvent  cir- 
cumstances, is  not  fraudulent  merely  because 
Such  creditor  thereby  obtains  a  preference 
over  other  creditors,  and  may  be  aware  at  the 
time  that  his  purchase  will  have  the  effect 
of  delaying  or  defeating  the  other  creditors 
in  the  collection  of  their  debts, — Walden  v. 
Hurdock,  23  Cal.  640,  83  Am.  Dee.  135. 

[e]  Althongh  a  conveyance  of  land  is  frand- 
nlent and  void  as  to  the  grantor's  ereditors, 
the  conveyance  by  the  fraudulent  grantee  to 
third  parties  for  a  valuable  consideration 
without  notice  of  the  fraud  is  valid,  and 
takes  precedence  as  against  subsequent  at- 
tachments, although  at  the  time  of  convey- 
ance they  were  aware  of  the  levy  of  the  at- 
tachment.—Morrow  T.  Graves,  77  Cal.  218,  19 
Pae.  489.  j 

[f]  If  the  transferee  paid  full  consideration  , 
for  the  property,  and  had  no  notice  of  the  ( 
intended  fraud  of  the  debtor,  he  will  be  pro-  [ 
tected  in  his  purchase,  although  he  knew  at  , 
the  time  it  was  made  that  the  debtor  was  in-  i 
solvent. — Albertoli  v.  Branham,  80  Cal.  631, 
13  Am.  St.  Bep.  200,  22  Pae.  404. 

[g]  The  fact  that  an  insolvent  debtor,  who 
conveyed  his  laud  with  the  avowed  intention 
of  using  the  proceeds  in  payment  of  the 
claims  of  certain  of  his  creditors,  did 
not  pay  such  creditors,  will  not  affect 
the  title  of  the  purchaser,  if  the  pur- 
chase was  made  in  good  faith. — Priest  v. 
Brown,  100  CaL  626,. 35  Pac.  323. 

[h]  The  title  of  a  purchaser  in  good  faith 
of  the  land  of  an  insolvent  debtor  is  not  af- 
fected by  the  fact  that  the  debtor  in  making 
the  conveyance  intended  to  defraud  bis  cred- 
itors.—Priest  T.  Brown,  100  Cal.  626,  35  Pac 
323. 

[i]  Purchaser  for  valuable  consideration  is 
prf>!*iimed  to  be  purchaser  in  good  faith, — 
Williams  T.  Borgwardt,  119  CaL  83. 

[j]  Bona  fide  purchaser  from  fraudulent 
Tender  takes  title  against  all  the  world.— 
Williams  t.  Borgwardt,  119  0«L  83,  61  Pac 
15. 

[fc]  Where  the  court  finds  that  the  grantee 
was  a  bona  fide  purchaser  for  value  without 
notice  of  any  fraud  on  the  part  of  the  grantor, 
a  finding  as  to  the  intent  of  the  grantor 
In  making  the  conveyance  is  immateriaL 
Casey  v.  Leggett,  125  CaL  664,  56  Pae.  264. 


Digitized  by  Google 


2508 


FBAUDTTLENT  C0NVXTANGE8,  m,  A,  |S  103-107. 


F«  AvTBcmmEB  nox  Othkk  Statbs: 

Bona  fide  .parehaaeT  from  frandolent 
vendee:  28  Am.  Dec.  688,  734,  notes. 
See,  also,  20  C^e.  648-654;  24  Cent. 
Dig.,  cob.  I»47-»66,  SS  611-623. 


m.   BEMBDIBS    OF    OSEDITOBa  AMD 
PUBOHAaEBB. 

A.  Peraons  Entitled  to  Assert  InTaliditT, 

§g  103-114. 

B.  Remedies  Based  on  Nnllitr  of  Transfer, 

g§  U5-122. 

0.   Actions  to  Set  Aside  or  AnnnL  88  123- 
154. 

A.   PERSONS  ENTITLED  TO  AS3EBT  IN- 
VALIDITY. 

CBEDIT0B8,  |  108. 
—  WHO  ABE,  I  104. 

  NECESSITY    FOR    SHOWIHO   INJUBi,  | 

105. 

SECURED  CREDITORS,  |  106. 

ASSIGNEE  OB  BU0CES80B  IN  nmGBSST  OT 

CREDITOR,  I  107. 
SUBSEQUENT  GBEDITOBB.  |  108. 
ATTACHING  0BEDITOB8.   |  109. 
GENERAL    OBEDITOBS    OB    0BEDIT0B8  AT 

LABGE,   f  110. 
JUDGMENT  CBEDITORS,  |  111. 
PURCHASER  AT  JUDICIAL  SALE,  |  118. 
OFFICER  DEFENDING  LEVY,  |  118. 
ESTOPPEL  AND  WAIVKB,  |  114. 


{  103.  Oredlton. 

[a]  A  conveyance  in  fraud  of  creditors  can 
be  attacked  only  by  creditors.  It  is  valid  as 
to  all  others. — Sexey  v.  Adkiiison,.34  Cal.  348, 
91  Am.  Dec.  698;  Brown  v.  Cline,  109  Cal. 
156,' 41  Pac  862. 

[b]  In  an  action  to  set  aside  an  alleged 
fraudulent  conveyance  plaintiff  cannot  ques- 
tion the  validity  of  the  conveyance  in  the 
absence  of  allegation  and  proof  that  he  is  a 
creditor  of  the  grantor. — First  Nat.  Bank  t. 
Eastman,  144  Cal.  487,  77  Pae.  1043. 


g  104.   Who  an. 

[a]  Assignee  after  conveyance  of  one  who 
became  creditor  before  conveyance  is  a  prior 
creditor  within  section  3429,  Civil  Code.— 
Hobart  y.  Tyrell,  68  Cal.  13,  8  Pac.  625. 

[b]  One  who  has  a  eaose  of  action  in  tort 
is  a  creditor  of  the  tort-feasor  before  the 
commencement  of  the  action,  as  well  as  after, 
and  is  entitled,  as  an  existing  creditor,  upon 
recovering  judgment,  to  assail  a  conveyance 
which  is  fraudulent  as  to  existing  creditors.— 
Chalmers  v.  Sheehy,  132  CaL  459,  84  Am.  St. 
Bep.  62,  64  Pac.  709. 

[e]  In  an  action  by  a  daughter  of  a  first 
narriage  against  a  second  wife,  to  whom  the 
hnsband  had  deeded  land,  to  recover  the  in- 
terest claimed  hy  plaintiff  as  heir  of  her 


deceased  mother,  the  deed  will  not  be  va- 
eated  on  the  gronnd  that  it  was  a  gift,  and 
the  husband  was  indebted  to  plaintiff,  and 
did  not  leave  sufficient  property  to  pay  her. 
Labish  T.  Hardy,  23  Pae.  128. 

5  105.  —  Neewaltsr  for  Showing  Injury- 

[a]  A  conveyance,  however  fraudulent  as 
to  creditors,  may  be  good  between  the  par- 
ties, and  creditors  cannot  impeach  it  without 
showing  that  they  have  been  injured  by  it; 
they  must  show  that  by  the  conveyance  they 
have  been  deprived  of  their  remedy  at  law, 
and  are  compelled  to  resort  to  equity.  If  the 
debtor  have  other  property  which  may  be 
reached  by  ordinary  legal  remedies  equity 
will  not  interfere.  It  must  be  affirmatively 
shown  that  such  remedies  have  been  ex- 
hausted or  that  a  resort  to  them  would  be 
fruitless.— Harris  t.  Taylor,  15  Cal.  348. 

§  106.   Secured  Oredltozs. 

[a]  The  suspension  of  remedy  in  favor  of 
the  creditor,  by  the  taking  of  mortgage  se- 
cnrity  for  the  debt,  operating  to  suspend 
the  right  of  proceeding  against  the  property 
franduently  conveyed  or  any  other  prop- 
erty of  the  creditor  until  the  mortgaged 
property  should  be  exhausted  and  a  defi- 
ciency judgment  docketed  cannot  operate 
more  favorably  upon  property  before  that 
time  fraudulently  conveyed  by  the  debtor 
than  upon  property  still  remaining  in  the 
bands  of  the  debtor.  All  are  alike  subject 
to  the  process  of  the  law  in  favor  of  excit- 
ing creditors. — ^First  Nat.  Bank  of  Los  An- 
geles V.  Hazwell,  123  CaL  860,  68  Am.  St. 
Bep.  64,  55  Pae.  980. 

[b]  Under  Civil  Code,  sections  3429,  3430,  a 
mortgagee,  before  the  docketing  of  a  defi- 
ciency judgment,  is  a  creditor  of  the  mort- 
gagor within  section  3440,  declaring  that  a 
sale  of  a  stock  in  trade  outside  of  the  ortJi- 
nary  course  of  business  is  fraudulent  as  to 
existing  creditors  of  the  vendor,  etc — Calkins 

Howard  (CaL  App.),  83  Pae.  280. 

S  107.  Anlgn«6  or  Snceeaaor  In  Interest  of 
Creditor. 

[a]  Transfer  fraudulent  as  to  original 
debtor  is  fraudulent  as  against  his  assignee. 
Hobart  v.  TyreU,  68  Cal.  13,  8  Pae.  525. 

[b]  The  estate  held  by  an  assignee  for  the 
benefit  of  creditors  is  an  estate  voluntarily 
granted  by  the  assignor  for  such  purpose,  and 
not  an  estate  which  has  devolved  upon  him  in 
trust  for  such  creditors,  within  Civil  Code, 
section  8439,  providing  that  conveyances  in 
fraud  of  creditors  shall  be  void  as  to  them 
and  any  person  on  whom  the  debtor's  estate 
deTolvea  in  trast  for  creditors. — First  Nat. 
Bank  t.  Henke,  128  Cal  103,  60  Pae.  678. 

[c]  The  transfer  of  a  debt  by  a  creditor 
to  a  third  person,  to  whom  the  debtor  aftel^' 
ward  makes  a  part  payment,  and  executes  a 
note  for  the  balance,  constitutes  the  trai» 
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feree  the  "sneeesior  in  interest"  of  the  end- 
iter,  within  the  meaning  of  Civil  Code,  sec- 
tion 3439,  which  renders  all  conTeyanceB  hy 
a  debtor,  made  with  the  intent  of  defrauding 
any  creditor,  void  as  against  all  creditors  and 
their  "sneceasorB  in  interest.  "—Windtaaui  t. 
Bootz,  25  Pae.  404. 

Fob  Authobitiss  roh  Othsb  States: 

See  20  Cye.  431;  24  Cent.  Dig.,  eoli.  1002- 
1006,  SS  047,  648,  660. 

9  lOS.  Snbsaanant  OredltOCT. 

{a]  Subsequent  creditors  cannot  complain 
that  the  note  and  mortgage  of  a  common 
debtor  were  executed  without  conaideration. 
Horn  T.  Volcano  Water  Co.,  18  CaL  62,  73 
Am.  Dec.  569. 

[b]  As  against  subsequent  creditors  convey- 
ance, even  if  voluntary,  is  not  void,  unless 
fraudulent  in  fact,  that  is,  made  with  the 
view  to  future  debts,  though  the  evidence  of 
an  intent  to  defraud  existing  creditors  is 
deemed  auffleient  prima  faeie  evidence  of 
fraud  against  subsequent  erediton. — ^Hom  v. 
Volcano  Water  Co.,  13  CaL  62,  73  Am.  Dec 
6Q9. 

[e]  Where  actual  fraud  in  a  sale  of  prop- 
erty is  established,  the  sale  is  void  as  to 
subsequent  creditors  of  the  vendor,  as  well 
aa  to  prior  creditors. — Banning  t.  Marlean, 
133  Cat  485,  65  Pae.  964. 

Fob  AtJTHOBmis  raou  Othib  Statbs: 

See  30  Cyo.  423-427;  24  Cent.  Dig.,  e<^ 
977-987,  H  631-63< 

S  100.  AttacUng  Oivditbn. 

[a]  Sale  without  immediate  delivery  or 
change  of  posaession  does  not  pass  title  as 
■gainst  attaching  creditor.— J'oshna  etc.  Wlca. 
T.  ConnoUy,  76  CaL  308,  18  Pae.  887. 

Fob  Authobitibs  fbom  Otheb  States: 

See  24  Cent.  Dig.,  cols.  1004,  1005,  1  649; 
cola.  1008-1010,  S  658. 

S  110.  a«iwnl  ondlton  or  Orediton  at 
Large. 

[a]  Creditors  at  large  cannot  attack  a  con- 
veyance as  fraudulent. — Sexey  T.  AdkinsoU, 
34  Cal.  346,  91  Am.  Dec.  698. 

[b]  An  attachment  of  real  estate  alleged  to 
have  been  fraudulently  conveyed  by  a  debtor 
cannot  be  sustained  under  a  creditors'  bill, 
where  the  claim  asserted  has  not  been  reduced 
to  judgment. — ^Aigeltinger  T.  Einstein,  143 
Cal.  609,  77  Pac  669. 

[e]  A  general  creditor,  without  having  ob- 
tained a  judgment,  is  entitled  to  maintain  an 
action  against  his  nonresident  debtor  to  set 
aside  a  fraudulent  conveyance  of  property 
within  the  jurisdiction  of  the  court,  the  fact 
of  tbe  nonresidence  creating  an  exeeption  to 


the  rale  that  a  mere  general  creditor  cannot 
come  into  court  to  have  a  fraudulent  convey- 
ance set  aside. — First  Nat.  Bank  v.  Eastman, 
144  Cal.  487,  77  Pac.  1043. 

Fob  Authoritixs  veou  Othbb  Statks: 

Bee  20  Cyc.  429;  24  Cent.  Dig.,  cols.  1000, 
1001,  I  646. 

§  111.  Judgment  Creditors. 

[a]  The  judgment  creditor  who  has  re- 
ceived a  sheriff's  deed  of  the  debtor's  land 
may  bring  an  action  to  cancel  a  fraudulent 
deed  of  the  same  made  by  the  debtor  before 
judgment,  at  any  time  within  three  years 
after  the  execution  and  delivery  of  the 
sheriff's  deed.— Hagar  t.  ffliindler,  20  CaL 
47. 

[b]  Upon  an  execution  sale  by  one  judg- 
ment creditor  of  property  fraudulently  eon- 
veyed  to  the  debtor,  another  creditor  who 
has  obtained  a  subsequent  judgment  lien 
docketed  for  a  deficiency,  after  foreclosure 
of  a  mortgage  upon  other  property,  ma;  re- 
deem therefrom,  and  upon  a  failure  to  re- 
deem  from  him,  may  acquire  the  legal  title 
by  a  sheriff's  deed  executed  to  him  as  such 
redemptioner. — First  Nat.  Bank  of  Los  An- 
geles V.  Maxwell,  123  CaL  360,  60  Am.  St. 
Bep.  64,  S5  Pac.  980. 

[c]  For  the  purpose  of  enforcing  their  rights 
against  fraudulent  or  void  acts  of  an  insol- 
vent, the  allowance  and  approval  of  cred- 
itors' claims  in  an  insolvency  court  are 
equivalent  to  a  judgment.— Buggies  Oan- 
nedy,  53  Pae.  911. 

§  112.  Purchaser  at  Judicial  Sale. 

[a]  The  purchaser  of  property  at  a  judicial 
sale  subject  to  a  mortgage  lien  held  not  en- 
titled to  attack  the  mortgage  as  in  fraud  of 
creditors. — ^Youd  v.  German  Savings  etc  Soc 
(CaL  App.),  86  Pac  901. 

Foe  AnTHOBinEs  raoK  Otheb  Statbs: 

See  20  Cyc.  433;  24  Cent  Dig.,  eolc 
1006-1008,  S  661. 

S  113.  OJBeer  Defending  L6T7> 

[a]  Sheriff  may  attack  sale  to  plaintiff  as 
fraudulent,  upon  proof  of  attachment  pro- 
ceedings, judgment,  execution  and  levy,  i^th- 
out  other  proof  of  debt.— Walker  v.  Woods, 
15  Cal.  67. 

[b]  A  sheriff  may  defend  an  action  brought 
to  recover  personal  property  he  had  seized 
under  an  attachment  by  showing  that  the 
attachment  defendant  had  sold  to  plaintiff, 
when  insolvent,  to  defraud  his  creditors,  as 
plaintiff  knew. — ^Bolander  t.  Gentry,  36  Cat. 
105,  05  Am.  Dec  162. 

§  Hi.  Bstqwrt  and  Waiver. 

[a]  A  creditor's  right  to  avoid  a  conveyance 
which  is  fraudulent  as  to  him  is  not  affected 
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by  a  settlement  between  bim  and  tbe  debtor 

of  the  amount  of  the  debt,  theretofore  ande- 
termined,  made  after  the  coQveyaQce. — Fitch 
T.  CoTbett,  64  OaL  150,  49  Am.  Bep.  086, 
28  Pae.  231. 

[b]  A  pre-exiMing  creditor's  right  to  avoid 
a  conveyance  which  is  fraudulent  as  to  him 

is  not  affected  hy  his  knowledge  of  the  fraud 
at  the  time  the  conveyance  was  ezecoted. — 
Fitch  V.  Corbett,  64  CaL  160,  49  Am.  Sep. 
686,  28  Pae.  231. 

[e]  Thongli  a  creditor  knew  of  a  sale  of  the 

debtor's  goods  to  other  creditors,  be  may  at- 
tach them  in  good  faith  if  they  are  after- 
ward found  in  posaesaion  of  the  debtor  with 
all  the  indicia  of  ownership, — Rothschild  T. 
Swope,  116  Cal.  670,  48  Pac  Oil. 

[d]  A  waiver  is  the  intentional  reliuqnidi- 
ment  of  a  known  right;  and  in  order  to  eon- 
stitate  or  establish  a  waiver  by  subsequent 
consent  to  or  ratification  of  a  fraudulent  eon- 
veyantee  by  the  debtor,  there  must  be  a  clear, 
UDequivoeal  and  decisive  act  of  the  cred- 
itor showing  a  purpose  to  abandon  or  waive 
the  legal  right  to  assail  such  conveyance,  or 
acts  amounting  to  an  estoppel  on  his  part. — 
First  Nat.  Baok  of  Los  Angeles  v.  Maxwell, 
123  Cal.  360,  69  Am.  St.  Bep.  64,  56  Pac.  980. 

Fob  Axtthobitrs  noK  OtHSa  Statbb: 

Estoppel  of  creditors  to  attack  fraudu- 
lent conveyances:  18  Am.  Dec.  621, 
note.  See,  also,  20  Cyc.  434,  435;  24 
Cent.  Dig.,  cols.  1010-1019,  S§  653,  657. 


B.   BEMEDIBS  BASED  ON  NULLITY  OP 
TBANSFBB. 

APPUOATION  OF  PR0PXBT7  TO  DEBTS,  |  XIS. 

LEVY  OF  EXECUTION,  |  118. 

CONTEST  OF  OLAHf  TO  PBOPBBTT  LXTISD 

ON,  i  IIT. 
COLLATERAL  ATTACK,  |  118. 
rOBU  OF  ACTION,  i  119. 

  CREDITOR'S  BILL,  |  120. 

JOINDER  OF  OAUSBS,  |  181. 
XMJtraOTIOH  AND  BBOEITEBa  I  IM. 

{  116.  AppUcatioB  of  Property  to  Debti. 

ta]  Equity  will  subject  property  to  debts  as 
against  a  voluntary  donation. — CMflbi  v. 
Blanehar,  17  Cal.  71. 

Fob  AuTHOsnzEs  thou  Othee  States: 

See  20  Cyc  656;  24  Cent.  Dig.,  cols.  1010- 
1021,  i  658. 

I  116.  Levy  of  ExeeatLm. 

[a]  Fraudulent  conveyance  Is  absolutely 
void  as  against  creditors,  and  execution  sale 
of  debtor's  interest  carries  legal  title.— Jud- 
BOn  V.  Lyford,  84  Cal.  507,  24  Pac  286. 

[b]  So  far  as  existing  creditors  are  con- 
cerned, the  title  and  ownership  of  property 
conveyed  with  intent  to  defraud  creditors 
remains  in  the  fraudulent  grantor  as  fully 


as  though  no  transfer  has  been  attempted; 
and  the  transfer  being  void  as  against  them, 
a  creditor  may  seize  and  sell  the  property 
under  execution,  and  the  sheriff's  deed  there- 
of transfers  the  legal  title  itself  and  not 
mere  equity. — ^First  Nat.  Bank  of  Los  An- 
geles V.  MaxweU,  123  CaL  860,  69  Am.  St. 
Bep.  64,  55  Pac  980. 

IVS  AtTTBOBITIBS  FBOM  OTHBK  StATES: 

See  20  Cyc.  658-660;  24  Cent  Dig.,  eols. 
1021-1030,  S§  650-664. 

S  117.  Contest  of  COalm  to  Pioper^  Larlad 
on. 

[a]  In  ui  action  against  a  sheriff  for  tak- 
ing goods  from  the  possession  of  the  plaintiff, 
where  the  defendant  justifies  under  a  writ  of 
attachment  against  a  third  person,  and  al- 
leges a  fraudulent  sale  from  such  third  person 
to  the  plaintiff,  proof  of  the  debt  on  which 
the  writ  of  attachment  was  based  is  neces- 
sary for  no  other  purpose  than  as  the  founda- 
tion for  proof  that  the  sale  was  void  as  to 
creditors. — ^Mamlock  v.  White,  20  CaL  598. 

Fob  Authorities  fbou  Other  States: 

See  20  Cyc  666,  667:  24  Cent.  Dig.,  eols. 
1036-1042,  S  673. 

i  us.  OolUtenl  Attack. 

[a]  The  bona  fides  of  tha  sale  of  properly 
made  Ir^  a  debtor  cannot  ba  eoUatually  ia* 
quired  uito  in  an  action  brought  by  one  who 
kolds  under  the  purchaser  to  recover  money 
from  one  who  claims  the  property  under  a 
sheriff's  sale  made  under  a  judgment  in  favor 
of  a  creditor  of  the  seller  recovered  after  the 
sale  took  place. — Quinn  v.  Smith,  49  CaL  163. 

Fob  AnTHORmn  trou  Other  States: 

See  20  Cyc  666,  667:  24  Cent.  Dig.,  eola. 
1038,  1039,  8  672. 

S  119.  Form  of  Action. 

[a]  Validity  of  fraudulent  conveyance  can- 
not be  questioned  in  action  of  ejectment 
where  pleadings  contain  no  allegations  of 
fraud.— Frink  v.  Boe,  70  CaL  308,  309,  11 
Pac  820. 

§  120.    Creditor's  BUL 

[a^  Bill  filed  by  creditor,  asking  relief 
against  fraudulent  transfers  and  concealment 
of  his  property  by  the  debtor,  is  a  substan- 
tial ground  of  equity  jnruidietion^-~Swift  v. 
Areuts,  4  Cal.  390. 

[b]  A  ereditor's  bill  will  lie  in  favor  of  a 
judgment  creditor,  after  the  return  of  an 
execution  unsatisfied,  to  set  aside  a  void 
transfer  of  the  personal  property  of  his 
debtor,  which  was  intended  as  an  assign- 
ment for  the  benefit  of  other  creditors,  to  the 
exclusion  of  the  plaintiff;  and,  in  such  case, 
the  plaintiff  is  not  required  to  pursue  the 
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itatntoiy  remedy  of  proceedings  supple- 
.  mentary  to  execution,  sach  remedy  not  being 
adequate  to  reach  the  property  in  the  hands 
of  the  transferee,  who  asserts  title  under  the 
transfer  adversely  to  the  plaintiff. — -Bapp  T. 
Whittier,  113  Cal.  429,  45  Pac  703. 

g  m.  Joinder  of  Oatuea. 

[a]  Only  exception  to  role  that  one  oovrt 
cannot  restrain  the  proceedings  of  a  co- 
ordinate court  is  where  the  court  in  which  the 
action  or  proceeding  is  pending,  ia  unable,  by 
reason  of  its  jurisdiction,  to  afford  the  relief 
sought;  where  several  fraudulent  judgments 
are  confessed  in  several  courts  it  would  not 
be  necessary  for  a  creditor  to  bring  a  difiFer- 
ent  suit  in  each  different  court. — ^Uhlfelder  v. 
Lery,  9  Cal  607. 

§  122.  Injunction  and  Beceiyan. 

[a]  Equity  will  take  jurisdiction  of  bill  by 
attaching  creditors  of  insoWent,  to  restrain 
proceedings  on  execution  against  the  property 
attached  under  a  judgment  against  the  debtor, 
in  favor  of  another,  alleged  to  have  been  ob- 
tained by  fraud,  where  all  the  material  alle- 
gations of  the  bill,  except  fraud,  are  ad- 
mitted.— Heyneman  v.  Dannenberg,  6  Cal. 
S76,  65  Am.  Dee.  519. 

[b]  A  sale  made  to  hinder,  delay  and  de- 
fraud ereditors  ii  absolately  void  as  to  them 
and  not  merely  voidable,  and  a  receiver  is 
authorized  to  represent  the  creditors  in  treat- 
ing such  sale  as  void. — Tapscott  t.  Lyon,  103 
C&L  297,  37  Pae.  225. 

a   ACTIONS  TO  SET  ASIDE  OB  ANNUL. 

RIOHT  OF  ACTION,  |  128. 

CONDITIONS  PBEOEDEMT— OBTAINIHO  JUDO- 
llENT  AND  XZHAUSTINQ  liEOAL  BEHS- 
DZES,    I  124. 

  OBTAINIKO  LIBH,  |  125. 

JUBISDIOTION,  I  126. 

VENOE,    I  137. 

TIME  TO  SUE  AND  LIMITATIOHS,  |  138. 

PABTIE3,  I  129. 
PBOCESS,  t  ISO. 

PLEADINO — COMPLAINT  OB  BILL,  |  181. 

  PLEA  OR  ANSWER,  |  182. 

I88UE8  AND  PBOOF,  |  188. 

FSESUMPTJ0N8  AND  BUBDXN  OV  FBOOT,  | 
134. 

  INSOLVENCY,  |  135. 

  FRAtJDOLENT  INTENT,   t  186. 

  KNOWLEDGE  AND  INTENT  OF  GRANTEE, 

t  137. 

  FROM  RELATIONSHIP  OF  PARTIES,  |  188. 

ADMISSIBILITT  OF  BTIDENOE,  |  180. 

  INSOLTENOT,  |  140. 

  PBAUDULBNT  INTENT.   |  141. 

  CONSIDERATION.   |  142. 

  INTENT  OP  ffftANTEE,  |  148. 

WEIGHT  AND  8UFFI0IBN0T  OF  ETIDSHOS.  | 
144. 

  IKSOLTENCT,  |  14S. 

  FRAUDULEirr  INTENT.  |  146. 

  CHANGE  OF  POSSESSION,  1  147. 

•  CONBIDEBATION.  I  148. 


TRIAL— QUESTIONS  FOB  OOtTBT  AND  JUBT,  | 

149. 

  INSTRUCTIONS,   |  180. 

  FINDINGS  OF  COURT  AND  JUBT,  |  181. 

JUDGMENT,  1  152. 

DISPOSITIOH  OF  BUBPLU8  ABOVE  DEBTS,  | 
158. 

BXVIEW.  I  164. 

S  123.  Bight  Of  Action. 

[a]  A  judgment  creditor  who  has  pnreliased 
land  on  execution  under  the  judgment  may 
go  into  equity  to  set  aside  a  fraudulent  deed 
of  the  judgment  debtor  executed  before  judg- 
ment was  rendered,  although  euch  purchaser 
is  not  in  possession  of  the  land. — Hager  v. 
Schindler,  29  Cal.  47. 

[b]  A  creditor  of  the  estate  of  a  deceased 
person,  whose  claim  has  been  established, 
may  maintain  an  action  in  equity  to  reach 
property  fraudulently  conveyed  by  the  tes- 
tator in  his  lifetime. — Hills  v.  Sherwood,  48 
OaL  886. 

Fob  AuTHOBims  noic  OTHsm  Staiss: 

See  20  Cye.  672-708,  718-720;  24  Cent. 
Dig.,  cols.  1042-1058,  SS  674-686. 

{  124.  0<mdltl(nw     Precedent  —  Obtaining 
Judgment  and  Exhausting  Legal  Beme- 

dies. 

[a]  If  the  debtor  has  other  property  which 
can  be  reached  at  law,  suit  cannot  be  main- 
tained in  behalf  of  a  creditor  to  set  aside  a 
conveyance  as  being  fraudulent  as  against 
him.— Harris  v.  Taylor,  15  Cal.  348. 

[b]  Frandnlent  sale  cannot  be  attacked  by 
a  creditor  merely  from  the  fact  that  he  is  a 
creditor,  but  only  when  he  has  a  judgment 
establishing  his  debt  and  an  execution  issued 
thereon,  or  has  some  process  regularly  issued, 
as  in  the  case  of  attachment,  authoriziug  a 
seizure  of  the  property. — Bickeiataff  v.  Doab, 
18  Cal.  109,  79  Am.  Dee.  109. 

[e]  A  suit  by  a  creditor  to  set  aside  an  al- 
leged fraudulent  conveyance  by  his  debtor 
cannot  be  sustained,  unless  the  indebtedness 
has  previously  been  established  by  a  judg- 
ment at  law. — Bickerstaff  t.  Doub,  19  Oal. 
109,  79  Am.  Dec  204. 

[d]  A  judgment  creditor  who  has  purchased 
land  on  execution  under  the  judgment  may 
go  into  equity  to  set  aside  a  fraudulent  deed 
of  the  judgment  debtor,  executed  before  the 
judgment  was  rendered,  notwithstanding  it 
does  not  appear  that  before  resorting  to 
equity  he  had  exhausted  his  remedies  at 
law,  by  issuing  execution  and  having  it  re- 
tarned  nulla  bona,  or  that  the  debtor  was  in- 
Bolvent. — Hager  v.  Shindler,  29  Cal.  47. 

[e]  Though,  as  a  general  rule,  a  creditor 
must  have  first  recovered  judgment  against 
hifl  debtor,,  and  have  execution  returned  un- 
satiafled  before  he  is  entitled  to  resort  to  an 
equitable  action  to  reach  property  fraudu- 
lently transferred  by  his  debtor,  yet  this  role 
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Iiaa  exceptions,  and  does  not  apply  to  a  case 
of  a  traosfer  of  all  the  property  of  an  insol- 
vent corporation,  without  consideration,  to  a 
new  corporation,  though  the  fraud  of  the 
managing  agent  of  the  insolvent  corporation, 
as  part  of  a  scheme  to  cheat  and  defraud 
the  creditors  and  other  stockholders  of  the 
insolvent  corporation. — ^Blanc  v.  Paymaster 
Mining  Co.,  96  Cat  584,  29  Am.  St.  Bep.  149, 
30  Pac  765, 

F(s  AuTHOunss  FROH  Othxh  States: 

Bee  20  Cyt.  682-708:  24  Cent  Dig,,  cola. 
1067-1101,  SI  694-726. 

I  125.   OMainlng  Lien. 

[a]  Creditors  who  seek  to  reach  property  of 
their  debtor  fraudulently  held  by  third  per- 
sons must  have  obtained  a  lien  thereon. — 
Biekerstafl  t.  Doub,  19  Cal.  109,  79  Am.  Dec 
204. 

[b]  A  lien  on  land  acquired  by  an  attaeh- 
ment  cannot  be  rendered  effectual  for  tlie 
purpose  of  impeaching  a  conveyance  of  the 
land  made  by  the  defendant  in  the  attach- 
ment until  judgment  is  obtained  in  the  suit 
in  which  the  attachment  issued. — McMinn  t* 
Wbelan,  27  CaL  300. 

§  126.  Jurisdiction. 

[a]  A  court  of  equity  hu  jurisdiction,  at 
the  suit  of  the  judgment  creditor  who  has 
pureliased  land  at  sheriff's  sale  and  received 
a  sheriff's  deed  therefor,  to  annul  and  set 
aside,  as  a  cloud  upon  title,  a  deed  of  the  land 
given  before  the  recovery  of  judgment  by  the 
judgment  debtor,  without  consideration,  and 
to  defraud  the  ereditor. — ^Hager  t.  Shindler, 
29  Cal.  47. 

Fnt  XjJTBxmmwa  fboh  Otrek  Statib: 

See  20  Cye.  709;  24  Cent.  Dig.,  cola.  1102, 
1108,  S  727. 

I  127.  Vflantt. 

[a]  Where  a  creditor  has  obtained  judgment, 
and  writs  of  attachment  and  execution  have 
been  levied  on  property  in  another  county, 
the  court  has  jurisdiction  to  set  aside  a  mort- 
gage by  the  debtor,  fraudulent  as  to  the 
ereditor,  as  the  constitutional  provision  that 
actions  to  enforce  liens  shall  be  brought  in 
the  county  where  the  real  estate  is  situated 
does  not  apply. — Woodbury  t.  Nevada  South- 
ern By.  Co.,  120  Cal.  463,  52  Pac.  780. 

Fob  AuTHOBinis  noH  Othbb  Statu; 

Bee  20  Cyo.  710;  24  Cent  Dig.,  eoL  1104^ 
I  720. 

{  128.  Time  to  Sne  and  Umltatioin. 

[a]  Equitable  action  to  set  aside  a  frandn- 
lent  conveyance  is  subject  to  limitation  of 
real  actions. — ^Dominqnez  T.  Dominquec,  7 
CaL  424. 


[b]  Three  years'  limitation  does  not  apply 
to  cause  of  action  to  set  aside  a  fraudulent 
conveyance.— Hager      EUiindler,  29  Cal  60. 

[c]  Limitation  of  action  to  remove  fraudu- 
lent conveyance  dates  from  inception  of  plain- 
tiff'b  titIe.^Hager  v.  Shindler,  29  CaL  48. 

[d]  The  statute  of  limitations  does  not  be* 
gin  to  run  against  an  action  hy  a  ereditor 
to  subject  property  fraudulently  conveyed  by 
the  debtor,  or  the  proceeds  thereof,  to  the 
payment  of  an  indebtedness  due  the  creditor, 
until  he  has  secured  a  judgment  against  the 
debtor  upon  which  an  execution  may  be 
Issued;  nor  even  then  if  the  ereditor  has  not 
discovered  the  facts  constituting  the  fraud. 
Brown  v.  Campbell,  100  CaL  635,  88  Am.  St 
Bep.  314,  3G  Pae.  438. 

[e]  Where  land  was  conveyed  to  plaintiff 
by  her  husband  pending  an  action  by  defend- 
ant against  the  husband,  but  before  judg- 
ment was  rendered,  and  the  property  was 
subsequently  sold  to  defendant  under  execu- 
tion on  the  judgment,  the  statute  of  limita- 
tions did  not  begin  to  run  against  defend- 
ant's right  to  set  aside  the  deed  to  plaintiff 
until  the  execution  of  the  sheriff's  deed  to 
defendant,  since  defendant's  right  did  not 
accrue  until  he  had  caused  the  property  to 
be  sold  under  execution  on  his  judgment. — 
Chalmers  v.  Sheehy,  132  CaL  450,  84  Am.  St 
Bep.  62,  64  Pac.  709. 

[f]  An  action  to  set  aside,  as  fraudulent, 
conveyances  of  realty,  where  more  than  three 
years  had  elapsed  after  all  the  transactions 
had  taken  place  and  were  known  to  plaintiffs, 
is  barred  by  limitations. — TuHy  v.  Tully,  137 
CaL  60,  69  Pae.  700. 

Fob  AnxHOBinxs  noK  Othbb  Btatbs: 

See  20  Cye.  720-724;  24  Cent  IMg.,  eols. 
1105-1111,  SS  780-784. 

8  129;  Parties. 

[a]  It  is  no  misjoinder  of  parties  defendant, 
in  an  action  to  set  aside  a  conveyance  fraud- 
ulent as  to  creditors,  to  make  the  assignee 
in  insolvency  of  the  fraudulent  grantor  a 
party.— Pffster  Dase^,  W  CaL  403,  4  Pae. 
393. 

[b]  All  peivoas  should  be  made  parties  to 
an  action  to  compel  reconveyance  of  property 
which  was  fraudulently  conveyed  who  are  in- 
terested in  the  controversy,  or  may  be  af- 
fected by  the  decree,  though  the  interests  of 
all  may  not  be  affected  alike,  and,  in  the  final 
disposition  of  the  case,  the  court  may  dismiss 
as  to  some  on  the  ground  that  they  have  no 
interest  in  the  controversy  and  will  not  be 
affected  by  the  result. — ^Baynor  v.  Hintzer, 
67  Cal.  159,  7  Pac.  431. 

[e]  Debtor  is  not  a  necessary  party  defend- 
ant to  a  bill  filed  by  hia  creditors  to  reach 
land  alleged  to  have  been  fraudulently  eon- 
veyed.— Blanc  t.  Paymaster  Min.  Co.,  95  Cal. 
624,  29  Am.  St  Bep.  149,  30  Pae.  760. 

[d]  Person  through  whom  fraudulent  con- 
veyances pass,  and  who  acts  merely  to  pro- 
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mote  the  eeheme  for  defrandiiiff  erediton, 
fcaa  no  legal  or  eqaitable  interest  m  the  prop- 
erty fraudulentlj  conveyed,  and  is  not  a 
neceseary  party  defendant  to  mch  proceed- 
ing.— Blanc  T.  Paymaster  Min.  Co.,  96  Cat. 
024,  29  Am.  St.  Bep.  149,  30  Pae.  705. 

Tom  AuTHOUTBs  noH  OzHBB  Statu: 

See  20  Cye.  711;  24  Cent.  Dig.,  eolt. 
1115-1110,  SI  738-740. 

I  ISO.  FIOCMB. 

[m].  Where  real  estate  sitoated  within  the 

jurisdiction  of  the  court  is  fraudulently 
transferred  by  a  nonresident,  it  may  be 
reached  at  the  suit  of  creditors  of  the  grantor 
by  a  constructive  service  of  summone  on  such 
nonresident. — First  Nat.  Bank  t.  Eutmrnn, 
144  Cal.  487,  77  Pae.  1043. 

I  131.  Pleading— Oomplalat  or  BUL 

[a]  Id  a  pleading  attacking  a  eonveyanee 
am  fraudulent  toward  the  grantor's  erediton, 
it  is  not  sufficient  to  allege  the  fraud  in  gen- 
eral terms,  but  the  facts  censtitnting  it  must 
be  stated.— Kinder  v.  Macy,  7  Cal.  206;  Har- 
ris V.  Taylor,  15  Cal.  348;  AlbertoU  v.  Bran- 
bam,  80  Cal  631,  3  Am.  St.  Bep.  200,  22  Pae. 
404;  Fox  T.  3>yer,  22  Pae.  257. 

[b]  An  allegation,  in  a  court  upon  a  con- 
▼eymnee  alleged  to  be  frandulent  as  to  cred- 
itors, that  "before  the  conveyance  the 
grantor  had  become  indebted,"  etc,  is  bad, 
as  the  debts  may  also  have  been  paid  before. 
Horn  V.  Volcano  Water  Co.,  13  Cal.  82,  78 
Am.  Dee.  699. 

[e]  Where  a  judgment  by  confession  is  at- 
tacked by  a  creditor  as  fraudulent  against 
him,  on  the  gronnd  that  the  object  of  the 
debtor  and  the  judgment  creditor  was  to  as- 
sist the  debtor  in  forcing  a  compromise  with 
his  other  creditors  rather  than  to  enforce 
the  judgment,  the  complaint  must  plead  this 
ground  of  objection  to  the  judgment.  A  gen- 
eral averment  that  the  intent  was  to  hinder, 
delay,  and  defraud  is  insufficient. — ^Meeker 
T.  Harris,  19  Cal.  278,  79  Am.  Dee.  216. 

[d]  In  an  aetion  by  a  creditor  to  cancel  a 
judgment  against  his  debtor,  which  he  al- 
leges to  be  frandulent,  and  apply  certain 
property  of  the  debtor,  levied  on  under  the 
Judgment,  to  the  payment  of  his  elaim,  a 
complaint  was  held  defective  whieh  did  not 
state  whether  the  property  was  real,  or  per- 
sonal, or  both. — Castle  v.  Bader,  23  Cal.  75. 

[e]  In  an  action  by  a  creditor  to  cancel  a 
judgment  against  his  debtor  which  he  alleges 
to  be  fraudutent,  and  to  apply  certain  prop- 
erty of  the  debtor  levied  upon  under  the 
judgment  to  the  payment  of  his  claim,  a 
complaint  was  held  defective  which  did  not 
allege  that  the  plaintiff  had  acquired  any 
lien  on  the  property,  or  that  he  had  obtained 
judgment  on  his  debt,  on  which  execution 
bad  issued  and  been  returned,  "No  prop- 
erty found,*'  and  beeanse  it  did  not  aver 
■%bM,t  the  attachment  issued  by  the  plaintiiE 
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was  ever  levied  on  the  property,  by  which 
he  could  have  acquired  an  attachment  lien. 
Cattle  V.  Bader,  28  Cal.  7S. 

[f]  In  an  aetion  to  set  aside  a  deed  as 
fraudulent,  the  complaint  will  be  fatally 
defective  unless  it  avers  delivery  of  the 
deed  claimed  to  be  fraudulent. — Doerfler  t. 
Schmidt,  84  Cal.  265,  30  Pae.  816. 

[g]  In  an  action  by  a  junior  judgment  cred- 
itor to  set  aside  a  prior  judgment  and  execu- 
tion sale  of  the  property  of  the  debtor  on 
the  gronnd  of  fraud,  the  complaint  need  not 
allege  that  an  execution  had  been  issued  and 
returned  ansatisfled  wheT«  it  is  averred  that 
the  judgment  debtor  has  not  and  never  had 
any  property  except  that  sold  under  the 
fraudulent  judgment.— Lee  t.  Orr,  70  CaL 
398,  11  Pae.  745. 

[h]  A  bill  to  set  aside  eertain  "pretended 
confessions"  of  judgment,  allged  to  have 
been  made  by  the  debtor  with  intent  to  de- 
ixy  and  defraud  plaintiffs,  creditors  of  the 
debtor,  is  bad  on  demurrer,  where  the 
facts  are  not  set  forth  by  which  the  court 
can  judge  whether  such  confessions  are  fraud- 
ulent or  not. — ^Pehrson  v.  Hewitt,  79  Cal.  594, 

21  Pac.  960. 

[i]  A  eomplaint,  in  an  aetion  to  sat  a^de 
a  frandulent  conveyance,  is  bad,  unless  it 
shows  that  the  alleged  fraudulent  grantor 
bad  no  property  subject  to  execution  at  the 
time  the  suit  was  eonuneneed. — ^AlbertoU  v. 
Branham,  80  Cal.  631,  13  Am.  St  Bep.  200, 

22  Pac.  404. 

[j]  In  a  suit  by  a  creditor  to  set  aside  his 
debtor's  eonveyanee  as  fraudulent,  an  alle- 
gation that  the  grantee,  at  the  time  of  re- 
ceiving tile  conveyance,  knew  that  the 
grantor  was  insolvent,  is  not  sufficient  to 
show  that  the  grantee  had  notice  of  the  in- 
tended fraud,  since  there  is  no  reason  why 
even  an  insolvent  debtor  may  not  convey 
his  property  for  value  and  in  good  faith. 
Albertoli  v.  Branham,  80  Cal.  631,  13  Am.  St. 
Bep.  200,  22  Pae.  404. 

[k]  In  a  suit  to  set  aside  a  debtor's  con- 
veyance as  fraudulent  toward  creditors^  facts 
must  be  alleged  sufficient  to  show  that  the 
conveyance  would  have  the  effect  of  de- 
frauding creditors;  and  therefore  it  must 
appear  that  at  the  time  it  was  made  the 
debtor  did  not  have  other  property  subject 
to  execution  out  of  which  his  liabilities 
could  be  satisfled.— Albertoli  v.  Branham,  80 
Cal.  631,  13  Am.  St.  Bep.  200,  22  Pac.  404. 

[1]  In  the  absence  of  a  special  demurrer,  the 
complaint  need  not  show  that  all  of  the  prop- 
erty sought  to  be  recovered  is  needed  for 
the  payment  of  creditors,  nor  tJiat  between 
the  time  of  the  conveyance  and  the  time  of 
the  commencement  of  the  action  the  estate 
continued  without  sufficient  properW  to  sat- 
isfy the  ereditorh— Ackennan  v.  Merle,  137 
Cal.  167,  09  Pac  982. 

[m]  The  allegation  in  the  eomplaint,  in  an 
action  to  set  aside  a  transfer  of  property 
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void  as  agalnsi  creditors,  that  the  transfer 
"was  for  the  porpoae  of  preventing"  the 
crei^itorB  "from  collecting  any  indebtedness 
due  them  by"  the  grantor,  was  equiTalent 
to  an  allegation  that  it  was  with  intent  to 
"hinder  or  delay  creditors." — Gray  v.  Bmn- 
old,  140  CaL  615,  74  Pac.  303. 

[n]  Civil  Code,  section  3442,  as  amended 
in  laOS,  providing  that  any  transfer  of  prop- 
erty made  without  consideration  by  a  party 
while  insolvent  or  in  contemplation  of  insol- 
vency shall  be  void  as  against  existing  cred- 
itors, renders  it  unnecessary  to  allege  an 
intent  to  defraud  in  a  suit  to  set  aside  a 
Tolnntary  conveyance  without  consideration, 
because  ▼old  as  against  creditors. — Qray  r. 
Bninold,  140  Oal.  615,  74  Pac.  303. 

[o]  The  complaint,  which  alleged  that  since 
a  specified  date  the  debtor  had  been  at  all 
times  insolvent;  that  the  transfer  after  that 
date  of  property  to  his  wife  was  without  con- 
sideration  and  fraudulent,  and  made  in 
"fraud  of  the  rights  of  the  creditors  of" 
the  grantor,  "and  for  the  purpose  of  pre- 
venting said  creditors  from  collecting  any 
indebtedness"  due  from  the  grantor,  and 
which  showed  an  existing  indebtedness  in 
favor  of  a  bank  at  the  time  of  the  transfer — 
sufficiently  alleged  the  existence  of  creditors 
at  the  time  of  the  transfer  as  against  a  gen- 
eral demurrer. — Gray  v.  Brunold,  140  Gal.  615, 
74  Pae.  303. 

[p]  The  complaint  in  an  action  to  set  aside 
a  conveyance  as  fraudulent  as  to  creditors, 
which  alleged  that  since  a  specified  date  the 
grantor  bad  been  at  all  times  insolvent;  that 
after  said  date  the  grantor  transferred  cer- 
tain property  to  his  wife;  that  the  transfer 
was  without  consideration  and  fraudulent, 
and  was  made  in  fraud  of  creditors,  and  to 
prevent  the  creditors  from  collecting  any 
indebtedness  due  from  the  grantor;  and  that 
the  transfer  was  made  within  four  months  of 
the  grantor  having  been  adjudged  a  bank* 
rupt— -sufficiently  charged  insolvency  at  the 
time  of  the  transfer  as  against  a  general 
demurrer. — Qray  Bmnold,  140  Cal  615,  74 
Pac.  303. 

[q]  A  complaint  in  an  action  to  set  aside  a 
judgment  alleged  that,  with  intent  to  hinder 
plaintiff  and  other  creditors,  one  who  claimed 
to  act  as  the  attorney  of  the  judgment 
debtor  agreed  with  the  judgment  creditor 
that  it  should  take  judgment  for  a  certain 
sum;  that  such  person  was  not  the  attorney 
for  the  debtor,  nor  authorized  to  make  the 
agreement  i  and  that  the  judgment  obtained 
was  in  excess  of  the  debt.  Held,  that  the 
facts  stated  showed  by  fair  intendment  that 
judgment  had  been  procured  by  collusion 
between  debtor  and  creditor,  and,  though 
the  complaint  contained  such  redundant  mat- 
ter, it  was  sufficient  against  a  general  de- 
murrer.— Anderson  v.  Bank  of  Lassen 
County,  140  Cal.  695,  74  Pac.  287. 

[r]  Fraudulent  intent  is  a  fact  which  must 
be  aUeged.— Tance'a  Estote,  141  Cal.  627, 
7S  Pao.  888, 


[s]  Proviso  of  section  3442,  Civil  Code,  that 
transfer  by  insolvent  made  voluntarily  with- 
oot  valuable  consideration  is  void  as  to 
creditors  is  a  rule  of  evidence,  not  of  plead- 
ing.—Vance's  Estate,  141  CaL  627,  75  Pae. 
323. 

[t]  A  complaint  by  a  creditor  to  set  aside 
his  debtor 's  fraudulent  conveyance  is  de- 
murrable where  it  does  not  show  that  plain- 
tiff was  in  a  position  to  be  injured  by  the 
conveyance.— Fox  v.  Dyer,  22  Pao.  257. 

[u]  In  an  action  to  set  aside  a  conveyance 
as  in  fraud  of  creditors,  an  allegation  in  the 
complaint  that  the  grantor  was  insolvent 
when  the  conveyance  was  made,  and  that  it 
was  done  with  intent  to  defraud  creditors, 
is  sufficient,  without  specifically  stating  the 
manner  in  which  the  fraud  was  accomplished, 
and  the  conduct  and  acts  in  reference  to  it. 
Threlkel  t.  Scott,  34  Pae.  851. 

Fob  AuTHOsims  nou  OrHza  States: 

Bee  20  Cyc  726-741;  24  Cent.  Dig-  eols. 
1134-1167,  SS  756-781. 

g  132.  —  nea  or  Answer.  ■ 

[a]  When  defects  in  the  statement  on  which 
a  judgment  by  confession  is  founded  render 
the  latter  prima  facie  fraudulent,  as  against 
creditors  on  a  bill  filed  to  set  aside  the 

judgment,  allegations  in  the  answer  of  facts 
which  would  supply  the  deficiencies  in  the 
statement  are  matters  in  avoidance  of  the 
prima  facie  fraudulent  judgment,  and  are 
new  matter. — Pond  v.  Davenport,  45  Cal.  225. 

[b]  \7here  a  judgment  debtor  attempts  to 
justify  the  levy  of  an  execution  on  property 
previously  transferred  by  his  debtor  on  the 
ground  that  the  transfer  was  made  to  hin- 
der, delay,  and  defraud  his  creditors,  the 
answer  must  allege  that  at  the  time  of  the 
levy  of  the  execution  there  was  not  other 
property  of  the  debtor  subject  to  such  exe- 
cution sufficient  to  satisfy  the  debt  for  which 
the  levy  was  made. — ^AlbertoH  v.  Branham, 
80  Cal.  631,  13  Am.  St.  Bep.  200,  22  Pac.  404. 

[c]  In  an  action  by  a  bailor  against  a  bailee 
for  failure  to  surrender  on  demand  a  certill- 
cate  of  deposit,  after  it  had  been  attached 
1^  erediton  of  the  bailor's  husband,  the 
bailee,  under  allegations  that  the  money 
represented  by  the  certificate  belonged  to 
bailor's  husband,  and  was  deposited  by  her 
as  his  agent,  cannot  maintain  that  the 
money  was  given  to  the  bailor  by  her  hus- 
band to  defraud  his  creditors,  since,  under 
Civil  Code,  section  3442,  providing  that  the 
question  of  fraudulent  intent  is  one  of  faet, 
and  not  of  law,  fraud  must  be  pleaded. 
Wetherly  t.  Straus,  93  Cal.  283,  28  Pac  1045. 

F»  ADTHoamKg  ROK  Otbu  Statu: 

See  80  Cyc.  745-747;  24  Cent.  Dig.,  cob. 
1168-1173,  S8  782-788. 

S  ISS.  lamei  ud  Proof. 

[a]  Testimony  showing  a  fraudulent  design 
in  a  yendor  of  goods  is  admiasibia  under 
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tlM  aDegatloiia  of  an  answer  charging  that 
the  lale  was  made  to  defrand  cremtors,  al- 
though it  does  not  connect  the  purchaser  with 
the  frand  or  show  that  he  was  eontizant 
of  Bneh  fraudulent  design. — ^Lande&er  v. 
Hoaghtaling,  7  Cal.  391. 

[b]  InsolTency  of  frandnleDt  grantor  may 
be  proved  without  special  pleading. — ^Hager 
T.  Sehindler,  89  CaL  48. 

[c}  In  an  action  against  an  officer  for  the 
value  of  propertv  wrongfuUj  levied  on,  in 
which  plaintilf  claims  title  by  purchase  from 
the  execution  debtor,  defendant  may  show 
that  the  alleged  sale  was  fraudulent,  with- 
out having  alleged  fraud  in  his  answer. 
Mason  t.  Vestal,  88  Cal.  396,  82  Am.  St.  Bep. 
810,  26  Pae.  213. 

[d]  Where  plaintiff  seeks  to  establish  his 
rights  under  a  contract  with  A.,  in  an  action 
brought  against  a  receiver  appointed  at  the 
instance  of  a  creditor  of  A.  the  creditor  can- 
not object  that  the  contract  was  in  frand 
of  A.'s  creditors,  when  snch  fraudulent  in- 
tent iM  not  alleged  in  his  answer. — Qoldeu 
State  and  Miners'  Iron  Works  t.  Angell,  89 
Cal.  643,  27  Pac.  65. 

[e]  In  an  action  to  set  aside  a  conveyance 
from  a  husband  to  his  wife  as  fraudulent,  It 
was  not  error  to  exclude  certain  letters  writ- 
ten by  defendants  to  plaintiff,  offered  to 
show  the  financial  eonmtion  of  defendant 
husband,  where  the  complaint  alleged  the 
husband's  insolvency,  and  the  answer  did  not 
deny  it.— Clark  v.  Olsen,  33  Pac.  274. 

[f ]  In  an  action  against  an  officer  for  prop- 
erty levied  under  an  attachment  against 
plaintiff'a  vendor,  an  averment  by  defendant 
that  the  sale  to  plaintiff  was  made  with  the 
design  on  his  part,  and  on  the  part,  of  his 
vendor,  to  delay  and  defraud  the  creditors 
of  the  grantor,  and  to  prevent  the  application 
of  the  property  to  the  satisfaction  of  their 
demands,  does  not  authorize  the  admission 
of  evidence  of  actual  fraud. — Eaton  v.  Metz, 
40  Pae.  947. 

[g]  In  an  action  of  claim  and  delivery 
against  an  officer  on  account  of  a  levy  under 
an  attachment  against  plaintiff's  vendor,  de- 
fendant may,  under  a  denial  of  plaintiff's 
title,  show  that  there  was  not  an  immediate 
delivery  or  continued  change  of  possession, 
as  between  plaintiff  and  his  vendor,  and 
he  need  not  specially  plead  such  facta 
Eaton  V.  Metz,  40  Pae.  947. 

Fes  AuTHOBrnn  nou  Othb  Statis: 

Bee  20  Cye.  748-750;  24  Cent  Die.,  eola 
1178-1188,  il  789-795. 

I  134.  Pnsnmptiow  and  Bnrdtn  of  Pmof. 

[a]  On  a  confession  of  judgment  a  failure 
to  make  all  the  disclosures  required  by  the 
•tatnte  is  prima  facie  evidence  of  fraud. 
Bichards  v.  McMillan,  6  Cal.  419. 

fb]  A  creditor  who  attacks  a  side  on  the 
ground  of  fraud  as  to  Urn  admits  the  Validly 


of  the  sale  between  the  parties  thereto,  but 
seeks  the  benefit  of  the  statute  of  frauds  as 
to  himself,  and  must  show  fraud. — Thornton 
V.  Hook,  36  CaL  223. 

[c]  Every  transfer  of  personalty  made  by 
one  who  has  such  property  in  possession  is 
eonclusively  presumed  to  be  fraudulent  as 
against  those  who  are  his  creditors  while  he 
has  such  possession,  and  against  any  person 
on  whom  his  estate  devolves  in  trust  for  the 
benefit  of  others  than  the  one  who  made  such 
transfer,  unless  such  transfer  is  accompanied 
by  an  immediate  delivery  and  is  followed  by 
actual  change  of  possession. — Harris  v.  Har- 
ris, 69  CaL  628,  625. 

[d]  The  burden  of  proof  is  upon  a  subse- 
quent creditor  alleging  fraud  to  show  that 
the  deed  was  fraudulent  in  its  inceptiop- 
Bush  &  MaUett  Co.  v.  Helbing,  134  Cal.  676, 
66  Pac.  967. 

Fob  Authobitibs  ntou  Othbb  States: 

See  20  Cyc.  750-763;  24  Cent.  Dig.,  cola. 

1183-1218,  il  796-821. 

§  135.  — ~  Insolvency. 

[a]  On  an  issue  as  to  the  fraudulent  char- 
acter of  a  transfer  of  property,  proof  of  the 
issuance  and  return  unsatisfied  of  an  execu- 
tion against  the  seller  held  prima  facie,  proof 
of  his  insolvency. — Calkins  v.  Howard  (CaL 
App.),  83  Pae.  280. 

FW  AUTHOBiniS  VBOU  Othbb  Statbs: 

See  20  Cyc.  757;  84  Cent  Dig.,  cola  1196, 

1197,  §  804. 

%  136.  — —  Fraudulent  Intent. 

[a]  In  suits  to  set  aside  conveyances  of  real 
estate  as  fraudulent  against  creditore,  pos- 
itive proof  of  fraud  is  seldom  to  be  obtained, 
but  the  fraudulent  intent  must  be  gathered 
from  circumstances.  And  the  control  of  the 
property  by  the  grantor  after  the  alleged 
sale,  his  indebtedness  to  plaintiff  at  the  time, 
the  absence  of  the  grantee  from  the  state, 
and  the  failure  on  the  part  of  the  latter  to 
show  any  payment  of  consideration  were 
prima  facie  proof  of  fraud.— PurUtt  v.  Po- 
lack,  17  CaL  327. 

[b]  An  instmetion,  in  an  action  to  recover 
damages  for  attaching  certain  property  in 
the  plaintiff's  possession  as  the  property  of 
B.,  that,  if  a  sale  of  the  property  by  B.  to  N. 
was  void  as  to  B.  's  creditors,  a  purchase  of 
the  same  property  by  the  plaintiff  of  N. 
would  also  be  void  against  B. 's  creditors, 
unless  it  appeared  that  the  plaintiff  pur- 
chased without  notice  of  the  fraud  in  the 
s^e  by  B.  to  N,,  and  for  a  valuable  consider- 
ation, and  that  the  burden  is  on  the  plaintiff 
to  show  such  facts,  is  erroneous.  The  burden 
is  upon  a  creditor  of  B.  who  alleges  that  the 
sale  was  fraudulent  as  to  him,  on  aeeount  of 
fraud,  to  prove  it.— Thornton  t.  Hook,  36 
Cal.  283. 

[e]  Fraudulent  intent  Is  not  necessarily 
inferred  from  voluntaij  conveyance  by  in- 
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solvent  debtor.— Threlkel  v.  Seott,  89  CaL 
SSI,  26  Pac.  879. 

[d]  Creditor  attackins  sale  as  fraadalent 
mast  first  show  frananlent  intent  in  the 
vendor,  and  the  bnrden  of  proof  is  then  on 
the  purchaser  to -show  a  Taluable  considera- 
tion, and  when  this  is  shown  the  burden 
agaiJi  shifts,  and  the  creditor  must  show 
knowledge  of  the  fraudulent  intent  of  the 
vendor  on  the  part  of  the  vendee. — ^Boss  v. 
WeUman,  102  CaL  1,  86  Pae.  402. 

[e]  It  is  not  enonsh  that  the  eircnmstances 
tend  to  raise  a  SQS|neion  as  to  the  good  faith 
of  the  preferred  creditor.  The  presumption 
of  law  u  in  favor  of  the  fair  dealing  of  the 
parties;  and  the  evidence  of  the  facts  and 
circumstances,  taken  together,  must  amount 
to  proof  of  fraud,  and  not  to  a  mere  suspicion 
thereof.— Boberts  v.  Burr,  135  Cal.  156,  67 
Pac.  46. 

Fob  Avraomaa  rov  Othib  Statbs: 

See  84  Cent.  .  Dig.,  eoU.  1197-1199,  S  806. 

S  187.   Ktunrtedge    and    Intent  of 

Orantso. 

[a]  Fact  that  purchaser  of  the  property  of 
a  person ,  actually  insolvent  havibg  been 
formerly  a  clerk  or  agent  of  the  latter  does 
not  necessarily  raise  the  inference  that  his 
purchase  was  fraudulent;  alitor,  if  he  had 
taken  an  unfair  advantage  of  the  knowledge 
given  by  that  position,  or  if  it  appeared  that 
ne  had  no  apparent  means  to  make  the  pnr- 
chase.— Bander  v.  Macy,  7  CaL  206. 

[b]  There  being  consideration  for  a  deed, 
one  attacking  it  as  in  fraud  of  the  grantor's 
creditors  has  the  burden  of  proving  that  the 
grantee  was  a  party  to  the  fraud,  and  did 
not  take  the  deed  in  good  faith.— Casey  v. 
Leggett,  126  Cal.  664,  58  Pac.  264. 

Fob  Authobitibs  nou  Otheb  Statis: 

Bee  20  Cye.  760,  761;  24  Cent.  Dig.,  cols. 
1211-1214,  {{  817,  818. 

2  138.   From  Balationahlp  of  PartieB. 

[a]  The  fact  that  a  deed  was  made  by  a 
father  to  a  daughter  without  consideration 
does  not  of  itself  raise  a  presumption  of 
frand.— Smith  v.  Mason,  122  CaL  426,  55  Pae. 
143. 

[b]  A  purchase  by  an  attorney  of  his  cli- 
ent's land  at  execution  sale  in  the  proceed- 
ings in  which  the  attorney  is  employed,  is 
not  presumptively  fraudulent  as  to  the  cli- 
ent's creditors.- Fisher  v.  Melnemey,  137 
Cal.  28,  69  Pae.  622. 

I  189.  AdmlislbUlIT  of  Bvldenea. 

[a]  To  prove  a  fraudulent  sale  by  the 
^antor,  his  conduct  and  declarations  before 
the  sale  are  competent,  but  must  be  followed 
by  proving  knowledge  of  the  fraud  in  the 

SantM.- Laadeeker  j.  HonghtaliBg,  7  Cal. 
1. 


[b]  The  possession  and  ownership  of  the 
vendee  after  sale  may  be  shown  by  his  acts, 
his  dealing  with  the  property,  but  not  by  his 
mere  admissions.— Visher  v.  Webster,  18  CaL 
68. 

[e]  Statements  made  by  a  seller  of  personal 

firoporty  after  the  sale,  in  regard  to  its  de- 
ivery  to  the  purchaser,  are  not  admissible 
as  evidence  to  impeach  the  sale. — Oarliek  v. 
Bowers,  66  CaL  122,  4  Pac.  1138. 

[d]  Where  it  appeared  that  the  grantee  had 
asked  plaintiff,  who  held  a  mortgage  on 
other  property  of  defendant,  if  he  could  hold 
liable  the  rest  of  defendant's  property  if  the 
mortgaged  property  should  be  insufficient  to 
satisfy  the  mortgage,  and  plaintiff  had  an- 
swered "No,"  testimony  as  to  plaintiff's 
motive  in  so  answering  was  inadmissible. 
Byrne  v.  Seed,  75  Cal.  277,  17  Pac.  201. 

[e]  The  payment  of  taxes  on  land  by  one 
in  possession,  who  was  also  the  owner  of  an 
undivided  one- half  interest  therein,  is  not 
evidence  of  the  bona  fides  of  the  deed  from 
bis  cotenant  for  the  other  half,  under  which 
he  holds.— Traverso  v.  Tate,  82  Cal.  170,  22 
Pac.  1082. 

[f]  Declarations  of  the  vendor  as  to  the 
character  of  his  possession  after  the  sale  and 
while  in  the  actual  possession  of  the  property, 
are  admissible  against  the  vendee. — Murphy  . 
V.  Mulgrew,  102  CaL  547,  41  Am.  St.  Bep.  200,  | 
36  Pac.  857. 

[g]  In  an  action  by  a  creditor  to  set  aside 
a  conveyance  as  frandulent,  declarations  of 
the  grantor  made  subsequently  to  the  execu- 
tion of  the  deed  are  inadmissible  gainst  the 
grantee.— Eppinger  v.  Scott,  112  CaL  369,  6 
Am.  St.  Bep.  220,  48  Pac  301. 

[h]  A'  tax  list  made  out  by  the  debtor,  and 
inthin  six  months  after  the  transfer  in  issue, 
is  admissible  to  show  what  taxable  property 
was  owned  by  him. — Woolridge  v.  Boardman, 
115  Cal.  74,  46  Pac.  868. 

[i]  Letter  to  F.,  advinlng  him  to  convey 
his  property  to  the  writer  till  he  could  settle 
with  a  creditor,  is  not  admissible  in  action  to 
set  aside,  as  in  fraud  of  creditors,  a  convey- 
ance by  F.,  where  he  did  not  act  on  the 
advice,  but  refused  to  so  deed  his  property. 
Casey  v.  Leggett,  125  CaL  664,  58  Pac.  264. 

[jl  In  an  action  of  claim  and  delivery 
against  a  sheriff  for  seven  horses  taken  on 
attachment  against  plaintiff's  vendor,  where 
defendant  claims  that  there  was  not  a  suffi- 
cient change  of  possession,  evidence  that 
credit  was  given  to  plaintiff's  vendor  by  a 
third  person,  for  whom  plowing  was  done 
by  plaintiff  with  the  horses,  is  immaterial, 
in  the  absence  of  an  offer  to  show  that  the 
credit  was  given  by  plaintiff's  direction. 
Freeman  v.  Hensley,  30  Pac.  792. 

[k]  On  an  issue  as  to  the  validity  of  a  con- 
veyance of  certain  stock  by  a  debtor  to  his 
wife,  evidence  as  to  whether  the  next  year 
the  wife  gave  in  to  the  Msesaor  the  ranch  on 
jrldah  the  stoek  was,  aa  her  property  waa 
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properlj  ezeladed.— Asbill  t.  Staadley,  31 
Pm.  738i 

01  Ab  against  ona  elftiming  goods  nnder  a 
purchase  from  an  insoWent  firm,  a  atata- 

ment  of  the  firm  to  a  mercantile  agencj 
long  before  the  sale  is  not  admissible  in  be- 
half of  attaching  creditors,  if  no  actual  fraud 
13  alleged,  and  the  only  question  ia  whether 
there  was  as  actual  and  continoed  change  of 

SDssesaioii  in  the  parebaser. — BobertB  w, 
axr,  54  Pae.  849. 

[m]  A  firm  sold  its  stock  to  a  creditor,  after 
which  plaintiff  purchased  it  from  him,  and 
published  a  newspaper  notice  stating  that  a 
member  of  the  firm  was  his  manager.  Held, 
that  as  against  firm  creditors,  who  attached 
property  of  plaintiff  as  belonging  to  the  firm, 
the  notice  was  admissible  to  show  the  part- 
ner's connection  with  plaintiff's  business. 
BobertB  v.  Bnrr,  54  Pac.  849. 

tn]  In  an  action  to  set  aside  an  alleged 
fraudulent  conveyance  by  a  corporation,  evi- 
dence as  to  the  value  of  certain  corporate 
fltock  held  by  the  corporation,  at  a  date  a 
year  prior  to  the  conveyance,  held  imma- 
teri^.— Nixon  v.  Goodwin  (Cal.  Ann.).  65 

[o]  In  an  action  to  set  aside  an  allsged 
fraudulent  conveyance  of  property  to  a  cor- 
poration, evidence  as  to  who  was  present  at 
a  certain  meeting  of  the  board  of  directors 
of  the  corporation  held  immaterial. — Nixon 
T.  Goodwin  (Cal.  App.),  85  Pac.  169, 

[p]  A  mortgage  executed  by  defendant  on 
certain  property  to  secure  his  own  debt  held 
admissible,  in  a  suit  to  set  aside  a  convey- 
ance of  the  property  to  a  defendant,  to  rebut 
defendant's  defense  that  the  conveyance  was 
made  for  the  benefit  of  all  the  grantor's 
creditors.— Nixon  v.  Goodwin  (Cal.  Add.). 
85  Pae.  1«9. 

[q]  An  assignment  of  a  retail  firm's  ledger 
and  each  and  every  account  therein  contained, 
together  with  the  blotters  and  journals  and 
other  books  of  account  of  the  firm,  in  connec- 
tion with  testimony  that  sneh  books  were  the 
books  of  account  that  the  firm  formerly  had 
in  their  bttsioess,  is  sufficient  evidence  to 
warrant  a  finding  that  such  assignment  in- 
cluded all  the  account  books  of  the  firm,  and 
authorizes  an  instruction  that,  if  the  firm 
transferred  all  of  their  account  books,  to- 

S:etfaer  with  the  accounts  therein,  such  trans- 
er  is  prima  facie  fraudulent. — Ballon  t. 
Andrews  Banking  Co.,  128  CaL  562,  61  Pae. 
102. 

[r]  In  a  suit  to  set  aside  an  alleged  fraud- 
ulent conveyance,  certain  deeds  by  which  de- 
fendant  conveyed  the  property  to  a  bank, 
obtained  a  reconveyance,  and  then  mortgaged 
the  property  back  to  the  bank,  held  admissi- 
ble.— ^Nixon  T.  Goodwin  (Cal.  App.},  85  Pac. 
169. 

Vcm  AiiTHOBFriis  noH  Othkb  Statu: 

Declarations    of  -Tender    as  evidence 
against  vendee  to  show  frand:  48  Am. 


Dec.  631,  note.  See,  also,  20  Cyc.  764- 
784;  24  Cent.  Dig.,  eolik  1819-1289.  SI 
822-868.  * 

S  140.   InsQtmicr. 

[a]  In  a  creditors'  suit  to  set  aside  a  con- 
veyance of  land  by  a  surety  for  the  plain- 
tiff's debt,  evidence  is  admissible  to  prove 
the  insolvency  of  the  principal,  and  also  of 
the  surety  aside  from  the  land  conveyed. 
Bank  of  Willows  v.  Small,  144  CaL  709.  78 
Pae.  863. 

Fob  AnTHOBmss  ntou  Othxb  States: 

See  20  Cyc.  775;  24  Cent.  Dig.,  cols.  1241- 
1844,  is  836,  837. 


S  141. 


FrandnlMit  Intent. 


ta]  Whether  a  conveyance  was  in  frand  of 
creditors  being  in  issue,  testimony  as  to 
what  the  attacking  creditor  said  about  the 
value  of  other  property  which  the  grantor 
had  mortgaged  to  hira  was  admissible  to  show 
that  the  grantor  might  honestly  have  be- 
lieved, when  he  made  the  conveyance  at- 
tacked as  fraudulent,  that  the  mortgaged 
property  was  sufficient  to  pay  the  creditor's 
debt,  and  all  encumbrances  npon  it. — Byrne 
Beed,  75  CaL  277,  17  Pac.  801. 

[b]  Proof  of  other  indebtedness  on  the  part 
of  the  debtor  who  made  the  fraudulent  con- 
veyance and  sale  is  admissible  to  show  mo- 
tive on  his  part. — Bobs  v.  Wellman,  102  CaL 
1,  36  Pac.  402. 

[e]  In  replevin  for  goods  taken  under  exe- 
cution, where  plaintiff  claimed  under  a  bill 
of  sale  made  by  the  execution  debtor,  which 
defendant  alleged  was  made  to  defeat  de- 
fendant's claim,  and  it  appeared  that  the 
alleged  sale  was  clandestinely  made,  and  the 
goods  hsBtily  removed,  it  was  admissible,  as 
tending  to  show  that  the  sale  was  made  in 
consequence  of  an  effort  by  defendant  to 
collect  his  claim,  to  put  in  evidence  a  tel- 
egram sent  by  defendant  to  the  debtor,  the 
day  before  the  sale,  stating  that  unlesa  the 
debt  waa  paid  suit  would  be  commenced. 
Eppinger  v.  Scott,  112  Cal.  369,  S3  Am.  St 
Bep.  880,  44  Pae.  723. 

[d]  Insolvency  of  a  debtor  at  time  of  a 
gift  of  property  to  his  wife  is  a  circumstance 
tending  to  show  fraudulent  intent. — Woolridge 
T.  Boardman,  115  Cal.  74,  46  Pae.  868. 

[e^  A  physician  transferred  his  property  to 
plaintiff,  his  wife,  pending  an  action  against 
him  for  slander  for  circulating  a  defaoLatory 
report  concerning  defendant.  The  physician 
testified  that  the  transfer  was  made  on  the 
advice  of  another  physician,  to  avoid  the 
unforeseen  consequences  likely  to  arise  in  any 
physician's  surgical  practice,  but  was  unable 
to  state  any  threatened  suits  of  that  nature. 
The  physician  was  angry  because  defendant 
had  attached  his  property  in  a  former  suit, 
and  threatened  to  ruin  defendant's  reputa- 
tion, and  told  a  witness  that  he  had  fixed 
hii  property  so  that  defendant  eould  not  get 
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a  cent  of  it.  Held,  that  the  evidence  justifiect 
a  finding  that  the  transfer  waa  made  with 
the  intention  of  placing  the  property  bejond 
defendant's  reach. — Chalmers  Sheehy,  132 
CaL  450,  84  An.  St.  Bep.  62,  64  Pac.  709. 

[f]  Statements  made  by  the  grantor  shortly 
before  executing  the  conveyance,  are  admissi- 
ble on  the  qaestion  of  hie  intention  in  con- 
veying away  his  property. — Threlk^  v.  Seott, 
34  Pac.  851. 

Foe  Adthobitibs  pboh  Othek  States: 

See  24  Cent  Dig.,  cola.  1244-1258,  S8  838- 
848. 

I  142.   Consideration. 

[a]  Where  the  grantee,  being  ashed  how  the 
debt  from  defendant  arose,  replied  tbat  her 
mother  had  given  five  hundred  dollars  to  de- 
fendant, and,  being  asked  bow  she  knew 
that,  answered  that  defendant  told  her  so, 
the  evidence  was  responsive  to  the  question 
and  admissible. — ^Byme  v.  Beed,  75  Cal.  277, 
17  Pac.  201. 

[b]  It  is  competent  to  show  other  considera- 
tion than  that  mentioned  in  deed  -  attacked 
as  fraudulent. — Cook  v.  Cockins,  117  Cal. 
152,  48  Pac.  1025. 

[c]  Evidence  of  a  loan  of  money  by  the 
president  of  a  corporation  to  it  held  inad- 
missible in  the  absence  of  proof  first  made 
that  the  corporation  authorized  the  borrowing 
of  the  money. — Niion  v.  Goodwin  (CaL 
App.),  85  Pac,  189. 

[d]  Notes  purporting  to  have  been  exe- 
cuted by  a  corporation  to  its  president  held 
inadmissible  to  prove  an  indebtedness  of  the 
corporation  to  the  president  without  proof  of 
authorisation  by  the  corporation's  board  of 
directors. — Nixon  T.  Goodwin  (CaL  App.), 
85  Pac.  169. 

SVtt  AnTHOBims  raoH  Othkb  States: 

See  20  Cye.  776-779;  24  Cent  Dig.,  eols. 
1258-1272,  Si  849-856. 

I  148.   InteEOit  of  Orantee. 

[a]  Grantee  of  alleged  frai  lulent  eonvey 
ance  may  testify  that  deed  was  not  taken  to 
prevent  anyone  else  from  getting  the  prop- 
erty.—Byrne  V.  Eeed,  75  CaL  281,  17  Pac. 
201. 

Fob  Auvhobitibs  noH  Other  States: 

See  20  Cye.  779-782;  24  Cent  Dig.,  eols. 
1272-1283,  SS  857-862. 

S  144.  Weight  and  Suffldency  of  ETldanei. 

[a]  Insolvency  of  debtor  does  not  prove  a 
conveyance  fraudulent — ^Kinder  T.  Maey,  7 
CaL  206. 

[b]  Where  property  in  the  hands  of  a  ven- 
dee is  attached  as  the  property  of  the 
vendor,  the  transfer  being  claimed  fraudu- 
lent, the  affi^vit,  writ,  and  bond  in  the  at- 


tachment suit  are  not  sufficient  evidence  to 
prove  that  plaintiff  is  in  fact  a  creditor  of 
the  vendor,  and  therefore  entitled  to  contest 
the  validity  of  the  transfer  in  a  suit  by  the 
vendee  to  reclaim  the  property. — Sezey  v.  Ad- 
kinson,  34  Cal.  346,  91  Am.  Dec.  698. 

[c]  Where  a  judgment  creditor  attacks  his 
debtor's  conveyance  as  fraudulent,  his  judg- 
ment is  prima  facie  evidence  of  bis  claim. 
HiUs  V.  Sherwood,  48  CaL  386. 

[d]  Evidence  reviewed  in  a  particular  ease, 
and  held  not  sufficient  to  sustain  the  finding 
that  the  conveyance  was  fraudulent — ^Hen* 
derson  v.  Grammar,  53  Cal.  649. 

[e]  Where  the  debtor  testified  that  it  was 
his  intention,  in  making  a  transfer  of  his 

property,  to  prefer  certain  creditors,' and  the 
grantee  testified  tbat  the  debtor  said  to  him 
at  the  time  that  bis  object  was  to  prefer 
creditors  out  of  the  proceeds,  a  finding  to 
that  effect  will  not  be  disturbed.— Priest  v. 
Brown,  100  CaL  626,  36  Pae.  323. 

[f]  To  justify  the  taking,  on  an  attachment 
against  C,  of  property  transferred  by  him  to 
plaintiff,  by  transfer  good  except  as  against 
creditors  of  C,  it  must  be  shown  that  at  the 
time  of  the  attachment  plaintiff  in  attach- 
ment was  a  creditor  of  C;  and  the  papers  in 
the  attachment  suit  are  not  enough  to  show 
this.— Brown  v.  Cline,  109  CaL  156,  41  Pac 
862. 

[g]  In  an  action  to  set  aside  an  alleged 
fraudulent  conveyance,  a  judgment  recov* 
ered  against  the  grantor  after  the  conveyance 
held  inadmissible. — Nixon  v.  Goodwin  (CaL 
App.),  85  Pae.  169. 

[h]  Where  plaintiff,  who  claimed  property 
under  a  bill  of  sale,  testified  that  she  was 
aware  that  the  vendor  was  insolvent,  and 
he  testified  that  his  object  in  giving  the  bill 
of  sale  was  to  keep  the  property  on  the  ranch; 
that  it  was  not  a  drop  in  the  bucket  toward 
paying  his  debts — the  evidence  is  sufficient 
to  support  a  finding  that  the  bill  of  sale  was 
fraudulent  as  to  bis  creditors. — ^Banning  T. 
Marlean,  133  Cal.  485,  65  Pac.  964. 

[i]  In  a  suit  to  set  aside  deeds,  made  by 
defendant,  to  land  owned  in  partnership  with 
another,  and  to  subject  his  interest  therein 
to  a  judgment  lien,  the  defendant  grantee 
filed  an  affidavit  that  he  had  "an  interest  a* 
owner  of  certain  portions'*  of  such  land; 
that  there  were  inrtnership  debts  against 
the  proper^;  that  certain  parties  had  re- 
ceived a  conveyance  of  the  property  from 
the  grantor  defendant  in  trust  to  pay  the 
grantor's  debts;  and  that,  by  reason  of 
plaintiff's  refusal  to  join  in  any  conveyance, 
the  trustees  had  been  unable  to  sell  any  of 
the  property,  or  to  pay  any  of  such  debts. 
The  defendant  grantor  filed  an  affidavit  cor- 
roborating the  grantee's,  and  farther  stating 
that  he  had  no  desire  to  hinder  Ms  creditors, 
and  that  if,  on  a  settlement  of  the  partner- 
ship, he  had  safficient  interest  in  the  fnntte 
accruing  therefrom,  he  was  willing  that 
plaintiff  should  be  paid  therefrom.  Held, 


Digitized  by  Google 


FBATTDULENT  CONVETANCES,  m,  C,  SS  146-148. 


2519 


that  tbe  affidavits  did  not  amount  to  an 
admission  that  tho  grantor  had  an  interest 
in  the  land  subse^ent  to  the  exeention  ot 
the  deeds  in  question. — ^Fisher  t.  UcInemeT, 
137  CaL  28,  69  Pae.  622. 

[j]  Tbe  day  before  tbe  one  set  for  bis  ex- 
amination in  supplementary  proceedings, 
which  was  tho  last  day  in  February,  a  judg- 
ment debtor  gave  money  to  bis  wife,  who  de* 
posited  it  in  a  bank,  which  issued  to  her  a 
negotiable  certificate  of  deposit.  Beveral 
days  thereafter  the  creditor  commenced  an 
action  to  set  aside  the  transfer  of  the  mosey, 
and  on  the  trial  the  witness  testified  that 
abont  February  or  March  the  debtor  bad 
giyen  witness  the  certificate,  and  thereafter 
tbe  latter  had  turned  it  over  to  another. 
Held,  that  a  finding  was  justified  that  the 
eertifieate  was  transferred  b^ore  commence- 
ment of  the  action.^ — ^Wolters  Bossi,  67  Pae. 
73. 

fn  AcTHOBmKs  roh  Othes  States; 

See  20  Cye.  784-801;  24  Cent.  Dig.,  Cols. 
1290-1370,  SS  867-908. 

I  146.   InsolToncy. 

[a]  Though  subsequent,  insolveney  is  not  of 
itaelf  foundation  for  an  inference  of  insol- 
Toney  at  the  date  of  a  gift  six  months  previ- 
ooB  thereto,  yet  the  subsequent  insolveney 
oeenrring  within  a  short  intenral  of  time 
without  any  considerable  reverse  of  business 
through  the  happening  of  any  casualty,  is  a 
fact  pertinent  to  tbe  inquiry  whether  the 
like  condition  did  not  exist  at  tbe  time  of 
tbe  gift  to  the  wife,  and  to  illustrate  the 
intent  of  the  donor. — Woolridge  v.  Board- 
man,  115  Cal.  74,  46  Pac.  868. 

[b]  Evidence  reviewed  and  held  to  support 
finding  of  insolvency  at  time  of  gift,  and 
fraudulent  intent  in  making  tbe  same. — 
Woolridge  v.  Boardman,  115  CaL  74,  46  Pac 
868. 

[cl  Tbe  sheriff's  retam  of  nulla  bona,  and 
the  judgment  debtor's  statement  to  the 
officer  that  she  bad  no  property,  is  conclusive 
on  that  point,  on  an  issue  as  to  whether  a 
previous  conveyance  by  the  debtor  was  fraud- 
ulent as  to  creditors. — ^First  Nat.  Bank  v. 
MaxweU,  123  CaL  360,  69  Am.  St.  Bep.  64,  55 
Pae.  980. 

[d]  The  adjudication  in  the  federal  court 
on  the  admission  of  the  partners  that  the  part- 
nership was  insolvent,  and  ever  since  a  speci- 
fied date  had  been  unable  to  pay  its  debts 
in  full,  being  an  adjudication  of  the  insol- 
vency of  each  partner,  was  sufficient  to  prove 
the  insolvency  of  one  of  the  partners  in  a  suit 
to  set  aside  a  eonveyance  as  fraudulent  as 
ag^nst  his  creditors  made  while  the  part- 
nership was  unable  to  pay  his  debts  in  fulL 
Bray  T.  Bmnold,  140  CiO.  616,  74  Pae.  303. 

[e]  The  return  of  an  execution  nulla  bona 
Ave  years  after  the  making  of  a  gift  by  a 
father  to  his  son  is  not  soffieient  to  establish 
the  father's  insolvency  when  tho  gift  was 
madfc — Windhans  t.  PootZ|  25  Pac  404. 


PoB  ATrrHOBiTiEs  FRou  Othkb  Statbs: 

See  20  Cyc.  974;  24  Cent  Dig.,  eolc 
1334,  1335,  S  891. 

g  146.   Iteiidnlent  Intent. 

[a}  In  determining  whether  a  eonfesaion  of 
judgment  on  notes  bearing  interest  was  made 
to  defraud  creditors,  a  slight  mistake  in  the 
eompntation  of  interest  is  no  evidence  of 
fraud,  tbe  data  for  the  computation  being 
given,  and  the  mistake  being  clearly  appar- 
ent—Scales  T.  Scott,  18  Cal.  76. 

[b]  Where  it  is  shown  that  a  husband  exe- 
euted  to  his  wife,  without  consideration,  a 
deed  to  real  property,  which  deed  was  kept 
secret  and  not  recorded  until  plaintiff  had 
furnished  material  to  improve  the  buildings 
on  such  property;  that  the  wife  knew  that 
such  materials  went  into  the  property,  and 
made  no  statement  as  to  her  title;  that  the 
husband  was  allowed  to  retain  possession, 
control,  and  the  benefits  of  such  property, 
and  on  trial  he  objected  to  his  wife's  testi- 
fying—a prima  facie  ease  of  fraud  is  estab- 
lished on  the  part  of  the  wife,  and  the  bur- 
den of  proof  is  shifted  to  the  defendants  to 
show  that  the  transaction  was  made  without 
fraudulent  intent. — ^Bush  ft  Mallett  Co.  t. 
Helbing,  184  CaL  076,  66  Pac  967. 

[e]  On  an  istne  whether  a  conveyance  of  . 
land  by  a  husband  to  his  wife  was  in  fraud 

of  creditors,  evidence  held  sufficient  to  bus-  I 
tain  a  finding  that  there  was  no  such  intent 
Burton  v.  MnUenaiy,  147  Cal.  260,  81  Pac  644. 

Fern  Authorities  fbou  Othbb  Statbs: 

See  20  Cyc.  799;  24  Cent  Dig.,  eolc 
1335-1343,  H  892-895. 

§  147.   —  Change  of  Possession. 

[a]  Evidence  examined  and  held  insufficient 
to  show  actual  change  of  pos8ession.~Bunt- 
ing  V.  Saltz,  84  Cal.  170,  171,  24  Pae.  167. 

[b]  The  employment  of  the  vendor  by  the 
vendee,  after  the  sale,  though  a  suspicious 
circumstance  to  be  carefully  weighed  by  the 
jury,  is  not  conclusive,  and  may  be  ex- 
plained; and  where  there  is  independent  evi- 
dence tending  to  show  an  immediate  deliv- 
ery, and  actual  and  continued  change  of 
possession,  tbe  employment  of  the  vendor  by 
the  vendee  is  not  prohibited  by  law,  and  a 
verdict  in  snpport  of  the  sale  will  not  be 
disturbed  on  that  ground. — Hieknr  t.  Cothina, 
133  CaL  81,  65  Pac  818, 

{  148.   OonslderatloiL 

[a]  It  appeared  that  the  grantee  of  an  al- 
leged fraudulent  conveyance  had  advanced 
money  to  and  indorsed  for  the  grantor,  for 
which  the  former  alleged  the  conveyance  to 
have  been  made;  that  he  did  not  record  the 
conveyance  for  nine  months;  that  he  knew 
nothing  of  the  land,  or  its  value;  that  he  re- 
ceived rent  after  the  conveyance,  and  sold 
the  hmd  for  less  than  it  cost  him.   He  knew 
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that  the  grantor  owed  plaintiff,  but  did  not 
know  how  much.  The  grantor  and  grantee 
were  intimate  friends.  Held,  that  the  finding 
that  the  deed  waa  for  valuable  consideration, 
and  not  fraudulent,  was  sustained. — Morrow 
T.  Graves,  77  CaL  £18,  19  Pae.  489. 

[b]  Where  a  conTeyanee  of  two  pareela  was 
one  transaction,  and  in  an  action  wherein  it 
was  attacked  as  in  fraud  of  ereditora,  the 
grantor  and  one  grantee  testified  that  the 
consideration  paid  was  for  the  property, 
without  being  questioned  whether  they  meant 
both  parcels,  a  finding  that  both  parcels 
were  conveyed  for  a  valuable  consideration 
will  not  be  distarbed.— Polk  t.  Boggs,  122 
Oal.  114,  54  Pae.  536. 

F«  AuTHOSims  nOH  Othib  Statib: 

See  80  Cye.  796;  24  Cent.  IMg.,  eola.  1848- 
1361,  SS  896-908. 

§  149.  Trial— Questtons  for  Oonrt  and  Jnxy. 

[a]  Where  there  is  no  dispute  as  to  the 
facts,  and  the  law  upon  those  facts  deelarea 
a  transaction  fraudulent,  it  is  not  a  question 
for  the  jury.  The  court,  in  such  case,  may 
direct  the  jury  how  to  find,  or  set  aside  the 
verdict,  if  they  find  to  the  contrary. — Chen- 
ary  t.  Palmer,  6  CaL  119,  65  Am.  Dee.  493. 

[b]  Whether  parehaser  bad  notice  of  frand 
is  a  question  of  fact. — ^Landeeker  Hongh- 
taling,  7  Cal.  891. 

[c]  Question  of  intention  of  the  parties 
should  not  be  submitted  to  the  jury. — Vance 
V.  Boynton,  8  Cal.  554. 

[d]  The  question  of  delivery  and  change  of 
possession,  under  the  fifteenth  section  of  the 
statute  of  frauds,  is  a  mixed  question  of  law 
and  fact;  but  as  to  what  sh^  constitate  a 
delivery  is  a  qnestion  of  law  alone. — ^Tanoe 
T.  Boynton,  8  Cal  554. 

[e]  Whether  andispnted  facts  constitute  an 
actual  and  continued  change  of  possession  is 
a  question  of  law. — Colton  v.  Seavy,  82  CaL 
496. 

[f  ]  In  an  aetion  to  impeach  a  sale  as  fraud- 
ulent as  to  creditors  of  the  vendor,  if  the 
facts  are  undisputed,  it  is  a  question  of  law 
whether  these  facts  constitute  a  continued 
and  exclusive  possession  in  the  vendee.  If 
the  facts  are  doubtful,  a  jn^  must  pass  upon 
the  question.— Hodgkins  v.  Hook,  23  CaL  581. 

[g]  Where  the  frandulenl  intent  in  making 
a  transfer  of  the  debtor's  property  is  to  be 
determined  by  evidence  collateral  to  the 
writing,  such  question  is  determinable  alone 
by  the  jury.— Miller  v.  Stewart,  24  CaL  502; 
(1875)  Harris  r.  Burns,  50  CaL  140. 

rh]  Where  property  described  in  a  bill  of 
■ue  was  elaimea  by  creditors  of  the  seller 
on  the  ground  that  he  had  not  parted  with 
possession  as  required  by  the  fifteenth  sec- 
tion of  the  statute  of  frauds  (Wood's  Digest, 
p.  107)  to  render  the  sale  valid  as  to  credi- 
tors, the  qnestion  whether  the  buyer  waa  in 


aetna)  possession  of  a  farm  on  whicb  the 

personal  property  covered  by  the  bill  of  sale 
was  situated  is  material,  and  should  be  left 
to  the  jury. — Cahoon  v.  Marshall,  25  Gal.  197. 

[i]  Whether  a  mortgage  was  made  in  good 
faith 'to  cover  future  advances,  or  ia  a  pre- 
tended security,  is  a  question  for  the  jury. 
Tully  v.  Harloe,  35  Cal.  302,  95  Am.  Dec.  102. 

[j]  Sale  of  all  a  debtor's  goods,  with  credit 
for  the  greater  portion  of  the  purchase  price, 
does  not  establish  frand  as  a  legal  conclusion; 
but  the  qnestion  of  intent  must  be  left  to 
the  jury.— Harris  v.  Bums,  SO  CaL  140. 

[k]  In  Code,  section  3440,  the  words  "con- 
clusively presumed,"  as  to  fraud  of  trans- 
fer without  delivery,  does  not  take  from  the 
jury,  in  suit  by  one  claiming  to  have  pur- 
chased from  a  defendant  in  attachment  six 
days  before  the  levy,  the  question  of  actual 
and  continued  change  of  possession. — Hesthal 
V.  Myles,  63  Cal.  623. 

[1]  Instruction  that  if  the  jury  find  from 
the  evidence  that  there  waa  no  good  or  val- 
uable consideration  the  transfer  was  void 
as  to  creditors  is  erroneous. — McFadden  t. 
Mitchell,  54  Cal.  628. 

[m]  Whether  a  chattel  mortgage  given  to 
secure  future  advances  as  well  as  an  existing 
.debt  is  fraudulent  as  to  other  creditors  is  a 
question  of  fact,  not  of  law,  although  the 
mortgage  does  not  state  that  the  ezeess  above 
the  debt  is  for  future  advances. — ^Wood  t. 
Franks,  67  Cal.  32,  7  Pac  50. 

[n]  The  circumstance  that  a  man  was  in- 
solvent at  the  time  of  executing  a  convey- 
ance ia  a  matter  to  be  left  to  the  jury,  as 
tending  to  infiuenee  them  in  finding  that  the 
deed  was  fraudulent.— Bull  v.  Bray,  89  CaL 
286,  26  Pae.  873,  13  L.  B.  A.  576;  Knox  v. 
Moaes,  104  Cal.  602,  38  Pac.  318. 

[o]  Fraudulent  intent  is  a  question  of  fact 
and  not  of  law. — Windhans  t.  Boots,  92  CaL 
617,  28  Pac.  557. 

[p]  Where  a  wife  living  with  her  husband 
upon  a  farm,  which  he  had  claimed  as  a  home- 
stead, is  the  owner  of  cattle  and  horses  upon 
the  farm,  which  are  her  separate  property, 
and  purchased  from  her  husband  the  crop  of 
hay  grown  upon  the  homestead,  after  it  had 
been  stacked  in  corrals,  the  gates  of  which 
she  then  closed  and  fastened,  and  immedi- 
ately began  to  feed  the  hay  to  her  stock, 
there  being  no  question  as  to  the  bona  fides 
of  the  sale,  and  there  being  evidence  of  a 
custom  in  that  vicinity  for  cattle  owners 
who  bought  hay  in  the  stack  to  take  the 
cattle  to  the  hay  and  feed  them  there,  with- 
out  removing  the  hay,  the  question  whether 
there  was  an  immediate  delivery  and  actual 
and  continued  change  of  possession  of  the 
hay  so  purchased  is  one  of  fact  for  the  jnir 
to  determine. — ^Porter  v.  Bneher,  98  CaL  454, 
33  Pac.  335. 

[q]  Under  section  3442  of  the  Civil  Code 
the  question  of  fraudulent  intent  in  a  eon- 
veyance  is  one  of    fact  and  not  of  law. 
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l>«Tiglwrt3r  T.  Daugherty,  104  C»I.  221,  87  Pac. 
889. 

[r]  Inatnietiona  that  in  order  to  entitle  the 
assignee  to  recover  it  most  appear  that  the 
defendant  bought  the  itoek  of  goods  with 
intent  to  defrand  the  other  creditors,  and 
that  if  the  eondaet  of  the  defendant  can  be 
reeoneiled  with  fairness  and  honestj,  the  jniy 
must  find  a  verdict  for  the  defendant,  are 
prejndieiallj  erroneous,  there  being  no  ele- 
ment of  actual  fraud  neeessarilj  involved  in 
the  case,  and  it  being  a  legal  fraud,  in  vio- 
lating the  provisions  of  section  55  of  the  In- 
solvent Act,  that  renders  the  transfer  void, 
regardless  of  any  question  of  honesty,  fair- 
ness, good  faith  or  fraud  in  act. — Matthews 
T.  Chaboja,  111  Cal.  435,  44  Pae.  109. 

[a]  Instruction  that  if  defendant  at  time 
of  purchase  of  stock  of  goods  did  not  know 
of  the  insolvency  of  the  debtor,  or  had  reason 
tb  know  the  same,  but  was  ignorant  that  he 
owed  more  than  he  could  pay,  the  jury 
must  find  for  the  defendant,  is  erroneous  in 
omitting  to  include  the  question  of  whether 
the  transfer  was  made  out  of  the  usual  course 
of  business. — Matthews  v.  Cbaboya,  111  CaL 
435,  44  Pae.  169. 

[t]  Intent  of  husband  to  defraad  his  cred- 
itors the  conveyance  to  the  wife  is  made 
a  question  of  fact  by  the  statute,  and  under 
section  3442  of  the  Civil  Code  as  it  formerly 
stood,  the  transfer  cannot  be  adjudged 
fraudulent  solely  on  the  ground  that  it  was 
not  made  for  a  valuable  consideration. — Poul- 
Bon  T.  Stanley,  182  Cal.  655,  68  Am.  Bt  Bep, 
73,  55  Pac.  605. 

[n]  Under  section  3422  of  the  Civil  Code, 
the  question  of  fraudulent  intent  is  one  of 
fact,  and  a  finding  that  the  grantor  did  not 
have  any  intent  to  hinder,  delay  or  defeat 
hia  creditors,  and  that  he  did  not  make  the 
conveyances  with  any  fraudulent  intent, 
frees  the  transaction  from  the  claim  of  in- 
validity, and  precludes  the  right  of  the  credi- 
tors of  the  grantor  to  impeach  it. — ^Polk  v. 
Boggs,  122  Cal.  114,  54  Pao.  636. 

[v]  Where  a  sale  of  personal  property  is 
attacked  by  the  creditors  of  the  vendor,  the 
question  whether  the  sale  was  accompanied 
by  an  immediate  delivery,  and  followed  by 
an  actual  and  continued  change  of  posses- 
sion, is  a  question  ot  fact  for  the  jury  to  de- 
termine.— Hickey  T.  Coschina,  133  CaL  81, 
65  Pae.  313. 

[w]  Upon  sale  of  personal  property,  the 
question  as  to  whether  or  not  there  has  been 
immediate  delivery  depends  upon  such  con- 
flicting evidence  and  variety  of  oireum- 
•tances  that  the  finding  of  jury  or  trial  eonrt 
must  govern.— Peeley  v.  Boy^  148  Cal.  882, 
«  Pac.  1029,  65  L.  B.  A.  943. 

[x]  Civil  Code,  section  3442,  makes  a  ques- 
tion of  fraudulent  intent  one  of  faet.  Act 
of  1895  makes  a  voluntary  transfer  without 
consideration  by  ona  insolvent,  or  in  con- 
templation of  insolvency,  fraudulent  as  to 
erediton.    Held,  that  the  rale  under  section 


3442,  Civil  Code,  was  not  changed  by  act 
of  1895,  except  in  transfers  of  the  kind  spe- 
cially mentioned  in  the  act. — Soberts  v.  Burr. 
54  Pac.  849. 

FoK  AnTHOBiTiBe  noif  Othkb  States: 

See  20  Cyc.  803-808;  24  Cent.  Dig.,  cols. 
1387-1414^  SS  923-940. 

S  ISa   Instructions. 

[a]  Case  where  court  below  instructed  the 
jury  that  the  facta  showed  no  valid  sale  of 
personal  property  for  want  of  such  change 
of  possession  as  the  statute  of  frauds  re- 
quires, and  this  court  sustained  the  iastme- 
tion.— Ford  v.  Chambers,  19  Cal.  143. 

[b]  Where  the  property  remains  to  all  ex- 
ternal appearances  in  the  same  condition  it 
was  before,  the  court  below  does  not  err  in 
instructing  the  jury  that  the  facts  show  no 
valid  sale  for  want  of  such  change  of  posses- 
sion of  the  property  as  the  statute  of  frauds 
requires. — Engles  v.  Marshall,  19  Cal.  320. 

[e]  Where  a  purchaser  of  personal  property 
mes  the  sheriff  to  recover  possession  thereof, 
and  the  sheriff  claims  the  property  under 
execution  in  favor  of  a  creditor  of  the  seller, 
and  attacks  the  transfer  to  plaintiff  as  fraud- 
ulent toward  creditors,  it  is  proper  to  re- 
fuse to  instruct  that,  if  the  jury  believe  that 
the  seller  exercised  certain  slight  acts  of 
ownership  after  the  alleged  sale,  and  that 
the  purchaser  had  it  in  his  power  to  explain 
the  seller 's  connection  with  the  property, 
but  failed  to  do  so,  the  facts  were  to  be 
taken  most  strongly  against  the  validity  of 
the  transfer,  the  acts  of  ownership  referred 
to  having  occurred  several  months  after  the 
sale,  and  there  being  no  proof  that  they  were 
done  with  the  knowledge  or  consent  of  the 
purchaser. — Hodgkins  v.  Hook,  23  C^L  581. 

[d]  InstrueUon  that  "transfer  giving  pref* 
erenee  to  one  creditor  is  not  necessarily 
fraudulent"  should  state  that  transfer  must 
be  made  in  good  faith. — Sukeforth  v.  Lord, 
87  Cal.  408,  25  Pac.  497. 

[e]  Where  evidence  of  fraud  is  circum- 
stantial, it  is  error  to  refuse  correct  instruc- 
tion as  to  necessity  in  most  eases  of  relying 
on  such  evidence  to  prove  fraud  and  amount 
of  proof  required. — Sukeforth  v.  Lord,  87  Cal. 
409,  25  Pac.  497. 

[f]  In  an  action  involving  the  validity  of 
a  sale  as  against  creditors,  an  instruction 
that  a  sale  ia  void,  under  Civil  Code,  aection 
8440,  for  want  of  delivery  and  an  immediate 
and  continued  change  of  possession,  was 
properly  refused,  where  it  contained  the  ex- 
pression, "like  the  one  in  controversy  here." 
Banning  t.  Marleau,  121  CaL  240,  58  Pae. 
692. 

[g]  In  an  action  to  set  aside  a  fraudulent 
eonveyance,  an  Instruction  that  the  jury  may 
consider  the  surrounding  facts  and  cir- 
cumstances so  far  as  known  by  the  parties 
at  the  time,  is  not  erroneous  as  giving  the 
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jary  authoritj  to  oonsider  eireniiuitaneB  not 
in  evidence. — Ballon  r.  Andrews  Banking  Co., 
128  CaL  562,  61  Pae.  102. 

[h]  It  is  proper  to  refuse  instmctiono  to 
the  effect  that  if,  at  the  time  of  the  transfer 
by  the  firm,  it  was  not  intended  for  the  de- 
fendant, plaintiff  should  recover,  where  the 
circumstances  in  evidence  indicate  that  de- 
fendant was  aware  of  the  fraudulent  iutent 
of  the  firm  in  making  the  trauBfer,  and 
there  is  no  evidence  that  it  was  not  intended 
for  the  defendant. — Ballon  v,  Andrews  Bank- 
ing Co.,  128  CaL  562,  61  Pae.  102. 

For  Authobities  frou  Other  States: 

See  20  Cyc.  S09-S13;  24  Cent.  Dig.,  coll. 
1414-1446,  IS  941-958. 

§  161.   Flndiiigs  of  Ooaxt  ud  Jury, 

[a]  A  finding  that  the  indorsement  and  de- 
livery of  a  policy  of  life  insurance  were  ' '  not 
solely  in  consideration  of  a  pre-existing  debt, 
but  chiefly  as  a  gift,"  is  in  effect  a  find- 
ing that  there  was  a  valuable  consideration, 
which  was,  however,  in  the  opinion  of  the 
court,  inadequate,  and  brings  the  transac- 
tion within  the  rule  that  inadequacy  of  con- 
sideration ia  not  of  itself  sufiScient,  even  as 
against  the  creditors  of  an  insolvent  assignor, 
to  authorize  a  court  to  find  fraud  as  a  con- 
elusion  of  law. — Jamison  v.  King,  SO  CaL  132. 

[b]  In  an  action  for  the  reeovery  of  per- 
sonal property,  the  defendant  justified  the 
taking  under  an  execution  against  F.,  the 
plaintiff's  vendor,  and  further  alleged  that 
the  transfer,  as  was  known  to  plaintiff,  was 
made  to  hinder,  delay,  and  defraud  the  credi- 
tors of  F.  The  court  did  not  find  upon  this 
last  allegation,  but  found  that  the  sale  to 
the  plaintiff  was  not  followed  by  an  imme- 
diate delivery  or  by  an  actual  and  continued 
change  of  possession.  Held,  that  the  finding 
was  within  the  issue  made  by  the  plea  of 
justification.— Stephens  T.  Hallstead,  58  Cal. 
193. 

fc]  Civil  Code,  section  3439,  provides  that 
"every  transfer  of  property  ....  made 
....  with  intent  to  delay  or  defraud  any 

creditor  ....  is  void."  Section  3442  pro- 
vides that  in  all  oases  arising  under  this 
section  "the  question  of  fraudulent  intent  is 
one  of  fact  and  not  of  law,"  and  that  no 
transfer  shall  be  adjudged  fraudulent  solely 
on  the  ground  that  it  was  not  made  for  a 
valuable  consideration.  Held  that,  in  an  ac- 
tion to  set  aside  a  conveyance,  although  a 
court  has  fonnd  that  it  was  made  without 
consideration  by  an  insolvent  debtor,  and 
that  his  creditor  was  thereby  defrauded,  a 
failure  to  also  find  a  frandnlent  "intent"  is 
fatal.— Bull  V.  Bray,  89  CaL  286,  26  Pae. 
873,  13  L.  B.  A.  576. 

[dl  A  finding  that  a  deed  to  the  grantor's 
wife  was  not  made  to  hinder  creditors  is 
•ne  of  fact,  and  not  reviewable,  the  trans- 
action having  been  made  while  Civil  Code, 
section  3442,  provided  that  the  question  of 
fraudulent  intent  is  one  of  fact,  and  that 


a  transfer  eannot  be  adjudged  frandnlent 
solely  because  not  made  for  a  valuable  con- 
sideration.— Poulson  V.  Stanley,  122  CaL  655, 
68  Am.  St.  Rep.  73,  55  Pac.  805. 

[e]  Code  of  Civil  Procedure,  section  1963, 
subdivision  1,  creates  a  disputable  presump- 
tion that  a  person  is  innocent  of  crime  or 
wrong.  In  a  suit  to  set  aside  a  conveyance 
the  court  found  that  the  same  was  taken 
with  knowledge  of  the  existence  of  an  in- 
junction restraining  the  grantor  from  dis- 
posing of  any  of  his  property  save  in  the 
usual  course  of  his  business,  that  the  effect 
of  the  conveyance  was  to  hinder  and  delay 
the  plaintiff  in  enforcing  a  judgment  against 
the  grantor,  that  the  conveyance  was  not 
Within  the  usual  course  of  business  of  the 
grantor,  and  that  it  was  not  made  for  the 
purpose  of  defrauding  the  plaintiff;  but  it 
did  not  find  on  an  allegation  of  the  answer 
to  the  effect  that  the  deed  was  taken  in 
good  faith  for  the  purpose  of  securing  a 
debt  to  the  grantee.  Held  that,  in  view  of 
the  findings  as  to  the  absence  of  fraud,  the 
allegations  of  the  answer  must  be  taken  as 
true.— White  v.  Wise,  134  CaL  613,  66  Pae. 
959. 

[f]  Where,  on  the  question  of  an  alleged 
fraudulent  pledge  made  by  the  president 
and  secretary  of  a  corporation  for  the  bene- 
fit of  certain  creditors,  the  court  below  di- 
rects the  jury  that  said  president  and  secre- 
tary bad  power  to  make  the  pledge,  and  tbe 
jury  find  the  same  to  be  frsudnlent,  a  jndjg- 
ment  affirming  such  verdict  will  not  be  dis- 
turbed, the  question  of  fraud  being  for  the 
jury,  and  their  verdict  not  necessarily  con- 
trary to  the  direction  of  the  eourt.— Caswell 
T.  Harris,  13  Pae.  166. 

[g]  A  finding  that  a  transfer  of  property 
in  violation  of  Civil  Code,  section  3440,  was 
not  fraudulent  in  fact,  cannot  control  the 
conclusive  presumption  of  fraud  raised  by 
sneh  section.— Calkins  t.  Howard,  88  Pae. 
280. 

Fob  Authobities  ibom  Othv  Stitss: 

See  20  Cyc.  814;  24  Cent  Dig.,  eolf.  1447- 
1452,  SI  959-962. 

I  162.  Judgment. 

[a]  In  an  action  brought  by  a  judgment 
creditor,  who  holds  a  sheriff's  deed  of  his 
debtor's  land,  to  set  aside  a  frandnlent  deed 
executed  by  the  debtor  before  rendition  of 
judgment,  the  fact  that  the  court  appoints 
a  commissioner  to  make  a  deed  to  the  plain- 
tiff of  the  interest  of  the  debtor's  grantee 
of  the  land,  in  the  event  that  the  latter  does 
not  execute  such  deed,  is  not  ground  for  the 
reversal  of  the  decree,  since  the  decree  it- 
self renders  the  prior  deed  void  and  inopera- 
tive.- Hager      Shindler,  29  CaL  47. 

[b]  Where  an  action  is  brought  against  the 
grantee  of  a  deceased  debtor  to  set  aside 
a  conveyance  on  the  ground  that  it  was 
made  to  hinder  and  delay  creditors,  and 
the  representative  of  the  deceased  debtor  is 
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not  a  party  to  the  suit,  it  is  error  to  Ten- 
der a  judgment  declaring  a  trust  against  the 
grantee  and  in  favor  of  the  debtor's  estate. 
Bachman  t.  Sepulreda,  39  Cal.  088. 

[c]  Where  a  creditor  attacks  a  conveyance 
61  ais  deceased  debtor  as  fraudulent,  and 
there  is  no  other  creditor  of  the  estate,  the 
eoart  may  decree  a  sale  of  the  property  and 
an  application  of  the  proceeds  to  pay  the 
plaintiff 's  debt.— Hills  T.  Sherwood,  48  GaL 
886. 

[d]  In  absence  of  special  demurrer,  an  aver- 
ment that  the  conveyance  was  made  with 
"intent  to  hinder,  delay,  and  defraud"  tho 
grantor's  creditors  is  sufficient  to  support  a 
^dgment— Boll  t.  Ford,  66  Cal.  176,  4  Pae. 
1175. 

fe]  An  allegation  that  bonds,  to  secure 
-which  a  mortgage  was  made,  were  issued 
withont  consideration,  and  the  holders  there- 
of were  not  bona  fide,  does  not  impair  an 
allegation  that  a  mortgage  was  exeented 
without  authority  of  law,  and  not  according 
to  prescribed  forma;  and  a  judgment  that 
the  mortgage  was  void,  and  directing  its 
cancellation,  is  in  accordance  with  the  com* 
p1ain.t — ^Woodbory  v.  Nevada  Soathern  By. 
Co.,  120  Cal.  463,  52  Pac.  730. 

[f]  In  a  snit  by  a  bankrupt's  trustee  to 
set  aside  an  alleged  fraudulent  transfer  of 
the  bankrupt's  interest  in  a  saloon  business, 
an  order  granting  a  new  trial  and  setting 
aside  a  finding  that  the  transfer  was  bona 
fide,  and  not  an  attempt  to  prefer  the  trans- 
feree as  a  creditor,  held  not  error. — Lamb  T. 
Hall,  147  Cal.  87,  81  Pao.  286. 

t^ji  AtjTHOBirm  noH  Other  Statu: 

See  20  Qye.  816-822;  24  Cent.  Dig.,  oob. 
1458-1467,  tt  96S-07S. 

J  163.  Disposltloii  Of  ttuiplos  Above  Debts. 

[a]  Where  a  frandnlent  eonveyance  is  set 
aside,  any  surplus  therefrom  after  satisfy- 
ing the  claims  of  creditors  goes  to  the  gran- 
tee.—Emmons  V.  Barton,  109  Cal.  662,  42  Pae. 
303. 

TOB  AuTHOBims  nou  Othib  States: 

See  20  Cyc.  824-827;  24  Cent.  Dig.,  eola 
1471-1484,  SS  981-992.  * 

{  164.  SevieT.. 

[a]  Though  Civil  Code,  section  8440,  de- 
clares that  transfers  of  personal  property 
are  conclusively  presumed  to  be  fraudulent 
where  they  are  ''not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  act- 
ual and  continued  change  of  possession  of 
the  things  transferred,"  it  is  a  question  for 
the  court  what  eonstitntea  immediate  de- 
livery and  continued  change  of  possession, 
and  its  finding  thereon,  upon  conflicting  evi- 
dence, will  not  be  d^turbed  on  appeaL-* 
Clandins  Agnixte,  89  CtO.  501,  26  Pm. 
1077. 

[b]  In  a  mit  to  snbject  to  payment  of  % 
judgment  against  defendant  property  trans- 


ferred by  defendant  to  his  codefendant  in 
fraud  of  plaintifF,  in  violation  of  Civil  Code, 
sections  8449,  3457,  an  assignment  that  the 
court  failed  to  make  a  sufficient  finding  as 
to  the  consideration  for  the  transfer  will  not 
be  reviewed,  since  the  consideration  there- 
for was  immaterial. — Bapp  v.  Whittier,  113 
Cal.  429,  45  Pac.  703. 

Fob  AuTHOBiTiEs  T&oic  Other  States: 

See  20  Cyc.  833-835;  24  Cent.  Dig.,  cols. 
1485-1496,  SS  993-1003. 

FRAUDULENT  WAGERS. 

8es  aendiig,  |  9. 

FREEDOM. 

Blgbt  of  slaves  to  ireedMB.    See  naves,  |  8, 

FREEDOM  OF  0ON80IENGE. 

OMUtltatlMisl  fnuu^  ibA  pxetsetlon  of.   Ssa  Oon- 
stttatlonal  imw,  ^  lis. 

FREE  PITBUO  IJBRART. 
nee  pmUle  Ubraty  sot  eonstrasd.   Bss  Ohsxttiss^ 

FREE  TRANSPORTATION. 
Xssssngax  enttttod  to.   Bss  Oanlsts,  S  78. 

FREIGHT. 

UessBTs      damssss  for  breub  of  eoMraet  to  for- 
Blsh  fielsht  to  boUr.   Bss  Damsges,  S  78. 

FREIGHT  CHARGES. 

Sm  Oantla*,  SS  B9-S8. 

FREIGHT  TRAIN. 

Datjr  to  rflMive  and  earrjr  pssssagsrs  oa.   Bes  Owt- 
tlais,  S  <&• 

FRESNO  COUNTY. 

Bonndsiy  iMtveen  FiMno  and  Uaiiposa.   Bss  Ooui> 
ttss,  f  S. 

FRIEND  OF  THE  COURT. 

Bss  Aniens  Cnilas. 

FRIGHTENING  ANIMALS. 

Uabllttr     nflzesd  In  lajixles  resottlng  frasb  See 
Eanrosds,  S  ><• 

FRIVOLOUS  APPEAL. 

IHsiSlsssl  of.    Bss  Appssl  and  Error,  ||  716-99B, 
As  gieand  for  afflrmuics.    See  Appesl  and  Bncot,  S 
1874. 

Dsmagss  for.    Sss  Oosti,  ||  87-94. 
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FKIVOLOUS  QUESTIONS. 

ntlsdictloD  of  »pp«Uau  eout  to  Mtmism.  Set 
p«al  ftBd  Sam,  |  86. 

FRUIT. 

Am  Rgxlenltiml  crop.    Bm  Agrlcnltiua,  I  8. 

FUGITIVE  SLAVES. 

Pantdl  i&d  Mai  «f.   Bm  SIstm,  |  B. 

FULFILLMENT. 

Of  porpoM  M  tonuliwtliig  sgcuoy.  8m  PxlBe4)al 
«Bd  AgMIt,  I  18. 

FULL  FAITH  AND  OBEDIT. 

Aecordad  to  Jodgmutto  of  othox  itatoi.  8m  Jbdf- 
me^  I  6«S. 

FULL  INDORSEMENT. 

Obangliig  blank  fndoiaemant  of  eommflicUl  papet  to 
fnU  indorMBont.    8m  BUlo  aoA  Notog,  i  lis. 

FTTLL  PANEL. 

Bl^  to  otfoet  trial  iury  from.    8«o  Jvf,  %  M. 

FUNCTIONS. 

Of  depotltlotu.  8m  Dapoiltiou,  |  1. 
Of  giand  JniT.  8«o  Orand  Jiitt,  |  1. 
Of  Montr  wananti.    8m  Oonntlof,  $  140. 

FUNDING  CLAIMS. 

Dstj  to  fond  eUlnu  asalnrt  itato.  Bm  OdlfofoU, 
IBS. 

FUNDS. 

Of  beaeflelal  atBodatloiu.   Soe  Bosflflolal  AiBoda- 

tions,  i  IB. 

liable  for  eosta  and  oxlalnal  proieontlona.  Bm 
coBts,  )  loe. 

Admlnlatration,  appropriation,  um  and  cnstodr  of 
eonntr  fondt.    Seo  Oountlos,  ||  129,  130. 

Of  lOTM  dlstricti.    Bflfl  Lanaa,  f  11. 

Onatodr  and  caie  of  pablle  fundi  hj  pabllo  ofloon. 
Bos  Offlcorg,  |  61. 

Of  reUgtou  aodoUef.    Bm  Bollgloiii  SocMIm,  I  7. 

Sebool  fundi.  Sm  Seboola  and  Bdwol  Dlitxlotih 
I  d. 

FUNDS  IN  LITIGATION.  . 

8m  Dopoalti  iB  OonzL 
Xntoroit  ML    8m  Xntonit,  |  IT. 

FUNERAL  EXPENSES. 

Aa  tfiment  of  dimagM  f  ei  wxragfal  doaUt  8m 
SMtb,  i  48. 

Aa  logttbuto  rapoDdftan  by  tsooater  or  admlnli. 
tntn.   BM  Bnenten  asA  AdmlnUtxaton.  I  lOT. 


3— OAMBUNG  LOAN. 

UablUty  of  oiteto  of  doeadant  for.  Bm  Bxtcatoni 
and  AdmMitrrton,  |  878. 

FURNITURE. 

Blgbt  to  mortgago.   Bm  Oliattol  Moitgagoa. 
Bzamptlon  of  bonioboU  tualtaro  from  tonod  aala. 
Bm  Bsanptlona,  I  4. 

FURTHERANCE  OF  COMMON  PUR- 
POSE. 

AdffllsRlblutr  of  acts  and  doolaratlou  of  eonsplratoia 
in  fnrt&Brauea  of  eoaiaon  pnrpoii.  Bm  Orlnfaal 
Law.  I  104. 

FURTHER  ASSURANCE. 

OoTonanta  of.   Bm  OoTOaanti,  I  11. 

FURTHER  INSTRUCTIONS. 

Vaeoailtr  for  rogMatlng.   Bm  Oilndnal  Lav,  |  4SS. 

FUTURE  ADVANCES. 

Hortgaga  of  eliattoli  to  Mcora.  Bm  Obattal  Kort- 
figea.  1  18. 

Aa  adaavata  eoaildantlon  for  oamya&M  by  eno  In 
falling  drcnmatanMi.  8m  PTaBdalaiit  Oobtoj^ 
aneaa,  |  SO. 

Hortgago,  Mcnrlng.   Bm  Ibwtgagaa,  |  47. 

FUTURE  DELIVERY. 

Bala  of  itook  for.   Bm  Oamlng,  |  7. 

FUTURE  EARNINGS. 

AnigBaUlltjr.    Bm  Aaalgninanta,  |  7. 

FUTURE  ESTATES. 

OonnranM  by  &«lr  Iwfora  daatb  of  awMitra.  8m 
Dooda,  I  B. 

LfaniUtlona  on  powar  to  orosta.  Bm  P«cpataltlB%  I 
4. 

FUTURE  PROBABILITIES. 

Bffect  of  repraaanlatlon  aa  to  fntura  OTonti  on  Ta]id> 
Vtr  of  doad  proenrad  tboiobr.   Sm  Doada,  |  67. 

GAMBLERS. 

Blgkt  to  baDOflt  of  Inaolnst  lava.  BM  iMOtraBay,  | 
14. 

GAMBUNG. 

■n  Oaala^ 

GAMBLING  LOAN. 

▼a]ldlt7  of  loan  of  noner  to  ba  nMd  fot  gambttBg. 
Bm  OaaOng,  1  11. 
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OAHE. 

Ittdul*  vlU  tnimaU  pnnud  for  »pert  or  profit; 
r*tol*Uoiu  (or  tbati  proMmtloii;  and  iwtBi*  »aA 
Inddonti  ta  rlShU  of  teUag  funa. 

STATE'S  BIGHT  TO  TBAN8FEB  FBOFBBTT  IN 

WILD  ANTUALS,  |  1. 
BFTKCT    OP    LEASE    AUTHOBIZINQ    USE  OP 

OAHE  ON  LAND,  |  2. 
OON8TR0CTION    AND    TAIilDITT    OP  PENAL 

STATUTES,  i  S. 

csnciNAL  PBosEonnov  roB  tiolatioh  or 

GAME  LAWS.  |  4. 

OwnortUp  of  vUd  8m  Ati<w*K  |  1. 

Polleo  pomr  of  itoto  to  pxotMt  vUd  gaaa.  Bm 

OonititBtiotul  Law.  I  lOi. 
ConiUtotloiuaity  of  guo  tewi.    8m  Oonitttathnwl 

IMW,  f  119. 

Tith.  ai  wild  guio.    8m  Flih,  |  8. 
Blglit  to  oajoia  tiMpan  oa  gam*  prtMm.   8m  Zn< 
jwnsUoB.  I  «S. 

S  1.   State's  Si^t  to  Truufar  Property  In 
WUcl  AniauUs. 

[a]  The  goTemment  of  a  state  may  convey 
to  private  persons  a  property  right  in  wild 
animals. — Garcia  v.  Gunn,  119  Cal.  815,  68 
Am.  St.  Bep.  131,  51  Pae.  684. 

Fob  AuTHOBiTiKa  pboh  Othb  Statu: 
Bee  19  Cye.  987. 

S  2.   Effect  of  Lease  Anfhoriiiiig  Use  of 
Oame  on  Land. 

[a]  A  leaae  of  an  island,  which  anthorizee 
the  lessee  to  "ntilize  the  wild  goats"  found 
thereon,  in  moderation,  so  as  not  to  destroy 
them,  and  reserves  in  the  lessor  a  power  of 
inspection,  creates  a  property  right  in  all 
the  animals,  which  precludes  others  from 
hunting  them,  or  makes  the  product  of  such 
hunting  the  property  of  the  lessee. — Garcia 
V.  Ounn,  119  CsL  315,  61  Pae.  08i 

Ite  AuTHcmmBB  isoK  Othb  Statbs:  ' 

See  19  Cye.  1019;  84  Cent  Dig.,  eob. 
1517,  1518,  S  4. 

8  3.  Oonstmctton  and  Validly  of  Ponal 
Btatstes. 

[a]  Penal  Code,  section  626  (as  amended 
Stats.  1893,  p.  280),  providing  that  every 
person  who  shall  at  any  time  sell  or  offer 
for  sale  the  hide  or  meat  of  any  deer  shall 
be  guilty  of  a  misdemeanor,  prohibits  the 
sale  of  deer  meat  bronght  from  without,  as 
well  as  that  taken  within,  the  state. — Maier, 
Ex  parte,  103  Cat  476,  42  Am.  St.  Bep.  129, 
37  Pac.  402. 

(b]  Section  627,  Penal  Code,  does  not  pro- 
bit  nse  of  No.  8  shotgun  in  any  possible 
manner,  but  merely  prohibits  its  use  in 
killing  game  or  other  animals.— Peterson,  Sx 
parte,  119  CaL  678,  51  Pac.  859. 

[e]  Penal  Code,  section  686k,  enacting  that 
•very  one  who  buys,  sells,  or  offers  for  sale, 


barter,  or  feade  any  quail  Is  guilty  of  a 
misdemeanor,  is  not  repugnant  to  the  state 
constitution  on  the  theory  that  it  is  not 
uniform  in  its  operation. — Kenneke,  Ex  parte, 
136  CaL  827,  69  Pae.  261. 

[d]  Preservation  of  flsh  and  game  is  a 
single  subject  of  legislation;  and  the  fish 
and  game  law  is  not  invalidated  by  the  eon- 
stitntional  provision  requiring  acts  of  the 
legislature  to  embrace  but  one  subject,  to  be 
expressed  in  their  titles. — King  v.  Police 
Court,  139  Cal.  718,  73  Pae.  687. 

§  4.  Orlmlnal  Prosecution  for  Violatloii  of 
Game  Laws. 

[a]  An  ordinance  passed  by  the  board  of 
supervisors  of  Humboldt  county  makes  it 
a  misdemeanor  to  kill  a  femide  deer  at  any 
time,  or  to  have  in  one's  possession,  at 
a  time  when  it  is  unlawful  to  kill  deer  in 
said  county,  any  deer  skins  from  which  the 
evidence  of  sex  has  been  removed.  Held, 
that  an  information  stating  that  the  ac- 
cused ' '  did  willfully  and  unlawfully  have 
in  their  possession  deer  skins,"  without  stat- 
ing that  the  evidence  of  sex  had  been  re- 
moved, did  not  charge  an  offense  under  the 
ordinance.— Asbill,  In  re,  104  Cal.  205,  37 
Pac.  863. 

[b]  Complaint  for  nse  of  No.  8  shotgun  in 
language  of  section  627,  Penal  Code,  is  in- 
sufficient.—Peterson,  Ex  parte,  119  CaL  578, 
61  Pac.  859. 

Fob  AuTHoarnzs  pboh  Othsb  States: 

See  19  Cyc.  1026-1030;  24  Cent.  Dig., 
eols.  1523,  1524,  }  9. 


GAHINa. 

Inelnds  wasers  and  otbor  agzMmonts  to  rlik 
moBoj  or  othor  proptrtr  on  the  tosnlt  of  s  con* 
tost  or  the  hvpsBlas  ef  anjr  naoertain  evont;  na* 
ton,  rs^vlsltes,  valldltr,  inddsnts,  oonstraotlon. 
epsraUoa,  and  offset  of  such  agroeBwitts  in  gen* 
oral;  rifhts.  UablUtios,  and  ronwdlM  of  the  pax* 
ties:  and  nnlawfnUy  hotting,  pUylng  gauoi,  hoop- 
ing or  froqaontlng  hooMi  or  other  pUcei  for  gam- 
ing, as  pnhUe  oITobms,  and  Uabllltp  thorofor,  oMl 
and  orlmlnaL 

L  OAMBLTNG  CONTRACTS  AND  CIVIL 
BIGHTS  THEREUNDER,  §§  1-20. 

n.  CRIMINAL  OFFENSES  AND  PB08E- 
CtmON  THEREFOR,  §§  21-80. 

pambUng  laws  vloUtlvo  of  dno  pioeosa  dinee  of 
confutation.   8m  OonstttBttoaal  Law,  |i  840,  850. 
Bslnsnxaaoe.   Sm  XnsBxaass,  xvm. 

L   OAICBLINO  OONTRAOTS  AND  OXVTL 
BIGHTS  THEBEUNDEB. 

WHAT  OONSl^TUTBS,  I  1. 

POLICE  POWER  TO  REGULATE,  |  8. 

OBJECT  AND  EFFECT  OF  LICENSE,  f  8. 

VALIDITY  OF  WAGERS  IN  GENSBAL,  |  4. 

ELECTION  BETS,  |  B. 

BET  OH  HOBSEKAOE,  |  •. 
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OAMINO,  I,  Si  1-7. 


BALE  OP  8T00K  OM  lURGIV  AHD  FOB  FU- 
TURE DSLITERT,  I  7. 

  ACTIONS  TO  BEOOVBR  UONET  PAID  UN- 
DER, I  8. 

CHEATING  OR  rRAUDULBNT  WAGERS,  |  9. 
GAMING  PARTNERSHIPS— VALIDITY.  |  10. 
TALIDITT  OF  LOAN  TO  BE  USED  IH  QAM- 

BLINO,  I  11. 
INDORSEMENT   OS  TRANSFER  OF  KOTB  IH 

GAMBLING-HOUSE,   f  IS. 
VALIDITY  OP  NOTE  OB  OHEOE  TO  PAY  LOSS 

IN  HANDS  OP  BONA  FIDE  HOLDER,  f  18. 
RIGHTS  AND  REMEDIES  OP  PARTIES,  |  14. 

  RIGHT  TO  RETRACT  BET.  |  15. 

  RECOVERY  OP  MONEY  WON,  |  16. 

  BECOVEBT  OP  MONET  LOST,  |  17, 

  ACTIONS,  I  18. 

BIGHTS  AND  LIABILITIBS  OF  STAKEHOLDERS. 
1  19. 

BIGHTS  OF  BR0KEB8  SXLLIHO  MABGINflt 
I  20. 

S  1.  mat  OonstttntM: 

[a]  Competing  for  premiums  ofiFered  hy  an 
aBsoeiation  on  horeeraeeB  ii  not  competing  for 
bets  or  wagera^  and  an  agreement  between 
owners  of  horses  to  pool  and  divide  aXl  pre- 
miums and  stake  moneys  awarded  on  tbeir 
horses  is  valid. — Hankina  v.  Ottinger,  116 
Cal.  454,  47  Pac.  254. 

[b]  Payment  of  entrance  money  to  an  aa- 
Boeiation  to  compete  in  a  horserace  in  whieb 
a  premium  is  offered  by  the  association  does 
not  make  the  traoBaction  a  wager  as  between 
the  competitors. — Hankins  t.  Ottinger,  115 
Cal.  454,  47  Pac  254. 

g  2.  PoUea  Power  to  Begolat*. 

Police  povw  of  ilsto  to  refiilato  or  FroUblt.  See, 
alw,  OenstltitUenal  Law,  |  108. 

[a]  Any  practice  or  busineBB  the  tendency 
of  which,  as  shown  by  experience,  is  to 
weaken  or  corrupt  the  morals  of  those  who 
follow  it,  or  to  encourage  idleoeas  instead  of 
habits  of  industry,  in  a  legitimate  subject  for 
police  regulation.  Gambling,  in  the  various 
modes  in  which  it  is  practiced,  is  a  proper 
subject  for  such  regulation. — Tnttle,  Ex 
parte,  91  Cal.  589,  27  Pac  933. 

$  3.  Object  and  Effect  of  Ucense. 

[a]  Statute  of  California  anthorizing  the 
granting  of  a  license  to  keep  a  gambling- 
house  should  not  be  construed  as  confer- 
ring a  right  to  sue  for  a  gaming  debt,  but 
as  a  protection  solely  against  a  criminal 
prosecution. — Bryant  v.  Mead,  1  Cal.  441. 

[b]  darning  debtB  have  not  been  legalized 
by  the  operation  of  the  act  of  the  legislature 
licenBing  gaming-honsea.— Carrier  v.  Bran- 
nan,  3  Cal.  328. 

[e]  License  for  a  gaming-house  simply 
operates  as  a  permission,  and  removes  the 
misdemeanor  at  common  law,  without  chang- 
ing the  character  of  a  contract  for  money 
loat  at  gaming.— Carrier  v.  Brannan,  3  CaL 
328. 


[d]  Object  of  legislature  In  passing  act 
lioenaiiig  gaming-hooaes  was  to  control  gam- 
ing within  certain  bounds,  by  imposing  re- 
BtrietioDS  and  burdens  npon  persons  carrying 
on  this  kind  of  bttsineBS. — Carrier  v.  Bran- 
nan,  3  CaL  328. 

Fob  Authobities  vbom  Otheb  States; 
Bee  24  Cent.  I>ig.,  coL  1536,  fi  4. 

§  4.  Validity  of  Wagen  In  OenoraL 

[a]  At  common  law,  wagers  made  in  re- 
spect to  matters  not  affecting  the  feelings, 
interest,  or  character  of  third  persons,  or 
the  public  peace  or  good  morals,  or  public 
policy,  are  legal  contracts,  which  may  be 
enforced  by  action. — Johnston  v.  Bnssell,  37 
CaL  670. 

Fob  AnTBOBinxs  fboh  Othxb  States: 

Wagers  and  their  validity:  37  Am.  St. 
Bep.  697,  note;  18  L.  R.  A.  859,  note. 
See,  alBO,  20  Cyc  921,  933, 934;  24  Cent. 
Dig.,  cola.  1630-153S^  |  1, 

S  6.  BtocUoi  Bets. 

[a]  Wagers  on  the  result  of  public  elections 
are  void  on  the  ground  of  public  poliey. — 
Johnston  v.  BusselL  87  CaL  670:  Hill  Kidd, 
48  CaL  015. 

g  6.  Bot  on  Honorace. 

[a]  Wager  upon  a  horserace  is  void,  as 
against  good  morals  and  sound  public  poliey. 
Oridley  v.  Dom,  57  CaL  78,  40  Am.  Bep.  110. 

fi  '/.  Sale  of  BtodL  od  Hwgin  and  for  Fntnra 
DeUTOry. 

BJgUs  ti  btokars  ssDlBg  nuitglBS.   8m  post,  |  80. 

[a]  Prohibition  of  constitution  cannot  be 
evaded  by  interposing  the  broker  between 
the  seller  and  purchaser  of  the  stoeka;  and 
although  for  all  ordinary  purposes  the  stock* 
broker  purchases  stock  as  agent  of  his  cus- 
tomer, and  then  holds  the  stocks  as  a  pledge 
to  secnre  the  debt,  yet  if  by  their  agree- 
ment the  customer  is  enabled  to  purchase 
stock  on  margin  the  agreement  is  within  the 
prohibition  of  section  26  of  article  4  of  the 
constitution;  and  the  fact  that  the  broker  did 
not  himself  sell  to  the  customer,  but  was  only 
the  instrument  through  whom  the  illegal  end 
was  accomplished,  would  make  no  difference, 
the  broker  being  privy  to  the  design.— Cash- 
man  V.  Boot,  89  CaL  873,  83  Am.  St.  Bep. 
488,  86  Pac  883. 

[b]  An  agreement  for  the  sale  of  stock 
upon  payment  of  a  part  of  the  agreed  i»rice, 
the  stock  to  be  retained  by  the  vendor  as 
security  for  the  balance,  and  only  to  be 
delivered  upon  such  payment,  with  the  right 
of  the  vendor  to  sell  it  at  any  time,  without 
notice  to  the  vendee,  if  it  so  depreciates  in 
the  market  as  to  be  worth  less  than  three 
times  the  unpaid  balance,  is  a  sale  of  stock 
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•B  margin  and  for  fatnre  dellverj.— SheeliT 
Shinn,  103  Cal.  325,  37  Pac.  393. 

[e]  The  restriction  of  the  constitation  in* 
tended  to  prevent  wagering  contracts  for  the 
sale  of  stoebi  on  margin,  or  to  be  delivered 
at  a  future  day,  will  not  be  extended  hj 
construction  so  as  to  forbid  the  delivery  of 
stock  as  a  conditional  payment  for  the  pur- 
chase of  land,  with  a  guaranty  of  cash  value, 
and  as  agreement  to  take  it  back  at  the  end 
of  two  years,  upon  request,  and  to  make  the 
payment  in  cash,  in  the  absence  of  any  proof 
that  the  contract  was  intended  to  effect  a 
prohibited  transaction,  by  evasion. — Maurer 
V.  King,  127  CaL  114,  98  Pae.  290. 

td]  Where  a  person  guaranteed  that  certain 
stoek  given  in  part  payment  of  property 
would  be  worth  a  certain  price  within  two 
years,  agreeing  to  take  it  back  at  that  price 
at  the  end  of  that  time  if  the  buyer  then 
"holds  said  stock  and  so  requests,"  such 
agreement  is  not  within  Constitution,  article 
4,  section  26,  avoiding  contracts  for  the  sale 
and  future  delivery  of  stock. — Maurer  v. 
King,  187  CaL  114,  59  Pae.  290. 

[e]  The  fact  that  Constitution,  article  4, 
■ection  26,  providing  that  all  contracts  for 
the  sale  of  shares  of  capital  stock  of  any  cor- 
poration  or  association  on  margins,  for  fu- 
ture delivery,  shall  be  void,  does  not,  on  its 
face,  distinguish  between  bona  fide  and  gam- 
ing contracts,  does  not  render  it  unconstitu- 
tional, as  an  improper  police  regulation,  since 

,  it  remains  in  the  power  of  the  courts  to  pre- 
•  vent  the  prohibition  of  any  legal  transaction. 

Parker  v.  Otis,  130  CaL  822,  92  Am.  St  Bep. 
1  561,  62  Pae.  671. 

[f]  Under  Constitution,  article  4,  section 
26,  providing  that  "all  contracts  for  the  sale 
of  shares  of  the  capital  stock  of  any  corpora- 
tion or  association,  on  margin  to  be  delivered 
at  a  fntore  day,  shall  be  void,  and  any  money 
paid  on  such  contracts  may  be  recovered  by 
suit  in  any  court  of  competent  jurisdiction," 
the  fact  that  plaintiif,  through  an  agent,  em- 
ployed defendants  to  purchase  mining  stoek 
on  margin  for  him  did  not  prevent  his  main- 
taining a  suit  to  recover  the  amount  paid. — 
Parker  v.  Otis,  130  CaL  322,  92  Aul  St.  Bep. 
56,  62  Pae.  671. 

lg\  ConstitTition,  article  4,  section  26,  pro- 
vides that  sdl  contracts  for  the  sale  of  shares 
of  stock  in  any  corporation  or  association  on 
margins  for  future  delivery  shall  be  void. 
Plaintiff  paid  defendants  certain  money  to 
i  purchase  stoek,  and  defendants  bought  the 
I  stock  on  a  board  of  exchange  at   the  full 
'  market  rate,  and  credited  plaintiff  with  the 

I money  paid  by  him,  which  was  less  than  the 
amount  paid  by  defendants  for  sneh  stock; 
and  by  agreement  defendants  held  it  as  se* 
enrity  for  their  commission,  advances  and  in- 
terest, with  power  to  sell  it  to  protect  them* 
selves  against  a  decline  in  value;  and  defend- 
ants did  not  keep  the  particular  stock,  but 
had  other  shares  of  a  like  character,  which 
would  have  been  delivered  to  plaintiff  on 
payment  of  all  balanees.   Held,  that  iuch 


transaction  constituted  a  margin  eontraet, 
and  was  void,  under  the  proh^ition  of  the' 
constitution. — Parker  v.  Otis,  130  CaL  822,  92 
Am.  St.  Bep.  66,  62  Pac.  671. 

[h]  Certain  transactions  held  within  the  in- 
hibition of  Constitution,  artide  ^  section  26, 
declaring  contracts  for  the  sale  of  stoek  on 
margin  void.— Stilwell  t.  Cutter,  146  CaL  657, 
80  Pae.  1071. 

[i]  A  transaction  for  the  purchase  of  stocks 
held  to  justify  a  finding  that  the  brokers  were 
Butborized  to  sell  the  stocks  to  protect  them* 
selves  against  a  decline  in  value,  and  that 
the  transaction  was  a  purchase  on  margins  in 
violation  of  Constitution,  article  4,  section  26. 
Pollita  Wickersbam,  (CaL  Sup.),  68  Pae. 
911. 

Fob  AnTHOBinss  fboh  Othkk  States: 

Sales  of  personal  property  to  be  deliv- 
ered in  the  future,  and  statutes  regu- 
lating or  prohibiting;  1  Am.  St.  Bep. 
752,  note.  See,  also,  20  Cyc.  926;  24 
Cent  Dig.,  cols.  1559-1562,  3  22. 

§  8.   ActUnu  to  Becorar  Hxauiy  Paid 

Xrnder. 

[a]  Whether  transaotiona  between  broker 
and  customer  for  the  purchase  of  stocks  not 

immediately  delivered,  or  of  which  an  imme- 
diate delivery  was  not  contemplated,  were 
in  contravention  of  Constitution,  article  4, 
section  26,  prohibiting  the  sale  of  stocks  on 
margin,  is  a  question  of  fact  to  be  deter- 
mined in  each  particular  case.- — Kullmann  T. 
Simmens,  104  Cal.  595,  38  Pae.  362. 

[b]  A  written  agreement  between  a  broker 
and  his  customer  regarding  dealings  in  stocks 
is  not  necenarily  determinative  of  the  le- 
gality of  their  transactions.-~-Knllmann  t. 
Simmens,  104  CaL  595,  38  Pac.  362. 

[c]  The  end  to  be  attained  by  contract  to 
buy  and  sell  stocks  on  margin,  and  not  the 
form  of  the  transaction,  must  determine  the, 
question  of  the  right  of  recovery,  under  the 
provisions  of  the  eonstitntion^— Parker 
Otis,  130  Cal.  822,  92  Am.  St  Bep.  56,  62  Pac 
671,  927. 

[d]  In  an  action  to  recover  money  paid  on 
a  margin  contract,  plaintiff  was  not  entitlecl 
to  recover  interest  from  the  commencement 
of  the  action.— Parker  v.  Otis,  130  CaL  322, 
98  Am.  St.  Bep.  56,  62  Pac  671. 

[e]  An  action  to  recover  money  paid  de- 
fendants under  a  written  contract  to  sell 
stock  on  margin,  brought  under  Constitution, 
article  4,  section  26,  making  such  sale  void', 
^nd  authorising  a  recovery  of  money  paid 
thereunder,  is  not  barred  within  one  year, 
nnder  Code  of  Civil  Procedure,  section  840, 
Bubdivison  1,  requiring  actions  for  statutory 
penalties  to  be  brought  within  such  time, 
since  the  constitution^  provision  is  not  penni. 
Parker  v.  Otis,  130  Cal.  322,  62  Pac.  927, 
denying  rehearing,  180  CM.  822,  92  Am.  St 
Bep.  66,  68  Pac  571. 
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[f]  In  an  action  to  recover  monej  paid  to 
defendants  under  a  written  contract  to  bar 
and  kII  shares  of  stock  on  margin  for  plain- 
tiff, prohibited  b7  Constitntion,  article  4, 
section  20,  evidence  that  the  monoT'  paid  to 
defendants  was  for  the  purchase  of  stocks, 
and  that  such  stock  was  purchased  in  a  stock 
exchange,  was  sufficient  to  show  that  the 
stock  referred  to  was  shares  of  incorporated 
companies.— Parker  t.  Otis,  130  C&l.  822,  02 
Am.  St.  Bep.  56,  62  Pae.  571. 

[g]  The  defendants  cannot  complain  be* 
cause  the  court  refused  their  request  to  tell 
the  jurj  "that  it  is  never  to  be  presumed 
that  parties  deliberately  enter  into  contract 
in  violation  of  the  constitution,"  where  the 
court  clearlj  charged  the  jur^  that  they, 
must  find  for  the  defendanta  unless  they 
find  from  the  preponderance  of  the  evidence 
that  the  tranaaetions  in  question  were  mar- 
gin transactions  within  the  meaning  of  the 
constitution,  as  the  court  bad  declared  that 
meaning.— Parker  v.  Otis,  130  Cal.  822,  92 
Am.  St.  Bep.  56,  62  Pac.  571,  927. 

[b]  In  an  action  under  Constitution,  article 
4,  section  26,  to  recover  money  paid  on  con- 
tracts for  the  sale  of  stock  on  margin,  bal- 
ance standing  to  plaintiff's  credit  on  an  in- 
dependent transaction  held  not  a  payment  or 
credit  on  the  sum  sued  for. — StUwell  t.  Cut- 
ter, 146  Oal.  657,  80  Pae.  1071. 

[i]  The  action  given  by  Constitution,  article 
4,  section  26,  to  recover  money  paid  on  con- 
tracts for  the  sale  of  stock  on  margin,  lies  in 
favor  of  the  principal  against  the  broker 
who  purchases  it  for  him.--Stilwell  v.  Cutter, 
146  Cat  657,  80  Pac  1071. 

§  0.  Cheating  or  Fraudulent  Wagers. 

[a]  Where  plaintiff,  to  recoup  a  former 
fraudulent  loss  by  a  horserace,  entered  into 
a  fraudulent  combination  to  beat  his  former 
adversary,  and  his  supposed  confederates 
again  deceived  him  and  allowed  his  adversary 
to  win,  be  has  no  standing  in  conrt  to  recover 
the  sum  lost.— Abbe  v.  Marr,  14  Cat  210. 

For  AuTHOBims  noH  Otheb  Statu: 
See  24  Cent.  Dig.,  cot  1576,  fi  28. 

I  10.   CMuUiig  PartiMTSliips— Validly. 

[a]  An  allegation  In  a  complaint  that  the 
parties  kept  a  saloon  for  the  purpose  of  gam- 
ing and  selling  liquors  and  cigars  does  not 
raise  the  presumption  that  the  gaming  was 
necessarily  unlawful,  or  that  the  saloon  was 
a  common  gaming-house,  as  the  word  might 
apply  to  lawful  games,  such  as  billiards,  etc. 
Whipley  V.  Flower,  6  Cat  630. 

I  11.  Validity  of  IiOmi  to  be  Used  In  Oun- 
bUng. 

[a]  A  promiseorr  note  given  to  plaintiff  for 
money  loaned  to  be  need  in  throwing  dice 
can  be  enforced,  where  plaintiff  loaned  the 
mone7  la  good  faitb  to  defendaatt  and  it 


does  not  appear  that  plaintiff  won  any  of  the 
consideration  of  the  note,  or  defendant  lost 
any  of  it,  in  the  game,  or  that  there  was  any 
fraud  or  conspiracy  to  cheat  defendant  or  in* 
dttce  him  to  play. — Corbin  t.  Waehhorst,  78 
Cat  411,  15  Pac  22. 

Fob  Authobitiis  fbou  Otheb  States: 

XK>an  for  purposes  of  gaming,  when  not 
collectible:  1  Am.  St.  Bep.  302,  note. 
See,  also,  20  Cye.  939,  940;  24  Cent. 
IMg.,  cols.  1582-1584,  81  86-88. 

§  12.  Indorsement  or  Transfer  of  Note  la 
OambUng-houM. 

[a]  Indorsement  and  transfer  of  note  or  bill 
in  rooms  occupied  for  gambling  purposes,  and 
in  a  gambling  transaction,  are  not  void  under 
the  "Act  to  prohibit  gaming,"  unless  the  con- 
sideration for  such  indorsement  and  transfer 
was  money  or  other  thing  of  value  lost  or  won 
at  any  of  the  games  prohibited  by  the  stat- 
ute.—Poorman  V.  Mills  ft  Co.,  39  Cat  345. 

%  13.  Validity  of  Note  or  Check  to  Pay  Loss 
In  Hands  of  Bona  Fide  Holder. 

[a]  Notes  given  for  gaming  consideration 
are  valid  in  the  hands  of  a  bona  fide  indorsee. 
Batgbt  V.  Joyce,  2  Cal.  64,  56  Am.  Dec.  311. 

[b]  A  check  for  a  gaming  debt  is  worthless, 
except  in  the  hands  of  a  bona  fide  holder. — 
Fuller  V.  Hatchings,  10  Cat  523,  70  Am.  Dec 
746. 

[c]  Consideration  for  note  given  solely  to 
evidence  indebtedness  for  money  lost  at 
gambling  held  contra  bonos  mores  and  un- 
lawful.— Union  Collection  Co.  v.  Bnckmanf 
<Cal.  Sup.),  88  Pac  708. 

I  14.  Bli^tfl  and  Remedies  of  Parttss. 

[a]  If  the  parties  to  an  illegal  wager  repent 
and  desire  to  withdraw  before  the  wager  has 
been  decided,  they  may  recover  their  stakes 
from  each  other,  or  from  the  stakeholder, 
if  one  has  been  employed;  but  where  the  par- 
ties have  allowed  their  stakes  to  remain  until 
after  the  bet  has  been  decided,  and  the  result 
has  become  generally  known,  they  are  en- 
titled to  DO  such  consideration,  and  neither 
party  ought  to  be  heard  in  a  court  of  justice. 
Johnston  V.  Bossell,  37  Cat  670. 

Fm  Authobitiis  tbom  Otheb  States: 

See  20  Cyc.  941-951;  24  Cent  Dig.,  eola. 
1599-1616,  SS  49-61. 

§  15.   Bight  to  Retract  Bet. 

[a]  A  party  placing  money  in  the  hands  of 
another  for  the  purpose  of  making  a  bet  on 
an  election,  in  the  name  of  the  bailee,  bnt  for 
the  benefit  of  the  bailor,  may  retract  the  ille- 
gal act  of  making  the  bet,  and  does  not  for- 
feit the  money  by  reason  of  the  illegality  of 
the  purpose  for  which  it  was  deposited.— 
Hardy  v.  Hant,  11  Cat  843,  70  Am.  Dec 
787. 
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Fnt  AuTHoums  nou  Othib  States: 

Bee  24  Cent.  Dig^  sola.  lMl-1608,  1  60. 

§  10.   Beeoroy  tit  Money  Won. 

[a]  The  keeper  of  a  public  gaming-room, 
though  licensed,  cannot  recover  by  action 
money  won  by  him  at  the  game  of  faro.— 
Bryant  v.  Mead,  1  CaL  441. 

[b]  By  the  common  law,  the  winner  cannot 
recover  money  won  at  play. — Qahan  t. 
Neville,  2  CaL  81. 

[«]  Wagers  are  recoverable  as  at  eommon 
Isw,  except  inch  as  are  prohibited  by  law, 
or  are  againat  public  policy,  or  calculated  to 
affect  the  interest,  character  or  feelings  of 
third  parties. — Johnson  v.  Fall,  6  Cal.  359, 
65  Am.  Dec.  518;  Johnston  v.  Bussell,  37  CaL 
670;  Hill  v.  Kidd,  43  CaL  615;  Qridley  T. 
Dom,  67  CaL  7S,  40  Am.  Sep.  110. 

[d]  An  action  to  obtain  affirmative  relief 
npon  a  contract  of  wager  upon  the  reanlt  of 
a  public  election  cannot  be  maintained,  such 
contract  being  Toid.-»-HiU  v,  Kidd.  48  CaL 
615.  . 

[e]  While  at  common  law,  a  wager  made  in 
respect  to  matters  not  affecting  the  feelinga, 
interest  or  eharaeter  of  third  persons,  or  Qie 

pnblic  peace  or  good  morals,  or  public  policy, 
18  valid  and  can  be  enforced,  the  tendency 
of  the  courts  everywhere  is  to  rMtrict,  rather 
than  enlarge,  the  rule.— GricUey  t.  Don,  67 
CaL  78,  40  Am.  Bep.  110. 

Fob  Adthoritiss  nou  Othkb  States: 

See  24  Cent.  Dig.,  eols.  1603-1607,  ||  61- 
58. 


I  17.   Becovery  of  Money  Lost. 

[a]  No  aeHon  will  lie  to  recover  money  lost 
mt  ganuDg. — Carrier  v.  Brannan,  3  Cal.  328. 

[b]  Attachment  will  not  lie  to  recover  from 
defendants  money  which  plaintiffs  intrusted 
to  their  clerk,  and  which  defendants  won 
from  him  in  gambling. — Babcock  t.  BriggS| 
52  CaL  502. 

[e]  Where  an  illegal  wager  is  made,  the  par- 
ties to  it  may,  before  the  wager  is  decided, 
recover  their  stakes  from  each  other  or  the 
stakeholder;  but,  after  the  money  baa  been 
lost  and  won,  and  the  result  generally  l^nown, 
neither  party  should  be  heard  In  a  court  of 
justice. — Gridley  v.  Dom,  67  Cal.  78,  40  Am. 
Bep.  110. 

Tor  Authorities  raou  Othxb  States: 

See  20  Cyc.  942-947;  24  Cent.  Dig.  eols. 
1607-1616,  SS  57-61. 

S  18.   Actions. 

[a]  Where  plaintiff,  in  an  action  against  the 
stakeholder  to  recover  back  money  wagered 
•n  a  horserace,  alleged  that,  before  the  race 
was  run,  he  repudiated  the  wager,  and  served 
OaL  Digflst,  Vol.  B— 159 


written  notice  thereof  on  defendant  'and  on 
the  other  party,  defendant's  answer,  admit- 
ting all  the  material  facta  except  that  he  de- 
nied on  information  and  belief  that  plaintiff 
repadiated  said  wager,  and  served  written 
notice  npon  defendant  and  npon  the  other 
party,  before  the  race,  and  alleging  that  he 
could  not  "positively  say"  whether  the 
notice  was  received  prior  to  the  race,  was 
insufficient  as  a  deniaL — ^^i^se  v.  Bose,  110 
Cal.  159^  48  Pae.  669. 

[b]  Begulatlons  and  nsues  of  the  tnrf  are 
subject  to  the  laws  of  the  state,  and  it  is 
not  admissible  to  prove  that  the  words  "play 
or  pay,"  in  a  written  agreement  of  wager 
npon  a  horserace,  mean  that,  after  the  stakes 
were  placed,  neither  party  could  repudiate  the 
wager  without  the  consent  of  the  other,  even 
though  one  of  the  horses  should  die  before 
ttie  day  set  for  the  race.— Wise  t.  Bose,  110 
CaL  159,  42  Pae.  669. 

[c]  In  a  suit  to  recover  advances,  etc., 
against  testator's  estate,  plaintiffs'  claim  held 
not  to  show  on  ita  face  a  gambling  transaction 
in  margins,  in  violation  of  Constitution,  article 
4.  section  26.— Pollits  T.  Wickersbam  (CaL 
Snpw),  88  Pae.  911. 

Fob  ArTHOBiTiBs  raou  Otbb  States: 

Actions  founded  npon  wagers:  12  Am. 
Dec.  239,  note;  30  L.  B.  A.  240,  48  L.  I 
B.  A.  844,  notes.   See,  also,  20  Cye.  t 
954-966;  24  Cent.  Dig.,  cola  1684-1668,  ' 
SS  77-107. 

S  19.  Bights  and  LUblUtiee  of  Stakdboldars. 

[a]  A  party  to  a  wager  on  an  election,  who 
deposits  money  with  a  stakeholder,  may  re- 
cover it  any  time  before  it  is  paid  over  to  the 
winner.— Hardy  t.  Hunt,  11  Cal.  343,  70  Am. 
Dec  787. 

[b]  A  stakeholder  holds  the  money  de- 
posited as  a  bailee,  so  that  the  depositor  can 
recover  his  deposit  at  any  time  before  it  is 
paid  to  the  winner. — Hardy  v.  Hunt,  11  Cal. 
343,  70  Am.  Dee.  787. 

[c]  One  who  deposits  money  with  another 
for  the  purpose  of  betting  can  recover  it 
from  the  stakeholder  against  a  creditor  of 
the  bailee,  who  has  attached  it  in  the  hands 
of  the  stakeholder,  the  speeifie  money  being 
capable  of  being  distinguished. — Har^  t. 
Hunt,  11  CaL  343,  70  Am.  Dee.  787. 

[d]  Upon  the  retraction  of  the  wager  the 
right  to  the  possession  of  the  money  is  in  the 
agent  or  bailee,  and  he  may  maintain  an  ac- 
tion for  it  where  the  bailor  interposes  no 
objection.— Hardy  v.  Bunt,  11  Cal.  343,  70 
Am.  Dec.  787. 

[e]  Stakeholder  garnished  must  protect  him- 
self by  interpleader  or  appeal  from  an  er- 
roneous judgment. — Hardy  v.  Hunt,  11  Cal. 

343,  70  Am.  Dec.  787. 

[f]  Stakeholder  is  not  protected  by  order  of 
Justices'  court  in  paying  over  a  wager  unlaw- 
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iixlly  attached,  against  claim  by  true  owner. 
Hardy  v.  Hunt,  11  Cal.  343,  70  Am.  Dec.  787. 

[g]  Sfoney  in  hands  of  a  stakeholder  may 
be  recovered  before  result  is  knows,  but  not 
afterward. — Johnston  v.  Eussell,  37  CaL  670. 

[h]  Where  a  wager  upon  the  result  of  a 
horserace  is  repudiated,  and  notice  of  the 
repudiation  given  to  the  stakeholder  before 
the  race  is  run,  and  the  wager  decided,  the 
stakeholder  is  bound  to  deliver  the  stake  de- 
posited with  him  by  the  party  repudiating 
the  wager  to  such  party,  and  he  may  reeover 
the  same  from  the  stockholder,  though  snbse- 
quently  paid  over  to  the  winning  party.— 
Wise  T.  Bose,  110  CaL  159,  42  Pac.  569. 

Fn  AuTHCHtims  nou  Othib  Statis: 

See  20  Cye.  947-950;  24  Cent.  Dig.,  cola. 
1616-162^  11  62-68, 

I  20.  Bl^its  of  Brewers  SAUing  Marglna. 

[a]  Money  paid  a  broker  as  margins  on 
stock  purchased  by  him  with  his  own  money 
for  a  customer,  and  retained  as  security  until 
sold,  may  be  recovered.— Caahman  v.  Boot, 
89  Cal.  373,  23  Am.  St.  Bep.  482,  26  Pac.  883, 
12  L.  B.  A.  611;  Wetmore  T.  Barrett,  103  Cal. 
246,  37  Pac.  140. 

[b]  Assessments  paid  by  a  broker  on  stock 
purchased  for  a  customer,  who  put  up  only 
a  margin,  the  stock  being  held  as  security, 
cannot  be  set  off  in  an  action  by  the  customer 
to  recover  such  margins. — Wetmore  v,  Bar- 
rett, 103  Cal.  246,  37  Pae.  140. 

Fob  Autbobfties  noic  Othb  Statis: 

See  20  Cyc.  052  :  24  Cent  Dig»  eols.  1027, 
1628,  I  73. 

n.   OBIMINAL  OFFENSES  AND  FBOBB- 
OUTION  THEBEFOB. 

ELEMENTS  OF,  AND  ACTS  OOMSTITUTINCI  OF* 

FENSE,    I  21. 
CONSTRUCTION  AND  VALIDITT  OT  STATOTXa 

AND  ORDINANCES,  |  82. 
BAHKINO  OAUE  DEFINED,  i  38. 
JURISDICTION  OP  FKOSECUTION,  |  24. 
INDICTMENT  AND  INrORUATIOH,  |  38. 
EVIDENCE,  I  26. 

TRIAL— QUESTIONS  FOB  COURT  AND  JUBT,  | 
27. 

  INSTRUCTIONS,  |  28. 

APPEAL,   I  29. 
PUNISHMENT,    |  SO. 

§  21.  Elements  of,  and  Acts  Oonstitntlng, 

Offense. 

[a]  Merely  betting  at  faro  is  not  earzying 
on  the  game,  within  Penal  Code,  section  330. 
Ah  Yem,  Ex  parte,  63  Cal.  246. 

[b]  Letting  a  pool  table  to  hire  does  not 
necessarily  involve  illegal  gaming. — ^Bernert, 
Ex  parte,  62  Cal.  525. 

[c]  When  a  prohibited  game  is  played  in 
all  other  respects  in  the  usual  way,  and  ae- 


eording  to  its  established  rales,  the  fact  that 

a  game  ie  played  with  one  or  two  cards  less 
than  the  number  usually  employed  does  not 
take  it  out  of  the  prohibition. — ^People  r. 
Oosset,  03  CaL  641,  20  Pae.  246. 

[d]  Where  the  possession  of  the  money  of 
the  prosecuting  witness  was  obtained  by  a 
eon^iraey  on  the  part  of  the  defendant  and 
the  manager  of  a  lottery  to  cheat  and  de- 
fraud the  prosecuting  witness  by  what  ia 
known  as  the  "bunco  game,"  and  it  appears 
that  the  prosecnting  witness  did  not  intend 
to  part  with  his  property  in  the  money,  and 
that  it  was  obtained  from  him  by  the  gross- 
est fraud,  the  defendant  may  be  prosecuted 
and  convicted  of  larceny  therefor. — Peo[de 
T.  Shaughnessy,  110  Cal.  698,  43  Pae.  2. 

Fob  Authobities  fbou  0th kb  Statis: 

See  20  Cyc.  880-890;  24  Cent.  Dig.,  ebls. 
1684-1694,  SS  124-189. 

S  22.  Oonstmction  and  Validity  of  StatntM 
and  Ordinances. 

[a]  The  act  of  April  27,  1857,  to  prohibit 
gaming  ia  eonstitutionaL — ^People  Beatty, 
14  Cal.  566. 

[b]  Ordinance  prohibiting  visiting  of 
gambling-house  is  valid.—Lane,  Ex  parte,  76 
CaL  558,  18  Pac  677;  Boswell,  Ex  parte,  86 
CaL  234»  24  Pac.  1060. 

[c]  "Poker"  and  "banking  game"  are 
commonly  understood  terms  and  statute  pun- 
ishing either  is  sufficiently  certain  and  valid. 
People  T.  Carrol,  80  CaL  155,  22  Pac  129. 

[d]  Statute  snppressing  gambling  is  a 
laudable  effort  to  suppress  a  habit  pernicious 
and  hurtful  to  society  and  should  be  con- 
straed  liberally  toward  this  end. — ^People  t. 
Carrol,  80  CaL  l66,  28  Pae.  129. 

[e]  The  ordinance  of  the  city  and  county  of 
San  Francisco,  prohibiting  the  selling  of 
pools  on  horseraces,  except  within  the  inclos- 
nre  of  the  racetrack  where  the  raee  is  to  be 
run,  is  viaid.— Tnttle,  Ex  parte,  91  Cal.  589, 
27  Pac  933. 

[f]  Penal  Code,  section  330,  prohibits  the 
playing  of  specified  games  of  chance,  and  all 
banking  and  percentoge  games;  and  Vallejo 
city  ordinance  provides  that  every  -person 
who  playa  any  game  with  cards,  dice  or  any 
device,  for  money,  shall  be  punished,  etc 
Held,  that  defendant's  conviction,  under  such 
city  ordinance,  for  playing  a  game  not  speci- 
fied in  section  330  would  not  be  disturbed  in 
the  absence  of  proof  that  such  game  was  a 
percentage  game,  since  the  city  had  authority 
to  forbid  all  games  not  denounced  by  stat- 
ute—Murphy, In  re,  128  Cal.  29,  60  Pac.  465. 

[g]  ffinee  the  city  of  Vallejo  is  empowered 
to  forbid  games  therein  not  prohibited  by 
statute,  its  ordinance  forbidding  all  games  of 
chance  played  for  money  is  not  void  for  in- 
defiiiiteness,  since  the  games  prohibited  may 
be  ascertained  by  excluding  those  forbidden 
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by  the  rtatnte.— Ifnrpliy,  In  re,  128  Cal.  29, 
«0  Pae.  466. 

[h]  An  ordinance  making  it  nnlavfol  to 
exhibit  in  any  barred  or  barricaded  house  or 
room,  or  in  any  place  protected  in  a  manner 
to  make  it  difficult  of  access  to  the  police, 
when  three  or  more  persons  are  present,  any 
eards.  dice,  dominoes,  fan  tan  table  or  layout 
or  any  gambling  impieioents  whatsoever,  and 
prohibiting,  under  penalty,  all  persons  from 
visiting  such  place  is  not  nnconstitutional. — 
Ah  Cheung,  In  re,  136  CaL  678,  69  Pac  492. 

[i]  It  is  not  invalid  as  being  an  unreason- 
able or  oppressive  interference  with  ordinary 
personal  rights. — Ah  Cheung,  In  re,  136  CaL 
678,  69  Pae.  492. 

[j]  Persons  charged  with  a  violation  of 
■ueh  ordinance  where  the  gambling  imple- 
ments named  in  the  complaint  referred  spe- 
cially to  the  ^me  of  fan  tan,  which  is  made 
unlawful  by  state  btw,  cannot  be  discharged 
on  habeas  corpus.-  As  respects  that  game, 
the  ordinance  is  in  legitimate  furtherance 
of  the  state  policy  upon  the  subject. — Matter 
of  Ah  Cheung,  136  Cal.  678,  69  Pac.  492. 

[k]  It  is  not  a  crime  under  Penal  Code, 
section  330,  to  set  up  and  operate  a  slot  ma- 
chine unless  played  for  money,  checks,  credits 
or  other  representative  of  value. — Williams, 
Ex  parte  (CaL  App.),  87  Pac.  565. 

[1}  Penal  Code,  section  330,  when  considered 
in  connection  with  sections  4  and  331,  held 
not  to  make  it  an  offense  to  operate  a  slot 
machine  on  which  games  are  played  for 
cigars. — Williams,  Ex  parte  (CaL  App.),  87 
Pac.  565. 

S  23.  HftnWng  Game  Defined. 

[a]  Banking    game  defined-^People 
Carrol,  80  Cal.  157,  22  Pac.  129. 

Fon  Adthoeities  from  Othee  States: 

See  20  Cyc.  881-886;  24  Cent.  Dig.,  eols. 
1695-1702.  a  140-165. 

9  24.  Jurisdiction  of  Prosecntlon. 

[a]  The  police  judge's  court  has  juriedie- 
tion  of  the  offense  of  visiting  a  bouse  or 
place  for  the  practice  of  gambling,  denounced 
by  ordinance  of  the  board  of  supervisors  of 
the  city  and  county  of  San  Francisco. — Lane, 
Ex  parte,  76  CaL  587,  18  Pae.  677. 

[b]  The  police  court  of  the  city  of  Los 
Angeles  has  exclusive  jurisdiction  of  the 
offense  of  conducting  the  gambling  game 
known  as  "Chinese  Pool,"  u  committed  in 
that  city.— People  v.  Wong  Wang,  92  CaL 
277,  28  Pae.  270. 

For  Authobities  ntoH  Othee  States: 

See  20  Cye.  896;  24  Cent  Dig.,  eoL  1789, 
S  218. 

{  25.   Indictment  and  Information. 

[a]  Indictment  under  act  of  1S57  (p.  267), 
for  dealing  the  game  of  monte  for  money. 


need  not  state  the  particulars  of  the  offense — 
as  the  persons  present,  the  room,  and  the  like. 
Under  our  law  an  indictment  is  good  if  it 
state  the  acts  constituting  the  offense  in  ordi- 
nary and  concise  language,  and  in  such  a 
way  that  a  person  of  ordinary  understanding 
can  know  what  waa  intended. — ^People  v. 
Saviors,  14  Cal.  29. 

[b]  Indictments  for  playing  faro  is  good, 
under  the  statute,  where  it  states  with  suffi- 
cient definiteness  all  the  facts  which,  by  the 
statute,  constitute  the  offense. — ^People  v. 
Beatty,  14  CaL  666. 

[e}  Indictment  for  dealing  faro,  designat- 
ing the  offense  as  a  "felony,"  is  sufficiently 
specific  as  to  name.  And  without  this  word 
the  indictment  is  good  where  it  states  the 
facts  which  eonstitute  the  offense. — ^People  v. 
Beatty,  14  Cal.  666. 

[d]  Under  section  330  of  the  Penal  Code 
an  information  for  carrying  on  and  conduct- 
ing ^  game  of  tan  need  not  allege  that  the 
defendant  did  so  as  an  owner  or  employee, 
nor  is  evidence  to  that  effect  necessary  to  sus- 
tain a  conviction  of  the  offense. — People  v. 
Sam  Lung,  70  Cal.  515,  11  Pac.  673. 

[e]  Under  Penal  Code,  section  1426,  pro- 
viding that  all  actions  before  a  police  court 
for  a  public  offense  must  be  commenced  by 
a  complaint  under  oath,  setting  forth  the  of- 
fense, with  such  particulars  as  to  enable  de- 
fendant to  understand  distinctly  the  char- 
acter of  the  offense  complained  of,  and  to 
answer  the  complaint,  a  complaint  alleging 
that  the  prisoner  "then  and  there  did  unlaw- 
fully and  willfully  become  and  was  a  visitor 
to  a  certain  house  and  place  for  the  practice 
of  gambling,  there  situate  in  said  city  and 
county  of  S.  P.,  to  wit.,  at  14  K.  street,  there- 
by violating  the  provisions  of  sections  1  and 
33,  order  No.  1,587  of  the  board  of  supervisors 
of  the  said  city  and  county,  as  amended  by 
order  No.  1,955  of  said  board,  contrary  to 
the  form,  force  and  effect  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peaoe,"  etc.,  suSicicntly  charges  a  crim- 
inal offense,  and  sc^s  out  the  order  of  the 
board  with  sufficient  certainty  to  give  the 
court  jurisdiction,— Lane,  In  re,  76  Cal.  587, 
18  Pae.  677. 

[f]  An  indictment  for  a  violation  of  Penal 
Code,  section  330,  need  not  state  the  name  of 
the  game  or  of  the  device  by  which  it  is 
played.— People  v.  Carroll,  80  Cal.  153,  22 
Pac.  129. 

^g]  Information  for  running  banking  game 

must  state  that  game  was  "played"  for 
money;  allegation  that  it  was  "conducted" 
for  money  is  insufficient. — ^People  v.  Carroll, 
80  Cal.  155,  22  Pac.  129. 

[h]  Dealing  or  conducting  faro  being  for- 
bidden by  the  code,  whether  a  banking  game 
or  not,  an  indictment  therefor  need  not  state 
that  faro  is  a  banking  game. — People  Gos- 
set,  93  Cal.  641,  29  Pae.  246. 

[)]  Indictment  charging  that  defendant 
"did  deal,  play,  carry  on  and  conduct"  the 
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game  of  faro  ehargei  but  one  offense;  Penal 
Code,  section  S30,  inflicting  a  penalty  on 
"every  person  who  deals,  plays  or  carries  on, 
.  ...  or  who  eondncts,  ....  any  game  of 
faro,"  etc.— People  v,  Gosset,  93  CaL  641, 
29  Pac.  248. 

Fob  Acthobities  nou  Other  STATEst 

See  20  Cye.  808-912;  24  Cent.  Dig.,  coll. 
1741-1798,  SS  220-284. 

S  26.  Brldom. 

[a]  Articles  used  In  carrying  on  and  eon- 
ducting  the  game  are  a  part  of  the  res  gestae, 
and  admiBsible  in  evidence  in  illastration  of 
the  nature  of  the  game. — People  v.  Sam  Lung, 
70  Cal.  615,  11  Pac  678. 

[b]  On  the  trial  a  witness  described  the 

frame  which  he  saw  the  defendant  eondnct- 
ng.  Another  witness  thereupon  testified 
that  the  game  described  was  tan.  Held,  that 
the  evidence  was  admissible. — People  v.  Sam 
Lung,  70  Cal.  615,  11  Pac.  673. 

[c]  On  an  indictment,  under  Penal  Code, 
section  830,  tor  playing  the  game  of  tan, 
where  the  policeman  who  arrested  defendant 
has  testified  that  he  did  not  see  defendant  en- 
gage in  the  game  that  was  being  played,  it  is 
error  to  allow  him  to  testify  that,  from  the 
position  defendant  occupied  at  the  table,  he 
supposed  that  he  was  the  banker,  since  that 
is  a  mere  opinion  of  the  witness. — ^Peo^e  T. 
Ah  Own,  80  Cal.  680,  24  Pac.  780. 

[d]  One  witness  cannot  describe  the  game 
and  another  testify  that,  from  the  description, 
the  game  was  a  banking  game  or  any  other, 
but  a  person  who  knows  the  game  may  tes- 
tify in  genera]  terms  what  the  game  he  wit- 
nessed was;  if  not  familiar  with  the  game 
he  may  describe  it;  and  the  court  shonld  in- 
struct the  jury  as  to  what  constitutes  the 
game  charged  to  hare  been  played  or  con- 
ducted, leaving  it  for  them  to  determine 
whether  the  game  played  was  the  one  charged 
or  not.— People  T.  Carroll,  80  CaL  153,  22  Pac 
.129. 

[e]  Allowing  expert  to  testify  ae  to  what 
constitutes  bunko  game  generally  and  not 
game  played  by  accused,  u  error. — ^People  t. 
Bose,  85  CaL  382,  24  Pac.  817. 

[f]  Where  a  witness,  who  saw  defendant 
playing  cards,  testified  that  before  that 
time  he  never  saw  the  game  of  faro,  and 
did  not  then  know  what  the  game  was,  and 
that  all  his  knowledge  on  the  subject  was 
afterward  acquired  from  another  person,  it 
was  error  to  permit  him  to  testify  that  de- 
fendant was  playing  faro. — ^People  t.  Gosset, 
93  Cal.  641,  89  Pac  246. 

[g]  It  is  not  admissible  to  allow  one  wit- 
ness to  testify  that  the  acts  testified  to  by 
another  witness  constituted  the  dealing  or 
playing  of  faro,  nor  can  a  witness  be  called 
for  the  sole  purpose  of  defining  or  describing 
faro.  It  is  for  the  court  to  instruct  the  jury 
ai  to  what  constitutes  the  game  charged  to 


have  been  played,  and  for  the  jury  to  deter- 
mine whether  t^e  game  played  was  the  one 
charged  or  not. — ^People  Oosset,  93  CaL 
641,  29  Pac.  246. 

[b]  If  a  witness,  of  his  own  knowledge, 
knows  what  faro  is,  and  saw  a  defendant 
dealing  or  conducting  it,  he  may  testify  to 
the  fact  that  be  saw  the  defendant  dealing 
faro,  leaving  bia  knowledge  on  the  subject 
to  be  tested  by  cross-examination;  and,  if  he 
does  not  know  what  faro  is,  he  may  testify 
as  to  the  acts  which  he  saw  the  defendant  do- 
ing.—People  T.  GosBet,  93  CaL  641,  29  Pac 
£46. 

[i]  Book  called  "Modem  Pocket  Hoyle" 
ie  inadmissible  as  evidence  of  what  eonsti- 
tntes  the  game  of  faro. — People  t.  Gosset, 
93  CaL  641,  29  Pac  246. 

FOB  AUT»»msB  raoH  Otheb  Statee: 

See  20  Cyc  912-915;  H  Cent.  Dig.,  eola. 
1793-1807,  it  285-298. 

§  87.  THal— 4)n0itloiis  for  Oonrt  and  Jtary. 

[a]  Question  whether  game  played  ma 
banking  game  or  not  is  one  for  court. — ^Peo* 
pie  V.  Carroll,  80  CaL  157,  22  Pac  129. 

Fob  Authobities  nou  Otbeb  States: 

See  20  Cyc.  915;  24  Cent.  Dig.,  cola.  1807- 
1810,  I  300. 

§  28.   Instructions. 

[a]  It  cannot  be  said,  as  a  matter  of  law, 
with  reference  to  the  game  of  tan,  that  there 
can  be  two  dealers  in  only  one  game,  or 
that  the  same  game  can  be  played  at  the 
same  time  at  two  separate  tables.  Held,  ac- 
cordingly, that  an  Instmetion  to  that  effect, 
given  upon  the  tribl  of  an  information 
against  three  defendants  jointly  for  dealing 
and  carrying  on  that  game,  was  a  statement 
of  s  fact,  and  therefore  violative  of  the  con- 
stitution.—People  T.  Ah  Con,  66  OaL  188. 

[b]  Instruction  that  the  jnrr  should  find  de> 
fendant  guilty  if  they  found  from  the  evi- 
dence, either  that  he  himsdf  directly  played 
or  conducted  the  game,  or  that  he  aided  and 
abetted  others  in  so  doing,  is  not  prejadieial 
to  defendant. — ^People  Ah  Own,  85  OaL  580, 
24  Pac  780. 

[e]  On  tri^  for  dealing,  playing,  etc,  the 
game  of  faro,  the  court  below  properly  re- 
fused to  charge  that  ''faro  is  a  game  played 
with  a  full  deck  of  fifty-two  cards." — ^People 
T.  Gosset,  93  Cal.  641,  29  Pac  246. 

Foa  ATrTHoaiTTEs  raou  Otheb  States; 

See  20  Cyc  016:  24  Gent.  Dig.,  oolc  1810- 
1818,  S  SOL 

§  29.  Appeal. 

[a]  Since  the  ofFente  denounced  by  the  act 
of  April  17,  1865,  entitled  "An  act  to  sun- 
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pnm  gaming,"  U  t  nisdemeanor  only,  and 
not  a  felony,  tbe  npreme  court  has  no  jar< 
Isdiction  in  a  proHcntion  thereander,  whether 
on  writ  of  error  or  appeaL — ^People  t.  Stew- 
art, 7  CaL  140. 

ZVm  AuTHORmxs  raoic  Otheb  States: 

See  20  Cyc.  916;  24  Cent.  Dig.,  eols.  1813, 
1814^  S  304. 

§  30.  Pnwfalwnitnt, 

[a]  Act  to  suppress  gaming  mnst  be  construed 
inth  the  general  act  coneeming  criminal  pro- 
ceedings; and  where  a  fine  is  imposed  on  a 
eouTietion  for  gaming,  the  defendant  may  be 
imprisoned  to  enforce  its  payment.  The  law 
does  not  look  t6  the  owners  of  the  house  for 
payment  of  the  fine,  as  they  are  only  liable 
where  gaming  is  done  with  their  knowledge. 
People  T.  Markbam,  7  Cal.  208. 

[b]  Penal  Code,  section  S30,  provides  that 
one  found  guilty  of  gambling  is  punishable 
by  a  fine,  "and  shall  be  imprisoned  until 
such  fine  and  tbe  coats  of  prosecution  are 
paid;  such  imprisonment  not  to  exceed  one 
year. ' '  Sections  1205,  1446,  provide  for 
paying  fines  by  suffering  imprisonment  one 
day  for  each  dollar  of  fine.  Held,  that  the 
latter  sections  have  no  application  to  the  of- 
fense denounced  by  the  former  section,  and 
that  one  convicted  and  sentenced  theTeund,er 
is  entitled  to  his  discharge  only  on  payment 
of  the  fine  and  costs  in  full,  or  service  of  the 
full  term  of  imprisonment. — Harrison,  Ex 
parte,  63  CaL  299. 

[c]  Under  Penal  Code,  section  330,  the 
punishment  for  gaming  Is  a  fine  and  imprison- 
ment, not  exceeding  one  year,  until  payment 
thereof  and  costs.  Held,  that  a  sentence  that 
fi^es  the  amount  of  tbe  fine  and  costs  only, 
and  not  the  term  of  imprisonment,  is  void. 
Harrison,  Kx  parte,  63  Cal.  299. 

VOS  AUTHOBITIBB  ROM  OVBMM  STATU: 

See  SO  Cye.  917;  24  Cent.  I>ig»  eols.  1814- 
1818,  f  805. 

OARAGES. 

Sm  Uvnr-MabU  Keepexs. 

OABBAOE. 

TMem  power  of  dtlas  to  zepilate.   See  Konlo^al 
OoxpoxsUens,  |  SM. 

OABNISHfllEirr. 

IluSaAe  subJectlOB  of  propertr  of  defeadaats  la 
■Ml  actions.  In  possession  of  tUrd  persons,  or  of 
a»Ms  ewiag  to  sack  defeadtnU,  to  paymant  of 
lodcaimtta  reeorercd  saaliut  tbem  thweln,  bj  pro- 
sandshment,  tnurtM  process,  faetorlidnc 
ate;  wrtaze  and  se<ve  of  the  xssMdr  la  general; 
in  what  eases  and  t«  and  afslast  vhoa  it  is  sIp 
Ifrwad,  who  Biay  be  eharged  aa  gsndshess,  tms* 
MM,  laetots,  etc.,  aad  what  piepeity  er  ersdttS 
miMj  ta  resehed;  groands  ef  gandshaMnt  and  ]nrls> 
dleUon  over  aad  proeeedings  to  obtsla  gsmfili- 
Mems:  Issusace.  reaalsius,  aad  vaUdltr  ef  writs 
ar  sanunoases  or  notioes  of  garalshinnt,  tmsteo 
yr oe—,  ate,  and  aaitadment  tiute^i  ssrrloe  ef 


wrll^  sanaumses,  etc,  and  zetam  tlwceof,  aad  Hen 
acQslisd  by  gamlsluaeat;  qnasUng,  Tacatlng  or  set- 
ting aside  wilts,  eto.,  and  dissolntlon  thereof  or 
dlidurge  tberafiom  on  giving  Kcorltr;  cUimi  of 
third  penoBS  to  inbject  nutter  of  gsmlsbmant,  in- 
terrentlons,  and  trials  of  saeb  eUlms,  llabUiUos  of 
garnishees,  tmstees,  etc.,  proceedings  to  dstermlne 
sneh  liabilities,  Jndgaunt  therelB,  snd  anforeement 
of  Jadgmants;  wpUeatlon  of  proeaads;  UabUitlas  on 
sad  oaf  erosmeBfe  of  eeeurlUas  given  to  obtain,  dls- 
sdTS,  discharge,  etc..  gsnilthmsnti ;  and  Ilsbll- 
itlas  of  persons  other  than  olBeers  for  wrongfol  pto- 
cnrlng,  Issnanoo,  eerrlea,  etc.,  of  garnishments. 

NATURE    OF    PROCEEDING    ANI>   RIGHT  TO 

JURY  TRIAL.  I  1. 
PERSONS  ENTITLED,  I  1%. 
NECESSITY  FOB  ACTION,  |  8. 
NECESSITY  FOB  RIGHT  OP  ACTION  BY  DE- 
FENDANT AGAINST  GARNISHEE,  |  8. 
FBB80NS  SUBJECT  TO  GARNISHMENT — STATE 

OB  SCHOOL  DISTRICT.  |  4. 
PROPERTY    SUBJECT    TO  GARNISHMENT — IN 

GENERAL,  |  6. 

  EQUITABLE  DEMANDS.  |  g. 

  INTERESTS  OP  DISTRIBUTEXB  IN  HANDS 

OF  EXECUTORS,  |  7. 
  MONEY  DUE  UNSEB  OONTBAOT  OS*  EK- 

n<OYMENT,  i  8. 

•         PLEDGED  PBOFERTT,  |  P. 

  PROCEEDS  OF  LEVY  OF  EXECUTION  OR 

ATTACHMENT   IN   HANDS    OP  SHERIFF. 

I  10. 

  PROPERTY  ASSIGNED  BEFORE  GARNISH- 
MENT.   I  11. 

  PROPERTY  0AFABL8  OF  MANUAL  DE- 
LIVERY, i  IS. 

  PROPERTY  IN  CUSTODY  OF  LAW,  |  18. 

.         SECURED  DEBTS,  1  K. 

  UNMATUBKD  CLAIMS,  |  IB. 

PROCEEDINGS  TO  PROCURE— P ARTIE 8,  |  16. 

NOTICE  OF  GARNISHMENT,  |  17. 

SUMMONS— SERVICE,  |  18. 

LIEN  OF  GARNISHMENT,  |  19. 

  WAIVER,  i  20. 

SmORITY     BETWEEN     OABNISHMENT  AND 

OTHER  LIENS,  1  21. 
LXABXLITY  OF  GARNISHEE,  |  82. 
APPEARANCE  OF  GARNISHEE  AS  WAITEB  OF 

DEFECTS  IN  CITATION,  |  38. 
EXAMINATION  OF  GARNISHEE,  |  24. 

  AFFIDAVIT  FOB.    |  25. 

ANSWER   AND  DIS0L08UBK  OF  OABNISHEE, 

I  86. 

 FAL8B  ANSWEB,  1  97. 

PAYMENT  INTO  OOUBT  AND  PBOPBIBTT  OF 

ORDER  THEREFOR,  1  88. 
JUDGMENT  AGAINST  6ABNISHBB,  |  29. 

 ~  BY  DEFAULT,  |  80. 

DISCHARGE  OF  GARNISHEE.  |  81. 

  BY     PLAINTIFF'S     ABANDONMENT  OF 

SUIT.  I  32. 

ACTIONS  BY  PLAINTIFF  AGAINST  GARNISHEE. 
I  S3. 

AOTI0N8  BY  DEFENDANT  AGAINST  OAB- 
NISHEE—OABKISHMKNT  AS  DEFENSE, 
I  84. 

OLAIMB  BY  THIRD  FEB80N8,  I  85. 
ATTORNEY'S  FEES  AND  COSTS,  |  86. 

Vee,  also,  Attachment;  Ezaentlon;  GxampUen;  Be- 
plSTln;  Xrorar  and  OoaTaisloa. 
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GABNI8HMENT,  SS  1-7. 


§  1.  Nature  of  Proceeding  and  Bight  to  Jmy 
TtlaL 

aigkt  to  Jory  trial  of  tmUtaatA  pzocMdlagi.  Sea, 
alfo,  Xoir,  1 10. 

[a]  A  gamiflhment,  though  partially  regu- 
lated by  statute,  is  a  eommoQ-law  proceeding, 
and  therefore,  in  a  proceeding  sgaiuat  a  gar- 
nishee, the  parties  are  entitled  to  a  trial 
by  jury. — Cahoon  v.  Levy,  5  Cal.  294. 

Fob  Authobities  fboh  Othbs  States: 

See  20  Cyc.  982;  84  Cent.  Dig.,  cols.  1840- 
1842,  I  18. 

$  IVs.   Persons  Entitled. 

[a]  A  defendant  in  whose  favor  judgment 
has  been  rendered  has  tbe  same  right  of 
gamiahment  under  execution  against  the 
plaintiif  which  a  plaintiff  has  under  an  attach- 
ment, or  under  a  judgment  and  execution 
against  the  defendant.— l^onohoe-Kelly  Bank- 
ing Co.  V.  Southern  Pacific  Co.,  138  CaL  183, 
94  Am.  St.  Bep.  28,  71  Pac  93. 

§  2.   Necessity  for  Action. 

[a]  Garnishee  ia  subject  to  action  and  judg- 
ment, but  cannot  be  ordered  to  pay  over 
money  or  deliver  property  without  action. 
Smith  T.  Brown,  6  Cal.  118. 

§  3.  Necessity  for  Bight  of  Action  Itr  De- 
fendant Against  Garnishee. 

[a]  An  attaching  creditor  cannot,  by  process 
of  garnishment,  reach  any  demand  which, 
from  its  character,  his  debtor  could  not  re- 
cover in  debt  or  indebitatus  assumpsit. — Has- 
sle ▼.  Ood  Is  With  Us  Congregation,  35  Cal. 
878. 

[b]  In  order  to  charge  a  garnishee,  there 
must  be  such  a  liability  on  bis  part  to  de- 
fendant as  would  enable  defendant  to  main- 
tain his  action  at  law  directly  againctt  the 
garnishee  in  his  own  name,  and  for  his  own 
use,  and  to  recover  a  judgment. — Early  t. 
Town  of  Bedwood  City,  57  CaL  193. 

Pes  Authobities  prom  Othbe  States: 

See  20  Cyc.  983-986;  24  Cent.  Dig.,  cols. 
1843-1858,  88  21-24. 

§  4.  Fersons  Subject  to  Chwnldunent— State 

or  School  District. 

[a]  Tbe  state  cannot  be  subjected  to  gar- 
nishment upon  a  claim  against  it;  and  a 
school  district  is  but  an  instrumentality  of 
the  state,  the  trustees  of  which  are  special 
agents  without  general  power  to  represent 
the  district,  and  cannot  be  gamiafaed  in  an 
attachment  suit  by  a  third  party  agaiust 
Its  creditor.— Skelly  v.  Westminster  School 
District,  103  CaL  652,  87  Pac  643. 

[b]  Code  of  Civil  Procedure,  section  710, 
providing  that  a  transcript  of  a  judgment 
may  tw  Sled  with  the  oomptroUer  of  the  state 


or  auditor  of  any  municipal  corporation  from 
"which  money  is  owing  to"  the  judgment 
debtor,  whereon  the  comptroller  or  auditor  shall 
draw  his  warrant  in  favor  of  the  creditor,  or 
pay  so  much  money  into  eonrt  ai  will  cancel 
the  judgment,  and  which  "belongs  to  or  is 
owing  to  the  judgment  debtor,"  applies  to 
legislative  officers,  making  their  salaries  sub- 
ject to  the  payment  of  their  debts. — Bupe- 
rich  V.  Baehr,  142  Cal.  190,  75  Pac  782. 

§  6.  Pnperty  Subject  to  OarnlsluiMnt— ^ 
GeneraL 

[a]  A  purchaser  of  mortgaged  premises  does 
not,  by  his  purchase,  become  indebted  to  the 
mortgagee;  nor  does  he  become  such  debtor 
by  ^rtue  of  an  agreement  with  his  vendor 
to  pay  the  mortgage  debt.  He  therefore  can- 
not be  garnished  by  a  creditor  of  the  mort- 
gagee.— Hartman      Olvera,  54  Cal.  61. 

[b]  Word  "debt"  as  used  in  the  law  of  gar- 
nishment includes  only  legal  debts — causes  of 
action  upon  which  the  defendant  in  the  at- 
tachment, under  the  common-law  practice,  can 
maintain  an  action  of  debt  or  indebitatus  as- 
Bumpsit — and  not  mere  equitable  claims. — Re- 
dondo  Beach  Co,  v.  Brewer,  101  CaL  322,  35 
Pac.  896. 

[c]  Where  the  vendee  of  land  makes  a  part 
payment  on  the  purchase,  and  fails  to  make 
the  deferred  payments  as  agreed,  he  hss 
no  claim  against  his  vendor  for  the  amount  of 
his  part  payment,  or  for  the  value  of  impj'ove- 
ments  placed  by  him  on  the  land,  which  can 
be  the  subject  of  a  garnishment  in  favor  of 
his  judgment  creditor. — Bedondo  Beach  Co.  t. 
Brewer,  101  CaL  322,  35  Pac  896. 

For  Authobities  fboh  Otheb  States: 

64  L.  B.  A.  SOI,  note:  24  Cent  Dig..  eoL 
1874,  8  42. 

§  8.   Equitable  Demands. 

[aj  Equitable  demand  cannot  be  gamisheed; 
garnishment  reaches  only  legal  debts  which 
the  defendant  in  the  attachment  could  en- 
force in  his  own  name. — Hassle  G.  X.  W. 
TT.  Cong.,  35  Cal.  378. 

Fob  Authobities  fboh  Other  States  : 

Bee  20  Cyc.  993;   24  Cent.  Dig.,  eola. 
1889-1891,  88  51,  52. 

§  7.   Interests  of  Distributees  In  Bands 

of  Ezecntors. 

[a]  After  distribution  of  a  decedent's  es- 
tate has  been  decreed,  money  in  the  hands 
of  tbe  executor  or  administrator,  belonging 
to  a  distributee,  may  be  garnished  by  a 
creditor  of  the  distributee,  though  the  latter 
is  in  prison  under  a  sentence  for  a  term  of 
years. — Nerac's  Estate,  In  re,  35  Old.  392, 
95  Am.  Dec  111. 

[b]  Money  in  the  hands  of  an  exeentor  can- 
not be  reached  by  garnishment  before  order 
of  distribution.— Nerae'fl  Estate,  In  re,  38  CaL 
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392,  95  Am.  Dee.  Ill:  ffime'i  Eitate,  In 
Myr.  Prob.  100. 

As  AuTBOBims  nou  Onm  Sum: 

See  20  Cye.  998;  24  Cent.  Dig.,  ooln  1909- 
1912,  SS  61,  62. 

I  8.   MMwy^  Dot  inid«r  Oontraet  of  Bm- 

[s}  A  congregation  contracted  with  a  bnilder 
to  ereet  for  it  a  synagogue,  and  to  pay  him 
therefor  in  iiutallmenta  on  the  architect's 
certificates  as  the  work  progressed.  The 
builder  then  contracted  with  a  bricklayer  to 
do  for  him  the  brickwork,  and  to  pay  there- 
for in  installments  as  the  bricklaying  pro- 
gressed, assigning  and  setting  apart  to  the 
bricklayer  a  sam  to  become  due  on  the  build- 
ing contract  equal  to  the  whole  sum  to  fall 
due  on  the  bricklaying  contract.  On  delivery 
by  the  architeet  of  a  certificate  to  the  brick- 
layer of  installments  dne  to  the  builder  for 
work,  an  attaching  creditor  of  the  bricklayer 
garnished  the  congregation.  Held,  that  no 
snch  legal  demand  existed  in  favor  of  the 
bricklayer  against  the  congregation  as  was 
liable  to  garnishment. — ^Hassie  v.  Ood  Im  With 
Us  Congregation,  35  Cal.  378. 

Fob  AuTHOEiTiKa  feom  Other  Statks: 

21  L.  R.  A.  623,  note.    See,  also,  20  Cye. 
994;  24  Cent.  Dig.,  cols.  1895-1904,  || 

54-58. 

§  9.   Pledged  Property. 

[aj  A  note  payable  to  defendant  and  de- 
posited with  a  bank  as  collateral,  is  subject 
to  garnishment,  and  the  lien  so  acquired  ex- 
tends to  the  amount  collected  thereon  by  the 
garnishee. — Deering  ▼.  Biehardaon-Elmball 
Co.,  109  CaL  73,  41  Pao.  801. 

Tom  AuTHcnrriKS  noH  Otheb  SriTXS: 

Bee  20  Cye.  091;  24  Cent.  Dig.,  eols.  1878- 
1881,  S  47. 

I  10.  — Proceeds  of  Le^  of  Execatlm  ox 
Attadunent  in  Hands  of  Sheriff. 

ta]  Money  in  the  hands  of  a  sheriff,  col- 
lected on  execution,  is  not  the  subject  of 
garnishment.— Clymer  t.  Willis,  3  Cal.  368, 
58  Am.  Dec.  414. 

[b]  Where  sheriff  collects  money  on  an  at- 
tachment more  than  sufficient  to  satisfy  the 
attaching  creditor,  and,  after  the  expiration 
of  his  term  of  office,  another  creditor  attaches 
the  surplus,  and  seeks  to  make  the  ex-sheriff 
liable  therefor  on  his  official  bond,  held,  that 
the  demurrer  to  the  complaint  was  properly 
sustained,  as  there  was  no  relation  between 
the  defendant  and  plaintiff  to  render  de- 
fendant officially  liable. — Graham  t.  Endicott, 
7  CaL  144. 

I  11.           Pio|>ati|  Assigned  Before  Oar- 

nUhment. 

[a]  Several  persons  having  a  joint  property 
in  a  quantity  of  gold  sent  it  by  an  express- 


man to  be  converted  l?to  coin  and  returned. 
While  the  gold  was  in  the  carrier's  hands, 
one  of  the  persons  sold  his  interest  in  it. 
Held,  that  the  property  could  not  be  held  by 
garnishment  process  issued  after  the  sale  by 
a  creditor  of  the  person  selling,  and  that  the 
carrier  was  liable  for  delivering  it  to  the  at- 
tachment creditor  after  notice  of  the  sale. 
Walling  T.  Miller,  15  CaL  38. 

§  12.   •  Property  OapaUe  of  Manual  De< 

UTOxy. 

[a]  Property  capable  of  manual  delivery  can- 
not be  garnished  in  hands  of  a  third  party, 
Johnson  t.  Qorham,  6  CaL  105,  65  Am.  Dee. 
501. 


S  13.   Pn>perty  In  Onstody  of  Law. 

[a]  When  a  defendant  has  a  right  to  a  cer- 
tain distributive  share  of  a  fund  in  the  hands 

of  a  receiver,  master  in  chancery,  or  trustee 
of  court,  the  officer  may  be  effectually  gar- 
nished by  a  creditor  of  the  party  so  entitled 
after  the  court  has  ordered  it  to  be  paid,  and 
the  officer  has  nothing  more  to  do  with  the 
fund  than  to  pay  it  over. — Dunsmoor  v.  Furs- 
tenfeldt,  88  CaL  622,  22  Am.  St.  Bep.  331, 
26  Pac.  518. 

[b]  Where  money  is  in  the  hands  of  a  clerk 
of  court,  deposited  under  an  order  of  the 
court  by  the  assignee  of  an  insolvent,  pend- 
ing litigation  as  to  the  proper  distribution 
thereof  among  the  creditors,  and  an  order  of 
distribution  is  made  by  the  court,  the  sum 
found  dne  each  creditor  is  a  debt  due  the 
creditor  from  the  clerk,  and  may  be  attached 
in  hia  hands  by  a  creditor  of  the  creditor. 
Dunsmoor  ▼.  Furstenfeldt,  88  CaL  522,  22  Am. 
St.  Bep.  331,  26  Pac.  518. 

[c]  When  property  is  lawfully  taken  by 
virtue  of  legal  process  it  is  in  the  custody  of 
the  law  and  not  otherwise;  and  money  vol- 
untarily paid  into  court  without  an  order  of 
court  therefor  by  a  garnishee  who  has  filed 
a  complaint  in  interpleader  against  attach- 
ing creditors,  with  a  view  to  being  discharged 
from  liability  to  conflicting  daimants,  is  not 
in  the  castody  of  the  law,  and  is  the  subject 
of  attachment. — Kimball  r.  Bichardson-^m- 
ball  Co.,  Ill  Cal.  386.  43  Pac  1111. 

[d]  Where  a  United  States  district  court  in 
California,  having  seized  and  sold,  to  pay 
maritime  claims,  a  vessel  belonging  to  a  re- 
ceiver appointed  by  the  court  of  another  state, 
intends  to  return  the  surplus,  and  the  juris- 
diction to  determine  conflicting  claims  to  it, 
to  the  state  court,  and,  in  compliance  with  its 
decree,  its  clerk  prepares  checks  to  mail  to 
the  receiver  according  to  hia  directipn,  the 
latter  is,  in  effect,  an  officer  of  the  federal 
court  in  the  transmission  of  the  fund;  and 
hence  garnishment  will  not  He  against  the 
clerk  to  subject  the  fund  to  other  debts,  on 
the  theory  that  there  yraa  a  delivery  to  the 
receiver,  and  that  the  federal  court  had 
parted  with  its  control. — Swinerton  v.  Oregon 
Pac.  B.  Co.,  123  CaL  417,  56  Pae.  40. 
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[e]  Property  of  a  defendant  charged  with 
murder,  the  custocty  of  which  by  the  chief  of 
police  was  not  aequired  from  the  peraon  of 
the  defendant,  and  had  no  connection  witli 
the  cause  of  hia  arrest,  but  was  acquired  by 
direction  of  the  defendant  and  with  hia  eon- 
aent  from  the  cabin  occnpied  by  the  defend- 
ant, and  the  production  of  which  upon  his' 
trial  waa  not  made,  and  waa  not  necessary 
for  any  purpose,  is  held  by  the  chief  of  po- 
lice as  a  bailee  of  the  defendant,  and  is  not 
in  the  custody  of  the  law,  but  may  be 
reached  by  garnisbment. — Coffee  t.  Haynes, 
124  CaL  561,  71  Am.  St.  Bep.  09,  57  Pac. 
482. 

F»  ADTBoarcm  noH  OTsnt  Statu; 

See  20  Cye.  1022  1028;  24  Cent.  Dig., 
eolB.  1997-2014,  88  113-119. 

§  14.   Secured  Debts. 

[a]  Debts  secured  by  mortgage  may  be  at- 
tached by  garnishment. — KcQurren  t.  Qar- 
rity,  68  CaL  668,  9  Pao.  889. 

8  15.   Unmatured  Claims. 

[a]  Indebtedness  of  maker  npon  promis- 
sory note  before  its  maturity  is  not  the  sub- 
ject of  attachment.  His  obligation  is  not  to 
the  payee  named  in  the  note,  but  to  the 
holder,  whoever  he  may  be. — Gregory  v.  Hig- 
gins,  10  CaL  889. 

[b]  Amount  which  may  aabseqnently  be- 
come due  on  a  contract  fa  not  subject  to 
garnishment. — Early  r.  Town  of  Bedwood 
City,  57  Cal.  193. 

FOS  AUTHOBITIBS  TROH.  OtHEB  STATES; 

See  20  Cye.  1005-1007;  24  Cent.  Dig.,  cols. 
1930-1935,  88  78-81. 

8  16.  Froeeedlngs  to  Fioenie— Parties. 

[a]  Where  shares  of  stock  in  corporation 
have  been  regularly  transferred  as  security 
for  a  loan  the  mortgagee  is  the  only  proper 
garnishee  in  a  suit  against  the  mortgagor, 
and  attachment  on  his  interest  in  the  corpo- 
ration.— ^Edwards      Bengnot,  7  CaL  163. 

[b]  In  such  a  ease  the  corporation  is  no 
longer  privy  to  the  interest  of  the  mortgagor, 
which  is  a  mere  equity  in  the  hands  of  the 
mortgagee. — Edwards  v.  Beugnot,  7  Cal.  162. 

Fcai  AUTHOBinss  noH  Other  States: 

See  20  Cye.  1039  ;  24  Cent.  Dig.,  eols. 
2047-2050,  88  160-154. 

8  17.  Notice  of  Oamisliment. 

[a}  Civil  Code,  section  357,  provides  that  the 
miBnomer  of  a  corporation  in  any  instrument 
shall  not  invalidate  the  instrument,  if  it  can 
be  reasonably  ascertained  from  it  what  cor- 
poration was  intended.  The  levy  of  an  at- 
tachment under  execution  was  made  accord- 
ing to  law,  and  the  notice  of  garnishment  was 
served  on  the  D.  K.  Banking  Co.,   Held,  that 


\  88  14-W. 

the  notice  would  not  be  invalidated  for  the 
mere  reason  that  the  corporation  was  there- 
in addressed  as  the  D.-K.  Co. — ^Donohoe-Kelly 
Banking  Co.  v.  Southern  Pae  Co.,  138  CaL 
183,  71  Pae.  93. 

SVA  AUTH<HaTIE8  VBOK  OlSEB  STATES; 

Bee  20  Cye.  1034-1056;  24  Cent.  Dig., 
eols.  2088-2094,  88  200-208. 

5  18.  Summons— Serrico. 

[a]  Where  a  banking  eorporatlon  Is  som- 
moned   as  garnishee,  process  served  on  a 

teller,  whose  only  duty  is  to  receive  and  pay 
out  money,  will  not  bind  the  corporation. 
Kennedy  v.  Hibemia  Savings  etc.  Soe.,  38 
CaL  151. 

[b]  Where  m  eorporatlon  ia  summoned  M 
garnishee,  the  summons  must  be  served  on 

the  president  or  other  head  of  the  same,  or 
on  the  secretary,  cashier,  or  other  manag,- 
ing  agent. — Kennedy  v.  Hibemia  Savings  etc. 
See,  38  CaL  151. 

Fob  Authobities  tbom  Other  States: 

See  20  Cyc.  1055,  1056;  24  Cent.  Dig., 
eols.  2091-2094^  88  202-207. 

8  19>  tdm.  of  OainUhiiwiit. 

[a1  Service  of  a  copy  of  execution  and 
notice  of  garnishment  upon  a  third  party  con- 
stitutes no  lien  on  property  of  the  debtor  in 
his  hands  capable  of  manual  deUvery.— John- 
son V.  Gorham,  6  Cal.  19S,  65  Am.  Dee.  501. 

[b]  Certain  notes  of  a  third  person,  the 
property  of  a  partnership,  were  held  by  the 
garnishee  as  collateral  to  secure  a  debt  due 
to  him  by  the  partnership  at  the  time  of  levy 
of  an  attachment  by  a  creditor  of  one  of  the 
partnera.  The  gamishee,  after  the  garniah- 
meat,  accepted  an  assignment  by  the  part- 
nership of  the  notes  held  by  him  as  security 
in  trust  for  himself  and  other  persons  who 
were  creditors  of  the  firm  prior  to  the  attach- 
ment. The  garnishee  collected  the  notes  and 
applied  the  proceeds  to  the  payment  of  the 
creditors  in  whose  favor  the  trust  was  created, 
and  in  so  doing  exhausted  the  whole  amount 
of  funds  collected  on  the  notes.  Held,  that 
the  creditor  of  the  individual  partner  ob- 
tained no  lien  by  his  attaehment. — ^Bobinson 
T.  Tevis,  36  Cal.  611. 

fe]  A  garnishment  of  certain  credits  be- 
longing to  the  defendant,"  which  a  corpora- 
tion has  in  its  poaaession  or  under  its  con- 
trol, is  not  an  attachment  of  a  debt  due  from 
the  oorporation  to  the  defendant  within  the 
meaning  of  sections  542-546  of  the  Code  of 
Civil  Procedure,  and  the  attaching  creditor 
acquires  no  lien  upon  or  right  to  such  debt 
by  the  service  of  the  writ. — Gow  v.  Marshall, 
90  Cal.  565,  27  Pae.  422. 

[d}  Where,  in  an  attaehment,  a  person  who 
has  In  hia  possession  property  or  money  of 
defendant  u  garnished,  such  garnishment 
eonstitutea  an  attachment  lien  on  such  prop- 
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•rt^  or  mousy. — Eimball  Bfehardson-Kbii- 
b«U  Co.,  Ill  CaL  386,  43  Pao.  1111. 

[fl]  Serriee  of  a  writ  of  garnislunent  by  a 
ereditoT  of  the  seUer  on  the  buyer  before  com- 
pletion of  the  Bale,  by  deliveiy  of  the  chattels 
sold,  creates  no  Uen  on  the  purchase  price. 
Uaier  V.  Freeman,  112  Cal.  8,  63  Am.  Bt.  Bep. 
151,  44  Pac.  357. 

FW  AcTaourns  nou  Othie  Stato: 

See  20  Cye.  1058-1069;  24  Cent.  Dig., 
cols.  2101-8147,  18  214-287. 


120. 


Waiver. 


[a]  A  plaintiff  who  has  sued  out  an  attach- 
ment, and  given  the  necessary  noticiie  to  a 
garnishee  that  the  property  in  his  hands  is 
attached,  and  snbseqaently  the  garnishee 
fraudulently  disposes  of  the  property,  has  a 
right  to  waive  his  lien  on  the  property,  and 
bring  suit  for  the  value  of  the  property 
■gaioflt  the  garnishee. — Boberts  t.  Landeeker, 
0  Cal.  262. 


1 21.  Priority  Between  CtamUbmoit  and 
Otlur  Liana. 

ta]  A  garnishment  does  not  give  the  cred- 
itor precedence  over  the  assigi^ees  of  the 
fnnd,  when  the  assignment  is  prior  in  tbne 
to  the  garnishment.— Walling  t.  Miller,  15 

CaL  38. 

FOI  AtTTHOBITIES  ntOlC  OTHKR  StATBS! 

See  20  Cye.  1062;  24  Cent  Dig.,  eols. 
£102-2117,  SS  220-226. 

{82.  laablUty  of  OanlilM; 

[k]  Liability  of  a  garnishee  dates  from  the 
service  of  the  attachment  and  alBdavit,  and 
not  from  the  notice  to  appear.— Johnson  v. 
Carry,  2  CaL.  S3. 

[b]  A  garnishee  can  only  be  required  to 
answer  as  to  his  liability  to  the  debtor  defend- 
ant at  the  time  of  the  service  of  the  garnish- 
ment.— ^Norris  T.  Bargoyne,  4  CaL  409. 


Ite  AuTHOBrms  nou  Oran  Statu: 

See  £0  Cye.  1064;  24  Cent.  Dig.,  cols. 
2122-2131,  IS  230,  231. 


I  2S.  Appearance  of  OamlaliM  as  Watra  of 
Defects  in  OlUtloa. 

[a]  The  appearance  and  answer  of  the  gar- 
nishee, and  his  proceeding  to  the  hearing  of 
the  citation  issued  upon  the  affidavit  is  a 
waiver  of  any  objection  to  its  insufficiency. 
Coffee  V.  Haynes,  124  CaL  661,  71  Am.  St 
Bep.  09,  67  Pac.  482. 

FoK  AuTHOBinss  raou  Otbeb  States: 

See  20  Cye.  1056,  1057;  24  Cent  Dig., 
eola.  2094-2100,  §8  209-213. 


I  24.  Examination  of  Oandsbee. 

[a]  Examination  of  garnishee  is  for  protec- 
tion of  plaintiir.— Boberts  t.  Lande»ar,  9 
CaL  £68. 

Fob  Authoeities  itom  Orara  States: 

See  20  Cyc  1087:  24  Cent  Dig.,  eoL 
2216,  8  272. 


$  25. 


Affidavit  for. 


[a]  An  affidavit  for  an  order  of  examina- 
tion of  a  garnishee  who  had  been  served 
with  a  writ  of  execution,  which  states  that 
the  garnishee  "has  property  of  said  judg- 
ment debtor,"  etc.,  is  not  insufficient  un- 
der section  717  of  the  Code  of  Civil  Proce- 
dure, because  not  describing  the  property. 
Such  statement  is  not  a  statement  of  a  mere 
conelnsion  of  law. — Coffee  v.  Haynes,  124 
CaL  661,  71  Am.  St  Be^  99,  67  Pae.  488. 

8  26.  Answer  and  Disclosore  of  Oamishee. 

[a]  Garnishee  should  be  allowed  to  amend 
his  answer  whenever  it  appears  that  he  has 
eomntitted  a  mistake  or  fallen  into  an  error 
which  couid  not  reasonably  have  been 
avoided. — Smith  v.  Brown,  5  Cal.  118. 

[b]  Provisions  of  one  hundred  and  twenty- 
•eighth  section  of  the  Practice  Act  were  in- 
tended for  the  security  of  the  plaintiff,  and 
not  to  confer  a  privilege  upon  the  garnishee, 
and  the  plaintiff  may  or  may  not,  at  his  elec- 
tion, require  the  garnishee  to  appear  and 
answer  on  oath,  and  his  liability  will  not  be 
affected  by  the  failure  of  the  plaintiff  to  take 
such  a  step. — ^Boberts  v.  Landeeker,  9  CaL 
262. 

[c]  Garnishee  summoned  after  assiKumeut 
must  plead  assignment  in  defense  to  garnish* 
ment.— Wheatley  v.  Strobe,  12  CaL  98,  73  Am. 

Dec.  522. 

[d]  When  the  garnishee  denies  that  he  is 
indebted  to  the  judgment  debtor,  neither  the 
referee  nor  the  court  has  power  to  compel  him 
to  pay  to  the  sheriff  the  amount  of  his  al- 
leged indebtedness;  but  the  court  may  enter 
an  order  authorizing  the  judgment  creditor  to 
institute  an  action  against  the  garnishee  to 
determine  the  question  of  indebtedness. 
Eartman  v.  Olvera,  51  CaL  SOI, 

[e]  A  garnishee  may  plead  the  statute  of 
limitations,  if  he  is  entitled  to  the  plea  as 
against  the  principal  defendant,  but  the 
statute  does  not  run  in  his  favor  as  to  the 
liability  created  by  the  garnishment  itself. 
Carter  v.' Los  Angeles  Nat.  Bank,  116  Cal.  270, 
48  Pae.  332. 

SV»  AuTHOBims  noil  Othbb  Statis: 

See  20  Cye.  1081-1091:  24  Cent  Dig., 
oola.  £193-2280,  81  266-279. 


8  27. 


FalM  Answer. 


[a]  When  it  is  evident  that  a  garnishee  is 
aeting  in  bad  faith  in  denying  bis  indebted- 
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nesa  or  asserting  his  claim,  his  answer  may 
be  disregarded  as  frandolent. — ^P^rker  t. 
Page,  88  CaL  522. 

S  28.  Faynent  Into  Oonit  and  Propcle^  ot 
Order  Tberefor. 

[a]  In  proceedings  against  a  garnishee  it 
is  the  duty  of  the  court  simply  to  render 
judgment  against  the  garnishee  for  the 
amount  found  due  by  him  to  the  judgment 
debtor. — ^Bruzamagim  t.  Boueher,  6  16. 

[bj  Order  requiring  garnishee  to  pay  into 
court  the  amount  for  which  judgment  has 
been  rendered  against  him  may  be  considered 
as  improper. — Smith  v.  Brown,  5  CaL  118; 
Brummagim      Boueher,  6  Cal.  18. 

[b]  Oamishee  may  deliver  property  for  his 
own  protection. — BobertB  t.  utndeeker.  9  Cal. 

262. 

[cj  Where  a  constable  held  property  on  exe- 
eution  against  a  third  person,  he  cannot,  on 
being  summoned  as  garnishee  of  such  third 
person,  be  ordered  to  sell  such  property  and 

Say  the  proceeds  into  court. — ^Brown  t. 
[oore,  61  Cal.  432. 

[d]  Payment  of  the  amount  due  to  the  sher- 
iff, after  issuance  of  execution,  but  before  de- 
livery  to  the  sherifF,  is  a  discharge,  under 
Code  of  Civil  Procedure,  section  716,  provid- 
ing that  a  person  indebted  to  a  judgment 
debtor  may  pay  the  debt  to  the  sheriff  after 
issuance  of  execntion,  and  before  its  return. — 
Skelly  v.  Westminster  School  Dist.  of  Orange 
County,  108  CaL  652,  87  Pae.  648. 

[e]  Though  not  subject  to  garnishment,  pay- 
ment by  a  school  district  to  the  sheriff  of  an 
amount  garnished  is  a  discharge,  under  Code 
of  Civil  Procedure,  section  716,  authorizing 
any  person  indebted  to  a  judgment  debtor  to 
pay  the  amount  to  the  sheriff. — Skelly  v. 
Westminster  School  Dist.  of  Orange  County, 
103  CaL  662,  87  Pae.  648. 

[f]  Code  of  Civil  Procedure,  section  710, 
which  provides  that  a  transcript  of  a  judg- 
ment may  be  filed  with  the  auditor  of  a  munic- 
ipal corporation  from  which  money  is  owing 
to  the  judgment  debtor,  and  which  requires 
the  auditor  to  then  "draw  his  warrant  in 
favor  of,  or  pay  into  the  court"  the  money 
to  apply  on  the  judgment,  etc.,  authorizes  the 
auditor  to  pay  the  money  into  court,  or,  if  he 
chooses,  or  if  from  speeial  charter  provisions 
he  ia  not  authorized  to  make  payments  out  of 
the  treasury,  he  may  draw  his  warrant  neees- 
sary  to  satisfy  the  judgment. — Buperieh  v, 
Baehr,  142  Cal.  190,  75  Pac.  782. 

[g]  Where  a  contractor  on  being  served 
with  garnishment  in  an  action  by  a  material* 
man  furnishing  materials  to  a  subcontractor 
paid  to  the  sheriff  the  money  whieh  he  owed 
the  subcontractor,  the  materialman  had  no 
further  claim  against  the  contractor. — Kruaa 
V.  Wilson  (Cal.  App.),  84  Pac  442. 

[h]  A  materialman  furnishing  materials  to 
a   subcontractor  held  not  entitled  to  the 


money  paid  to  the  sheriff  by  the  contractor, 
on  being  garnished,  without  first  obtaining 
a  judgment  against  the  subcontractor. — ^Krnse 
T.  Wilson  (CaL  App.),  84  Pac.  442. 

FoK  AaTBCxmES  nou  Othee  Statbs: 

See  80  Cye.  1092,  1098;  24  Cent.  Dig., 
eols.  2238-2241,  8  287. 

g  29.  Judgment  Against  Oandahea. 

[a] .  Service  of  a  writ  of  attachment  upon  a 
garnishee  is  not  the  commencement  of  an  ac- 
tion against  him,  nor  is  the  return  by  the 
sheriff  of  an  admission  of  indebtedness  by 
him  to  the  attachment  defendant  conclusive 
of  that  fact;  and  if  the  garnishee  is  in  no. 
way  brought  into  court  or  made  a  party  to 
the  action,  the  court  has  no  jurisdiction  to 
render  judgment  against  him,  based  merely 
upon  the  return  of  the  sheriff. — Broadway 
Ins.  Co.  V.  Welters,  128  Cal.  162,  60  Pac.  766. 

Fob  Attthobitieb  fbou  Otheb  States: 

See  20  Cyc.  1105-1119;  24  Cent.  Dig- 
eois.  2283-2326,  9S  315-364. 

g  30.      —  By  Default. 

[a]  Where  one  is  ordered,  under  code,  sec- 
tion 717,  to  answer  concerning  property  of 
defendant  alleged  to  be  in  his  possession,  or 
concerning  his  indebtedness  to  defendant, 
judgment  cannot  be  taken  against  him  by  de- 
fault.— Hibernia  Savings  etc.  Society  v.  Inyo 
County  Superior  Court,  56  CaL  265. 

Fob  Authobities  rBou  Otheb  States: 

See  20  Cyc  1111,  1112;  24  Cent  Dig., 
eola.  2301-2805,  SS  829-834. 

S  31.  Dlachaiga  of  OaznUb«e. 

[a]  Where  a  gamishe^  in  discharge  of  a 
rule,  answers  on  oath  that  he  was  released 
by  the  plaintiff,  and  that  the  plaintiff  had 
abandoned  his  examination,  he  should  be  dis- 
charged by  the  court  without  further  delay, 
unless  his  answer  is  controverted  by  the 
affidavit  of  the  plaintiff. — Ogdeu  v.  Mills,  3 
Cal.  253. 

I  32.    By  Flabttlff'i  AlHUidoiiment  of 

Salt. 

[a]  Where  a  party  is  garnisheed  to  answer 
on  a  certain  day,  and  appears,  and  the  sum- 
moning party  declines,  or  is  not  prepared,  to 
take  his  answer,  and  a  term  elapses  without 
any  action  on  the  garnishment,  the  Bummona 
is  discontinued,  and  the  party  discharged 
from  liability  to  answer. — Ogden  t.  Mills,  3 
Cal.  253. 

S  33.  Actions  by  Plaintiff  Against  Oanilshee. 

fa]  Plaintiff  may  sue  garnishee  for  conver- 
sion.— ^Bobei^ts  V.  Landeeker,  9  CaL  262. 

P)]  In  an  action  against  a  garnishee,  under 
an  attachment  to  recover  money  of  a  judg- 
ment debtor  alleged  to  be  in  his  hands,  it  ap- 
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MBTtd  that  ill*  monej  in  the  hands  of  de- 
fendant was  the  jnroeeeds  of  the  sale  of  prop- 
erty  assigned  to  him  by  the  debtor  for  the 
benefit  of  creditors.    Held,  a  nonsuit  was 

E roper,  as  it  was  ineambent  on  plaintiff  to 
npeach  the  assignment  before  asking  the 
eoort  to  disregard  it — ^Heeht  t.  Green,  61 
CaL  269. 

[e]  Judgment  creditor  .  having  execution 
does  not  by  serving  notice  of  garnishment 
upon  a  person  indebted  to  the  judgment 
debtor  acquire  a  cause  of  action  in  assnmpsit 
against  the  garnishee,  with  whom  he  has  no 
eommon-law  privity  or  contract  relation; 
neither  can  he  maintain  a  creditor's  bill  in 
equity  against  such  garnishee  to  reach  the 
indebtedness.  His  only  proper  remedy  is 
by  proceedings  supplementary  to  execution, 
which  are  in  this  state  a  substitute  for  a  cred- 
itor's bill,  except  in  cases  where  the  statutory 

Sroeeedings  would  not  afford  adequate  relief, 
[errlich  v.  Kaufmann,  99  CaL  271,  37  Am.  St. 
Kep.  50,  33  Pac.  857. 

[d]  The  court  should  not  unconditionally  or- 
der a  garnishee  to  pay  the  money  in  its  pos- 
session to  the  judgment  creditor,  where  there 
were  other  and  prior  claimants  to  the  fund, 
whose  rights  were  not  adjudicated;  but  the 
creditor  should  be  directed  to  bring  an  ac< 
tion  under  Code  of  Civil  Procedure,  section 
720,  providing  that  if  a  person  having  prop- 
erty of  the  judgment  debtor  claims  an  inter- 
eat  therein  adverse  to  him,  or  denies  the  debt, 
the  court  may  authorize  the  judgment  credi- 
tor to  institute  an  action  against  such  person 
for  the  recovery  of  such  interest  or  debt. — 
Deering  v.  BichaTdson-Eimball  Co.,  109  Cal. 
73,  41  Pac.  801. 

[e]  A  proper  method  of  procedure  for  a 
garnishee  who  is  sued  by  his  creditor  upon  a 
note,  after  a  garnishment  has  been  served 
upon  him  at  suit  of  an  attaching  creditor 
against  the  plaintiff,  is  to  bring  to  the  atten- 
tion of  the  court,  by  aflSdavit  or  other  ap- 
propriate means,  the  facta  of  the  garnish- 
ment, and  to  apply  for  a  stay  of  proceedings 
until  the  action  of  the  attaching  creditor  has 
been  disposed  of;  or,  if  the  court  allows  the 
action  against  the  garnishee  to  proceed  to 
judgment,  the  garnishee  may  apply  for  a  stay 
of  execution  npon  enough  of  the  debt  to  cover 
the  amount  of  the  garnishment. — Oluger- 
movich  V.  Zicovich,  113  Cal.  64,  45  Pac.  174. 

[f  ]  Plaintiff  recovered  judgment  against  his 
debtor  after  having  garnished  defendant, 
who,  at  the  time  of  garnishment,  held,  as 
eollaterol,  notes  due  to  the  debtor.  Defend- 
ant thereafter  collected  on  the  notes  more 
than  enough  to  satisfy  his  debt.  Plaintiff's 
execution  was  returned  unsatisfied  in  part, 
and  he  sued  to  have  the  amount  unpaid  satis- 
fled  out  of  the  surplus  in  defendant's  hands. 
Held,  that  his  complaint  need  not  show  an 
order  requiring  defendant  to  appear  and  an- 
swer, or  an  order  authorizing  action  against 
the  garnishee,  under  Code  of  Civil  Procedure, 
section  720,  since  seetion  544  makes  the  gar- 
nishee directly  liable  to  the  attaching  creditor 
until  the  at^chment  is  discharged  or  the 
creditor's  judgment  is  satisfied. — Carter  t. 


Los  Angeles  Nat.  Bank,  116  Cal.  370,  48  Pae. 
382. 

[g]  Garnishee,  a  cliief  of  police,  by  search 
made  under  a  prisoner's  directions,  came  into 
possession  of  money  belonging  to  such  pris- 
oner. The  search  was  made  on  the  theory 
that  material  evidence  as  to  the  insanity  of  ; 
the  prisoner  would  be  disclosed.  Held,  that 
since  it  is  presumed,  from  the  fact  that  the 
prisoner  was  convicted,  that  the  plea  of  in- 
sanity, if  offered,  did  not  prevail,  a  ruling  of 
the  court  refusing  to  admit  evidence,  on  the 
part  of  the  garnishee,  that  at  the  trial  of  such 
prisoner  on  the  charge  of  murder  his  counsel 
interposed  the  plea  of  insanity,  does  not  pre- 
judiee  the  garnishee. — Coffee  Haynes,  124 
Cal.  561,  71  Am.  St.  Bep.  90,  57  Pac.  482. 

[h]  In  the  absence  of  proceedings  supple- 
mentary to  execution,  as  authorized  by  Code 
of  Civil  Procedure,  section  714  et  seq.,  an  ac- 
tion at  law  cannot  be  maintained  directly 
against  a  garnishee  to  recover  money  due  to 
the  execution  debtor. — ^Matteson  ft  William- 
son Mfg.  Co.  v.  Conley,  144  CaL  488,  77  Pae. 
1042. 

[i]  Where  the  complaint  in  an  action 
against  a  garnishee  to  recover  money  due  the 
plaintiff's  judgment  debtor  failed  to  allege 
that  an  execution  had  been  levied  against  the 
debtor  and  had  been  returned  unsatisfied,  it 
could  not  be  sustained  as  a  creditors'  bill,  ■ 
since  it  failed  to  show  that  plaintiff  had  no 
adequate  remedy  at  law. — Matteson  ft  Wil- 
liamson Mfg.  Co.  ▼.  Conley,  144  Cal.  483, 
77  Pae.  1042. 

[j]  A  judgment  creditor,  in  a  supplementary 
proceeding  against  a  garnishee,  brought  in 
pursuance  of  an  order  made  under  the  statute 
(Code  Civ.  Proc,  sec.  720),  must  aver  and 
prove  the  existence  of  the  order  and  of  the 
proceedings  on  which  the  order  was  founded. 
The  record  of  such  proceedings,  to  be  admis- 
sible in  such  action,  must  be  filed  with  the 
clerk  of  the  court,  and  must  come,  either  as 
an  original  or  authenticated  copy,  from  the 
hands  of  the  officer  in  whose  custody  it  is 
kept.— Bryant  v.  Bank  of  California,  7  Pac. 
128. 

{  34.  Actions  br  Def  aidant  Against  Oar- 
nlshee— Oanudimfliit  as  Defense. 

[a]  A  stakeholder,  being  informed  of  the 
rights  of  the  bailor,  is  bound  to  protect  those 
rights  by  resisting,  in  some  way,  proceedings 
against  him  as  a  garnishee,  the  bailor  being 
no  party  thereto;  nor  will  he  be  protected  by 
a  judgment  improperly  entered  against  him, 
ordering  him  to  pay  the  money  to  the  attach- 
ing creditor.— Hardy  v.  Hunt,  H  Cal.  343,  70 
Am.  Deo.  787. 

[b]  Where  the  garnishee,  knowing  that  the 
fund  in  his  hands  does  not  belong  to  defend- 
ant in  garnishment,  permits  judgment  to  go 
against  him,  such  judgment  does  not  mrotect 
him  as  against  the  true  owner  of  the  fund. — 
Hardy  v.  Hunt,  11  Cal.  343,  70  Am.  Dee.  787. 

ic]  A  garnishee  cannot  plead  the  pendency 
the  attachment  suit  In  abatement  of  an 
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action  snbsequentlj-  brought  against  him  by 
the  debtor  in  the  attachment.  Nor  can  he 
safely  pay  hii  creditor,  the  debtor  in  the 
attachment,  lo  long  ae  proceedings  by  at- 
tachment are  in  force.  The  proper  course  ia 
for  the  court  to  order  a  easpension  of  the 
action  against  the  ganoishee  by  hia  creditor 
until  the  attachment  proceedings  are  disposed 
of.  (Baldwin.  J.)— McFadden  v,  01>onnelL 
18  Cal.  160. 

[d]  An  attachment  in  behalf  of  a  third  per- 
son against  plaintiff,  isBued  and  levied,  on  the 
effects  or  credits  sued  on,  cannot  be  availed 
of  by  defendant  as  a  bar  to  the  suit,  but 
simply  authorizes  a  Buapension  of  proceed- 
ings.—Pierson  T.  ICeCahill,  81  CaL  188. 

[e]  It  is  no  defense  to  an  action  to  recoTer 
money  that  the  debt  of  the  defendant  has 
been  garnished  in  a  suit  against  plaintiff  by  a 
third  party.  The  proper  course  would  be  for 
defendant  to  set  up  this  fact  in  an  affidavit, 
and  move  for  a  stay  of  proceedings  until  .the 
garnishee  process  shall  be  disposed  of. — ^Ife- 
Keon  T.  HeDermott,  88  Cal.  667,  83  Am.  Dec 
86. 

[f^  Where  judgment  creditor  assigns  his 
judgment,  and  the  judgment  debtor,  without 
notice  of  the  assignment,  pays  the  same  vol- 
untarily to  the  sheriff,  on  service  on  him  of 
a  garnishment  summons  the  rights  of  the  as- 
signee are  not  affected,  and  he  may  still  en- 
force  the  judgment. — Brown  t.  Ayrei^  33  CaL 
685,  91  Am.  Dee.  655. 

[gl  Garnishment  of  defendant  by  attaching 
creditor  of  plaintiff  is  not  a  defense  to  an  ac- 
tion by  the  plaintiff  upon  a  note  given  for  the 
debt  which  was  the  subject  of  the  garnish- 
ment; and  where  such  matter  is  pleaded  by 
way  of  defense,  and  no  stay  of  proceedings 
is  applied  for,  it  is  proper  to  render  judgment 
for  the  full  amount  of  the  note,  and  for  at- 
torney's fees  stipulated  therein,  and  costs  of 
suit;  bat  the  court  should  permit  the  defend- 
ant on  proper  notice  to  show  what  payment 
he  has  made  or  is  compellable  to  make,  on 
account  of  the  attachment,  and  shonld  direct 
satisfaction  of  the  judgment  to  that  extent.— 
OlugermoTieh  t.  ZieoTkh,  118  CaL  64,  45  Pae. 
174. 


g  86.  Claims  1^  Tlilxd  PexBOu. 

[a]  Unless  answer  of  garnishee  discloses 
liens  having  prioriy  of  claim  upon  the  fund 
in  his  hands  an  order  for  a  bill  of  interpleader 
will  not  be  granted.^ahoon  v.  Levy,  4  CaL 
843. 

[bj  Where  a  garnishee  is  subjected  to  num- 
erous attachments  he  is  not  obliged  to  pay  the 
money  to  the  defendant  until  the  attacnments 
are  discharged,  nor  to  pay  it  to  either  of  the 

Plaintiffs  in  the  attachment,  or  to  the  sheriff 
or  them,  until  a  settlement  of  their  adverse 
claims  by  a  judicial  tribunal. — Deerisg  t. 
Biehardson-Bamball  Co.,  109  Cal.  78,  41  Pac. 
801. 

[c^  On  the  issue  as  to  right  to  the  money 
in  dispute  between  a  garnishing  creditor  of 
the  payee  of  a  note  and  an  assignee  thereof, 


a  finding  that,  in  a  enit  by  such  creditor 
against  the  payee,  a  writ  of  attachment  was 
placed  in  the  hands  of  the  sheriff  for  service, 
''and  thereafter  the  said  sheriff  levied  and 
served  the  said  writ  of  attachment,  by  no- 
tifying ' '  plaintiff,  to  whom  the  note  had  been 
sent  for  collection,  "that  all  the  goods, 
moneys,  and  chattels  of  the  defendant,''  the 
payee  of  the  note,  were  levied  on  in  pursu- 
ance of  the  writ,  does  not  stdBeiently  show 
that  the  writ  of  attachment  was  served  on 
defendant. — Bank  of  California  v.  J.  L.  Mott 
Iron  Works,  113  CaL  409,  45  Pae.  674. 

[d]  Where  an  aetion  was  brought  on  a  claim 
for  labor  assigned  to  plaintiff,  the  fact  that 
one  intervening  in  the  aetion  had  garnished 
the  claim  in  a  previous  suit  by  him  against 
plaintiff's  asaignor  was  not  sufficient  to  de- 
feat plaintiff's  recovery  against  defendant,  in 
the  absence  of  a  showing  that  intervener  had 
established  his  right  against  the  assignor. — 
Bossi  V.  Superior  Court  of  San  Joaquin 
County,  114  Cal.  371,  46  Pae.  177. 

Fam  ADTmsuTUs  rsoic  Othss  Stath: 

See  80  Cye.  1180-1189;  84  Cent  Dig., 
eolB.  2865-8391,  99  398-488. 


§  86.  Attorney Pees  tad  Costs. 

[a]  It  seems  that  if  the  liability  of  the 
garnishee  to  pay  the  plaintiff's  debt  to  his 
attaehing  creditor  ia  established  before  judg- 
ment is  rendered  at  suit  of  plaintiff  against 
the  garnishee,  the  defendant  ought  not  to 
suffer  from  plaintiff's  failure  to  pay  his  own 
debt,  and  the  right  of  plaintiff  to  recover  at- 
torney's fees  and  costs  should  be  made  con- 
tingent on  bis  own  raeeessf nl  defense  of  the 
aetion  in  which  the  debt  due  to  him  was  at- 
taehed. — Glugermovieh  t.  Zicovieb,  113  CU. 
64,  46  Pae.  174. 

Fob  AuTBWinxB  nowOrsm  Statsb: 

See  20  Cye.  1121-1125;  24  Cent.  Dig., 
eols.  2336-2350,  «{  372-379. 


GAS. 

Inolads  rernlatloa  of  tlw  prodaeUoa,  stipplr,  sa4 
OM  •(  gas  for  lUnmlnattng,  buUng,  and  llln  pur- 
posM,  obtaluMi  eltbsr  troia  utarsl  soaroes  or  bj 
anr  prootss  of  saanlMtore,  whvtlwr  natUr  frss- 
clkiNs  rrantad  thmfor  or  dlrecUr  by  monlcipal- 
lUss;  sad  rl^ts,  powers,  dntlM,  and  UaUUtlM  of 
fM  oostpaolM  and  ef  mnideipal  eeiforatieas  la 
twfMUat  Um  Bivply  ef  gas. 

HUNIOIPAL  BEaULATIOM  OF  0ASW0BE8,  |  1. 

  BIOHT  TO  FBOHIBIT  HAHCFAOTDHE  OF 

OAS.  I  S. 
OAS  OOUPAKIES,  %  2%. 

FSBUIT  TO  LAT  PIPES  XH  STBSBT^NATURX 

AND  NECESSITY,  |  8. 

  PUBLIC  OR  ICTTNICIPAL  GASWORKS.  S  4. 

TALIDITT.     AUDIT     AND     ALLOWANCE  OP 

CLAIMS  AOAINST  CITT  OB  OOUHTT  FOB 

OAS.  I  S. 
OBLIGATION  TO  SUPPLY  GAS.  1  «. 
RIGHT  TO  ^FUSB  GAS  TO  OME  RBFUBING  TO 

PAT  ICBTBS  BEST,  I  T. 
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ICANDAinrS  TO  COMPEL  OOMPANT  TO  BUPPLT 

  GAS,  I  8. 

SHUTTING  OFF  GAS,  |  9. 

  RIGHT  TO  RESTRAIN,  |  10. 

ACTIONS  FOR  FAILUBE  OB  BBTUSAL  TO  BUP* 

PLY  GAS,  I  11. 

  NATCBE  OP  ACTION,  |  12. 

—  COUPLIANOB  WITH  STATUTE  AS  PBK- 

REQUI8ITE.  I  18. 

  DEMAND  FOB  GAS,  t  14. 

  TENDER  OR  PAYMENT  OP  AMOUNT  DUB, 

I  15. 

  SUFFICIENCY  OF  TENDER  OP  AMOUNT 

DUE,  I  16. 
OONTBAOTS  TO  SUPPLY  OAS.  |  17. 

AteUUra  Of  offlo*  at  In^Mter  af  gM  iMtm.  8m 

CallfornU,  |  17. 
Bight  to  wjefn  hnMh  of  eomxMl  to  foxiUh  gu. 

8m  Injnnctioii,  |  B8. 
Loeathni  of  gM  taiMli.   8m  lOnn  uid  mnmlL  1 

8». 


8  1.  Bbmlc^  BegDlatlm  of  CHunrorks. 

Ja]  Municipal  ordinances  confining  the  erec- 
tion and  maintenance  of  gasworks  within  de- 
fined limits,  and  changing  such  limits,  held 
valid  and  enforceable  under  the  police  power, 
on  the  authority  of  Dobbins  t.  City  of  Los 
Angeles,  139  Cal.  179,  96  Am.  St.  Bep.  95,  72 
Pac.  970.— Daly,  In  re,  189  CmL  216,  72  Pac. 
1097. 

[b]  A  eonnty  ordinanee  made  it  a  misde* 
meanor  to  erect  or  maintain  gasworks  within 
a  certain  district.  Thia  district  was  sparsely 
settled,  and  contained  only  fifteen  dwelling- 
honses  in  'all,  none  of  which  were  nearer  than 
three  hundred  yards  to  a  gas  plant  which  was 
located  within  such  district  at  the  time  the 
ordinance  was  passed.  Held,  that  the  ordin- 
ance was  unreasonable  and  Toid.— Smith.  Id 
re,  143  CaL  368,  77  Pac  180. 

[e]  Constitution,  article  4,  section  88,  pro- 
Ttding  that  the  legislature  shall  pass  laws  for 
the  regulation  and  limitation  of  charges  for 
services  performed  and  commodities  furnished 
by  gas  corporations,  does  not  require  or  au- 
thorize the  legislature  to  take  away  the  right 
given  incorporated  cities  by  Constitution, 
article  11,  sections  11,  19,  to  regulate  the 
eharges  of  gas  companies  within  their  limits, 
nor  does  the  failure  of  the  legislature  to  pass 
the  prescribed  laws  suspend  or  hold  in  abey- 
ance the  right  of  such  cities  to  regulate  gas 
rates;  but  until  the  legislature  has  acted  the 
right  of  the  cities  to  act  exists  unhampered, 
except  so  far  as  restricted  by  general  prin- 
eiples  or  specific  provisions  of  the  fnndamen- 
tal  law. — Denninger  v.  Recorder's  Court  of 
City  of  Pomona,  145  Cal.  639,  79  Pae.  360. 

[d]  Constitution,  article  11,  section  11,  au- 
thorizing cities  to  make  and  enforce  local 
police  and  sanitary  regulations,  and  other 
regulations  not  in  conflict  with  general  laws; 
and  section  19,  providing  that  in  cities  hav- 
inff  no  mnnieipal  lighting  plant  any  indi- 
vidual or  corporation  shall  have  the  privilege 
of  using  the  streets  for  the  purposes  of  lay- 
ing pipes  upon  condition  that  the  municipal- 
ity shall  have  the  right  to  regulate  the 


charges  thereof — give  to  every  municipal  cor- 
poration the  right  to  regulate  the  charges  of 
any  fierson  or  corporation  supplying  gas  to 
the  city  or  its  inhabitants  through  pipes  laid 
in  the  public  streets;  and  fifth-class  cities  are 
given  the  power  to  carry  the  right  into  effect 
by  Statutes  of  1883,  page  250,  chapter  49,  pro- 
viding such  cities  with  a  board  of  trustees 
who  are  empowered  to  pass  ordinances  not  in 
conflict  with  the  federal  or  state  constitution 
or  laws. — Denninger  v.  Recorder's  Court  of 
.City  of  Pomona,  145  Cal.  629,  79  Pae.  360. 

§  2.   mght  to  Prohibit  Manofactnre  of 

Qas. 

[a]  Under  Constitution,  article  11,  section 
19,  giving  gas  companies  the  privilege  of 
using  city  streets  for  their  pipes,  etc.,  a 
county  has  no  power  to  prohibit  the  manu- 
facture of  gas,  though  it  may  regulate  its 
manufacture.— Smith,  In  re,  148  CaL  868,  77 
Pac  180. 

8  2Vs.  Oas  Companies. 

fa]  Gas  companies  are  within  the  meaning 
the  act  of  1853,  providing  for  the  forma- 
tion of  corporations  for  manufacturing,  etc., 
purposes,  "or  for  the  purpose  of  engaging  in 
any  species  of  trade  or  commerce,  foreign  or 
domestic '  '—People  v.  Blake,  19  Cal.  579. 

Van  AtiTHouTiBS  nox  Ophbb  States: 

15  li.  S.  A.  822,  note.  See,  also,  20  Cyc. 
1154-11S9;  24  Cent  Dig.,  cola.  2453- 
2458,  8  172. 

S  8.  Parmit  to  l*j  Pipes  In  Btreat— Natnzs 
and  Kecessl^. 

[a]  Requirement  by  a  city  of  a  permit  for 
laying  gas  pipes  in  a  street  is  not  an  exercise 
of  the  police  power;  it  being  otherwise  pro- 
vided that  the  work  shall  be  under  the  direc- 
tion of  the  superintendent  of  streets. — John- 
ston, In  re,  137  CaL  115,  69  Pac  973. 

[b]  That  it  is  the  purpose  of  a  company  to 
supply  gas  through  its  pipes  for  other  pur- 
poses than  light  will  not  deprive  it  of  the 
right,  under  Constitution,  article  11,  section 
19,  to  lay  pipes  in  street  for  supplying  gas- 
light.—Johnston,  In  re,  137  Cal.  115,  69  Pae. 
973. 

Fnt  AuTHOBims  fboic  Otheb  States: 

Bee  20  Cyc.  1156-1158;  24  Cent.  Dig.,  . 
eols.  2457,  2458,  8  8-  | 

8  4.   FabUc  or  Municipal  Oasworks. 

[a]  Under  Constitution,  article  11,  section 
19,  providing  that  in  a  city  having  no  public 
works  for  supplying  light,  anyone  may,  under 
direction  of  the  superintendent  of  streets,  and 
under  such  general  regulations  as  the  city  may 
prescribe  for  damages  and  indemnity,  lay 
pipes  in  the  streets,  so  far  as  necessary  for 
supplying  gaslight,  the  city  may  not  require 
a  permit.— Johnston,  In  137  CaU  115,  69 
Pac.  973. 
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§  6.   Validity,    Audit    uid    AUowance  of 
'  Claims  Against  City  or  County  for  Gas. 

[a]  City  mar  provide  for  payment  of  what 
gaa  ia  reasonably  worth,  thouffh  furnished  un- 
der a  void  contract. — San  Francisco  etc  Co. 

v.  Dunn,  62  Cal.  580. 

[b]  Auditor  is  justified  in  refusing  to  audit 
bills  of  a  gas  company  against  a  city  if  the 
company  ia  indebted  to  the  city  for  taxes. 
(Thornton,  J.,  concurring.) — San  Francisco 
Gas.  Co.  V.  Briekwedel,  62  Cal.  641,  646. 

[c]  Neither  the  auditor  nor  this  court  has 
power  to  review  the  judgment  of  the  super- 
visors with  reference  to  the  amount  allowed  a 

?as  company  as  to  the  actual  value  of  the  gas 
umished  and  the  repairs  made.— San  Fran- 
cisco Gas  liight  Co.  t.  Dunn,  62  Cal.  580,  583. 

[d]  The  board  of  supervisors  have  no  law- 
ful authority  to  delegate  to  persons  not  mem- 
bers of  that  board  the  power  to  fix  and 
determine  upon  the  amount  to  be  paid  by 
the  city  and  county  for  gas,  or ,  to  alienate 
from  the  board  its  power  of  final  determina- 
tion with  rcf^ard  to  auch  amounts;  and  the 
provision  of  the  contract  of  May  24,  1869,  for 
the  renewal  of  that  contract  was  therefore 
void. — San  Francisco  Gas  Ijight  Co.  v.  Dunn, 
62  Cal.  580,  582. 

[e]  Besolution  of  superrisors  adopting  the 
gas  rates  fixed  by  a  commission  and  adopting 
and  confirming  the  report  of  the  commission 
is  to  be  read  as  if  the  report  referred  to  were 
incorporated  in  it;  and  thus  read,  it  fixes  the 
rates  which  the  city  and  county  agreed  to 
pay.  Thus  read,  the  final  determination  with 
respect  to  the  rates  to  be  paid  was  exercised 
by  the  board  of  supervisors,  and  not  by  the 
commission.— San  Francisco  Gas  Light  Co.  v. 
Dunn,  62  Cal.  580,  583. 

[f]  Adoption  by  order,  duly  published,  of 
the  sums  agreed  upon  by  a  member  of  the 
board,  a  representative  of  a  gaa  company,  and 
s  third  person  by  them  selected,  is,  in  effect, 
the  fixing  by  the  board  of  supervisors  of  the 
sums  to  be  paid  by  a  city  in  a  legal  and  bind- 
ing manner. — San  Francisco  Gas  Light  Co.  t. 
Dunn,  62  Cal  580,  583. 

[g]  Each  time  a  claim  is  presented  by  a  gaa 
company,  which  ia  allowed  in  whole  or  in  part 
by  the  board  of  supervisors,  the  latter  employ 
their  legislative  function  of  deciding  it  to  be 
expedient  for  the  city  to  pay  at  the  rates 
named  in  the  bill,  and  also  enter  into  a  fresh 
contract  to  pay  the  sum  allowed. — San  Fran- 
cisco Gas  Light  Co.     Dunn,  62  Cal.  580,  588. 

[h]  In  mandamus  proceeding  by  gas  com- 
pany to  compel  an  auditor  to  audit  the  super- 
visors' allowance  for  gas  furnished  the  city, 
neither  the  plaintiff  nor  the  defendant  ia  at 
liberty  to  aver  or  admit  the  motive  which  in- 
duced members  to  vote  for  the  allowance  of 
the  claim  except  so  far  as  the  motive  can  be 
established  by  their  formal  and  recorded  ac- 
tion.—San  Francisco  Gas  Light  Co.  v.  Dunn, 
62  Cal.  580,  589. 

[i]  Contract  fixing  rates  of  gas  for  five  years 
is  valid,  if  not  expressly  prohibited. — San 
Francisco  etc.  Co.  t.  Dunn,  62  Cal  580. 


Foe  ADTsxnttnis  nou  Othb  BrAna: 

See  24  Gent.  Dig.,  eola.  8459,  2460,  S  4. 

8  6.  Obllgatloii  to  Biippl7  Oaa. 

[a]  Obligation  to  supply  gas  results  from 
statute,  not  from  contract. — Gallagher  v. 
Equitable  G.  L.  Co.,  141  Cal.  708,  75  Pac  329. 

Foe  Authorities  froh  Othzr  States: 

14  L.  R.  A.  669,  note.  See,  also,  20  Cyc. 
1160-1168;  24  Cent.  Dig.,  eols.  2460- 
2465,  S8  5-9. 


S  7.  Bight  to  Befuse  G«  to  One  Befiuliig  to 
Pay  Meter  Bent. 

[a}  Under  Civil  Code,  section  629,  declaring 
that  a  gas  company  must  supply  gas  to  any 
person  within  one  hundred  and  sixty  feet 
from  a  main  on  written  application,  a  com- 
pany has  the  right  to  refuse  gas  to  one  who 
refused  to  pay  rent  for  a  meter,  and  who  did 
not  consume  enough  gas  by  a  sixth  part  to 
pay  for  the  rent  of  a  meter,  though  other 
consumers  were  furnished  meters  free. — Smith 
T.  Capital  Gaa  Co.,  132  CaL  209,  64  Pac.  258. 

[b]  If  plaintiff's  case  was  unique,  there  was 
no  discrimination  against  him;  and  if  other 
consumers  of  gas  were  found  in  the  same 
category,  and  any  discrimination  existed,  it 
devolved  upon  the  plaintiff  to  allege  and 
prove  it — Smith  t.  Cfapital  Gas  Co.,  132  Cal 
209,  64  Pae.  258. 

§  8.  Mandamus  to  Ooiiv«t  Ooiupaiir  to  Sop- 

ply  Gas. 

[a]  Mandamus  will  lie  to  compel  gas  com- 
pany to  supply  all  persons  along  its  mains 
who  offer  to  and  do  comply  with  its  ratea  and 
regulations. — Gallagher  v.  Equitable  G.  L.  Co., 
141  Cal  708,  76  Pac.  329. 

g  9.   Shnttlng  off  OaB. 

[a]  It  aeems  that  company  may  shut  off  gas 
for  Dill  due  at  former  residence  of  consumer. 
Baker  t.  San  Francisco  G.  ft  E.  Co.,  141  Cal 
710-712,  75  Pae.  1132. 

[b]  Company  cannot  shut  off  supply  of  gaa 
so  long  as  consumer  does  not  refuse  or  ne- 
glect to  pay  for  it  as  required  by  his  con- 
tract.—Gallagher  T.  Equitable  Q.  L.  Co.,  141 
Cal  708,  76  Pae.  329. 

8  10.   Bight  to  Beetraln. 

[a]  Where  consumer  has  fully  complied  with 
contract  to  take  gas  for  certain  price,  he  may 
enjoin  company  from  shutting  off  the  supply. 
Gallagher  t.  Equitable  G.  L.  Co.,  141  Cal.  70S, 
75  Pac.  329. 

[b]  When  there  is  dispute  between  company 
and  consumer,  latter  may  have  his  rights  de- 
termined by  courts  and  enjoin  cutting  off  of 
supply,  pending  auch  determination. — Gal- 
lagher v.  Equitable  G.  L.  Co.,  141  Col  708, 
75  Pae.  329. 
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1 11.  Actl<nu  fn  FaOnre  or  BefuMl  to  Bop- 
ply  0«8. 

[a]  An  action  is  not  Bastaioable  against  a 
gas  eompaniy  supplying  a  city  with  gas,  to 
recover  liquidated  damages  for  failure  to 
■apply  the  oecnittnt  of  m  building  with  gas, 
under  section  629  of  the  Civil  Code,  where  it 
appears  that  the  ^s  company  notified  the 
plaintiff  of  its  readiness  to  supply  the  plain- 
tiff with  gas,  if  plaintiff  would  furnish  a 
meter,  or  agree  to  pay  fifty  cents  per  month 
as  rent  for  a  meter,  and  that  such  rent  was 
fair  and  equitable  under  the  circamstaneea 
of  the  case. — Smith  t.  Capital  Gas  Co.,  132 
CaL  209,  «4  Pae.  S58. 

Fob  AuTHOBFms  fboh  Othib  States: 
See  24  Cent  Dig.,  col.  2479,  }  18. 

i  12.   Nature  of  Action. 

[a]  Enforcing  contract  of  ^as  company 
operating  under  statute  compelling  it  to  sup- 
ply gas  is  not  action  for  specific  performance 
in  strict  sense. — Gallagher  Equitable  Q.  L. 
Co.,  141  Cal.  707,  709,  7S'Pac.  329. 

I  13.   OompUaoee  iritii  Statote  m  Pe»- 

reqvisite. 

[a]  One  suing  for  liquidated  damages  under 
section  629,  Civil  Code,  must  show  strict  com- 
pliance with  terms  of  that  section. — ^Baker  v. 
San  Franoisoo  Q.  &  E.  Co.,  141  Cal.  712,  75 
Pae.  1132. 

I  14.   Demand  for  Chu. 

[a]  Where  the  demand  did  not  specify  the 
amount  of  gas  needed,  or  that  more  gas 
would  be  required  than  the  occupant  of  the 
house  had  been  in  the  habit  of  using,  the 
gas  company  was  justified  in  assuming  that 
no  more  was  required  under  the  demand. — 
Smith  T.  Capital  Gas  Co.,  132  CaL  209,  64  Pae. 
258. 

%  15.    Tander  oz  PaTinant  of  Amoimt 

Due. 

[a]  Bight  of  action  under  section  629,  Civil 
Code,  is  given  only  on  and  after  actnal  pay- 
ment of  amount  due  gas  company  or  tender 
under  section  1500,  Civil  Code. — Baker  v.  San 
Francisco  G.  ft  E.  Co.,  141  Cal.  712,  75  Pac. 
1132. 

I  16.   Snfflciencr  of  Tonder  of  Amoimt 

Due. 

[a]  Failure  of  company  to  accept  tender  of 
amount  due  for  gas  does  not  give  right  of  ac- 
tion under  section  629,  Civil  Code.  There 
must  be  bank  deposit  prescribed  by  section 
1500,  Civil  Code. — Baker  v.  San  Francisco 
G.  &  E.  Co.,  141  CaL  718,  76  Pae.  1132. 

1  17.  OoatnwtB  to  BamflJ  Ou. 

[a]  It  is  not  necessary  to  valid  contract 
that  gas  company  agree  to  supply  gaa,  for 
it  is  bound  by  statute  to  do  so.   It  can  only 


fix  the  rate  and  enforce  reasonable  regnlation 
as  to  aervice.— Gallagher  v.  Equitable  O.  Zi. 
Co.,  141  CaL  708,  75  Pae.  329. 

[b]  Contract  to  take  gas  at  certain  price 
is  valid  and  need  not  name  definite  period 
of  time  for  its  continuance. — Gallagher  v. 
Equitable  G.  L.  Co.,  141  CaL  706,  707,  709,  75 
Pae.  329. 

GAS  COMPANIE& 

GASOLINE. 

KMplac  gasollM  on  lanred  premises  as  aveldlai 
ptUiif.   Bee  Insuuea,  i  9S. 

GAS  WORKS. 

Kaalelpal  nfSIatlon  of.   8m  Gas,  |  L, 

GATES. 

BreoUea  vt,  mtms  blgbwar  m  preventing  estalillali- 
msut  of  Ugbwar  IV  pteioripttOB.  flee  Blfh< 
mirs,  I  IS. 

GENERAL  AGENTS. 

8se  Pxtnelpd  and  Agent. 

GENERAL  AVERAGE. 

■m  supping.  I  81. 

GENERAL  BEQUEST& 

flee  Wills.  I  8S9I 

GENERAL  CREDITORS. 

Blgbta  as  to  propartr  truiifaxrsd  by  deWoi,  8m 
TnadnltBt  Oonvejraneei,  i  110. 

GENERAL  DEMURRER, 
flee  vmuag,  ||  118-120. 

GENERAL  DENIAL. 

In  eMl  pleading,   flee  FlaadlBb  i  7Q. 

• 

GENERAL  DESCRIPTION. 

Oenflral  and  ipedfio  d«scrlptton  of  sans  tract  In 
deed.    0M  DMdi,  |  SO. 

GENERAL  DEVISEa 

Am  WlUa,  I  330. 

GENERAL  ELECTION. 

Deflsed.   Am  Elections,  f  14. 
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GENERAL  ISSUE. 

8n  Flndlnf,  I  68. 

GENERAL  LAWS. 

Bm  SUtBtM. 

GENERAL  LEGACIES. 

AbftUmmt  of.   Am  Willi,  i  Ml. 

GENERAL  PRAYER. 

las. 

GENERAL  REFUTATION. 

Brtft1>Iltbm«nt  of  poblle'a  bosndulM  b7.   Bm  Bri- 
dUM,  i  S70. 

GENERAL  TERMS. 

LlmlteUoa  of  csDeral  tarmi  of  dMd  by  putloabr 
tMmi.    8m  DMds,  I  70. 

GENERAL  VERDICT. 

In  erinlul  euei.    Bm  Oxlmliul  Lkw,  |  489. 
In  eivU  cMii.   Bm  Trial,  yru,  A. 

GENUINENESS  OF  WRITINO, 

PrMunytloB  In  tent  at.   8m  BvMhim,  |  S7. 

GEOGRAPHICAL  FACT& 

JWloUl  BottM  Of.   IM  EtMcdob,  11  0-7. 

GEOLOGT. 

JvdIeUl  aoUM  of  seologlad  fonuUsB  of  itato. 
8m  BtUodm,  I  IS. 

GESTAE. 

Bm  gMtM.   Bm  BrldODM,  IT,  B. 

GHOULS. 

Sm  EaMnrtoTB  and  Admlalitnton,  XT. 

GIFTS. 

Znclndo  TOloataiy  ti»ns(«ri  of  prcjMitjr  wltlutirt 
MiulderftUoa,  wbctbor  ezecntad  or  to-  Uk«  tttte* 
on  tbe  d«ath  of  tbe  gtnt,  ud  ucopUnM  and  rero- 
cfttloD  tboreof;  utoio,  na«i«Uos,  nllditr.  iBd- 
draU,  oponttoB,  and  offMt  of  niA  tmiffoxi;  tri* 
donM  nlattng  tboiMo;  utd  iliMo  *nd  UaUllUM 
of  pMttoo  tlionto  M  botmoB  UumMliu  and  u  to 
otbon  In  guwisL 

L    INTER  VIVOS,  §9  1-18. 
n.    CAUSA  MORTIS,  §§  19-30. 

DtfUagnlAcd  fnn  ataadonmoat.   Bm  AlMUtob. 
mant,  |  10, 


BlfU  of  doner  to  aoqidro  aOfarM  tlUa.  8m  Ad- 

TtTM  ^OMOHlen.  I  11. 

Tml  gift  u  Oder  of  Utla  nflUdOBt  to  raitalB  tltla 

b7  preicriptlon.    Bm  AdnrH  PoiMMlon,  i  95. 
TaUdity  of  law  forbidding  gUt  of  atmt-car  traaa> 

tor.    Bm  OonstdtntloBal  Law,  1  123. 
In  fraud  of  righto  of  etadlteia.   Bm  ftindnlonl 

OenTorancef,  |  17. 
Batmen  bnoband  and  wUa.   Bm  Buband  and 

WUo,  I  S7. 

Tropertr  of  vlfo  acqnlrod  br  gift  as  bar  MparaCa 
property.    Bm  Hnaband  and  Wlfo,  |  08. 

Proporty  acquired  by  gift  aa  Mmmnnl^  pfoparty. 
Bee  Hnaband  and  Wife.  |  198. 

To  Infanta.   Bm  Infanta,  |  10. 

Bomotanaaa  glfla  to  ebarltiea.  Bm  Parpetoltlaa, 
II  S,  10. 

DonaUona  itf  pVbUa  laada.  Bn  MUla  Landi,  H 
«1,  4S. 

Bight  to  apaeUeilly  atf  M«a  patfaraaDM  of.  Bm 

BpeeUo  PerformaBM,  I  SO. 
Blgbt  to  reeoTor  for  volnrtaxy  aanlaoa.   Bm  Work 
and  Labor,  1 1. 


X,  INTER  VIVOS. 

NATTTBE  AND  RINDS,  |  1. 

IK8TROMENT8  AND  AOTB  CONSTITUTING,  |  S. 
DISTINGUISHED  FBOM  OTHEB  TBAHSAOTIONI^ 
I  8. 

POWER  TO  UAKX  GIFT,  |  4. 
GIFT  OF  BEAL  E8TATB.  |  0. 
TIME  OP  TAKING  STFBCT,  |  8. 
INTENT,  I  7. 
DELITEBT,    |  8. 

  RETENTION  OF  POSSESSION  BT  DONOB 

FOR  DONEE,   |  9. 
ACCEPTANCE,  |  10. 

PARTICULAR    KINDS    OP  FBOPEBTT—BANK 
DEPOSIT,  I  11. 

  NOTE,  CHECK  OB  ICOBTOAOB,  |  U. 

CONDITIONAL  GIFTS,  I  IS. 
VALIDITY,   t  14. 

REVOCATION  AND  RESCISSION.  |  18. 

OPERATION  AND  EFFECT,  |  1«. 

ACTIONS  CONCERNING  GIFTS— ADMISSIBILrPT 

AND  SDFFICIENCT  OF  EVIDENCE.  |  17. 
 QUESTIONS  FOB  OOUBT  AND  JURT,  |  18. 

I  I.  Natnn  and  Klnda. 

[a]  Under  the  Uez^iL  Spaniah,  and  eom- 
inon  law,  donations  are  of  three  classes — pure, 
remaneratory,  and  conditional.  They  are 
pnre  when  made  without  coDdition,  as  chari* 
ties;  remuneratory,  when  required  by  no  legal 
obligation,  but  are  made  from  a  regard  for 
BerviceB  rendered,  as  pensions;  conditional, 
when  accompanied  with  provisions  intended 
to  secure  the  purposes  for  which  they  were 
made,  as  grants  of  land  for  institutions  of 
benevolence,  for  hospitals,  schools,  asylums, 
and  the  lik&— Koe  v.  Card,  14  CaL  570. 

Fob  AuTE(nmi8  psok  Othib  Siatbsi. 
See  80  Cyo.  1102. 


S  2,  InatromentB  and  Aeto  Ooostttottns. 

[a]  An  instrument  reciting:  "I  am  leaving 
for  B.,  and  befor«  1  atari  I  writ«  thio  io  to 
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certify  that  it  ia  my  wish  that  M.  shall  not 
be  asked  for  the  money  she  borrowed  from  me 
or  the  interest  on  it.  She  and  I  hare  a  per- 
fect understanding  about  my  business" — does 
not,  on  its  face,  import  a  gift,  or  an  intention 
to  forgiTe  the  debt.--CoUiu  t.  Maude,  144 
CaL  289,  77  Pac.  945. 

p>]  Under  CivU  Code,  aections  1146,  1147,  a 
gift  cannot  be  made  by  declaration  of  inten- 
tion to  pay  money. — Townaend  Sullivan 
(CaL  App.),  84  Pac.  435. 

re]  Certain  facts  held  to  show  a  gift  within 
Civil  Code,  sections  1146,  1148.— Stewart 
Whlttemore  (CaL  App.),  84  Pac  841. 

IVMt  AnTHOKims  nou  Othib  States: 

Conveyances  which  must  be  regarded  as 
gifts:  05  Am.  St.  Bep.  798,  note. 


f  3.   Dlatlngntahed  from  Other  Transactionfl. 

[a]  Where  Bartolome  Bojorques  conveyed  to 
his  eight  children  eight-ninths  undivided  of  a 
valuable  six-league  ranch  in  consideration  of 
love  and  affection,  "and  in  the  further  con- 
aideration  of  four  hundred  and  sixty-one  dol- 
lars to  him  in  hand  paid  by  said  parties  of  the 
second  part,"  held,  that'enough  appeared  on 
the  face  of  the  deed  itself,  in  view  of  the 
value  of  the  property  conveyed  in  comparison 
with  the  paltry  sum  named,  and  in  view  of 
the  condition  of  .the  parties,  their  relations, 
and  the  surrounding  circumstances,  to  show 
the  transaetion  a  donation,  and  not  a  sale. — 
Salmon  v.  Wilson,  41  Cal.  595;  overruling 
Tnstin  v.  Faught,  28  Cal.  241,  where  this  deed 
was  held  not  to  be  a  gift. 

[b]  In  determining  the  character  of  a  deed, 
claimed  and  purporting  to  be  a  gift,  but  also 
expressing  a  money  consideration,  resort  must 
be  had  to  the  instrument  itself;  but  if  it  can 
be  ascertained  from  its  face,  interpreted  in 
the  light  of  surrounding  facts,  that  it  was  in- 
tended to  be  a  gift,  it  will  be  so  held,  with- 
out the  need  of  proof  aliunde  on  that  point. — 
Salmon  v.  Wilson,  41  CaL  S95, 

[c]  Where  a  person  requested  a  loan  to  buy 
certain  stock,  and  the  person  applied  to  agreed 
to  make  it,  but  gave  a  third  person  money 
to  buy  the  stock,  and  then  turned  it  over  to 
the  applicant,  who  offered  to  execute  notes 
to  cover  the  amount,  it  does  not  constitute  a 
loan  if ,  as  a  matter  of  fact,  the  person  ap- 
^ed  to,  notwithstanding,  made  it  as  a  gift.— 
Helm  T.  Martin,  69  CaL  67. 

[d]  After  the  death  of  an  employee  of  a 
railroad  company,  the  latter  paid  money  to 
the  widow  and  executrix  on  a  voucher  read- 
ing: "To  Mrs.  A.  J.  B.,  Dr.;  Por  arnonnt  al- 
lowed, which  would  equal  the  salary  of  the 
late  A.  J.  S.  for  the  months  of,"  etc.,  and 
indorsed:  "For  allowance."  Held,  that  the 
money  did  not  belong  to  deceased  'e  estate,  but 
wss  a  gift  to  his  widow,  and  it  was  immaterial 
that  she  did  not  know  that  it  was  a  gift. — 
Stevens'  Estate,  83  Cal.  322,  17  Aoi.  St.  Bep. 
£52,  S3  Pac.  370. 

CU.  Dtgeit.  ToL  9—160 


S  4.   Power  to  Hake  Gift 

[a]  Oiver  has  right  to  regulate  disposal  and 
designate  donee  of  gift. — Stevens,  In  re,  83 
Cal.  325,  17  Am.  St.  Bep.  252,  23  Pac.  379. 

[b]  Person  in  possession  of  all  his  faculties 
has  right  to  dispose  of  all  of  bis  property  as  he 
sees  fit,  and  a  voluntary  disposition  will  not 
be  set  aside  simply  because  the  donor  has 
devested  himself  ox  all  of  his  property. — So- 
beranes  v.  Soberanes,  97  Cal.  140,  31  Pac.  910. 

Fm  AuTBOBimB  isok  Other  States: 

See  20  Cyc.  1193;  24  Cent  Dig.,  eols. 
2493,  2494,  SS  11-13. 


S  6.  aift  of  Beal  BsUto. 

[a]  Gift  may  be  made  of  real  estate,  if  pos^ 
session  is  given  and  taken  under  the  gift,  and 
acts  done  by  the  donee  to  carry  out  the  pur- 
pose of  the  gift.— Bakersfleld  Town  Hall 
Assn.  T.  Chester,  55  CaL  98. 

[b]  An  executed  parol  gift  of  land  by  a 
father  to  his  daughter  vests  in  her  his  interest 
in  the  land.— Tnitree  Polhemns,  108  Cal. 
670,  41  Pac.  806. 

[c]  A  parol  gift  of  real  estate  in  praeaentl 
will  be  enforced  in  equity  against  the  donor 
or  bis  representatives,  if  the  donee  enters  into 
possession,  and  makes  valuable  and  perma- 
nent improvements.— Bnrris  T.  Landers,  114 
CaL  310,  46  Pac  162. 

Teat  AuTHoiuTus  FBOic  Other  Statbb: 

Sea  20  Cyc.  1211;  24  Cent.  Dig.,  cols. 
2488,  2489,  {  6;  eoL  2491,  {  8. 


fi  9.  Tlmo  Of  TaUng  Effect. 

[a]  If  intended  gift  is  to  take  effect  In 

future  there  is  no  gift,  but  only  a  promise 
to  give;  and  a  gift  to  take  effect  at  the  death 
of  the  donor  is  void. — Zeller  v.  Jordan,  lOS 
CaL  143,  38  Pac.  640. 

n>]  Gift  inter  vivos,  to  be  Talid,  must  take 
effect  at  once,  and  there  must  be  nothing  re- 
maining to  be  done  essential  to  its  validity.— 
Zeller  v.  Jordan,  105  Cal.  143,  88  Pac.  640. 

[c]  Where  one  refuses  to  accept  the  money 
which  his  wife's  daughter  owes  him,  but,  on 
his  wife  insisting  that  he  should  accept  it,  he 
tells  her  to  take  it  and  use  it  herself,  and  shtt 
does  take  it  from  a  loan  thereafter  obtained 
on  the  daughter 's  property,  the  gift  is  to  take 
effect  at  onee,  and  so  is  a  valid  gift  inter 
vivos.— Williams  Tam,  181  Cal.  64,  63  Pac. 
133. 

Fob  Authorities  pbou  Other  States: 

See  ^0  Cyc.  1209;  24  Gent.  Dig.,  cols. 
2491,  2492,  {  9. 

$  7.  Intent 

[a]  A  direction  by  the  donor  to  the  donee 
to  pay  certain  debts  of  the  donor  is  incon- 
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sistent  with  an  intention  to  make  a  gift  of 
the  money  to  the  donee. — ^Hart  t.  Eetehom, 
121  Cal.  426,  63  Pac.  931. 

IV»  AuTKOsiTiES  ROM  Othek  Statkb; 

See  20  Gyc.  1194;  24  Gent  Dig.,  coll. 
2494,  2495,  S  14. 

8  8.  Delivery. 

[a]  A  mere  wish  or  desire  of  the  oconpant 
when  he  leaves  the  possession  that  another 
may  next  occupy,  withont  being  commani- 
eated  to  that  other  person,  and  assented  to 
by  him,  and  accompanied  by  a  transfer  of 
possession,  does  not  amount  to  a  gift. — ^Bieh- 
ardson  v.  McNolty,  24  Cal.  339. 

[b]  A  gift  is  not  perfect,  nor  does  any  in- 
terest pass  to  the  proposed  donee,  until  there 
has  been  a  delivery  by  the  donor  and  an  ac- 
ceptance by  the  donee. — Dow  t.  Qonld  At 
Ciirry  Silver  Min.  Co.,  31  Gal.  629. 

[c]  Unless  the  property  in  the  thing  given 
vests  in  the  donee,  it  remains  in  the  donor; 
and  a  mere  purpose  on  his  part  to  make  a 
future  gift  is  incapable  of  enforcement.  It 
is  the  delivery  by  the  donor  with  intent  at 
that  time  to  vest  title,  and  not  the  possession 
hj  the  donee,  that  makes  the  gift  effective. 
Hart  V.  Eetchnm,  121  Cal.  426,  53  Pac  931. 

[d]  An  indorsement  transferring  stock  was 
made  on  the  certificates,  reserving  dividends 
during  the  life  of  the  donor.  The  certificates 
were  placed  in  an  envelope,  and  delivered  to 
the  donee,  with  inBtruetion  not  to  open  it  nntil 
the  death  of  the  donor,  the  intention  being 
to  make  a  gift.  Held,  that  there  was  an 
executed  gift,  in  the  lifetime  of  the  donor,  of 
the  stock,  except  the  dividends  reserved, 
within  Civil  Code,  section  324,  making  stock 
personalty,  and  providing  for  its  transfer, 
by  indorsement  and  delivery  of  the  cer- 
tificates between  the  parties  thereto. — Cal- 
kins T.  Equitable  Building  etc.  Assn.  of  the 
United  States,  126  CaL  581,  59  Pac  80. 

[e]  A  father  executed  a  written  instrument 
transferring  to  his  dangliter  certain  real  prop- 
erty, and  assigning  to  her  his  interest  in  a 
partnership,  and  thereafter  continued  to  deal 
with  the  partnership  property  as  he  had 
formerly  done,  as  if  he  was  the  owner  of 
bis  original  interest  therein.  Held  that,  as 
the  interest  in  the  partnership  was  incap- 
able of  manual  delivery,  the  delivery  of  the 
written  instrument  was  a  sufficient  delivery 
to  make  a  valid  gift— Driscoll  v.  Driaeoli, 
143  Cal.  528,  77  Pac.  471. 

[f]  There  is  a  sufficient  delivery  of  posses- 
sion to  make  a  gift  complete,  if  a  gift  was  in- 
tended, where  a  husband  having  money,  the 
community  property  of  himself  and  wife,  de- 
posited in  a  bank  in  his  name,  gave  her  an 
order  on  the  bank  authorizing  it  to^  allow 
her  to  draw  the  money,  and  she  drew  it,  and 
deposited  it  in  her  own  name. — Spragne  v. 
Walton,  14S  Cal.  228,  78  Pac  64S. 

[g]  A  gift  of  corporate  stock  held  not  to 
pass  title  to  the  donees. — Nobis  t.  Learned, 
(Cal.  App.),  87  Pac.  402. 


§  9*   Betantlon  of  PoMasalai  by  D<mor 

for  Donee. 

[a]  Where  an  uncle  contracted  with  the 
mother  of  his  niece  to  provide  for  her  as  his 
own  child,  and,  in  part  performance  of  bis 
promise,  purchased  certain  real  estate,  the 
possession  of  which  he  delivered  to  the 
daughter,  as  a  parol  gift,  retaining  the  legal 
title  in  his  own  name,  and  the  niece  cared 
for  him  as  a  daughter  until  his  death,  she 
ma^,  after  his  death,  sustain  an  action 
against  his  administratrix  and  heirs  at  law 
to  have  it  adjudged  that  she  is  the  owner 
of  the  land  given  to  her  by  the  deceased. — 
Owens  T.  Mel^ally,  124  CaL  29,  56  Pac.  615. 

[b]  The  act  of  a  father  in  loaning  his 
money  and  taking  a  note  and  mortgage  there- 
for in  the  name  of  his  daughter  is  prima 
facie  evidence  of  a  gift  to  the  daughter,  even 
though  the  father  retains  possession  of  the 
note  and  mortgage.— Spitler  v.  Eaeding,  183 
Cal.  500,  65  Pac.  1040. 

[e]  Where  a  father  executed  a  written  in- 
strument assigning  certain  property  and  his 
interest  in  a  partnership  to  his  daughter,  and 
thereafter  continued  to  deal  with  partner- 
ship property  as  if  he  owned  his  former  in- 
terest therein,  such  action  did  not  impair  th« 
title  obtained  by  the  daughter,  restore  the 
ownership  of  the  property  to  the  father,  or 
entitle  his  administrator  to  the  possession 
thereof  .—Driseoll  DiiMoll,  143  CaL  528,  77 
Pae.  471. 

§  10.  Acceptance. 

[a]  Where  a  mining  claim  is  left  with  a 
desire  that  a  particular  person  may  acquire 
it,  and  the  desire  is  not  communicated  to, 
and  the  claim  accepted  by,  him,  and  accom- 
panied by  a  transfer  of  possession,  it  does 
not  amount  to  a  gift. — ^Biehardson  v.  Mc- 
Nulty, 24  CaL' 339. 

[b]  Neither  under  the  civil  nor  the  common 
law  is  a  donation  valid  and  obligatory  nntil 
it  is  accepted.— De  Levlllain  t.  Evane,  89  CaL 
120. 

IVm  AuTHOsmiiS  tboh  Othd  States: 

See  20  Cyo.  1209;  24  Cent  Dig.,  cole. 
2495,  2496,  {  18. 

S  11.  Particular  Kinds  of  Property— Bank 

Deposit 

[a]  Where  decedent  gave  a  third  person  a 
check  and  an  assignment  of  a  deposit  of 
money,  with  directions  to  dispose  of  a  por- 
tion of  it  in  a  specified  manner,  payments 
made  by  such  person  in  compliance  with  de- 
cedent's  directions  were  raud  gifts.— Beals 
V.  Crowley,  59  CaL  665. 

fb]  A  gift  of  a  check  and  certificate  of  de- 
posit is  established  where  the  donor,  being 
a  business  man,  after  having  expressed  his  in* 
tention  to  make  the  gift,  indorses  the  Cheek 
and  certificate,  which  he  had  left  in  the 
hands  of  the  donee  for  safekeeping,  and  rede- 
livers them  to  the  donee,  who  eoUeets  then. 
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the  donor  never  Mking  for  them  or  their 
proceeds  again.— Field  t.  Shorb,  99  CkL  861. 
34  Pae.  504.  ^ 

[e]  Upon  the  deposit  of  money  which  ia 
the  aeparat*  property  of  the  wife,  the  tak- 
ing of  a  passbook  showing  an  account  in 
the  names  of  the  haaband  and  faia  wife, 
' '  and  payable  to  the  order  of  either  of 
them,"  does  not  by  the  form  of  the  deposit, 
indicate  any  gift  to  the  hasband,  or  any 
joint  interest  of  both  parties  in  the  deposit 
with  right  of  survivorship,  or  change  the 
rales  applicable  to  a  deposit  of  the  wife's 
aeparate  property  in  the  alternative  namea 
of  the  husband  or  wife.~-I>enigan  v.  San 
Francisco  Sav.  Union,  127  GaL  142,  78  Am. 
St.  Bep.  85,  59  Pae.  890. 

[d]  Upon  the  deposit  of  money  which  la 
the  separate  property  of  the  wife  in  a  sav- 
ings bank,  the  taking  of  a  passbook  show- 
ing an  aeconnt  with  the  bank  in  the  alterna- 
tive names  of  the  haaband  or  wife,  is  con- 
sistent with  the  desire  of  the  wife  to  give 
her  hasband  aothority  to  withdraw  the 
money  for  her  nee,  when  needed;  and  the 
wife  having  retained  the  right  to  withdraw 
the  whole  of  the  money,  and  14ie  passbook 
not  being  shown  to  have  been  delivered  by 
her  to  the  hoaband,  nor  possessed  by  him 
until  after  her  death,  no  gift  to  the  husband 
is  shown  or  indicated,  bat  the  money  re- 
mained the  separate  property  of  the  wife, 
and  ia  to  be  administered  npon  as  such.~ 
Denigan  v.  Hibemia  Sav.  etc.  Soc,  127  OaL 
137,  78  Am.  Bt.  Bep.  35,  59  Pac.  390. 

Fob  Authobities  ntou  Otheb  States: 

I  Gift  of  deposit  of  money  in  bank  in  the 
name  of  another:  89  Am.  Bep.  310, 
note. 

When  deposit  in  bank  amounts  to  gift: 
23  Am.  Bep.  451,  note;  19  L.  B.  A. 
700,  note.  See,  also,  20  Cyc.  1204, 
1205;  24  Cent.  Dig.,  cols.  2531-2541,  8S 
52-57;  col.  2554,  {  66. 


112. 


Note,  Check  or  Mortgags^ 


[al  Delivery  of  a  cheek,  drawn  on  a  fond 
in  bank,  under  an  agreement  that  the  payee 
ia  not  to  nse  it  until  after  the  death  of  the 
maker,  is  not  a  sufficient  delivery  of  the 
fund  to  constitute  a  gift  inter  vivos.— Zeller 
T.  Jordan,  105  Cal.  143,  38  Pac.  640. 

[b]  The  fact  that  a  mortgagee  intended 
the  note  and  mortgage  to  pass  by  gift  to  an 
^competent  daughter  for  whom  the  father 
baa  obtained  letters  of  gnardianshljk  and 
that  the  same  have  been  entered  in  uia  In- 
ventory of  her  estate  as  the  property  of 
the  incompetent,  is  not  auffieient  of  itswt  to 
establish  a  ^t,  there  being  no  delivery  or 
assignment  of  the  note  and  mortgage  to 
the  daughter,  and  no  indorsement  of  the 
note  payable  to  his  order  by  the  mortgagee. 
Oiaelman  v.  Starr,  106  OaL  661,  40  Paa.  8. 

[e]  A  note  executed  withont  eonsidera^n 
is  not  enforceable,  as  between  the  donee  and 
donor,  or  hia  estate,  aa  a  gift  inter  Tivoi^  niw 


aa  a  sift  eanaa  mortia^— Traey  t.  Alvord, 
118  Car«54,  60  Pac  767. 

FoK  AuTiununu  noic  Othib  States: 

Bee  20  Cye.  1206;  24  Cent.  Dig.,  eols. 
8641-2652,  8S  68-68. 

§  IS.  Conditional  Olfta. 

[a]  Conditions  of  fencing,  bnilding,  paying 
municipal  fees,  etc.,  attached  to  grants  of 
town  lots  by  the  municipal  anthorities,  take 
from  the  grants  their  character  aa  pure  dona- 
tions; bat  the  grants  are  none  the  less  dona- 
tiona^Noe  v.  Card,  14  Cal.  576. 

fb]  Donations  both  civil  and  eommon 
law  may  be  accompanied  with  conditions 
the  performance  of  which  may  be  required 
for  the  possession  or  enjoyment  of  the  prop- 
erty donated;  but  the  conditions  do  not  nec- 
essarily make  the  transaction  a  sale. — Noe  v. 
Card,  14  CaL  576. 

[c]  Where  a  father  made  a  deed  of  gift  to 
his  eight  children  of  eight-ninths  undivided 
of  a  large  grant,  reserving  one-ninth  to  him- 
self, "to  be  laid  out  on  that  part  of  said 
rancho  on  which  I  now  reside,"  held  that  the 
actual  location  of  the  reserved  ninth  was  not 
a  condition  precedent  to  the  vesting  of  the 
title  to  their  undivided  portions  in  the  chil- 
dren.—Salmon  T.  Wilaon,  41  Cal.  595. 

Fob  ADTHOBmES  from  Otheb  States: 

See  20  Cyc.  1210,  1211;  24  Cent.  Dig., 
cola.  2559-2563,  St  68-71. 

§  14.  VaUdlty. 

[a] '  The  mere  fact  that  a  mother,  who  was 
old  and  illiterate,  did  not  have  independent 
advice  is  po  ground  for  setting  aside  a  gift  of 
all  her  property  to  one  of  her  sons,  made 
freely,  and  with  a  full  understanding  of  its 
effect;  nor  is  the  age  of  the  mother  (65 
years),  standing  alone,  a  suflBcient  ground.— 
Soberanes  v.  Soberanes,  97  CaL  140,  81  Pac 
910. 

Fob  AuTHOBrnBs  tboh  Otheb  States: 

34  L.  B.  A.  297,  note.    See,  also,  24  Cent. 
Dig.,  cols.  2564-2567,  S§  72-74. 

8  16.  Bevocation  and  Bosclaslm. 

ia]  A  gift  by  a  mother,  old  and  illiterate, 
all  of  her  property  to  one  of  her  sons, 
to  Uie  exelnsion  of  her  other  children,  will 
not  be  set  aside  at  the  suit  of  the  mother,  on 
the  ground  that  the  gift  strip*  her  of  all  her 
property,  and  leaves  her  dependent  on  the 
charity  of  others,  where  it  affirmatively  ap- 
pears that  the  gift  waa  execated  by  the 
mother  while  in  possession  of  all  her  faenlties, 
with  a  full  understanding  of  all  the  faets  and 
tiio  effect  of  the  transfer,  and  in  the  exeen- 
tioB  of  a  purpote  long  entertained  by  her, 
originating  in  a  desire  to  show  her  apprecia- 
tion of  the  son's  devotion  and  aerviees,  and 
that  she  waa  not  the  victim  of  hia  artifleea 
and  contrivances,  nor  of  undue  influence  ex* 
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erted  by  him. — Soberones  t.  Soberanei,  97 
Cal.  140,  31  Pac  910. 

[b]  Civil  Code,  Bection  1151,  provides  that 
a  gift  in  view  of  death  may  be  revoked  by 
the  giver  at  any  time.  A  person  made  a  gift 
causa  mortis  to  defendant,  and  before  her 
death  she  brought  an  aetion  to  revoke  the 
gift,  but  died  before  trial.  Held,  that  the 
commencement  and  prosecution  of  the  action 
was  sufGcient  to  revoke  the  gift,  though  it 
did  not  proceed  to  judgment  on  aeeonnt  of 
the  death  of  the  donor. — Adams  v.  Atherton, 
132  Cal.  164,  64  Pac.  283. 

[c]  The  intention  of  the  donor  to  revoke 
the  gift  is  snfiBeiently  brought  to  the  knowl- 
edge of  the  donee  by  the  service  of  the  sum- 
mons and  complaint  in  the  action  to  revoke 
it.— Adams  T.  Atherton,  132  CaL  164,  64  Pac 
283. 

[d]  Where  6ne,  for  the  purpose  of  making 
a  gift,  draws  and  delivers  a  check,  and  asks 
the  payee  not  to  present  it  till  after  the 
donor's  death,  such  death  revokes  the  gift, 
under  Civil  Code,  section  1147,  providing  that 
a  verbal  gift  is  invalid  unless  accompanied 
by  a  delivery  of  the  thing  given,  or  of  the 
means  of  obtaining  its  poBsession  and  con- 
trol. Judgment  66  Pac.  740,  reversed. — Pul- 
len  V.  Placer  County  Bank,  138  Cal  169,  71 
Pac.  83. 

Fob  AnTBOBmia  fboic  Otheb  States;  . 

See  20  Cyc.  1212,  1213;  24  Cent.  Dig., 
eolB.  2497-2502,  8  20. 

§  16..  Operation  and  Eftect 

.[a]  Where  a  deed  of  gift  contained  a  pro- 
vision that  it  was  made  ^'subject,  however,  to 
the  payments,  conditions,  and  agreements 
specified  and  contained  in  a  certain  indenture 
of  mortgage,"  held,  that  by  accepting  the 
deed  the  grantees  did  not  become  personally 
liable  for,  or  assume  the  payment  of,  the 
mortgage  debt,  and  that  the  transaction  was 
not  thereby  rendered  a  sale. — Salmon  v.  Wil- 
son, 41  Cal.  595. 

Fob  AoTHOBrnra  took  Otbib  Statu: 

See  20  Cyc.  1216,  1217;  24  Cent.  Dig., 
ool.  2495,  S  16;  coL  2502,  t  81;  cols. 
2567-2572,  9S  75-78. 

§  17.  AcUons  Ooncernlng  OMfts-^AdmisBiMt 
ity  and  Sofflciency  of  Evldenee. 

[a]  Defendant  testified  that  plaintiff's  in- 
testate, after  furnishing  money  for  the  pur- 
chase of  stock  for  defendant,  refused  to  take 
his  note  for  the  same,  stating  that  he  made 
defendant  a  present  of  it,  which  testimony 
was  corroborated  by  a  witness  who  was 
present  on  the  occasion.  Defendant  also  tes- 
tified tlutt  subsequently  plaintiff's  intestate 
made  the  same  statement  to  him.  Held,  that 
the  facts  tended  to  show  that  the  transaction 
was  a  gift,  and  not  a  loan. — Helm  v.  Alartin, 
59  Cal.  57. 


[b]  Tn  an  action  for  an  aeeoi^ting  and  to 
set  aside  a  gift  as  made  when  the  donor 
was  insane,  it  appeared  that  he  wu  Tery 
close  in  money  matters,  and  uncleanly  in 
habits  and  dress;  that  he  shrank  from  the 
use  of  water,  and  objected  to  changing  his 
soiled  clothes;  that  he  talked  of  women  in 
an  obscene  way,  and  when  angry  swore 
badly;  that  he  played  on  the  piano  without 
extracting  any  music,  and  then  walked 
around  the  room  in  a  quaint,  unnatural  man- 
ner. These  were  his  characteristics  for 
months  before  his  death,  in  August,  1800. 
Held,  that  a  finding  that  deceased  was  sane 
until  July  1st — two  daya  before  he  made  the 
gift — and  insane  from  that  time  until  the 
date  of  his  death,  was  against  the  evidenea. 
Field  V.  Shorb,  99  Cal.  661,  34  Pac.  504. 

[c]  Intention  of  husband  to  make  a  present 
gift  to  wife  by  a  deed  delivered  to  a  third 
person  may  be  proved  by  his  own  declara- 
tions, whether  made  before  or  after  the  trans- 
action.—Ruiz  T.  Dow,  113  CaL  490,  4S  Pae. 
867. 

[d]  In  a  proceeding  to  remove  an  executor 
from  office  /or  failure  to  inventory  property 
belonging  to  the  estate,  evidence  on  his  part 
that  he  claimed  the  property  as  his  own  be- 
cause his  testator  gave  it  to  him,,  and  he  ob- 
tained possession  of  it  from  testator's  tenant 
under  a  written  order  for  its  delivery,  is  not 
sufficient  to  prove  a  gift  of  it  to  him. — ^Batb- 
geb's  Estate,  In  re,  126  Cal.  302,  57  Pac.  1010. 

[e]  When  the  claim  of  a  gift  is  not  asserted 
until  after  the  death  of  the  alleged  donor, 
clear  and  satiafactorp'  evidence  of  every  ele- 
ment which  is  iwmisite  to  constitute  a  gift  is 
required  to  snstwn  such  claim. — Denigan  v. 
Hibemia  Sav.  etc.  Soc,  127  CaL  137,  59  Pae. 
389. 

[f]  There  is  no  presumption  in  favor  of  a 
gift.   A  gift  in  its  natun  devests  the  donor 

of  all  title,  and  requires  a  renunciation  of  all 
claim  and  interest  of  the  donor  in  the  sub- 
ject of  the  gift.  The  retention  by  the  wife 
of  the  right  to  withdraw  the  whole  of  the  de- 
posited money  in  her  own  name  from  the 
bank  is  inconsistent  with  the  idea  of  a  gift 
thereof  to  her  husband. — Denigan  v.  Hibemia 
Sav.  etc.  Soc,  127  CaL  137,  59  Pac  389. 

[g]  Defendant  firm  had  been  acting  as 
banker  for  plaintiff's  testator  for  fourteen 
years,  and  K.,  a  member  of  the  firm,  had  been 
an  intimate  friend  of  testator.  Testator 
wrote  E.  on  the  thirteenth  day  of  January 
that  he  was  sick,  and  requested  K.  to  eall, 
which  he  did;  and  he  continued  to  visit  tes- 
tator until  he  died,  on  the  2lBt  of  January. 
E.  testified  that  on  the  14th  .of  January 
testator  requested  K.  to  call  a  lawyer,  as  he 
wished  to  leave  something  to  E.,  and  that  he 
insisted  thereon,  and  that  E.  then  attempted 
to  get  attorneys,  but  failed,  and  on  the  15th 
testator  told  him  to  draw  a  cheek  for  the 
amount  of  testator's  deposit,  and  that  he 
would  gire  it  to  the  children  of  K.,  and  the 
latter  drew  a  check  for  twenty-five  thousand 
dollars  of  such  deposit,  and  testator  signed  it, 
and  K.  had  the  money  transferred  to  his  ae- 
eonnt.  Tlie  testator  was  of  sound  mind,  left 
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no  TdatlTw  In  thii  eonntry,  and  waa  worth 
one  haodred  and  two  thousand  dollara,  and 
devised  all  his  property  to  his  brother,  a 
colonel  in  the  French  army.  Held,  sufficient 
to  sustain  a  judgment  for  defendant  in  an  ac- 
tion by  testator's  executors  to  recover  the 
amount  of  the  check  from  the  flriiL— IVsntz 
v.  Portsr,  182  CaL  49,  64  Pae.  92. 

[h]  Defendant  firm  had  been  testator's 
banker  for  fourteen  years.  Testator,  prior 
to  his  death,  wrote  a  member  of  such  firm 
that  he  was  sick,  and  requested  him  to  call, 
which  be  did,  and  he  continued  to  visit  tes- 
tator until  he  died.  Such  member  testified 
that  testator  requested  him  to  call  a  lawyer, 
as  he  wished  to  leave  something  to  him,  and 
that  he  attempted  to  get  attorneys,  but 
failed;  that  on  the  next  day  testator  told  him 
to  draw  a  check  for  the  amount  of  testator's 
deposit,  and  that  he  would  give  it  to  such 
member's  children.  Such  member  drew  the 
cheek  for  twenty-five  thousand  dollars  of 
such  deposit,  and  the  testator  signed  it,  and 
the  money  was  transferred  to  such  member's 
account.  The  testator  was  of  sound  mind, 
left  no  relatives  in  the  United  States,  and 
devised  all  his  property  to  his  brother  re- 
siding in  France.  Held,  that  such  evidence 
was  not  sufficient  to  raise  a  presumption  that 
the  money  was  received  for  the  use  of  the 
drawer,  since  there  was  no  relation  of  trust 
or  confidence  existing  between  the  parties. — 
Frantz  v.  Porter,  132  CaL  49,  64  Pac  98. 

[i]  In  an  action  for  money  loaned  by  a 
testator  to  the  defendant,  a  finding  that  cer- 
tain sums  sued  for  were  a  gift  from  the  dece- 
dent to  the  defendant  is  sufficiently  supported 
by  substantial  evidence  that  the  gift  was 
made,  notwithstanding  conflicting  evidence  as 
to  the  intention  of  the  testator  to  make  the 
^t.— BuBseU  T.  Langford,  135  CaL  356,  67 
Pae.  331. 

[j]  Testator's  will,  dated  a  short  time  after 
the  alleged  gift,  was  not  inadmissible,  as  not 
executed  at  the  time  of  the  transactions.— 
BosveU  V.  Langford,  135  CaL  356,  67  Pae.  331. 

[k1  Cm  an  issae  whether  money  deposited 
to  defendant's  credit  by  plaintiff's  testator 
was  a  gift  or  a  loan,  evidence  that  testator 
had  no  children  or  parents  to  provide  for 
was  admissible,  as  having  some  bearing  on  the 
probability  of  the  gift. — Bussell  v.  Langford, 
135  CaL  356,  67  Pac  331. 

[1]  In  an  action  by  an  administrator  to  re- 
cover a  deposit  made  by  the  decedent  in  a 
savings  bank,  claimed  by  an  intervener  to 
have  been  given  to  him  by  the  decedent,  the 
trial  court  was  the  judge  of  the  credibility 
of  the  intervener,  as  a  witness  in  his  own  be* 
half,  and  had  discretion  to  reject  hit  evidence 
t^en  by  deposition,  if  it  appeared  incredible 
and  nneoiTODorated  and  inconsistent  with  the 
eireumstaneefl.— Freese  ▼.  Odd  Fellowi'  Sav. 
Bank,  136  CaL  662,  69  Pae.  493. 

[m]  Evidenee  in  an  aetioB  to  foreeloM,  held 
•nffieient  to  soatain  the  finding  that  the  mort- 
Mgee  did  not  make  a  gdt  to  toe  mortgagor  of 
the  sum  evidenced  by  the  note  and  mortgage. 
CoUiu  T.  Maudi,  UA  CaL  289,  77  Pae.  945. 


[n]  In  an  action  a^inst  executors  in  which 
the  vUidity  of  certain  gifts  by  deceased  was 
involved,  the  exclusion  of  evidence  as  to  who 
were  the  relatives  of  deceased  and  the  amount 
of  the  estate  he  left  was  proper. — Stewart  v. 
Whittemore  (Cal.  App.),  84  Pac  841. 

Fob  Authobitiks  raoic  OiHrn  States: 

See  20  Cyc.  1219-1226;  24  Cent.  Dig., 
cols.  2574-2595,  55  81-100. 

$  18.   Qnestinu  for  Oonrt  and  Jnry. 

[a]  Defendant  had  requested  a  loan  of  plain- 
tiff's intestate,  which  the  latter  agreed  to 
make.  He  then  purchased  stock,  for  which 
purpose  the  loan  was  intended  to  be  used,  and 
tamed  the  stock  over  to  the  applicant.  There 
was  testimony  that  the  latter  then  offered  the 
alleged  lender  notes  to  cover  the  amount, 
but  the  latter  refused  them,  saying  that  it 
was  a  gift.  Held,  sufficient  to  warrant  a 
submission  to  the  juiy  whether  a  gift  or  a 
loan  was  intended.— Helm  t.  Martin,  59  CaL 
57. 

[b]  While  the  intention  of  the  grantor  in 
making  deed  of  gift  is  all-important  in  de- 
termining the  question  of  its  validity,  as  car- 
rying title  to  real  or  personal  property,  yet 
such  intention  is  a  question  of  fact. — ^Buiz  v. 
Dow,  113  CaL  490,  45  Pac.  867. 

[e]  The  question  whether  the  facts  attend- 
ing the  gift  6t  a  check  show  such  a  confi- 
dential or  fiduciary  relation  between  the 
drawer  and  payee  as  will  give  rise  to  a  pre- 
sumption of  fraud  or  undue  influence  is  for 
the  court,  in  an  action  by  the  drawer 's  execu- 
tors to  contest  the  validity  of  the  gift^ 
Frantz  v.  Porter,  132  CaL  49,  64  Pac.  98. 

Fob  AiraB<»iTn8  reou  Othek  States: 

See  20  C^e.  1227:  84  Cent  Dig.,  cols. 
2595-2600,  f  101. 

U   0AU8A  MOBTIS. 

KATUBE  OP  GIFT.  |  19. 

INSTRUMENTS  AND  ACTS  0OM8TITUTINO,  i  20. 

POWER  TO  HAKB.  i  21. 

PROPERTT  SUBJECT  TO  GIFT,  f  83. 

APPREHENSION  OV  DKATH,  |  SI. 

INTENT,    I  24. 

DELIVERY,  I  25. 

GIFTS  OF  BANK  DEPOSIT,  |  S6. 

GIFT  OP  NOTE,  |  27. 

VALIDITY,  I  28. 

REVOCATION,  |  29. 

A0TI0N8,  i  80. 

S  19.  Nature  of  Oift. 

[a]  A  gift  causa  mortis  Is  testamentary  to 
the  extent  that  it  is  made  in  contemplation  of 
death,  and  becomes  absolute  only  upon  the 
death  of  the  donor;  but,  being  in  contraven- 
tion of  the  general  roles  for  the  testamentary 
disposition  of  property,  and  delivery  of  the 
thing  given  being  made  a  substitute  for  tiie 
formal  writing  required  for  a  testamentary 
disposition,  such  a  gift  is  not  regarded  with 
favor,  and  clear  and  convincing  proof  is  re- 
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qnired  of  tile  legnlsiteB  esuntial  to  constitute 
ft.— KnigM  T.  Tripp,  121  CaL  874,  64  Pao. 
267* 

VoA  Authorities  nou  Otheb  States: 
See  SO  Cyc  122S,  1229. 

§  20.  Instnunents  and  Acts  Constituting. 

[a]  A  few  days  before  her  death,  the  gran- 
tor, in  eonaideration  of  natural  affection,  exe- 
CDted  a  deed  to  her  brother  to  all  of  a  tract 
of  land  in  which  be  owned  an  equitable  half 
Interest,  the  title  being  in  her  name,  in  order 
that  he  might  then  and  there  acquire  an  in- 
defeasible title  thereto.  There  was  no  ex- 
pressed reservation  in  the  deed  or  otherwise 
of  any  right  in  the  property  conditioned  on 
the  ^antor'i  recovery  or  otherwise,  nor  any 
reatnetion  aa  to  its  operation.  Held,  that  it 
was  not  a  gift  causa  mortis. — Carty  t.  Con- 
nolly, 91  Cal.  15,  27  Pac.  599. 

[b]  Deceased,  in  fear  of  death,  attempted  to 
convey  to  an  agent  all  her  property,  and  in- 
structed him,  in  the  event  of  her  death,  to 
make  certain  gifts  to  others  and  retain  the 
balance.  The  delivery  was  insofflcient  to  eon- 
stitnte  a  gift  causa  mortis  as  to  a  part  of 
such  property.  At  the  same  time  she  exe- 
cuted to  him  certain  conveyances  of  land  and 
assignments  of  mortgages.  Held,  that  such 
conveyances  and  assignments  did  not  consti- 
tute a  gift  causa  mortis  of  the  realty. — 
KimbaU  v.  Tripp,  136  Cal.  031,  69  Pae.  428. 

I  21.  Powsr  to  Make. 

[a]  A  person  in  disposing  of  his  property  in 
contemplation  of  death  is  not  called  upon  to 
suit  the  tastes  or  views  of  jurors  or  courts. 
Field  V.  Shorb,  99  Cal.  661,  34  Pac.  504. 

I  22.  Property  Subject  to  Gift. 

[a]  Negotiable  paper  payable  to  order  is  the 
subject  of  a  gift  causa  mortis,  though  it  is 
not  indorsed  by  the  payee. — Edwards  v.  Wag- 
ner, 121  Cal.  376,  63  Pac.  821. 

[b]  Doctrine  of  donatio  causa  mortis  applies 
only  to  personal  property  as  provided  by  CivU 
Code,  sections  1146,  1149,  et  seq. — ^Mascarel  ▼. 
Uascarel's  Exrs.  (CaL  App.),  86  Pae.  617. 

Foe  Authorities  ntou  Other  States: 

See  SO  Cyc.  1237-1242;  24  Cent.  Dig., 
cols.  2603,  2604,  S  105. 

{  23.   Apprehension  of  Death. 

[a]  Apprehension  of  death  from  some  pres- 
ent disease  or  impending  danger  is  essential 
to  the  validity  of  a  gift  causa  mortis. — ^Zeller 
V.  Jordan,  105  Cal.  143,  38  Pac.  640. 

[b]  Oral  declarations  by  an  invalid  woman, 
preceding  a  written  assignment  of  her  per- 
sonal property,  in  contemplation  of  death, 
stating:  "I  want  to  give  it  to  yon,  or  place 
all  of  it  in  your  hands,  and  tell  yon  those  I 
want  should  have  it,"  and  other  ench  deelara- 
tioss  aceompanying  the  transfer  of  banl^ 
booki^  to  the  efleet  that  aha  wanted  to  aasigB 


the  money,  and  give  it  to  the  transferee  with 
all  the  rest  of  her  property,  nnder  certain  con- 
ditions that  she  had  given  in  regard  to  its  dis- 
posal, are  insufficient  to  sustain  the  claim  of 
a  gift,  and  are  to  be  construed  as  expressing 
a  desire  to  make  the  transferee  her  agent  for 
the  disposition  of  her  property  rather  than 
her  beneficiary. — Knight  v.  Tripp,  121  Cal. 
674,  S4  Pac.  267. 

[c]  Where  deceased,  several  years  before  his 
last  illness,  executed  an  instrument  in  writing 
transferring  certain  property  to  his  daughter, 
and  there  was  no  evidence  that  at  the  time 
the  instrument  was  executed  deceased  was  in 
contemplation  or  in  fear  of  death,  or  that  be 
made  it  with  intent  that  it  should  take  effect 
only  in  case  of  death,  and  the  eireumstanees 
showed  that  it  was  not  made  in  expectation 
of  speedy  death,  it  could  not  be  regarded  as  a 
gift  causa  mortis. — ^DriseoU  v.  DriscolL  143 
Cal.  528,  77  Pae.  471. 

§  24.  Intent 

[a]  Where  a  person  in  extremis  takes  a 

Sackage  of  bonds  from  beneath  his  pillow  and 
ands  it  to  a  donee,  saying,  in  substance, 
"These  bonds  are  for  you,"  an  intention  to 
give  is  suffieiently  manifested  to  constitute  a 
valid  gift  causa  mortis. — Yandor  t.  BoaelL  73 
Cal.  614,  IS  Pae.  354. 

[b]  Intent  of  donor  of  gift  is  most  to  be  re- 
garded within  the  rule,  Cujua  est  dare,  ejus 
est  disponere.  The  giver  of  a  gift  has  the 
right  to  regulate  its  disposal  and  to  designate 
the  donee.— Stevens,  Estate  of,  88  CaL  322,  28 
Pae.  379. 

Fob  AuTHOEiTira  pbom  Other  States: 
See  24  Cent  Dig.,  eoL  2607,  {  109. 

§  20.  Delivery. 

[a]  An  actual  transfer  of  the  possession  of 
the  property  to  the  donee,  or  to  some  person 
for  his  use,  is  essential  to  the  validity  of  a 
gift  causa  mortis. — ^Daniel  T.  Smith,  64  Cat 
346,  30  Pac.  575. 

[b]  Donor  of  gift  causa  mortis  must  part 
with  possession  and  all  present  control  and 
dominion  over  subject  of  gift.— Daniel  ▼. 
Smith,  75  Cal.  550,  17  Pac  683. 

[e]  Where  a  deed  of  gift  of  real  and  per- 
sonal property  was  made  by  a  husband  to  his 
wife,  and  delivered  to  a  third  party  for  her 
benefit,  with  instructions  to  record  it  after 
his  decease,  but  with  the  intention  to  vest 
title  in  the  wife  to  the  property  conveyed, 
as  of  the  date  of  its  execution,  such  delivery 
of  the  instrument  is  valid  and  sufficient  to 
vast  title  in  the  wife  to  all  the  real  and 
personal  property  described  therein. — ^Boic  v. 
Dow,  118  CaL  490,  45  Pac.  867. 

[d]  Where  the  deed  of  gift  from  the  hus- 
band to  the  wife,  eonv^ed  to  her  certain  real 
property  described,  and  all  of  his  personal 
property  of  every  description,  "including 
ehattels,  stocks,  money,  not»,  bonds,  mort- 
gages and  other  evidence  qf  indebtedness" 
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tbe  delivery  of  the  deed  to  a  third  party  with 
intent  to  vest  title  in  the  wife,  passed  to  the 
wife  the  title  to  eaeh  note  then  payable  to 
the  husband,  and  relinqaished  aU  right  or 
ecatrol  over  the  Bsme  by  the  hnsband,  and 
the  wife  is  entitled  to  a  payment  thereafter 
made  to  the  hnsband  upon  the  note,  though 
such  payment  was  deposited  by  the  husband 
in  bank  in  his  own  name  prior  to  his  death, 
and  his  administrator  cannot  recover  the 
same,  as  against  her. — ^Bniz  t.  Dow,  IIS  Cat 
4M,  45  Pae.  867. 

[e]  Delivery  of  an  Instrument  in  form  of 
bul  of  sale,  intended  as  a  gift  causa  mortis 
of  artielee  present  and  capable  of  deUvery,  is 
not  a  snf&cient  delivery. — Enight  T.  Tripp, 
121  Cal.  674,  54  Pac.  267. 

[f]  Deceased,  in  contemplation  of  death, 
■aid  to  defendant  that  she  wanted  to  give  her 
property  to  him,  or  place  it  all  in  his  hands, 
and  tell  him  whom  she  wished  to  have  it,  and 
tt  the  same  time  she  requested  him  to  take 
the  key  to  a  secretary  in  her  room.  There- 
after, on  giving  him  instructions  as  to  per- 
sons to  have  her  property  in  case  of  her 
death,  she  indorsed  notes  in  the  secretary,  and 
he  put  them  back,  and  retained  the  key. 
Held,  not  a  snfflcient  delivery. — ^Enight  t. 
Tripp,  121  Cal.  674,  54  Pac.  267. 

[g]  Where  deceased  attempted  to  make  a 
gift  causa  mortis  of  all  her  property,  defend- 
ant to  distribute  it  and  pay  debts  and  ex- 
penses, in  case  of  her  death,  and  have  any- 
thing remaining,  the  gift  is  defeated  entirely 
by  a  part  Only  of  the  property  being  delivered 
to  defendant— Knight  v.  Trfp^  121  CaL  674, 
54  Pae.  267. 

[h]  Where  a  party  delivers  a  negotiable 
check  on  a  bank  to  another,  though  he  there- 
after requests  that  it  be  not  presented  for 
payment  till  after  bis  death,  the  payee  gains 
sneh  possession  and  control  of  the  thing  to 
be  given  aa  eonstitntee  a  completed  and  per- 
fected gift. — ^Pnllen  ▼.  Placer  County  Bank, 
138  CaL  169,  66  Pac.  740. 

[i]  Where  assignments  of  certificates  of 
stock  in  a  building  and  loan  association  were 
fliled  ont  by  direction  of  the  owner  with  the 
intention  to  make  a  ^t  thereof  to  the  as- 
ngnees,  and  the  secretary  of  the  association 
was  given  possession  of  the  certificates  by 
the  owner,  and  told  to  hold  them  until  the 
owner's  impending  death,  and  then  deliver 
them  to  the  assignees,  the  transaction  was  not 
a  gift  eansa  mortis,  under  Civil  Code,  artide 
3,  section  1146  et  seq.,  providing  that  a  verba! 
gift  is  not  valid  unless  there  is  an  actual 
or  symbolical  d^veiT  of  the  thing  to  the 
donee,  if  capable  of  delivery.— Noble  v.  Oar- 
den,  146  CaL  225,  79  Pae.  888. 

[j]  A  person  about  to  undergo  a  surgical 
operation,  the  result  of  which  was  uncertain, 
transferred  all  her  property  to  defendant,  the 
real  estate  being  conveyed  by  deed  in  due 
form,  and  the  pereonal  property,  consisting 
of  furniture,  notes,  clothing,  etc.,  being  trans- 
ferred by  a  bill  of  sale,  but  no  physical 
change  in  possession  taking  place.  The  inten- 
tion was  that  the  property  should  be  used  for' 


the  donor's  benefit,  and  remain  in  her  posses- 
sion during  her  life,  and,  in  the  event  of  her 
death  from  the  operation,  defendant  was  to 
distribute  it  according  to  the  directions  of 
an  nnatoied  vritten  memorandum.  Held,  the 
donor  having  retained  possession,  and  the 
right  to  expend  as  mnch  of  the  personalty 
as  she  might  need  during  her  life,  that  the 
trausaetion  was  void  ai  a  gift. — ^Enight  t. 
Tripp,  4ft  Pae.  888. 

Foa  AUTHOBITIES  TOOU  Othkb  Statis: 

Delivery  sufficient  to  support  gift  causa 
mortis:  50  Am.  Bep.  178,  note;  IS  L. 
B.  A.  170,  note.  See,  also,  20  Cyo. 
1231-1234;  24  Cent.  Dig.,  eola.  2613- 
2619,  {S  122-132. 

I  26.  Gifts  Of  Bank  Doposlt. 

[a]  Plaintiif' s  intestate,  a  few  hours  before 

her  death,  desiring  to  give  money  to  certain 
parties,  gave  her  check  to  the  defendant  and 
assigned  to  Mm  two  bank  accounts,  and  at 
the  same  time  gave  him  directions  as  to  the 
disposition  of  the  greater  part  of  the  money, 
saying  nothing  as  to  the  balance.  Defendant 
reduced  the  money  to  possession  in  the  life- 
time of  the  intestate,  and  after  her  death 
made  the  payments  directed  by  her.  Held 
that,  aa  to  the  balance  remaining  in  his  hands 
after  such  payment,  there  was  no  gift. — ^Beals 
V.  Crowley,  59  Cal.  665. 

[b]  In  order  that  money  deposited  in  a  sav- 
ings bank  may  be  the  subject  of  a  gift  causa 
mortis,  the  delivery  to  the  donee  of  the  means 
of  obtaining  the  money  must  be  as  a  gift 
in  praesenti,  conferring  upon  the  donee  a  pres- 
ent title  and  property  in  the  thing  given,  and 
not  for  the  purpose  of  making  a  future  dift- 
posal  of  it  under  the  directions  of  the  donor. 
If  the  donee  ia  merely  empowered  to  draw  the 
money,  and  is  thereafter  to  diapo83  of  it  in 
accordance  with  instructions  from  the  donor, 
he  is  only  an  agent  of  the  donor,  and  his 
agency  terminates  with  the  death  ot  the  lat- 
ter.—Hul  T.  Eetehnm,  121  CaL  426,  68  Pac 
931. 

Fob  AuTHOBinss  fbok  Othke  States: 

Gift  causa  mortis  of  moneys  deposited 
in  bank:  26  Am.  Bep.  684,  48  Am. 
Bep.  506,  notes.  See,  also,  20  Cyo.  1238, 
1239;  24  Cent.  Dig.,  eols.  2620-2624, 
H  135-138. 

g  27.  out  Of  Note. 

[a]  A  negotiable  vote  Is  a  proper  subject  of 
a  gift  eansa  mortis,  without  indoreement. — 
Druke  v.  Heiken,  61  CaL  346,  44  Am.  Bep.  553. 

Fob  AuTHoamis  raoK  Othsb  States: 

See  20  Cyc.  1240,  1241;  84  Cent  Dig., 
eols.  2629-2631,  5  145. 

§  28.  VaUdlty. 

[a]  Where  a  man  in  contemplation  of  death 
makee  a  gift  amounting  to  only  about  one- 
fourth  of  his-  property  to  friends  with  whom 
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he  has  been  qnite  Intimate  for  several  years, 
and  Ttrho  bare  done  him  many  favors  and  at- 
tended to  hig  wants  during  a  long  illness,  and 
his  only  relattves  are  collateral  lundred  whom 
he  has  not  seen  for  thirty-five  years,  with  the 
exception  of  a  nephew,  who  came  to  see  him 
for  a  short  time  during  his  last  illness,  it  is 
error  for  the  court  to  instruct  the  jury,  in  an 
action  to  set  aside  the  gift  en  the  ground  of 
unaouudness  of  mind  on  the  part  of  the  de- 
cedent, that  "an  unnatnral  disposition  of 
property  is  a  eirenmstanoe "  tending  to  show 
unsoundness  of  mind  on  the  part  of  the  dece- 
dent.—Field  V.  Shorb,  99  Gal.  661,  34  Pac.  504. 

Fob  AuTHORiTtEs  noM  Othzb  States: 

See  20  Cyc.  1237;  24  Gent.  Dig.,  eoli. 
2607,  2608,  S  US. 

§  29.  Bevocation. 

[a]  Gift  causa  mortis  may  be  revoked  by 
donor  at  any  time  during  his  life  and  without 
the  consent  of  the  donee. — Doran  v.  Doran, 
99  Cal.  311,  33  Pac.  929. 

[b]  Conceding  that  the  assignment  of  a 
banh-boolt  was  a  gift  causa  mortis,  the  gift 
was  revoked  where  the  assignor,  a  few  min- 
utes before  his  death,  told  the  assignee  to 
go  to  the  bank,  get  the  money,  -and  bring  it 
to  him.— Doran  v.  Doran,  99  CaL  311,  38  Pac. 
929. 

Fm  AirrHOBrms  vioic  Otrxe  States: 

54  C.  C.  A.  143,  note.  See,  also,  20  Cyc 
1243-1245;  24  Cent.  Dig.,  wis.  260S- 
2610,  SS  115-118. 

§  SO.  Actions. 

[a]  One  claiming  property  by  gift  causa 
mortis  is  not  under  obligation  to  disprove 
fraud  or  prove  a  sound  and  disposing  mind 
on  the  part  of  the  donor,  as  fraud  or  in- 
capacity are  matters  to  be  set  np  and  proved 
BB  a  defense.— Vandor  t.  Boaeh,  78  Cat  614, 
19  Faa.  354. 

[b]  In  an  action  to  compel  the  administra- 
tor of  the  estate  of  a  deceased  person  to  make 
a  written  transfer  of  eertain  United  States 
registered  bonds  alleged  to  have  been  given 
to  the  plaintiff  by  the  deceased,  held,  that  the 
evidence  was  sufficient  to  identify  the  bonds 
given  with  those  described  in  the  complaint. 
VandOT  v.  Boaeh,  78  OaL  614, 15  Pae.  854. 

[e]  In  the  absenee  of  eirennutances  sni^ 
rounding  a  gift  eausa  mortis,  tending  to 
ereate  a  snspieiom  of  wrong,  the  burden  of 
proof  does  not  rest  upon  the  donee  to  show 
that  no  fraud  waa  practiced  upon  the  de- 
eeased,  or  that  he  was  of  sound  and  disposing 
mind  at  the  time  of  the  gift.— Tandor  v. 
Boaeh,  73  CaL  614, 15  Pae.  354. 

[d]  An  assignment  by  an  invalid  woman 
about  to  undergo  a  snrgical  operation,  of 
all  of  her  property,  in  favor  of  one  who  had 
no  claim  upon  her  estate,  and  who  was  un- 
der no  obligation  to  supply  her  wants,  must 
be  presumed,  in  the  absence  of  direct  evi- 
denca  of  her  intention  to  make  a  gift  of  the 


property  absolutely  inter  vivos,  to  have  been 
made  in  contemplation  of  her  death  under  the 
surgical  operation.— Knirfit  T.  Trip^  121  CaL 
674,  54  Pac.  267. 

[e]  On  March  19,  1897,  a  decedent,  during 
his  last  illness,  placed  in  defendant's  hands 
two  savings  bank-books,  saying  he  wanted 
him  to  draw  the  money,  and  pay  his  creditors 
and  funeral  ezpenseSj  and  then  select  some 
charitable  institution,  and  give  it  one  hundred 
dollars.  Ke  said  nothing  about  any  balance, 
did  not  specify  any  institation,  bnt  told  de- 
fendant to  select  it.  The  orders  for  the 
money  were  prepared,  and  signed  by  dece- 
dent, and  defendant  then  said  that,  if  dece- 
dent got  well,  he  would  keep  the  money  safely 
for  him.  The  orders  were  seat  to  the  banks, 
and  the  money  received  by  the  defendant. 
Decedent  died  on  March  22d.  Prior  and  sub- 
sequent to  decedent's  giving  the  bank-books 
to  defendant,  he  stated  to  others  that  he 
wished  defendant  to  have  the  balance.  Held 
insufficient  to  show  a  gift  causa  mortis,  either 
to  defendant  or  any  charitable  institution. — 
Hart  V.  Ketehnm,  121  CaL  426,  68  Pae.  981. 

[f]  An  instruction,  as  to  the  validity  of  a 
check  given  as  a  gift  in  the  last  illness  of  the 
drawer,  that  if  he  executed  and  delivered  the 
check  to  defendant  while  of  sound  mind,  and 
without  fraud,  the  gift  should  not  be  set  aside, 
is  not  erroneous,  as  authorizing  the  assump- 
tion that  the  execution  of  the  check  was  suffi- 
cient to  constitute  the  gift,  in  connection  with 
instructions  requiring  the  jury  to  find  that 
the  gift  was  so  intended  by  deceased,  and 
placing  the  burden  of  proving  such  gift  on  the 
defendant.— Frants  v.  Porter,  182  CaL  49,  64 
Pae.  92. 

OlVma  EFFEOT. 

OuutnuUen  ilTlng  effssi  to  tmi.   See  HmtM,  |  74. 

GOLD. 

As  appartsBsnl  t«,  and  passlBg  hr  Owd  of,  lani- 

Sm  Deeds,  I  118. 
Blffht  to  enjoin  rsmoval  sf  gM  fcon  Isad.  les 

InJanoUoa,  |  BO. 
AS  sudlnm  ef  psjusot.   Bee  PaymsBt,  |  6. 

GOLD  oom. 

Dealgnstlon  of  In  JodgmsBl,  psyaUs  In.   Sss  JWl- 

mont,  I  161. 

Contrscti  parsfelo  In,  udor  spselfls  eoatnel  ast. 
.   000  Oontrsots,  ||  177,  179. 

GOLD-DUST. 

T4TiiniTi  on  eanioxB  of.   foe  Oantexs,  S  4. 
Duty  ef  mcOm  to  xeoslva  saA  esrry.  lee  OsbIk^ 
I 

As  msdlom  9t  psyBMBt.   Sss  PanMsl.  I  6. 

GOLDEN  RULE. 
As  aaida  af  stattr-   See  Baatty,  t  iB. 
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GOOD  CKABAOXEB. 

Atemmutr  or  «UraM  af  sbo«  bIhtibIw  •! 

eVMd.    Bm  Orlnlul         |  185. 
BtbntUl  of  nldenca  of  sood  eluzMtw  of  ■wmoMI. 

Boo  Orlmlaid  Lav.  |  1S6. 
Bffoet  of  pzoof  of  good  ohoimotoi  of  aeouod.  Boo 

OllMlBOl  lAW,  I  U9. 

OOOD  CONDUCT. 

BodneUon   of  tarn   of  taptHowurt   fu.  loo 
MsoBi.  i  5. 

OOOD  FAITH. 

Voeoooorr  to  oequlro  UUo  bj  odnno  pooootdoB. 

SOO  AdTOrU  PoHOHiOB,  I  43. 

Afldovlt  of,  to  olutUl  nortgago.    Boo  Obattol  ICort- 
gosoa,  I  S4. 

In  appUcoUoa  fox  oontlBoineo.    Boo  OoaUnouwo,  | 
S». 

In  oppUcotloD  for  oontliiiiuoo.    Boo  Orimliul  Lav, 
i  S94. 

As  dofOBM  to  oItU  action  fox  f  alio  Imprloomaoiit. 

Boa  Falto  Xmpiloonnont,  |  S. 
Bstrjr  la  good  faith  aa  poaeoaUo  ontqr.   Sao  ronU 

bla  Bntij  and  Datatnor,  i  S. 
■ffoet  of  good  WXt  of  gnurtoo  af  pioyoiij  oonvrod 

In  fnod  of  erodlten.   Boo  mndnlant  Oonr^- 

■Beao,  I  9S. 

As  pxoTOflalatto  to  spoeUo  porfomaneo  of  eoatxaet. 

Boo  BpoeUe  Forfonitaiioe,  )  28. 
Of  ropioaontatuoi  In  tradomark.    Boo  Xradaaaiki 

Md  Tiada  Vaaaa,  |  7. 

OOOD  FAITH  PUBOHASEKS. 

Of  iMl  oitato.   Boa  TosAn  and  Puobaaox,  ||  »- 
104. 

GOODS. 
Faymnl  In.   Boo  Parmoat,  i  Id. 


OOODWIZJ.. 

Inelndo  natvxo  and  Inddonta  of  rlglrta  of  pnp- 
ortj  In  tito  ooatoB  or  patroaago  of  an  ootabUaltod 
taabwis  or  trada  la  gonand.  aad  nlaa  aad  olhoR 
coBteaato  talatiag  tkozoto. 

§  1.  Hatore  ot  Property. 

[a]  After  a  sale  of  and  payment  for  teanu 

and  the  goodwill  of  a  certain  customer,  the 
price  cannot  be  recovered  back  merely  on  the 
groond  that  the  goodwill  is  not  a  vendible 
commodity,  there  being  no  pretense  that  the 
seller  has  not  done  his  oest  to  make  the  good- 
will  valuable  to  the  parchasor.-~BnckinghaB 
V.  Waters,  14  Cal.  146. 

[b]  The  goodwill  of  a  trada  Is  the  probabU- 
that  the  bnrinees  will  continne  in  the 

future  as  in  the  past,  and  is  a  port  of  the 
partnership  property.  It  adds  mnch  to  the 
value  of  the  premises  and  stocky  and,  when  the 
same  are  decreed  to  be  sold,  will  accompany 
the  salew  It  adds  to  the  profit  and  oontribates 
to       awasB  of  moetiag  tha  eagagenents  of 


the  concern  as  they  accrue,  and  is  to  be  taken 
into  account  in  determining  whether  at  a 
given  date  the  parties  conducting  the  busi- 
ness are  solvent. — Bell  v.  Ellis,  83  Cal.  620. 

[e]  Stockholder  has  no  vehdiUe  interest  in 
the  goodwill  of  corporation. — Merchants'  Ad- 
Sign  Co.  V.  Sterling,  124  OaL  489,  71  Am.  St. 
Bep.  94,  67  Pac.  468. 

Fob  AuTHORinis  raoic  Other  States: 

See  20  Cyc.  1276,  1277;  84  Cent  Wg., 
eols.  8643-2646,  {  1. 


S  2.  Sale  or  Other  Transfer. 

[a]  A  misrepresentation  of  the  value  of  a 
buBineas  and  goodwill,  knowingly  made  by  the 
vendors,  the  purchaser  being  ignorant  of  the 
true  value,  is  fraudulent,  and  entitles  the 
purchaser  to  a  rescissioa  of  the  whole  con- 
traet,  when  such  contract  is  an  entire  one  and 
the  fraud  affects  a  material  part  of  the  con- 
sideration.— Gmeas  t.  Fessler,  39  Cal.  336. 

[b]  The  purchaser  of  the  goodwill  and  fran- 
chise of  a  ferry  who  agrees  to  pay  a  certain 
price  for  the  same  must  fulfill  his  contract 
and  pa^  the  money  before  be  can  be  heard  to 
complain  that  the  seller  has  re-established 
the  ferr7.-^ohn8on     Moss,  45  Cal.  SIS. 

[o]  A  broach  of  him  covenant,  1^  one  who 
conveys  his  interest  in  the  biuiness  of  ab- 
stract maker,  that  he  will  not  engage  in  such 
busineaa  in  the  county  so  long  as  it  is  carried 
on  by  the  purchaser,  cannot  be  justified  by 
him  on  the  ground  that  the  purchaser  was 
not  carrying  on  such  business  because  of  his 
having  previously  transferred  the  property 
engaged  therein  to  a  certain  corporation, 
where  such  corporation  was  formed  for  the 
sole  punMse  of  raising  funds,  and  was  eon- 
ducted  for  the  exclusive  benefit  of  the  pur- 
chaser, who  owned  practically  all  its  stock. — 
Eagsdale  v.  Nagle,  106  Cal.  332,  39  Pac.  628. 

id]  A  contract  for  the  sale  of  the  goodwill 
a  business  of  selling  in  a  certain  county  a 
certain  medical  compound  is  broken  by  the 
vendor  selling  in  suea  locality  the  same  com- 
pound under  a  different  name,  and  represent- 
ing it  as  snperior  to  the  original  eomdound. — 
Oregory  v.  Bpieker,  110  CaL  150,  42  Pac  576. 

[e]  Under  Civil  Code,  section  .1674,  a  con- 
tract for  the  sale  of  a  business  and  the  good- 
will thereof  held  void  only  to  the  extent  to 
which  it  attempted  to  enlarge  rights  of  pur- 
chaser beyond  the  statute.— ^Ihafer  Sloan 
(CaL  App.),  85  Pae.  168. 

[f  1  A  contract  for  the  sale  of  a  business  held 
to  include  the  goodwill  thereof. — Sfaafer  v. 
Sloan  (CaL  App.),  85  Pae.  162. 

Fob  Authobities  raou  Other  States; 

Whether  sale  of  goodwill  prevents  ven- 
dor from  setting  up  a  rival  establish- 
ment; 48  Am.  Bep.  823,  note.  See, 
also,  20  Cyc.  1277-1282:  84  Cent.  IHg., 
ools.  86M-2658,  H  2^ 
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8  S.  Aetloiu  for  Brwwli  oc  Beidaiton  of  Oou- 
trict  of  Sale. 

[a]  Plaintiff  having  boaght  certain  hoiBes  of 
defendant,  as  also  the  "goodwill"  of  a  mer- 
eantile  house  in  the  matter  of  drajage,  can- 
not sue  to  recover  back  the  purchase  money 
paid  on  the  ground  that  such  "goodwill"  is 
not  vendible. — ^Buekiagham  v.  Waters,  14  CaL 
146, 

[b]  On  breaeb  of  a  eontraet  of  sale  of  the 
goodwill  of  a  bosineas  in  a  certain  locality, 
the  measure  of  damages  is  the  loss  suffered 
hj  the  vendee,  and  not  the  profits  made  by 
the  vendor,  by  reason  of  the  breach. — Gregory 
T.  Spieker,  110  Cal.  150,  42  Pac.  576. 

[e]  Where  a  stockholder  in  a  corporation 
sells  the  goodwill  of  the  business,  the  fact 
that  he  leeelTed  a  valuable  consideration 
therefor  does  not  estop  him  to  deny  that  he 
had  a  vendible  interest  in  such  goodwill.— 
Merchants'  Ad-Sign  Co.  v.  Sterling,  124  CaL 
429,  71  Am.  St.  Bep.  94,  57  Pac.  468. 

Jd]  Defendant  sold  to  plaintiff  the  goodwill 
his  ' '  saddlery,  harness,  and  carriage  trim- 
ming business,"  and  agreed  not  to  enter  a 
like  business  in  the  same  place  while  plaintiff, 
or  anyone  deriving  title  to  the  goodwill  from 
him,  was  engaged  in  such  business.  Later  he 
engaged  in  a  general  merchandise  business  in 
that  place,  and,  among  other  things,  sold  horse 
blankets,  bugo'  robes  and  dusters,  whips,  and 
collar  pads.  Held,  in  an  action  for  breach  of 
contract,  that  evidence  showing  that  such  ar- 
tides  did  not  belong  to  the  saddlery  and  har- 
ness business,  but  were  articles  of  general 
merchandise,  was  admissible  to  prove  there 
was  no  breach  of  contract. — ^Prior  v.  Diggs,  31 
Pac.  166. 

[e]  In  an  action  for  breach  of  a  contract  for 
the  sale  of  the  goodwill  of  a  business,  it  is  un- 
necessary  to  plead  or  prove  the  impracticabil- 
ity of  &cing  the  damages. — Shafer  v.  Bloan 
(Cal.  App.),  8S  Pae.  162. 

Fob  AuTHOBinxs  niou  Othee  Statbs: 

See  20  Cyc.  1281,  1282;  24  Cent.  Dig., 
cola.  2652-8656,  8S  6-9. 

OOVEBNHENT. 

Bm  OftUfomU. 
Of  citlsa   flee  Maaldpat  OorporaUoas,  |i 
Of  tewas.    Um  Towns,  i  S. 

OOVERNMENT  B0KD8. 

state's  powtr  to  tax  VnttsA  Ststes.   Bm  TtMMlm 

OOVERNMENT  LAMD& 

See  PabUelanOa. 


OOVEBNOB. 
Of  Btala  of  OaUfoxala.   Bm  Oallfenia,  i  St. 


O&ADZ  OF  OmNSB. 

iBitrwtlou  NlatlBB  to.  8m  OztaalaBl  Law,  |  4S1. 
Ksessstty  for  rscnast    for  Instnotlon  rslaUBc  to. 

Has  Orimliul  Law,  |  4H. 
SpeclfleatUm  ot.  Id  Tordlet.    Bss  OiImIbbI  Law,  | 

49S. 

GRAIN. 
Bee  AxrUnltee;  Onq>i, 

GRAIOKATIOAL  OONSTBUOTION. 

ot  Btatntss.   Bes  Statntss,  {  7S. 

GSAHHATICAL  ERBOBS. 

In  ertmlMl  ptoadlnf .   Bee  Indletaunt  waA  Infonaa- 

Uon.  I  66. 

Bfftet  of  grammstlesl  enon  lo  ststntss  sad  isle  for 
aomtmiag.   Bes  Btatntss,  |  77. 

aBABOKATIOAL  SENSE. 

Adliennos  to  granimaticsl  sens*  la  eonstnUag  dosd. 
Bm  Z>esdi,  |  81. 

GBANDCHnjDBEN. 

Blgbt  to  lahtitt.   Bee  Dsseeat  and  DlatdbaUoa,  | 
14. 

GBAND  JUB7. 

Incliias  1)odlM  of  person!  smm  to  inaolxe  Into 
aad  make  pressatnieut  of  pabllo  offenses;  natere 
and  eonstltnUon  of  nicli  Inrles;  aosUflestlons,  m- 
locUea,  saaimoalng,  aad  mmponsatlon  of  frsad 
Jorors;  chaUsnges  aad  ohteetieBs;  wgaalsattoa, 
powsrs  and  daUss.  aad  gennal  eondaet  of  bvslnsBs 
of  gTftnd  Jnrits;  socrocr  as  to  tbolr  procMdlngs; 
lUbUltloi  of  grand  Jarora  for  misconduct,  etc.;  and 
UahUiUea  of  othsii  fOE  IntsrfoEenoo  vltk  (fand 
JnzUs. 

HATITBE  AND  FUKOTIONS.   |  1. 
00N8TITUTI0N  AND  STATUTSS  OONSTBUSD, 

a  3. 

NUMBER   OP   JTJEORS.    f  8. 
COMPETENCY  AND  QtTALIPIOATIONB,  |  4. 

  PREVIOUS  OPINIONS,  |  6. 

DBAWINQ  JURORS,   |  6. 
SUMMONING  JURORS,   |  T. 
SPECIAL  GRAND  JURY  OB  TXKIBB,  i  8. 
DISCHARGING  JURORS,  |  9. 
XXCUSING  JURORS,  I  10. 
SUMMONING  TALESMEN,  |  11. 
COMPENSATION  OF  JURORS,   |  IS. 
OHALLENaE  TO  PANEL  OB  ARRAY,  |  18. 

PERSONS  ENTITLED,  |  14. 

  TIME  TO  CHAUiENGE,  i  IS. 

CHALLENGE  TO  POLLS,  |  16. 

WAIVER  OF  OBJECTIONS  TO  PANEL  OB  JUBOB, 

i  17. 

nCPAKELING  AND  FORMATION,  |  18. 

  OBJECTIONS  TO  FORMATION,  |  10. 

DE  FACTO  GRAND  jtlRY.  |  20. 
APPOINTMENT   OF  FOREMAN,    |  21. 
COLLATERAL  ATTACK  OH  TALIDITT  OF  JUBT, 
I  23. 

POWERS  AND  DUTIES,  |  98. 

TERM  or  aXBVIOE  AltD  SESSIONS,  |  14. 
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  TERM  OF  OOtTBT,  |  25. 

 ADJOURNMENTS.  |  26. 

CONDUCT  OF  FBOGEEDINOS  IN  OENERAL,  |  ST. 
EXAMINATION  AND  CONTROL  OF  WITNESSES, 
I  38. 

KXAHINATION  OF  ACCUSED    OB  WITHS8BES 

FOB  HDC,  I  99. 
BVIDENOB  BBFOBE  JUBT,  |  80. 
BTIDENCB  OF  OBOANIZATION  OF  /UBT,  |  81. 
PRESENTMENT  OF  INDICTMENT,  |  82. 
LIABILITIES  OF  JUBOBS,  |  83. 

P«Ut  jBiy.     8m  Jtur. 

InterfsrtOM  wflib  iirniiotillina  u  eottBBpl  if  conil 

8m  Contmpt.  |  22. 
OoBtanpt  of  mXbmttf  of  grud  Jncy  u  mbImdpI  of 

ctmit.    8m  Chmtraqpt,  |  89. 
AdMilMlblUtr  la  vwUmB*  of  •tatonoato  mad*  luf  m- 

eaMd  Iwfon  gfand  Joxjr.    8m  Orlnliial  iMt,  | 

171. 

nndlag  and  presentment  of  ladletmtak.    8m  Indian 

ment  and  Information,  ||  11-14. 
IBip«Mlunent  of  flndlng  of  Indlctmast  by  taatlmony 

of  grand  Juror.    8m  Indictment  uid  Information, 

I  12. 

nndlng  of  Indletmaat  by  da  facto  or  lUefaliy  eonaO- 
tnted  grand  Jvy.  Im  ZndielawBt  and  &tfor* 
matlon,  1  11. 

§  1.  Nature  and  Fimctloiu. 

[a]  Grand  jarj  defined. — Levy  Wilson,  89 
Cal.  108,  10  Pac  272. 

[b]  Grand  jurors  are  officers  of  court  quali- 
fied to  exercise  judicial  functions  in  investi- 
gation of  oflfenses  cognizable  by  them. — Ctan- 
non.  In  re,  69  Cal.  543,  11  Pac,  240. 

[e]  Grand  jury  is  part  of  eonrt  by  whieb  it 
is  eonvened  and  under  control  of  that  eonrt. 
Gannon,  In  re,  69  Cal.  543,  11  Pae.  240. 

[d]  The  provlidons  of  the  Penal  CodOj  prop- 
erly adopted  under  the  former  constitution 
respecting  presentments  by  the  grand  irxry, 
were  abrogated  by  the  conatitution  of  1879.— 
Matter  of  Grosboia,  109  Cal.  445,  42  Pac.  444. 

Fob  Authobitim  tbom  Othis  States: 

Grand  jury:  12  Am.  St.  Eep.  900,  note; 
28  L.  B.  A.  318,  367,  notes.  See,  also, 
SO  Gye.  1294. 

I  2.  Constitatlon  and  Statntas  Oonstnud. 

[a]  Grand  jury  in  Sierra'  county,  convene* 
at  a  term  of  the  county  court  commencing 
on  the  second  Monday  in  December,  1872, 
had  jurisdiction  to  find  an  indictment  after 
the  Code  of  Civil  Procedure  went  into  effect, 
January  1,  1873.— People  v.  Doyell,  48  Cal.  85. 

[b]  Section  929,  Penal  Code,  giving  grand 
jury  power  to  order  institution  of  certain  ac- 
tions, is  valid.— Butte  County  v.  Merrill,  141 
CaL  398,  74  Pae.  1036. 

Fob  Authobitibs  pbou  Othkb  States: 
24  Cent.  IHg.,  cols.  2659-2661,  9  1* 

I  8.  Nnmb«r  of  Jurors. 

[a]  Indictment  found  by  grand  jury  com- 
posed of  twenty-four  persona  is  worthless,  and 


all  proceedings  based  upon  it  are  void. — Peo- 
ple V.  Thurston,  5  CaL  69. 

[b]  Grand  jury  must  be  composed  of  not 
less  than  seventeen,  all  of  whom,  however, 
need  not  be  present  at  the  finding  of  an  in- 
dictment, provided  that  twelve  concur  in  find-  . 
ing  the  indictment — ^People  t.  Boberts,  6  CaL 
214.  ' 

[c]  Where  a  grand  jury  consisted  of  twenty- 
three  persons,  nine  of  whom  were  challenged 
for  cause  by  a  prisoner,  and  the  charge  was 
sustained  by  the  court,  and  nine  jurors  ex- 
eluded  from  the  investigation  of  the  case,  and 
an  indictment  was  found  by  the  remaining 
fourteen,  held,  that  the  indictment  was  found 
by  a  legally  constituted  grand  jury.— People 
V.  Butler,  8  CaL  435. 

[d]  Indictment  for  murder  can  legally  be 
found  by  thirteen  members  of  a  grand  jury 
composed  of  sixteen  persons,  three  of  the  num- 
ber having  been  challenged  by  the  defendant, 
and  excused  by  the  court  from,  the  examina- 
tion of  the  charge.— People  t.  Gatewood,  20 
CaL  146. 

[e]  Although  Code,  section  192,  declares  a 
grand  jury  to  be  "a  body  of  men,  nineteen 
in  number,  returned  in  pursuance  of  law,"  an 
indictment  found  by  twelve  is  valid,  notwith- 
standing the  fact  that  by  death  or  absence 
the  jury  at  the  time  of  the  finding  consiats  . 
of  less  than  ninetera.— People  v.  Hunter,  54  | 
Cal.  65.  1 

[f]  Absence  of  one  grand  juror  during  con- 
sideration of  case  does  not  affect  validity  of 
action  of  remainder. — ^People  v.  Simmons,  119 
Cal.  4. 

Fob  AnTHOBims  fbok  Otheb  States: 

27  L.  E.  A.  846,  note.  See,  also,  20  Cye. 
1317,  1318;  24  Cent.  Dig,  eoto.  8661- 
2669,  8S  3-6. 

g  4.  OamftHeocj  aad  QoaUfleatlons. 

[a]  Diaqualiflcation  of  one  grand  juror  doea 
not  invalidate  indictment. — People  t.  Sim- 
mons, 119  Cal.  3,  50  Pac.  844. 

[b]  Under  Penal  Code,  section  896,  subdivi- 
sion 6,  providing  that  a  challenge  to  an  in- 
dividual grand  juror  may  be  interposed  on 
the  ground  that  a  state  of  mind  exists  on 
his  part  which  will  prevent  him  from  act- 
ing impartially,  etc.,  grand  jurors  who  have 
found  an  indictment  against  a  defendant  are 
disqualified  from  again  passing  on  a  second 
charge,  and  finding  a  second  indictment 
aeainst  iiim  for  the  same  offense. — ^People 
vrHansted,  135  CaL  149,  67  Pae.  763. 

AtTTHOBimB  noic  Otbeb  States: 

28  L.  B.  A.  195",  38  L.  B  A.  214,  notes. 
See,  also,  20  Cyc.  1296-1303;  24  Cent. 
Dig.,  eols.  2670-2678,  SS  8-lfi. 

{  S,  —  PrerioiiB  Opinion. 

[a]  Previous   opinion   or  bias   must  exist 
when  examination  of  accused  begins,  to  dls- 
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qualify  jnror. — People  v.  Northey,  77  Cal.  028, 
1&  Pac.  865,  20  Pac  129. 

fb]  Formation  of  preTiona  opinion  of  gallt 
of  party  indicted  from  his  admission  of  .guilt 
in  testimony  under  oath  given  before  them 
upon  similar  charge  against  another  person 
does  not  disqualify  them. — People  v.  Northey, 
77  Cal.  627,  19  Pac.  865,  20  Pac.  129. 

[c]  Previous  opinion  irhich  disqualifiea 
grand  jury  is  one  formed  from  something 
heard  outside,  from  mere  hearsay,  without 
sanction  of  an  oath. — People  v.  Northey,  77 
CaL  626,  19  Pac.  865,  20  Pac.  129. 

[d]  Penal  Code,  section  896,  sabdivision  6, 
provides  that  a  grand  juror  may  be  challenged 
on  the  ground  of  a  state  of  mind  in  refer- 
ence to  the  case  or  party  which  would  pre- 
vent him  from  acting  impartially,  bat  declares 
that  no  person  shall  be  disqualified  by  rea- 
son of  having  formed  an  opinion  founded  on 
public  rumor,  if  it  appear  to  the  court  on  his 
oath  that  he  will,  notwithstanding  such  opin- 
ion, act  impartially  on  the  matter  to  be  sub- 
mitted to  him.  Held,  that  where  the  exam- 
ination of  a  grand  juror  on  -a  motion  to  set 
aside  the  indictment  foand  by  the  jury  showed 
that  he  had  an  opinion  as  to  the  cause  un- 
favorable to  defendant,  baaed  on  testimony 
heard  in  court  on  the  trial  of  a  civil  action, 
he  was  disqualified,  though  he  stated  under 
oath  that  be  acted  impartially  and  fairly  on 
the  matters  submitted. — ^People  t.  Landis,  189 
Cal.  426,  73  Pac.  153. 

§  6.  Drawing  Jtinm. 

t  .[a]  Under  section  215,  Code  of  Civil  Pro- 
'  cedure,  requiring  that  the  clerk  shall  notify 
the  sheriff  and  county  judge  to  be  present  at 
the  drawing  of  the  grand  jury,  if  such  officers 
are  actually  present,  It  ia  immaterial  whether 
any  notice  is  given  to  them  by  the  clerk. — 
People  V.  Gallagher,  55  Cal.  462. 

[b]  TJnder  schedule,  paragraph  3,  of  the  new 

constitution,  it  is  intended  that  the  super- 
ior judge  should  succeed  to  the  duties  of  the 
county  judge  in  respect  to  the  drawing  of 
jurors.— People  v.  Gallagher,  66  CaL  462. 

[e]  Order  for  drawing  jury  mhy  be  amended 
and  hour  of  drawing  changed. — IjOVJ  t.  Wil- 
son, 69  Cal.  110,  10  Pac.  272. 

[d]  Absence  of  presiding  judge  of  depart- 
ment in  which  jury  is  drawn  does  not  in- 
validate drawing.— Levy  T.  Wilson,  69  CaL 
110, 10  Pac.  272. 

§  7.  Bommoiiliis  Jnroti. 

[a]  It  is  no  objection  to  the  panel  of  the 
grand  jury  that  it  was  sammoned  by  order  of 
court,  under  the  eleventh  section  of  the  act 
concerning  jurors  (Wood's  Digest,  511),  while 
the  prisoner  was  in  custody,  on  an  offense 
charged,  before  the  commencement  of  the 
term, — people  t.  Cuintano,  15  Cal.  327. 

[b]  It  ia  not  an  objection  that  the  copy  of 
order,  for  the  summoning  of  a  grand  jury,  of 
court  was  not  served  on  the  sheriff,  as  the 


•tatnte  directs,  provided  he  has  otherwise 
regularly  sammoned  the  jorr.— People  t.  Cnin- 
tano,  15  Cal.  327. 

[c]  The  fact  that  the  persons  impaneled  as 
a  grand  jury  by  whom  an  indictment  was 
found  were  summoned  as  "trial  jurors,"  not 
as  grand  jurors,  is  ground  for  setting  aside 
the  indictment. — ^People  ▼.  Earnest,  45  Cal. 
29. 

[d]  Where  no  list  of  persons  to  serve  as 
grand  jurors  has  been  made  by  the  board  of 
supervisors,  the  court  may,  under  Code  of 
Civil  Procedure,  section  266,  make  an  order 
to  summon  a  grand  jury  forthwith.  Such  or- 
der is  not  a  part  of  the  judgment-roll,  unless 
made  so  by  a  challenge  to  the  paneL — ^Pee* 
pie  V.  Kelly,  46  Cal.  356. 

[e]  A  grand  juij  summoned  in  pnrsuance 
of  a  venire  duly  issued  is  not  illegal  merely 
because  the  court  erroneously  directed  the 
venire  to  be  served  by  the  coroner  instead  of 
the  sheriff.— People  v.  Southwell,  46  Cal.  142. 

[f]  Under  Code  of  Civil  Procedure,  section 
226,  providing  that  whenever  a  sufficient  num- 
ber of  jurors  fail  to  appear  the  court  may  or- 
der a  sufficient  number  to  be  drawn  and  sum- 
moned, or  it  may  direct  the  sheriff  or  an 
elisor  chosen  by  the  court  to  summon  as  many 
men  of  the  county  to  serve  as  jurors  as  may 
be  required,  the  court  should  not  appoint  an 
elisor  to  select  and  summon  talesmen  for  the 
completion  of  a  grand  jui^  without  a  show- 
ing that  the  sheriff  is  disqualified. — Brnner 
V.  Superior  Court  of  City  and  County  of  San 
Francisco,  92  CaL  239,  28  Pac.  341. 

Fob  AuTHoaiTiKs  nou  Onna.  Statbs; 

27  L.  B.  A.  780,  783,  note.  See,  also,  20 
Cye.  1311-1315}  24  Cent.  Dig.,  cola. 
2690-2698,  tl  21-26. 

S  8.  l^eeUl  Oraad  J1117  or  Venlr*. 

[a]  Where,  of  the  grand  jurors  summoned, 
the  first  thirteen  called  were  impaneled  as 
the  grand  jury  for  the  term,  and  three  of 
these,  having  formed  an  opinion  of  the  guilt 
of  a  party  in  custody,  were  challenged  by 
him  for  that  cause,  it  was  held  that  the  court 
could  direct  the  jury  to  pass  on  aU  the  other 
cases  waiting  their  action,  and  summon  a 
Special  ja^  for  th'e  ease  of  the  challenger. — 
People  T.  Manahaa,  88  CaL  68. 

[b]  Special  grand  jury  summoned  under 
Code  of  Civil  Procedure  is  valid  for  every 
porpose. — ^People  v.  McDonnell,  47  Cal.  134. 

Je]  Where  in  the  drawing  and  impaneling 
a  grand  jury  out  of  thirty  names  drawn 
from  the  jury-box,  after  excusing  of  titoss 
who  offered  satisfactory  exenses,  and  the 
challenging  of  those  who  are  shown  by  the 
evidence  to  be  incompetent  to  serve  as  jur- 
ors, nineteen  names  are  not  left,  it  is  discre- 
tionary for  the  conrt  either  to  draw  other 
names  from  the  grand  jury-box  and  issue 
summons,  or  to  issue  a  venire  to  the  sheriff 
to  summon  additional  persons  to  oompleta 
the  panel,  and  there  ia  no  abase  of  duKtre- 
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tioD  in  causing  anffieient  persons  to  be  enm- 
moned  by  special  venire  to  complete  the  grand 

i'ury.— People  v,  Leonard,  100  CaL  302,  39 
*ae.  617. 

Fob  AuTH<»mK8  nox  Omxi  Btatbb: 

See  20  Cye.  1323;  24  Oent.  IHg.,  eoia. 
2698-2700,  |  27, 

8  9.  Discharging  Jnrors. 

[a]  Section  242,  Code  of  Civil  Procednre, 
which  provides  that  the  nineteen  persons 
whose  names  are  drawn  shall  constitute  the 
grand  jury,  does  not  deprive  the  court  of  the 
power  to  discbarge  persons  regularly  drawn 
who  do  not  possess  the  statutory  qaalifica- 
tions.— People  t.  Leonard,  106  CaL  302,  89 
Pac  617. 

{  10.  Exciuing  Jurors. 

[a]  It  is  not  error  for  a  judge  to  excase 
certain  persons  summoned  as  grand  jurors 
without  requiring  them  to  appear  and  make 
their  excuses  in  open  ooiurt. — -People  T.  Hid- 
den, 32  Cal.  445. 

Fob  AuvHOBim  nov  Othb  Statbs: 

See  20  Cye.  1331,  1332:  24  Cent.  I>iff., 
eolB.  2700-2703,  SS  2S,  29. 

§  11.  Snnunonlng  Talesmen. 

[a]  Judge  may  order  panel  filled  from  body 
of  county  although  there  are  sufficient  names 
in  grand  jury-box  to  complete  the  juiy.r— Lbtj 
T.  Wilson,  69  CaL  110,  10  Pae.  272. 

Fen  AnTHoarms  nou  Othkb  States: 

See  20  Cyc.  1321;  24  Cent.  Dig.,  eols. 
2703-2710,  SS  30-32. 

g  12.  OompeiisBtiaB  of  Jnrors. 

[a]  The  aet  of  ICay  1,  1851,  respecting  jury 
fees,  did  not  take  effect  until  May  1,  1852, 
and  before  this  the  aet  of  1850  still  prevailed, 
not  allowing  fees  to  dissenting  jorors^MUls 
T.  Dnnlap,  8  CaL  94. 

Fob  AuTHORinss  rKoic  Otheb  States: 

See  80  Oye.  1857;  84  Cent.  Dig.,  ooL  2710, 
S  84. 

I  18L  OliBlleiite  to  Panel  or  Axiay. 

[a]  Where  one  indicted  for  a  criminal  of- 
fense, on  being  arraigned,  moves  to  set  aside 
the  indictment  on  the  gronnd  of  irregularitiH 
in  selecting,  summoning,  and  impaneling  the 
grand  jnzy,  the  motion  is  in  effect  a  challenge 
to  the  paneL— People  t.  Southwell,  46  Cal. 
141. 

[b]  Only  gronnds  for  challenge  to  panel 
are  those  prescribed  by  section  805,  Penal 
Code.— People  t.  Simmons,  119  CaL  8,  SO  Pac 
844. 

[e]  A  challenge  to  the  panel  of  tbe  grand 
jury  for  bias  in  the  finding  of  the  second  in- 


dictment was  not  necessary,  where  the  de- 
fendant was  not  then  brought  before  the 
grand  jury;  bat  in  soeh  ease  a  motion  by 
the  defendant  to  set  the  second  indictment 
aside,  for  disqaalification  of  the  grand  jury 
which  found  the  first  indictment,  was  proper, 
and  should  be  granted. — People  t.  Hanstead, 
135  Cal.  149,  67  Pac.  763. 

Fob  AuTHoamss  nou  Other  States: 

See  20  Cyc.  1325-1327;  24  Cent.  Dig., 
cols.  2717-2724,  {}  42-46. 

§  14.   Persons  Entitled. 

[a]  Where,  in  a  criminal  case,  the  accused 
has  been  held  to  answer  before  indictment, 
he  is  entitled  to  an  opportunity  to  chal* 
lenge  the  panel  of  the  grand  jury;  and,  if 
this  privilege  be  denied  him,  the  indictment 
found  is  void.— People  t.  Bomero,  IS  CaL 
89. 

§  IB.   Time  to  Challenge. 

[a]  Where  the  prisoner  was  present  at  the 
impaneling  of  tbe  grand  jury,  and  challenged 
particular  jnrors,  and  bis  challenge  was  over- 
rnled,  and  he  was  indicted  for  murder,  and 
the  cause  was  transferred  for  trial  to  the  dis- 
trict court,  it  is  too  late  to  except  to  the 
whole  panel.  His  exceptions  should  bave 
been  urged  in  the  court  of  sessions. — ^People 
V.  Boberts,  6  Cat.  214. 

[bj  Defendants  in  criminal  eases,  who  have 
not  been  held  to  answer  before  the  impanel- 
ing of  the  grand  jury,  may  challenge  tbe 
panel  on  arraignment.  If  they  have  been 
held  to  answer,  they  must  challenge  the  panel 
before  it  is  made  np  and  sworn. — People  t. 
Beatty,  14  CaL  666. 

[e]  Challenges  to  tbe  panel  of  the  grand 
jury,  or  to  individual  jnrors,  must  be  made  at 
the  impaneling  of  the  jury;  and  on  indict- 
ment for  murder  transferred  to  the  district 
court,  the  challenge  cannot  there  be  made. — 
People  V.  Moiee,  15  CaL  829;  People  t.  Arnold, 
IS  Cal.  476. 

[d]  Jurors  cannot  be  challenged  after  grand 
jury  has  been  discharged  (overruling  14  CaL 
567}.— People  T.  Travers,  88  CaL  236,  26  Pao. 
88. 

S  16.   Challenge  to  Polls. 

[a]  There  is  no  process  by  which  discharged 
grand  jurors  can  be  reassembled  in  their  offi- 
cial character  and  subjected  to  their  original 

Sroeess  of  challenging. — ^People  t.  Travers,  88 
aL  235,  26  Pac.  88. 

Fob  ATTTHOBimia  raoK  Otheb  States: 

See  20  Cye.  1327,  1328;  24  Cent.  Dig., 
eols.  2725-2728,  IS  48-51. 

S  17.  Waiver  of  Objeetfaos  to  Panel  or  Jur- 
ors. 

[a]  Under  Criminal  Practice  Aet,  section 
189,  challenge  before  indictment  is  the  only 
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remedy  for  bias  of  some  of  the  grand  jurors, 
and  this  objection  cannot  be  orged  after  plea. 
People  V.  Cplmere,  23  CaL  631. 

[b]  If  defendant,  in  criminal  action,  omits 
to  interpose  his  objection  to  any  irregularity 
that  occurs  in  the  drawing  and  impaneling 
of  a  trial  jury  at  the  time  the  same  occurs,  he 
is  deemed  to  have  waived  the  same,  and  ob- 
jections cannot  for  the  first  time  be  raised  on 
a  motion  for  a  new  trial. — People  Coffman. 
24  Cal.  230. 

[c]  If  defendant  is  in  custody,  objections 
to  grand  jurors  on  the  ground  of  not  being 
citizens  or  taxpayers  must  be  taken  by  chal- 
lenge when  the  jury  is  impaneled,  or  they  are 
waived. — People  v.  Henderson,  28  Cal.  465. 

[d]  Where  a  defendant  in  a  criminal  case 
had  an  opportunity  afforded  him  to  challenge 
the  grand  jury  panel  and  its  individuals  be- 
fore the  indictment  was  found,  but  made  no 
challenge,  it  was  held  that  he  eonld  not  af- 
terward take  advantage  of  any  objection  to 
the  panel  or  to  an  individual  grand  juror. — 
People  V.  Hidden,  32  Cal.  445. 

[e]  If  a  person  is  charged  with  the  com- 
mission of  a  crime  in  a  sworn  complaint,  and 
is  arrested  on  a  warrant  issued  by  a  magis- 
trate on  the  complaint,  and  is  under  arrest 
when  the  grand  jury  meets,  bat  before  an  ex- 
amination before  the  magistrate  is  taken  be- 
fore the  grand  jury  about  to  be  impaneled, 
and  informed  by  the  judge  that  he  may  inter- 
pose a  challenge  to  the  panel  or  to  an  indi- 
vidual juror,  and  declines  to  interpose  a  chal- 
lenge, he  waives  the  right  to  interoote  such 
challenge  after  he  ia  indicted. — ^People 
Oeiger,  49  Cal.  643. 

[f]  Where  defendant,  though  he  had  not 
been  held  to  answer,  was  in  custody,  charged 
with  a  crime,  under  a  sworn  complaint,  and 
was  brought  into  court  before  the  grand  juiy 
were  sworn,  and  offered  the  privilege  of  chal- 
lenging, which  he  refused,  it  was  proper  to 
oTerruIe  his  subsequent  motion  to  set  aside 
the  indictment  because  he  had  not  been  held 
to  answer,  and  to  refnse  to  entertain  chal- 
lenges to  the  panel  and  to  an  individual  juror. 
People  T.  Phekn,  123  CaL  651,  66  Pae.  424. 

V(a  AurmaanxB  nov  Othkb  States: 

Incompetency  of  members  of  grand  jury, 
whether  may  be  taken  advantage  of 
after  indictment  found:  34  Am.  Bep. 
705,  note.  See,  also,  20  Cye.  1328;  24 
Cent.  Dig.,  eols.  2729-2736,  SS  63-55. 

{  18.  Impaneling  and  FormatlML 

[a]  The  declaration  of  a  grand  juror  that  he 
is  a  naturalized  citizen  should  be  received 
by  the  court  as  prima  facie  true,  and  proof 
thereof,  by  actual  production  of  the  papers,  is 
unnecessary. — People  t.  Roberts,  6  CaL  814. 

[b]  Where  some  of  the  persons  summoned 
on  a  grand  jury  are  successfully  challenged  by 
the  defendant,  the  remaining  grand  jurors,  it 
of  the  requisite  number,  by  the  operation  of 
the  statute  constitute  the  grand  ju^,  to  whom 


the  charge  against  the  defendant  must  be  sub- 
mitted; and  the  court  has  no  authority  to 
form  a  special  grand  jury  for  the  case  by  im- 
paneling others  in  place  of  those  who  were 
challenged.  (Wallace,  C.  J.,  dissenting.) — 
People  V.  Colby,  54  CaL  37. 

[c]  Ifode  of  constituting  grand  jury  set 
forth.— Lbt7  t.  Wilson,  6»  CaL  108,  109,  10 
Pac.  272. 

[d]  Approved  mode  of  fllling  panel  ta  to  re- 
quire clerk,  in  open  court  and  in  presence  of 
judge,  to  draw  requisite  number  of  names 
from  grand  jury-box. — Levy  v.  Wilson,  69  CaL 
110, 10  Pae.  272. 

[e]  Code  of  Civil  Procedure,  section  248, 
provides  that  when,  of  the  persons  snmmoned 
as  grand  jurors  and  not  excused,  nineteen  are 
present,  they  shall  eonstitnte  the  grand  jury; 
if  more  are  present,  their  names  shall  be 
placed  in  a  box,  and  nineteen  drawn  there- 
from. Held,  that  where  a  venire  consisted 
of  thirty,  four  of  whom  were  not  summoned, 
a  grand  jury  impaneled  by  drawing  from  the 
thirty  names  was  regular. — People  t.  Prather, 
134  Cal.  436,  66  Pae.  589,  863. 

ToB  Atithoeitiis  fboh  Othkb  Statbs: 

27  I«.  B.  A.  776,  note.  See,  also,  20  Cye. 
1315;  24  Cent  IMg.,  cola.  2737-2740,  91 
56-68. 


S  IB-   Objeetlau  to  FoniuttoiL 

[a]  IrregnlaritieB  in  the  formation  of  a 
grand  jury  can  only  be  raised  by  a  motion 
addressed  to  the  proceedings  of  the  grand 
jury. — People  T.  Gtoldenaon,  76  Cal.  sS,  10 
Pac.  161.  - 

[b]  Irregolarities  in  formation  of  grand 
jury  cannot  be  considered  on  motion  to  set 
aside  indictment. — ^People  T.  Goldenaon.  76 
CaL  845,  10  Pae.  161. 

g  20.  De  Facto  Qraad  Jury. 

[a]  An  indictment  found  by  a  de  facto 
grand  jury  is  as  regular  as  one  found  by  a 
de  jure  grand  jury.  The  title  of  one  is  not 
collaterally  assailable  any  more  than  that  of 
the  other. — Gannon,  In  re,  69  CaL  641, 11  Pac 
240;  Kelly  t.  Wilson,  11  Pae.  244. 

[b]  The  validity  of  the  de  facto  grand  jury 
cannot  be  called  into  question  in  a  eoIlaterU 
proceeding  to  punish  a  party  as  a  contuma- 
cious witness  for  defying  its  authority.— Gan- 
non, In  re,  69  Cal.  541,  11  Pac  240i  Kelly 
V.  Wilson,  11  Pac  244. 

[e]  Where  the  superior  court  of  San  Fran- 
CMCO,  having  legal  authority  to  impanel  a 
grand  jnry,  impaneled  and  swore  a  competent 
number  of  persons  as  sneh  jury,  and  charged 
it  with  the  duties  of  a  grand  fnry,  it  was  a 
grand  jury  de  facto,  and  one  summoned  to 
testify  before  it  cannot  refnse  to  testify  on 
the  ground  that  the  jury  was  not  impaneled 
according  to  law. — Haymond,  Ex  parte,  91 
CaL  545,  27  Pac.  S50. 
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S  21.  Appointment  of  Foroman. 

[ft]  i^t  that  appointment  of  foreman  of 
grand  jary  was  not  entered  on  the  minutoB  of 
the  court  is  not  material  where  the  indict- 
ment is  indorsed  hy  the  foreman  and  returned 
to  the  court.— People     BoboTta,  fl  Cal.  214. 

Ste  AuTHOsmxs  Ron  Otheb  Statks: 

See  20  Cyc  1319;  24  Cent  Dig.,  coL  2740, 

I  22.  Oollatenl  Attack  aa  Validity  of  Juy, 

Ja]  Validity  of  grand  jury  cannot  be  ques- 
tioned in  a  collateral  proceeding.— Qannon.  In 
re,  69  Cal.  648,  11  Pae.  240. 

S  23.  Powers  and  Dutlefl. 

[a]  A  grand  jury  impaneled  before  the  com- 
misaion  of  a  crime  may  inquire  into  it. — ^Peo* 
pie  V.  Beatty,  14  Cal.  566. 

[b]  Grand  jnry  may  inquire  into  all  offense! 

committed  within  the  county  which  are  not 
barred  by  the  statute  of  limitatione. — ^Peo- 
ple T.  Beatty,  14  Cal.  566. 

[e]  The  grand  jniy  has  no  power  to  deter- 
mine the  degree  of  murder,  and  a  declara- 
tion thereof  by  their  indictment  will  be  dis- 
regarded.—People  V.  Nichol,  34  Cal.  211. 

td]  It  is  sufficient  to  maintain  anthority  of 
grand  jury  that  it  has  acted  under  color  of 
lawful  authority^ — Gannon,  In  re,  69  Cal.  547, 

II  Pac.  240.  ' 

[e]  Grand  jury  has  within  its  scope  of  in- 
quiry all  public  offenses  committed  in  county, 
and  though  it  takes  up  examination  of  one 
person,  if  it  should  appear  on  such  examina- 
tion that  others  are  guilty,  they  should  in- 
dict them.— People  Northey,  77  CaL  627, 
19  Pae.  86S,  20  Pae.  120. 

[f  J  A  grand  jury,  while  Investigating  a 
charge  of  perjury  against  the  defendant  al- 
leged to  have  been  committed  in  open  eonrt 
upon  the  trial  of  a  canse,  have  the  right  and 
power  to  find  an  indictment  against  such 
defendant  for  perjury,  in  the  same  respect, 
committed  in  their  presence;  and  they  had 
m  right  to  consider  the  testimony  of  witnesses 
and  other  evidence  submitted  to  them  under 
the  original  charge,  in  so  far  as  it  tended 
to  mpport  the  indictment  found. — ^People  T. 
Craven-Fair,  187  CaL  222,  69  Pae.  1041. 

Ite  AtiTHOBiTiis  nou  Othib  States: 

See  20  Oye.  1834-1337:  24  Cent  Dig. 
eols.  2743-2748,  SI  62-66. 

I  24.  Term  of  Berrlee  and  SessloiUL 

[a1  Fact  that  a  grand  jury  was  organized 
in  November,  1893,  and  found  an  indict- 
ment against  the  defendant  in  January,  1894, 
does  not  reader  the  indictment  invalid  where 
it  does  not  appear  that  the  jurors  for  1894 
had  been  selected  and  returned  at  the  date 
of  the  finding  of  the  indictment,  and  the  jury 
of  1893  were  properly  oontinoed  until  other 


jurors  were  selected  and  returned  in  1894^ 
People  T.  Leonard,  106  CaL  802,  39  Pae.  617, 

[b]  Neither  end  of  session  nor  final  adjourn- 
ment of  court  for  the  year  would  dissolve 
grand  jury.— Gannon,  In  re,  69  CaL  545.  11 
Pae.  240.  -»         »  » 

[e]  Section  241  of  the  Code  of  Civil  Pro- 
cedure, which  provides  for  the  drawing  and 
impaneling  each  year  of  one  grand  jury  in 
each  county  having  less  than  three  superior 
court  judges,  and  of  two  grand  juries  in  each 
county  having  more  than  three  superior  court 
judges,  and  which  was  passed  in  pursuance  of 
section  8,  article  1,  of  the  constitution,  pro- 
viding that  a  grand  jury  shall  be  summoned 
at  least  once  a  year  in  each  county,  while 
it  fixes  the  time  within  the  year  for  the  court 
to  order  the  selection  and  return  of  grand 
jurors  liable  to  serve  in  the  capacity  of  a 
grand  jury,  and  limits  the  time  in  which 
they  shall  serve  for  the  purpose  of  the  draw- 
ing and  impaneling  of  a  grand  jury,  pre- 
Bcribea  no  specific  time  for  the  drawing  of 
the  grand  jury,  or  for  Its  official  existence  af- 
ter It  has  been  drawn  and  impaneled,  but 
leaves  these  matters  to  the  judicial  discre- 
tion of  the  court. — Gannon,  In  re,  69  CaL  541, 
11  Pac  240;  Kelly  v.  Wilson,  11  Pae.  244. 

[d]  Grand  jury  cannot  dissolve  itself,  and 
therefore,  if  a  grand  jury  whose  authority  is 
challenged,  where  not  impaneled  for  any 
length  of  time  prescribed  by  law,  has  not  been 
discharged  by  the  court  in  which  it  was  act- 
ing, it  still  exists  as  an  original  body,  with 
power  to  perform  its  duties. — Gannon,  In  re, 
69  Cal.  541,  11  Pae.  240;  Kelly  t.  WUson,  11 
Pac.  244. 

.  PoB  AvTHOBiTiEa  rsoM  Other  States: 

See  20  Cyc.  1332-1334;   24  Cent  Dig., 
cols.  2749-2752,  S9  67-69. 


I  26. 


Term  of  Conrt. 


[a]  The  court  of  sessions  has  the  same  pow- 
ers at  a  special  term  properly  called  that  it 
has  at  general  term,  including  the  power  of 
calling  a  grand  jury. — People  v.  Carabin,  14 
CaL  438. 

[b]  Under  acte  of  1863-64,  page  526,  section 
12,  after  the  commencement  of  the  session  of 
conrt,  the  judge  may,  in  his  discretion,  order 
a  grand  jury  to  be  summoned.— Peo{^  t. 
Long,  43  CaL  444. 

"Worn  AnTHOBrms  nou  Othxb  States: 

See  24  Cent  Dig.,  eols.  2750-27S2,  |  68. 


8  26. 


AdJonxnmentB. 


[b]  Under  the  constitution  of  1879,  the  di«- 
tnct  courts  were  abolished,  and  superior 
courts  substituted,  and  the  old  system  of 
terms  of  court  and  final  adjournments  for  the 
term  was  abolished,  and  the  superior  courts 
declared  to  be  always  open;  and  it  follows 
that,  under  the  new  system,  neither  an  end 
of  the  session  of  the  court,  nor  a  final  ad- 
journment for  the  year,  will  have  the  legal 
effect  of  dissolving  a  grand  jaxy  which  naa 
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been  leleeted  to  setre  for  a  term  of  the  court, 
or  until  ita  final  adjournment,  or  until  new 
lists  of  grand  jurors  are  selected. — Gannon, 
In  re,  69  Cal.  541,  11  Pac.  240;  Kelly  t.  WU- 
son,  11  Pac.  244. 

Prat  AUTHOEITIBS  MtOM  OtHEB  StATKS: 

See  20  Cyc.  1333:  24  Cent.  Dig.,  eoL 
2752,  8  69. 


S  27.  Omdiict  Of  Proceedings  In  OeneraL 

[a]  Accused  is  not  entitled  to  notice  that 
grand  .jury  is  investigating  charge  against 
him. — People  Ooldenaon,  76  345,  19 
Pac.  161. 

[b]  The  defendant,  indicted  for  murder, 
moved  to  set  aside  the  indictment  under  Penal 
Code,  section  995,  providing  that  an  indict- 
ment must  be  set  aside  when  a  person  is  pres- 
ent during  the  session  of  the  grand  jury, 
when  the  charge  embraced  in  the  indictment 
is  under  consideration,  except  as  provided  in 
section  925,  which  specifies  the  judge,  the 
district  attorney,  a  stenographer,  the  mem- 
bers of  the  grand  jury,  and  witnesses  actually 
under  examination.  Two  of  the  main  wit- 
nesses  against  defendant  were  Chinese,  who 
could  not  speak  English,  and  an  interpreter 
was  called  in.  Held,  that  the  interpreter  was 
a  witness,  within  the  definitions  of  Code  of 
Civil  Procedure,  section  1878,  declaring  that 
a  witness  is  a  person  whose  declaration  un- 
der oath  is  received  as  evidence  for  any  pur- 
pose; and  section  2005,  providing  that  an  oral 
examination  is  one  where  the  testimony  is 
heard  from  the  lips  of  the  witness;  since, 
under  section  1884,  the  interpreter  must  be 
sworn,  and  he  states  under  oath  to  the  jury 
what  the  other  witness  said;  and  Penal  Code, 
section  1102,  provides  that  the  rules  of  evi- 
dence in  civil  actions  are  applicable  also  to 
criminal  actions,  except  as  otherwise  pro- 
vided; hence  the  interpreter  was  properly  be- 
fore the  grand  jury. — ^People  v.  Lem  Deo,  132 
Cal.  199,  64  Fae.  266. 

PoE  AuTHOKinis  raOH  Otheb'  States: 

See  24  Cent.  Dig.,  cola.  2752-2770,  SS  TO- 
SS. 


%  28.  Exainiiiatlon  and  Oaotnfl  of  Wtnesiss. 

[a]  Witness  is  bound  to  answer  a  criminat- 
ing question  before  a  grand  jury.  Act  re- 
quiring it  is  valid. — Bowe,  £x  parte,  7  Cal. 
184. 

[b]  A  witness  on  trial  of  a  criminal  charge 
is  not  on  that  account  incompetent  to  act 
as  interpreter  at  the  examination  of  other 
witnesses  in  the  case  before  the  grand  jury. — 
People  V.  Bamirez,  50  CaL  533,  38  Am.  Bep. 
73. 

[c]  Witnesses  before  grand  jury  are  sub- 
ject to  lawful  aatbority  and  control  of  court 
to  same  extent  as  witnesses  before  trial  jury. 
Gannon,  In  re,  69  Cal.  543,  11  Pac.  240. 

[d]  Court  has  jurisdiction  to  adjudge  wit- 
ness, defying  authority  of  grand  jury,  guilty 


of  contempt  and  punish  him  therefor. — Gan- 
non, In  re,  69  Cal.  543,  11  Pac.  240. 

[fl]  Authority  of  grand  jury,  whether  de 
facto  or  de  jure,  cannot  be  questioned  by  wit- 
ness called  before  it. — Gannon,  In  re,  69  CaL 
647,  548,  11  Pac  240. 

[f]  Although  grand  jury  eonld  have  indicted 
defendant  on  his  own  testimony,  the  fact 
that  they  called  another  witness,  before  or- 
dering the  indictment,  would  indicate  no  bias 
or  prejudice  on  the  part  of  the  grand  jury. — 
People  T.  Northey,  77  CaL  618, 19  Pac.  865.  . 

[g]  A  witness  before  a  grand  jury  cannot  re- 
fuse to  answer  a  question  because  of  its  al- 
leged irrelevancy  or  impertinency,  since  the 
determination  of  objections  to  questions  on 
those  grounds  rests  with  the  eoort. — Bogers, 
In  re,  129  Cal.  468,  62  Pac.  47. 

Foft  AuraoRims  fbou  Othzb  States: 

Bef  20  Cyc.  1342-1350  ;  24  Cent.  Dig» 
eola.  2758-2763,  |8  76-78. 

S  29.  Examination  of  Accused  or  Witnesses 

for  Blm. 

fa]  Fact  that  defendant  in  a  criminal  ease 
has  given  voluntary  testimony  before  the 
grand  jury  is  no  ground  for  quashing  the  in- 
dictment.— People  V.  King,  28  Cal.  266. 

[b]  Defendant  is  not  entitled  to  be  heard, 
or  have  witnesses  sworn  and  examined  by  the 
grand  jury,  unless  it  call  for  them. — People 
T.  Goldenson,  76  CaL  328,  19  Pac.  161. 

PoB  AuTHOBinss  raou  Otheb  States: 

See  24  Cent.  Dig,  cols.  2762,  2763,  8  78. 

§  30.  Evidence  Before  Jury. 

[a]  Depositions  of  witnesses  taken  before 
magistrate  upon  a  criminal  charge  nuy  be 
used  before  a  grand  jury. — ^People  r.  StuarL 
4  Cal.  218.  *  «~ 


8  31.  Erldenee  of  Organization  of  Jory, 

[a]  Section  218  of  the  statute  regulating 
proceedings  before  grand  juries  by  implica- 
tion prohibits  the  disclosure  of  testimony 
given  before  them. — People  v.  Tinder,  19  Cal. 
539,  81  Am.  Dec.  77. 

[b]  The  article  of  the  criminal  practice  net 
which  imposes  the  obligation  of  secrecy  on 
grand  jurors  was  intended  for  the  protection 
of  the  public,  and  not  for  the  protection  of 
witnesses  testifying  before  them,  and  such 
witnesses  cannot  take  advantage  of  the  obli- 
gation in  a  criminal  prosecution  against  them. 
People  v.  Toung,  31  CaL  503. 

[c]  Where  no  list  of  persons  to  serve  as 
grand  jurors  has  been  made  by  the  board  of 
supervisors,  and  a  grand  jury  is  summoned, 
it  will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  court  made 
an  order  ior  the  summons,  since  such  order 
is  not  a  part  of  the  judgment-roll,  unless  made 
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so  by  challengG  to  the  panel.— People  v.  Kelly, 
46  Cal.  355.  "  i- 

[d]  Penal  Code,  lection  995,  makes  the  fail- 
ure to  indorse  or  insert  on  the  indictment  the 
names  of  all  the  witnesses  examined  before 
the_  grand  jniy  ground  for  setting  uide  the 
indictment.  A.  grand  juror  was  summoned  u 
a  witness  on  the  bearing  of  a  motion  to  set 
aside  an  indictment  on  such  ground.  Held, 
tliat  he  eould  not  refuse  to  testify  as  to  what 
witnesses  were  examined  on  the  ground  that, 
under  Penal  Code,  section  925,  forbidding 
that  any  person  except  the  witnesses  and  the 
district  attorney  be  present  at  sessions  of  the 
grand  jnry,  be  need  not  disclose  the  secrets 
of  the  grand  jury-roomw — Sebmidt,  Ex  parte, 
71  Cal.  212,  12  Pae.  55. 

[e]  Bnle  of  secrecy  of  proceedings  before 
^and  jury  is  intended  only  for  protection  of 
jorors  and  witnesses  before  them  cannot  in- 
voke it.— People  V.  Northey,  77  Cal.  688,  68^ 

19  Pae.  865,  20  Pac  129. 

§  32.  PTMcntment  of  l^ctment. 

[a]  Indictment  is  not  vitiated  by  fact  that 
one  juror,  who  has  been  challenged  and  ex- 
cluded from  the  deliberations  of  the  ease,  ap- 
pears in  court  with  the  other  jurors  when  the 
indictment  is  pTe8ented.>-^People  t.  Gatewoo^ 

20  CaL  146. 

Fob  Atjthobitiis  vboh  Other  Statu: 

S8  I*.  K.  A.  33,  note.  See,  also,  20  Cyc. 
1835;  84  dent.  Dig.,  cola.  2776,  8776, 
i  88. 

%  33.   laablUtlM  of  Jurors. 

[a]  The  refuse  of  a  grand  jmor  to  testify 
as  to  how  he  voted  on  the  finding  of  an  in- 
dictment is  not  a  contempt  of  court. — Sontag, 
Ex  parte,  64  Cal.  525,  2  Pac.  402. 

[b]  A  grand  juror  is  not  responsible  in  a 
eivU  suit  for  his  action  on  the  grand  jury, 
however  erroneous  it  may  be,  and  liowever 
malieioue  the  motive  which  produced  it.— 
Tnzpen  v.  Booth,  66  CaL  65,  88  Am.  Bop.  48. 

VOB  AVTHOBims  ROM  OtHB  STATES: 

See  SO  Cye.  1366:  24  Cent.  Dig.,  coll. 
2776-8778,  |  89. 

GRAND  LABCEN7. 
■es  Laresnjr,  |  IS. 

GRANTEE. 

Vmsssskt  to  viUd  dedlestloa.  8m  Dedtestlon,  |  7. 
Veeasittr  for  gruitM  In  Mse  to  validity  of  dssO. 

8m  DMds.  I  10. 
Deeeriptlon  of,  In  dMds.    8m  SMds,  I  ST. 
Estoppel  of,  by  OmO.    Sm  Estoppel,  t  26. 
■KUs  of  grantMS  9t  piopartr  conveyed  in  fXmd 

of  creditor!.   8m  Tcaadalsnt  Ooav^aaesit  II 

98*101. 

OsL  Difaal,  ToL  8—161 


GRANTORS. 

I>«sortptloB  of,  la  dMd.    Sm  I>«eds,  |  M. 
Bftoppfll  of,  by  dMd.    8m  Brteppel.  |  88. 
AdBlssloBS  of  xrsatoxs  IS  •tUoBse.   In  Mdnoi^ 

TO, 

GRANTS. 

IMnsd.   Bm  Seeds,  |  87. 

As  oontraeU  protected  from  ImpslnaeBk  of  ebUg^ 

Uon.    8m  OonttltiitloBal  Law,  ||  167-168. 
Of  Indlut  lands.   Bm  Tw^fMif,  |  4. 
Of  ludt  under  aavltalils  witsrs.   Bm  HaHcaUe 

Wfttm,  I  IS. 
aoT«rnin«iit  craBts  of  mlneraU  and  Binlaf  il^ts. 

Sm  Hlaea  and  lUnarali,  |  S. 
Of  Und  udar  aon-psvicable  wstets.    Bm  Wat«s 

and  WatetMiirHS,  1  76. 
Of  ssssMsats  aad  rlchU  to  nss  vatoi.   Bm  Wates 

and  WsleroonrMS,  |  146. 
Of  whaif  pilTlUiM  or  whMiwu.   Bm  mMxim,  I  A. 

GRAPES. 
As  Sfiieiittval  erop.   Bm  Agrlnttue,  |  8. 

GRATDITOUS  CARRIAGE. 

IdahUity  of  fratoftons  nnier  fw  inlizy  to  goods. 
Bm  Oanlots,  |  SS. 

GRAVESTONEa 

LUUIttr  of  eslsU  of  dseedaat  fK.  Sm  Bascnton 
and  AdmiBlstzaton^  i  874. 

GREAT  REGISTER. 

As  OfMsDM.   8m  OxlmlBSl  Iav.  |  808.t 

GROSS  NEGLIGENCE. 
Bm  VegUgenee,  |  8. . 

GROSS  StTM. 

Award  of  flxocs  sun  u  alljDoay.    Bm  DlTwroe,  | 
116. 

GROSS  TON. 

Deflstd.   Bm  Weights  and  Vaasani,  |  1. 

GROUND  RENTS. 

Indode  nature  and  Inddants  of  rants  reHmd 
In  eonsldantlon  of  tlie  oonvajranM  of  land  In  fM; 
rlgbts,  powers,  and  llabllltlas  of  partlM  to  sub 
.eonfsyanees;  and  iMudloo  nlattng  thente. 

S  1.  Xn  OflnonO. 

[a]  Partnershi]^  in  leasing  of  property  is  en- 
titled to  ground  rent  until  expiration  of  lease, 
Laffan  v.  Naglee,  9  Cal.  683. 

Fob  Authobttixs  fbom  Othxb  Btates: 

See  20  Cye.  1369  1390;  24  Cent.  Dig,, 
cols.  2781-8812,  SS  1*18. 
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^ROUNDS. 

For  nbewiiv  en  appML   Bm  Appeal  uad  Bmr, 

il  1044-1046. 
Fox  leTeiial  of  JadgBOl,   IM  AppMl  aad  Brxsr, 

H  1424  et  ae«. 
For  ftnost  In  cItU  utloDi.    Sm  Arroit^  |  I. 
For  AttacbmoDt.    Sm  AttMlUiiMit.  ||  &4<27. 
For  dlHolntlon  of  ttUelUMnt.   8m  AtUelimMtti  1 

130. 

For  ktuek  on  ■tuehmonk  br  third  ptnuL  8m 

AttaduMDt,  I  ISO. 
For  dUlHtrment  of  nttemoyi.  '  Sm  Anomor  and 

OUent,  II  SO-SS. 
For  oJoeUon  of  pttMngor  from  trsln  or  itroot-oar. 

8ao  Oftrrlorfl,  ||  146-152. 
For  FMdBilon  of  coutraot.    Sm  Contract!,  ||  198* 

IQfl. 

For  contilbntlon.    8m  Oontribntlon,  |  1. 

For  eontinauico  ot  eilnilul  cut.   8m  Mndul 

Law,  11  896-301. 
For  dung*  ot  Tonno.    8m  OrlmlDal  Law,  |  37. 
For  motion  for  now  trUl  as  part  of  rocord  on  ap- 

paaL    Sm  Orlmtnal  Law,  |  eos. 
For  roToraal   of  Jndgmont  of  lowar   Mort.  8m 

Orlmlua  Law,  |  SOB. 
For  dliBlMal  of  appoal  In  erlBlaal  MM.   8m  CMb- 

Inal  Law,  ||  714-717. 
F«  now  trial  la  orimlul  eaM*.   8m  Cxfialnal  L«w, 

II  BlS-fi60. 

FM  moentlon  of  dodleitlon.    8m  XMtotUon,  |  47. 
For  taUng  dopoiltloiu.   8m  Dopoaltiou,  |  7. 
Far  Involnntarr  djmlmt  or  sonnll,   8m  Dliinl»> 

aal  and  Honanlt,  ||  30-36. 
For  dtToreo.   8m  Dlvoroo,  ||  7-lS. 
For  anowESM  of  tomporary  allmonr.   8m  IHwroo, 

I  94. 

For  ftward  of  eoatedr  of  oUldron  on  grantUig  di> 
vorM.    See  Dlvorco,  |  164. 

Of  eqnttable  ortoppoL    Bm  Eatoppel,  III,  B. 

For  Btaylng  oxecatlon.    Bee  Ezeeatlon,  |  S6. 

For  qoaalilng  oxocotlon.    Sm  Ezecntion,  |  78. 

For  appointment  of  administrator  wltk  will  an- 
nexed.   See  Bxecntora  and  Admlnlitiatora,  |  67. 

For  roToeatlon  of  lotteia  of  administration.  Bm 
Bxecntora  and  Admlnlatratora,  I  88. 

FW  action  ot  f  ordUo  ontrp  or  dotalnor.  8m  Forel- 
Uo  Bntry  and  Dotalnor,  |  87. 

For  writ  of  halMu  oorpoa.  Bm  Habeu  Oorpu,  || 
9-15. 

For  vnaahlng  indletnwnt,   Bm  Indictment  and  Xa> 

fonnatlon.  |  184. 
For  InJoncUon.   8m  Injunction,  I,  B. 
Of  opposition  to,  or  rofnaal  of,  dlsebarfo  of  Inatd- 

vent.    8m  Inaolvonej,  ||  106-118. 
For  forfeltuo  of  lUforanM  pollep.   Bm  Tnanranco. 

II  75-88. 

For  InterpUador.    Bm  Intarplaador,  |  3. 

For  arrest  ot  Judgment.    Beo  J'ndgmont,  |  180. 

For  modification  of  Jndgmont.   Bm  fndgnont,  | 

881. 

For  opening  or  TCOtttng  JodgMOt.   Bm  JcdgmoBt, 

I  843  ot  .ae«. 
For   restraining   onforMUonI   af  Jndgaunt.  Bm 

Jndgnent,  |  2R9  ot  aoc. 
For  ooUateral  attaok  on  ladgmant.    Bm  Jadgmoni, 

I  S4B  •(  aoQ. 
For  tihallenffl  to  Jnrora.   Bm  tmrr,  ||  94,  100. 
For  ot  marrlaga.   Bm  Bbniaft,  i'  84. 

For  now  trUL   Bm  llo«  Trial,  n. 


For  romonl  ot  pnbUo  oflteora.   Bm  OAobei,  || 

88-31. 

For  pardon.   8m  Fardon,  i  1. 
For  Interrestlon.   Bm  Parties,  |  84. 
For  brlngltQ  In  now  parties.    Bm  Partloi^  |  80. 
For  diaaolntlon  of  firm.   Sm  PartnoraUp,  ||  100* 
104,  188. 

For  domnrror  In  olvU  caMS.  Sm  Pleading,  ||  106- 
108. 

For  Impeaching  return  end  proof  of  Mrrlcc  of  pro- 
cess.   Bm  ProcoH,  I  63. 

For  Is  ma  nee  of  writ  of  prohlMtlon.  See  Prohi- 
bition, II  15-86. 

For  i^pointment  of  rooolvera.   Bm  BoMlTora,  |  S. 

For  reformation  of  Inatmmont.  8m  Baformatlon  of 
laetnunonta,  |  6L 

Of  aetlra  for  aodaetlon.   Bm  Bodnethm,  |  1. 

For  elmngo  o(  vaana  la  dvU  eases.  8m  Vaan^  | 
83. 

QBOWING  OBOPS. 

KeMBstty  tliat  eontract  for  aale  of  growing  eropa 
be  in  writing.    8m  Frands,  BUtnto  of,  f  S3. 

VoeoMltr  tor  ohango  of  poaaoaslon  on  aalo  of,  1v 
Inaolvant.   Bm  ftaadnlanl  OoBrayaacaa,  |  H. 

GSUBSTAKE. 

Blgkts,  daUoa  and  liabilities  ti  paxttea  to  grab- 
stake  oontraet.   Bm  Joint  Adfonteraig  |  S. 

aUADALUPE  HIDALaO. 

Oltlioaaup  contomd  by  troaty  «(.  Bm  OttlMaa, 
1  8. 

QUAEAHTY. 

Xnelada  eoOataral  promliM  to  answer  for  Ika 
pajment  of  a  debt  or  porfoimaBM  of  a  dntp  or  eon- 
tract  or  otber  obligation  bp  another,  liable  tbero- 
for  in  the  first  Instance,  In  tbe  event  of  his  failare 
to  pap  or  perform  the  same;  natore,  requisites, 
Talldltjr,  Incidents,  construction,  operation,  and 
affect  of  aneh  promioM  In  general;  and  rights,  Ua- 
bUltloa,  and  ronodlM  of  gnaraaton,  principal  debt- 
ors, and  erodltora. 

L  BEQXnSITES  AMD  YALIDITT,  §§  1-18. 

IL  CONSTBUCnON  AND  OPEBATION,  88 
13-22. 

m.  DISCHABaE  OF  aUABANTOB,  U  88- 
81. 

IV.  BEMEDIES  OF  CBEDIT0B8,  §{  88-40. 

Liability  of  Indoraar  of  oaouureial  paper  m  gnar- 
antor.    Bee  BOla  and  Votes,  ||  186-147. 

Onarantp  wntraeU  of  eoiperatlou.  Bm  Oorpexa- 
Uoas.  I  381. 

Ot  sale  prtee  by  factor.   Bm  Faetms,  |  9. 

Hooeaaltr  that  promlM  to  gin  gaarantp  be  In  writ- 
ing.  8m  Iteada,  BtatnU  of,  |  9. 

Ooaraatj  eontracts  of  haAaad  and  wife.  8m  Hm- 
band  and  Wife,  |  48. 

OoBtraeU  ot  fnaraatp  by  paxtaan.  8n  Paxtaar. 
■hip.  I  56. 

BlgfaU  of  gnar enters  as  to  appUeatlon  ef  pajMt* 
Bude  by  debtw.   Bm  F^aMal^  I  88. 


Digitized  by  Google 


GUABAMTY,  1,  §§  1-6. 


2563 


I  SEQUISITBS  AND  TAIJDITT. 

LETTER  OP  OBXDIT  DEFINED,  |  1. 
OOXDITIOXAL    AND    tJNCONDITIONAI.  OtTAB- 

ANTT  DISTINQ0ISHED,  |  a. 
STATUTORY  PROVISIONS.  |  8. 
WHAT  CONSTITUTES  GUARANTY    f  4 
DISTINGUISHED    mOM    OTHER  CONTRACTS, 

18. 

TAUDITT   OF   OBLIGATION    OP  PRINCIPAL 
I  6. 

OFFER  AND  ACCEPTANCE.  |  7. 
WRITTEN  GUARANTIES.  |  S. 
CONSIDERATION,   |  9. 

  SUFFICIENCY,    |  10. 

  WANT  OP  CONRZDEBATXON,  |  W. 

ILLEGALITY,  f  12. 

S  1.  Letter  of  Credit  Defined. 

[a]  A  letter  of  eredit  is  a  letter  of  request, 
whereby  one  person  requests  some  other  per- 
■on  to  advance  money  or  give  credit  to  a  third 
peraon,  and  promises  that  he  will  repay  or 
guarantee  the  same  to  the  person  makmg  the 
sdvancement.—Laf argue  v.  Harrison.  70  CaL 
380-384,  59  Am.  Bep.  410,  11  Pae.  636. 

S  2.  OoadltlMul  and  micoiidltloiua  Chunnlr 
Distingnislied.  ' 

[a]  An  nnconditional  guaranty  of  payment 
18  to  be  distinguished  (rom  a  conditional 
piaranty  in  the  nature  of  a  contract  of  in- 
demnity against  loss.  In  the  first  ease  the 
btbility  of  the  guarantor  la  fixed  by  the  fail- 
ore  of  the  principal  debtor  to  pay  at  matur* 
ity;  while  in  the  second  case,  no  liability  is 
incurred  until  after,  by  the  use  of  due  and 
reasonable  diligence,  the  guarantee  has  be- 
come unable  to  collect  the  debt  from  the  prin- 
cipal debtor.— Pierce  v.  Merrill,  128  CaL  464. 
79  Am.  St.  Bep.  56,  61  Pae.  64. 

§  S.  Statutory  Provlslona. 

[a]  Action  on  contract  guaranteeing  pay- 
ment of  note  seenred  by  mortgage  does  not 
Tiolate  lection  72Q,  Code  of  Civil  Procedure. 
Adams  t.  Wallace,  119  Cal.  71,  51  Pac.  14. 

t  4.  Wbat  Oonstltiitei  Ounnty. 

[a]  Contract  to  pay  creditor  out  of  money* 
to  become  due  from  promisor  to  debtor  is  not 
a  guaranty. — ^Malone  T.  Crescent  etc.  Co.,  77 
Cal.  44,  18  Pae.  858. 

[b]  Agreement  by  third  party  to  pay  for 
•applies  famished  to  corporation  is  contract 
of  guaranty  if  credit  is  given  to  company 
and  it  is  in  any  degree  liable  for  indebted- 
nets.— Harris  T.  Fraiik,  81  CaL  286,  28  Pac 
856.  ' 

[t]  In  an  aetiini  to  recorer  on  a  contract  for 
wrviees  it  apj^ared  that  plaintiff  wrote  to 
defendant  making  inquiry  regarding  the  flnan- 
cUl  standing  of  a  person  unknown  to  plain- 
tiff, who  wiahed  to  employ  him,  to  which  de- 
fendant replied,  "Too  may  rest  assured  that 
yon  will  get  ^oor  pay  for  all  work  done." 
Held,  that  this  did  not  constitute  a  contract 


on  which  defendant  was  liable  as  guarantor. 
Bwitzer  T.  Baker,  95  Cal.  539,  30  Pac.  761. 

[d]  An  agreement  to  pay  the  debt  of  an- 
other cannot  be  inferred  from  doubtful  lan- 
guage, which,  although  it  might  be  capable 
of  being  construed  as  a  guaranty,  does  not 
exclude  an  inference  equally  reasonable  that 
it  was  only  intended  to  express  confidence  in 
the  financial  ability  and  integrity  of  the 
debtor.— Switzor  t.  Baker,  96  CaL  689,  30 
Pac.  559. 

[e]  Whether  an  agreement  by  a  third  party 
to  pay  for  supplies  furnished  to  a  corporation 
is  one  of  original  promise  or  of  guaranty  is  a 
question  of  fact  to  be  determined  from  the 
circumstances  of  the  case.  It  is  not  deter- 
mined by  the  fact  that  charges  are  made  and 
statements  furnished  to  the  corporation  if 
the  promisor  so  ordered;  but  if  any  eredit 
was  ^1  fact  ^ven  to  the  eorporation,  or  it  was 
treated  as  m  any  degree  liable  for  the  in- 
debtedness, the  promisor  cannot  be  charged 
such  presumption. — BUlings  t.  Billings,  2  Cal. 
107,  56  Am.  Dec.  319. 

[f]  Written  indorsement  on  note  before  exe- 
cution, stating  tiiat  it  is  given  to  secure  pay- 
ment of  another  note,  constitutes  eontrnet  of 
guaranty  though  indorsement  is  signed  by 
payee  and  not  by  maker. — Adam!  v.  Wallace, 
119  Cal.  69,  70,  51  Pac.  14. 

XVtt  AtlTHOBITIKS  PBOU  OtHZB  STATES: 

The  contract  of  guaranty:  106  Am.  St 
Bep.  602-526,  note. 

Guaranty  of  collection:  64  Am.  St.  Bep. 
393,  note.  See,  also,  20  Cyc.  1397- 
1400;  25  Cent.  Dig.,  cols.  4,  5,  S  1. 

{  5.  Diftfngnidied  tnm  Other  Oontracta. 

[a]  The  interest  which  a  promisor  has  in  the 

Erformance  of  a  contract  by  another,  or  the 
nefit  which  he  may  derive,  cannot  determine 
his  liability,  whether  as  original  promisor  or 
as  guarantor. — Clay  v.  Walton,  9  Cal.  328. 

[b]  The  difference  between  a  maker  of  a  note 
and  a  guarantor  is  that  the  contract  of  the 
former  imports  an  unconditional  obligation  to 
pay,  and  that  of  the  latter  a  conditional  obliga- 
tion.—Aud  V.  Magruder,  10  Cal.  282. 

[c]  Whether  contract  is  one  of  original 
promise  or  of  guaranty  is  for  jury  to  deter- 
mine from  circumstances. — Harris  v.  Frank,  81 
CaL  286,  287,  22  Pac.  856. 

[d]  A  guaranty  appended  to  a  contract  be- 
fore its  delivery,  to  tiie  effect  that  the  contract 
shall  be  performed  according  to  its  conditions, 
is  part  of  the  same  transaction  with  the  con- 
tract, and  the  two  instruments  make  but  a 
single  contract  on  the  part  of  the  guarantors, 
and  is  an  original  undertaking  by  them. — 
Bagler  v.  Cohen,  121  CaL  604.  53  Pac.  1117. 

[e]  Contract  to  pay  for  all  bogs  which  a 
third  person  should  buy  is  an  original  obliga- 
tion, and  an  absolute  guaranty  which  requires 
no  notice  of  acceptance  to  the  guarantor,  but, 
when  accepted  and  .acted  upon  by  the  plahLtifls 
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selling  hogs  to  such  thiTd  perRon  upon  the 
faith  of  the  absolute  promise  of  the  defend- 
ant, be  becomes  the  principal  debtor  of  the 
plaintiffB,  and  liable  aa  nuch. — Scribner  T. 
Schenkel,  128  GaL  250,  60  Pac.  830. 

[f]  Where,  pending  a  controversj  as  to  the 
liability  of  several  insurance  companies  for  a 
loss,  one  company  paid  insured  ninety-five  per 
cent  of  the  face  of  its  policy,  and  took  from 
insured  a  bond  for  repayment  in  case  a  judg- 
ment should  be  rendered  adverse  to  the  insured 
in  any  of  the  actions  contemplated  against  the 
other  insurance  companies,  such  bond  was  a 
guaranty,  and  not  a  contract  of  suretyship.— 
Purish  T.  Bosebad  Min.  ete.  Co.,  71  Bae.  694. 

F»  AUTROKITIKB  IIOIC  OtHB  StATKS: 

Bee  20  Cje.  1400-1403;  26  Cent.  Dig., 
cols.  11-21,  9  3. 

I  6.   Validity  of  ObUgatlon  of  FrlndpaL 

[a]  Where  the  principal  obligation  is  invalid, 
guaranty  is  not  binding. — Fisher  v.  Salmon, 
1        413,  54  Am.  Dee.  297. 

[b1  Where,  pending  a  controversy  as  to  the 
liability  of  several  insurance  companies  for  a 
.  loss,  the  Ii.  Co.  paid  insured  ninety-five  p«r 
eent  of  the  face  of  its  jwlii^,  and  took  from 
insured  a  bond  for  repayment  in  case  a  judg- 
ment should  be  rendered  adverse  to  insured  in 
any  of  the  actions,  contemplated  against  the 
other  insurance  companies,  such  bond  was  a 
guaranty,  and  no  recovery  could  be  had  thereon 
if  the  principal  obligation  was  void  for  any 
cause  other  than  the  personal  disability  of  the 
principal  obligor.— Fwriah  t.  Boaebnd  Min.  etc. 
Cb.,  71  Pac.  694. 

For  AurmniTiEs  noH  OrBnt  Btatbs: 

See  80  Cyc.  1420-1422;  26  Cent.  Dig., 
cole.  21-24,  I  7. 

g  7. '  Offer  and  Aee^tance. 

[a]  Under  Civil  Code,  section  2795,  providing 
that  an  absolute  guaranty  is  binding  on  the 
guarantor  without  notice  of  acceptance,  a 
guaranty  stating  that  the  signers  "do  hereby 
severally  guarantee  said  credits  "  is  an  absolute 
guaranty,  and  becomes  binding  without  notim 
of  acceptance. — ^London  etc.  Bank  t.  Parrott, 
125  Cal.  472,  28  Am.  St  Bep.  142,  68  Pae.  164. 

[b]  Civil  Code,  section  1565,  providing  that 
the  consent  of  parties  to  a  contract  must  be 
oommunicated  to  each  other,  does  not  apply 
to  a  contract  of  absolute  guaranty  for  the 
debt  or  default  of  a  third  person. — ^London 
etc  Bank  v.  Parrott,  125  Gal.  478,  88  Am.  St. 
Bep.  142,  58  Pae.  Ij64. 

tm  AOTHOBTTIBS  VBOH  OTBXR  STATES! 

See  80  Cyc.  1404;  fiS  Gent  Dig.,  eole. 
84,  85,  I  8. 

I  S.  Writtot  Gnannties. 

[ft]  A  guaranty  of  the  pajment  of  a  note 
mnit  Aow  i^on  its  faea  the  consideration  for 


which  it  waa  given. — (CaL  187S)  Crook»  v. 
Tulty,  50  CaL  254. 

SV»  AnTHOBima  noic  Oihb  Statu: 

See  85  Cent.  Dig.,  eolt.  84-87,  IS  10-12. 

g  A.  Ooniidentlon. 

[a]  OonrideratioB  of  guaranty  waj  be  the 
same  aa  that  of  the  instrument  guaranteed. — 
Biggs  v.  Waldo,  2  CaL  485,  66  Am.  Dec.  356-n. 

[b]  A  guaranty  made  at  the  time  of  the  prin- 
cipsJ  contract  is  binding  on  the  guarantor,  be- 
cause it  is  founded  on  the  consideration  exist- 
ing between  the  principal  partiee^ — Hazeltiae 
T.  Ijareo,  7  CaL  32;  Cunningham  v.  Norton,  40 
Pac.  491. 

[e]  Where  a  guaranty  is  given  after  the  exe- 
cution of  the  principal  contract,  a  new  consid- 
eration is  necessary  to  support  the  guaranty. — 
Hazeltine  v.  Larco,  7  Gal.  32. 

[d]  Consideration  of  original  promise  does 
not  attach  to  subsequent  promise  of  a  third 
party  to  pay  the  debt  of  another. — CHaj  v. 
Walton,  9  Cal.  334. 

[el  A  guaranty  of  a  note  made  prior  to  iti 
delivery,  though  written  snbeeqoently  to  its 

date,  has  the  same  consideration  as  the  note. 
No  obligation  or  liability  is  incurred  by  any 
party  to  a  note  until  it  is  delivered. — Kennedy 
&  Shaw  L.  Co.  V.  S.  S.  Construction  Co.,  123 
CaL  584,  56  Pac.  457. 

Fob  AuTHOKmss  Faou  OrasB.  States: 

See  20  Cyc.  1413-1418;  2S  Cent.  Dig., 
eola.  37-49,  »  13-20. 

S  10.   Snfieleii^. 

[a]  Whe'-«  one  person  guarantees  the  pay- 
ment of  the  debt  of  another,  in  consideration 
of  the  agreement  of  the  creditor  to  stay  pro- 
ceedings against  the  debtor,  the  promise  of 
the  creditor  is  a  condition  precedent,  and  its 
performance  must  be  proved  to  entitle  him  to 
a  judgment  against  the  guarantor. — Smith  t. 
Compton,  6  Cal.  24. 

[b]  Mere  forbearance  to  sue  la  not  sufficient 
consider&tion  for  promise  to  pay  debt  of  an- 
other.—Shadbume  V.  Daly,  76  Cal.  359,  18  Pac 
403. 

[e]  Where  an  undertaking  guaranteed  the 
payment  of  any  sum  found  due  to  one  of  the 
parties  to  an  agreement  of  arbitration,  and  to 
indemnify  him  against  loss  by  reason  of  the 
surrender  of  property  to  the  arbitrators,  the 
contract  of  guaranty  in  such  case  is  supported 
by  the  consideration  of  the  execution  and  filing 
of  the  agreement  of  snbmistion,  notwithstand- 
ing the  variaaee  in  the  description  of  that 
agreement,  and  also  by  the  surrender  to  the 
arbitrators  of  the  property  .therein  provided 
to  be  surrendered  Dj  the  parson  for  whoee 
benefit  the  contract  of  guaranty  was  made. — 
Clark  V.  Chapman,  88  Cd.  UO,  88  Pae.  818,  S3 
Pae. -750^ 
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[d]  A  proposed  porcbaaer  of  famd  having  re- 
fused  to  buy  unless  the  vendor  would  furnish  a 
tenant,  and  a  guaranty  that  the  tenant  would 
pay  a  apecifled  rent,  plaintiff,  at  the  request  of 
the  vendor,  executed  the  guaranty,  and  as  a  re- 
sult «  sale  was  efleete£  Held  that,  thongli 
l^aintiff  received  no  benefit  from  tiie  gnaran^, 
it  was  baaed  on  a  sufficient  eonsideratioii^' 
,McDougald  V.  Argonaut  Land  etc  Co»  117 
Cal.  87,  48  Pac  1021. 

[e]  An  agreement  exeeated  by  officers  of  a 
corporation  without  authority  is  insufficient 
consideration  for  a  guaranty.-^ranger  t. 
Bourn,  7  CaL  760. 

FOB  AVTHOBiTin  raov  Othie  STAIU; 

See  25  Cent  Dig.,  eols.  88-48,  ||  14rlT. 

I  It.   Wut  of  Oonalilentioa. 

[a]  A  guaranty  of  payment,  without  consid- 
eration, of  an  antecedent  debt  of  another,  held 
void  for  want  of  consideration. — Li^maniBo 
T.  Qiannini,  146  CaL  645,  80  Fae.  698. 

§  12.  megallty. 

[a]  Under  Civil  Code,  sections  1670,  1671, 
making  Toid  contracts  which  fix  the  amount  ox 
damages  for  breach,  a  contract  of  guaranty  by 
defendant  to  pay  the  penalty  prescribed  for 
the  breach  of  a  lease  is  void,  and  does  not  bind 
defendant  to  pay  even  the  actual  damages  in- 
curred by  such  breach. — Jack  t.  Sinsneimer, 
125  CaL  563,  58  Pae.  130. 

n.  OONSTBUOnOK  Ain>  opesation. 

OENEBAL  BULBS  OF  OONSTBUOTION.  |  U. 
PABTIEa,  I  14. 

NEGOTIABILITT  OF  GUABANTT.  |  18. 
RATUBE  OF  LIABILITY,  |  16. 
SCOPE  AND  EXTENT  OF  LIABIUTT,  |  17. 
CONTINtllNG  GCABANTT,  |  18. 
CONDITIONS,  i  19, 

DEMAND  ON  FBINOIPAL  TO  FIX  LIABILrrT, 
I  30. 

NOTICE  OF  DEFAULT,  |  21. 
WHEN  LIABIUTT  AOCBUES,  I  SS. 

}  IS.  General  Bnlee  of  OonstmctloB. 

[a]  If  there  is  anything  ambiguoos  in  a  letter 
of  credit  it  should  be  taken  most  strongly 
against  the  person  drawing  it. — ^Lafa^e  v. 
Harrison,  70  CaL  380,  386,  M  Am.  Bep.  410, 11 
Pac  636. 

[b]  Entire  contract  of  goaranty  must  be  read 
mnd  construed  together. — Gray  t.  Wells,  118 
CaL  14,  60  Pae.  23. 

[c]  Care  should  be  taken  in  construing  con- 
tract of  guaranty  to  hold  party  bound  to  full 
extent  of  what  appears  to  be  his  engu^ement. — 
First  Nat  Bank  r.  Bowers,  141  CaL  261,  74 
Pac.  856. 

[d]  Contracts  of  guaranty  are  constroed  as 
uther  eontracte,  and  should  receive  fair  and 
libc^  interpretation  according  to  true  import 
of  thflir  langoagej  and  may  be  explained  by 


circumstances  umler  which  they  are  made  and 
matters  to  which  tbev  relate. — ^"Firet  Nat  Bank 
v.  Bowers,  141  CaL  261,  74  Pac.  856. 

Fob  Adthobitiss  raou  Othxb  Staixs: 

Bee  20  Cye.  1423-1425:  25  Cent  Dig., 
eols.  57-59,  I  28. 

S  14.  Paitlei. 

[a]  Accommodation  indorsers  of  a  note,  who 
agree  among  themselves  to  become  sureties  for 
each  other,  are  liable  as  joint  guarantors  on 
the  aote.-^rady  t.  B«ynoIds,  13  CaL  31. 

n>]  Under  avil  Code,  eeetion  1690,  eetabUah- 
ing  a  presumption  that  a  promise  in  the  singn- 
lar  number,  but  signed  1^  several  persons,  is 
joint  and  several,  a  guaran^,  E.  C,  do 
hereby  guarantee,"  etc.,  when  subscribed  bj 
him  and  another,  cannot  be  deemed  the  obliga- 
tion of  only  one,  with  the  other  as  witness 
merely,— Bi^riey  t.  Cobra,  181  CaL  604,  53 
Pac  1117. 

Fob  AuTHounis  roh  Otrkb  Svatis: 

See  20  Cyc.  1428-1431;  25  Cent  Dig., 
eols.  69-67,  SS  30-34. 

§  16.  HegotiablUty  of  OaanntT. 

[a]  The  assent  of  the  guarantor  to  tiie  as- 
signment of  a  guaranty  for  rent  is  not  neces- 
sary.— Cunningum  v.  Norton,  40  Pac  401. 

Fob  Autbcobitdes  vboh  Othbb  Statbs: 

See  20  Cyc  1431-1435:  86  Cent  Dig., 
eols.  68-70,  S  85. 

8  16.  Katore  of  Ltabmty. 

[a]  Liability  of  indoraer  is  a  guaranty  that 
he  will  pay  if  the  maker  does  not  upon  prppent- 
ment,  if  he  receive  due  notice.  And  the  liabil- 
ity of  the  guarantor  is  the  aame  as  that  of  the 
indorser,  and  he  is  entitled  to  all  hia  rights, 
Btricti  juris.— Biggs  v.  Waldo,  2  CaL  485,  56 
Am.  Dee.  366. 

[b]  Other  persons  having  snbsequentiy  agreed 
to  indemnify  a  giinrantor  from  loss  he  might 
sustain  by  reason  of  the  guaranty,  the  holder 
was  not  bound  to  proceed  against  such  persons 
before  proceeding  against  the  guarantor. — 
McDougald  v.  Argonaut  land  etc  Co.,  117 
Cal.  87,  48  Pac  1021. 

[e]  There  Is  no  priviir,  mutnalily  or  joint 
liability  between  i«inapal  debtor  and  his 
guarantor.— Adama  t.  Wallace,  119  CaL  71,  51 
Pac  14. 

[d]  In  an  action  on  a  guaranty  to  pay  rent 
"which  remains  due  and  unpaid,"  it  is  im- 
material whether  the  lessee  could  have  paid  the 
rent  or  not — Canningbam  t.  Norton,  40  Pac 
491. 

FOB  XTrmomoTEa  vbok  Othib  SrATsa: 

See  26  Gent  Big.,  eolc  70-78,  IS  86^  87. 
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§  17.  Scope  uid  Extent  of  IdaliUltj. 

[a]  Where  the  makerB  of  a  certificate  of 
deposit  pay  the  amonnt  to  an  indorsee,  who 
guarantees  the  genuineness  of  the  payee's 
indorsement,  and  subsequently  the  payee,  upon 
proof  that  his  indorsement  was  forged,  re- 
covers from  the  makers  the  amount  of  the 
certificate,  with  costs,  the  makers,  in  an  action 
against  the  guarantor,  may  recover  the  costs 

giid  by  them  in  the  former  action. — Mills  t, 
amey,  22  CaL  240. 

[b]  A  guaranty  of  payment  of  a  draft  for 
the  price  of  three  carloads  of  fruit,  which  ex- 
pressly states  that  the  fruit  has  been  loaded  in 
cars  having  designated  numbers,  given  to  a 
bank  to  procure  advances  for  the  accommoda- 
tiou  of  the  shipper,  does  not  justify  the  bank 
in  advancing  money  to  him  on  shipments  in 
other  ears,  where  the  bills  of  lading  and  bills 
of  uehange  '  presented  with  the  guaranty 
showed  on  their  face  that  they  were  drawn  to 
cover  shipments  made  in  other  cars. — Oraham 
T.  Farmers '  etc.  Bank  of  Los  Angeles,  116  Cal. 
463,  48  Pae.  384. 

[e]  The  fact  that  a  vendor  who  had  agreed 
to  furnish  the  purchaser  a  tenant  at  a  certain 
rental  and  a  guarantor  of  his  lease  furnished  a 
tenant  in  name  only,  and  intended  to  continue 
in  possession  himself,  did  not  affect  the 
guarantor 's  liability,  whether  or  not  the  pur- 
chaser knew  of  such  fact. — McDougald  v.  Ar- 
gonaut Land  etc  Co.,  117  CaL  67,  48  Pae.  1021. 

[d]  A  guarantor  is  never  implicated  beyond 
the  strict  terms  of  his  eontract;  and  a  guaranty 

which  by  its  terms  purports  to  secure  the  pay- 
ment of  a  penalty  of  one  thousand  dollars 
which  by  the  lease  was  fixed  as  liquidated 
damages,  in  case  the  lessee  should  be  e^'icted 
from  the  premises  for  nonpayment  of  rent,  or 
should  voluntarily  vacate  the  same,  is  void  on 
account  of  the  invalidity  of  the  penalty,  and 
cannot  subject  the  guarantor  to  any  liability 
for  rent,  or  for  any  actual  damage  for  which 
the  lessee  is  liable,  without  covenant  or 
guaranty. — Jack  T.  Sinsheimer,  125  CaL  663, 
58  Pac.  130. 

[e]  Defendants  bad  guaranteed  payment  of 
loans  to  be  made  by  a  bank  to  a  certain  cor- 
poration. To  support  the  claim  that  some  of 
the  loans  were  barred  by  the  statute  of  limita- 
tions, defendants  questioned  the  right  of  the 
bank  to  apply  payments  to  the  earlier  loans, 
because  they  were  niaJe  in  the  form  of  de- 
posits, and  checks  were  drawn  on  the  same  day. 
Held,  that  this  did  not  show  that  they  were 
transactions  inilependent  of  those  which  de- 
fendants had  guaranteed. — liondon  etc.  Bank 
V.  Parrott,  125  CaL  472,  28  Am.  St  Bep.  142, 
68  Pac.  164. 

[f]  Defendants  guaranteed  the  payment  of 
all  advances  made  by  a  bank  to  a  certain 
corporation.  After  considerable  advances  bad 
been  made,  and  a  note  had  been  given  by  the 
corporation  to  secure  their  payment,  the  cor- 
poration made  frequent  deposits,  and  checked 
against  them.  None  of  these  deposits  were 
applied  to  the  payment  of  the  debt.  Held, 
that  the  bank  was  under  no  obligation  so  to 
^jdf  them,  a*  defendants'  guaranty  eovezed 


all  advances  for  an  indefinite  time,  and  up  to 
an  amount  which  had  not  been  exceeded. — 
London  etc.  Bank  v.  Parrott,  125  CaL  472,  28 
Am.  St.  Bep.  142,  58  Pac.  164. 

[g|  Where  the  language  in  a  guaranty  is  sus- 
ceptible of  two  interpretations,  the  guarantor 
cannot  deny  the  right  of  the  person  to  whom  it 
is  given  to  act  upon  either  interpretation. — 
London  etc.  Bank  v.  Parrott,  125  CaL  472,  28 
Am.  at  Bep.  142,  58  Pac  164. 

[h]  While  a  guarantor  is  entitied  to  stand 
upon  the  strict  terms  of  his  eontraet,  yet,  for 
purposes  of  construction,  tiie  same  rules  are 
applicable  as  to  other  written  instruments. — 
London  etc  Bank  v.  Parrott,  125  CaL  472,  28 
Am.  St.  Bep.  142,  58  Pae.  164. 

[i]  Where  the  stockholders  of  a  corporation 
entOT  into  a  personal  guaranty  for  advancea 
made  to  the  corporation,  bnt  do  not  therein 
limit  their  liability  to  that  of  stockholders, 
tiiey  will  be  liable  both  as  stockholders  and  as 
guarantors. — ^London*  etc  Bank  v.  Parrott,  125 
CaL  472,  28  Am.  St  Bep.  14^  58  Pac  164. 

Ml  By  the  terms  of  a  loan  to  a  corporation, 
putintiffB  took  as  security  a  second  mortgage, 
which  was  not  to  be  recorded;  and,  in  consider- 
ation of  the  note  and  mortgage,  defendants 
guaranteed  payment  at  the  times  and  according 
to  the  terms  expressed  in  the  note  and  mort- 
gage, and  further  pledged  fifteen  hundred 
shares  of  the  capital  stock  of  the  company  pro- 
curing the  loan.  Held,  that  the  guaranty  was 
not  one  with  a  condition  precedent  to  the  en- 
forcement of  defendants'  liability  that  the 
mortgage  be  foreclosed,  but  was  absolute  and 
unconditional,  under  Civil  Code,  section  2806, 
providing  that  a  guaranty  is  to  be  deemed  un- 
conditional unless  its  terms  import  some  con- 
dition precedent  to  the  liability  of  the  guar- 
antor.—Pierce  V.  Merrill,  128  CaL  464,  79  Am. 
St.  Bep.  56,  61  Pac.  64. 

[k]  A  guarantor  of  the  performance  of  a  con- 
tract "in  accordance  with  the  conditions  there- 
of" is  not  liable  where,  under  such  conditions, 
no  liability  has  arisen  on  the  part  of  the  prin- 
cipal.— Bagley  v.  Cohen,  50  Pac  4. 

[1]  B.  agreed  in  writing  with  B.  to  pay  a 
note  of  E.  and  O.  out  of  the  proceeds  of  sheep 
mortgaged  to  B.  by  Q.  B.  telephoned  the 
payee  that  he  had  agreed  to  pay  the  nota,  and 
asked  for  thirty  days'  eztennon,  which  waa 
granted  on  consideration  of  his  promise.  He 
sold  the  sheep,  and  shortly  after  "guaranteed 
full  payment,"  and  asked  for  another  exten- 
sion, and  subsequently  paid  some  interest. 
The  sheep  were  attached  in  an  action  against 
G.,  and,  to  secure  their  release,  B.  paid  the 
attachment  debt,  after  deductii^  which,  and 
expenses,  the  proceeds  of  the  sheep  were  in- 
sufficient to  pay  the  note.  Held,  that  B.  had 
obligated  himself  unconditionally  to  pay  the 
note  in  full,  and  had  not  limited  bis  liability 
to  the  proceeds  remaining  after  all  claims 
against  vbe  principal  were  satisfied.^ — Bank  of 
Lemoore  v.  Q-ulart,  54  Pac.  IIIL 

Fob  Authorities  roou  Other  STA.Tn: 

See  20  Cyc.  1435,  1436;  86  Oant  Dig., 
cols.  78-100,  SS  38-45. 
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(  18.  Cfontmnlng  Chiannty. 

ral  Ci-ril  Code,  Bection  2814,  defining  continti- 
tog  guaranty,  baa  no  appUcation  to  the  case  of 
W6  Who  conveys  lands  as  secun^  for  the  debts 
of  another,  iritbont  assuming  any  personal  lia- 
tUity,  as  he  does  not  become  a  guarantor  of 
TOch  debts.— Sather  Banking  Co.  v  Arthur  B. 
Brigga  Co.,  138  Cal.  724,  72  Pac  352. 

rbl  Bond,  eonditioned  that  if  agent  pay  if- 
debtedness  existing  or  that  he  might  incnr  In 
fatnre,  is,  as  to  ?ntare  liability,  continuing 
Sntnit  ot  g-i^tanty  revocable  at  .^txme. 
White  a  M.  Co.  T.  Conrtney,  141  CaL  «7«, 
75  Pac.  296. 

Fob  Adthobitibs  fbom  Otbtb  Statm: 

Continuing  liability  created  by  gnar- 
antv:  55  Am.  Bep.  701,  note.  See, 
also',  20  Cyc.  1438-1441;  25  Cent  Wg., 
eolB.  103-114,  S  47. 

I  19.  Ctndltlais. 


ral  Defendant  gnaranteed  to  a  bank  ninety 
pSW  S  the  fice  of  all  drafts  for  oranges, 
Slth  biU  of  lading  attached,  drawn  by  a  cer- 
frnit  compa^  in  favof  of  the  ha^ Jw- 
iag  a  certain  orange  season.    In  anaction  by 
S  bank  on  the  guaranty,  it  aPP«a^  ^ 
Se  bUls  of  lading  attached  to  the  drafto  were 
either  issued  to  the  consignees  or  to  tiie  fnnt 
Smpany,  and  that  the  hjnk  advanced  iune|' 
Twr  cent  of  the  value  of  the  drafts,  uew, 
ISt  W  the  Understanding  was  that  the  method 
bSX  formerly  pursued  by  the  t^mt  <^om- 
^nTwarto  be  continued,  and  that  Pl^dg 
S  consignments  was  to  be  required,  tte  ba^ 
was  not  required,  as  a  condition  Precedent  to 
iSbilitT  of  the  guarantor,  to  present  drafto 
SnL  insignS^uts  which  had 
from  the  original  consignees,  or  against  eon- 
^Zaents  refused  by  the  drawees,  and  ta^» 
S^Bion  of  by  the  company's  wents  and 
SS^^  Nat.  Bank  t.  Bowers,  14l  CaL  263, 
74  Pac.  856. 

Satod  against  the  other  insurers  named,  a  final 
Sgte^^hould  be  rendered  i-^^aVuH  reiSy 
^'defendant  herein,"  then  insured  "^^^f  r W 

™«rJSst  insured  in  one  of  such  actions  on 
HefeS^ot  Mailable  to  the  obligee  ad  not 

Bosebud  Min.  etc.  Co.,  71  Pac  694. 


other  companies  named,  which  had  concurrent 
insurance  on  the  property,  a  final  judgment 
Bbould  be  rendered  in  favor  of  the  "defendant 
hor«n."   Held,  that  the  word  "herein"'  could 
not  b«  stricken  out,  and  the  word  "therein" 
snbetituted,  since  the  term  "defendant  herein 
was  not  improperly  applied  to  the  obligee  as  ■ 
being  defendant  in  one  of  the  caaes  ennmw- 
ated,  or  as  eipressing  an  intention  that  tho 
"adVerse  judgment"  «^«>»W  ^  «  F^J^S 
favorable  to  such  obUgee.— Pamsh  T.  Sosobnd 
Min.  ete.  Co.,  71  Pac.  694. 

■  rdl  Where  insured  gave  a  bond  obUgating  It 
to  repay  the  proceeds  of  a  policy  in  ^leevent 
an  adverse  judgment  should  be  rendered  in 
gmts  atrainst  other  insurers,  a  recovery  eonld 
not  bo  had  in  an  action  on  the  bond  against  an 
obUgor  other  than  insured  m  an  action  to  wMeh 
insured  was  not  a  party.-Parrish  T.  EoBobud 
Min.  etc  Co.,  71  Pac.  694. 

IV»  AlTFHOBmnB  FBOM  OtHBE  STATES: 

See  26  Cent.  Dig.,  «ole.  121-129,  <l  61- 
58. 


{  20.  Demand  on  Principal  to  Fix  LlablUty. 

fal  LiabiUty  of  a  guarantor  of  a  note  is  the 
„  liat  It  an  iu'dorser,  -d  demand  on  the 
MAer  is  necessary  to  charge  him^Riggs  j^ 
^WMo  2  Cal  485,  56  Am.  Dec  356;  Light- 
JSifV.  LSrencel',  4  CaL  277;  (1855)  Pierce 
T.  Kennedy,  5  CaL  138. 

fbl  Demand  of  rent  at  any  time  goring  the 
term  when  the  same  might  be  due  will  be  su^- 
L^ent  diligence  to  hold  a  party  who  ha^K"aran^ 
teed  Its  ^yments^Evoy  t.  Tewksbury,  6  CaL 
285. 

fcl  In  absence  of  anything  in  «nt^* 
fi^^demaud  on  princip^ 

carr  to  fix  guarantor's  habihly.— Cobum  t. 
B^oks^  78  0^448,  21  Pac  2. 

[d]  Demand  is  not  "pessary  to  _^^  » 
iaiantor  of  a  non-negotiaMe  "ote^Firrt  Nat. 
^ank  V.  Babcock,  94  Cal.  96,  28  Am.  St  Bep. 
94,  29  Pac.  415. 

Fo»  AuTHOMmis  raOM  Othd  States  : 

See  20  Cyc  1458,  1459;  25  Cent  I>ig^ 
eoU.  131-135,  8  65. 

I  21.  Notice  of  Default. 

[a]  Liability  of  guarantor  of  a  note  to  fte 
eime  as  that  of  an  indorser,  wid  notice  of  tte 
maker's  default  is  necessary  to  charge  him. 
Sig'gs  V.  Waldo,  2  CaL  485,  66  Am-  D«^  356 
Lightotono  V.  Laurence!,  4  Cal.  2" , /lerce  v. 
Kennedy,  6  CaL  138;  Geiger  T.  Clark,  13  LaL 
579. 

fbl  The  guarantor  of  a  »wn-negotiable  note 

J  nit  entiS  to  <•*  28  ^ 

Krst  Nat.  Bank  v.  Babcock,  94  CaL  96,  28  Am. 

St  Eep.  94,  29  Pac  415. 


1461-1470;  25*  Cent  Dig.,  cols.  135-143, 
H  56,  57. 


Snplated  by  insured  against  any  of  the 
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S  22.  Wiun  JMbSUXy  Aeenm. 

[a]  Under  Civil  Code,  section  2808,  providing 
that  the  liability  of  one  who  guarantees  a  con- 
ditional obli^tion  is  commensurate  with  that 
of  the  principal,  guarantors  of  a  promise  to 
pay  a  sum  certain  out  of  the  profits  of  a 
business  for  a  particular  year,  their  agreement 
being  part  of  the  same  transaction  with  the 
prindp«l  obligation,  are  absolutely  liable  on 
the  principal  'a  failure  to  meet  his  agreement.— 
Bagley  ▼.  Cohen,  121  CaL  604,  53  Pac  1117. 

[b]  Where  defendant  contracted  to  pay  a 
penalty  incurred  if  lessee  should  be  legally 
evicted  for  nonpayment  of  rent  during  the 
term  of  the  lease^  or  if  he  voluntarily  sur- 
rendered the  premises,  a  pleading  not  stating 
that  the  lessee  voluntaruy  snrrendered  the 
premises,  nor  that  the  eviction  was  during  the 
term  of  the  lease,  is  not  sufficient  to  show 
liability  on  defendant's  part. — Jack  r.  Sins- 
heimer,  125  CaL  563,  68  Pac  130. 

FOSt  AUTH3BITIK8  ROH  OTHEB  STATKB; 

8m  25  Cent.  Dig.,  eols.  143,  144,  |  68. 
m.  DUOBABOE  OF  ODA&ANTOB. 

IN  GENERAL.  |  38. 
DEATH   OF   OUARANTORt    |  24. 
HODiriOATXOA        OOMTRAOT  OP  PBIKOIPAU 
I  95. 

EXTENSION  OF  TIME,  |  86. 

PAYMENT    BY   PRINCIPAL,    |  27. 

DI80HABQE  OP  PRINCIPAL  WITHOUT  PAT- 
MENT, I  28. 

FAILURE  TO  DIBOHARGE  SERVANT  AFTER 
KNOWLEDOb  OF  DI8HONEBTT,  |  90. 

KEOLECT  TO  SUE  PRINCIPALS.  |  80. 

WAITER  OK  ESTOPPEL  OF  OUABAHTOB,  |  tl. 

[a]  Chiarantor  of  rent  Is  exonerated  from 
'  liatdlity  If  lessor's  breach  of  covenant  caused 
damage  to  lessee  equal  to  amount  of  rent. — 
McAlester  t.  Landers,  70  CaL  84,  11  Pae.  SOS. 

Rn  AuTHoamss  noM  Othxb  States; 

Discharge  of  gnarantor  for  causes  ex- 
isting prior  to  his  entering  upon  eon- 
tract:  63  Am.  St.  Bep.  327,  note. 

§  24.  Deatli  of  Chunntor. 

[a]  A  guaranty  for  future  advances  ceases 
when  the  guarantor  dies  and  the  guarantee  has 
notice  of  hia  death. — Valentine  v.  Donohoe- 
Kelly  Banking  Co.,  133  CaL  191,  65  Pac  381. 

I  Fob  Adtrohities  mou  Othek  States: 

I       See  20  Cyc.  1480,  1481;  25  Cent.  Dig., 
cols.  146,  147,  i  63. 

S  26.  Modlflealiaa  flC  Oontraet  of  Pifne^aL 

[a]  The  modification  of  a  contract  for  the 
purchase  of  a  specified  quantity  of  milk  daily, 
the  performance  of  which  by  the  purchaser 
was  guaranteed  hy  a  third  party,  so  as  to 
reduce  the  quantitiy  purchased  eacli  day,  n* 


leases  the  guarantor,  if  made  without  his  con- 
sent.—DriscoU  V.  Winters  122  CaL  65,  54  Pae. 
387. 

[b]  Althongb  a  guarantor  is  released  from 

lability  where  the  original  contract  is  modified 
without  his  consent,  he  is  not  so  released  where 
modifications  are  consented  to  by  him. — Pacific 
Press  Pub.  Co.  v.  Loofbourow,  129  CaL  24,  61 
Pae.  944. 

S  26.  Extension  of  Time. 

[a]  Guarantor  is  discharged  hf  eztenston  of 
time  to  his  principal  without  his  consent.— 
Gross  V.  Parrott,  16  Cal.  143. 

[b]  Defendants  guaranteed  all  credit  by  a 
bank  given  to,  and  future  liabilitim  of,  a  cor- 
poration up  to  a  certain  amount.  After  tiie 
bank  bad  given  credit  to  an  amount  leas  tlma 
the  limit,  the  corporation  gave  its  note  to  the 
bank  for  the  amount,  which  was  not  given  or 
accepted  in  payment  of  the  sums  s^ranced^ 
and  was  not  delivered  until  after  its  date,  and 
did  not  preclude  the  bank  from  suing  im- 
mediately for  soch  snm.  Held,  that  the  note 
did  not  discharge  the  Uability  of  the  guar- 
antors.— London  etc.  Bank  v.  Parrott,  125  CaL 
472,  28  Am.  St  Bep.  142,  58  PM.  164. 

Fob  Amncttim  vbok  Othie  Stateb; 

Bee  20  Cyc.  1472-1474:  85  Cent  Dig., 
eols.  152-157,  S9  67,  08. 

$  27.  Payment  "biy  PrlnelpaL 

[a]  A  conveyance  intended  as  a  mortgage  to 
secure  the  payment  of  the  sum  of  five  hundred 
dollars  upon  the  mortgage  debt  of  a  third 
person  to  the  mortgagee  creates  no  personal 
obligation,  but  merely  makes  the  laud  a  guar- 
anty of  the  payment'  of  that  amount  uere- 
vpon.  It  is  to  be  construed  as  guaranteeing 
the  payment  of  the  sum  of  five  hundred  dollars 
upon  such  mortgage  debt,  and  not  as  securing 
the  last  five  liuodred  dollars  thereof,  and  upon 
the  payment  of  that  amount  by  the  original 
mortgagor,  the  guaranty  mortgage  was  satis- 
fied and  became  void  by  terms. — Caiaon  T. 
Beid,  137  CaL  253,  70  Pac  89. 

Fhi  AuTHOBmis  nou  Otheb  States: 

See  20  Cyc.  1474-1476;  25  Cent  Dig., 
eols.  157-161,  SS  69,  70. 

S  28.   Dischargs  of  Principal  Wltliont  Ttif- 
msnt 

[a]  Where  defendants  guaranteed  the  pay- 
ment of  part  of  the  installment  note  given  for 
the  price  of  land,  the  condition  being  that 
plaintiff  "shall  have  the  right  to  revert  to 
....  these  guarantors  by  reason  of  the  fail- 
nre'*  of  the  vendee  to  comply  with  his  part  of 
the  contract,  plaintiff,  on  a  rescission  by  him 
of  the  contract  of  sale,  has  no  right  of  action 
against  defendants. — GlasseU  T.  Coleman,  94 
Col.  260,  29  Pac.  508. 

FOB.ACTHOBITIES  TBOU  OTHEB  STATES: 

See  20  Cyc.  1478;  25  Cent  Dlg^  eols. 
166,  167,  g  675. 
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GUABANTY, 

1 29.  Pallnw  to  Dlsdw^  Serrut  After 

KnoTledge  of  Blflhoneety. 

[a]  Where  there  is  a  continmng  guaranty  for 
■MTvant'B  honesty,  gnarantor  is  £scharged  if 
master  eontinnes  servant  in  his  empbj  after 
knovledge  of  Us  dishonetty. — ^Bobertt  T.  Don- 
ono,  70  CaL  110,  11  Fae.  099. 

$  SO.   Neglect  to  Sne  PilncipaL 

[a]  A  ereditor,  having  legall;^  fixed  the  liabil- 
ity of  a  guarantor,  is  not  bound  to  sue  the 
debtor  in  order  to  hold  the  guarantor — at  leaat, 
not  until  requested  by  the  guarantor.  The 
guarantor,  if  he  wish  to  protect  himself  from 
loss,  shoold  pay  the  debt,  and  then  sne  the 
priaetpal,  or  file  a  bill  to  compel  the  ereditor 
to  sue.— Whiting  t.  Clark,  17  CaL  407. 

[b]  Where  defendant,  to  secure  a  mortgage 
note  given  by  another,  gave  his  non-negotiable 
note  under  an  agreement  that,  on  the  maturity 
of  the  mortgage  ixite,  the  mortgage  should  be 
immediately  foreclosed,  and  defendant  should 
be  liable  only  for  the  deficiency,  t^  latter  waa 
released  hj  a  dday  of  four  years  in  foreclosing 
the  mortgage. — Bouehe  t.  Ixrattit,.  104  ObL 
230,  37  Pso.  002. 

[e]  Unless  some  agreement  or  special  circum- 
stance imposes  diligence  upon  creditor  as  a 
duty,  he  does  not,  hy  mere  failure  to  pursue 
person  primarily  liable,  discharge  gnarantor, 
though  remedy  against  original  debtor  is  there- 
by barred.— Carver  t.  Steele,  116  CaL  119,  68 
Am.  St.  Bep.  156,  47  Pae.  107. 

Fm  AuTHoaims  ntou  Other  Statxs: 

See  20  Cye.  1446-1458;  25  Cent.  Dig., 
eole.  170-lSO,  U  78-81. 

f  81.  WaiTsr  or  Bitoppel  of  Ooarantor. 

[a]  Where  a  contract  on  which  defendant 
iras  liable  as  guarantor  was  modified  with  bis 
written  consent.  It  was  not  necessur  that  the 
modified  instrument  should  contain  formal 
words  of  guaranty,  in  order  to  continue  de- 
fendant's Ualnlity  as  guarantor. — Pacific  Press 
Pub.  Co.  T.  Loofbonzow,  129  CaL  24,  61  Pae. 
944. 

[b]  Where  there  was  no  actual  breach  of 
the  contract  on  the  part  of  tiw  person  to  whom 
the  guaranty  waa  given,  the  fact  that  a  tempor- 
ary difBeDlty  existed  between  tite  original 
portiee  to  the  contract  is  immaterial,  if  the 
settlement  of  it  led  to  a  modification  of  the 
contract,  which  was  consented  to  by  the 
guarantors. — Pacific  Press  Pub.  Co.  T.  Loof- 
bourow,  129  CaL  24,  61  Pac  944. 

Fob  Authoritibs  pboic  Othix  Statsb: 

See  20  Cye.  1471;  8S  Cent.  Dig.,  edi. 
180-183.  S  82. 

nr.  BEUEDIB8  OF  OBEDITOBa 

BIQHT  OF  AOnON,  i  82. 
CONDITIONS  PREOBDHKT,  |  IS. 
TIUB  TO  SUB,  I  8^ 
FABTIX8.  I  as. 


IV,  S§  29-34.  8569 

PLEADING.  I  SS. 
EVIDENCE.  I  87. 
TRIAL.   I  88. 
JtTDOHENT,  I  89. 
APPEAL,  I  40. 


f  88.  Blglit  of  Aotloa. 

[a]  Creditor  may  maintain  enit  against 
guarantor  without  first  proceeding  to  realize 
upon  other  securities.— Adami  t.  WallacSL  119 
CaL  70,  ffl  Pae.  14. 

For  Adthchuties  vbok  Otheb  Statis:  ' 
Bee  25  Cent.  Dig.,  oola.  186-189,  i  88. 


i  88.  OoBdltloiu  Froeodent, 

[a]  Where  defendant  guaranteed  s  note  of 
A.,  promising  that  the  same  should  be  paid 
within  a  specified  time  by  the  checks  of  de- 
fendant and  from  the  proceeds  of  sales  of  his 
own  property,  and  providing  that  a  failure  of 
defendant  to  comply  with  Ms  guaranty  should 
operate  as  a  determination  of  an  extension  of 
the  time  of  payment  granted  to  A.  in  consid- 
eration of  the  guaranty,  the  plaintiffs  are  not 
entitled  to  recover  from  the  guarantor  until 
they  have  exhausted  tbelr  remedy  against  the 
principaL— Donahue  v.  Qif  t,  7  Oal.  242. 

[b]  Where  a  creditor  has  recovered  a  judg- 
ment against  the  principal  debtor,  which  re- 
mains unsatiBfled,  a  guarantor  against  whom 
judgment  is  recovered  on  his  guaranty  is,  on 
payment  thereof,  entitled  to  an  assignment 
of  the  judgment  against  the  principal,  but 
Bueh  assignment  is  not  a  condition  precedent 
to  a  recovexy  from  the  guarantor. — Clark  t. 
Chapman,  98  CaL  110,  88  Pae.  818,  88  Pae.  750. 

[e]  An  action  against  the  guarantor  of  any 
deficiency  on  a  note  after  the  security  has  been 
exhausted,  brought  before  the  security  has  been 
sold,  is  premature. — Bouehe  v.  Louttit,  104  CaL 
230,  37  Pac.  902. 

Fob  AuTRosiTRB  ntOH  Otbxb  States: 

Bee  25  Cent.  Dig.,  eole.  189-198,  ||  87- 
90. 

I  84.  Tlmeto  SnOb 

[a]  Liability  upon  written  guaranty  is  not 
barred  until  four  years,  though  debt  guaran- 
teed is  barred  before  that  time^Whiting  t. 
Clark,  17  Cal.  407,  411. 

[b]  Where  plaintiffs  made  a  loan  to  a  cor- 
poration June  12,  1889,  payable  June  1,  1891, 
and  defendants  gave  an  absolute  and  uncon- 
ditional  guaranty  of  a  note  and  mortgage 
securing  the  loan,  and  the  corporatioa  de- 
faulted, and  the  mortgage  was  foreclosed,  with 
a  deficiency  decree,  and  action  on  the  guaranty, 
to  reeover  such  dBfieiency,  begun  in  1896,  ia 
barred  under  Code  of  Civil  Procedure,  aeetion 
887,  providing  that  an  action  founded  on  an 
instrument  in  writing  executed  in  the  state 
shall  be  begun  within  four  years. — Pierce  v. 
Merrill,  128  CaL  464|  79  Am.  St  Bop.  68,  61 
Fac  64. 
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GUAEANTY,  IV,  §§  35-88. 


Fob  Authoritiks  tboh  Othek  States: 

See  20  Cyc.  1486;  25  Cent.  Dig.,  cols.  202, 
203,  5  »e.  -9,  f 

§  36.  Parties. 

[a]  In  an  action  on  s  guaranty,  a  complaint 
does  not  state  a  cause  of  action  against  an  in- 
di\idual,  if,  from  the  copy  of  the  guaranty  set 
out  in  the  complaint,  it  appears  that  the  same 
was  executed  by  a  firm  of  which  he  was  a  mem- 
ber, and  not  by  himself  in  his  indindual 
capacity.— Bose  T.  Feldman,  67  Cal.  100,  7  Pac 
185. 

Fob  AuTHOBims  fboh  Otheb  States: 

See,  also,  20  Cye.  1484:  25  Cent.  Big., 
cols.  203-206,  fi  07. 

S  36.  Pleading. 

[a]  Plaintiffs  held  certain  seenrity  on  real 
estate  for  the  payment  of  an  indebtedness  of 
M.  to  them,  but  gave  up  and  canceled  such 
security  upon  B.  executing  a  bond  in  their 
favor,  the  condition  of  which  was  that  B. 
should  pay  to  the  plaintiffs  such  amount,  not 
exceeding  four  thousand  dollars,  as  should  be 
found  due  to  them  from  M.  after  the  sale  of 
certain  goods  and  the  winding  up  of  the  ac- 
counts  of  M.  with  the  plaintiffs,  the  payment 
of  which  bond  was  guaranteed  by  the  defend- 
ant under  the  sapie  conditions  expressed  there- 
in. Held,  in  an  action  on  the  defendant's 
guaranty,  that  the  want  of  an  averment  In 
the  complaint  of  the  winding  up  of  the  accounts 
of  the  plaintiffs  witii  M.,  or  any  averment 
equivalent  thereto,  rendered  the  complaint  sub- 
stantially defective,  and  judgment  was  given 
for  the  defendant  on  demurrer  to  the  complaint. 
Mickle  V.  Sanchez,  1  CaL  200. 

[b]  A  complaint  against  a  guarantor  of  pay- 
ment of  money  due  upon  a  contract  must  allege 
that  the  defendant  has  not  paid  the  mone^  due. 
An  averment  that  the  sum  is  now  doe  is  not 
enough.— Boberts  t.  Treadwell,  50-  Cal  620. 

[c]  In  an  action  by  the  vendor  of  land  against 
the  guarantors  of  the  purchaser  on  account  of  a 
breach  of  hia  contract  to  purchase  the  land,  al- 
legations in  the  complaint  in  reference  to  a 
former  canceled  agreement  of  purchase  cannot 
be  considered  upon  demurrer  for  the  purpose  of 
determining  whether  the  plaintiff  has  a  cause  of 
action  a^inst  the  guarantors  arising  out  of 
the  breach  of  a  later  agreement,  in  respect  to 
which  alone  the  guaranty  was  made,  although  it 
ia  alleged  that  the  later  agreement  was  executed 
aa  a  substitute  for  the  former  ^reement,  and 
although  the  cwcellation  of  the  former  agree- 
ment was  upon  the  consideration  that  the  wter 
agreement  should  be  executed. — Qlassell  Cole- 
man, 94  CaL  260,  29  Pac.  508. 

[d]  In  an  action  on  a  guaranty,  a  statement 
in  the  agreed  case  that  "after  September  ^ 
1893,  no  further  credit  was  asked  or  ^ven'* 
thereunder,  does  not  mean  that  no  credit  was 
given  after  that  time,  but  that  no  credit  was 
given  to  an  amount  greater  than  had  been 
given  before  that  time,  the  word  'further"  be- 
Tng  equivalent  to  *'additionaL"— London  ete. 


Bank  v.  Parrott,  125  Cal.  472,  28  Am.  St.  Bep. 
142,  58  Pac  164. 

Fob  ADTHOBtTiEs  FBOU  Other  States: 

See  20  Cyc.  1486-1489;  25  Cent.  Dig., 
cols.  206-215,  Sfi  98-101. 

§  87.  Evidence. 

[a]  In  a  salt  on  a  conditional  gnaranty,  the 
plaintiff  must  show  that  the  condition  has  been 
performed. — Cereghino  v.  Hammer,  60  CaL  235. 

[b]  In  an  action  on  a  contract  of  guaranty, 
which  recites  that  it  is  made  by  defendant  in 
consideration  of  the  execution  and  filing  in 
court  of  a  certain  agreement  to  arbitrate,  to 
which  defendant,  one  H.  and  others  were  par- 
ties, where  it  appears  that  H.  's  name  was  erased 
by  mutual  consent  before  filing,  no  objection 
can  be  made  to  introducing  the  agreement,  as 
filed,  to  identify  the  subject  matter  on  which 
defendant 's  liability  is  based,  since  the  variance 
is  not  such  as  vrill  mislead  defendant. — Clark  v. 
Chapman,  98  Cal.  110,  32  Pac  812,  33  Pac.  750. 

[c]  In  an  action  against  a  bank  for  a  deposit 
sequestered  by  it  to  reimburse  itself  for  ad- 
vances on  unpaid  drafts  guaranteed  by  the  de- 
positor, a  letter  written  by  the  guarantor,  and 
presented  to  the  bank  with  the  guaranty,  is  ad- 
missible as  part  of  the  transaction  to  show  that 
the  guaranty  was  not  intended  to  cover  the  ad- 
vances actually  made. — Oraham  v.  Farmers'  ets. 
Bank,  116  Cal.  463,  48  Pac.  384. 

[d]  Any  presumption  arising  from  a  recital 
of  the  receipt  of  the  sum  of  five  hundred  dollars 
in  the  guaranty  mortgage  is  overcome  by  the 
improbability  that  the  mortgagee  paid  the  mort- 
gagor the  sum  of  five  hundred  dollars  to  secure 
the  payment  of  that  amount  upon  the  mortgage 
debt  of  another  mortgagor,  tf^en  in  connection 
with  the  fact  that  all  that  plaintiff  claimed  as 
secured  was  the  unpaid  portion  of  the  mort- 
gage debt,  and  that  the  mortgage  was  not  con- 
ditioned for  the  repayment  of  the  recited  con- 
sideration, but  to  secure  the  payment  of  the 
sum  of  five  hundred  dollars  of  the  note  of  the 
original  mortgagor. — Carson  Bdd,  187  CaL 
253,  70  Pac  89. 

Fob  AuTHOBims  tboic  Othzs  Statis: 

See  20  Gye.  1489-1491;  25  Cent.  Dig., 
eola.  215-226,  SS  102-104. 


S  88.  THaL 

[a]  Civil  Code,  aection  1647,  enacts  that  a 
contract  may  be  explained  by  reference  to  the 
circumstances  under  which  it  was  made,  and  the 
matter  to  which  it  relates.  Defendant  guar- 
anteed to  a  bank  "ninety  per  cent  (90)  of  the 
face  of  all  drafts  for  oranges  (with  B-L  at- 
tached) drawn  by  the  H.  Fruit  Co.,"  in  favor 
of  the  bank  durhig  a  certain  orange  season.  It 
appeared,  in  an  action  by  the  bank  on  the  gnar- 
anty, that  all  the  bills  of  lading  attached  to 
the  drafts  were  idtber  Issued  to  the  consignees 
or  to  the  fruit  company,  and  that  the  bank  ad- 
vanced ninety  per  cent  of  the  value  of  the 
drafts.  It  appeared  that  for  /ears  the  oompanj* 
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had  been  sliipping  oranges;  that  it  had  agents 
in  nian^  cities  and  that  where,  on  the  arrival 
of  the  goods,  in  some  iaatances  the  consignees 
would  refuse  to  accept  them,  the  agent  would 
take  possession  of  the  fmit  and  sell  it  to  the 
best  advantage,  the  drafts  not  being  in  such 
case  presented;  and  that  sometimes  a  shipment 
would  be  billed  to  an  agent,  and  after  the  ship- 
ment diverted  to  another  agent,  who  had  ob- 
tained a  sale  for  the  consignment,  in  which  case 
the  gooda  would  be  disposed  of  without  either 
draft  or  bill  of  lading,  as  thej  would  have  gone 
to  the  place  where  the  consignment  was  orig- 
inallj  billed.  Held,  that  it  waa  for  the  jury 
to  determine  whether  it  was  intended  by  the 
use  of  the  phrase  "  bill  of  lading  attached"  that 
such  bill  should  be  issued  in  favor  of  the  banh, 
or  transferred  to  it  by  the  fruit  company  so  as 
to  operate  as  a  pledge  of  the  consignment  to 
be  held  for  the  benefit  of  the  guarantor,  and  to 
require  the  banlc  to  retain  control  of  the  ship- 
ment, or  whether  the  attending  drcnnutanceB 
showed  that  no  pledge  of  the  oranges  was  con- 
templated, and  that  it  was  the  intention  that 
the  method  of  dealing  as  previously  done  by  the 
fruit  company  was  to  be  continued  under  the 
guarantry.— First  Nat  Bank  t.  Bowers,  141  CU. 
253,  74  Pac.  856. 

Fob  AuTHoamza  noH  Othkb  States; 

See  30  Cye.  149M493;  25  Cent.  Diff., 
cols.  226-231,  S8  105,  106. 

§  39.  Judgment, 

[a]  A  judgment  against  one  or  more  of  sev- 
eral joint  guarantors  of  a  note  bars  the  action 
against  the  othen.— Brady  t.  BeTnolde,  13 
CaL  31. 

Fob  Adthobitibs  pbok  Otheb  States: 
See  26  Oeut.  IHg.,  eol.  231,  8  108. 

{  40.  Appeal 

[a]  In  an  action  on  a  guaranty,  thoogh  it  ia 
error  to  charge  the  jury,  if  they  find  for  plain- 
tifiT,  to  assess  as  damages  the  amount  of  the 
peiudty  fixed  in  the  guaranty,  yet  if  the  plain- 
tiff's damages,  if  any,  must  exceed  the  penalty, 
the  direction  must  be  regarded  as  limiting  the 
verdict,  ajid  the  defendant  is  not  injurM  1^ 
the  instmotion.— Jones  t.  Poet,  6  CaL  102. 

Fob  AuTHOBirms  fbov  Otheb  Statbs: 

See,  also,  20  Cye.  1494;  26  Cent.  Dig., 
cols.  231,  232,  S  110. 

aUABANTTFUHDS. 
Of  motaal  taMtt  iBrannee  eompaalM.   8m  IB- 
■osnce,  I  S19^ 

GUARANTY  INSURANCE. 

OnsBCe  for  anridaaee  er  forMtue  of  9<dfar  ^ 

Sm  unxaaee,  I  80. 
XtabUftr  of  iBsnnr  for  loss  eanatd  by  BegMgeaflB  eC 

JsnvML   ■••  Xbibxibos.  |  IS*. 


GUARDIAN  AD  LITEM. 

8m  btants,  ||  87-46. 
Of  InsuM  poTMS.   8m  Ibbum  Persons,  |  8B,. 

GUARDIAN  AND  WARD. 

Indnde  (uwrsl  gnazdlauUp,  putleulartr  of  tht 
pezsons  and  MtstM  of  lafMits,  liy  nature  or  nitdet 
parental  or  JodldaJ  ftppolntmont;  rlctats,  powers, 
duties,  and  Uftbllltles  of  rnardluis  In  respect  of  tlio 
persons  and  property  of  tkolx  wards;  and  legal  pro- 
eeedlBss  nlatii«  thereto. 

L  GUABDIANSHIP  IN  OENEBAL,  88 

IL  APPOINTMENT,  QUALIFICATION 
AND  TENURE,  §§  9-32. 

m.  CUSTODY  AND  CABE  OP  WARD'S 
PERSON  AND  ESTATE,  §§  33-58. 

IV.  SALE  OR  ENCUMBRANCE  UNDER 
ORDER  OF  COURT,  §§  59-77. 

V.  ACTIONS,  §§  78-84. 

VI.  ACCOUNTING  AND  SETTLEMENT, 

§§  85-103. 

Vn.  FOREIGN  AND  ANCILLART  GUARD- 
IANSHIP, §3  104-107. 

VnX.  LIABILITIES  ON  BONDS,  108-116. 

Appolntaont  of  ffoazdlaa  irttlion  aeUM  to  psxMit 
SB  deptfrstien  of  lfb«tt|r  vttlunit  da*  prooMi  of 
tow.   8m  OonstUatloBal  Xav,  I  841. 

JulidtetloB  of  pzebate  ootuts  ersf  gturdlaas.  8m 
Oonrts,  I  186. 

DomleOe  ot  wards.    Bm  Doaidli,  |  T. 

Admlsstons  of  (tuurdlaDS  as  evldenoo.  8m  8tI- 
denoe,  |  846. 

BigU  of  caudton  to  letters  et  adslaistrstton  ea 
•state  of  ward's  snewtor.  8m  Bssenters  and 
AdminlstratorB,  |  86. 

Churdlw  ad  Utsn.  8m  InfaBtl,  ||  87-46;  Insane 
Parsons,  |  SB. 

XlTact  of  ganoral  soardianaUp  on  Boossslty  for-  ap- 
pointment of  snardlan  ad  lUom.  8m  Infants. 
I  39. 

OnardlaniUp  of  insaaa  poxsoaa  8m  Insana  Pof- 
aona,  ||  7-18. 

X.  OUABDIANBHIP— IN  OBKEBAL, 

GUARDIAN  A8  TBU6TEE,  |  1. 

LAW  OOTERNIHO,  {  2- 

KINDS  OF  GUARDIANS,  |  S. 

GUARDIAN  BY  NATURE,  |  4. 

GUARDIAN  IN  CHIVALRY,  |  6. 

TESTAMENTARY  GUARDIAN,  1  6. 

GUARDIAN  DE  BON  TORT,  f  7. 

ESTOPPEL  TO  DENY  GUARDIANSHIP,  |  8. 

FfOt  Adthobities  vbok  Othxb  States: 

Powers  of  guardian  in  cbancerj  and  at 
the  common  law:  18  Am.  Dee.  689,  note. 

PerBonal  liability  of  guardians:  75  Am. 

Dec.  447,  note. 
Common-law    powers    of    guardian:  89 

Am.  St  Rep.  2S7,  note:15  L  R.  A.  593, 

note.   See,  also,  2S  Gent.  Dig.,  eols. 

243-260,  fit  1-8. 
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5  1.  Oaardian  as  Trustee. 

[a]  A  gnardian  of  an  infant  appointed  hj  the 
probate  court  is  not  a  trustee  of  an  express 
trust  within  tbe  meaning  of  section  6  of  the 
Practice  Act.— Fox  r.  Minor,  82  CaL  111. 

S  2.  Lav  OoTerninc, 

[a]  The  liability  of  property  devised  to  in- 
fants to  be  sold  hj  tbe  mardian  under  order 
of  the  probate  court  is  not  affected  by  the  fact 
that  their  testator  died  before  tbe  common  law 
was  adopted  in  the  state. — Fitch  v.  Miller.  20 
Cal.  352. 

Fob  Authobitiks  fbok  Other  States: 
See  25  Cent  Dig.,  eoL  245,  S  8. 

2  S.    Kind!  of  OlMTdlBIIB, 

[a]  There  ivere  four  kinds  of  guardians  at 
common  law:  hj  nature,  for  nnrture,  in  socage, 
ud  in  ehiralrjr. — ^Lord     Hongh,  37  Oii.  657. 

S  4.  Onardlas  by  Natnie. 

fa]  Under  Code  of  Civil  Procedure,  section 
1751,  the  father  of  a  child  under  fourteen 
years  of  age,  if  a  fit,  proper  and  competent 
person,  held  absolutely  entitled  to  the  guar- 
dianship of  such  ehilcL — <}alleher.  In 're  (Cal. 
App.),  84  Fm.  852. 

Fob  AuTHOKirm  note  Otbd  Statbs: 

See  26  Cent.  Dig.,  eoli.  240-248,  B9  4,  6. 

%  6.  dttardUn  In  OUvBlry. 

[a]  Ouardians  in  chivalry  were  abolished 
and  testamentaiT  guardians  substituted  by 
Statute  12  Car.  II,  c.  24,  and  made  to  take 

£reeedence  of  all  other  kinds  of  guardians.— 
ord  T.  Hough,  87  Cal.  857. 

§  6.  TartunntuT  Chuzdlan. 

[a]  Office  of  testamentary  gnardlan  la  pei- 
■  Bonal  trust  and  is  not  assigniAle. — Aldrieh  t. 

Willis,  55  Cal.  81,  85. 

[b]  Guardian  by  deed  Is  testamentary  guard- 
ian as  appointment  cannot  take  effect  until 
death  of  parent. — Murphy  t.  Superior  Court, 
84  CaL  697,  24  Pac  310. 

§  7.  Oaardian  d«  Sm  Tort. 

[a]  One  wrongfully  intermeddling  with  the 
property  of  an  infant  is  sometimes  held  by 
equity  as  a  guardian  only  for  purposea  ca 
accouDting,  but  never  acquires  any  rights.:— 
Aldrich  v.  Willis,  55  Cal.  81. 

Fi»  AuTHORiTiBS  nov  Othib  States: 
See  25  Cent.  Dig.,  ooL  249,  S  7. 

{  8.  BatappA  to  Deny  Ouardlanahip. 

[a]  The  guardian  of  an  infant  minor,  who 
has  accepted  the  appointment,  is  estopped 
from  denying  the  legality  of  the  appointment. 


Pox  V.  Minor,  32  Cal.  Ill,  91  Am.  Dec. 
666. 

_  [b]  Oaardian  is  not  estopped  to  deny  guard- 
ianship if  no  money  or  property  appears  to 
have  been  received  by  virtue  of  his  appoint- 
ment.— Murphy  v.  Superior  Court.  84  Cal. 
597,  24  Pac.  310. 

Fob  ADTH<»rnB8  vbom  Otheb  States: 
Bee  £8  Cent.  Dig.,  eola.  249,  £60,  1  8. 

n.  APPOZNTHENT,  QUAUFIOAIION  AKD 
TBKUBB. 

JUBISDlOnON,  I  9. 

  EFFECT    OF   PRIOB   APPOINTICEHT  BT 

DEED,    f  10. 
POWER  OF  PARENT8,  |  11. 

WHO  uat  be  appointed  and  pebsonb  en- 
titled, (  13. 

appoiktment  bt  will.  |  18. 

  necessity  fob  issuance  op  letters 

to  te8tauentabt  cfuabdian,  1  14. 

proceedings  fob  judicial  appoihtusnt 

— NEOESSITT,  I  16. 

  NOTICE,  I  le. 

  PARTIES,    I  17. 

  EVIDENCE,  f  18. 

  DETERUINATION     OF  GUARDIANSHIP. 

I  19. 

 FINDINGS  AND  DECREE.  |  M. 

 REVIEW,  I  SI. 

BOND,  S  33. 

  NEW  BOND,  I  88. 

NECESSITY  FOR  LETTERS,  |  24. 
COLLATERAL   ATTACK  ON   APPOINTMENT,  | 
25. 

TEiUflNATION  OF  GUARDLLNBHIF— UAJORITT 
OF    WARD,    I  86. 

  DEATH  OF  WABD,  i  ST. 

EEVOOATION  OB  SETTING  ASIDE,  |  18. 

  REMOVAL  OF  TESTAMENT AKY  GUAR- 
DIANS, i  20. 

  PARTIES  TO  APPUL  FBOK  OBDBB  BE- 
HOVING, I  80. 

  EFFECT  OF  APPEAL  AB  BTAT  OF  FBO- 

CEEDINOS,  I  81. 

AFPOINTMBNT  OF  8UO0B8BOB.  |  SS. 

$  0.  JnrladiettoiL 

[a]  Ouardians  are  trasteea,  and  mbjeet  aa 
such  to  equity  jurisdiction. — ^Lord  t.  Hough, 
37  Cal.  657. 

[b]  Power  of  court  of  ehaneery  over  guar* 
dians  is  no  greater  than  It  is  over  other 
trustees,  and  it  cannot  therefore  remove  a 
guardian  eiwapt  for  good  canse  shown  or 
apprehended.— liord  v.  uongb,  87  Cal.  667. 

[e]  Superior  court  first  applied  to  for  letters 
of  guardianship  has  priority  of  jurisdiction.— 
Danneker,  Guardianship  of,  67  CaL  653, 8  Pae. 
614. 

[d]  Under  the  statute  in  force  in  May,  1866, 
the  appointment  of  a  guardian  of  the  estate  of 
a  minor  cannot  be  collaterally  attacked  for 
insufficiency  of  the  notice  to  the  relatives  of 
the  minor  of  the  application  for  guardianship 
if  the  record  recites  that  all  the  near  rel- 
atives of  the  minor  in  the  conn^  eonaented 
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to  tbe  appointment. — ^Burroughs  t.  Pe  Conta. 
70  Cal.  361,  11  Pae.  734. 

[e]  Under  section  1747  of  the  Code  of  Civil 
Procedure  the  superior  court  of  the  county  of 
which  a  minor  is  an  inhabitant  or  resident  has 
jarisdiction  to  appoint  a  gaardian  for  him.— 
Guardianship  of  Baynor,  74  CaL  421,  16  Pae. 
220. 

[f]  Superior  court  haa  general  juriBdietion 
of  matter  of  appointment  of  guardians. — Mur- 
phy T.  Superior  Court,  84  Cal,  596,  24  Pac. 
810. 

[g]  Section  203  of  the  Civil  Code,  which 
provides  a  mode  of  determining  the  abuse  of 
parental  authority.  Is  not  a  limitation  upon 
the  jurisdiction  conferred  by  the  constitution 
upon  the  superior  court,  nor  upon  the  exercise 
of  that  jurisdiction  authorized  by  section  243 
of  the  Civil  Code.— Miller,  Ex  parte,  109  CaL 
«43,  42  Pae.  428. 

[h]  Superior  court  baa  jurisdiction  to  ap- 
point guardians  of  the  persona  and  estates 
of  minora;  and  where  a  petition  la  filed  by 
a  person  other  than  the  parents  of  a  minor 
for  appointment  as  guardian,  and  the  paienta 
are  served  with  notice  of  the  hearing,  and 
appear  thereat,  the  action  of  the  auperior 
court  in  appointing  the  petitioner  as  guardian 
of  the  infant  ia  in  the  nature  of  a  judgment, 
from  which  an  appeal  may  be  taken  and  un- 
leas  such  appeal  la  taken  within  the  sixty 
days  after  the  order  of  appointment  la  en- 
tered, it  becomes  final,  and  cannot  be  col- 
laterally attacked  by  the  parents  upon  habeaa 
eorpoa.— Miller,  Ex  parte,  109  CaL  643,  42 
Pae.  428. 

[h]  Tbe  case  of  In  re  Hunt,  103  CaL  335, 
is  limited  as  an  authority  to  a  case  where 
the  custody  of  the  children  ia  taken  from  the 
parents  without  notice  and  hearing,  and  is 
not  an  authority  against  the  jurisdiction  of 
the  auperior  court  to  appoint  a  guardian  other 
than  the  parents,  where  the  parents  are  served 
with  notice,  and  have  an  opportunity  for  hear- 
ing and  appeal. — ^Miller,  Ex  parte,  109  Cal. 
643,  42  Pac.  428. 

[i]  Jurisdiction  to  appoint  guardian  for  in- 
fanta, under  the  American  ayatem,  is  entirely 
local,  and  the  auperior  eoart  has  no  jurisdic- 
tion to  appoint  a  guardian  for  infants  who 
are  absent  from  the  state  and  the  fact  that 
their  domicile  ia  in  the  state  is  immaterial, 
and  ia  no  teat  of  jurisdiction  to  appoint  a 

Sardian  for  them. — De  La  Montanya  v,  De 
Montanya,  112  Cal.  131,  44  Pac.  354. 

[j]  Code  of  Civil  Proeednre,  section  1747,  de- 
clares that  a  minor  muat  be  a  resident  of  the 
county  in  which  the  appointment  of  guardian 
made.  Civil  Code,  section  228,  declares 
that,  after  the  adoption  of  a  child,  the  per- 
son adopting  and  the  child  aball  sustain  to 
each  other  the  relation  of  parent  and  child. 
Political  Code,  section  52,  subdivision  4,  pro- 
vides that  the  reaidence  of  the  father  is  the 
residence  of  an  unmarried  minor  child.  Held, 
that  where,  pending  the  application  of  a  aister 
of  a  minor  for  appointment  as  bis  guardian, 
h»  wai  popw^  adopted  in  j^mtmdingi  before 


the  superior  court  of  another  eonnty  by  per- 
sons residing  in  sacb  county,  an  order  there- 
after made  in  the  eonnty  of  the  sister's 
residenee,  appointing  the  aiater  guardian,  was 
improper. — Taylor's  Estate,  In  re,  131  CaL 
180,  63  Pac  845. 

[k]  The  eonrt  in  appointing  a  guardian  of  a 
minor  does  not  act  in  the  exercise  of  its 
general  equity  powers,  but  acts  in  a  special 
proceeding,  and  by  virtue  of  the  statutory 
power  conferred  upon  it  to  appoint  guardians 
in  certain  deaignated  casea,  under  sections 
1747  to  1751  of  the  Code  of  Civil  Procedure; 
and  where  it  appears  that  the  father  of  a 
minor  nnder  fourteen  yeara  ia  competent  to 
act  aa  his'  guardian  he  is  entitled  to  letters 
of  guardianship  to  the  exelnsion  of  the  grand- 
mother o'  tbe  ehild.— Onardianahip  of  Saltw, 
142  Cal.  412,  76  Pac.  51. 

[1]  Civil  Code,  seetion  203,  providing  that 
tbe  abuse  of  parental  authority  is  the  subject 
of  judicial  cogniaanoe  in  a  civU  action  by  the 
child  or  certain  relatives  or  the  eonnty  super- 
viaora,  in  which  the  child  may  be  freed  from 
the  dominion  of  a  parent,  ia  not  a  limitation 
on  the  power  of  the  auperior  court  to  appoint 
a  guardian  of  the  person  of  a  minor,  and  in 
guardianship  proceedings,  nnder  other  sections 
of  the  code,  the  custody  of  a  child  having 

EarentH  living  may  be  given  to  tbe  guardian, 
lundberg.  In  re,  143  Cal.  402,  77  Pac.  156. 

Fob  ADTHOBinta  nou  Otheb  States: 

See  25  Cent.  Dig.,  eols.  252-260,  SS  13-18. 

g  10.   Effect  of  Prior  Appointment  hj 

Deed. 

[a]  GFuardian  cannot  be  appointed  by  court 
when  one  haa  already  been  appointed  by  deed. 
Murphy  t.  Superior  Conrt,  84  CaL  596,  24  Pac. 
310. 

{  11.  Power  of  Parent!. 

[a]  Under  tbe  atatute  of  thla  state  tbe  power 
to  appoint  gnardiaoa  is  vested,  first,  in  the 
father,  second,  in  tbe  mother,  and  third,  in 
the  probate  eonrt.— Lord  t.  Hough,  37  Cal. 
657. 

Fob  AtTTHoaiTiES  reou  Otheb  States: 
See  25  Cent.  Dig.,  cola.  251,  252,  S  12. 

8  12.  Who  may  1>e  Appointed  and  Peraou 
Entitled. 

[a]  tinder  tbe  Mexican  law  prevailing  in 
California  before  its  annexation  to  the  United 
States,  the  mother  of  an  infant  by  a  former 
marriage  eonld  not  be  continued  as  natural 
guardian,  or  be  appointed  guardian,  after  her 
second  marriage.   Held,  that  an  order  appoint- 

.  ing  tbe  atepfather  of  an  infant  its  guardian 
was  not  void  on  the  ground  that  the  order 
making  the  appointment  continued  the  mother 
aa  natural  gnardian^Braly  T.  Beese,  61  Cal. 
447. 

[b]  Under  Code  of  Civil  Procedure,  seetion 
1751,  requiring  the  court,  in  appointing  guard* 
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Uim  of  mfnora,  to  appoint  tbe  father  or 
Diotbrr,  "U  found  competeDt,"  it  will  be 
presumed  that  a  parent  is  compt^tent,  and 
hence,  where  there  is  no  evidenre  that  the 
parent  ankinf;  to  be  appointed  is  incompetent, 
the  court  has  no  diflen-tionary  power  to  ap- 
j>oint  another,  under  Civil  Code,  section  246, 
providinf;  that  the  court  is  to  be  guided  by 
what  appears  to  be  for  the  best  interest  of 
th«  child  in  makinf;  the  appointment. — Camp- 
bell V.  Wright,  130  Cal.  380,  62  Pac.  613. 

[c]  The  fact  that  the  court  intended  that  the 
grandraotber 's  appointment  should  be  tem- 
porary merely,  and  that  it  would,  on  an  im- 
proved condition  of  tbe  child's  hea,lth,  make 
an  order  placing  it  in  tbe  father's  custody, 
would  not  affect  tfae  case. — Salter,  In  re,  142 
Cal  412,  76  Pae.  61. 

[d]  "Right  of  father,  being  competent,  to 
have  the  custody  and  control  of  a  child  under 
fourteen  years  of  age  is  not  affpcted  by  a 
finding  as  to  the  health  of  the  child,  and  the 
better  opportunity  be  wonld  have  for  fresh 
air  and  exercise  at  the  home  of  his  grand- 
mother than  at  the  residence  of  bis  father 
in  a  city.—OuardiaDBbip  of  Salter,  142  CaL 
412,  76  Pac.  51. 

fe]  Under  Code  of  Civil  Procedure,  seetioa 
1791,  providing  that  tfae  father  of  a  minor 
child  under  fourteen,  if  fonnd  competent  to 
discharge  the  duties  of  guardian,  is  entitled 
to  be  appointed  in  preference  to  any  otfaer 
person,  the  court,  on  finding  the  father  com- 
petont,  is  without  power  to  award  guardian- 
ship to  the  grandmother,  though  it  also  finds 
that  a  child  is  delicate,  and  that  at  tfae 
grandmother's  home  it  can  secure  fresb  air 
and  exercise,  while  at  the  father's  home  its 
only  opportunity  of  being  outdoors  is  the 
public  streets  of  a  city.— Salter,  In  re,  142  Gal. 
412,  76  Pae.  61. 

[f]  Where  tbe  parents  of  female  minors 
are  divorced,  and  it  appears  that  the  mother 
is  a  proper  person  to  have  the  custody  of 
such  minors,  while  the  competency  of  the 
father  ia  doubtful,  letters  of  guardianship 
will  isaue  to  the  mother. — ^Aust^rbaudt 'a 
Estate,  In  re,  Myr,  Prob.  18. 

Fob  Authobitiib  fbou  Othik  States: 

See  25  Cent.  Dig.,  eole.  263-273,  S9  23-33. 

g  13.   Appointment  I17  WUL 

fa]  Statute  providing  that  father  of  any 
minor  child  may  by  his  last  will  and  testa- 
ment appoint  a  guardian  of  euch  child,  whieb 
guardian  shall  have  the  eame  powers  as  guard- 
Tans  appointed  by  the  probate  court,  does 
not  give  such  father  power  to  give  the  custody 
of  the  child  to  the  testamentary  guardian, 
where  the  mother  Is  living  and  suitable  to 
have  fluob  onatody.— 'Lord  t.  Hough,  37  CaL 
657. 

Fob  AiiTHOBiTns  vmou  Onm  States: 

Testamentary  guardians  and  their 
powers:  29  Am.  Dec.  712,  note.  See, 
also,  25  Cent  Dig.,  eols.  273-280,  S| 
M-39. 


i  14.   Kccesslty  for  Issuance  of  Itettan 

to  Testamentary  Onardlan. 

[a]  In  case  of  testamentary  apiMintment,  the 
guardian  derives  his  authority  directly  from 
the  will. — Xorrifl  t.  Harris,  15  CaL  226. 

[b]  Where  a  testamentary  guardian  is  au- 
thorized by  the  will  to  appoint  a  sueeesBor, 
euch  successor  must  qualify,  and  letters  most 
be  issued  to  him,  before  he  can  act  as  guard- 
ian.—Aldrieh  T.  Willis,  55  CaL  81. 

I  16.  Proceedings  for  Jndlelal  Appointment 
—Necessity. 

[a]  It  is  no  objection  to  tbe  validity  of  aa 
order  awarding  the  custody  of  a  minor  child 
of  tbe  parties  to  its  grandmother  at  tbe  ex- 
pense of  the  husband  that  there  were  no  pro- 
ceedings under  section  1747  et  aeq.  of  the 
Code  of  Civil  Procedure,  prescribing  tbe  pro- 
ceedings for  the  appointment  of  guardians 
generally. — Gordon,  Ex  parte,  95  CaL  374,  30 
Pae.  06I. 

Fm  AtJTHOBiTiBS  nou  Othkb  States: 

See  25  Cent.  Dig.,  cols.  280-290,  SS  40-52. 

$  16.   Notlca. 

[a]  Where  a  minor  resides  out  of  the  state, 

the  notice  to  be  given  to  all  persons  inter- 
ested, on  the  application  of  a  party  to  be  ap- 
pointed guardian  of  such  minor,  is  matter  for 
the  exclusive  judgment  of  the  probate  judge. 
The  manner  in  which  and  the  period  for 
which  the  notice  shall  be  given  are  subject 
entirely  to  bis  direction,  with  perhaps  the 
right  of  appeal  to  tbe  supreme  court  from  the 
order  of  appointment. — Gronfler  t.  Puymirol, 
19  CaL  629. 

[b]  Third  parties  cannot  question  the  val- 
idity of  an  order  appointing  a  guardian  for  a 
nonresident  minor-  upon  any  allegation  that 
insufficient  notice  was  given  of  the  hearing 
of  tbe  application  for  the  appointment  under 
tbe  statute. — Oronfler  v.  Puymirol,  19  CaL  629. 

[e]  Under  Code  of  Civil  Procedure,  section 
1747,  relative  to  the  appointment  of  a  guard- 
ian, and  providing  that  "such  appointment 
may  be  made  on  the  petition  of  a  relative  or 
other  person  00  behalf  of  the  minor,"  and 
that  before  making  eueh  appointment  tbe 
court  must  cause  reasonable  notice  to  be 
given  relatives,  etc.,  the  appearance  by  peti- 
tion of  the  mother  of  the  minor,  and  of  all 
tbe  relatives  to  whom  notice  would  be  re- 
quisite, by  their  written  consent  filed  in  the 
cause,  is  proof  that  they  all  had  notice  of 
what  was  in  progress,  and  waived  any  more 
formal  notice. — Smith  v.  Biseailnz,  83  CaL  344, 
21  Pae.  IS,  23  Pac.  814. 

[d]  Forma]  notice  of  appointment  Is  not 
necessary  if  all  persons  entitled  thereto  appear 
and  consent  to  appointment.~^nuth  t.  Bis. 
cailus,  88  CaL  853,  354,  21  FM.  15,  83  FM. 
314. 

[e]  In  proceedings  for  the  appointment  of  a 
guardian,  where  the  father  has  enstodj  of  the 


Digitized  by  Google 


OUASDIAN  AKD  WABD,  H,  §§  17-S8. 


2575 


minor,  and  aaks  to  be  appointed  gaardlan, 
notice  to  him  of  snch  proceedings  is  tinneeet* 
sary. — Asber  t.  Yorba,  125  Cal.  S13,  98  Pmt, 
187. 

[f]  Under  Code  of  Civil  Proeednre,  section 

1747,  the  court  has  authority  to  give  notice 
by  posting  for  ten  days  in  three  public  places. 
Asher  v.  Yorba,  125  CaL  513,  58  Pac.  137. 

[g]  Under  Code  of  Civil  Procedare,  section 
1747,  providing  that,  before  making  appoint- 
ment of  a  guardian,  the  eonrt  must  cause 
such  notice  as  it  deems  reasonable  to  be  gives 
to  the  person  having  care  of  the  minor,  and 
such  relatives  as  the  court  may  deem  proper, 
posting  of  notice  for  ten  days  in  three  public 
places,  ander  direction  of  the  court,  is  suf- 
ficient.—Aaber  T.  Yorba,  125  Cal.  513,  58  Pae« 
187. 

[h]  Section  1474  of  tbe  Code  of  Civil  Pro- 
cedure, requiring  the  court  to  cause  reason- 
able notice  to  be  given  to  any  person  having 
the  care  of  the  minor,  before  making  .an  ap- 
pointment of  a  guardian,  is  mandatory;  and 
such  notice  is  necessary  to  give  the  court 
jurisdiction  to  make  the  order  of  appointment. 
Eikerenkotter,  Estate  of,  126  Cal.  54,  68  Pac 
370. 

[i]  Under  Code  of  Civil  Procedure,  section 
1747,  authorizing  the  superior  court  to  ap- 
point guardians  of  the  persons  of  minora 
when  necessary,  and  providing  that  the  court 
shall  cause  such  notice  as  it  shall  deem  rea- 
sonable to  b«  given  to  any  person  having  the 
care  of  snch  minor,  and  to  such  relatives  of 
the  minor  residing  in  the  county  as  the 
eonrt  may  deem  proper,  the  court,  on  giv- 
ing notice  to  the  person  having  the  imme- 
diate care  of  a  minor,  had  jurisdiction  to  ap- 
point a  guardian  of  the  person  of  sucb  minor, 
without  giving  notice  to  the  minor's  par- 
ent.—Lundberg,  In  re,  143  Cal.  402,  77  Pac 
156. 

[j]  Code  of  Civil  Procedure,  section  1747, 
authorizing  appointment  of  guardians  of  the 
persons  of  minors,  without  notice  necessarily 
being,  given  to  the  parents,  is  not  unreason- 
able, in  view  of  the  fact  that  the  court  ap- 
pointing the  guardian  may  annul  the  appoint- 
ment on  application,  and  is  authorized  by 
Civil  Code,  section  253,  subdivision  8,  to  re- 
move the  guardian  whenever  the  ward  should 
no  longer  oe  under  guardianship. — Lundberg, 
In  re,  148  Cal.  402,  77  Fae.  156. 

§  17.    Parties. 

[a]  A  eommitment  to  the  Whittier  state 
school,  under  Statutes  of  1893,  page  332,  sec- 
tion 13,  i*  void  as  an  award  of  guardianship, 
where  the  parents  are  not  made  parties. — 
Becknell,  Ex  parte,  119  Cal.  490,  61  Pac  698. 

{  18.   Evidence. 

[a]  In  a  proceeding  for  the  appointment  of 
a  guardian  for  a  child  under  foorteen  yean 
of  age,  evidence  held  Insttneient  to  sustain 
a  finding  that  the  father  was  an  improper  per- 
son to  be  awarded  custody  of  the  child. — 
GaUeher,  In  re  (CaL  App^),  64  Pac.  852. 


[b]  On  cross-petitions  for  guardianship  of 
certain  minors,  evidence  held  to  sustain  a  find- 
ing appointing  S.— Dellow'e  Estate,  In  re 
(CaL  App.),  82  Pac.  558. 

8  U.   Determination  of  Onardlanshlp. 

[a]  Where  the  parents  of  certain  minors 
were  both  dead,  the  paramount  question  in 
determining  an  issue  of  guardianship  was  the 
temporal,  mental,  and  moral  welfare  of  the 
minors,  as  provided  by  Civil  Code,  section  246. 
Dellow'e  Estate,  In  re  (CaL  App.),  82  Pae. 
658. 

§  20.   Findings  and  Decree. 

J a]  Thongh,  on  the  death  of  the  owner  of  a 
exican  grant  in  1844,  his  property  vested 
at  once  in  his  heirs,  and  there  could  be 
no  administration  on  his  estate  after  the  ae- 
quisition  of  California  and  the  organization 
of  the  state  government,  the  appointment  of  a 
guardian  for  the  minor  children  of  such  a  de- 
cedent, which  was  authorized  by  act  of  April 
19,  1850,  was  not  void  because  the  same  order 
also  appointed  the  guardian  administrator  of 
the  decedent's  estate,  or  because  it  was  en- 
titled "In  the  matter  of  the  estate  of"  such 
decedent,  and  directed  that  letters  of  guard- 
ianship of  the  "heirs"  be  granted,  without 
naming  them,  it  appearing  that  the  children 
were  known.— Beed  T.  Bing,  93  Cal.  96,  88 
Pae.  851. 

[b]  Where  two  persons  separately  petition 
to  be  appointed  the  guardian  of  a  minor,  and 
there  are  no  answers  thereto,  no  issues  are 
made,  demanding  findings  of  fact. — Lewis,  In 
xe,  137  Cal.  682,  70  Pac  926. 

[c]  Evidence  that  at  the  time  a  child  six 
months  old  was  placed  in  the  care  of  her  aunt 
the  child  did  not  have  shoes  and  a  bonnet 
did  not  sustain  a  finding  that  her  father 
failed  and  refused  to  properly  care  for  her. — 
Galleher,  In  re   (CaL  App.),  84  Pae.  352. 

I  21.   Beviev. 

[a]  The  question  whether  the  father  or 
grandmother  is  the  proper  party  to  be  ap- 
pointed guardian  of  a  minor  being  essentially 
one  of  fact  for  the  trial  court,  its  decision, 
having  substantial  evidence  to  support  it, 
will  not  be  disturbed. — ^Lewis,  lii  re,  137  CaL 
682,  70  Pac.  92fiw 

i  22.  Bond. 

[a]  If  a  guardian  of  an  Infant  was  appointed 

by  an  alcalde  in  Ban  Francisco,  in  1849,  and 
he  afterward  acted  as  guardian,  and  was  so 
recognized  by  the  alcalde,  and  no  bond  or 
oath  of  the  ^ardian  is  now  found  among  the 
papers,  a  trial  court  may,  from  the  fact  of 
such  recognition,  and  from  the  lapse  of  time, 
and  the  known  loose  way  of  keeping  such 
papers,  find  that  the  bond  was  given  and  oath 
taken.— Braly     Beese,  51  CaL  447. 

[b]  Guardian  appointed  by  court  does  not 
become  legal  guardian  until  be  gives  bond.-^ 
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Murphy  t.  Superior  Court,  84  Cal.  697.  24 
Pac,  310. 

[e]  Qaardian  hj  deed  ia  not  legal  guardian 
nnol  he  qualiflea  hj  giving  bond. — Murphy  t. 
3nperior  Court,  84  Cal.  S96,  24  Pae.  310. 

[d]  The  failure  to  require  a  bond  on  the  ap- 
pointment  of  a  guardian  doee  not  invalidate 
the  guardianship  proceedings,  as  it  is  merely 
an  error,  and  not  an  excess  of  jnrisdietion. — 
Chin  Mee  Ho,  In  re,  140  Cal.  263,  73  Pac. 
1002. 

P(»  Avraaamsa  nou  Othxb  Statu: 

83  L.  K  A.  7S9,  not*.   See,  also,  26  Gent 
Dig.,  oola.  291-296,  8t  66-64. 

I  23.   New  Brad. 

[a]  Probate  court  has  power  to  take  new 
bond  from  guardian  in  place  of  former  one. — 
Spencer  v.  Houghton,  68  CaL  85,  86,  8  Pae. 
679. 


§  24.  NeeoMlty  for  Lotters. 

[a]  Where  a  will  appoints  a  guardian  there 

is  no  necessity  for  the  issuance  of  any  letters 
of  guardianship  to  authorize  the  guardian  to 
act.  The  guardian's  authority  comes  directly 
from  the  wilL— Norris  v.  Harris,  15  Cal.  226. 

[b]  Where  •  mother  was  appointed  guardian 
of  the  person  and  estate  of  her  mmor  son, 
and  on  the  same  day  presented  her  bond, 
which  was  approved,  a  lease  made  by  her 
of  the  ward's  property  on  the  following  day 
was  held  valid,  though  no  letters  of  guardian- 
ship had  been  issued  to  her,  and  she  had  not 
taken  the  oath  of  office. — ^Whyler  Van 
Tiger,  14  Pac.  846. 

Fob  Adthobitibb  nox  Othxb  Statxs: 
See  26  Cent  Dig.,  eoL  297,  1  65. 

S  86.  OOHmtanl  Attack  on  iMPpolBtawiit. 

[a]  Appointment  ■  of  guardian  by  probate 
court  is  a  judgment  not  subject  to  collateral 
attack.— Hodgdon  v.  Southern  Pae.  B.  Co.,  75 
CaL  648,  17^ae.  928. 

[b]  In  habeas  corpus  proceedings  to  inquire 
into  the  detention  of  a  child  by  defendant, 
justifying  under  an  appointment  as  guardian 
of  the  person  of  the  child,  a  contention  that 
his  appointment  was  invalid  because  it  did 
not,  in  terms,  recite  that  it  appeared  to  the 
court  that  the  mother  had  abandoned  the  child, 
as  alleged  in  the  petition,  but  found  that 
the  mother  was  an  unfit  person  to  have  the 
custody  of  said  child,  could  not  be  considered, 
as  it  was  a  eollateral  attack  on  the  order 
appointing  the  guardian.— Lundberg,  la  n, 
148  CaL  408,  77  Pae.  156. 

I  26.  Termlnatlra  of  OnardiaiuUp— Major 
itj  of  Ward. 

[al  Guardianship  eeasea  when  wmiA  attaint 
majority.— Kiidt^'a  XMat^  UO  CaL  204, 
62  Pac  488. 


[b]  Authority  of  guardian  ceases  with  ma- 
jority of  ward;  and  it  is  his  duty  then 
to  account  with  the  ward  and  to  turn  over 
to  him  all  assets  and  choses  in  action  in 
their  then  existing  condition. — Curtis,  Estato 
of,  121  CaL  468,  53  Pac.  936. 

I  27,   Death  of  Ward. 

[a]  A  guardian  after  the  death  of  his  ward 
filed  his  account,  and  the  probate  court  de- 
creed that  the  ward 's  estate  was  indebted 
to  the  guardian.  Held,  that  an  order  au* 
tborizing  the  guardian  to  sell  the  real  estate 
of  the  ward  for  such  debt  was  invalid,  since 
on  the  death  of  the  ward  the  authority  of 
the  guardian  expired. — ^Livermore's  Estato,  In 
re,  132  CaL  99,  84  Am.  St  Bap.  37,  64 
Pae.  118. 

§  88.  Berocatlra  <«  Sotting  Aalde^ 

[a]  A  father,  as  guardian  of  his  minor  chil- 
dren, received  an  annual  income  of  two  thou- 
sand dollars  from  their  property,  but  refused 
through  a  period  of  several  years  to  provide 
for  their  support  and  education.  Held,  tliat 
he  was  not  a  suitable  person  to  have  the  man- 
agement of  their  estate,  and  should  be  re- 
moved from  his  gnardianshij^ — Swifta,  In  re, 
47  Cal.  629. 

[b]  An  order  revoking  letters  of  guardian- 
ship of  the  estate  of  a  ward  la  erroneous, 
where  the  petition  for  revocation  only  charges 
dereliction  of  duty  as  to  the  care  of  the 
person  of  the  ward,  and  contains  no  averment 
of  miamanagement  of  the  estate.— Bose 'a  Ee- 
teto.  In  re,  66  CaL  240,  5  Pae.  219. 

[e]  Under  Code  of  Civil  Procedure,  section 
1801,  providing  for  the  removal  of  ^ardians 
who  become  Sisane,  or  otherwise  incapable 
or  unsuitable,  or  have  wasted  the  estate,  or 
failed  to  account,  the  record  must  show  that 
the  order  of  removal  was  based  on  some  one 
of  these  grounds.-— Baynor,  In  re,  74  CaL  421, 
16  Pac.  229. 

[d]  Letters  of  guardianship  of  an  infant  will 
not  be  set  aside,  after  six  months  from  their 
issuance,  on  the  ground  that  one  claiming  to 
have  had  custody  of  the  infant  at  the  time 
was  not  notified  of  the  hearing  as  required 
by  Code  of  Civil  Procedure,  section  1747, 
where  failure  to  give  such  notice  does  not  af- 
firmatively appear  by  the  record  of  such  pro- 
ceedings.—Eikerenkotter's  Estate,  In  re,  126 
CaL  54,  58  Pac.  370. 

[e]  Where  letters  of  guardianship  of  the 
person  of  a  minor  child  were  granted  to  the 
grandmother  of  the  child,  without  the  knowl- 
edge or  consent  of  the  mother  entitled  to  the 
custody  of  the  child,  upon  a  ahowing  of  her 
right  to  its  custody,  and  upon  a  reasonable 
showing  by  nncontradieted  uidavits  that  the 
proceefing  by  which  she  was  adversely  de- 
prived of  the  eustodjr  of  her  child  was  taken 
against  her  by  suiprise,  and  through  her  ex- 
cusable neglect,  without  any  information  on 
her  part  as  to  the  pendency  thereof,  the 
mother  is  entitled,  notwithstanding  eonflist- 
ittg  afiidaviti  as  to  her  fttneiB  tor  the  ena* 
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tody  of  the  child,  to  an  order  vaiiating  the 
appointment  and  ul  proceedings  therennder.— 
Van.Loan,  In  re,  142  Cal.  423,  76  Pae.  S7. 

[f]  The  foet  that  the  eonrt  in  granting  tlia 
motion  set  aside  and  diamissitd  all  proceedings 
in  the  matter  of  guardianship,  instead  of 
merely  vacating  the  guardianship  and  setting 
the  original  petition  for  rehearing,  was  not 
ground  for  reversal. — VtOL  Loan.  In  ».  142 
Cal.  423,  76  Pac  87. 

[g]  On  a  motion  under  Code  of  Civil  Pro- 
cedure, section  473,  to  set  aside  the  appoint- 
ment of  a  guardian  of  petitioner's  child,  it 
was  proper  for  the  court  to  refuse  to  hear 
testimony  on  the  question  as  to  the  ability 
of  petitioner  to  care  for  the  child,  even  though 
Boeh  an  issue  was  raised  by  the  affidavits  on 
the  motion.— Van  Loan,  In  re,  143  CaL  423. 
76  Pac,  37. 

Fob  AmB<nmx8  rok  Otrb  Statu: 
See  25  Cent.  Dig.,  ools.  804-306,  S  7L 

I  29.   B«moTal  of  Tevtamontary  Onu^ 

dians. 

[a]  Like  all  other  guardians  the  testamen- 
tary guardian  was  subject  to  the  supervision 
of  the  court  of  chancery,  and  could  be  re-, 
moved  for  canae. — ^Lord  T.  Hough,  37  Cal.  657. 

[b]  Testamentary  guardian  is  subject  to  ju- 
risdiction of  chancery,  but  cannot  be  re- 
moved in  equity  except  for  good  cause  shown. 
Lord  T.  Hough,  87  CaL  657. 

$  30.   Fartiei  to  Appeal  fkom  Order  Be- 

moving. 

[a]  On  an  appeal  from  an  order  of  the  pro- 
bate court  removing  a  guardian  of  an  estate, 
and  appointing  another  gnardian  in  his  place, 
taken  by  the  guardian  removed,  the  newly- 
appointed  guardian  is  a  necessary  party.— 
Medbury's  Estate,  48  Cal.  83. 

§  31.   Effect  of  Appeal  as  Stay  of  Pro- 

ceodlngs. 

[a]  Where  a  gnardian  of  the  person  \ 
minor  child  has  been  removed,  and  an  appeal 
has  been  taken  from  the  order  of  removtil, 
the  effect  of  the  appeal  is  to  stay  procct^d- 
iugs  in  the  matter  of  the  appointment  of  a 
general  guardian  of  the  person  of  the  minor 
nntil  the  determination  of  the  appeal;  and  a 
petition  for  letters  of  genera]  'guardianship 
of  the  person  of  the  minor  to  another  pend- 
ing the  appeal  was  properly  dismissed. — ^Van 
Loan,  In  re,  142  Cal.  429,  76  Pae.  80. 

PI  An  order  setting  amde  the  appointment 
a  guardian  of  a  minor  having  been  ap- 
pealed from,  pending  the  appeal  a  petition 
was  filed  for  letters  of  guardianship.  No  ref- 
erence was  made  therein  to  the  fact  that  there 
had  been  a  guardian,  or  that  her  letters  had 
been  vacated,  or  that  an  appeal  had  been 
taken.  Held,  on  appeal  from  an  order  deny- 
ing the  petition  for  letters,  that  the  question 
as  to  wnether  the  court  should  have  made 
an  order  relative  to  the  care  and  custody  of 
OaL  SIssst.  ToL  8—182 


the  minor  pending  the  appeal  from  the  order 
setting  aside  the  appointment  was  immateriaL 
Tan  Loan,  In  re,  142  CaL  429,  76  Pae.  39. 

§  32.  Appomtment  of  Sncceaior. 

[a]  Code  of  Civil  Procedure,  section  1747, 
provides  that  the  superior  court  "may  ap- 
point gnardians  for  the  persons  and  estates, 
or  either  of  them,  of  minors  who  have  no 
gnardian  legally  appointed  by  will  or  deed/' 
etc.  Held,  where  one  of  two  guardians  ap- 
pointed by  will  died,  and  the  other  resigned 
and  was  discharged,  that  the  court  had  juris- 
diction to  appoint  guardians  as  if  no  appoint- 
ment had  been  made  by  will. — ^Honuing's  Es- 
Ute,  In  re,  128  Cal.  214.  79  Am.  St.  Bep. 
43,  60  Pac  762. 

Fob  AuTHORiim  nou  Othbb  Statu  : 

See  25  Cent.  Dig.,  eols.  320-829,  SS  86-98. 

m.   01TST0DT  AND  OABE   OF  WARD'S 
FEBSON  Ain>  ESTATE. 

STATUTE  CONSTRUED,  |  88. 
CUSTODY  AND  CONTBOL  OP  PERSON,  |  S4. 
SUPPORT  AND  EDUCATION,  |  85. 
COLLECTION  OF  ASSETS,  |  86. 
POSSESSION  AND  USE  OP  PROPEBTT,  |  ST. 

  OUARDIAH  BY  NATURE.  |  88. 

SALE  OP  WARD'S  PROPERTY  WITHOUT  OR- 
DER OP  COURT,  I  S». 
  PERSONALTY,  |  40. 

  ACTION  TO  RECOTEB  PBOPBRTY  BOLD. 

I  41. 
LEASE,  I  43. 
OONTRACTS,  I  48. 

  EUPL0YIN6  ATTORNEYS  AND  OTHERS. 

I  44. 

  CREATING  LIEN.  |  45. 

INVESTHENTS.  |  46. 

LIABILITY  POB  INTEREST  ON  FUNDS  HELD 

OB  INVESTED,    |  47. 
LIABILITY  FOB  LOSS  OP  BANK  DEPOSIT,  |  48. 
LIABILITY  POB  MONEY  LOANED,  |  49. 
EXPENDITUBES,  S  50. 
CONSENT  TO  JUDOUENT,  i  61. 
FRAUD,  I  82. 

REIMBURSEltKNT  POB  EXPENSES.  |  58. 

CONVEYANCES     AND     DEALINGS  BETWEEN 

GUARDIAN  AND  WARD,  1  54. 
MORTOAOE  BY  GUARDIAN  TO  WARD,  |  55. 
. — —  8ATI8PACTI0N,  I  56. 

RATIFICATION  OP  UNAUTHORIZED  ACTS.  |  57. 
CLAIMS     AGAINST  B8TATB— TZBIFXOATION, 
f  58. 

5  83.  SUtnte  Oonstnwd. 

[a]  Statute  of  this  state  relative  to  guard- 
ians and  disposition  of  estate  left  to  wards 
only  applies  when  there  is  no  direction  by 
wiU  as  to  such  disposition. — Norris  t.  Har- 
ris, 15  Cal.  226. 

§  84.   Onsto<^  and  Oontrol  of  Fuson. 

[a]  Statutes  of  1850,  page  268,  sections  6, 
6,  provide  that  the  father  of  a  minor,  if  liv- 
ing, and,  in  case  of  bis  decease,  the  mother, 
while  she  remains  unmarried,  if  competent, 
shall  be  entitled  to  the  gnaraiauhlp  of  the 
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minor,  and,  if  neither  father  nor  mother  be 
living,  or,  if  living,  not  competent,  then  the 
guardian  shall  have  the  custody  and  tuition 
of  the  ward.  Held,  that  a  guardian  ap- 
pointed by  the  probate  court,  or  a  testamen- 
tary guardian,  is  not  entitled  to  the  per- 
sonal custody  and  taition  of  the  ward,  so  long 
as  the  latter  has  a  father  or  mother  living 
who  is  competent  to  care  for  and  edoeate 
him,  and  is  not  otherwise  unsuitable. — ^Lord 
V.  Hough,  37  CaL  657. 

[b]  Bight  of  testamentary  guardian  only 
extends  to  eare  of  property  as  against  mother 
in  this  state. — ^Lord  t.  Hough,  37  Cal.  057. 

[c]  Father  and  mother,  being  natural  guard- 
ians of  minor  child,  can  be  deprived  of  cus- 
tody of  its  person  only  by  a  proceeding  under 
section  203  of  the  Civil  Code;  and  superior 
court  has  no  jurisdiction,  in  any  proceeding 
not  inaugurated  under  that  section  to  commit 
the  custody  of  the  child  of  natural  parents 
to  a  stranger. — ^Hunt,  In  re,  103  Cal.  355,  37 
Pac.  206. 

[d]  Under  Civil  Code,  sections  204,  247,  248, 
and  Code  of  Civil  Procedure,  section  1753,  by 
which  the  guardian  of  the  person  of  a  minor, 
appointed  by  the  superior  court,  is  entitled 
to  the  custody  of  the  minor,  and  the  authority 
of  the  parent  ended,  the  right  of  the  guar- 
dian to  the  custody  cannot  be  attacked  col- 
laterally in  a  habeas  corpus  proceeding. — 
Lundberg,  In  n,  143  CaL  402,  77  Pae.  156. 

Fob  AuTBOBinxs  rok  Otheb  States: 

58  L.  B.  A.  931,  note.    See,  also,  25  Cent. 
Dig.,  eola.  338-343,  SS  100-116. 

%  86.  Snppnt  and  BdtieatioiL 

[a]  Money  paid  by  guardian  for  board  of 
ward  not  proved  to  be  legally  due  is  properly 
disallowed  him. — Eschrich,  In  re,  85  Cal.  101, 
84  Pae.  634. 

[b]  Where  a  widow  has  taken  in  charge  the 
persons  and  estates  of  the  minor  children, 
though  not  appointed  legal  guardian  till  sev- 
eral years  thereafter,  she  will,  on  an  account- 
ing, be  credited  with  money  paid  for  the 
maintenance  of  the  minors  during  the  time 
there  were  no  letters  of  guardianship  on  their 
estates.— Beisel 's  Estate,  110  Cal.  287,  40  Pac. 
961,  42  Pac.  819;  Van  Beynegom's  Appeal, 
110  CaL  267,  40  Pae.  961,  42  Pac.  819. 

[c]  A  father,  who  was  appointed  guardian, 
collected  certain  moneys  of  his  ward,  for 
which  he  did  not  account  till  long  after  the 
ward  became  of  age,  when  he  made  a  claim 
for  board  paid  to  a  third  person  in  whose 
charge  he  had  placed  the  ward.  Such  person 
teittified  that  he  made  an  agreement  with 
the  guardian  that  he  should  pay  a  certain 
amount  per  month,  which  was  paid  for  about 
two  years,  but  that  seven  years  after  taking 
the  ehild  the  guardian  was  insolvent,  and 
gave  certain  notes,  for  the  child's  board,  no 
pretense  being  made  that  they  were  exe- 
cuted as  guardian.  The  guardian  testified 
that  the  amount  to  be  paid  was  greater  than 
that  testified  to  by  such  third  person,  but 


made  no  explanation  as  to  what  he  did  witb 
the  ward's  moneys,  which  came  into  bis  hands 
about  three  years  after  he  placed  the  child 
with  such  third  person.  Held,  that  the  claim 
was  properly  dlBallowed. — Ceas'  Estate,  In  re, 
134  Cal.  114,  66  Pac.  187. 

_  [d]  A  guardian,  before  appointment,  offered, 
in  the  event  of  his  appointment,  to  maintain 
and  educate  the  ward.  The  order  for  his  ap- 
pointment recited  the  offer.  He  subsequently 
presented  a  claim  for  board,  schooling,  and 
clothing.  Held,  that  he  was  estopped  from 
asserting  such  claim. — Barg's  Estate.  In.  re, 
Myr.  Prob.  69. 

Fam  AuTB(smE8  reoH  Otheb  Statis: 

See  25  Cent  Dig.,  eols.  344-366,  SI  116- 
135. 

S  36.  OoUeetloii  of  Assets. 

[a]  'Where  a  guardian,  after  investigation,  de- 
fers the  foreclosure  of  a  mortgage  of  his  ward, 
believing  the  chance  of  collecting  the  amount 
due  equally  as  good  as  to  foreclose  and  take 
a  deficiency  judgment  wholly  uncollectible,  his 
omission  to  act  by  immediate  foreclosure  is 
not  such  Degligence  as  warrants  charging  him 
with  the  mortgage  debt  and  interest. — Scban- 
'doney's  Estate,  In  r&  133  Cal.  387,  65  Pac. 
877. 

Fob  Authobiths  ntou  Otheb  States: 

See  25  Cent  Dig.,  cols.  371-393,  S5  148- 
161. 

S  87.  Pouesston  and  Use  of  Property. 

[a]  Law  is  strictly  applied  against  guardian 
retaining  and  using  ward's  money  without 
accounting  for  it  until  forced  to  do  so. — Bsch- 
rich.  In  re,  85  Cal.  102,  24  Pac.  634. 

[b]  A  general  guardian  of  the  estate  of  a 
minor,  equslly  with  an  administrator  or  ex- 
ecutor of  the  estate  of  a  deceased  person,  is 
entitled  to  the  exclusive  possession,  with  the 
general  care  and  management,  of  the  estate 
fiommitted  to  his  trust,  which  cannot  be  lim- 
ited by  any  order  of  the  court  as  to  its  cus- 
tody; and  where  a  savings  bank  deposit, 
made  by  an  executor,  is  transferred  upon 
distribution  to  the  guardian  of  a  minor  heir, 
the  superior  court  has  no  jurisdiction  to 
make  an  order  requiring  the  fund  to  remain 
on  deposit  in  such  bank,  and  that  it  be  paid 
out  only  as  authorized  by  the  court,  and 
such  order  will  be  annulled  upon  certiorari. — 
De  Oreayer  v.  Superior  Court,  117  CaL  640, 
69  Am.  St.  Bep.  220,  49  Pac.  983. 

[c]  An  order  directing  funds  in  a  saving 
bank  to  remain  there  for  safekeeping,  in 
pursuance  of  a  rule  of  the  court  providing 
for  the  safekeeping  of  the  moneys  of  estates 

generally,  and  not  referring  to  the  subject 
of  investment  of  the  funds,  cannot  be  con- 
strued as  intended  as  a  direction  for  the  in- 
vestment of  the  funds,  under  section  1792 
of  the  Code  of  Civil  Procedure;  nor  can  the 
court,  for  the  purpose  of  investment  under 
that  section,  deprive  the  guardian  of  the  cus- 
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tody  and  control  of  th«  fand,  or  of  the  leev- 
lities  representing  it. — De  Greayer  y.  Superior 
Court,  117  Cal.  640,  69  Am.  St  Bep.  220. 
40  Pac.  983. 

[d]  General  guardian  of  a  minor  cestui  qae 
trust  as  such  has  no  right  to  the  custody  and 
management  of  the  sum  portioned  such  minor. 
Judgment  (1900)  62  Pac  1063,  reversed.— 
Hallinan  t.  Hearst,  133  CaL  645,  66  Pac.  17. 

Fob  AuTHOEims  noH  Othsb  Statu: 

Bee  25  Cent.  Dig.,  eols.  393-399,  S|  162- 


g  38.  Guardian  by  Katnra. 

[a]  Guardianship  by  natnre  extends  only  to 
custody  of  person  of  the  ward,  and  not  to  his 
property.  To  entitle  the  guardian  to  manage 
the  property  of  his  ward  he  must  be  duly 
appointed  by  some  competent  public  anthor^ 
ity.— KendaU  v.  Miller,  9  Cal.  591. 

g  39.  Sale  of  Ward*!  Property  Without  Or- 
der of  Ooort. 

[a}  Every  alienation  of  the  property  of  a 
ward  by  a  guardian,  if  made  without  an  order 
of  court,  is  void ;  and  it  is  of  no  import 
whether  the  purchaser  has  knowledge  that  it 
belongs  to  the  ward  or  not. — De  La  Montag- 
nie  T.  Union  Ins.  Co.,  42  Cal.  290. 

[b]  An  act  which  authorizes  a  person  by 
name,  as  guardian  of  a  minor,  to  sell  the  reu 
estate  of  the  minor,  and  receive  the  purchase 
money  therefor,  and  to  execute  a  conveyance 
after  a  confirmation  of  the  sale  by  the  pro- 
bate court,  and  directs  him  to  account  for 
the  proceeds  of  sale  in  the  same  manner  as 
the  other  assets  of  the  noinor  in  hu  hands, 
does  not  authorize  him  to  sell  snch  estate  as 
an  individual,  but  in  his  capacity  as  guar- 
dian; nor  does  it  appoint  him  a  guardian, 
but  contemplates  his  appointment  as  such  by 
the  probate  court,  and  merely  dispenses  with 
the  conditions  required  by  the  general  law 
to  authorize  a  sale. — ^Paty  T.  Snuth,  60  Cal. 
153. 

[e]  Court  has  grave  doubts  whether  legisla- 
ture has  power  to  authorize  or  direct  the  sale 
by  a  stranger  of  the  real  estate  of  an  in- 
fant, and  whether  the  matter  of  the  appoint- 
ment of  guardians  of  infants  and  the  disposi- 
tion of  their  estates  is  not  exclusively  of 
judicial  cognizance,'  but  does  not  deeide  the 
,  question.— Paty  t.  Smith,  50  Cal.  163. 

'  [d]  The  guardian  of  an  infant  who  is  an- 
'  tborized  by  an  act  of  the  legislature  to  sell 
the  real  estate  of  his  ward,  subject  to  the  ap- 
proval of  the  sale  by  the  probate  court,  has 
no  authority  to  accept  anything  but  money  in 
payment  of  the  purchase  money;  and  if  the 
ward  owns  an  undivided  half  of  a  tract  of 
land  as  a  tenant  in  common  with  his  mother, 
and  the  father  and  husband,  aa  his  guardian, 
sells  the  whole  tract,  and  receives  in  payment 
of  the  purchase  price  a  part  in  money,  and 
the  other  part  by  canceling,  with  the  consent 
of  the  wife,  a  debt  due  from  the  guardian 
t»  th«  purchaser,  eqni^  will  compel  the  wife 


to  accept,  as  her  portion  of  the  purchase  price, 
the  debt  thus  canceled,  and  will  decree  the 
money  paid  to  the  ward,  and  the  ward  has 
so  claim  against  the  purchaser. — Brenham  t. 
Davidson,  51  Cal.  352. 

[e]  An  act  of  the  legislature  which  author- 
izes the  guardian  of  an  infant  to  sell  the  real 
estate  of  such  infant,  subject  to  the  approval 
of  the  probate  court,  for  the  purpose  of  en- 
abling the  guardian  to  reinvest  the  proceeds 
In  other  property  for  the  benefit  of  the  ward, 
is  not  an  assumption  of  judicial  power  by  the 
legislature,  and  a  sale  made  by  the  guardian 
in  compliance  with  it  is  TalidL— -Brenham  v. 
Davidson,  51  Cal  852. 

[f]  Where  a  duly  qualified  and  acting  stat 
ntory  guardian  has  charge  of  a  minor's  es- 
tate, the  legislature  cannot,  by  special  act, 
empower  another  party  to  dispose  of  the  es- 
tate.— Lincoln  v.  Alexander,  52  CaL  482,  28 
Am.  Bep.  639; 

Fob  AuTHOarnxs  raoif  Othib  States: 

See  25  Cent.  Dig.,  cols.  402-419,  S5  172- 
191. 

$  40.   PersoMltp. 

[a]  A  guardian  cannot  sell  even  the  personal 
property  of  his  ward  without  an  order  of 
court.— Kendall  v.  Miller,  9  Cal.  591. 

[b]  Shares  in  an  insurance  company  be- 
longed to  an  infant,  but  were  issued  to 
his  guardian  under  the  name  of  "Augusta  B. 

Josephi,  Guardian. ' '  She  afterward  in  the 
same  name,  but  without  any  order  of  the 
probate  court,  sold  and  assigned  them.  Held, 
that  such  sale  was  void,  and  that  the  pur- 
chaser could  not  require  the  company  to  rec- 
ognize him  as  having  any  title  to  such  stock. 
De  lia  Montagnie  v.  Union  Ins.  Co.,  42  Cal. 
290. 

Fob  AVTHOBims  fbou  Othe3  States: 

See  25  Cent.  Dig.,  cot  403,  fi  173;  cols. 
412-417,  SI  ^86-190. 

§  41.   Action  to  Kecover  Property  Sold. 

[a]  Under  section  369  of  the  probate  act 
an  action  to  recover  land  sold  by  a  guardian 
must  be  brought  by  the  minor  within  three 
years  after  arriving  at  majority;  otherwise 
the  action  is  barred. — Burroughs  v.  De  Coats, 
70  CaL  361,  11  Pac.  734, 

§  42.  Iieaw. 

[a]  A  lease  purporting  to  be  made  by  one 

tenant  in  common  in  her  own  right,  and  as 
the  guardian  of  the  estate  of  her  cotenant 
and  ward,  is  valid,  although  signed  and  deliv- 
ered as  her  individual  deed. — Wbyler  v.  Van 
Tiger,  14  Pac  646. 

WoB,  AnTHOBtTiis  nioic  Othsb  States; 

Leases  executed  by  ward  to  guardian, 
when  voidable:  25  Am.  Bep.  728,  note; 
See,  also,  25  Cent.  Dig.,  cols.  419-425, 
5S  192-201. 
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§  43.  Contracts. 

[a]  An  iDdebtednesa  of  the  guardian  of  a 
minor  for  money  borrowed  and  used  for  tbe 
benefit  of  hia  ward  is  not  a  good  considera- 
tion in  law  for  the  execution  of  a  note  there- 
for by  his  aucceasor  in  the  guardianship. — 
Wright  T.  Perry,  129  Cal.  614,  62  Pac.  176. 

[b]  A  ward,  after  reaehlng  her  majority, 
cannot  be  held  liable  on  a  note  given  by  her 
guardian  daring  her  minority  without  au- 
thority from  the  probate  court,  where  she  re> 
ceived  no  benefit  from  the  const  deration  after 
her  majority,  end  in  no  manner  ratified  it.  In 
such  case  it  was  not  necessary  that  on  com- 
ing of  age  she  should  disavow  liability.^ 
Wright  T.  Perry,  129  Cal.  614,  62  Pae.  176. 

For  Authobities  tboic  Otbxb  States: 

See  25  Cent.  Dig.,  eols.  441-448,  H  219- 
231. 

§  M.   EnVloylng  Attonwys  and  Ottun. 

[al  Even  if  there  can  be  a  recovery  in 
equity  for  services  rendered  in  good  faith  for 
the  benefit  of  an  estate,  in  reliance  on  the 
estate  for  compensation,  under  a  contract 
with  a  guardian  unauthorized  by  court,  the 
complaint  must  show  that  the  services  were 
accepted  by,  or  were  of  benefit  to,  the  es- 
tate.—Morse  T.  Hinckley,  124  CaL  154,  66 
Pae.  896. 

[b]  A  gnardian  cannot  bind  the  ward  or  the 
ward's  property  by  a  contract  of  employment 
of  an  attorney  to  render  legal  services  on 
behalf  of  the  ward,  without  an  order  of  the 
court  having  jurisdiction  of  the  estate. — 
Morse  ▼.  Hinckley,  124  Cal.  154,  56  Pae. 
896. 

[c]  An  action  will  not  lie  against  a  minor 
or  his  estate  for  the  value  of  legal  services 
rendered  to  the  guardian  in  assisting  him 
in  the  execution  of  his  trust. — McEee  T. 
Hunt,  142  Cal.  526,  77  Pac.  1103. 

[d]  An  order  on  tbe  application  of  a  gnard- 
ian under  Code  of  Civil  Procedure,  section 
284,  for  the  substitution  of  attorneys  for  the 
guardian,  does  not  authorize  a  contract  with 
the  new  attorney  affecting  the  property  of  tbe 
ward.— McEee  r.  Hunt,  142  CaL  526,  77  Pae. 
1103. 

[e]  An  order  of  the  court  having  jurisdiction 
of  the  guardianship  for  the  Bubstitution  of  an 
attorney  for  the  guardian,  in  place  of  a 
former  attorney,  simply  makes  each  attorney 
the  attorney  of  record,  and  does  not  at- 
tempt to  authorize  a  contract  directly  affect- 
ing the  property  of  the  ward  or  to  require 
the  performance  of  any  legal  eerncea. — ^Me* 
Kee  T.  Hunt,  142  Cal.  526. 

§  46.   Creating  Lien. 

[a]  A  party  erecting  buildings  vpon  Us 
property  of  an  infant,  under  contract  with  his 
guardian,  made  without  authority  of  law, 
has  no  equitable  lien  on  the  property  for  the 
value  of  the  improvements,  such  party  being 


fully  informed  of  the  title  and  condition  of 
the  property. — Ouy  v.  Du  Uprey,  18  Cal.  195. 

[b]  A  guardian  cannot  consent  to  tbe  diS' 
tribution  of  an  estate  in  which  his  ward  is 
interested,  and  allow  tbe  executor  a  lien  there- 
on for  the  balance  due  him,  as  a  guardian 
cannot  mortgage  his  ward's  estate  or  create 
a  lien  thereon. — Bweigert'i  Estate,  Myt. 
Prob.  158. 

§  46.  Investments. 

[a]  A  guardian  may  invest  the  moneys  of 
his  ward  without  an  order  of  court,  but  at 
his  own  risk,  as  a  general  rule. — Gardwell, 

In  re,  55  Cal.  137. 

[b]  A  guardian  who,  without  order  of  eonrt, 
purchased  land  for  his  ward,  believing  tbe 
same  to  be  a  good  investment,  and  which  was 
occupied  by  the  ward's  mother  and  step- 
father, is,  on  disaffirmance  of  the  purchase 
by  the  ward,  liable  only  for  the  sum  invested, 
with  simple  interest,  though  he  took  title  in 
his  own  name,  so  as  to  dispose  of  the  same 
without  order  of  eonrt. — Cousins'  Estate,  In 
re,  111  Cal.  441,  44  Pae.  182. 

[c]  Loans  negotiated  by  a  guardian  without 
the  advice  and  consent  of  the  court,  and  upon 
inadequate  security,  and  not  such  as  a  prudent 
business  man  would  make,  should  on  final  set- 
tlement be  rejected  as  assets  of  the  ward's 
estate,  as  without  tbe  consent  of  court  the 
guardian  acta  on  bis  own  responsibility  and 
at  bis  own  risk. — Carver's  Estate,  In  re,  118 
Cal.  73,  50  Pac.  22. 

[d]  By  securing  consent  of  court  guardian 
may  invest  estate  of  ward  without  ricA  to 
himself.— Carver's  Eatote,  118  CaL  74,  60  Pae. 

22. 

[e]  When  gnardian  invests  estate  of  ward 
without  consent  of  court  he  is  held  to  strict 
accountability. — Carver's  Estate,  118  Cal.  74, 
60  Pac.  22. 

[f  ]  Civil  Code,  section  2236,  making  a  trus- 
tee liable  for  the  safety,  in  all  events,  of 
trust  property  which  he  unnecessarily  mingles 
with  his  own,  so  as  to  constitute  himself  in 
appearance  its  absolute  owner,  applies  where 
a  guardian  loans  bis  wards'  funds,  and  takes 
a  mortgage  and  notes  in  his  individual  name. 
Bane,  In  re,  Ctnardianship  of,  120  CaL  688,  65 
Am.  St.  itep.  197,  52  Pae.  862. 

[g]  Under  Code  of  Civil  Procedure,  section 
1753,  providing  that  every  guardian  shall  have  > 
tbe  care  and  management  of  hia  ward 's  estate  ' 
until  he  attains  his  majority  or  the  guardian 
is  le^lly  discharged,  and  section  1754,  sub- 
division 3,  requiring  the  guardian,  at  the  expi- 
ration of  his  trust,  to  settle  his  accounts  with 
the  court  or  his  ward,  the  gnardian  has  no 
control  over  his  ward's  estate  after  he  arrives 
at  majority,  except  for  the  purpose  of  ac- 
counting as  to  transactions  during  tbe  min- 
ority; and  where  he  proceeds  with  the  fore- 
closure of  secnrities  of  tbe  ward,  and  bids 
in  the  property  at  the  sale  for  more  than  it 
is  worth,  he  is  liable  on  his  bond  for  the 
diflerenee  in  value,  or  the  ward  may  ny«- 
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diate  tli«  sale,  and  look  to  him  for  the  full 
amonnt  of  the  secured  debt. — Cortia  t.  Deroe, 
121  CaL  468,  S3  Pae.  936. 

[h]  Where  one  has  received  from  a  guardian 
money  belonging  to  the  ward,  knowing  whose 
money  he  was  receiving,  he  cannot  justify  his 
retention  of  the  money  upon  the  ground  that 
he  bu  applied  it  to  a  personal  debt-  due  to 
him  from  the  gnardiao. — Montgomery  t. 
Baaer,  125  Cal.  227,  S7  Pac.  894 

[i]  Where  a  guardian  invested  his  ward's 
money  in  stocks  and  bonds,  and  appropriated 
them  to  his  own  use,  it  was  not  error  for  the 
court  to  refuae  to  credit  the  goardian  with 
such  stock.— Dow,  In  re,  133  Cal.  446,  65 
Pac.  890. 

FOft  AUTHOBITIBB  TBOK  OtHIB  STATXS: 

See  25  Cent.  Dig.,  cola.  448-459,  89  232- 
241. 

S  47.  UnbiUtr  for  Intansk  oa  Fnnds  Held 
or  Invested. 

[a]  A  guardian,  acting  in  good  faith  and 
not  using  the  funds  of  the  estate  for  his  own 
profit,  will  be  charged  the  statutory  rate  of 
interest  only. — Cardwell,  In  re,  55  Cal.  137. 

[b]  Long  delay  of  guardian  to  account  ren- 
ders him  liable  for  compound  interest  on 
money  of  wards  retained  and  used  by  him. — 
Eschrich,  In  re,  85  Cal.  101,  24  Pac.  634. 

[c]  A  guardian  who,  in  good  faith  and  with- 
out negligence,  loaned  his  ward's  money  on 
mortgage  securities  which  afterward  depre- 
ciated, is  not  liable  for  interest  on  a  part 
of  the  sum  loaned  which  was  unavoidably 
lost,  though  the  loan  was  made  in  bis  own 
name,  and  the  mortgage  was  not  foreclosed 
nntil  long  after  the  loan  was  due,  and  though 
the  court  found  that,  if  the  guardian  had  pur- 
ehased  the  property  on  foreclosure  sale,  and 
held  it  an  indefinite  time,  a  greater  saving 
of  the  ward's  funds  would  have  been  made, 
but  found  that  no  prejudice  resulted  from  the 
delay  in  foreclosing  the  mortgage. — Cousins' 
Estate,  In  re,  111  Cal.  441,  44  Pac  182. 

[d]  On  the  sum  recovered  from  *  mortgage 
loan  taken  in  the  guardian 's  name,  and  whieh 
was  not  foreclosed  until  long  after  it  was 
due,  the  guardian  is  liable  for  interest  onlj 
at  the  legal  rate. — Cousins'  Estate,  In  re, 
111  CaL  441,  44  Pac  182. 

[e]  A  guardian  who,  in  good  faith,  mingles 
his  ward's  funds  with  bis  own,  and  uses  the 
same  in  his  business,  it  not  appearing  that; 
he  was  able  at  all  times  to  invest  the  same, 
is  chargeable  only  with  legal  interest  thereon, 
with  annual  rests,  notwithstanding  that  the 
current  rate  of  interest  was  greater. — Cousins' 
Estate,  In  re,  HI  Cal.  441,  44  Pac  182. 

[f]  Trust  fands  appropriated  by  a  guardian 
to  his  own  use  are  chargeable  to  the  guardian, 
with  eompound  intereab^DoWi  In  re,  183  Cal. 

446,  65  Pac.  890. 

[g]  Where  a  goardian  inverted  the  fnnda 
of  his  ward  in  his  aw»  bniinssa,  withoni  fi- 


ing  any  statement  or  inventory  of  the  estate, 
until  he  was  cited  to  file  an  account,  whieh 
showed  he  had  lost  the  entire  amonnt,  he 
should  be  charged  with  the  amonnt  invested, 
together  with  interest  thereon  from  the  date 
at  which  he  received  it,  compounded  annually, 
Hamilton's  Estate,  139  Cal.  671,  73  Pae.  678. 

[h]  Ward  held  properly  allowed  compound 
interest  on  the  amonnt  due  him  from  his 
guardian.— Olassell  GlasselL  147  Cal.  SKL 
82  Pac.  42. 

Fob  AuTHOKtTiES  reoH  Othbb  Statbs: 

See  25  Cent.  Dig.,  cols.  460-478,  {S  243- 
253. 

%  48.  Ua1>llity  for  Lon  of  Bank  Deposit. 

[a]  Loss  of  funds  caused  by  the  failure  of 
a  bank  in  which  they  were  deposited  by  a 
^ardian  cannot  be  charged  to  him  unless 
it  was  known  that  the  bank  was  unsafe.— 
Post's  Estate,  In  re,  Mjr.  Prob.  280. 

.  S  49.  IdttUUty  for  Itoner  LoBnad. 

[a]  If  a  guardian  lends  his  ward's  money 
without  security,  relying  upon  the  promise 
of  the  borrower  to  execute  a  note  and  mort- 
gage, which  the  latter,  after  receiving  the 
money,  refuses  to  do,  the  guardian  is  person- 
ally reqwnsible. — Post's  Estate,  In  re,  57  Cal. 
273. 

[b]  Under  Code  of  Civil  Procedure,  section 
1792,  authorizing  the  court  on  application  to 
direct  the  guardian  to  invest  his  ward 's 
money,  an  order  of  court  directing  a  guard- 
ian to  loan  fnnds  of  his  ward  on  terms  and 
security  therein  stated  wUl  absolve  the  guajrd- 
ian  from  all  liability  on  account  of  the  loan 
being  made  on  insufficient  security. — Schan- 
donev's  Estate,  In  re,  133  Cal.  387,  65  Pao. 
877. 

[c]  A  guardian  loaned  funds  of  his  ward 
on  a  promise  of  security,  neither  the  loan 
being  returned  nor  security  given.  Held,  that 
he  was  ebargeable  with  the  loss. — ^Post's  Es- 
tate, In  re,  Myr.  Prob.  230. 

Tom  Acthoutibs  noic  Othxb  Statbs: 

See  25  Cent.  Dig.,  eols.  479-484,  SS  256- 
260. 

g  60.  Bxpendltiiret. 

[a]  A  guardian  is  primarily  liable  for  a 
debt  incurred  in  the  performance  of  his  duties 
upon  his  contract  with  an  attorney  for  pro- 
fessional services,  and  no  action  can  be  main^ 
tained  thereon  against  the  ward. — Hunt  v. 
Maldonado,  80  Cal.  636,  27  Pac  66. 

[b]  Where  the  mother  of  minor  children 
has  acted  in  good  faith  for  their  benefit 
without  letters  of  guardianship,  she  is  charge^ 
able  in  equity  as  a  quasi  guardian,  or  trustee 
of  their  estates,  and  an  acconnting  and  setUe- 
ment  of  such  trust,  after  the  issuance  of 
letters  of  ^ardianshi]^,  is  in  the  nature  of 
an  aeeonnting  in  equity^  to  be  4Bternine4 
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upon  equitable  principles;  and  the  court  has 
jurisdiction  in  such  accounting  to  allow  rea- 
sonable and  proper  credits  to  her  for  main- 
tenance of  the  minor  children,  and  for  ex* 
penditoreB  incurred  on  their  account,  prior  to 
the  letters  of  guardianship. — ^Estate  of 
Beisel,  110  Cal.  267^  40  Pac  961,  42  Pac  619. 

FOE  AUTHOBITIES  FBOH  O^HB  STATES: 

Expenditure  in  excess  of  income  of 
ward,  when  authorized:  49  Am.  Dec. 
657,  note.  See,  also,  25  Cent  Die.,  cols. 
485-503,  S§  264-282. 

§  61.  Consent  to  Judgment. 

[a]  .Tudgment  against  infant  by  consent  of 
guardian  duly  appointed  is  not  void. — San 
Franeiseo  etc.  Aun.  v.  Porter,  58  CaL  82. 

Fob  Acthokities  raou  Othxb  States  ; 

See  25  Cent.  Dig.,  eoli.  335,  336,  S  106. 

§  52.  Frand. 

[a]  If  a  guardian  fraudulently  procures  a 
dec'l  of  land  belonging  to  his  wards  to  be 
made  to  himself,  his  title  is  void. — Coffey  v. 
Greenfield,  62  CaL  6(t2. 

Foe  Authobities  feom  Othbe  States: 

See  25  Cent.  Dig.,  cols.  336,  337,  t  107. 

§  53.  Beimbnrsement  for  Expenses. 

[a]  If  the  guardian  pays  an  attorney's  fee, 
and  it  is  allowed  by  the  probate  court  as  a 
reasonable  expenditure,  and  necessary  to  pro- 
tect the  ward's  interest,  it  may  be  allowed 
from  the  ward's  estate. — ^Hnnt  t.  Maldonado, 
80  CaL  636,  27  Pae.  56. 

[b]  In  a  suit  by  a  ward  against  the  executor 
of  hie  guardian  for  an  accounting,  the  fact 
that  the  guardian,  by  will,  directed  that  no 
charge  be  made  agaiust  the  ward  for  moneys 
loaned  him,  and  for  any  expense  to  which  the 
guardian  bad  been  put  on  the  ward 's  account, 
prevents  the  expense  incurred  in  maintaining 
the  ward  being  set  off  against  money  received 
by  the  guardian  as  such. — Porter  v.  ViHe- 
brown,  119  Cal.  235,  61  Pac.  322. 

Fob  Authobities  noM  Otheb  States: 

See  25  Cent.  Dig.,  cols.  485-503,  SS  264- 
282;  cols.  718,  719,  }  497. 

§  64.   Oonveyajices   and   Dealing!  Betweon 

Ouardiui  and  Ward. 

[a]  Guardian  in  dealing  with  ward  is  bound 
to  show  fairness  of  transaction,  and  that  ward 
was   fully   informed   of   rights. — KisUng 
Shaw,  S3  Cal.  425,  91  Am.  Dec.  644. 

[b]  Deed  to  guardian  of  land  belonging  to 
minors  Is  void  as  against  wards,  and  voidable 
as  to  interests  of  minors  having  no  guardians. 
Coffej     Oreenfleld,  62  CaL  602. 


ID,  m,  IV,  §§  51-58. 

Fob  AuTHoitiTiEs  rnoM  Otheb  States: 

Presumption  of  undue  influence,  when  in- 
dulged: 21  Am.  St.  Bep.  94,  note.  See, 
also,  25  Cent.  Dig.,  cob.  522-525,  SS 
305-307. 

§  66.  Mortgage  by  Onardian  to  Ward. 

[a]  The  individual  mortgage  of  a  guardian 

of  a  minor  to  his  ward  to  secure  a  debt  due 
from  bim  to  the  estate  is  good  as  against  a 
sub'^eqiient  mortgage,  though  the  debt  is  se- 
cured by  the  guardian's  bond,  and  there  is 
no  order  of  court  fixing  the  amount  thereof. — 
Jennings  v.  Jennings,  104  CaL  150,  87  Pae. 
794. 

§  66.   Satisf  aetlon. 

[a]  A  mortgage  given  by  a  guardian  to  his 
w.ird  cannot  be  satisfied  by  the  guardian 
without  authority  of  court,  and  with- 
out payment  of  the  debt. — Jennings  t.  Jen- 
nings, 104  CaL  150,  37  Pae.  794. 

•  §  67.  BatUIcatlai  of  Thiaiitliorized  Acts. 

fa]  Deed  by  wards  in  confirmation  of  in- 
valid guardian's  sale,  without  consideration, 
is  valid,  though  made  in  ignorance  and  un- 
der misrepresentation  of  title. — ^Bobins  T. 
Hope,  57  Cal.  493. 

t 

[bl  The  fact  of  a  guardian's  proceeding  , 
with  a  foreclosure  and  compromising  a  defi* 
ciency  judgment  after  his  ward  arrives  at 
maiority  does  not  raise  the  presumption  that 
he  continued  to  act  with  the  consent  and  ap- 
proval of  the  ward. — Curtis  t.  Devoe,  121  Cal. 
468,  53  Pae.  936. 

Fob  Authorities  pbom  Othbb  States: 

See  25  Cent.  Dig.,  ools.  526-536,  S9  308- 
315. 


I  SB.  OUlms  Against  Bstate— -Verification. 

Ja]  Claims  against  a  ward  need  not  be  ver- 
ified by  the  probate  judge  before  they  are 
paid  by  the  guardian.— BaeouiUat  t.  Bequenn, 
36  CaL  651. 


IV.    SALE   OB  ENCUMBBANOE  UMDEB 
OBDEB  OF  COXTBX. 

IN  GENERAL,   |  59. 

SALE  UNDER  ORDER  OF  ALOALDE.  |  60. 
NECESSITY  OB  EXPEDIENCY  PBEREQUISITK, 
I  61. 

PROPRIETY  OF  IfORTGAai  BBOUBZNa  DEBT 
TO  GUARDIAN,  |  62. 

PROPERTY  SUBJECT  TO  SALS,  i  68. 

PETITION  FOR  OBDEB  OF  SALS.  |  M. 

ORDER  TO  SHOW  CAUSE— SERVICE  AND  PUB- 
LICATION, I  66. 

ORDER  FOR  SALE  OR  UORTGAOB,  |  88. 

  COLLATERAL  ATTACK.  |  67. 

APFSAISAJU  OF  PBOPEBTY  TO  BE  BOLD.  |  88. 

BOND  OF  8ALB— FILING,  |  69. 

BALE— BIGHT  OF  GUABDIAH  TO  PJJBOHABX, 
I  70. 

 OONFIBHATION,  |  Tl. 
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  TAOATHra,  I  79. 

 COLLATERAL  ATTAOE,  |  7«. 

BIGHTS  OT  PT7ROHA8EB,  |  74. 

MORTGAGE,  |  75. 

  SATISFACTION,  {  7B. 

DEED  TO  PUBOHASEBk  S  77. 

S  59.  fil  OeneraL 

[a]  Circumstance  that  will  did  not  require 
probate  does  not  affect  validity  of  gnardian'i 
aale  tinder  order  of  probate  court. — ^Fitcb  T. 
MiUer,  20  CaL  352. 

Foe  AwrucaaraB  noM.  Othee  States; 

See  25  Cent  Dig.,  eol&  545^25,  S|  825- 
406. 

S  60.   Sale  under  Order  of  Alcalde. 

[a]  A  sale  of  the  real  estate  of  a  minor, 
made  by  such  perBon  upon  the  presumed  au- 
thority conferred  by  such  act,  without  his 
previous  appointment  aa  guardian  by  the 
probate  court  in  aeeordanee  with  the  general 
statutes  upon  that  subject,  ia  void. — ^E^^  v. 
Smith,  50  Cal.  153. 

[b]  The  court  cannot  say,  as  a  matter  of 
law,  that  a  guardian's  sale  of  a  minor's  prop- 
erty, made  by  order  of  an  alcalde,  for  the 
purpose  of  procuring  means  to  sustain  and 
educate  the  minor,  was  not  an  indispensable 
cause  of  sale. — ^Braly  v.  Beese,  51  Cal.  447. 

§  61.  Necessl^  or  Expedisney  Prerequisite. 

[a]  Necessity  or  expediency  must  arise  from 
one  or  more  of  these  circumstances,  (1)  ex- 
istence of  debts  due  from  ward  which  cannot 
be  paid  out  of  his  personal  estate  and  the 
income  of  his  real  estate;  (2)  insufficiency  of 
income  of  estate  of  ward  to  maintain  him 
and  his  family,  or  to  educate  his  family,  or 
to  educate  him  when  a  minor;  (3)  that  it 
would  be  for  the  benefit  of  the  ward  that  hia 
real  estate,  or  a  part  thereof,  should  be  sold, 
and  the  proceeds  put  out  at  interest  or  in- 
vested in  some  productive  stock. — ^Fiteh 
Miller,  20  Cal.  352. 

[bl  Necessity  for  sale  exists  when  it  is  ex- 
pedient— i.  e.,  can  be  made  with  propriety. — 
Smith  V.  Biscailu^  83  CaL  855,  21  Pac  15, 
23  Pac.  314. 

{  62.   Propriety  of  Mortgage  Securing  Debt 
to  Ovardiau. 

ta]  Superior  court  has  no  jurisdiction  to 
authorize  a  joint  mortgage  of  the  property 
of  several  minor  wards  to  pay  an  aggregate 
sum,  which  includes  large  private  indebted- 
ness of  the  guardian,  for  which  the  estate  of 
the  ward  is  not  liable,  and  which  encumbers 
the  property  of  each  minor,  with  aggregate 
charges  made  against  the  property  of  all  the 
other  minora;  and  such  joint  mortgage  is  in- 
valid and  void.  (McFarland,  J.,  and  Qa- 
rontte,  J.,  dissenting.) — ^Howard  T,  Bryan, 
133  Cal.  257,  66  Pac.  462. 

[b]  Under  Code  of  Civil  Procedure,  section 
1578,  providing  that  the  eoort  may  aathorice 


a  guardian  of  a  minor  to  mortgage  the  prop- 
erty of  his  ward  to  pay  or  renew  some  lien 
thereon,  an  order  authorizing  a  mortgage  of 
the  ward 's  property  wholly  or  in  part  to  dis- 
charge a  lien  on  the  property  of  the  guardian 
is  invalid.— Judgment  (1900)  62  Pac  459, 
reversed.— Howard  v.  Bryan,  188  CaL  857. 
65  Pac  462. 

g  63.  Property  Subject  to  8al& 

[a]  A  will  of  real  estate  provided  that  the 
devisees  might  each  "take  out"  one-half  of 
his  share  when  he  should  come  of  age,  and 
the  other  half  not  until  all  the  children  came 
of  age.  Held,  that  the  title  to  the  property, 
the  estate  of  the  devisees,  vested  in  them  at 
the  decease  of  the  testator,  and  might  be  the 
subject  of  a  guardian's  sale,  under  the  provi- 
sion of  the  statute,  and  that  such  sale  trans- 
ferred whatever  estate  the  ward  had  to  the 
purchaser.— Fitch  v.  Miller,  20  Cal.  332. 

[b]  Guardian  may  sell  ward's  interest  in 
probate  homestead. — Hamilton's  Estate,  120 
Cal.  428,  52  Pac  708. 

VOB  ACTHOEITISS  VSOIC  OTHEE  STATES:  . 

See  25  Cent  Dig.,  cols.  552,  553,  S  881. 
S  64.  Petttton  for  Order  of  Sale^ 

[a]  In  order  to  render  a  guardian's  sale  of 
real  estate,  nnder  order  of  the  probate  court, 
effectual  ~  to  confer  a  valid  title,  the  court 
must  have  acquired  jurisdiction  of  the  ease 
by  the  presentation  of  a  proper  petition  by 
the  guardian.— Fiteh  v.  MiUer,  20  Cal.  352. 

[b]  Petition,  in  order  to  give  jurisdiction, 
must  contain  the  statement  and  showing  re- 

auired  bjr  section  24  of  the  act  to  provide  for 
lie  appointment  and  prescribe  the  duties  of 
guardians.— Pitch  v.  Miller,  20  Cal.  352. 

[c]  Where  a  guardian's  petition  to  sell  real 
estate  is  sufficient  and  regular  on  its  face, 
the  existence  of  a  material  mistake  in  its 
averments  may  be  sufficient  ground  for  set- 
ting aside  the  sale  by  a  direct  proceeding  for 
that  purpose;  but  it  does  not  aflfeet  the 
court's  jurisdiction  of  the  proceeding,  nor 
authorize  the  sale  to  be  treated  as  a  nullity, 
when  questioned  collaterally. — Pitch  v.  Mil* 
ler,  20  Cal.  352. 

[d]  A  petition  stated  that  the  Sotoyome 

ranch  was  unproductive;  that  it  was  chiefly 
occupied  by  persons  who  would  pay  no  rent, 
and  who  destroyed  the  trees;  and  that  the 
taxes  were  heavy,  and  would  exceed  the  value 
of  the  land  by  the  time  the  wards  came  of 
age.  Held,  that  these  facts,  without  any  fur- 
ther express  averment,  sufficiently  showed 
the  expediency  of  a  sale  and  investment  of 
the  proceeds  to  give  the  court  jurisdiction  to 
order  aale.— Fitch  v.  Miller,  20  Cal.  352. 

[e]  If,  by  a  fair  application  of  all  the  state- 
ments in  a  guardian's  petition  to  sell  real 
estate,  it  can  be  seen  that  there  is  an  aver- 
ment that  one  of  the  contingencies  required 
by  sections  15,  20,  21,  of  the  act  on  this  sub- 
ject existed,  this  u  sufflcient  to  give  jarisdic- 
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tioB  to  tile  coort,  ihongh  an  averment  of  the 
ezistenee  of  meh  contingency  is  not  extnreadT 
made^Fiteli  t.  HiUer,  80  OaL  352. 

[f]  The  statute  does  not  directly  require, 
nor  is  it  essential,  that  the  value  of  the  sev- 
eral items  and  parcels  of  property  of  which 
the  estate  consists  should  be  stated. — ^Fitch 
T.  MiUer,  20  CaL  352. 

[g]  The  condition  of  a  ward's  estate  need 
be  set  forth  by  the  guardian,  in  his  petition 
to  sell  real  estate,  with  such  fullness  only 
aa  will  be  sufScient  to  enable  the  court  to 
judge  of  the  existence  of  one  or  more  of  the 
circumstances  specified  in  sections  15,  20,  21, 
of  the  statute  on  this  subject,  rendering  a 
sale  necessary  or  expedient.  The  value  of 
the  several  items  or  parcels  of  property,  if 
not  required  for  this  purpose,  need  not  all 
be  set  forth.— Fiteh  t.  MUler,  80  Cal.  852. 

[h]  Jurisdiction  of  the  court  to  order  sale 
depends  upon  sufficiency  of  averments  of  pe- 
tition, and  not  upon  the  truth  of  those  aver- 
ments.  If  the  statements  of  a  petition  were 
untme  in  fact,  and  in  consequence  thereof 
injustice  should  be  done,  this  might  furnish 
ground  for  setting  aside  the  sale  by  a  direct 
proceeding  for  that  purpose;  but  it  would 
not  reach  the  point  of  jurisdiction  or  author- 
ize  the  sale  to  be  treated  as  a  nullity  when 

Suestioned  eoUaterallr. — Fitch  v.  Miller,  20 
aL  352. 

Ji]  Where  the  petition  stated  the  interest 
the  wards  in  a  certain  raneho  to  be  two 
thousand  acres,  when  in  reality  it  was  four 
thousand  acres,  but  asked  the  sale  of  their 
whole  interest,  and  'the  order  of  sale,  and  the 
sale  and  confirmation  was  of  their  whole  in- 
terest, held,  that  the  mistake  did  not  affect 
the  jurisdiction  of  the  court  or  the  validity 
of  the  purchaser's  title. — ^Fitch  v.  MiUer,  20 
Cal.  352. 

[j]  OeuOTsI  facts  showing  either  necessity 
or  expediency  of  sale  not  set  out  in  petition 
may '  be  supplied  by  proofs  at  hearing  and 
stated  in  decree. — Smith  v.  Biscailnz,  S3  CaL 
356,  357,  21  Pac.  15,  23  Fae.  311. 

[k]  Petition  for  sale  of  ward's  property  on 
ground  of  necessity  should  state  condition  of 
ward's  whole  estate. — Smith  v.  Biscailuz,  83 
i!aL  350,  21  Pac.  15,  23  Pac.  314. 

[1]  Petition  for  sale  on  ground  of  expedi- 
ency need  state  only  eonmtion  of  property 
sought  to  be  sold.— Smith  T.  Biscailuz,  83 

Cal.  350,  21  Pac.  15,  23  Pac.  314. 

[m]  Petition  for  sale  of  mining  property 
need  not  set  forth  condition  of  any  property 
.  except  that  which  is  to  be  sold. — Smith  v. 
I  Biseailux,  83  CaL  349,  21  Pae.  15,  23  l^e. 
I  314. 

[n]  A  petition  for  a  sale  of  land  by  a  guar- 
dian, and  an  order  to  show  cause,  described 
the  land  as  "a  part  of  lot  number  5,  in  block 
number  12,  of  the  town  of  San  Bernardino, 
Cal."  In  the  order  of  sale  the  description 
was  speeifle,  giving  a  precise  starting  point, 
and  deiezibiiig  the  land  hj  metei'  and  bouadiL 


Held,  that  the  defective  descriptioB  In  the 
petition  and  order  to  show  cause  did  not 
affect  the  jurisdiction  of  the  court,  or  the 
validity  of  a  sale  by  the  correct  description. 
Scarf  V.  Aldrich,  97  CaL  860,  88  Am.  St  Bep. 
190,  32  Pac.  324. 

[o]  Petition  for  order  to  sell  land  of  ward 
need  not  show  amount  of  personalty  undis- 
posed of.— Hamilton's  Estate,  120  CaL  424, 

52  Pac.  708. 

[p]  Section  1537,  Code  of  Civil  Procedure, 
does  not  apply  to  guardian's  sales;  petition 
complying  with  section  1781  is  sufficient.— 
Hamilton's  Estate,  120  Oal.  424,  62  Pac.  708. 

[q]  Where  a  petition  to  mortgage  property 
of  minor  heirs  to  raise  a  certain  sum  of 
money  sets  forth  the  items  for  which  the 
money  is  wanted,  such  petition  is  not  Toid 
OB  its  face,  though  part  of  the  items  only 
are  charges  against  the  estate;  hence  a  col- 
lateral attack  on  the  validity  of  the  petition 
on  such  ground,  in  a  suit  to  foreclose  the 
mortgage,  ia  unavailing. — (1900)  Howard  v. 
Bryan,  62  Pac  459,  judgment  reversed 
(1901)  66  Fae.  462. 

Fox  AoTHonmEs  nou  Otheb  States: 

See  25  Cent.  Big.,  cols.  561-567,  S5  340- 
344. 


S  66.  Order  to  Sbow  Oauie  Bmlte  and 

Fabllcatlon. 

[a]  Code  of  Civil  Procedure,  section  1783, 
providing  that  a  copy  of  the  order  to  show 
cause  why  a  ward's  property  shaU  not  be 
sold  must  be  personally  served  on  all  persons 
interested,  or  muat  be  published,  does  not  re- 
quire »hat  the  order  shall  be  served  on  the 
ward,  since  he  is  in  court  by  the  filing  of  the 
petition,  and  submits  his  property  to  the  ju- 
risdiction and  order  of  the  court. — Scarf  v. 
Aldrich,  97  Cal.  360,  33  Am.  St.  Bep.  190, 
32  Pac.  324. 

[b]  Order  to  show  cause  why  order  of  sale 
should  not  be  made  need  only  be  published 
for  three  weeks. — ^Hamilton's  Estate,  120  CaL 
425,  52  Pac.  708. 

%  66.  Order  for  Sato  or  Hortgageb 

[a]  In  the  proceedings  for  a  guardian's  side 
of  real  estate  of  infant  devisees,  certain  adult 
codevisees  joined,  and  proceedings  were  had 
concerning  their  interests,  which  were  for- 
eign to .  the  proper  matter  of  the  petition, 
and  certain  inappropriate  directions  were 
joined  in  the  order  of  sale,  whereby  it  was 
charged  that  a'  partition  had  been  effected. 
Held,  that  nevertheless,  since  the  petition  al- 
leged facts  sufficient  to  confer  jurisdiction 
on  the  court,  the  order  of  sale  was  not  ren- 
dered void  by  the  joinder  of  the  irrelovant 
matter.— Fiteh  v.  lOller,  20  CaL  852. 

[b]  An  order  of  the  probate  court  for  the 
sale  of  the  land  of  a  minor  by  his  guardian 
must  contain  in  itself  a  definite  and 
certain  description  of  the  land  to  be 
sold.   The  descriptioa.  contain«d  in  the  acdv 
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cannot  be  helped  oat  hj  reference  to  doca- 
meats  not  contained  in  the  order  itsdf.— Hill 
▼.  Wall,  66  CaL  180,  4  Pae.  1189. 

[e]  Decree  of  sale  recited  that  "on  nch 
hearing  the  laid  guardian  wai  examined  on 
oath,  and,  it  appearing  to  this  court  that  it 
would  be  for  the  benefit  of  said  minor  that 
said  real  estate  be  sold,  and  the  proceeds  of 
■aid  sale  be  placed  at  interest,  the  said  real 
estate  being  now  nnprodnctiTe,  and  liable 
to  heavy  taxes,"  etc.  Held,  a  sufficient  find- 
ing aud  statement  of  the'"general  facts" 
showing  the  necessity  for  sale. — Smith  v.  Bis- 
eailuz,  83  Cal.  344,  21  Pac.  15,  23  Pac.  314. 

[d]  Code  of  Civil  Procedure,  section  1782, 
provides  that  on  petition  by  a  guardian  to 
sell  his  ward's  land  the  probate  court  must 
make  an  order  for  the  appearance  of  "the 
next  of  kin  of  the  ward,  and  all  persons  in- 
terested in  the  estate,  ....  not  less  than 
fonr,  nor  more  than  eight,  weeks  from  the 
time  of  making  such  order,  to  show  cause 
why  an  order  of  sale  should  not  be  granted. ' ' 
Held  that,  though  an  order  of  sale  made 
twenty-three  days  after  the  order  to  show 
cause  was  erroneous,  the  sale  was  valid, 
sinee  the  eoart  acquired  jurisdiction,  when 
the  petition  was  presented,  as  the  proceed- 
ing was  not  adverse  to  the  ward. — Scarf  v. 
Aldrich,  97  CaL  360,  83  Am.  St.  Bep.  190, 
32  Pac.  324. 

[e]  Order  directing  sale  "for  cash"  suffi- 
ciently fixes  terms  of  sale  required  by  sec- 
tion 1791,  Code  of  Civil  Procedure. — Hamil- 
ton's Estate,  120  CaL  425,  52  Pac.  708. 

[f]  After  a  decree  appointing  a  guardian, 
and  directing  a  sale  of  the  minor's  land,  tho 
burden  of  proof  is  on  anyone  attacking  the 
validity  of  such  decree;  and  the  fact  that 
the  affidavit  of  notice  of  the  hearing  does  not 
show  the  date  of  posting  of  such  notice  is 
not  sufficient  to  establish  invalidity.— Asher 
T.  Yorba,  125  Cal.  513,  58  Pae.  137. 

[g]  Where  an  order  of  court  authorising  a 

fuardian  to  mortgage  the  property  of  minor 
eirs  ia  susceptible  of  two  constructions,  one 
of  which  makes  the  interest  of  each  minor 
liable  only  for  his  share  of  the  entire  debt, 
and  the  other  makes  the  share  of  each  liable 
for  the  whole  debt,  and  the  court  can  reason- 
ably construe  it  to  bind  the  interest  of  each 
for  his  share  only,  such  coDStruction  will  be 
given,  and  the  order  will  be  held'  valid. — 
(1900)  Howard  v.  Bryan,  62  Pac.  459,  judg- 
ment reversed  (1901)  65  Pac.  462. 

iV»  AxjTHttmn  noM  Othb  States: 

See  25  Cenl  Dig.,  Cols.  572^78,  SS  84»- 
855. 

S  67.   Ci^tsral  Attack. 


[b]  Sufficiency  of  appraisement  to  enable 
eouTt  to  confirm  sale  cannot  be  questioned 
eoUaterally. — Smith  v.  Biscailuz,  83  Cal.  359, 
21,  Pac.  15,  23  Pac.  314. 

[e]  It  will  be  presumed  upon  collateral  at- 
tack that  court  determined  on  sufficient  proof 
that  condition  of  estate  was  such  as  rendered 
sale  necessary  or  expedient. — Smith  v.  Bis- 
cailus,  83  CaL  355,  21  Pac.  15,  23  Pac.  314. 

S  68.  Appraisal  of  Proper^  to  be  Bold. 

[a]  Where  it  is  apparent  that  the  appraise- 
ment was  substantially  filed  in  court  before 
the  confirmation  of  a  sale  of  a  ward's 
realty,  marking  it  "Filed"  by  the  clerk  was 
not  essential. — Smith  v.  Biscailu^  83  Cal. 
344,  21  Pao.  15,  23  Pae.  314.' 

[b]  As  to  the  question  whether  the  appraise- 
ment in  the  form  made  for  sale  of  a  ward's 
realty  gave  sufficient  information  to  the 
court  to  enable  it  to  exercise  its  prerogative 
in  rendering  judgment,  the  court  had,  by  vir- 
tue of  the  petition  exhibited  to  it,  jurisdic- 
tion to  determine  the  sufficiency  of  the  evi- 
dence, and  its  judgment  cannot  be  collat- 
erally questioned — Smith  v.  Biscalluz,  83  CaL 
844,  21  Pac  Iff,  23  Pae.  314. 

Foe  Autrobities  fboic  Other  States; 

See  25  Cent.  Dig.,  oola.  579,  S80,  S  357. 

§  69.  Bond  for  Sale— Filing. 

[a]  Guardian's  bond  for  sale  is  filed  when 
delivered  to  judge  and  approved,  though 
marked  filed  at  later  date.— Smith  v.  Bis- 
eaUuz,  83  CaL  358,  21  Pae.  15,  23  Pae.  314. 

Foe  Autboeitibs  teoic  Othee  States: 

See  25  Cent.  Dig.,  eols.  580-585,  fiS  858- 
362. 

S  70.  Sale— Bight  of  Onardlan  to  PnrcluuM. 

[a]  Guardian  appointed  by  alcalde  had  the 
right,  with  the  approval  of  the  alcalde,  to 
purchase  bis  ward's  property  sold  at  auction 
by  order  of  the  alcalde  on  the  petition  of  the 
guardian.— Braly  r.  Beese,  SI  CaL  447. 

§  71.   Oonflrmattoa. 

[a]  A  ward's  title  to  land  pastes  by  his 

Guardian's  desd  therefor,  and  not  by  the  con- 
rmation  of  the  sale  by  the  court.— -Scarf  V. 
Aldrich,  97  Cal.  360,  33  Am.  St.  Bep.  190,  32 
FM.  324.' 

Fob  AuTHOElTiBS  tbok  Othd  Statis: 

See  26  Cent.  Dig.,  eols.  597-601,  SS  878- 
381;  eola.  613,  014,  S  891. 

S  72.   Vacating. 


[a]  Irregularities   in    proceeding   for    the  [a]  Civil    Code,   section    1806,  prescribing 

■ale  of  land  by  a  guardian,  occurring  after  three  years  after  termination  of  his  gnar- 

jurisdietion  has  been  acquired,  can  be  cor-  dianship  as  the  time  for  the  maintenance  by 

rected  only  by  appral,  and  cannot  be  eoniid-  a  minor  of  an  action  for  the  recovery  of  land, 

ered  when  assailed  in  a  collateral  action.—  sold  by  his  guardian,  only  applies  to  sales 

Htek.  T.  Ui^,  SO-  CaL  802.     -  bjr  gnurdiass  appointed  by  probate  eonrts  of 
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this  state.— McNeil  v.  First  Congregational 
Soc,  66  Cal.  105,  4  Pac.  1096. 

[b]  Under  section  1806  of  the  Code  of  Civil 
Procedure,  irhieh  is  a  subBtantial  re-enact- 
ment of  section  S4  of  the  guardian's  act  of 
1850,  an  action  to  recover  the  possession  of 
land  sold  by  the  guardian  of  the  claimants 
under  the  authority  of  the  court  is  barred  by 
the  statute  of  limitations,  although  the  sale 
was  void,  where  it  appears  that  more  than 
twenty  years  were  allowed  to  pass  after  the 
claimants  became  of  age  and  after  the  term- 
ination of  the  guardianship,  and  more  than 
three  years  after  the  issuance  of  a  patent  to 
the  land  to  the  claimants  before  the  action 
was  commenced. — ^Beed  Bing,  68  Cal.  96, 
28  Pac.  851. 

[c]  On  request  of  a  guardian  to  set  aside  a 
sale  by  him  of  seventy-eight  and  forty-one 
hundredths  acres  of  land  for  fourteen  hun- 
dred and  fifty  dollars,  unless  a  higher  o£Fer  be 
made  by  the  purchaser,  the  latter  offered  to 
increase  her  bid  three  dollars  per  acre.  Wit- 
nesses estimated  it  to  be  worth  from  twenty 
dollars  to  fifty  dollars  per  acre.  Held,  that 
the  court  did  not  err  in  setting  aside  the  sale, 
notwithstanding  the  additional  bid,  under 
Code  of  Civil  Procedure,  section  1789,  provid- 
ing that  1^  proceedings  for  the  sale  of  prop- 
er^ by  guardians  must  be  the  same  as  those 
for  the  sale  of  property  of  decedents,  and 
sections  1517,  1552,  and  1554,  providing  that 
sales  by  executors  shall  be  reported  to  the 
court,  and  giving  the  court  discretion  to  order 
a  new  sale.~-Jack's  Estate,  In  re.  115  CaL 
203,  46  Pac  1067. 

Fob  AuTHORinxB  fboic  Other  States: 

See  25  Cent  Dig.,  ools.  603-612,  8S  383- 
389. 

§  73.   Collateral  Attack. 

[a]  Irregularities  in  a  proceeding  hj  a  guar- 
dian to  sell  his  ward's  land,  occurring  after 
the  court  acquires  jurisdiction,  which  would 
have  required  a  reversal  on  appeal,  do  not 
affect  the  validity  of  a  sale  on  collateral  at- 
tack.—Scarf  y.  Aldrich,  97  CaL  360,  33  Am. 
St  Bep.  190,  88  Pae.  384. 

§  74.  BlghtB  of  FnrduuHC* 

[a]  A  purchaser  who  was  not  misled  and  did 
not  misunderstand  the  terms  of  sale  of  the 
prtiperty  of  a  minor  cannot  complain  that  the 
property  was  sold  in  gross,  when  the  minor 
only  owned  an  undivided  one-eightli  interest 
in  same. — ^Hamilton's  Estate,  In  re,  120  CaL 
421,  58  Pae.  708. 

ToB  AuTH-'aiTacs  raoic  Othsb  States: 

See  25  Cent  Dig.,  cols.  616-619,  |9  398- 
898. 

S  75.  Mortgagft. 

[a]  Under  Code  of  Civil  Procedure,  section 
1578,  as  amended,  declaring  that  a  mere  error 
•r  irregolaiitjr  in  mortgaging  the  property  of 


minor  heirs  under  order  of  court  shall  not  In- 
validate the  mortgage  where  the  mortgage  is 
attacked  in  a  coUateral  proceeding,  a  mort- 
gage given  without  delivery  of  a  note  to  the 
mortgagee  is  valid,  as  failure  to  give  a  note 
is  a  mere  irregularity. — (1900)  Howard  v. 
Bryan,  133  Cal.  257,  62  Pac.  459,  judgment 
reversed  (1901)  133  CaL  257,  65  Pac  462. 

FOK  AUTHOBims  fBOH  OTBEB  STATES: 

See  26  Cent  Dig.,  eols.  622-624^  SS  401- 
404. 

§  76.    Batlsfactlwi. 

[a]  A  guardian  has  no  authority,  without 
an  order  of  court,  to  satisfy  a  mortgage  be- 
longing to  the  estate  of  the  ward,  and  to  sub- 
stitute a  mortgage  to  the  ward  upon  other 
land  belonging  to  the  guardian.  The  ward 
may  elect  to  pursue  either  one  of  such  se- 
curities, but  not  both  of  them;  and  may  sue, 
by  a  guardian  ad  litem,  to  set  aside  the  sat- 
isfaction of  the  original  mortgage  and  to 
foreclose  the  same. — Martin  t.  De  Omelas, 
139  CaL  41,  72  Pac  440. 

g  77.   Deed  to  Purchaser. 

[a]  Deed  by  guardian,  approved  by  probate 
court,  under  acts  of  1861-63,  providing  for 
transfer  of  minor's  property  to  Southern 
Pacific  Bailroad  in  proper  form  of  conveyance 
is  sufficient. — Hodgdon  v.  Southern  Pac  B. 
Co.,  75  CaL  049,  17  Pac  928. 

SVW  AUTHOBITIBB  RDIC  OTHB  STATES: 

See  25  Cent  Dig.,  cols.  408-418,  |S  180- 
185. 

V.  ACnOKS. 

BEPBESBNTATION  OF  WABD  BT  OUAHDIAN, 
I  78. 

AOTIONS  BETWEEN   GTTABDIAN   AMD  WABD, 

I  T9. 

ACTIONS  BT  OUARDIAH  OB  WABD,  |  80. 
JURISDICTION,  I  81. 
PARTIES,  I  S2. 
PLEADING,  I  88. 
EVIDENCE.  I  84. 


S  78.  BepresentatloB  of  Ward  by  Onardian. 

[a]  Where  the  court  does  not  special^  ap- 
point a  guardian  ad  litem  for  a  particular 
action  it  is  the  dnty  of  the  general  guardian 
to  appear  for  his  ward. — (nonfler  t.  Puy- 
miroi,  19  Cal.  629. 

[b]  Infant  defendants  to  a  suit  may  appear 
by  their  general  guardians. — Emerie  T.  Al- 
varado,  64  Cal.  529,  2  Pac  418. 

[c]  The  right  of  a  guardian  of  the  estate 
of  minors  to  contest  the  account  of  an  ad- 
ministrator of  an  estate  in  which  his  wards 
are  interested  is  not  affected  by  the  appoint- 
ment of  an  attorney  to  represent  the  nunors. 
Boss's  Estate,  In  re,  60  CaL  241,  6  P»c  220. 

[d]  Under  Code  of  Civil  Procedure,  section 
372,  an  infant  defend^fe  ma^  appear  bjr  hii 
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ffeneral  guardian  in  an  action  to  enforce  a 
Hen  for  materials  fnmiBhed  for  a  certain 
building. — ^Western  Lumber  Co.  Phillips,  94 
Cal.  54,  29  Pac.  328. 

[e]  Guardian  must  sue  or  defend  in  name 
of  ward.— Callaghan's  Estate,  119  Cal.  676, 
677,  51  Pae.  860. 

[f]  Guardian  may  appear  in  an  action  for 
biB  ward  without  personal  service  first  made 
on  the  latter. — Taylor  v.  Ellenberger,  65  Pac. 
832,  judgment  modified,  134  Cal.  31,  66  Pac.  4. 

I  79.  Actions  Between  Guardian  and  Ward. 

[a]  An  action  against  the  guardian  for  de- 
fault will  not  He  in  the  district  court  until 
after  an  accounting  and  settlement  in  the 
probate  court. — ^AUen  v.  Tiffany,  53  Cal.  16: 

[b]  Money  received  by  a  guardian  from  the 
sale  of  both  real  and  personal  property  con- 
stitutes but  one  fund,  and  a  single  action 
Hes  for  its  recovery. — 'Lataillade  v.  Orena,  91 
CaL  565,  25  Am.  St.  Bep.  219,  87  Pac.  924. 

Fob  AuTHOBrms  raoic  Other  St/tes: 

See  25  Cent.  IHg.,  eols.  626-629,  SS  407- 
410. 

§  80.  Aetlolu  li7  Ghurdlan  or  Ward. 

[a]  Beplerin  lies  in  favor  of  guardian  to  re* 
cover  note  payable  to  a  trustee  for  benefit 
of  wards,  if  transferred  in  breach  of  trust. 
Carillo  V.  McPhilUpS,  55  CaL  130. 

[b]  Guardian  can  maintain  any  action  which 
ward  could  maintain  if  of  age. — Carillo  t. 
MePhiUips,  55  Cal.  130. 

Fob  AuTHOBiTm  tbok  Orara  Statbs: 

See  26  Cent  Dig.,  eoli.  680-637,  SS  411- 
418. 

§  81.  Jnrlsdlctloii. 

[a]  Probate  court  has  no  jurisdiction  of  a 
proceeding  to  compel  a  guardian  to  advance 
out  of  the  estate  of  his  ward  the  necessary 
snms  for  his  ward's  support,  or  to  refund 
money  advanced  by  the  guardian  of  the  per- 
son of  the  ward,  or  others,  since  no  statute 
gives  the  court  jurisdiction  of  such  proeeed- 
ing.— Swift  T.  Swift,  40  Cal.  456. 

Fob  AuTHOBims  roh  Other  States: 

See  25  Cent.  Dig.,  cola.  643-645,  fiS  425- 
427. 


f  82.  Parties. 

[a]  A  guardian  of  an  infant  appointed  by 
ths  probate  court  is  not  trustee  of  an  express 
trust,  within  the  meaning  of  section  6  of  the 
Practice  Act,  and  cannot  maintain  an  action 
in  his  own  same  to  recover  money  due  the 
infant.  It  must  be  brought  in  the  name  of 
the  infant.— Fox  t.  Minor,  32  Cal.  Ill,  01 
Am.  Dec  566. 

[b]  Chiardian  cannot  be  Joined  with  ward 
u  a  party  defendant  where  the  eause  of  ac- 


tion affects  only  the  interests  of  the  ward, 
O'Shea  v.  Wilkinson,  96  Cal.  454,  30  Pac.  588. 

[c]  Guardian  appears  in  action  simply  to 
manage  and  take  care  of  interests  ot  the 
ward  or  infant  for  whom  he  appears,  and 
does  not  thereby  become  a  party  to  the  ac- 
tion.—O'Shea  v.  Wilkinson,  95  Cal.  454,  30  I 
Pac.  588.  ' 

[d]  The  guardian  of  an  incompetent  per- 
son is  neither  a  necessary  nor  a  proper 
party  to  an  action  upon  a  note  and  mortgage 
assigned  by  the  incompetent  person  to  th^ 
plaintiff. — Redmond  v,  Peterson,  102  Cal.  595, 
41  Am.  St.  Bep.  204,  36  Pac.  923. 

[e]  Though  the  code  provides  that  a  guard' 
ian  must  sue  in  the  name  of  his  ward,  a 
payee  of  a  note  who  is  described  as  "guard- 
ian * '  may  sue  in  his  own  name,  in  the  absence 
of  evidence  of  a  ward  or  trust  estate. — Sain- 
sevain  v.  haeo,  85  Pae.  1033. 

Fob  Attthorities  proic  Other  States: 

See  25  Cent.  Dig.,  cols.  640-660,  SS  430- 


S  88.  neadlng. 

[a]  A  general  guardian  of  an  infant  has  au- 
thority to  institute  an  action  on  behalf  of  his 
ward,  and  where  the  body  of  the  complaint 
shows  the  general  guardianship  of  the  plain- 
tiff, a  mistake  ia  the  designation  of  the  plain- 
tiff as  guardian  ad  litem  in  the  title  of  the 
action  is  one  of  no  importance. — Spear  v. 
Ward,  20  Cal.  650. 

[b]  Objection  that  there  was  no  allegation, 
in  a  complaint  by  a  guardian  suing  on  a  note 
and  mortgage,  of  any  assignment  to  the  guard- 
ian by  his  predecessor  in  office  to  whom  the 
note  and  mortgage  were  executed,  was  merely 
technical  when  made  by  one  not  the  maker, 
but  who  was  made  a  party  as  claiming  some 
subordinate  interest  in  or  lien  on  the  prem- 
ises.— ^Penrose  v.  Winter:  135  Cal.  289,  67  Pae. 
772. 

Fob  AuTHjBFtTES  PROU  Other  States: 

See  25  Cent  Dig.,  cols.  662-667,  9S  440- 
446. 


S  84.  Evldeneo^ 

[a]  In  an  action  to  recover  money  intrusted 
by  plaintiff's  guardian  to  defendant,  the  de- 
fendant denied  that  any  money  remained  dae 
to  the  ward,  and,  in  support  of  it,  relied  upon 
a  release  executed  by  the  guardian  covering 
all  claims  against  the  defendant.  Held,  that 
the  ward  was  entitled  to  prove  that  bis  in- 
terests bad  not  been  protected  in  the  transac- 
tion, and  that  the  release  was  a  fraud  upon 
his  rights  notwithstanding  the  fact  that  no 
issue  was  made  upon  the  validity  of  the  re- 
lease.— Montgomery  t.  Bauer,  125  CaL  227. 
67  Pae.  894. 

[b]  In  ejectment  to  recover  certain  premises 
by  the  guardian  of  an  incompetent,  evidence 
of  the  guardian's  motives  and  his  belief  and 
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desiret  held  immaterial. — Hayden  GoUins, 
1  GaL  App.  269,  81  Pae.  1120. 

For  AuTHOBims  raoic  Othbb  States: 

See  25  Cent  Dig.,  cols.  667-675,  9S  447- 
451. 


VL   AOOOUMTIKO  AND  BETTIiEMENT. 

ADJUSTING  BAIiAHOB  AGAINST  WABD  AFTXB 

HAJOBITT  OR  DEATH,  |  6S. 
DUTY  TO  ACCOUNT.  |  86. 
WHO  MAY  REQUIRE,    |  87. 
PROPERTY  TO  BE  INCLUDED,  |  88. 
PBOCEEDINQS  FOR  ACCOUNTING,  |  69. 

  NATURE  OF  PBOOEEDING,  |  SO. 

  JURISDICTION,  I  91, 

  PLEADING.  I  92. 

  PROCESS  OR  NOTICE,  |  9B. 

CREDITS  TO  OUARDIAH,  1  94. 
OOUPENSATION.  |  96. 

FORMAL  REQUISITES  OF  ACCOUNT— TERIFX- 

CATION,  I  98. 
  STATEMENT  OF  ITEU8    OF  EXPOSURE, 

I  97. 

EVIDENCE  IN  CONTEST  OF  ACCOUNT.  1  98. 
HEARING  AND  REFERENCE    f  99. 
JUDGMENT  OR  ORDER.    |  100. 

  OPERATION  AND  EFFECT,  |  101. 

  OPENING  AND  REVERSING,  |  102. 

REVIEW,  I  108. 

§  85.  AdjOBtliig  Balance  Against  Ward  Af- 
ter Majority  or  DeatlL 

[a]  No  juristlictioii  ifl  given  to  ascertain 
balance  againat  ward  after  he  attains  ma- 
jority except  to  show  what  guardian  must 

:pay  to  ward.— Kineaid's  Estate,  120  CaL  205, 
52  Pac.  492. 

[b]  If  when  ward  attains  majority  there  is 
no  estate  left,  probate  court  has  no  jurisdic- 
tion to  settle  accounts  of  guardian  and  render 
jttdgmeat  againat  ward  for  money  advaneed 
to  him  after  his  majority,  notwithstanding 
agreement  between  them  that  guardianship 
should  continue.— Kineaid's  Estate,  120  Oal. 
204,  205,  52  Pac.  492. 

[c]  Upon  death  of  ward,  superior  court  has 
no  jurisdiction,  in  the  matter  of  the  guardian- 
ship, to  order  a  sale  of  the  real  property  of 
the  deceased  ward  to  pay  an  indebtedness 
found  to  be  due  from  the  ward  to  the  guard- 
ian upon  the  settlement  of  the  guardian 's 
aeeountSL — ^Livermore,  Estate  of,  138  Cal.  99, 
84  Am.  St.  Bep.  S7,  64  Pac.  113. 

[d]  Proper  remedy  of  the  guardian  to  en- 
force the  indebtedness  due  from  the  deceased 
ward  is  to  have  administration  upon  the  es- 
tate of  the  deceased  ward  in  the  proper  court. 
I  ivermore,  Estate  of,  138  CaL  99,  84  Am.  St 
Bep.  87,  64  Pae.  118. 

S  86w  to  Aeeonnt. 

[a]  When  a  ward  attains  age  of  majority 
office  of  guardian  comes  to  end,  and  it  is  then 
the  duty  of  the  guardian  to  exhibit  a  final 
account  of  bis  guardianship  to  a  court  of  pro- 
baJe,  make  a  settlement,  and  deliver  all  tha 


Eroperty  in  his  hands  to  the  ward. — AHgier, 
a  re,  65  Cal.  228,  3  Pac.  849. 

[b]  Onardian  is  bound  to  settle  his  aceonnti 

whenever  directed  by  probate  court. — Speneer 
T.  Houghton,  68  Cal.  88,  8  Pae.  679. 

[e]  Code  of  Civil  Proeedure,  seetlon  1754, 
providing  that  a  guardian  shall  give  a  bond 
conditioned  that  he  will  render  an  account  at 
such  times  as  the  court  directs,  and  section 
1774,  providing  that  he  must  present  his  ac- 
count to  the  court  at  the  end  of  one  year  from 
his  fippointment,  and  as  often  thereafter  as 
may  be  reqilired,  do  not  require  annual  re* 
ports  of  guardians. — Curtis  v.  Devo^  121  CaL 
468,  S3  Pae.  936. 

[dj  The  failure  of  a  guardian  to  render  ae- 
eouuls  regularly  and  promptly  does  not  im- 
pose punitive  re^onsibility  on  him,  but  the 
question  of  his  liability  for  loss  depends  on 
tlie  cireumstanees  under  which  the  loss  oc- 
curred.—Cnrtia  T.  Devoe,  121  Cal.  468,  53 
Vac.  936. 

Fob  AcTHORirres  ntou  Othsb  States: 

See  25  Cent.  Dig.,  cols.  685-688,  S8  461- 
464}  eoL  691,  S  469;  eoL  60S,  {  475. 

§  87.  Who  may  Beqnlre. 

[a]  Under  section  1773  of  Code  of  Civil 
Procedure  an  application  to  compel  a  guard- 
ian to  render  an  account  of  the  estate  of  his 
ward  may  be  made  by  any  person.  It  is  not 
necessary  for  such  applicant  to  have  an  in- 
terest in  the  estate. — Tmmpler  v.  Cotton. 
109  CaL  250,  41  Pae.  1038. 

FOS  AUTHOBITIBS  ntOH  QTBEB  STATES : 

See  25  Cent.  Dig.,  eola.  688,  689,  |  465: 
eol8.  691,  608,  S  470. 

§  88.  Property  to  be  Zneloded. 

[a]  A  guardian  of  minors  received  property 
of  his  wards  in  a  foreign  country.  He  took 
it  to  the  state  where  the  wards  resided,  and 
where  he  had 'been  appointed  guardian,  and 
mingled  it  with  his  business  funds.  Held, 
that  he  must  account  to  the  probate  court  in 
the  state  where  be  was  appointed  miardian 
for  the  property  from  abroad,  unless  he  could 
show  that  he  had  accounted  in  the  foreign 
country  in  whinh  he  received  it. — Seeehi't 
Estate,  In  re,  Myr.  Prob.  285. 

FOB  AVTHOBITIBB  VBOV  OTHKB  STAIM: 

■  See  25  Cent  Dig.,  cola.  608,  693,  |  478. 

§  89.  Praeaadlngi  for  Aeooimtlnc,' 

[a]  After  the  settlement  of  an  estate  aad 
diBcnarge  of  the  guardian  by  the  probate 

court  a  court  of  equity  may  compel  the 
guardian  to  account  for  property  fraudu- 
lentlT  concealed  from  his  ward  and  the  court. 
Lataillade  v.  Orena,  91  CaL  565,  86  An.  Sfc 
Bep.  219,  27  Pac.  924. 

[h}  Where  a  gaardlan  leeeives  money  and 
nceipts  for  sanw  ai  iwh,  the  qnestiOB 
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whether  the  money  ebould  have  gone  to  fc^m 
iB  immaterial  in  a  Bnit  by  the  ward  for  an 
accounting.— Porter  t.  FQlebrown,  119  CaL 
235,  51  Pae.  822. 

[e]  Where  an  aeeonnt  of  a  gnardian,  though 
dcBignated  an  "annual  account,"  Bhowed  on 
its  face  that  it  extended  over  eight  years, 
and  the  guardian  had  resigned,  and  another 
had  been  appointed,  and  the  executrix  of  the 
guardian  'b  bondsman  appeared  and  filed  a 
written  eonaent,  though  the  notice  stated  an 
annual  accounting,  the  account  was  properly 
settled  as  the  final  account.— Dow.  In  re.  183 
CaL  446,  65  Pae.  890. 


I  90.   Naton  of  Fioceeding; 

[a]  Accounting  by  guardian  is  in  nainre  of 
proceeding  in  rem.— Eincaid's  Estate,  120, 
80S,  52  Pae.  492. 

[b]  Settlement  of  accounts  of  gnardian  is 
a  ''proceeding"  within  meaning  of  Code  of 
Civil  Procedure,  section  1049.— Cook  t.  Geu, 
143  Cal.  221,  77  Pac.  65. 


§  91.   ^arlBdlctloii. 

[a]  The  probate  court  has  authority  to  set- 
tle the  aeeounts  of  the  gnardian  of  an  infant 
after  his  letters  are  revoked. — Oraff  v.  Mes* 
mer,  52  CaL  636. 

[b]  The  settlement  and  allowance  of  the 
final  account  of  a  guardian  was  a  matter 
vested  exclusively,  by  the  constitution  and 
laws,  in  tbe  piiobate  court;  and  its  judgment 
in  such  ease  cannot  be  Bnecessfully  resisted 
until  reversed  or  modified  by  some  proceed- 
ings directly  impeaching  it;  and  it  is  conclu- 
sive not  only  against  the  guardian  himself, 
but  also  against  his  snretles. — ^Brodrib  t. 
Brodrib,  56  Cal.  563. 

[c]  Where  a  guardian  died  before  making 
settlement,  and  long  after  his  ward's  major- 
ity, his  executors  cannot  present  his  account 
to  the  probate  court  for  settlement,  as  the 
only  settlement  is  in  equity  by  proceedings 
against  the  executors  and  other  necessary 
^rties.— Allgier,  In  re,  65  Oal.  228,  8  Pae. 


$  92.   Pleading. 

[a]  A  complaint  setting  forth  facts  show- 
ing confidential  relations  between  the  plain- 
tiff and  the  defendant,  and  the  reliance  of 
the  plaintiff  upon  the  wrongful  and  fraudu- 
lent representations  of  the  defendant  set 
forth,  irtiereby  the  defendant  concealed  from 
the  plaintiff  his  interest  in  the  property  in 
respect  to  which  the  accounting  is  sought, 
and  averring  that  the  plaintiff  had  no  means 
of  ascertaining  the  falsity  of  the  defendant's 
statements  and  representations  until  a  time 
specified,  when  sncb  confidential  relations 
ceased,  and  that  the  plaintiff  then  first 
learned  from  others  the  facts  in  regard  to 
his  interest,  and  stating  the  particulars  of 
-the  discovery  then  made,  sufficiently  states 
the   ultimate   facts   as   to  the  discovery. 


Lataillade  v.  Orena,  91  OaL  665,  26  Am.  St. 

■Bep.  219,  27  Pac.  924. 

S  93.   Process  or  Nottee. 

[a]  Account  of  gnardian  settled  without 
legal  notice  to  him  does  not  bind  his  sureties. 
Bpeneer  v.  Houghton,  68  CaL  87,  8  Pac  679. 

[b]  Where  guardian  has  left  the  state, 
notice  to  account  may  be  served  on  him  by 
publication. — Spencer  v.  Honghton,  68  Cal. 
89,  8  Pae.  679. 

[c]  A  guardian  who  receives  his  appoint- 
ment under  a  law  which  prescribes  that  no- 
tice may  be  served  by  publication  is  to  be 
regarded  as  assenting  in  advance  that  upon 
leaving  the  state  service  may  be  made  ujpon 
him  by  publication.— Trumpler  r.  Cotton, 
109  Cal.  250,  41  Pac.  1033. 

[d]  Where  a  guardian  was  cited,  after  the 
ward  bad  become  of  age,  to  make  a  "re- 
port," the  citation  should  be  construed  as  re- 
quiring the  gnardian  to  file  a  "final  ac- 
count.^'—Heisen  T.  Smith,  138  Cal.  216,  71 
Pae.  180. 

[e]  Where  the  published  copy  of  a  citation 
contained  a  clerk's  certificate  that  the  seal 
was  attached  to  the  original,  the  fact  that 
the  word  "Seal"  was  omitted  from  the  copy 
of  the  published  citation  was  immateriaL 
Heisen  v.  Smith,  138  CaL  216,  71  Pac.  180. 

[f]  Where  an  order  for  publication  of  a 
citation  to  compel  a  guardian  to  acconnt  was 
made  on  August  18,  1896,  and  directed  that 
the  citation  previonsbr  ismed,  which  had  not 
been  served,  should  be  vacated,  and  a  new 
citation  issued,  returnable  November  27, 1896, 
and  that  service  thereof  should  be  made  by 
publication  as  directed,  the  fact  that  the 
clerk  did  not  issue  the  citation  until  August 
19th  was  not  a  jurisdictional  defect;  it  being 
issued  before  publication  was  commenced 
Heisen  v.  Smith,  188  CaL  216|  71  Pac  180. 

g  04.  OtoditB  to  Ouxdlu. 

[a]  Where  the  minors  are  credited  in  the 
account  of  the  quasi  guardianship  with  their 
full  share  of  the  rents  of  real  estate  be- 
longing to  them,  they  are  justly  chargeable 
with  their  proportion  of  the  expenditures 
incurred  by  their  mother,  in  good  faith,  in 
the  improvement  of  the  property,  and  in 
the  payment  of  necessary  expense  for  taxes, 
inaurance  and  repairs, — ^Beisel,  Estate  of,  110 
OaL  267,  40  Pae..961,  42  Pae.  819. 

[b]  Allowance  of  a  reasonable  amount  of 
attorney's  fees  to  the  guardian  of  the  chil- 
dren is  within  the  discretion  of  the  court. 
Beisel,  Estate  of,  110  CaL  267,  40  Pac  961, 
42  Pac  819. 

Fern  AnTHOBims  ntou  Othke  States; 

See  25  Cent.  Dig.,  eola  718,  719,  |  497. 

§  9S.  OompMisation. 

[a]  Quardian  held  properly  denied  compen- 
sation.—Olassell  T.  GlasselL  147  CaL  610,  82 
Pac  42. 
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AUTHosims  roh  Othxe  Btatis; 

See  25  Cent.  Dig.,  eola.  730-780,  ||  408-' 


S  M.   Fonnal  Beanlaltes  of  Account— Ver- 
ification. 

[a]  The  account  of  a  guardian,  in  exeep- 
tional  CEBea,  may  be  verified  by  a  person 
other  than  the  guardian  if  the  guardian  also 
swears  that  he  believes  his  statements  are 
tme. — Bacouillat  v.  Beqaeua,  36  Cal.  651. 

FOK  AtTTHOBITIEB  noK  OmB  Staiks: 
See  25  Cent.  Dig.,  eole.  781-788,  |  608. 

S  97.   Statement  of  Items  ot  BxpenM. 

[a]  Where  a  guardian  loaned  money  belong- 
ing to  the  trust  estate  to  hia  bondsman,  and 
received  certain  atoeka  and  bonds  in  pay- 
ment, the  failure  of  the  conrt  to  require  the 
guardian's  final  account  to  show  the  amount 
actually  invested  in  the  stocks  is  not  pre- 
judicial to  the  bondsman. — Dow,  In  re.  133 
CaL  446,  66  Pac.  890. 

[b]  Bills  paid  for  medical  seiriees  are  mf- 
fieiently  itemized  in  a  guardian's  aeoonnt 
where  the  amount,  the  person  to  whom  paid, 
the  nature  of  the  services  rendered,  and  the 
dates  of  payment  are  given. — Hayden's  Es- 
tate, In  re,  146  CaL  78,  79  Fae.  588. 

[el  Under  Code  of  Civil  Froeednre,  section 
1774,  providing  that  the  guardian  must  on 
the  expiration  of  one  year  from  the  time  of 
his  appointment,  and  as  often  thereafter  as 
he  may  be  required,  present  his  account  to 
the  eourt  for  settlement  and  allowance,  it  is 
no  objection  to  a  guardian  'a  first  account 
that  it  was  filed  before  the  eviration  of  a 
year  from  his  appointment. — Hayden's 
tate.  In  re,  146  CiO.  78,  70  Pac  688. 

S  98.  Bridance  In  Ontteit  of  Aseomit. 

[a]  On  the  contest  of  the  account  of  the 
guardian  of  an  aged  and  infirm  ward,  evi- 
dence is  inadmissible  as  to  an  agreement  by 
which  contestant  was  to  support  the  ward 
during  her  life  in  consideration  of  the  con- 
veyance to  contestant  of  the  reversion  in  cer- 
tain land  after  the  death  of  the  ward. — ^Hay- 
den's  Estate,  In  re,  146  CiU.  78,  70  Pao.  688. 

Fob  AnTHOBims  raou  Otheb  States: 

Bee  25  Cent  Dig.,  cola.  7S5-739,  SS  6U- 
513. 

§  99.  Heating  and  Baference. 

[a]  Under  Code  of  Civil  Procedure,  section 
639,  the  probate  court,  having  acquired  jur- 
isdiction of  a  nonresident  guardian  by  pub- 
lication of  its  order  on  him  to  present  his 
accounts  for  settlement  and  allowance,  may, 
on  his  nonappearance,  refer  the  account  to 
some  proper  person  to  state  and  present  it. 
Trumpler  T.  Cotton,  109  Cal.  230,  41  Pac 
1033. 


[b]  In  a  proceeding  for  the  settlement  of  a 

faardian's  account  it  is  not  pecessary  tiiat 
ndings  be  made. — Schandoney's  Estate  In 
re,  133  Cal.  387,  65  Pac  877. 

Fob  Attthobities  noH  Qthbb  Statu: 

See  25  Cent  Dig.,  cols.  789-741,  SS  614, 

615. 


S  100.  Judgment  or  Order. 

[a]  Where,  in  an  action  against  the  admin- 
istrator of  the  estate  of  plaintiff's  guardian, 
the  conclusions  of  law  state  that  the  guardian 
was  indebted  to  plaintiff  in  a  certain  sum  at 
the  time  of  his  death,  and  that  his  estate 
was  so  indebted,  and  the  judgment  states 
that  "be  and  hia  estate  are  hereby  charged 
with"  such  sum,  "being  the  amount  in  his 
hands  as  such  guardian,  as  found  by  the  de- 
cree settling  his  account  made  by  this  court 
on"  a  certun  day,  the  judgment  sufBeientty 
settles  such  aeoonnt. — Zurfinh  v.  SmiOi,  136 
CaL  644,  67  Pac  1089. 

FOB  AUTH0BITIB8  FBOX  OTHBB  STAnS; 

See  25  Cent.  Dig.,  cols.  741-748,  |S  618- 

520. 

S  101.  Operation  and  Bffact. 

[a]  The  settlement  of  a  guardian's  annual 

account  is  prima  facie  evidence  only  of  its 
correctness;  Code,  section  1738,  relating  to 
the  conclusiveness  of  the  settlement  of  ad- 
ministrators' accounts,  not  being  appUcable 
to  guardians'  aoconnts.— Cardw^  Di  re,  66 
Cal.  187. 

[b]  As  to  items  contained  In  the  settled 
accounts  of  a  guardian,  the  order  settling 
them  is  conclusive,  and  they  cannot  be  recon- 
sidered in  an  action  in  equity  to  set  aside  the 
order.— Wells'  Eatete,  140  CaL  349,  78  Pac 
1065. 

Fob  AUTHOBrriEs  ntou  Othkb  Statib: 

See  26  Cent  Dig.,  cola.  694,  695,  S  474; 
cola.  770-777,  SS  640-544. 

S  102.   Opening  and  Bevlsing. 

[a]  As  against  a  special  demurrer,  the  al- 
legations of  the  petition  to  set  aside  the  order 
settling  a  guardian 's  account  that  he  * '  fraud- 
nlently  and  wroagrfuUy"  charged  certain  sums 
are  too  generaL--Wells'  Estate,  140  Cal.  849, 
73  Pac.  1066. 

[b]  The  eourt  had  no  power  to  re-examine 
and  revise  settled  items  of  the  guardian's 
former  accounts,  nor  to  reduce  the  settled 
eompensation  for  services  of  the  guardian, 
which  had  been  previonsly  exam&ed  and 
passed  npon  and  approved  by  the  court  As 
to  the  items  so  passed  upon,  the  orders  set- 
tling the  accounts  in  which  they  were  con- 
tained were  final  and  conclusive— -Wells'  Es- 
tate, 140  Cal.  349,  73  Pac.  1065. 

Fob  attthorities  raou  Othbb  Statu; 

See  25  Cent  Dig.,  cola.  767-7«)l  SS  BS^, 
630. 
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S  lOS.  Bmev. 

[a]  Where,  la  appeal  from  jproceedings  for 
tEe  ^Bttlement  of  a  guardian^  final  account, 
the  evidence  was  not  brought  up,  the  flnd- 
inga  are  conduaiTe.— Dow,  £i  re,  133  CaL  446. 
65  Pac.  890.  ' 

[b]  Though  the  petition  Is  entitled  in  the 
matter  of  the  estate  and  guardianship  of  W,, 
a  minor,  yet  the  pleadinga  on  both  eidea  be- 
ing drafted,  in  effect,  aa  they  would  be  in  a 
suit  directly  in  equity  to  set  aside  the  order 
settling  the  guardian's  account,  and  the  find- 
ings and  decree  being  such  as  would  follow 
the  trial  of  Bach  an  action,  the  appeal  will  be 
considered  one  from  a  decree,  as  regards  the 
authentication  of  the  record  and  the  necea- 
aity  of  the  findings  sopporting  the  decree. 
Wells'  Estate,  140  CaL  349,  78  Pac.  1065. 

Foe  Authobities  nox  Othxb  Statis: 

See  25  Cent  Dig.,  eols.  749-756,  S9  528- 
626. 


VXL   FOBEION  AlTOAMOtLLABTGnTABD- 
IANSmP. 

ANCILLABT  APPOINTMENT,  f  104. 

SALES    AND    OONTETANOES    BT  FOBEIGH 

GUARDIANS,  i  105. 

  ITKDSB  ORDER  OF  COURT,  |  106. 

PBOOEEDZNOS    FOB  AOOOUNTIHQ— PUBLZOA- 

TIOM  OF  NOTICE,  |  lOT. 

§  104.  Andllary  Appointment. 

[a]  A  sale  of  real  estate  was  desired,  and 
a  guardian  of  an  infant  interested  therein 
and  resident  in  France  was  appointed,  after 
publication  for  five  days,  aeeording  to  the 
jadao's  order.  Held,  that  the  purchaser 
could  not  be  relieved  from  his  purchase  by 
setting  up  that  this  notice  was  insufficient, 
and  that  therefore  he  could  not  get  a  good 
title  to  tha  land^-Gronfier  t.  PaymiroL  10 
CaL  620. 

Fen  AuTHOBimB  noH  Other  States: 

See  25  Cent.  Dig„  eols.  792-810,  »  550- 
676. 

I  105.  8alM  and  OcuToyanoas  by  Foreign 
Onardians. 

[a]  The  guardian  of  a  minor  appointed  by 
the  courts  of  a  foreign  state  is  not  aathoriaed, 
as  such,  to  convey  lands  in  this  state  belong- 
ing to  his  ward.— McNeil  First  Congrega- 
tional  Soe.,  66  CaL  105,  4  Fae.  1006. 

I  106.   mider  Order  of  Oonrt, 

[a]  The  gnardian  of  a  ward,  appointed  by 
another  state,  has  no  authority  to  bind  re^ 
astate  of  his  ward,  situated  in  California,  by 
consenting  to  an  order  of  sale. — ^Wilson  v. 
Hastings,  66  CaL  243,  6  Fao.  217. 

I  107.  Fnceedings  for  Aeconnttai^Pab- 
Ucatloii  of  Notlee. 

[a]  Code  of  Civil  Procedorej  section  1808, 
applying  the  provisions  relating  to  the  es- 


tates of  deeedents  and  proeeedlngs  thereon 

in  the  superior  court  to  proceedings  in  regard 
to  guardians;  seotion  1718,  providing  that  the 
aeconnts  of  guardians  and  their  settlement 
shall  be  governed  by  the  provisions  concern- 
ing  the  estates  of  decedents;  section  1709,  re- 
quiring that  eitatioDB  be  served  in  the  same 
manner  as  the  summons  in  a  civil  action;  and 
section  412,  authorizing  serviea  by  publica- 
tion where  the  person  to  be  served  resides 
out  of  the  state  —confer  on  the  probate  court 
power  to  notify  by  publication  a  guardian  re- 
siding in  a  foreign  country  of  its  order  on 
him  to  submit  his  accounts  for  settlement 
and  allowance. — Trumpler  v.  Cotton,  109  Cal. 
250,  41  Fae.  1033. 

Fcnt  AuTHOBmxs  ntou  Otheb  States: 

See  25  Cent.  Dig.,  cola  809,  810,  t  676. 

Tin.  lzabhitibs  on  bonds. 

DXSOHAROE  OF  SUiffiTIES,  |  108. 
TAKING  NEW  BOND,  |  109. 

  BT  COURT,  I  110. 

BREACH  OP  BOND,  |  111. 

ACTIONS— ACCRUAL   OF  CAUSE  AND  CONDI- 
TIONS PRECEDENT,  |  112. 

  LIMITATIONS  AND  LACHES,  |  US. 

  PARTIES,  i  114. 

  PLEADING,  I  118. 

  JUDGMENT,    S  118. 


§  108.  Discharge  of  Sureties. 

[a]  Though  sureties  are  not  within  terms  of 

Code  of  Civil  Procedure,  section  1S05,  they 
may  avail  themselves  of  the  general  statute 
requiring  reasonable  diligence  from  adult 
ward  in  procuring  settlement  of  guardian's 
account.— Cook  r.  Ceas,  143  CaL  221,  77  Pac. 
65. 

Fob  Authobities  raou  Otheb  States: 

Bee  25  Cent  Dig.,  eols.  S39-8S2,  98  607- 
619. 

g  100.   TaUng'Nev  Bond. 

[a]  Taking  of  new  bond  releases  sureties 
on  old  boncU  from  defaults  subsequently  oc- 
eorring. — Spencer  t.  Houghton,  68  CaL  86, 
8  Fae.  670. 


S  110.   By  Ooan 

[a]  The  probate  court  may  make  a  final  de- 
cree discharging  a  guardian  and  his  sureties 
from  all  liabilities  already  inenzred,  or  to  be 
thoreafter  incurred,  except  as  to  liability  to 
those  persons  laboring  under  some  legal  dis- 
ability.—Baeonillat  ¥.  Beqnona,  86  CaL  651. 

S  111.  Biudi  of  Bond. 

[a]  Failure  of  guardian  to  settle  flnal  ae- 
eount  at  majority  of  ward,  is  a  breach  of 
bond^Allgier,  In  re,  65  OaL  229,  8  Pac  840. 

Fob  Authobities  fbom  Otheb  States; 

See  26  Cent.-Dig.,  cols.  852-854,  S  620. 
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§  112.  Actions— Accrual  of  Caiue  and  Oondl- 

tlons  Precedant. 

[a]  An  action  will  not  lie  against  tfae  aure- 
ties  on  the  bond  of  the  guardian  of  an  infant 
until  the  account  of  the  guardian  has  been 
settled  by  the  probate  court. — Graff  v.  Mes- 
mer,  S2  Cal.  636. 

[b]  Under  the  rule  that  an  action  cannot 
be  brought  on  a  guardian's  bond  until  the 
amount  of  his  indebtedness  has  been  deter- 
mined by  an  order  of  the  probate  court,  and 
Tinder  Code  of  Civil  Procedure,  section  1049, 
declaring  that  an  action  or  proceeding  is 
deemed  to  be  pending  from  commencement 
nnti)  finally  determined  on  appeal,  or  until 
time  for  appeal  has  expired,  an  action  on  a 
guardian's  bond,  brought  before  expiration 
of  the  sixty  daya  within  which  an  appeal 
might  be  tak-en  from  the  order  of  the  probate 
court  settling  hia  account,  was  premature. 
Cook  V.  Ceaa,  143  Cal.  221,  77  Pac.  65. 

Fob  AuTHoums  non.  Otreb  Statsb: 
See  25  Cent.  Dig.,  eols.  859-898,  SS 
663. 

§  118.   Xlmltotions  and  Laches. 

[a]  The  probate  court  may  make  a  final 
decree  discharging  a  guardian  and  his  sure- 
ties from  all  Uabilities  already  incnrred,  or 
to  be  thereafter  incurred,  except  as  to  liabil- 
ity to  those  persona  laboring  under  some  legal 
disability.  The  rights  of  such  persona  sub- 
sist  until  two  years  after  their  disability 
ceases,  whether  so  expreased  in  the  decree  or 

-  not. — Bacouillat  v.  Bequena,  36  Cal.  651. 

[b]  Code  of  CiVil  Procedure,  section  1805, 
requiring  action  on  a  guardian 's  bond  to  be 
commenced  within  three  years  from  the  "dis- 
charge or  removal"  of  the  guardian,  applies 
to  an  action  after  a  final  order  of  the  court 
removing  or  dischar^ng  the  guardian,  and 
does  not  inelnde  termination  of  the  guardian- 
ship by  the  ward  attaining  majority. — Cook 
V.  Ceaa,  143  Cal.  221,  77  Pac.  65. 

[c]  Under  Code  of  Ci.vil  Procedure,  section 
343,  mere  delaj  of  three  years  and  two 
months  by  a  ward  In  compelling  an  account- 
ing by  her  guardian  held  insufficient  to  raise 
a  presumption  that  the  sureties  on  the  guard- 
ian's "bond  were  prejudiced  thereby.— Cook 
T.  Ceas,  147  CaL  614,  82  Pae.  370. 

§  114.   Parties. 

[a]  Where  a  guardian  dies,  leaving  Us  ae- 

count  unsettled,  a  single  action  may  be  main- 
tained against  the  sureties  on  Ms  bond  and 
tfae  administrator  of  his  estate,  first  to  settle 
hia  account,  and  then  for  judgment  for  the 
amount  found  due  againat  the  sureties,  where 
the  bond  ia  joint  and  several,  under  Code  of 
Civil  Procedure,  aection  383,  authorizing  a 
suit  against  any  or  all  parties  so  liable  on. 
the  same  instrument. — Znrfluh  v.  Smith,  135 
Cal.  644,  67  Pae.  1080. 

S  115.   Pleading. 

[a]  In  an  action  by  a  ward  against  a  guard- 
ian and  his  sureties  for  *  the  balance  found 


doe  upon  a  final  settlement  of  his  account  is 
the  probate  court,  the  defendants,  by  way  of 
defense  and  cross-complaint,  pleaded  that,  at 
the  time  the  guardian  presented  his  final  ac- 
count, he  was  incompetent  to  make  an  ac- 
count, or  to  transact  any  business,  and  that 
the  account  was  "false  and  untrue  in  many 
particulars."  Held  that,  conceding  the  right 
of  the  defendants  to  maintain  an  equitable 
CTOSB-action  in  this  action  at  law  to  sur- 
charge and  falsify  hia  accounts,  the  croas- 
complaint  was  defective  in  not  pointing  out 
the  apeciflc  mistakes  or  errors  in  the  account, 
of  which  they  complained,  and  also  in  not 
offering  to  pay  what  was  correct. — ^Brodrib 
V.  Brodrib,  56  Cal.  563. 

[b]  Where  the  complaint  of  a  ward  against 
the  administrator  of  the  estate  of  her  guard- 
ian and  the  sureties  on  .his  bond  alleges  the 
appointment  of  the  guardian,  the  giving  of 
the  bond  and  its  conditions,  and  that  a  cer- 
tain sum  came  into  his  possession  for  which 
he  never  accounted  or  paid  for  her  benefit, 
and  prays  an  accounting  with  his  adminis- 
trator, and  judgment  against  the  sureties  for 
the  amount  found  due,  the  complaint  is  suffi- 
cient, without  an  allegation  that  the  admin- 
istrator has  not  paid  the  amount  due,  es- 

fecially  in  the  absence  of  a  special  demurrer, 
urfluh  V.  Smith,  135  Cal.  644,  67  Pac.  1089. 

[c]  A  defense  of  laches,  in  action  on  guard- 
ian 's  bond,  must  be  pleaded  and  proved  to  be 
available,  where  nothing  appears  on  the  face 
of  the  complaint  to  show  that  defendants  had 
been  injured  by  plaintiff's  delay. — Cook  T. 
Ceaa,  147  Cal.  614,  82  Pao.  370. 

§  116.   Judgment. 

[a]  In  an  action  againat  the  sureties  on  the 

bond  of  a  guardian  of  an  infant  minor  for 
the  recovery  of  two  thousand  dollars  in  gold 
collected  by  him,  held,  the  obligation  of  the 
bond  being  the  payment  of  money  generally, 
a  judgment  payable  in  gold  was  not  author- 
ized.—Fox  T.  Minor,  32  Cal.  Ill,  01  Am.  Dee. 
666. 

[b]  Sureties  cannot  he  held  liable  for  inter- 
est in  excess  of  the  penalty  of  their  bond 
until  a  demand  for  payment  has  been  made 
upon  them;  and  where  the  complaint  in  an 
action  against  them  avers  the  making  of 
such  demand  after  a  specified  date,  "and 
previous  to  the  filing  of  this  complaint,"  it 
cannot  be  assumed  that  the  demand  was 
nude  until  the  last  moment  before  filing  the 
eomplaint.~Tnunpler  t.  Cotton,  100  CaL  tSO, 
41  Fttc.  1033. 

GUARDIAN  BY  NATURE. 

Bm  Guardian  and  Ward,  i  4. 

GUARDIAN  DE  SON  TORT. 

Bm  Onardlan  and  Ward,  |  7. 

GUARDIAN  IN  CHIVALRT. 
■ee  Osaxdian  sad  Ward.  I  0. 
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GUESTS. 

mo  u*.    Sm  lukseptn,  |  6. 

UAblUfey  »f  InnkMpw  for  lew  tf  foodt  of.  8m 

Xaatoopen,  S|  7-ls. 
Cue  MQBlnd  M  to  lloMuee.   Bm  Veg^lgwtM,  |  lA, 


BU^t  to  curtody  of  leeuei  peBttag  kabow  oorjnu 
procMdlnsi  Is  fodoril  eonito.    Soo  Oonztl,  |  165. 

Effort  of  ippeal  from  ordoi  danytnc  wilt  o>  hb- 
tonoo  for  ciIjbo.   Soo  onnlasl  Lev. 

TroeoodlBci  for  eutodf  ef  latuM.  loo  iBfutta. 
I  7. 


OUILTT. 

FIoo  ef.   fee  Oriminal  Lew.  |  eTH. 

Xloa  of  caUtr  u  ovldoHe  ef  galtt.   Bee  OUbIbiI 
Lew,  I  172. 

■oBtem  «B  tarn  of  fnntr.   tee  OrlmUul  Lmr.  i 
sso. 


GUILTT  KNOWLEDGE. 

AftelMlMM^  ef  tfldonee  ef  ollMr  oSeBaH  to  oe- 
tiUUk.        cwabul  Law,  |  lao. 


GUNS. 

Boo  Weapoai. 
Pointing  oloedod  gum  m  mhiiU,    800  Amnlt  aad 
Bettorj,  I  82. 


HABEAS  CORPUS. 

btdsdo  wrlta  of  liebou  eorpni  coiuuiUUac  tko 
prodnetiea  ef  a  porooa  dotalned  by  enoUtor,  vltli 
tka  cftoia  of  ndb  dotonUon,  for  dotormlnfttlon  thoro- 
ef;  natora  and  scope  of  tbo  romedy  In  genoral; 
grounds  of  sacb  writs;  to  and  agalast  wbom  aad 
foi  wbat  restralBt  thoy  are  allowod;  JorlBdlrtlon  to 
grant  and  proceodlngs  to  obtain  tbo  wilt;  Issuance, 
retnlsUes,  and  valldltr  ef  writs;  lerrleo  tbereef, 
ntain  tkonto,  aad  preeeodlnfi  tbereea;  witts  ef 
ceitiorari  in  aid  ef  writs  at  habeas  <»irpQi,  and 
other  laddeatal  tellof;  Jadgmonts  or  orders  and 
eaforeoment  thereof;  review  of  proceedlnce;  eoste 
In  habeas  corptis  proceedings;  disobedience  to  laeh 
writs;  aad  saomulea  ef  the  renwdy. 

I.  KATXTEE  AND  aBOUNDS  OP  BBM- 

EDT,  §§  1-15. 

n.   JUBISDICTION,  PBOCEEDINGS  AND 
BEUEF,  IS  16-50. 

L    NATUBE  AND  OBOTJNDS  OT  BSUEDT. 

IN  GENERAL,  |  1. 

EXISTENCE  OF  OTHER  BEUBDT— MOTION  TO 
SET  ASIDE,    I  2. 

  APPEAL   OB  ERROR,    |  8. 

NATURE    OF  RESTRAINT— VOLUNTARY  SUR- 
RENDER, t  4. 

PVOCEEDINGS  REVIEWABLE,  |  S, 

  FINAL  JUDGMENT,  SENTENCE  AND  OOM- 

MITMENT,  I  6. 

  COMMITMENT  FOR  CONTEMPT,  i  T. 

  ADMINISTRATIVE  PROCEEDINGS,  | 

OROUNDS  FOR  RELIEF.  |  9. 
 WANT  OP  JURISDICTION,    |  10. 

  EXCESS  OF  JUBISDIOnON,  1  11. 

  INVALIDITT  OF  PROCEEDINGS,  |  19. 

  ERRORS  AND  IBREGULARITIEB,   1  18. 

  ADMISSION  TO  BAIL,  f  Id. 

 DENIAL  OF  JURY  TRIAL,  I  |S, 

Te  rerloV  eoBleavt  praeeedlags.   See  Oeateapl. 
I  M. 

Cel.  Digest,  Vol.  8—168 


i  1.  In  OeunL 

[a]  Habeas  corpus  It  not  a  neant  of  eaeapo 
from  penalty  of  law. — Crandall,  Ex  parte,  B 

CaL  144. 

[b]  Habeas  corpaa  ia  proper  remedy  foT 
every  unlawful  impriionment,  both  in  civil 
and  criminal  eaaei.— HcCttUongh,  Ex  parte,  85 
CaL  97. 

I  2.  Exiatanes  of  Other  Benwd^— Votion  t» 
Set  Asldo. 

[a]  Conviction  without  preliminary  exam- 
ination will  not  warrant  release  on  habeas 
corpus.  Remedy  is  by  motion  to  set  aside 
under  Penal  Code,  section  995.- — McConnell, 
Ex  parte,  83  Cal.  658,  23  Pac.  1119. 

[b]  Error  reviewable  in  superior  court  on 
motion  to  set  aside  information,  and  then 
upon  appeal,  is  not  ground  for  discharging 
prisoner  on  habeas  corpus. — Walpole,  "Ex 
parte,  85  Cal.  363,  24  Pac.  657. 

Fob  Acthobtties  ntOM  Otber  Statzs: 
See  25  Cent  Dig.,  cols.  902-904^  |  8. 

g  3.   Appeal  or  Error. 

[a]  Entry  made  in  minutes  in  criminal  cases 
is  part  of  record,  and  errors  or  omissions  in 
record  in  that  respect  can  be  examined  only 
on  appeal,  and  will  not  be  reviewed  on  habeas 
eorpuB. — Murray,  £x  parte,  48  Cal.  4S5. 

[b]  Where  a  party  is  held  in  custody  under 
an  order  regular  on  its  face,  and  which  the 
court  had  power  to  malte,  he  cannot  be  dis- 
charged on  habeas  corpus  because  of  error  in 
granting  the  orders  His  remedy  is  by  ap- 
peal.—Hartman,  Ex  parte,  44  Cal.  32. 

[e]  Habeat^orpns'  cannot  be  made  a  anb- 
sUtute  for  an  appeal  or  a  writ  of  error. — 
Hartman,  Ex  parte,  44  Cal.  32;  Max,  Ex  parte, 
44  Cal.  579. 

[A]  One  Who  has  been  tried  for  a  misde- 
meanor, an^  sentenced  to  imprisosment  by  a 
court  having  jurisdiction  of  both  his  perfion 
and  of  the  offense,  cannot,  in  a  habeas  cor- 
pus proeeecUng,  have  the  judgment  and  sen- 
tence reviewed  for  error.  The  writ  of  habeas 
corpus  was  not  ^^ramed  to  retry  issues  of  fact, 
or  to  review  the  proceedings  of  a  legal  trial. 
That  can  only  be  properly  done  by  writ  of  e»- 
ror  on  appeal. — Lehmkuhl,  Ex  parte,  72  Oal, 
53,  13  Fac.  148. 

[e]  Writ  of  habeas  corpus  cannot  be  used  as 
writ  of  error.-^Tnrner,  Ex  parte,  76  Cal.  828, 
16  Pac.  898.  ■ 
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[t]  Errors  reviewable  on  appeal  are  not  re- 
newable on  habeas  eorpns.— All  Sam,  Ex 
parte,  88  Cal.  821,  24  Pae.  278. 

Ig]  An  order  appointing  s  gaardian  of  an 
infant,  from  which  appeal  will  lie,  cannot  be 
attacked  by  a  habeas  corpus  proceeding,  ex- 
cept  for  want  of  jarisdiction  to  render  it. — 
Miller,  Ex  parte,  109  Cal.  643,  42  Pac.  428. 

[h]  There  is  no  valid  ttatntory  provision 
for  a  trial  of  case  of  vagrancy  without  a 
jury;  but  denial  of  a  tHal  by  jury  in  such  a 
case  in  .the  police  coort  is  merely  error  to  be 
corrected  on  a[^eal,  and  doea  not  go  to  the 
jurisdiction  of  the  eonrt,  and  cannot  be  in- 
quired into  on  habeas  eorpas.~Fife,  In  re, 
110  Cal.  8,  42  Pae.  299. 

[i]  Where,  in  proceedings  supplementary  to 
execution,  defendant  pleads  discharge  in  in- 
solvency, and,  on  refusing  to  answer  ques- 
tions, is  committed  for  contempt,  her  remedy 
ia  by  appeal,  and  not  habeas  corpnt.— Mo- 
Donald,  Ex  parte,  17  Pac.  234. 

Fob  AuTROums  noii  Othkb  Stath: 
See  25  Cent.  Dig.,  cols.  904-908,  g  4. 

§  4.  Natni*  of  Bwtnliit— VolvnUry  Snr- 

render. 

[a]  Where  on  a  habeas  corpus  proceeding  it 
is  shown  that  the  petitioner  ia  nnder  a  nomi- 
nal restraint  merely,  and  voluntarily  sub- 
mitted to  it  for  the  purpose  of  making  a  ease, 
the  proceedings  will  be  dismissed. — 'Gow,  In 
re,  139  Cal.  242,  73  Pao.  145. 

Fob  AuTHOBimu  nou  Oma  Statu  : 
See  25  Cent.  Dig.,  ooli.  918,  914^  g  12. 

§  5.  ProoMdingi  Berlawabla. 

[a]  A  party  who  has  been  committed  for 
contempt  in  violating  an  authorized  order 
eompelling  him  to  produce  all  hia  books  for 
inspection  may  be  discharged  on  habeas  cor- 
pus.— Clarke,  Ex  parte,  126  CaL  235,  77  Am. 
St.  Bep.  176,  68  PaC.  546, 46  L.  B.  A.  836. 

[b]  Where  defendant  was  committed  to  in- 
sane asylum  pending  his  trial,  if  the  super- 
intendent of  the  asylum  does  not  return  nim 
for  trial  after  he'become  sufficiently  sane  for 
the  purposes  of  his  defense,  this  court  has 
the  power,  and  it  is  its  duty,  upon  habeas 
corpus,  to  order  him  into  the  custody  of  the 
court  where  the  charge  is  pending  against 
him.— Baehanan,  In  re,  129  Cal.  330,  61  Pae. 
1120. 

[e]  The  action  of  the  state  prison  board  in 
annulling  the  good  behavior  time  allowance  of 

I a  state 's  prison  convict  without  a  hearing  as 
required  by  Statutes  of  1889,  page  404,  sec- 
tion 20,  authorising  the  annulment  of  time 
allowance  by  the  board  for  the  violation  of 
the  rules  of  the  prison  by  a  convict,  but  re- 
qnirinff  a  hearing  on  notice  to  the  convict, 
anthonses  the  release  of  the  prisoner  on 
habeas  corpus  on  the  expiration  of  his  term 
of  imprisonment,  less  the  time  allowance. — 
Knowfton,  In  re,  136  CaL  107,  68  Pae.  480. 


[d]  A  complaint  charging  crime  cannot,  on 
habeas  corpus,  be  attacked  for  uneertainty  as 
to  the  crime  charged. — Childs,  Ex  parte,  1 
Cal.  App.  39,  81  Pae.  667. 

Fob  AuTHOBims  iw»c  Othib  States: 

Obtaining  release  on  habeas  corpus  from 

judgments  punishing  for  contempts:  22 
Am.  St.  Bep.  422,  note.  See,  also, 
25  Cent  Dig.,  cols.  916-922,  gg  17-20. 


I  6b           Final  Jndgfnent>  aentaoea  and 

Oommltment, 

[a]  A  prisoner  held  on  final  process  will  be 
released  on  a  writ  of  habeas  corpus  only 
when  the  judgment  is  so  radically  defective 
as  to  be  absolutely  void. — Gibson,  Ex  parte, 
81  Cal.  619,  91  Am.  Dee.  546. 

[b]  If  a  statute  requires  a  judgment  to 
state  the  ofTense  of  which  a  party  indicted  is 
convicted,  and  the  judgment  fails  to  state  the 
offense,  but  the  heading  states  that  the  in- 
dictment was  for  murder,  and  the  punishment 
is  lawful,  the  final  process  on  suen  judgment ' 
is  suificient  to  justify  the  detention  of  the 
prisoner,  if  the  court  had  Jurisdiction. — Gib- 
son, Ex  parte,  31  Cal.  619,  91  Am.  Dec  546. 

[o]  The  facts  constitnting  good  cause  for 
the  detention  of  a  party  not  indicted  at  the 
next  term  of  court  after  hia  commitment  must 
in  a  great  measure  be  left  to  thh  discretion 
of  the  court,  to  be  determined  by  the  partic- 
ular circumstances  of  each  case;  and  their 
sufficiency  or  insufficiency  cannot  be  exam- 
ined by  the  supreme  court  through  the  in- 
atrumentali^  of  a  writ  of  habeas  eorpns.'— 
Bull,  Ex  parte,  42  Cal.  196. 

[d]  Under  the  act  of  March  28,  1895  (Stata. 
1895,  p.  122),  a  commitment  cannot  be  made 
by  the  superior  court  to  the  Preston- School 
of  Industry  except  of  a  minor  convicted  of 
felony  in  the  superior  court.  A  commitment 
thereto  by  the  superior  court  of  a  minor  con- 
victed of  a  misdemeanor  in'  a  justice's  court 
is  without  authority' of  law;  aSiA  sneh  minor 
will  be  rdeased  upon  habeas  corpus. — ^Bobin- 
son,  In  re,  138  Cal.  491,  71  Pac  690. 

[e]  The  writ  of  habeaa  corpus  cannot,  nnder 
Penal  Code,  section  1484,  be  invoked  to  re- 
view a  judgment. — Myrtle,  In  re  (CaL  App.), 
84  Pac  835. 

Fob  AvTBOKmu  waou  Omm  Statss: 

Sentences  not  aathorised  by  law,  wIub 
anthorize  discharge  upon  habeaa  cor- 
pus:  65  Am.  St.  Bep.  867,  note. 

Belease  of  prisoner  after  a  judgment  and 
sentence:  87  Am.  St.  Bep.  167,  note;  45 
L.  B.  A.  186,  note.  See,  also,  25  Cent. 
Dig.,  cols.  917-922,  gg  19H,  80. 


g  7.   OonunitmMit  for  Oontampt. 

[a]  The  judgments  and  orders  of  courta  or 
judges  on  the  subject  of  contempts  are  by 
our  statutes  declared  to  be  6nal  and  conclu- 
aive,  and  under  a  writ  of  habeas  corpus  the 
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•npreme  court  cannot  review  the  ordCTB  of 
another  eonrt  In  raeh  oaaes.— Cohen,  In  n,  B 

CaL  494. 

[b]  The  rapTenw  court  will  reriew  on  ha* 
beaa  corpus  the  deeirioni  of  inferior  eonrta 
in  cases  of  contemptwBowe,  iilx  parte,  7  CaL 
181. 

[c}  It  seems  that  habeas  corpas  is  only 
remedy  of  one  nnlawfultj  imprisoned  for  mis- 
demeanor or  contempt.— People  t.  Knhlman, 
118  Cal.  141,  60  Pac.  888. 


8  a. 


AdndnlstratlTa  Fioeaadiiici. 


[a]  On  petition  for  writ  of  habeas  eorpu 
to  procure  release  from  warrant  of  arrest  is* 
sued  on  the  order  of  the  ^vemor  it  was  or- 
dered that  the  petitioner  be  remanded.— Wat- 
son, Ex  parte,  2  Cal.  59, 

[b]  In  case  of  a  legal  office,  which  can  be 
filled  by  a  de  facto  officer,  Talidity  of  an  ap- 
pointment thereto,  and  the  right  of  the  ap- 

Eointee  to  hold  it,  cannot  b«  qnestiosed  m 
abeas  corpus  proceedings. — Gerino,  Ex  parte, 
143  CaL  41S,  77  Pac  l«a,  66  L.  B.  A.  249. 

8  9.  Otomids  for  Belief. 

[a]  A  party  will  be  discharged  from  arrest 
where  the  process,  though  proper  in  form, 
has  been  issued  in  an  improper  ease. — Sonle 
.T.  Hayward,  1  CaL  845. 

[b]  Where  it  appears,  upon  application  for 
habeas  eorpns  by  a  prisoner  committed  upon 
an  indictment  under  the  statutes  for  altering 
and  falsifying  a  record  belonging  to  a  pub- 
lic office  of  the  state,  that  there  is  no  law 
requiring  the  record  to  be  deposited  in  said 
office,  he  will  be  discharged. — CorryelL  la  re, 
fiS  Cal.  178. 

[e]  The  discharge  of  a  ^ry  by  the  court 
on  its  inability  to  agree  on  a  verdict,  al- 
though without  the  consent  of  the  prisoner, 
does  not  entitle  him  to  relief  on  habeas  cor- 
pas.—McLanghliUf  In  re,  41  Cal.  SU,  10  Am. 
Bep.  878. 

[d]  Whan  a  judgment  of  a  county  eonrt  for 
a  felony  is  reveinwd  by  the  supreme  court, 
after  the  prisoner  has  been  sent  to  the  state 
prison  in  pursuance  thereof,  the  refusal  of  the 
former  court  to  order  the  prisoner  to  be 
brought  back  for  a  new  trial  is  no  ground  for 
his  discharge  from  custody  on  habeas  corpus. 
Bowen,  Ex  parts,  46  CaL  112. 

[e]  When  facts  charged  and  proved  do  not 
constitute  public  offense,  defendant  will  be 
discharged.- McNulty,  Sx  parte,  77  CaL  160, 
11  Am.  St.  Bep.  257,  19  Pac.  887. 

[f]  Person  subjected  to  punislunent  nnder 
nneoiiBtitntional  ordinance  iriU  be  released  on 
habeas  eoipns^Eeeney,  Ex  parte,  84  CaL 
810. 

Fg]  Defendant  imprisoned  in  county  Jail  for 
violation  of  ordinance  prescribing  imprison- 
mant  in  eitr  lail  will  be  released  on  habMS 


corpus.— Sylvester,  Ex  parte,  81  Cal.  800,  22 
Pac.  560. 

[h]  Person  in  custody  under  order  of  ar- 
rest in  civil  action  based  on  insufficient  affi- 
davit will  be  released  on  liabeas  corpus. — 
Vinich,  In  re,  86  Cal.  71,  26  Pae.  588. 

[i]  Person  imprisoned  nnder  void  ordinance 
Trill  be  released  on  liabeas  corpus. — Hodges, 
Ex  parte,  87  Cal.  165,  166,  26  Pac.  277, 

[j]  A  writ  of  habeas  eorpns  for  discharge 
from  imprisonment  nnder  a  judgment  of  con- 
viction regular  on  its  face,  on  a  complaint 
charging  a  violation  of  a  city  ordinance,  of 
which  the  court  had  jurisdiction,  cannot  be 
granted  on  the  ground  that  the  evidence 
failed  to  show  a  violation  of  the  ordinance. — 
Long,  Ex  parte  (Cal.),  114  CaL  169,  45 
Pac  1067. 

[k]  One  imprisoned  for  not  obeying  decree 
appealed  from  may  be  released  on  habeas 
corpus. — Queirolo,  Ex  rarte,  119  CaL  636, 
68  Am.  St.  Bep.  16S,  51  Pae.  956. 

[1]  Decision  of  this  court  that  evidence 
under  one  indictment  is  insufficient  to  con- 
vict cannot  be  made  basis  for  discharge  of 
petitioner  held  under  new  indictment,  though 
evidence  be  identicaL — ^Kennedy,  In  re,  144 
CaL  634,  78  Pae.  34. 

[m]  A  prisoner  not  brought  to  trial  within 
80  days  after  commitment  will  be  discharged 
on  habeas  corpus.  (Oaroutte  and  Temple, 
JJ.,  dissenting.)— Vinton,  Ex  parte  (Cal.), 
47  Pac.  1019. 

[n]  Habeas  corpus  cannot  be  resorted  to,  to 
obtain  a  speedy  decision  as  to  the  validity  of 
an  ordinance,  where  petitioner  is  not  in  fact 
suffering  imprisonment,  or  where  the  impris- 
onment terminates  on  the  day  of  the  hearing. 
Heniou,  Ex  parte,  66  Pac  326. 

FoK  AuTHonrnss  ntoic  Othkb  States: 

Bee  25  Cent.  Dig.,  cols.  923-946,  81-31. 


I  10. 


Want  of  JnrlBdictlon. 


[a]  Where  a  prisoner  was  sentenced  to  three 
years'  imprisonment  under  a  statute  fixing 
the  punishment  at  a  term  not  exceeding  six 
months,  he  will  be  diseliarged  on  habeas  cor- 
pus at  the  end  of  the  six  months. — ^Bulger,  In 
re,  60  Cal.  438. 

[b]  If  court  below  had  no  jurisdiction  of 
offense  charged,  the  judgment  is  void,  and  the 
prisoner  should  be  diseibarged. — ^Mirande,  Ex 
parte,  73  Cal.  365,  14  Pac.  888. 

[e]  On  habeas  corpus  to  obtain  petitioner's 
release  from  custody  in  the  state  hospital  for 
the  insane,  the  record  of  the  commitment 
held  to  show  jurisdiction  (Pol.  Code,  sec.  2217, 
amended  by  Stats.  1881,  p.  7,  c.  9).— Clary 
Ex  parte  (Cal.  Sup.),  87  Pac.  580. 

[d]  Where  a  complaint  charges  the  viola- 
tion of  a  city  ordinance,  a  writ  of  habeas 
corpus  will  not  be  granted  because  the  place 
where  the  offense  was  committed  was  not 
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witbia  the  city  UmitB. — Bice,  Id  re  (CaL 
App.)f  88  P^.  599. 

Fob  AuTHOBrriES  fbou  Otheb  States: 
See  25  Cent.  Dig.,  cols.  926-929,  §  22. 

§  11.  — —  Bzcen  of  JOTlBdlctton. 

[a]  BefuBal  of  justice  to  grant  change  of 
venue  and  proceeding  to  trial  is  not  excess  of 
jurisdiction,  and  habeas  corpus  does  not  lie. 
Wright,  Ex  parte,  119  Cal.  402,  51  Pac.  639. 

Fob  Authorities  fhoic  Otheb  States: 
See  25  Cent.  Dig.,  col.  920,  §  23. 

§  12.   Invalidity  of  Frocaedlngs. 

[a]  An  illegality  which  renders  a  judgment 
in  a  criminal  cause  void,  so  as  to  entitle  a 
prisoner  to  relief  on  habeas  corpus,  is  such 
an  illegality  as  is  contrary  to  the  principles 
of  the  law,  as  distinguished  from  rules  of 
procedure. — Gibson,  In  re,  31  Cal.  619,  91  Am. 
bee.  546. 

[b]  If  it  affirniatiTely  appears  by  record 
that  the  prisoner  was  tried  and  sentenced  for 
the  commission  of  an  act  which,  under  the 
law,  constitutes  no  crime,  the  Judgment  is 
void,  and  the  prisoner  should  be  discharged. 
Mirande,  Ex  parte,  73  Cal.  365,  14  Pac  888. 

[c}  Where  it  appears  from  face  of  record 
that  order  upon  which  petitioner  is  held  is 
void,  matter  can  be  tested  on  habeas  cor- 
pus. (Per  Paterson,  J.) — Spencer,  In  re,  82 
Cal.  113,  23  Pac.  37. 

[d]  Aeensed  is  not  entitled  to  discharge  for 
mere  formal  defect  in  warrant  of  commit- 
ment.—Eeil,  Ex  parte,  85  CaL  310,  24  Pac. 
742. 

[el  Though  a  commitment  of  one  charged 
with  the  crime  of  kidnaping  is  defective  in 
that  it  does  not  contain  the  name  of  the  per- 
son alleged  to  have  been  kidnapped,  this  de- 
fect is  not  such  as  to  entithe  the  accused  to 
be  released  on  habeas  corpus. — Keil,  Ex  parte, 
85  Cal.  309,  24  Pac.  742;  Miller,  Ex  parte,  24 
Pac  743;  Erewaldsen,  Ex  parte,  24  Pac  743; 
Anderson,  Ex  parte,  24  Pac  743. 

[f]  A  person  imprisoned  nnder  an  indict* 
meat  which  does  not  charge  a  public  offense, 

may  obtain  his  discharge  on  an  applica- 
tion for  a  writ  of  habeas  corpus. — Ex  parta 
Goldman   (Cal.  App.),  88  Pac.  819. 

Fob  Authobities  fboh  Otheb  States: 
See  85  Cent.  Dig.,  eols.  929-934,  g  24. 

§13.   Ktws  and  Irregnlailtiee. 

[a]  Mere  errors  or  irregularities,  which  only 
render  the  proceeding  voidable,  are  not 
grounds  for  relief  on  writ  of  habeas  corpus. — 
Gibson,  In  re,  31  Cal.  619,-91  Am.  Dec.  546; 
Mirande,  Ex  parte,  73  Cal.  365,  14  Pac  888. 

[b]  If  it  appear  ill  ttie  jnd^enk  entered 
in  the  minutes  of  the  court  in  a  criminal 
ease  that  the  court  had  jurisdiction  of  the 
subject  matter  and  the  person  of  defendant, 


the  judgment  is  not  void,  however  erroneous 
it  may  be,  unless  it  ia  so  uncertain  in  its  terms 
as  to  be  void  on  such  ground. — Gibson,  Ex 
parte,  31  Cal.  619,  91  Am.  Dec  546. 

[c]  The  want  of  adherence  to  some  pre- 
scribed rule  or  mode  or  procedure  in  conduct- 
ing a  criminal  action  or  defense  is  an  error 
which  will  render  the  judgment  voidable 
only,  while  an  illegality  that  is  contrary  to 
the  principles  of  law  will  render  the  judg- 
ment void.— Gibson,  Ex  parte,  31  Cal.  619,  91 
Am.  Dec.  546. 

[d]  Imprisonment  is  not  unlawful  merely 
because  the  process  or  order  under  which  the 
party  is  held  has  been  irregularly  issued,  or  is 
erroneous  so  as  to  warrant  issuance  of  writ  of 
habeas  corpus. — McCullough,  Ex  parte,  35  Cal. 
97. 

[e]  Whether  an  order  holding  an  accused 
person  to  answer  on  a  criminal  charge  is  er- 
roneous, or  was  irregularly  entered,  cannot  be 
considered  on  an  application  for  the  discharge 
of  the  accused  on  habeas  corpus.— Granice,  Ex 
parte,  51  Cal.  375. 

[f]  Writ  is  not  intended  to  review  regular- 
ity of  proceedings  but  to  discharge  one  im- 
prisoned unlawfully. — Kowalsky,  In  re,  73 
Cal.  122,  14  Pac.  399. 

[g]  Mere  error  is  judgment  or  proceedings 
under  which  party  is  imprisoned  is  no  ground  ) 
for  issuance  of  writ. — Turner,  Ex  parte,  75  ' 
Cal.  228,  16  Pac  898. 

[h]  That  petitioner  was  convicted  without 
being  informed  of  all  his  rights,  or  that  he 
was  sentenced  too  soon  after  conviction,  are 
mere  irregularities  reviewable  on  appeal  and 
cannot  be  inquired  into  on  habeas  corpus.— 
Ah  Sam,  Ex  parte,  83  Cal  620,  24  Pac  276. 

[i]  Failure  of  commitment  to  give  name  of 
person  injured  ia  not  ground  for  release. — 
Walpole,  Ex  parte,  85  Cal.  364,  24  Pac.  637. 

[j]  Where  the  complaint  under  which  a 
prisoner  is  held  does  not  state  a  public  offense 
he  is  entitled  to  hie  discharge  upon  habeas 
corpus;  but  where  the  complaint  stStes  a  pub- 
lic offense  the  prisoner  must  be  remanded.— 
Maier,  Ex  parte,  103  CaL  476,  42  Am.  St.  Bep. 
129,  37  Pac  402. 

[k]  Where  defendant,  after  commitment  for 
embezzlement,  was  duly  tried  and  convicted, 
but  the  judgment  entered  was  defective,  he 
will  not  be  discharged  on  habeas  corpus,  since 
the  sheriff  is  justified  in  holding  him  under 
the  original  commitment  and  the  subsequent 
proceedinga  prior  to  judgment. — Walkar,  £x 
parte,  132  CalL  143,  64  Pac  135, 

p]  The  fact  that,  under  the  instructions 
given  at  the  trial  of  a  criminal  casof  accused 
should  have  been  acquitted,  is  not  ground 
for  his  discharge  on  habeas  corpus,  he  having 
in  fact  been  found  guilty. — ^Lapique,  In  re, 
139  Cal.  204,  72  Pae.  995. 

[m]  Under  Penal  Code,  section  220,  pro- 
viding that  an  assault  with  intent  to  rob  is 
poniahable  hj  imprifonment  in  the  ^te 
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prison  "not  leas  than  one  dot  more  than  f oar- 
teen  years,"  and  section  666,  providing  that 
when  a  person,  having  been  previously  con- 
victed of  petit  larceny,  subsequently  commita 
a  crime  punishable  by  imprisonment  in  the 
state  prison  for  a  term  exceeding  ten  years, 
such  person  is  punishable  by  imprisonment  in 
the  state  prison  not  lesa  than  ten  years,  a  sen- 
tence for  less  than  ten  years  on  conviction 
for  an  assault  with  intent  to  rob,  of  a  per- 
aon  who  has  been  formerly  convicted  of  petit 
larceny,  though  perhaps  erroneous,  does  not 
render  the  judgment  void,  and  hence  habeas 
corpus  will  not  lie  to  release  the  person  so 
sentenced.— O'Neill,  In  re,  148  Cal.  634,  77 
Pae.  660. 

[n]  Where  an  indictment  showed  an  evi- 
dent  attempt  to  state  the  essential  facts  con- 
stituting the  crime  sought  to  be  charged,  of 
which  the  court  had  jurisdiction,  the  party 
charged  could  not  be  released  on  habeas  cor- 
pus.— Bunkers,  Ex  parte,  1  Cal.  App.  61,  81 
Pac.  748. 

Fob  AuTEOBrms  ntOH  Other  Statu: 
See  25  Gent  Dig.,  cols.  934-040,  §  2S. 

§  14.   Admiaidoii  to  BaO. 

[a]  Upon  application  to  supreme  court  for 
writ  of  hs.beas  corpus  for  purpose  of  giving 
bail  by  a  defendant  held  to  answer  by  {he 
police  court  without  bail,  upon  a  charge  of 
murder,  where  the  evidence  taken  upon  the 
preliminary  examination  shows  facts  suffi- 
cient  to  support  a  verdict  of  murder  in  the 
first  degree,  if  the  jury  should,  from  such 
facts,  find  the  existence  of  deliberation  or 
premeditation  on  the  part  of  the  defendant 
at  the  time  of  the  killing,  the  application  for 
bail  will  be  denied. — Curtis,  Ex  parte,  92  CaL 
188,  28  Pao.  223. 

Tom  AnTHOUTiES  fboh  Other  Statbb: 

See  26  Cent.  Dig.,  eols.  945,  946,  g  31. 

g  15.   Denial  of  Jury  Trial. 

[a]  The.  denial  of  a  jury  on  a  trial  for  a 
misdemeanor  does  not  affect  the  jurisdiction 
of  the  court,  and  is  an  error  which  cannot  be 
reached  by  habeas  corpus. — Miller,  Ex  parte, 
82  Cal.  454,  22  Pac.  1113. 

n>]  A  jury  trial  may  be  waived  in  any  civil 
ease  and  in  all  criminal  cases  not  amounting 
to  a  felony;  and  in  any  case  in  which  a  jury 
trial  may  be  waived,  and  in  which  a  jury 
trial  is  not  a  necessary  constituent  part  of 
the  court,  the  refusal  of  the  court  to  allow  a 
jury  is  mere  error,  and  cannot  be  reviewed 
opon  habeas  corpus. — Fife,  In  re,  110  Cal.  S, 
42  Pae.  809. 

ZL  JUBiSDionoN,  PBooBHonrea  amd 

BEUEF. 

jtraiSDicnoN,  I  16. 

  DISTRICT  JUDGE,  |  17. 

  FEDBKAL  PBI80NEB8,  |  IS. 

  ISUATES  OF  INSANE  ASYLUM,  |  1». 

TZHB  FOB  APFUOATION,  |  80. 


PLACE  OF  A^LICATION,  |  81. 
PARTIES,    I  28. 
PETITION',  I  88. 

  VERIFICATION,    |  84. 

ALLOWANCE  AND  ISSUANCE,  |  85. 

EFFECT  OF  ALLOWANCE— STAT  OF  FBOOSBD- 

INOS,    I  26. 
RETURN,    f  27. 

ISSUES  MADE  BT  RETURN,  i  88. 
EVIDENCE,   {  29. 
DISMISSAL  ON  RETURN,   i  80. 
HEARING  ON  WRIT  AND  RETURN,  |  81. 

  REHEARING,    |  82. 

SCOPE  OP  INgOIRT  AND  POWERS  OF  COURT— 

IN  OENERAL.   f  88. 

  ARREST  IN   CIVIL  ACTIONS,    |  84. 

  CUSTODY    OP    INFANTS,    |  34%. 

  CUSTODY  OP  INSANE  PEBSON,  |  85. 

  COMMITMENT      BEFORE  INDICTMENT. 

f  86. 

  COMMITUENT   ON   INDICTMENT,    1  87. 

  COMMITMENT  FOR  CONTEMPT,  |  88. 

  EXTRADITION,  f  89. 

  FINDINGS  OP  COURT.  1  40. 

  SUFFICIENCY  OP  EVIDENOB.  |  41. 

  PINAL  JUDGMENT,  1  42. 

—  PUNISHMENT,  |  43. 

  REDUCTION  OF  BAIL.  |  44. 

DISPOSITION   OF  PERSON— REMAHD  OB  BS- 
COMHITMENT,    |  4S. 

  DISCHARGE.  I  46. 

JUDGMENT  OR  ORDER.  |  47. 
RIGHT  TO  APPEAL,  1  48. 
CERTIORARI,    |  49. 
SECOND  APPLICATION,  |  SO. 

§  16.  Jurisdiction. 

[a]  Judge  of  every  court  of  record  has  juris- 
diction in  habeas  corpus. — ^Perkins,  In  re,  2 
Cal.  424. 

[b]  Under  the  habeas  corpus  act,  providing, 
that  such  writ  may  be  granted  by  the  su- 
preme court  or  any  judge  thereof,  or  any  dis- 
trict or  county  court  in  term  time,  or  by  any 
judge  thereof  in  term  time  or  vacation  the  writ 
should  not  issue  to  run  out  of  the  county  in 
which  the  prisoner  is  held  in  custody  unless 
good  cause  is  shown. — Ellis,  Ex  parte,  11  Cal. 
222. 

[c]  If  a  writ  of  habeas  corpus  is  issued  by 

the  supreme  court,  returnable  before  a  judge 
of  a  district  court,  the  measure  of  authority 
of  the  judge  is  the  same  as  would  have  been 
that  of  the  supreme  court  if  the  writ  had 
been  made  returnable  before  the  latter  tri- 
bunal.—People  V.  Booker,  51  Cal.  317. 

Fob  Adthobities  from  Other  States: 

See  25  Cent.  Dig.,  cols.  950-986,  SS  34,45. 

g  17.   Dlstxict  Jitdga. 

[a]  District  judge  has  same  authority  aa  su- 
preme court,  on  return  of  writ  of  habeas  cor- 
pus to  him  issued  by  that  eonrt — ^People  t. 

Booker,  51  Cal.  317. 

g  18.   Federal  PrisonetB. 

[a]  The  courts  or  judges  of  the  state  have 
no  authority  to  release  a  prisoner  upon  a  ha- 
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beos  corpus  when  the  prisoner'ie  in  tbe  cus- 
tody of  the  authoritiee  of  the  United  States 

Pursuant  to  a  judgment  of  conviction  by  a 
ederal  tribunal.— Le  Bur,  In  re,  49  Cal.  1S9. 

g  19.   IninatM  ot  Insaiie  Asylum. 

[a]  Under  act  of  March  31,  1897,  article  3, 
section  13,  declaring  that  anyone  in  custody 
as  an  insane  person  is  entitled  to  a  writ  of 
habeas  corpna  on  application  to  ' '  the  superior 
judge  of  the  eonn^^'  in  which  the  hospital  is 
located,  and  that  on  return  of  the  writ  the 
fact  of  his  ioaanity  shall  be  inquired  into,  tbe 
hearing  may  be  had  before  a  judge  called  in; 
Code  of  Civil  Procedure,  section  71,  providing 
that  a  judge  of  any  superior  court  may  hold 
the  superior  court  in  any  county  at  the  re- 
quest of  the  judge  thereof,  and  such  judge 
"■hall  hare  the  same  power  as  a  judge  there- 
of.*'—Gardner  T.  Jones,  126  CaL  614,  69  Pac. 
126. 


S  20.  Tins  for  Appllntlon. 

[a]  Accused  is  not  entitled  to  disoharge  be- 
cause case  was  continued  more  than  sixty 
days  before  expiration  of  thai  period. — Boss, 
Ex  parte,  82  OaL  110,  28  Pac.  1086. 

[b]  Though  defendant  is  entitled  to  have 
the  information  filed  against  him  dismissed 
under  Penal  Code,  section  1382,  which  pro- 
vides for  such  dismissal  "if  a  defendant, 
whose  trial  has  not  been  postponed  on  his 
application,  is  not  bronght  to  trial  within 
uxty  days  after  tbe  finding  of  the  indictment 
or  filing  of  the  information,"  he  is  not  en- 
titled to  a  discharge  on  habeas  corpus  until 
the  information  is  dismissed;  and  this,  though 
the  court  in  which  the  prosecution  is  pend- 
ing has  denied  his  motion  to  order  the  prose- 
cution dismissed.— Strong,  Ex  parte,  31  Pac 
574. 

Fob  AuTHORims  fbom  Othkb  States: 

Discbarge  of  prisoner  after  being  com- 
mitted for  trial:  100  Am.  St.  Bep.  29, 
note.  See,  also,  25  Cent  Dig.,  sola. 
989,  990,  8  48. 

§  81.  Plaes  of  Applleatlon. 

[a]  Writ  of  habeas  corpus  should  not  issue 
to  mn  out  of  county,  unless  for  good  cause 
shown — as  tbe  absence,  disability,  or  refusid 
to  act  of  the  local  judge,  or  other  reason  ahow- 
ing  that  the  object  and  reason  of  the  law  re- 
quire its  issnanee. — Ellis,  Ex  parte,  11  CaL 
222. 

[b]  The  legislature  can  never  have  intended 
that  a  party  imprisoned  under  sentence  of 
conviction  for  a  misdemeanor  should  have  the 
privilege  of  selecting  from  the  judiciary  of 
the  whole  state  tbe  individual  to  whom  he 
prefers  to  make  his  application,  however  dis- 
tant from  the  place  of  his  detention,  and  com- 
pel the  officer  having  him  in  charge  to  convey 
him,  at  the  expense  of  the  conaty. — Ellis,  Ex 
parte,  11  CaL  222. 


8  88.  FartlM. 

[a]  The  provisions  of  Statutes  of  1897,  page 
311,  section  13,  that  anyone  in  custody  as  an 
insane  person  is  entitled  to  a  writ  of  habeas 
corpus  upon  a  proper  application  made  "by 
a  relative  or  some  friend  in  his  behalf,"  do 
not  preclude  the  person  so  in  eoatody  from, 
on  his  own  behalf,  petitioning  for  sncb  writ.— 
Everett,  In  re,  138  Cal.  490,  71  Pae.  S66. 

Hob  AuTHOBmu  raox  Othxb  States: 
Sea  85  Ceat.  Di^^  eoL  990,  g  49. 

I 

S  8S.  Fttlttaa 

[a]  One  who  applies  upon  habeas  corpus  to 

be  admitted  to  bail  pending  an  appeal,  after 
conviction  for  the  crime  of  manslaughter, 
must  state  in  his  petition  facta  upon  which 
the  court  can  exercise  an  intelligent  discre- 
tion in  determining  the  question;  such  as  that 
injustice  has  been  done  him  during  the  trial, 
and  that  the  appeal  has  been  taken  in  good 
faith,  and  others  of  a  like  nature.- Yoll,  Ez 
parte,  41  Cal.  29. 

[b]  When  ground  of  petition  is  that  peti- 
tioner was  committed  without  probable  cause, 
it  must  set  out  evidence  on  examination  in 
■Qch  form  that  perjury  may  be  assigned  upon 
allegations  if  false.— Walpole,  Ex  parte.  84 
CaL  584, 84  Pac  308.  '  ' 

[e]  Petition  must  allege  facts  showing  il- 
legal imprisonment.— Walpole,  Ex  parte,  84 
Gal.  584,  24  Pac.  308. 

[d]  A  petition  for  a  writ  of  habeas  corpus 
to  release  one  held  on  a  criminal  charge, 
which  merely  alleges  that  no  evidence  was 
taken  in  the  preliminary  examination  show- 
ing or  tending  to  show  petitioner's  gnilt  is 
iuBuffieient.^aekley,  Ex  parte,  105  fM.  123, 
38  Pac  686. 

[e]  A  petition  for  habeas  corpus,  on  the 
ground  Uiat  petitioner  had  been  committed 
without  reasonable  or  probable  cause,  whleh 
does  not  set  forth  the  evidence  taken  at  the 
preliminary  examination,  is  bad. — Laidqne, 
Ex  parte,  139  CaL  204,  72  Pac  995. 

Fob  AuraoBimn  ntoc  Oran  Staibb: 

See  25  Cent.  Dig.,  cols.  990404,  (§  S0-5S. 

S  M.   VetUleatiaiL 

[a]  Petition  for  writ  nrast  be  rerifled.—  I 
Wa4>ole,  Ex  parte,  84  CaL  584,  24  Pac  808. 

[b]  A  petition  for  habeas  corpus  must  be 
verified,  and  must  allege  facts  showing  an 
illegal  imprisonment  as  distinguished  from  a 
statement  of  a  conclusion  from  the  facts; 
and  when  the  ground  of  the  petition  .is, 
that  the  prisoner  has  been  committed  with- 
out reasonable  or  probable  cause,  It  must  set 
out  what  the  evidence  on  the  examination  was 
in  such  form  that  perjuir  msj  be  assigned 
on  false  allegations. — ^Bnudej,  Ex  parte,  108 
Cal.  123,  38  Pac  686. 
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ToK  AuTHosrms  nou  Othzb  Statu: 

See  2S  Cent.  Dig,  eole.  W4,  995,  S8, 


S  S6.  AUowance  and  Imunoe. 

[a]  Although  the  eapreme  court  may  iaene 

the  writ  of  habeas  corpus,  its  allowance  in 
term  time  is  not  obligatory,  but  rests  in  the 
sound  legal  discretion  of  the  court.  To  allow 
it  may  1^  obligatory  the  judges  in  their 

individual  capacity. — ^Ellis,  Ex  parte,  11  CaL 
822. 

[b]  Under  Fenal  Code,  section  1475,  as 
amended  in  1905  (Stats,  and  Amend,  to  Code, 
1005,  p.  706,  c  544)  act  of  1897,  article  3,  sec- 
tion 8  (Stata.  1S97,  p.  329,  e.  227),  and  act  of 
1903  (State,  and  Amend,  to  Code  1903,  p.  4SS, 
e.  844),  held  that  on  an  applieatioB  to  the 
mpreme  court  for  habeas  corpus  to  obtain 
Applicant's  release  from  eonflnement  in  the 
state  hospital  for  the  insane,  that  the  writ 
would  be  ordered  issued  for  the  production  of 
the  applicant  before  a  certain  jud^e  of  the 
superior  court  for  the  hearing  of  evidence  on 
the  question  of  applicant's  sanity.— Glnry, 
Ex  parte  (Cal.  Sup.},  87  Pae.  580. 

Torn  ATTBoanB  noic  Otbb  Statu: 

See  25  Cent  Dig.,  eoli.  •95-998,  SS  M-ST. 

I  2e.  Bflaet  of  Anowanee  8tay  of  Piooeod- 
tags. 

[a]  Issuance  of  writ  of  habeas  corpus  does 
not  stay  nor  extend  time  within  which  in- 
formation most  be  filed  after  commitment. — 
Stemes,  Ex  parte,  82  Cal.  249,  23  Pac.  88,  40. 

F«  AvTBoairaa  nov  Othib  Statu: 
See  25  Cent  Dig.,  eoL  1002,  8  08. 

I  87.  Botnrn. 

[a]  Court  is  not  bound  to  accept  retnm  of 
officer  to  writ  as  true. — Stemes,  Ex  parte,  77 
Cal.  163,  11  Am.  St.  Bep.  251,  19  Pac.  275. 

[b]  On  babeae  corpus,  an  objection  tliat  the 
complaint  under  which  petitioners  were  eon- 
Tieted  does  not  state  a  cause  of  action  will 
not  be  considered,  where  the  complaint  is  not 
made  a  part  of  the  petition,  nor  referred  to 
in  the  return,  and  where  no  offer  was  made, 
on  the  submission  of  the  matter,  to  make  the 
complaint  a  part  of  the  record. — ^Rosenheim, 
In  re,  S3  Cal.  388,  88  Pac  878:  CoUins,  In  re, 
23  Pac  374. 

[e]  On  petition  for  a  writ  of  habeas  corpus 
by  one  convicted  of  selling  liquor  in  violation 
of  a  county  ordinance,  the  return  of  the  sher- 
iff need  not  show  that  the  ordinance  was 
properly  published.— Noble,  Ex  parte,  96  CaL 
362,  31  Pac  224. 

[d]  When  in  habeas  corpus  the  sheriff  re- 
tome  that  be  holds  the  prisoner  by  virtue  of 
a  commitment  to  the  house  of  correction  for 
three  years,  and  the  commitment  bears  a  date 
more  than  th'tee  years  old,  the  court  cannot 
eonsider    an  unauthenticated  statement  of 


dates  when  the  prisoner  escaped  and  was  re- 
captured, and  of  the  date  when  his  term  will 
end,  the  same  being  pinned  to  the  sheriff's 
retnm,  as  proof  lhat  the  prisoner  has  not  in 
^t  served  his  term.— Mnrphy,  Ex  pArte,  S7 
Pac  468. 

[e]  A  return  to  a  writ  of  habeas  corpus,  held 
insufficient  to  justify  the  officer  in  holding 
petitioner  in  custody. — Balcer,  Ex  parte  (CaL 
App.),  86  Pac  915. 

ToB  AvTHOBims  noH  Oms  Statu: 

See  25  Cent  Dig.,  eola.  1004-1010,  U 
65-73. 

8  88.  Iwoeo  Made  by  Return. 

[a]  Upon  the  filing  of  the  return  in  habeas 
corpus,  the  petition  is  treated  as  a  traverse  to 
it,  and,  if  any  of  the  matters  in  the  petition 
so  treated  are  denied,  it  is  incumbent  upon 
the  person  to  whom  the  writ  is  addressed  to 
join  iesue  upon  them,  so  that,  in  the  absence 
of  snch  iamie  joined,  the  facts  stated  in  tlie 
petition  will  be  taken  as  tme. — Smithy  In  re, 
14S  Cal.  368,  77  Pac  180. 

FOft  AVTBOUTm  TBOK  Othu  StATU! 
See  £5  Gent  Dig.,  cola.  1011-1014,  {  7S. 

8  89.  BrUflsioe. 

[a]  On  application  for  writ  of  habeas  eor- 
pua  alleging  that,  after  the  jury  had  dis- 
agreed on  the  trial  of  an  information  charg- 
ing petitioner  with  grand  larceny,  a  new  in- 
formation for  embezzlement  was  filed  against 
petitioner  without  a  new  examination  and 
commitment,  it  will  be  presumed  that  the 
depositions  taken  at  the  original  examination 
justified  the  information  for  embeaalement. — 
Kieholaa,  Ex  parte,  91  CaL  640,  88  Pae.  47. 

rb]  In  habeas  corpus  to  review  the  com- 
mitment of  one  accused  of  seduction,  evi- 
dence held  sufficient  as  to  previous  chas- 
tity of  the  prosecutrix  within  Penal  Code, 
section  268,  making  such  proof  essential  to 
conviction  in  such  cases,  to  warrant  the  com- 
mitment.— ^Vandiveer,  Ex  parte  (Cal.  App.), 
88  Pac  998. 

Fob  AnTHOEiTiEs  nou  Othbb  Statbb: 

^2  U  B.  A.  678,  note.   See,  also,  25  Cent. 
Dig.,  cols.  1014-1017,  88  77,  78. 

I  so.  Dismissal  on  Betaxn. 

[a]  Where  on  the  hearing  on  the  retnm  to 
an  application  for  a  writ  of  habeas  corpus  to 
compel  respondents  to  produce  the  body  of 
the  petitioner's  son,  fifteen  years  old,  it  con- 
clusively appears  that  he  left  hia  father  of 
his  own  ToUtion,  and  was  not  detained  by 
respondents,  to  whose  residence  he  came  after 
leaving  his  father,  and  tliat  he  had  left  them 
for  Honolulu  on  the  invitation  of  hia  sister, 
and  that  respondents,  merely  from  motives  of 
humanity,  furnished  him  with  sufficient  funds 
for  his  comfort  on  the  trip,  the  respondents 
must  be  discharged  and  the  writ  dismissed. — 
Christal,  In  re,  141  CaL  523,  75  Pac  103. 
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[b]  A  prisoner  will  not  be  discharged  on 
habeas  corpus  where,  from  the  return  of  the 
officer  having  him  in  custody,  it  appears  that 
be  is  held  under  an  information  in  due  form 
charging  him  with  forgery. — ^Finley,  Ex  parte, 
4  Pae.  881. 

Fob  AuTHoftrms  tbom  Othxb  States: 

8m  25  Cont.  Dig.,  eols.  1017,  1018,  {  70. 

§  31.   Hearing  on  Writ  and  Betnin. 

[a]  If  a  person  be  brought  before  the  court 
on  return  to  a  writ  of  habeas  corpus,  and  the 
person  in  whose  custody  he  is  neither  claims 
nor  shows  any  right  to  detain  him,  he  will 
be  discharged.— The  Queen  of  the  Bay,  1  CaL 
157. 

Fob  Authorities  nou  Othbb  States: 
See  25  Cent.  Dig.,  eols.  1018, 1019,  |  80. 

§  82.   BShMTlng. 

[a]  In  supreme  court,  a  petition  for  rehear- 
iag  in  habeas  corpus  case  will  not  be  allowed. 
Robinson,  Ex  parte,  71  Cal.  608,  12  Pac.  794. 

§  33.  Bove  ot  laxtpSij  and  Powm  of  Ooort 
—In  General. 

[a]  One  convicted  of  keeping  open  bar  on 
Sunday,  and  imprisoned  therefor,  applied  for 
a  writ  of  habeas  corjpus.  Held,  that  he  could 
not,  in  this  connection,  show  that  he  kept  a 
bar  in  a  hotel,  as  part  of  the  baainesa  of  the 
hotel,  by  way  of  defense. — Bird,  Ex  parte,  19 
Cal.  130. 

[b]  Functions  of  writ,  where  the  party 
appealing  to  its  aid  is  in  custody  under  pro- 
cess, does  not  extend  beyond  an  inquiry  into 
the  jurisdiction  of  the  court  by  which  it 
was  issued,  and  the  validity  of  the  process 
upon  its  face. — MeCuUough,  Ex  parte,  35  CaL 
97;  Cohn,  Ex  parte,  55  Cal.  193. 

[c]  Neither  a  court  nor  judge  will,  on  ha- 
beas corpus,  investigate  or  decide  the  ques- 
tion whether  a  jury  impaneled  to  try  the 
prisoner  was  properly  or  legally  discharged 
by  the  court,  because  of  its  inability  to  agree 
on  a  verdict. — McLaughlin,  Ex  parte,  41  Cal. 
211,  10  Am.  Eep.  272. 

[d]  Functions  of  writ  of  habeas  corpus  do 

not  extend  beyond  inquiry  into  jurisdiction 
of  court  and  validity  of  process  upon  its  face. 
Sternes,  Ex  parte,  77  Cal.  161,  11  Am.  St. 
Bep.  251,  19  Pac.  275. 

[e]  Only  inquiry  permissible  is  whether 
court  has  jurisdiction  of  person  and  subject 
matter.  Injustice  done  petitioner  cannot  be 
considered,- Ah  Men,  Ex  parte,  77  Cal.  203, 
11  Am.  St.  Eep.  263,  19  Pac.  380. 

[f]  Generally,  sufficiency  of  complaint  OT  in- 
dictment cannot  be  inquired  into  on  habeas 
corpus— McNulty,  Ex  parte,  77  CaL  166,  11 
Am.  St.  Rep.  257,  19  Pac.  237. 

[g]  Court  will  not  decide  constitutional  ques- 
tion not  fairly  presented  by  the  record. — ^Mor- 
lieon,  Ex  parte,  88  Cal.  113,  25  Pac  1064. 


[h]  Upon  an  application  for  a  release  on 
habeas  corpus  of  one  convicted  of  the  crime 
of  petit  larceny  in  the  police  court  of  Los 
Angeles,  it  is  unnecessary  to  determine  the 
precise  time  when  that  city  passed  into  the 
class  of  cities  entitled  to  police  conrta,  where 
it  is  apparent  that  it  certainty  changed  long 
prior  to  the  arrest,  conviction,  and  commit- 
ment of  the  petitioner. — Halsted,  Ex  parte, 
89  Cal.  471,  26  Pac.  061. 

[i]  Fact  that  persona  imprisoned  in  city 
jail  may  be  required  to  labor,  which  may 
impose  a  hardship  different  from  that  suffered 
by  persons  outside  of  aueh  cities,  cannot  be 
considered  upon  habeas  corpus. — Halsted,  Ex 
parte,  89  Cal.  471,  26  Pae.  961. 

[j]  In  proceedings  upon  habeas  corpus,  the 
court  will  not  determine  that  the  document 
nnder  which  the  petitioner  is  detained,  and 
which  ia  certified  by  the  clerk  to  be  a  true 
and  correct  copy  of  the  judgment  "entered" 
on  the  minutes  of  the  court,  is  to  be  dis- 
regarded on  the  production  of  another  docu- 
ment, certified  by  the  same  officer  to  be  a 
correct  copy  of  the  entry  of  judgment ' '  filed ' ' 
in  the  clerk's  office. — Williams,  Ex  parte,  89 
Cal.  421,  26  Pae.  887. 

[k]  Question  whether  ordinance  prohibiting 
sale  of  liquors  without  license  should  be  con 
strued  as  applying  only  to  keepers  of  saloons, 
and  as  not  intended  to  apply  to  business  of 
selling  beer  by  beer-bottling  company  without 
license,  cannot  be  considered  upon  habeas  cor- 
pus in  determining  whether  a  person  con- 
victed of  a  misdemeanor  in  aelling  beer  with- 
out a  license  should  be  discharged  from  re- 
atraint— Long,  Ex  parte,  114  Cal.  159,  45  Pae. 
1057. 

Fob  Authobities  ntOM  Othbb  States: 

Judgment  or  process,  extent  to  which 
court  may  go  behind  upon  habeas  cor- 
pus: 26  Am.  Dec.  40,  note;  39  L.  B.  A. 
449,  note.  See,  also,  25  Cent.  Dig., 
cols.  1020-1025,  §§  81,  82. 

I  84.   Axnst  In  Oivil  AcUona. 

[a]  In  a  proceeding  supplementary  to  execu- 
tion, the  judge  of  the  court  where  the  judg- 
ment was  rendered  committed  the  defendant 
to  jail  until  he  should  deliver  a  certain  policy 
of  insurance  to  the  sheriff.  Held,  that  the 
judge  bad  jurisdiction  in  the  matter,  and  that 
this  .court  could  not  determine  on  habeas  cor- 
pus whether  his  decision  was  correct  or  not. — 
McCullough,  Ex  parte,  35  Cal.  97. 

§  34ys.   Custody  of  Infants. 

[a]  Where  it  ia  to  the  manifest  interest  of 
a  child  to  remain  with  relatives  of  her  de- 
ceased father,  who  have  always  had  the  care 
of  her,  and  who  are  amply  able  and  desirous 
to  provide  for  her  maintenance  and  education, 
while  her  mother  has  no  means  to  support  her 
unless  they  are  furnished  by  her  husband,  a 
man  of  small  means,  and  the  child  is  deeply 
attached  to  auch  relatives,  while  she  looks  on 
her  mother  as  a  stranger,  a  writ  of  habeas 
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corpus  for  llie  poBBesBion  of  the  child,  isaned 
on  petition  of  the  mother,  will  be  discharged. 
Gates,  In  re,  95  Cal.  161,  30  Pac.  596. 

[b]  Tinder  Code  of  Civil  Procedure,  section 
1747,  providing  that  the  appointment  of  a 
guardian  for  an  infant  may  be  made  on  the 
petition  of  a  relative,  and  that  before  making 
the  appointment  the  court  must  cause  such 
notice  as  it  deems  reasonable  to  be  given  to 
any  person  having  the  care  of  the  minor  and 
■neh  relatives  of  the  minor  residing  in  the 
eonnty  as  the  court  may  deem  proper,  tlie  ap- 

S ointment  of  an  alleged  father  of  a  minor  as 
er  guardian,  in  whose  care  she  was,  on  his 
petition  and  acquiescence,  after  notice  given 
to  him  as  the  only  relative  resident  of  the 
county,  involves  a  finding  that  petitioner  was 
her  father,  and  its  validity  must  be  upheld  in 
a  habeas  corpus  proceeding  qnestioning  bis 
paternity. — Chin  Mee  Ho,  In  re,  140  Cal.  263, 
73  Pac.  1002. 

[e]  Writ  issued  against  parties  furnishing 
son  fifteen  years  old  with  funds  to  go  to 
Honolulu,  pnrely  from  motives  of  humanity, 
and  with  no  intent  to  deprive  parent  of  his 
enstody,  mast  be  dismissed. — Christal,  In  re 
141  CaL  524,  585,  76  Pac.  103. 

§  36.   Onstody  of  Insane  Pmons. 

[a]  Under  sections  13  and  14  of  article  3 
of  the  insanity  law  of  March  31,  1897,  and 
the  provisions  of  the  Penal  Code  regulating 
the  commitment  of  persons  charged  with 
crime,  a  person  who  has  been  duly  committed 
to  a  hospital  for  the  insane  by  the  superior 
court  pending  his  trial  upon  a  criminal  charge, 
has  the  right,  under  section  1473  of  the  Penal 
Code,  and  section  5  of  article  1  of  the  con- 
stitution, to  institute  and  prosecute  a  writ 
of  habeas  corpus  in  the  superior  court  of  the 
county  in  whicn  the  hospital  is  located,  to 
have  it  determined  that  be  has  recovered  his 
sanity,  and  is  entitled  to  be  discharged  from 
the  hospital  and  redelivered  to  the  sheriff 
of  the  county  from  which  he  was  committed; 
and  such  proceeding  may  be  instituted  and 
such  action  had,  although  the  medioal  super- 
intendent of  the  hospital  fails  or  refuses  to 
act  in  the  matter. — Gardner  t.  Jones,  126  Cal. 
614,  59  Pac.  126. 

[b]  'Where  the  medic^  snperintendent  re* 
fuses  to  act,  and  resort  is  had  to  the  court,  the 
judge  has  power,  in  the  habeae  corpus  pro- 
ceedings, not  only  to  adjudge  the  patient  to 
be  sane,  but  to  order  him  redelivered  to  the 
sheriff  to  be  dealt  with  under  the  Penal  Code. 
Gardner  t.  Jones,  126  Cal.  614,  59  Pao.  126. 

I  38.           OommltmaDt  Before  bidletment. 

[a]  Upon  retam  to  writ  it  is  proper  for 
court  to  look  into  depositions  taken  before 
the  committing  magistrate,  in  order  to  ascer- 
tain whether  there  is  probable  cause  to  sup- 
pose that  a  felony  bas  been  committed  by  the 
prisoner. — People  v.  Smith,  1  CaL  9. 

[b]  If  order  of  commitment  be  sufficient  in 
■nbstance  it  will  be  held  good  on  habeas  cor- 
pus,  although  it  eontain  more  than  is  neoes* 


sary  to  be  stated  therein.  The  unnecessary 
matter  will  be  regarded  as  surplusage. — Peo- 
ple V.  Smith,  1  CaL  9. 

[e]  Where,  on  habeas  corpus  proceeding  in- 
stituted by  a  prisoner  after  an  order  of  com- 
mitment had  been  made,  it  appears  that  there 
existed  probable  cause  to  suppose  that  he  was 
guilty  of  felony,  the  court  will  not  inquire 
into  the  validity  of  an  affidavit  or  the  war- 
rant of  arrest  issued  thereon,  as  the  objection 
to  that  should  have  been  made  at  the  time. — 
People  V.  Smith,  1  Cal.  9. 

[d]  Where  return  shows  valid  commitment 
by  court  having  jurisdiction,  error  in  proceed- 
ings will  not  be  reviewed. — Miller,  Ex  parte, 
82  CaL  455,  22  Pac.  1113. 

fe]  It  is  duty  of  court  panting  writ  of 
habeas  corpus  to  inquire  into  question  of 
reasonable  or  probable  cause  for  commitment, 
notwithstanding  filing  of  information  against 
accused. — Sternes,  Ex  parte,  82  Cal.  246-24S, 
23  Pac.  38,  40. 

[f]  Prisoner  will  not  be  released  on  ground 
of  want  of  reasonable  or  probable  cause  for 
commitment  when  there  is  some  evidence 
tending  to  show  commission  of  offense. — 
Becker,  Ex  parte,  86  Cal.  402,  25  Pac.  9. 

[g]  Where  evidence  discloses  prima  facie 
ease  against  accused,  he  will  not  be  released 
on  ground  of  want  of  probable  cause  for  com- 
mitment.—Palmer,  Ex  parte,  86  Cal.  632,  25 
Pac.  130. 

[h]  On  application  for  discharge  on  habeas 
corpus,  asked  on  the  ground  that  petitioner 
was  eommittefl  for  obtaining  money  under 
false  pretenses,  witbout  probable  cause,  in 
that  the  false  pretenses  were  not  proven  by 
corroborating  circumstances  in  addition  to 
the  testimony  of  one  witness,  as  required  by 
Penal  Code,  section  1110,  the  evidence  must 
be  taken  as  establishing  all  that  "it  tends  to 
prove.— Chatfleld,  Ex  parte,  36  Pac.  948. 

[i]  Rule  governing  a  review  in  a  habeas  cor- 
pus proceeding  of  the  credibility  of  witnesses 
at  a  preliminary  hearing  stated. — Vandiveer, 
Ex  parte  (CaL  App.},  88  Pac.  993. 

[j]  In  habeas  corpus  to  review  a  commit- 
ment on  a  preliminary  examination,  held,  that 
the  court  will  only  examine  the  evidence  to 
ascertain  whether  the  commitment  is  with 
reasonable  or  probable  cause. — Vandiveer,  Ex 
parte  (CaL  App.},  88  Pae.  993. 

I  87.   Ommnltment  oa  bidletment. 

[a]  The  statement  in  an  indictment  of  some 
offense  known  to  the  law  is  essential  to  the 
jurisdiction  of  the  court,  and  is,  therefore, 
under  well-settled  rules  a  fact  which  may  be 
inquired  into  upon  habeas  corpus. — Corryell, 
In  r".  22  CaL  178. 

[bl  Where,  upon  application  for  discharge 
by  habeas  corpus,  it  appears  that  the  prisoner 
by  virtue  of  a  commitment  in  due  form  is 
detained  to  answer  an  indictment  pending  in 
a  criminal  court,  the  court  hearing  the  appU* 
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cation  m&j  proceed  to  inqoire  whether  the  io- 
dictmeot  charges  an;  offenae  known  to  the 
law,  and,  Qpon  determining  that  it  does  not^ 
may  diseliarge  the  prisoner. — Corrrell,  In  re, 
22  CaL  178. 

[c]  Upon  habeas  corpus,  if  the  court  whose 
judgment  is  assailed  be  one  of  competent  jur- 
isdietioQ,  to  render  a  final  jadgment  of  the 
character  appearing,  the  onlj  inquiry  will  be 
whether  the  judgment  as  rendered  is  apon 
its  face  certain  and  definite  in  stating  what 
minishment  the  prisoner  is  to  suffer. — Murray, 
Ex  parte,  43  Cal  455. 

[d]  Where  tb«  record  of  an  inferior  eonrt 
shows  a  conviction  for  an  act  which  is  not  a 
crime,  the  defendant  convicted  is  entitled  to  a 
discharge  on  habeas  corpus, — Kearny,  "Six 
parte,  55  Cal.  212. 

[ej  Inquiry  may  extend  to  question  whether 
indictment  charges  offense  known  to  law.— 
Kowalsky,  In  re,  73  CaL  122,  14  Pac.  899. 

[f]  If  defective  indictment  shows  that  of- 
fense has  been  committed,  of  which  court  has 
jurisdiction,  prisoner  cannot  be  discharged  on 
habeas  corpus. — Kowalsky,  In  re,  73  122, 
14  Pac.  399. 

[g]  Convict  serving  time  in  penitentiary  and 
brought  therefrom  and  convicted  of  murder 
cannot,  on  writ  of  habeas  corpus,  after  trial, 
claim  that  court  had  no  power  to  cause  him 
to  be  brought  out  of  prison  to  be'  tried,  and 
objection  then  that  warden  of  prison  was 
entitled  to  his  custody  until  he  had  served  his 
term  comes  too  late.— Clark,  Ex  partOi  85  Cal. 
203,  24  Pae.  786. 

[h]  Where  a  judgment  of  conviction,  regular 
on  its  face,  is  rendered  against  a  vagrant 
under  Penal  Code,  section  647,  he  will  not  be 
released  from  confinement  in  the  house  of  cor- 
rection on  habeas  corpus  on  the  ground  that 
the  first  clause  of  that  section  is  unconstitu- 
tional; it  not  appearing  under  which  clause  he 
was  convicted. — Morrison,  Ex  parte,  88  CaL. 
112,  25  Pac.  1064, 

[i]  Act  of  March  11,  1889,  section  19,  0vea 
to  the  person  accused  the  right  to  a  private 
examination  on  the  question  whether  he 
ought  to  be  committed  to  the  reform  school, 
unless  his  parents  demand  a  public  triaL 
Held,  where  a  boy  of  fifteen,  having 
been  convicted  of  petit  larceny  and  sentenced 
to  the  reform  school,  sued  out  a  writ  of 
habeas  corpus,  and  alleged  in  his  petition 
therefor  that  he  did  not  demand  a  public 
trial  or  waive  a  private  examination,  but  did 
not  state  that  he  demanded  a  private  examin- 
ation, and  it  appeared  that  the  trial  court, 
after  a  plea  of  guilty  was  entered  by  the  peti- 
tioner, heard  testimony,  and  found  that  the 
petitioner  was  a  suitable  person  to  be  com- 
mitted to  the  reform  school,  that  such  adjudi- 
cation was  conclusive,  as  far  as  the  proceed- 
ing on  the  writ  of  habeas  corpus  was  concern- 
ed.—Liddell,  Ex  parte,  98  CaL  633,  29  Pac 
251. 

[j]  On  application  for  writ  of  habeas  corpus 
for  failure  to  bring  petitioner  to  trial  after 


reversal  of  his  conviction  and  granting  of  a 
new  trial,  orders  recalling  the  remittitur  and 
granting  a  rehearing,  resulting  in  an  affirm- 
ance of  the  conviction,  eannot  be  impeached. 
Gallagher,  Ex  parte,  101  CaL  118,  85  Pae.  449. 

g  38.   Owniiiltmeat  for  Oontampt 

[a]  Before  committing  a  witness  for  refus- 
ing to  testify  before  the  grand  jury,  the 
questions  should  again  be  pnt  to  him  by  the 
court,  but  neglect  to  do  this  will  not  lead  the 
higher  court  to  discharge  him  on  habeas  cor- 
pus.—Bowe,  Ex  parte,  7  CftL  181. 

[b]  The  order  of  an  inferior  court  in  case  of 
contempt  is  open,  as  to  the  legality  of  the 
orders  disobeyed,  on  review  on  habeas  corpus 
in  the  higher  eonrt. — Bowe,  Ex  parte,  7  Cat. 
181. 

[^J  The  court,  on  habeas  corpus  to  review 
a  commitment  for  contempt,  cannot  question 
the  regularity  of  the  proceedings,  nor  the 
propriety  of  the  judgment  on  the  facts.  The 
only  question  it  may  consider  is  the  power 
of  the  court  to  make  the  order  in  question.— 
Perkins,  In  re,  18  CaL  60^ 

[A]  Upon  application  for  habeas  corpus  by 
an  executor  in  custody  for  contempt  for  re- 
fusing to  pay  over  money  under  a  decree  of 
distribution  of  the  superior  court,  held,  that 
that  court  had  jurisdiction,  and,  the  proceed- 
ings being  regular  and  valid  on  their  face,  tho 
prisoner  was  not  entitled  to  the  writ.— Cohn, 
Ex  parte,  S5  Cal.  198. 

[e]  One  cannot,  by  habeas  corpus,  retry  is- 
sues of  fact  which  have  been  found  against 
him  in  another  court,  by  order  of  which  ht 
has  been  adjudged  in  contempt.— OottreU,  Ex 
parte,  59  Cal.  420. 

[f]  Prisoner  nnder  commitment  will  be  dis- 
charged on  habeas  corpus,  where  be  had  no 
notice  of  the  order  for  the  disobedience  of 
which  he  was  punished,  and  had  no  oppor- 
tunity to  show  cause  why  he  should  not  bt 
imprisoned. — ^Bush,  Ex  parte,  00  CaL  5. 

[g]  Penal  Code,  section  1480,  requires  a 
person  to  whom  a  writ  of  habeas  corpus  is 
served  to  make  a  return  thereto,  and  that  if 
the  party  is  detained  by  virtue  of  any  wri^ 
warrant,  or  written  authority,  a  copy  thereof 
shall  be  annexed  to  the  return.  A  retnrn  to 
a  writ  sued  out  by  a  witness  committed  for 
contempt  in  refusing  to  answer  a  question  did 
not  show  that  the  question  was  competent  and 
material,  nor  was  such  fact  shown  in  any 
other  way.  Held,  that  the  prisoner  should  be 
discharged. — Zeehandelaar,  Ex  parte,  71  CaL 
238,  12  Pac.  269. 

[h]  Upon  the  hearing  of  a  petition  for 
habeas  corpus,  where  it  appears  that  the  peti- 
tioner was  committed  for  contempt  in  not 
paying  alimony,  the  fact  that  he  has  since 
filed  his  petition  in  insolvency,  and  obtained 
a  preliminary  order  thereon,  does  not  alone 
entitle  him  to  his  release,  where  the  superior 
court,  in  making  the  order,  found  as  a  fact 
that  petitioner  was  able  to  comply  with  it; 
and  the  correctness  of  that  finding  will  not  bo 
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ioqaired  Into  apon  habeas  corpas.— WUmb, 
Ex  parte,  73  Cal.  97,  14  Pac  393. 

[i]  The  jadffment  eonrieting  petitioner  of 
eontempt  recited  that  a  writ  of  habeas  cor- 
pus was  duly  served  upon  him,  requiring  him 
to  produce  the  body  of  the  person  therein 
named,  and  that  petitioner  made  return  that 
such  person  was  not  in  his  custody  at  the  time 
of  the  issuance  or  serrice  of  the  writ,  where- 
upon the  judge  proceeded  to  take  testimony  as 
to  said  matter;  and  it  appearing  that  such  per- 
son was  in  his  custody,  and  that  it  was  in  his 
power  to  produce  him  when  the  writ  was  serv- 
ed, and  tlie  bearing  having  been  continued 
to  enable  him  to  produce  the  body  of  such  per- 
son, which  he  had  failed  to  do,  he  was  there- 
fore adjudged  guilty  of  contempt.  Held  that, 
as  the  court  has  jurisdiction  to  render  the 
judgment,  it  could  not  be  collaterally  attack- 
ed, in  a  habeas  corpus  proceeding,  by  show- 
ing that  the  person  required  to  be  produced 
was  not  in  petitioner's  custody,  and  that  the 
writ  was  not  duly  served  on  petitioner. — 
Stemea,  Ex  parte,  77  CaL  11  Am.  8t  Bep. 
261,  19  Pae.  270. 

[j]  After  final  judgment  In  proceedings  to 
punish  for  contempt,  where  the  court  had 
jurisdiction  of  the  subject  matter,  alleged  ir- 
regularitiea — that  defendant  was  arrested  in 
one  coun^  by  the  deputy  sheriif  of  another, 
or  that  he  was  arrested  in  the  night  without 
an  indorsement  of  authority  therefor  on  the 
warrant,  or  that  the  warrant  did  not  show  on 
its  face  facts  authorizing  the  arreet,  or  that 
he  was  given  a  fictitious  name  In  the  warrant, 
and  was  not  otherwise  described — cannot  be 
inquired  into  on  habeas  corpus;  the  judgment 
of  the  court  being  eonclnsive,  under  Code  of 
Civil  Procedure,  section  1222,  especially  where 
it  recites  that  defendant  was  duly  brought 
into  court  pursuant  to  the  warrant,  and  that 
the  person  proceeded  against  by  the  fictitious 
name  answered  by  his  true  name. — Ah  Men, 
Ex  parte,  77  Cal.  198,  11  Am.  St.  Bep.  263, 
19  Pac  380;  Fong  Ten  Yon,  Ex  parte,  19  Pac. 
600. 

[k]  On  habeas  corpus  the  court  can  only  in- 
quire into  the  jurisdiction,  but  not  into  the 
correctness  of  the  findings  on  which  the  con- 
▼iction  for  contempt  is  based. — Spencer,  £x 
parte,  83  Cal.  480,  17  Am.  St  Bep.  266,  23 
Pac.  395. 

[1]  In  habeas  corpus  proceedings  by  one 
imprisoned  for  eontempt,  the  findings  of  fact 
recited  in  the  order  of  commitment  cannot 
l>e  questioned.-^lark,  Ex  parte,  110  CaL  405, 
42  Pae.  906. 

[ml  Upon  writ  of  habeas  corpus,  sued  out 
by  the  husband,  who  has  been  ai^udged  guilty 
of  contempt  in  violating  injunction,  the  ques- 
tion whether  injunction  was  warranted  by 
eirenmstanees,  or  was  abuse  of  discretion, 
cannot  be  eon8ideTed.-r-Wbite,  In  le,  113  CaL 
282,  45  Pac.  323. 

[n]  One  imprisoned  under  void  eontempt 
proceedings  will  be  released  on  habeas  corpus. 
Edgar,  Ex  parte,  119  CaL  127,  61  Pac.  29. 

[o]  One  who  has  been  adjudged  insolvent  in 
involuntary  proceedings,  and  imprisoned  for 


contempt  for  falling  to  appear  and  answer 

as  to  his  property,  cannot  be  discharged  on 
habeas  corpus  on  the  ground  that  he  has 
been  discharged  from  his  debts  in  subsequent 
voluntary  insolvency  proceedinga.— Clarke,  In 
re,  125  Cal.  388,  58  Pac.  22. 

[p]]  A  certified  copy  of  the  minutes  of  a  su- 
perior court,  reciting  that  in  a  certain  ease 
petitioner,  the  district  attorney,  was  sworn 
and  examined  as  a  witness  for  the  defense, 
and  on  refusing  to  answer,  after  being  order- 
ed to  do  so  by  the  court,  was  adjudged  in 
contempt,  and  ordered  committed  to  jail  until 
he  should  answer  the  interrogatories,  was  in- 
sufficient to  show  jurisdiction  of  Uie  court  to 
punish  petitioner  for  contempt  or  to  sustain 
his  incarceration.— Itoar,  Ex  pute,  146  CaL 
132,  79  Pae.  868. 

[q]  Where  a  district  attorney,  on  being 
sworn  as  a  witness  in  a  criminal  case,  refused 
to  testify,  after  being  ordered  to  do  so  by  the 
eonrt,  and  was  thereupon  committed  for  con- 
tempt, the  reporter 's  notes  of  the  proceedings 
leading  up  to  the  order  of  contempt  was  no 
part  of  the  record  of  such  contempt 'proceed- 
ings.—Hoar,  Ex  parte,  146  CaL  132,  79  Pae. 
853. 

[r]  Code  of  Civil  Procedure,  ssetioB  1211, 

Erovides  that  when  a  contempt  is  committed 
1  the  immediate  view  or  presence  of  the  court 
or  judge  in  chambers,  it  may  be  punished  sum- 
marily, and  that  an  order  must  be  made  recit- 
ing the  facts  as  occurring  in  such  immediate 
view  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  bo'  punished  as  therein 
prescribed.  Held,  that  under  sneh  section  the 
jurisdiction  of  every  court  to  punish  for  con- 
tempt is  special  and  limited,  and  its  authority 
to  render  judgment  must  be  shown  by  the 
record  of  conviction. — Hoar,  Ex  parte,  146 
CaL  132,  79  Pac.  853. 

fOB  AUTHOBITIES  nOH  OTHKB  STATES: 

Belief  of  party  sentenced  for  eontempt: 
82  Am.  St.  Bep.  417,  note. 


S  89. 


Extradition. 


[a]  The  judiciary  have  jurisdiction  by 
habeas  corpus  to  investigate  cases  where  a 
party  is  arrested  as  a  fugitive  from  justice 
escaped  from  another  state. — ^BCanohester,  Ex 
parte,  5  CaL  237. 

[b]  Whore  a  party  escaped  from  another 
state,  is  arrested  as  a  fugitive  from  justice, 
the  judiciary,  by  a  writ  of  habeas  corpus, 
have  jurisdiction  to  examine  into  the  case; 
and  though  the  courts  possess  no  power  to 
control  the  executive  discretion,  and  compel  a 
surrender,  yet,  the  encntive  having  onoe  act- 
ed, that  discretion  may  be  examined  into, 
in  every  case  where  the  liberty  of  the  subject 
is  involved.— Manokester,  Ex  parte,  S  CaL  287. 

[e]  The  governor  of  the  state  issuing  the 
requisition  for  the  fugitive  is  the  only  proper 
judge  of  the  authenticity  of  the  affidavit; 
and  the  judge,  on  habeas  corpus,  cannot  go 
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behind  bis  action  to  inquire  whether  the  affi- 
davit was  a  foreerr. — Manehester,  Ex  i»urte, 
5  Cal.  237.  7        r-  » 

[d]  On  habeas  corpus  to  prevent  extradition 
of  one  charged  with  an  offense  against  the 
laws  of  another  state,  the  regularity  of  the 
proceedings  before  the  extradition  is  not  re- 
viewable. — Letcher,  Ex  parte,  145  Cat  568, 
79  Pac.  65. 

9  40.   Findings  of  Ooort. 

[a]  On  application  for  writ,  supreme  court 
cannot  inquire  into  correctness  of  lower 
court's  finding  that  defendant  was  financially 
able  to  pay  alimony. — Wilson,  Ex  parte,  73 
Cal.  98,  14  Pac.  393. 

[b]  Under  a  writ  of  habeas  corpus,  the  court 
can  only  inquire  into  the  jurisdiction,  but  not 
into  the  correctness  of  the  findings  on  which 
tbe  conviction  is  based.— Spencer,  In  re,  83 
Cal.  460,  23  Pac.  395. 

[c]  Error  in  findings  of  court  cannot  be  re- 
viewed on  habeas  corpus. — Willianis,  Ex 
parte,  87  Cal.  81,  24  Pac.  602. 

§  41.   <8nfficl«iicy  of  ETldence. 

[a]  On  habeas  corpas  coart  will  not,  ordin- 
arily, look  into  sufficiency  of  evidence  to 
prove  facts  constituting  ofFeDse.— McNulty, 
Ex  parte,  77  CaL  166, 11  Am.  St  Sep.  257,  19 
Pac.  237. 

[b]  Sufficiency  of  evidence  to  support  con- 
viction for  contempt  cannot  be  reviewed  on 
habeas  corpus. — Acock,  Ex  parte,  84  CaL  55, 
23  Pac.  1029. 

[c]  Sufficiency  of  evidence  to  sustain  con- 
viction cannot  be  reviewed  on  habeas  corpus. 
WiUUma,  Ex  parte,  87  CaL  81,  24  Pac.  602. 

[d]  Under  Statutes  of  1889,  page  404,  sec- 
tion 20,  authorizing  the  annulment  of  time 
allowance  by  the  state  prison  board,  for  the 
violation  of  the  rules  of  the  prison  by  a  con- 
vict, on  the  hearing,  after  notice  to  the  con- 
vict, where  the  prisoner  is  given  a  hearing, 
habeas  corpus  will  not  lie  to  determine 
whether  the  evidence  was  saffieient  to  au- 
thorize tbe  annulment  by  the  board  of  hia 
good  behavior  time  allowance.— EInowIton,  In 
re,  136  Cal.  107,  68  Pac.  480. 

[e]  The  sufficiency  of  the  evidence  before  a 
grand  jury  to  warrant  the  indictment  found 
by  it  cannot  be  inquired  into  on  habeas  cor- 
pus, though  it  was  taken  down  by  a  stenog- 
rapher, as  anthorized  by  PeniU  Code,  section 
925,  as  amended  by  Statutes  of  1897,  page 
204,  chapter  142.— Kennedy,  In  re,  144  CaL 
634,  78  Pae.  34,  67  L.  B.  A.  406. 

§  42.   Final  Judgment. 

[a]  Judgment  of  court  of  inferior  jurisdic- 
tion is,  to  a  great  extent,  as  immune  from 
attack  by  writ  of  habeas  corpus  as  judgment 
of  higher  court. — Turner,  Ei  parte,  75  Cal. 
227,  61  Pac.  898. 


[b]  Attack  on  judgment  rendered  in  habeas 
corpus  proceedings  is  subject  to  rules  ap- 
plicable to  collateral  attack  in  other  Cases. — 
Sternes,  Ex  parte,  77  Cal.  162, 11  Am.  St  Bep. 
251,  19  Pae.  275. 

§  43.   PnnisluiMnt. 

[a]  Whether  offense  is  Sufficient  to  justify 
extreme  penalty  is  not  determinable  on  habeas 
corpus.— Miller,  Ex  parte,  89  CaL  42,  26  Pac 
620. 

S  44.   Seduction  of  BaO. 

[a]  In  proceedings  on  habeas  corpus,  where 
the  petitioner  has  been  indicted,  his  guilt  will 
be  assumed  upon  an  application  for  reduction 
of  bail. — Duncan,  In  re,  53  CaL  410. 

[b]  In  proceedings  on  habeas  corpus  tbe 
court  will  not  assume  the  functions  of  the 
court  committing  the  prisoner  to  bail,  and 
to  authorize  interference  the  bail  demanded 
must  be  per  u  excessive. — Duncan,  In  re,  53 
Cal.  410. 


g  45.  Disposition  of  Person — ^Bomand  or  Be- 
conunttnesit. 

[a]  Where,  on  habeas  corpus,  tbe  offense 
charged  is  so  defectively  set  forth  in  the 
commitment  that  the  party  cannot  be  held 
thereunder,  but  it  appears  from  the  papers 
that  he  ought  not  to  be  discharged,  the  judge 
bearing  tbe  api^ication  will  hold  the  party 
for  examination.— Branigan,  In  re,  19  Ou. 
133. 

[b]  When  it  appean  on  habeas  corpus  that 
the  petitioner  is  not  in  custody  under  ihe 
proper  process,  but  that  there  ie  a  judgment 
of  imprisonment  against  him  in  the  place  of 
his  present  confinement,  he  will  be  remanded, 
and  a  reasonable  time  allowed  the  respondent 
to  obtain  the  proper  process  and  make  return 
thereof  ^Bin£  In  re,  28  Cal.  247. 

[e]  If  a  person  is  held  in  prison  on  a  void 
process  of  commitment,  though  it  is  the  duty 
of  the  court  to  release  him,  as  far  as  that 
process  is  concerned,  yet  if  there  is  a  valid 
judgment  of  imprisonment  against  the  prison- 
er, rendered  by  a  competent  court  of  criminal 
jurisdiction,  of  which  a  certified  copy  can  be 
obtained,  it  is  the  duty  of  the  court,  when 
brought  before  it  by  habeas  corpus,  to  retain 
the  prisoner  until  a  reasonable  time  allowed 
for  the  purpose  of  producing  it  has  elapsed, 
and,  if  it  is  produced,  to  remand  him.— 
Gibson,  Ex  parte,  31  Cal.  619, 91  Am.  Dee.  546. 

[d]  Where  evidence  shows  that  accused  is 
not  guilty  of  crime  charged,  but  of  another 
crime,  he  should  not  be  discharged  on  habeas 
corpus,  but  may  be  held  until  another  informa- 
tion can  be  filed.— Eeil,  Ex  parte,  85  Cal.  809, 
24  Pae.  742;  li£iller,  Ex  parte,  24  Pae.  748. 

Fob  Authobities  fbosc  Othxb  States: 

See  25  Cent  Dig.,  cols.  1071-1074,  §  9S. 
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{  46.   INaclurge. 

[a]  On  habeas  corpus  to  discharge  one  im- 
prisoned for  nonpayment  of  a  fine,  on  the 
ground  that  the  judgment  does  not  speeify 
the  length  of  imprisonment,  he  will  not  be 
discharged  if  the  statute  time  has  not  ex- 
pired.— ^People  V.  Markham,  7  Cal.  208. 

[b]  A  police  court,  having  jurisdiction  of  an 
offense  and  'of  the  person  of  one  convicted 
thereof,  sentenced  him  to  pay  a  fine  of  twenty 
dollars,  or  to  be  imprisoned.  The  ordinance 
under  which  the  convictioik  was  had  provided 
for  the  imposition  of  a  fine  of  one  hundred 
dollars  or  imprisonment,  but  not  for  a  fine  of 
a  less  amount.  Held,  on  habeas  corpus,  that 
the  sentence  was  void,  and  that  the  case 
should  not  be  remanded  to  the  police  court, 
but  that  the  prisoner  should  be  discharged. — 
Bemert,  Ex  parte,  62  CaL  524. 

Fob  Authobities  ntou  Other  States: 

See  25  Cent.  Dig.,  cols.  1074,  1075,  §  100. 

§  47.   Jndgmmt  or  Order. 

[a]  The  judgment  on  a  writ  of  habeas  corpus 
does  not  determine  the  question  of  the  claim 
of  the  prisoners  to  freedom.  It  leaves  that  to 
future  adjudication. — Perkins,  Ez  parte,  2  Cal. 
424.  , 

■  [b]  Doctrine  of  res  adjudioata  does  not  ap* 
ply  to  habeas  corpus  proceedings. — ^Perkins, 
Ex  parte,  2  Cal.  424. 

[e]  The  discharge  of  a  prisoner  accused  of 
murder  upon  habeas  corpus  by  reason  of  his 
not  having  been  bronght  to  trial  within  sixty 
days  after  a  mistrial  of  his  ease,  and  of  his 
having  been  thus  denied  his  constitutional 
right  to  a  speedy  trial,  is  not  a  bar  to  a  future 
prosecution  for  the  same  offense. — ^Begerow, 
In  re,  130  Gal.  293,  68  Pac.  773. 

[d]  Bule  33  (78  Pac.  xiii),  providing  for 
transfer  of  causes  on  failure  of  three  of  the 
justices  of  a  district  court  to  agree  does  not 
apply  to  habeas  corpus  proceedings  under 
Constitution,  article  6,  section  4. — ^tes,  Ex 
parte  (Cal.  App.),  83  Pac.  261. 

Poa  AnTHOEITIES  FEOM  OTHEE  STATES: 

07  L.  R.   A.   783,  note.    See,  also,  25 
Cent.  Dig.,  cols.  1075,  1078,  g  101, 

%  48.   Bight  to  AppeaL 

[a]  By  the  act  of  April  20,  1852,  the  power 
of  hearing  and  determining  writs  of  habeas 
corpus  is  vested  in  the  judge  of  every  court  of 
record  in  the  state.  The  final  determination 
is  not  that  of  a  court,  but  the  simple  order  of 
a  jndge,  and  is  Act  appealable  from  or  subject 
to  review. — Perkins,  Ex  parte,  2  Cal.  424. 

[b]  No  appeal  lies  from  the  order  of  a  judge 
admitting  a  party  to  bail  under  the  habeas 
corpus  act.  the  act  not  providing  for  an  ftjt- 
peal. — People  v.  Schuster,  40  Cal.  627. 

[c]  An  oral  ruling  rejecting  the  only  evi- 
denee  offered  by  a  petitioner. in  habeas  corpus, 


brought  originally  in  the  supreme  court,  in 
which  four  justices  concur  as  required  by 
Constitution,  article  6,  section  2,  is  a  final 
disposition  of  the  proceeding. — Stemes,  Ex 
parte,  21  Pae.  1132,  1136. 

^d]  An  order  in  habeas  corpus  proceedings 
discharging  petitioner  is  not  of  such  final 
character  as  to  be  appealable. — White,  Ex 
parte  (C^.  App.),  84  Pae.  242. 

Fob  Authokitibs  ntou  Othxb  Stacts: 

See  25  Cent.  Dig.,  eols.  1077-1092,  §§  102- 


§  49.  OertlorarL 

[a]  Since  under  the  statute  a  judgment  on 
habeas  corpus  remanding  a  petitioner  is  not  a 
bar  to  subsequent  application  of  the  same 
kind,  a  decision  of  the  supreme  court  on 
habeas  corpus,  remanding  a  petitioner  who 
had  sought  his  discharge  from  a  judgment 
fining  him  for  contempt  of  court,  is  not  avail- 
able as  res  judicata  on  certiorari  to  review 
the  judgment. — Sogers  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  145  CaL  88, 
78  Pac.  344. 

Fob  Avthpriths  tbom  Otheb  States: 

See  25  Cent.  Dig.,  cob.  1093,  1094,  §  116. 

§  60.  Second  Application. 

[a]  Decision  of  one  court  or  judge  refusing 
to  discharge  a  prisoner  on  habeas  corpus  is 
not  a  bar  in  another  application  for  the  same 
writ  before  another  judge  or  court. — Perkins, 
Ex  parte,  2  Cal.  424;  Bing,  In  re,  28  Cal.  247. 

[b]  Upon  a  second  application  by  a  prisoner 
on  a  writ  of  habeas  corpus  for  reduction  of 
bail,  the  decision  on  the  first  application  is 
conclusive,  unless  the  circumstances  disclosed 
upon  the  second  application  are  materially 
different  from  those  disclosed  upon  the  first. 
The  mere  fact  that  two  trial  juries  have  been 
impaneled,  and  after  hearing  the  case  have 
disagreed  and  been  discharged,  is  not  suffi- 
cient reason  for  changing  the  former  decision. 
Duncan,  In  re,  54  Cal.  76. 

Fob  Authwities  pbou  Othxb  States: 

See  25  Cent.  Dig.,  cols.  1100-1104,  §  121. 

.    HABENDUM  CLAUSE. 
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HABITUAL  OIIZMINAL& 

Bm  CUnlail  LftW,  XVL 

BiateUMBt  IB  proMontion  of.   Sm  ladletaWBt 
lafomttton,  |  18. 

HABITUAL  DBUNKENNESS. 

Am  gtmud  for  dtroteau   Im  2Ht0em,  |  XO. 


HACKS. 

BxtmpUoB  tnm  fomd  uto.   Im  BannptioB^  | 
HALF-BLOOD. 

Xnberltibls  rlgbts  of  oUUnn  of  Uw  Aalf  UooO, 

8m  DoKut  ud  Dlitxlbatioii.  f  ». 
lUpeUUxu.   Sm  Puutt  ud  OUU,  |  11. 


HANDCUFFS. 

BonoTCl  «f  nuuuclM  from  Mcawd  dulng  WaL 
■m  OrtalnU  Xkw.  I  380. 


HARMLESS  ERROR. 

Bmt  net  eonitltotUif  grotuUl  for  rmnal  of  Jidc> 
nwat — OItU  cmoi.  Sot  App«ml  «nd  Error,  |  1249 
•t  Mq. 

—  Orlmloal  euoi.  Sm  OrlmlBkl  Lftw,  ||  77S- 
799. 

•        In  ftcttoB  of  fordblo  an  try  uid  daUiur.  8m 

Fordbto  Batrr  and  Dotalaor,  |  79. 

—  In  homleide  omm.  Sm  Kraiileldo,  |f  SIS-SIV. 
•  In  pnoMdlnn  to  pntato  wills.   8m  Willi,  | 

197. 

■nor  net  conxtttaUnc  gtonnd  for  anr  tiUL-  fSoo 
Vow  Trial.  ||  at,  88,  88. 

HARVESTED  CROPS. 

HoeoHltr  for  eltuigo  of  poiMMion  oq  ult  of,  by 

inMlTont.   Sm  Fmadolont  Oonvojraneos,  f  67. 
Am  put  of  Imuftoad.    8m  KomMtood,  I  M. 

HARVESTER  AND  THRESHER. 
BsompUoB  froB  forotd  aio.   8m  BsobvUobo,  |  11, 

8m  AcEteittoz*. 


HAND  OF  ANOTHER. 

■IfUton         8m  Wfnatnroi,  |  8.  . 

HANDWUITINO. 

AdmlnlbUlt](  of  budwrltlnc  for  compftrlMn.  Bm 

Orlmliui  Law,  |  188. 
OpfnioD  sTldoBM  to  otttbUab.    8m  Otlmlnal  Law. 

I  SS6. 

OonpariwB  of.   0m  BiidOBco,  I  197. 
AdadMfbiu^  of  opimoii  of  wttDOM  to  Idontlfr. 

.    8m  BTtdMM^  .  i  468. 

Am  nbjoet  of  oiport  tooUBoay.   Im  Bvldonoo,  | 

479. 

OempatiMB  of  bandwflttai  and  oSoel  of  agtidn 
OTldaneo  dodnoad  tbonftOM.   8m  Bvldoaoo,  || 

806-609. 

Of  toitatox  aaUns  bolograpUe  wUL   Im  WIH^  I 
66. 

HANOINO. 

miBf  data  of.   Bm  HOMldda^  |  884. 

HANSEATIC  TOWNS. 

Tntltr  xlCkta  of  naUraa  of.   8m  AUana,  |  11. 

HARBOR  COMMISSIONERS. 

■m  XaTl8»blo  Watora.  I  4;  WbcrrM,  U  16-18. 
BUtt  «a  anjoln  aeta  of.   8m  InJaneUon,  |  61. 

HARBOR  MASTER. 

8m  WbacToa,  |  18. 


HARDSHIP. 

MgU  of  eout  to  MBildor  fcardiUp  •!  lafUlallon 
la  datormlnlnc  lu  ooutltvttoaall^.  Si 
tntio&al  X«w.  I  68. 


HARVESTER'S  LIEN. 

rrlorltjr  botwooa  ohattal  mortgaBo  and.   Bm  Ohat- 
tal  Koctfafo,  f  48. 

HARVESTma. 
^tlOBi  for  wreDgfBllr  liinilliig  eropa.   laa  Oropa, 

i  s. 

HARVESTINO  CONTRACTS. 

Ooaaknotlon  of.    Bm  Ooatraeta,  |  148. 

Sm  AgrlcnltBra. 

HARVEST  LABORER'S  LIEN. 

Morltr    ovor    datlOl    morifaBO.  Boa  Okattd 
Hertsafaoi  |  48. 

HARVEST-TIME. 

Jndldal  noUM  of.    Bm  BvUmwo,  (  8. 

HASTENING  IMPENDINO  DEATH. 

Aa  anrdax.    8m  Homicide  }  4. 

HASTT  TRANSFER. 

iBdndag  kaatr  tnnaf or  of  proporty  aa  fraud  tl^ 
TalidattaB  daad.   Bm  l>aod%  |  69. 

HAWAnAN  DIVORCE  LAW. 
Oraatnetlon  of.   Baa  Wvorot^  i '  8. 

HAWKERS  AND  PEDDLERS. 

Xnelado  t&o  rofalatlon  of  porsena  foins  ftMB 
plaM  to  ploM  MlUnt  or  o»chanflPC  foodt  wVA 
tb»j  mtxT  wltit  tbom  ot  titonoolTM  daUvar. 

Wko  aro  poddlon  nndor  iiiMpllan  Inr.  Baa 
•BVttoaa,  I  8.  Ihl.  (a]. 
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Inapttoa  of  bom  $aA  wifon  of.    8m  Braip- 

tioiu,  I  «.  [1], 

Ai  nAlwt  to  towgitioB  tn  «c  UoMMb   lot  U> 

OOBMI,  i  lA. 


$  1.  Municipal  Idceiue. 

[a]  Citj  maj  require  peddlera  of  vegetaUea 
to  paj  Ueenw.— Ah  Toj,  Ex  parte,  S7  Cat  92. 

POb  Authorities  noM  Othix  States: 

Constitntionality  of  statute  impOBlng  li- 
cense taxes  on  dnnnmers:  69  Am.  Bep. 
267,  note.  See,  also,  25  Cent.  IHg., 
eolB.  1119-1128,  S§  7-9,  12. 


EEADLINEB. 

Of  itataua   Soo  Stalntaa,  i  81. 


HEAD  OF  FAHILT. 

BUM  to*  HMMrtooa.    Soo  Bonortood.  1  U. 


HEALTH. 

Xnolod*  protooOOD  of  pabtte  froM  dlopaw  or  da» 
for  to  Uit  la  ganonl;  and  vlolatloBa  of  Iwaltk 
lavo  and  pxoweatlen  and  poalohMonk  thoroef  aa 
pabUe  oOUaoa. 

STATE  AND  HUNIOIPAL  BOARDS,  i  1. 

  CBSATmO  SANITARY  DI8TRI0TS,  1  9. 

  CONTROL  OF  ALUBHOUBE,  i  8. 

  APPOINTMENT  OF  ATTORMBT  FOB  8TATB 

BOARD,  I  4. 
SANITART    DISTRIOTB,    |  S. 
HEALTH  OFFI0ER8.  |  ft. 

OCCUPATIONS    DANGEROUS     TO  HEALTH — 

LAUKDRT  BUSINESS.   «  7. 

  KEEPINQ  COWS  QB  PI08  IN  CTTT,  |  8. 

VALIDITT  OF  HEALTH  LAWS  AND  BBOULA- 

TIONS,  i  9. 

  OOMPELLINO  TAOOXNATION.  |  10. 

BURIAL    PERMITS.    |  11. 

DEATH  CERTIFICATES— POVBB  OF  HIDWIFB' 
TO  ISSUE,  I  13. 

Soa^  alio,  AdnUnaiioB;  Faod. 
VoBoo  powor  <tf  Itfldafento  to  pntoot.   800  Oon- 

■tttntload  Law.  |  08. 
ProsnnpUon  In  (aver  of.   Soo  Bvldonoo,  |  58. 
BOuutamutts   routing   to  lioaltli  of   Insorod  aa 

oToUlng  poller.   Sm  luaraneo,  |  100. 

F»  AuTBOurm  noH  Othd  Statis: 

Liabilitj  of  persona  communicating  eon- 
tagiona  or  infeetioaa  disease  to  otbera: 
93  Am.  St  Sep.  840,  note.  See,  alao, 
85  Cent  Dig.,  eola.  1131-1182,  {{  1-88. 

2  1.   Stata  and  Municipal  Boards. 

[a]  Members  of  board  of  health  are  of- 
fieera  according  to  atrictest  definition  of 
term.— People  t.  Perry,  79  CaL  118,  81  Pae. 
423. 

[b]  Members  of  board  of  health  are  both 
sonnfy  officers  and  offleera  whose  anthoritj 
la  not  eonflned  to  any  eonnty,"  and  as  atat- 


nte  (section  909)  makes  no  provision  for 
aaeh  contingency,  their  failure  to  file  their 
oath  in  office  of  clerk  of  coonty,  after  filing 
it  in  office  of  Secretary  of  State,  eannot  be 
regarded  as  a  "refusal  or  neglect"  to  file  1^ 
so  as  to  work  a  forfeitnre. — ^People  v.  Perry, 
79  Cal.  105,  21  Pac.  423;  People  t.  Clinton, 
21  Pae.  426;  People  v.  Boaenatim,  21  Pae. 
426;  People  t.  McCarthy,  81  Pac.  426. 

[o]  Qno  warranto  will  not  lie  in  the  name 
of  the  people  upon  relation  of  the  health 
officer  of  the  state  board  of  health  against 
the  mnnicipal  board  of  health  established 
under  the  charter  of  the  city  and  county  of 
San  Francisco,  to  prevent  them  from  exer- 
cising any  powers.  Mnnicipal  powers  are 
conferred  and  mnnicipal  daties  are  imposed 
upon  the  municipal  board  by  its  charter;  and 
that  board,  as  to  its  mnnicipal  functions,  is 
a  "municipal  affair,"  which  the  city  may 
lawfully  maintain.— People  ex  ret  t.  Will- 
iamaon,  185  Cal  41S.  67  Pae.  S04. 

[d]  Where  the  state  board  of  health  and 
governor  are  engaged  in  an  investigation  to 
determine  the  existence  of  the  bubonic  plague, 
it  is  not  illegal  for  the  board  of  health  to 
transmit  the  reports  of  certain  physicians 
thereon,  which  are  filed  with  the  board,  to 
the  governor,  aa  directed  by  the  latter.— Mo* 
aatchy  T.  Matthews,  135  Cat  274,  67  Pac 
134. 

[e]  The  board  of  health  created  by  San 
Francisco  charter,'  article  10  (Stats.  1S99,  p. 
842),  and  the  power  therein  conferred  upon 
it  to  control  the  sanitary  condition  of  the 
city  and  to  look  after  the  health  of  the  In- 
habitants thereof,  are  strictly  municipal  In 
their  character,  and  constitute  a  municipal 
affair,  to  this  extent  superseding  any  code 
sections  creating  the  old  board  of  health  in- 
consistent therewith;  and  hence  the  members 
of  the  charter  board  did  not  usurp  or  unlaw- 
fully hold  or  exercise  any  public  office.— 
People  T.  Williamson,  185  Cal  415,  67  Pae. 
S04. 

F«  Avrawirns  fbok  Othbb  States: 

See  85  Cent  Dig.,  cols.  llSl-1187,  »  8<5. 

I  8.    Onatlng  Baaltair  Districts. 

[a]  The  presentation  of  a  petition  to  the 
board  of  county  snperrisors  praying  for  the 
formation  of  a  sanitary  district  is  a  suffi- 
cient manifestation  of  the  desire  of  the  peti- 
titioners  for  the  formation  of  sneh  n  dis- 
trict, as  required  by  Statutes  of  1891,  page 
223,  and  the  petition  need  not  contain  an 
express  statement  of  such  a  desire;  and  a 
petition  for  the  formation  of  such  a  district 
signed  by  twenty-five  residents  and  free- 
holders of  the  proposed  district,  as  required 
by  Statutes  of  1891,  page  223,  is  not  vitiated 
by  the  addition  of  signatures  of  other  per- 
sona not  possessing  the  requisite  qualifica- 
tions.— Woodward  v.  Fmitvale  Sanitary  Dist, 
99  Cal.  554,  34  Pac.  239. 

[b]  The  board  of  supervisors  exercises  ju- 
dicial power  in  determining  the  facts  upon 
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which  its  jorisdietion  depeods  to  create  a 
sanitary  district;  and  as  the  statute  does  not 
prescribe  by  what  proof  they  should  be  de- 
termiaed,  they  must  be  established  in  ac- 
cordance with  the  rules  of  evidence  recog- 
nized by  the  courts  and  the  common  law. — 
Stumpf  T.  Supervisors  San  Luis  Obispo 
County,  131  Cal.  864,  82  Am.  St.  Bep.  350,  63 
Pao.  663. 

[c]  Where  the  return  to  a  writ  of  cer- 
tiorari to  review  the  action  of  a  board  of 
county  supervisors  in  creating  a  sanitary 
district  shows  no  evidence  of  posting  the 
order  calling  the  required  election,  nor  a  re- 
cital in  the  proceedings  that  notice  was 
posted,  the  election  was  void  and  the  sub- 
sequent declaration  of  the  board  that  the 
district  was  duly  organized  was  a  nullity; 
and  therefore  all  the  orders,  records,  and  pro- 
ceedings of  the  board  should  be  annulled. — 
Stumpf  T.  Board  of  Supervisors  of  San  Luis 
Obispo  County,  131  Gal.  364,  63  Pac.  663. 

[d]  Where  the  return  to  a  writ  of  certi- 
orari to  review  the  action  of  the  board  of 
supervisors  in  creating  a  sanitary  district  did 
not  show  that  any  evidence  was  taken  or 
heard  as  to  whether  the  signatures  to  the 
petition  for  its  establishment  were  genuine, 
or  whether  twenty-five  of  them  were  resident 
freeholders  in  the  district,  it  was  error  on 
the  hearing  for  the  court  to  permit  a  wit- 
ness who  had  signed  the  petition,  and  was 
present  when  it  was  presented  to  the  board, 
to  testify  that  the  board  questioned  him 
as  to  the  residence  of  the  signers,  and  whether 
they  were  freeholders,  since  as  his  state- 
ments before  the  board  were  not  sworn  to, 
they  were  mere  hearsay  when  repeated  be- 
fore the  court,*  and  did  not  prove  the  resi- 
dence or  signatures  of  the  signers. — Stumpf 
T.  Board  of  Superrisors  of  San  Luis  Obispo 
County,  131  Cal.  364,  68  Pac.  663. 

Fob  Atitbobitibb  nou  Othib  Statbs: 

See  25  Cent.  Dig.,  cols.  1134;  1135,  $  3. 

§  s.   Omtnd  of  Alnuboaae. 

[a]  Control  of  the  almshouse  o}^  San  Fran- 
cisco by  the  board  of  health  established 
under  the  new  charter  is  a  'jtAticipal  mat- 
ter of  which  that  board  has  eMusive  juris- 
diction; and  the  city  charter  Ips  operated 
to  devest  the  authority  of  the  state  board  of 
health  over  the  almshouse. — Weaver  t.  Beddy, 
136  OaL  480,  67  Pae.  683. 

§  4.   Appalntmait  of  Attonux 

Board. 

[a]  Attorney  for  state  board  of  health  is 
to  be  appointed  by  governor  every  four  years; 
he  is  not  an  elective  officer. — People  T. 
Knight,  116  CaL  110,  47  Pae.  925. 

§  5.   Sanitary  Districts. 

[a]  A  sanitary  district  being  an  inferior 
corporation  to  that  of  a  city  which  is  capable 
of  exercising  the  same  and  other  functions, 


its  annexation  to  the  city  under  the  statute 

involves  a  cession  of  the  powers  of  the  in- 
ferior corporation  to  the  greater,  and  a  con- 
sequent dissolution  of  the  sanitary  district 
as  the  result  of  the  annexation. — People  ex 
rel.  Cuff  V.  Oakland,  123  Cal.  598,  56  Pac. 
445. 

[b]  Where  part  of  a  sanitary  district  is  an- 
nexed to  a  city,  and  part  of  it  is  not  an- 
nexed, the  consequent  dissolution  of  the  dis- 
trict cannot  render  the  annexation  unlawful, 
but  the  property  of  the  district  is  to  be  dis- 
posed of  as  indicated  by  section  21  of  the  act 
under  which  sanitary  districts  are  organized 
(Stats.  1891,  p.  223).— People  ez  rel.  Cuff  v. 
Oakland,  123  Cal.  598,  56  Pae.  445. 

[c]  A  sanitary  district  annexed  to  a  city, 
which  by  its  charter  is  limited  to  a  specified 
number  of  wards,  may  be  assigned  to  the 
ward  of  the  city  which  is  contiguous  to  the 
territory  annexed. — People  ex  rel.  Cuff  t. 
Oakland,  123  CaL  598,  56  Pae.  445. 

§  6.  Health  Offlcers. 

[a]  Constitntion,  article  20,  section  18,  pro- 
vides that,  '*when  the  term  of  any  officer  or 
commissioner  is  not  provided  for  in  this 
constitution,  the  term  of  such  officer,"  etc., 
"may  be  declared  by  law;  and,  if  not  so 
declared,  such  officer,"  etc.,  "shall  hold  his 
position  ....  during  the  pleasure  of  the 
authority  making  the  appointment,  but  in  no 
case  shall  such  term  exceed  four  years." 
The  members  of  the  board  of  health  for  San 
Francisco  have  power  to  appoint  subordinate 
officeiB,  exercise  a  general  supervision  over 
the  sanitary  affairs,  etc.,  control  the  landing 
of  passengers  and  freight,  control  burials, 
abate  nuisances,  etc.  Held,  that  they  are 
"officers,"  within  the  meaning  of  the  con- 
stitution, and  that  a  provision  of  the  statute 
fixing  their  term  of  office  at  five  years  is  in- 
valid.—People  V.  Perry,  79  Cal.  105,  21  Pac. 

.423;  People  v.  Clinton,  21  Pae.  426;  People 
V.  Rosenstim,  21  Pae.  426;  People  v.  Mc- 
Carthy, 21  Pac.  426. 

[b]  Under  Constitution,  article  11,  section 
11,  Statutes  of  1897,  pages  452,  464,  chapter 
277,  and  page  467,  section  25,  subsection  40, 
county  supervisors  are  authorized  to  appoint 
a  health  officer  and  fix  his  compensation,  re- 
gardless of  the  validity  of  Statutes  of  1897, 
page  464,  chapter  277,  section  25,  subdi- 
vision 20,  conferring  express  authority  there- 
for.—VaUe  v.  Shaffer,  1  Cal.  App.  183,  81  Pa«. 
1028. 

Fob  Authobitibs  tbou  Othbb  States: 

See  86  Cent.  Dig.,  eols.  1137-1140,  §  6. 

}  7.  Oceivatioiu  Dangnou  to  ^aUli— 
Laundry  Business. 

[a]  Business  of  conducting  a  laundry  Is  a 
lawful  occupation,  and  is  not  of  itself,  and 
irrespective  of  the  manner  in  which  it  Is  con- 
ducted, offensive  or  dangerous  to  the  health 
of  those  living  wit}iin  its  Tieinity,  and  Be 
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monicipal  corporation  has  the  power  to  make 
the  right  of  a  person  to  follow  this  bnsineBS 
at  any  place  he  may  select  for  that  pnrpose 
dependent  npon  the  will  of  any  number  of 
citizens  or  property  owners  within  its  lint- 
its.— Sing  Lee,  Ex  parte,  96  OaL  3S4,  81  Am. 
St.  Bep.  218,  81  Pao.  B4S. 

FoH  Avthobiths  tbou  Otheb  States: 

82  L.  B.  A.  116,  note.  Bee,  also,  25  Cent. 
Dig.,  eols.  1168-1178,  89  29-31. 

S  8.         Keeping  Com  or  Pigs  In  Oitgr. 

[a]  Cities  may  prohibit  keeping  of  unlim- 
ited number  of  cows  within  certain  limits. — 
Lineban,  In  re,  72  CaL  114-110,  13  Fm.  170. 

[bj  Begnlation  restricting  keeping  of  swine 
or  cows  in  thickly  populated  districts  is 
Talid  exercise  of  police  power.— Linehan,  In 
le,  72  CaL  116,  13  Pae.  17^ 

S  9.  VaUdltr  of  HMlth  Laws  and  BognU- 

tlous. 

[a]  Scientific  correctness  of  a  sanitary  or- 
dinance is  not  open  to  Jodieial  inquiry  as 
matter  of  law. — Johnson  t.  Simonton,  43  Cat 
242. 

[b]  A  city  ordinance,  duly  authorized,  im* 
posing  a  penalty  for  feeding  still  slops  to 
cows,  and  also  for  vending  the  milk  of  cows 
so  fed,  amounts  to  an  authoritative  prohibi- 
tion in  both  respects;  and  the  prohibited  act 
becomes  thereby  nnlawfol. — Johnson  t.  Si- 
monton,  43  CaL  242. 

[c]  Consolidated  cities  and  counties  can 
only  make  such  sanitary  regulations  as  are 
consistent  with  general  laws. — Keeney,  Ex 
parte,  84  CaL  306,  307,  24  Pac  34. 

For  AirrHOBiTiis  nou  Othib  States: 

Health  laws  and  regnlation  of  and  their 
validity;  47  Am.  St.  Bep.  541,  note. 
See,  also,  25  Cent.  Dig.,  eoL  1162,  | 
25. 

§  10.  —  OconpeUlng  Vaccination. 

[a]  Act  of  1889  compelling  vaccination  of 
public  school  children  is  constitutionaL— 
Abeel  v.  CUrk,  84  CaL  230,  24  Pao.  383. 

Foe  AuTHOBmss  tboh  Otheb  States: 

25  U  B.  A.  152,  26  L.  B.  A.  728,  notes. 
See,  also,  25  Cent.  Dig.,  eoL  1168,  { 


§  11.   Burial  FermitB. 

[a]  Order  No.  2,162  of  the  board  of  sd- 
pervisors  of  the  city  and  county  of  San 
Francisco,  which  declares  it  a  misdemeanor 
for  the  health  officer  to  issue  barial  permits 
on  certificates  of  death  signed  by  midwives, 
or  any  others  than  legally  qualified  physi- 
cians, except  in  certain  cases,  when  they 
may  be  signed  by  the  coroner,  or  a  physi- 


cian  authorized  by  him,  is  void,  as  in  con- 
flict with  the  general  law  (Pol.  Code,  sec. 
3025}  providing  that  the  health  officer  may 
issue  such  permits  on  certificates  sigoed  by  a 
physician,  midwife,  or  coroner. — Keeney,  la 
re,  84  Cal.  304,  24  Pac.  34. 

[b]  Political  Code,  section  3035,  making  it 
the  duty  of  the  health  officers  of  a  city  to 
issue  a  burial  permit  on  receipt  of  a  certi- 
ficate of  the  cause  of  death,  does  not  render 
an  ordinance  invalid  which  prohibits  an  in- 
terment in  a  certain  eemete^  as  being  det- 
rimental to  public  health,  since  snch  statute 
does  not  authorize  a  permit  to  inter  a  body 
in  a  place  prohibited  by  lawful  authority.— 
La  Societa  Italiana  Di  Mutua  Benefidenza 
V.  City  and  County  of  San  Francisco,  131  Cal. 
160,  63  Pac.  174. 

Fob  Acthobitixs  raou  Otheb  States: 

See  25  Cent.  Dig.,  cols.  1174-1176,  8S  ^ 
80. 

g  12.  Death  OertlflcBteB— Fffwar  of  BCldwlfe 
to  Ism». 

[a]  Midwives  may  issue  death  certificates. 
Keeney,  Ex  parte,  64  Cal.  300,  24  Pao.  34. 


HEALTH  OFFIOEBS. 

Bm  Htsltb.  I  fl. 


HEABINQ. 

8m  TrlsL 

Of  spptil.    Bm  Appwa  and  Brtor,  ||  S08S-1038. 
Of  motion  to  dismiss  appssL    8m  ApposI  and  Brror, 
I  lOli. 

Bight  to   fct^'^-ff  la   Mntoswt  prooMdlngs.  8m 

CSBtsBipt,  i  48. 
Of  atanlasl  esw  «a  ^wesL   Mm  Oilailiial  Lav,  | 

7i». 

Of  notion  for  Inroltmtary  dlaalsisl  or  aOBsntt.  8m 

Dlsmisssl  sad  Honsntt,  |  48. 
Of  prooaedtncs  to  sstsMlsh  dnrias.   Bm  Dsslas, 

I  26. 

Of  iloctlon  contest.    8m  Bleotions,  9  188. 

Of  procMdlncB  to  condemn  Und  fox  pnbUfl  nst. 

8m  Bmlnent  Domain,  |  lOB. 
AdmlulUlltr  of  eonelatlons  of  wltnois  t«  sbow 

sblltty  to  ksar.   Bm  BvldmM,  |  4BS. 
AppllcsUoB  for  oxdsi  of  ssle  of  property  of  dsoe* 

dsat.   Bm  Baseators  and  Admlnlstratexs,  ||  407- 

ill. 

Of   sceoont   of   ozocotor   or   sdmlidfltTstor.  8m 

Ezacvtori  snd  AdmlnlBtntors,  |  fi35. 
Of  claim  of  ezamptlon.    8m  Ezsmpttons,  |  26. 
Of  procMdlngt  for  gssrdlsn's  aeoonnt.   Bm  Ooaxd. 

Un  and  Ward,  |  99. 
On  ratnm  of  vxit  of  lutwas  eoxpas.   8m  Babass 

Corpus,  I  81. 
Of  proGMdlngs  for  sUotoiSBt  of  hoaisstead.  Bm 

Homoatesds,  |  89. 
Of  iuvolnatarr  Insolvsnoy  groMsdlnBS.    Bm  Inso^ 

van^,  S  81. 
Of  motloa  to  open  dafsnlt.   Bm  TodgmaBt,  |  188. 
Of  appUestloB  for  equitable  xdlsf  acilnsk  Jn^- 

msBt.   Bm  Jadgmsnl,  |  8SS. 
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Uotlai  to  Mt  MbU  IsdfiMat.   Bm  Jndcmrat,  | 
878. 

On  appMl  fn»  JaitlM  court.    Sm  JtutlaM  sf  Hu 
FtMe,  (  185. 

On  oartlorarl  nrlevliig  Jodcmtnt  of  Jerttoo  of  tlw 
peace.    Sm  Jnatlcea  of  tlie  Peace,  |  141. 

Od  moUoo  foT  Dew  trUL    0o«  Hew  Trial,  (  118. 
Of  objeetloiu  to  evUenoo  aaA  moUmta  to  Mk»  mA 
■ao  Trial,  ||  14^8. 

Of  avpUmtlOB  for  duuga  of  tmum.   laa  Tama^  | 

or  prooaadlBga  to  pielwta  wUli.   Soa  WUi^  || 

151-178. 


HEARSAY  EVIDENOE. 

Wkat  eaiutttntai  and  Batten  yronbla  by.  Baa 
OxtBiBal  Law,  ||  U7<lt8;  BvUaaea,  K 

HEAT  OF  PASSION. 

XtUlBS  tmdat  Inflaanea  of,  as  aanibnCUar.  §m 
BoBiloMa,  S  80. 

HEIGHT  OF  FENCE. 

VaUdtty  of  itatBtM  UmlUng.   ftaa  ranooa.  |  S. 


HEIRS. 

Baa  OMlttad  Habf. 

Appearance  aa  aonfUdBg  JorladietloB  on.  Bee  Ap- 
pearance, I  88. 

DlaiAaria  of  attOTMyi  for  abaant  haira.  Baa  Atter^ 
nay  and  Client,  |  8Z. 

Bl^  to  aqnltaUa  cancellation.  Baa  OaneaUatfcm 
of  Initrnmanta,  |  80. 

Taalad  xtgUa  of.   Boo  OonsHtnUonal  Law,  |  187. 

Bi^  to  ana  fox  wzongfnl  daolli  of  aoeaator.  Baa 
Deatb.  |  14. 

Validity  of  doed  by  heir  befon  doatk  of  anoaator. 
8aa  Deeda,  |  8. 

Dedaed.    See  Deeda,  I  8B. 

"Helr,"aa  need  In  etatntea  of  deaeentt,  eonstmod. 

Bee  Descent  and  Dlstrlbntlon,  |  8. 
Wbo  are  and  tbetr  inherlUblo  rl«bta.   Baa  DoaeonI 

and  Dlatrlbntlon,  H.  A. 
Oontraeto  by  balxa.    See  Saaoonfe  and  Diatrlbntion, 

I  84. 

UabUltr  i9t  dabto  of  aneaalor.   Boo  Doaeant  and 

Distribution,  I  80. 
Pmnmptlon  aa  to  eziitenoa  of.    Bee  Bvldenoe,  S 

60. 

Power  to  waive  admlniatratlon.    Bee  Bzecaton  and 

Admlnlatratcri,   |  5. 
Bight  to  administer  on  estate  of  ancestor.  Baa 

Ezecntors  and  Administrators,  |  83. 
Bight  to  probata  homestead.    Bee   Hcmaatead,  | 

123. 

Blghu  fa  commant^  property.   Boa  Bnrtsad  and 

Wlfa,  I  164. 
OonelnalTanass  of  Jndcmnrt  agsUul  aaoaator  on  ball. 

See  Judgment,  |  «7«. 
Effaet  of  omlaalon  of  hobs  en  TaUdl^  of  wUL 

See  WUla,  I  81. 
FsTorlBg  heirs  la  oonstnlag  Willi.   Baa  Wills,  | 

226. 


HEIRSHIP. 

Prcceedlncs  to  dataimlna.    See  Dosonl  and  Dla- 

trlbotlon. 

OonclnsiTeness  of  JndBmott  ■'**-***t*«tii    Baa  JMf 
mant,  g  806. 

HEREAFTER. 

Baa  Oaaotarlaai  Dead  BodlM;  2»aatb. 

HIGH  BOARD  FENCE. 

Btatataa  limitlnc  height  of.   Boa  Fancoa,  S  8. 

HIGH  SCHOOLS. 

Baa  Schoola  and  School  Dlstrlota,  |  8. 

HIGH  SEAS. 

Baa  Admiral^;  Collision;  Seaman;  Towaga. 
Marriage  an  the  high  aeaa.   Bee  Marriage,  |  18. 

HIGHWAY  DISTRICTS. 

Bao  Blgkwaya,  IL 

HIGHWAY  OFFICERS. 

Baa  nghways,  n. 

HIGHWAY  ROBBERY. 

Baa  Bobbory. 

HIGHWAYS. 

Zoelndo  roads  open  for  free  passage  to  the  pnli- 
ilo,  aatabllshad  for  pnbUe  benefit;  natora  and  scope 
of  powor  to  oatabliah  and  maintain  such  roads  In 
ganaral;  oanatltntlolUa  and  atakntoiy  pnMalona  ra- 
lattng  tharotoi  appolntaunt  and  raunal,  rli^ta, 
powers,  dntiei,  and  UabHitlea  of  highway  boards, 
rtleara,  ate;  aatabllabmaat  of  aneh  roads  by  statu* 
tory  proceedings,  constnctlon,  repair,  and  Imprevo- 
ment  thereof,  and  alteration,  vacation,  and  abandon- 
ment thereof;  taxes  for  highway  purposes  and  local 
assessments  for  partleolar  roads;  title  to  and  tliftta 
in  the  land  ooeuplod,  and  remoTsl  of  and  UabUltlea 
for  obstmeUons,  oncxoaehmanta,  ata.;  and  use  of 
such  roads,  and  UaUlltloa  tvt  Injurloa  from  dofaeta, 
ObstmeUons,  ate.,  therein,  and  for  injuries  froM 
violations  of  tha  law  of  th«  road  and  hlcyda  or- 
dinances and  laws  earning  eolllslons,  etc 

L  ESTABLISHMENT,  ALTERATION 
AND  DISCONTINUANCE,  g§  1-34. 

A.  In  General,  §§  1-7%. 

B.  Eatablishment  hj  Prescription,  §{  8- 

19. 

G.  Establishment  hj  Statute  or  Statu- 
tory Proceeding,  §g  20-48. 

D.  Alteration,  Vacation  and  Abandon- 

ment, §§  49-52. 

E.  Title  and  Rights  of  Abtitting  Owners, 

§§  53,  54. 

n.  HIGHWAY     DISTRICTS    AND  OF- 
FICERS, §§  55-00. 
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nt  CONBTBTTCnON,  DIPBOVEICENT 
AND  BEPAIB,  61-67. 

IV.  TAXES  AND  ASSESSMENTS,  f§  68-72. 

V.  EEGULATION      AND      USE  FOR 
TRAVEL,  §§  78-91. 

A.  Obstroctiens  and  Eneroaelmientfl,  88 

73-82. 

B.  Use  of  Highwav  and  Law  of  Boad. 

{3  83  -91. 

Al  banndulat.    8m  BoandArlMt  |  SB. 

Public  brUg*!.    8m  BridgM. 

UabOltr  of  MBiitr  for  eoM  of  xopslzlai^  Bm 

OovtttUg.  I  IIB. 
BoqnUtei  of  dotlcotion  of.   Boo  Dodloofebm,  |  11. 
Am  i^putaaaiil  to,  and  r*"^"!  by  AmA  of,  land. 

So*  Otodi,  I  lU. 
Bonnwit  of  xlgM  of  waj.   Sm  BaMmoaU,  t)  4-lS. 
XmpUod  ouomoDt  of  woy  of  nooosittr.    Sat  Bmo> 

monu,   I  16. 
Bigbt  to  condemn  lud  for,    8m  Bmlnant  Doouln, 

I  1*. 

Bight  of  abnttlag  owimt  to  eoiiv«iuatlo&  for  pnbUo 
vm  of  Ughmqr  for  ptupoiM  otbor  tluui  klglnrar. 
Bm  BMfBOBk  Dontln,  i  M. 

Psblls  forrloo.   Soo  Foirloo. 

HoTlgabla  waton  ao  pabUe  htghwi^    Soo  V  avlsa- 

bto  Watoro,  |  d. 
Ouo  nqalrod  at  to  eeadltien  and  nto  of  promloti 

abattlag  Ugtavar.    Sm  HegUgtnM,  |  IS. 
Boado  tatabUihad  by  pabUo  antborltjr  tor  aeeomnio- 

datloD  of  prlvatt  ptrtont,  optn  to  ftM  putago 

of  pnblle.    Sm  Prlvato  Boadt,  It  1-7. 
Blghtt  In,  aad  ntt  of,  br  railzoada.    8m  Ballroadt, 

I  10. 

Oonttroetion,  malntananco,  xogalatioa  and  um  of 
wagoa  roada,  f«  piiMifo  ortr  irtleh  toUt  axa 
takOB.   Sao  Tamptkoa  aad  Ton  Boadi. 

Toll  road!  at  bigbwi^  Bm  Tnaplfcaa  ind  Ton 
Boada,  I  d. 


I.   B8TABLISHMEMT,  ALTBBATION  AND 
DISOONnNTJANOE. 

A.  In  General,  §§  1-7^. 

B.  EstabUahmeDt  bj  Preoeription,  g§  ^19, 

C.  EstabliBhment  by  Statute  or  Statutory  Pro- 

ceeding, §§  20-48. 

D.  Alteration,  Vaeation  and  Abandonment, 

§§  49-52. 

£.  Title  and  Bights  of  Abutting  Ownero, 
§S  63,  64. 

A.   IN  GENEBAL. 

"PUBLIO  WAT"  ABD  "HIOHWAT*'  DBTINBD. 
I  1. 

FDBUC     AND     PRtTATE     BOAI>B  DXSTXlff' 

OUISHED.  I  2. 
STATE  OWNERSHIP,  |  8. 
STATE  CONTROL  OP  HIOHWATB,  |  4. 
BIOHT  TO  CONSTRUCT,   |  6. 
POWBB  OF  LEOISLATtTBB  TO  BSTABIiiSH  PBZ- 

VATE  ROADS,  S  8. 
JDBIBDIOnON  OF  SUPERVISORS  OVER  B0AD8 

IH  TOSEHITE  YALLET,  |  T. 
AFFUOATION    OP    STATE    ROAD    IiAWB  TO 

T08EUITB  TALLET.  |  TM. 


S  1.   "PoUle  Way"  and  "momuj*'  De- 
fined. 

[a]  Public  way,  defined.— Eripp  t.  Onrtis,  71 

Cal.  64,  11  Pac.  879. 

[b]  Term  "highway"  includes  public  and 
private  roads. — Hartley  T.  Vermillion,  141 
CiO.  348,  74  Pao.  987. 

I  2.  PnUlo  and  Fxmte  BoadB  DIstfitgiildied. 

[a]  Distinction  between  "public"  and  "pri- 
vate" roads  ia  one  merely  of  classification  of 
highways. — Hartley  t.  Vermillion,  141  Cal. 
848,  74  Pae.  987. 

S  S.  state  Ovnenhlp. 

[a]  In  strictness  all  public  highways  belong 
to  the  state,  which  holds  them  for  public  use, 
subject  to  legislative  control,  and  the  statute 
which  provides  that  a  road  shall  not  be  va- 
cated or  cease  to  be  a  highway,  until  so 
ordered  by  the  board  of  superviaors  is  binding 
upon  the  state  as  well  as  upon  individuals. — 
People  V.  County  of  Marin,  103  CaL  223,  87 
Pae.  203. 

S  4.  State  OoatKA  ot  HlghwaTi. 

[a]  State  in  ita  sovereign  capacity  has  orig- 
inal right  to  control  highways  for  public  nse. 
Thomason  v.  Buggies,  69  CaL  472,  11  Pae.  20. 

$  5.  Bight  to  Oonstraet. 

[a]  The  state  does  not  possess  the  ezelnsive 
authority  to  construct  a  road  over  the  public 
domain,  or  over  any  land  within  the  state; 
but  any  person  who  can  procure  from  the 
landholder  a  right  of  way  may  conatnict  and 
nmiotain  a  road. — ^Bartram  v.  Central  Turn- 
pike Co.,  Bartram  v.  Ogilby,  25  CaL  283. 

g  6.  Power  of  LegtBlature  to  EstaUlah  Pil- 
Tate  Beads. 

[a]  Legislature  has  no  power  to  lay  out  and 
eatablish  private  roads  in  sense  that  they  are 
to  be  private  property  of  particular  individ- 
uals, such  as  "private  ways"  at  common 
law.— Hartley  t.  Vermillion,  141  CaL  348,  74 
Pac  987. 

§  7.  Jurisdiction  of  Saperrlson  Over  Boadt 
IB  Toaemlte  Valley. 

[a]  Boads  laid  out  in  Tosemite  Valley  are 
not  subject  to  jurisdiction  of  boards  of  super- 
visors.— Yosemite  Stage  etc.  Co.  v.  Dunn,  R3 
CaL  268,  23  Pac.  369. 

§  VVa-   Application  of  State  Bead  Lawi  to 
Tosemite  Valley. 

[a]  No  part  of  Yosemite  grant  is  subject  to 
general  road  laws  of  state. — Yosemite  Stave 
etc.  Co.  V,  Dunn,  83  CaL  267,  28  Pac.  368. 

B.   ESTABLISHMENT  BY  PBESCBIPTION, 

IH  QENERAIi,  |  8. 

STATUTORY  PB0VI8X0NB,  |  0. 

LAND  SUBJECT  TO  PRESCRIPTION,  |  lO. 

MODE  AND  EXTENT  OF  USE,  |  11. 

DURATION  OF  USE,  |  IS. 
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ADTBBBE  CHAKAOTER  OF  USE,  |  18. 
KNOWLEDGE    AND    INTENTION    OF  OWNEB, 
I  14. 

■ — —  ERECTION  OP  GATES  OR  FENCES,  {  15. 

EXTENT  OP  HIGHWAY  ACQUIRED,  |  16. 

USE  OP  LAUD  VARYING  FROU  ACTUAL  LOCA- 
TION OP  HIGHWAY,  I  17. 

UAINTENANCE  OB  BEPAIB  BT  PtmLIO  AU- 
THOBITIES,    I  IS. 

EVIDENCE  OF  BZZ8TBN0B  OF  HIGHWAY,  |  19. 

§  8.   In  OeneraL 

[a]  Bight  of  public  to  use  road  may  arise  by 
prescription  or  implied  dedication. — Hartley 
V.  Vermillion,  141  Cal.  348,  74  Pac.  987. 

§  9.   Statutory  ProTlslons. 

[a]  Section  2619  of  the  Political  Code,  pro- 
viding that  all  roads  used  as  such  for  more 
than  five  years  are  highways,  is  not  in  viola- 
tion of  any  provision  of  the  eonstitution. — 
Bolger  T.  Foss,  6S  CaL  250. 

[b]  Political  Code,  section  2619,  providing 
that  all  roads  nsed  as  such  for  a  period  of 
more  than  five  years  are  highways,  was 
amended  by  act  of  Mareh  30,  1874,  so  as  to 
provide  that  all  roads  laid  out  and  recorded 
by  the  board  of  supervisora  should  be  high- 
ways, and  also  all  turnpikes,  toll  roads,  etc., 
where  the  companies  are  dissolved  or  have 
expired  by  limitation.  Section  38  of  the  act 
provided  that  it  should  only  apply  to  certain 
counties,  among  which  Modoc  county  was  not 
named.  Held,  that  section  2619  remained  as 
to  Modoc  county  unaffected  by  the  amend- 
ment.—Qloster  V.  Wade,  78  Cal.  407,  21  Pac.  6. 

[e]  Under  section  52  of  the  act  of  March 
31,  1876,  providing  for  the  establishing  and 
maintaining  of  roads  in  Santa  Cruz  county, 
the  use  of  a  road  by  the  public  for  a  period  of 
five  years  next  preceding  the  passage  of  the 
act  constituted  such  road  a  public  highway, 
regardless  of  whether  or  not  the  owner  of  the 
land  in  permitting  such  use  intended  thereby 
to  dedicate  the  land  used  as  a  public  highway; 
and  a  finding  that  a  road  in  that  county  has 
been  traveled  and  used  by  the  public  gener- 
ally as  a  public  road  or  highway  "for  more 
than  twenty  years  continuously  immediately 
preceding  the  Ist  of  May,  1890,"  is  a  suffi- 
cient finding  that  the  road  in  question  was  a 
public  highway. — Freshour  v.  Hihn,  99  CaL 
443,  34  Pac.  87. 

[d]  Political  Code,  section  2619,  providing 
that  all  roads  used  as  such  for  a  period  of 
five  years  are  highways,  was  repealed  by  act 
of  March  30,  1874.— Cooper  v.  Monterey 
County,  104  Cai.  437,  38  Pac.  106. 

§  10.  Laud  Sabject  to  Fieseription. 

[a]  Public  lands  of  United  States  may  be 
acquired  by  nsor  as  public  highways. — Mc- 
Bose  V.  Bottyer,  81  Cal.  126,  22  Pac  393. 

Fob  AOTHOEirncs  feom  Othib  States: 

See  25  Cent.  Dig.,  cols.  1195,  1196,  {  5; 
eols.  1209,  1210,  §  16. 


§  11.   Mode  and  Extent  of  Use, 

[a]  A  way,  originally  intended  for  and  nsed 
as  a  racetrack,  which  is  connected  at  each 
end  with  public  roads,  and  which  has  been 
uninterruptedly  used  by  the  public  as  a  road 
for  twelve  or  fourteen  years,  is  a  public  high- 
way.— Beqnette  v.  Patterson,  104  Cal.  282,  37 
Pac.  917. 

[b]  It  is  only  by  actual  user,  and  to  the 
extent  of  such  user  by  the  public  as  a  high- 
way, that  the  public  can  acquire  rights  in 
any  portion  of  a  strip  reserved  for  road  and 
ditch  purposes  in  a  deed;  and  no  such  rights 
result  from  the  terms  of  the  deed.— Taft  v. 
Tarpey,  125  CaL  376,  68  Pac.  24. 

FoK  AuTHOBiTnis  noH  Otheb  States: 

Sea  25  Cant.  Dig.,  oolf.  1196-U98,  g§  6, 


§  12.   Z>iiratlQn  of  TTm. 

[a]  Highway  may  be  established  by  five 
years'  continuous  public  user  in  counties  in- 
cluded under  amendment  of  1874  to  section 
2619,  Political  Code. — Oloster  t.  Wad^  78 
CaL  409,  21  Pac.  6. 

[b]  Use  of  road  as  public  road  for  about  two 

years  without  knowledge  or  consent  of  owner 
does  not  make  it  a  public  highway, — Hope  v, 
Bamett,  78  CaL  14,  20  Pac.  245. 

[c]  Public  user  of  land  in  Butte  county  as 
public  way  for  five  years  creates  public  high- 
way.—MeBose  T.  Bottyer,  81  Cal.  123,  22  Pac 
393. 

[d]  Where  no  objections  are  made  by  the 
owners  of  land  or  their  predecessors  for  more 
than  five  years  to  the  use  of  the  land  by  the 
public  for  a  public  road,  the  leg^  presump- 
tion is  that  tne  owners  abandoned  possession 
of  the  land  for  the  road. — Plummer  v.  Shel- 
don, 94  CaL  639,  29  Pac  947. 

[e]  The  use  of  a  strip  of  land  as  a  highway 
for  a  period  less  than  three  years  prior  to  the 
repeal  of  seetion  2619  of  the  Political  Code, 
which  was  ropealed  March  30,  1874,  is  not 
sufficient  to  snow  the  ezisteQce  of  a  public 
highway.— Cooper  v.  Monterey  Connty,  104 
CaL  437,  38  Pac  106. 

Fob  Authobitiis  nou  Othib  States  : 

See  25  Cent  Dig.,  ools.  1199-1202,  gi  8» 
9. 

{  13.  Advaise  Character  of  Uso. 

[a]  Sowing  grain  and  pasturing  cattle  on 
sides  of  public  road  is  neither  evidence  of 
abandonment  nor  adverse  possession. — Wat- 
kins  V.  Lynch,  71  CaL  26,  27,  11  Pac  808. 

[b]  In  a  suit  to  have  a  strip  of  land  de- 
clared a  public  road  and  to  restrain  the  ob- 
struction of  the  same  the  court  found  that  for 
more  than  ten  years  there  had  existed  a  pub- 
lie  road  along  the  strip  in  controversy,  which 
had  been  used  as  a  public  road  hf  the  peopl«> 
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withont  let  or  hindrance  of  any  kind.  Held, 
thai  nieh  flnding  expressly  negatived  any 
presumption  that  the  use  of  the  strip  of  land 
was  by  Ueenso  or  permission.  Judnient,  70 
Pac.  273,  reversed. — Hartley  T.  Vermillion, 
141  Cal.  339,  74  Pac.  987. 

[e]  Occasional  travel  on  a  road  across  gov- 
emment  land,  which  has  never  been  laid  ont, 
recorded,  or  worked  as  a  public  road,  will  not 
constitute  it  a  highway. — Satton  t.  Nioolai- 
sen,  44  Pac.  805. 

[d]  A  permissive  nse  of  a  road,  without  any- 
thing to  show  the  owner  an  adverse  claim,  will 
not  give  a  right  by  prescription. — Hartley  T. 
Vermillion,  70  Pac.  273. 

fos  AUTHOBITIES  ROM  OtHXB  STATEB: 

See  2S  Cent.  Dig.,  cols.  1202-1208.  88  10, 
12-14;  cols.  1213-1216,  g  18. 

§  14.   Knowledge  and  Intention  of  Owner. 

[a]  Under  act  of  March  31,  1876,  section  52, 
declaring  that  roads  used  as  public  roads  for 
the  five  years  preceding  the  passage  of  the  act 
are  highways,  the  public  user  is  the  only  thing 
to  be  considered,  without  regard  to  the  own- 
er's intention  in  permitting  it. — ^Freshour  t. 
Hibn,  M  CaL  443,  84  Pae.  87. 

$  IB.   Braetlra  of  Oatos  or  Fences. 

[a]  Where  it  is  found  that  a  road  has  been 
nsed  as  a  public  road  for  more  than  six  yean^ 
the  finding  is  not  overcome  by  a  further  find- 
ing that  the  owner  of  the  land  placed  gates  at 
the  points  where  the  road  entered  upon  and 
emerged  from  his  land,  which  did  not  prevent 
the  passage  across  it. — ^Bolger  v.  Foss,  65  Cal. 
250. 

[b]  Maintenance  of  gates  across  road  is 
strong  evidence  against  dedication  and  in 
favor  ef  mere  license  to  public. — Smithers  t. 
Fitch,  82  CaL  167,  158,  22  Pae.  935. 

S  10.  Extant  of  Hlfl^iwaar  Acanlred. 

[a]  Where  the  right  of  the  public  is  acquired 
by  oser  the  boundaries  of  the  road  are  gener- 
ally ascertained  by  user;  but  where  there  is  a 
statute  fixing  the  width  of  all  highways  a 
dedication  will  be  presnmed  to  be  of  the 
width  fixed  by  the  statute,  and  where  a  dis- 
cretion is  given  to  officers  to  determine  the 
width  of  a  highway  such  discretion  will  not 
be  interfered  with,  except  in  eases  of  fraud 
or  oppression. — People  v.  County  of  Marin, 
103  Cal.  823,  87  Pac  203. 

Fob  Authobities  roh  Otbzb  States  ; 
See  25  Cent.  JHg.,  eols.  1216-1818,  {  81. 

{  17.  Ufa  of  Lead  VaiTlng  from  Aotaal  IiO- 
cation  of  Hl^iwagr. 

[a]  In  trespass  for  removing  plaintiff's 
fence,  defendant  justified  on  the  ground  that 
he  was  ateting  as  road  overseer,  and  that  the- 
fenee  encroached  on  the  highway.  Defendant 
did  not  deny  that  pluntiff's  land  Adjoined 


the  road,  wherever  it  was,  bat  the  location  of 
the  road  was  disputed.  It  appeared  that  the 
road,  as  opened  by  the  proper  authorities,  and 
laid  oat  on  the  ground  so  as  to  exhibit  its 
actual  locality  as  used  by  the  public,  and 
allowed  to  be  BO  used  for  a  number  of  years 
by  the  original  owners,  was  always  the  same. 
It  further  appeared  that  this  road,  which  was, 
at  all.  events,  by  dedication  and  user,  a  public 
road,  whether  the  proceedings  by  the  author- 
ities were  legal  or  not,  was  the  actual  road, 
which  plaintiff  acknowledged  as  such,  and 
along  which  he  built  the  fence  so  as  not  to 
encroach.  Held,  that  plaintiff  showed  that 
the  fence  was  on  his  land,  and  not  in  the  road. 
Patterson  v.  JJunyan,  93  Cal.  12S,  29  Pac. 
250,  distinguishing  Watkins  t.  Lynch,  71  Cal. 
26,  11  Pac  808. 

§  18.  Maintenance  m  Bopalr  by  PnUle 
Authorities. 

[a]  In  an  action  against  a  county  to  quiet 
title  to  a  strip  of  land,  it  appeared  that  a 
strip  ten  feet  wide  was  used  thirty  years  by 
the  pnblie  under  license  from  plaintiff's  ten- 
ants, nnantborized  by  him,  and  that  no  work 
was  done  on  the  road,  except  what  was  done 
by  such  tenants,  who  were  in  exclusive  pos- 
session during  the  whole  period  of  user,  for 
their  own  use  and  convenience.  Held,  that 
the  fact  that  such  user  was  with  plaintiff's 
knowledge,  and  without  objection  by  him,  did 
not  support  a  judgment  quieting  title  in  the 
county  to  a  staip  twenty  feet  wide  for  the 
use  of  the  pnblie  as  a  road. — Cooper  t.  Mon* 
terey  County,  104  CaL  437,  38  Pae.  106. 

§  19.  Evidence  of  Existence  of  Highway. 

[a]  It  is  not  conclusive  that  the  owner  sup- 
posed the  public  to  have  the  right  of  passage, 
if  he  did  nothing  to  confirm  that  supposed 
right.— Harding  v.  Jasper,  14  Cal.  642. 

[b]  Where  the  owners  of  land  make  no  ob- 
jection to  its  nee  for  a  public  road,  and  it  is 
nsed  and  traveled  as  such  by  the  public  for 
more  than  ten  years,  the  presumption  is  that 
it  has  been  abandoned  to  the  public,  and  it 
becomes  a  public  highway,  under  Political 
Code,  section  2618,  ^hich  defines  a  public 
highway  to  be  a  road,  etc.,  erected  or  laid 
out  as  such  by  the  public,  or,  if  laid  out  or 
erected  by  others,  dedicated  or  abandoned  to 
the  public. — Patterson  v.  Munyan,  93  Cal. 
128,  29  Pac  850,  distinguishing  Watkins  v. 
Lynch,  71  Cal.  26,  11  Pac  808. 

Fob  Ain^OBiTixs  fbom  Other  States: 
See  25  Cent  Dig.,  colt.  1221-1225,  g  24. 


O.   ESTABLISHMENT  BT  STATUTE  OB 
8TATUT0BY  PROCEEDING, 

AOT  OP  CONGRESS,  S  20. 

CONSTITUTIONAL    FBOYISXONB    AND  ROAD 

LAWS,   i  21. 
POWERS  OF  LOCAL  AUTROBITIE8-'BOAD0  XM 

DIFFERENT  JUBISDICTI0N8,  {  82. 
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PARTIES,  I  24. 
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HIOHWAYSf  I,      §§  20-24. 


 OHANQB  OF  OWHEBSHIP,  1  25. 

PETITION,  1  28. 
BOND,  i  37. 

KOTIOE  AND   APPEARANCE,    |  28. 

OBJECTIONS  TO   PROCEEDINGS,    |  29. 

COMMISSIONERS'  OB  VIEWERS— APPOINT- 
MENT. I  80. 

  NOTICE  OF  PROCEEDINGS,  |  81. 

  VIEW  AND  REPORT,  |  82. 

  APPROVAL  OF  REPORT,  |  88. 

DBTERUINATIOH  OF  NEOESSITT  FOB  BOAD, 
I  84. 

LOCATION   OP   ROAD.    |  85. 

  IN  TWO  COUNTRIES,  S  86. 

LAYING  OUT  ROAD,  |  87. 

  DESCRIPTION  OF  ROAD,  |  88. 

  SPECIFICATION  OP  WIDTH,  |  88. 

■          CHANGE  OF  ORDER,  |  40. 

  PRESUMPTIONS  IN  FAVOR  OF  BEODLAB- 

ITT,   I  41. 
RECORD  OF  SURVEY,  |  42. 
DEFECTS  AND  WAIVER  THEREOF.  |  48. 
APPEAL  OR  OTHER  REVIEW,  |  44. 
PLEADING  EXISTENCE  OP  HIGHWAY,  |  46. 
EVIDENCE  OP  EXISTENCE  OP  HIGHWAY,  |  46. 
FINDING  EXISTENCE  OP  HIGHWAY.  |  47. 
EXISTENCE  OF  HIOHWAT  AS  QUESTION  OF 

FAOT,  i  48. 


S  20.   Act  of  Oongress. 

[a]  Act  of  CongroBS  1866  granted  a  right 
of  way  for  highways  over  public  lands  not 
reserved  for  public  use,  and  patents  to  such 
lands  are  taken  subject  to  the  easement  of 
such  highway. — Bequette  t.  PattereoD,  104 
Cal.  282,  37  Pac.  917. 

§  21.  Oonstitiitloiul  ProvlsionB  and  Road 
Jam. 

[a]  Effect  of  proviso  in  twelfth  section  of 
act  of  1860,  eoDceraing  roads  and  highways  in 
the  counties  of  Humboldt,  Napa,  and  Siski- 
you, is  to  limit  the  power  of  contracting,  hi 
reference  to  roada  and  highways,  to  the  mode 
there  pointed  out,  and  this  limitation  applies 
as  well  to  the  board  of  supervisors  as  to  the 
overseer,  and  a  contract  made  in  any  other 
manner  is  not  binding  upon  the  county, — 
llnrphy     Napa  Oounty,  20  Cal  497. 

[b]  The  exoeption  by  name  of  certain  eonn- 
tie8  of  the  state  from  the  operation  of  certain 

Erovisions  of  the  general  road  law  of  1861 
mitfl  the  exception  by  implication  to  the 
coontieB  ipecified.— Perry  v.  Amee,  20  Cal. 
872. 

[c]  Special  road  lawB  were  repealed  by  sec- 
tion 14,  article  1,  of  the  constitution. — Weber 
T.  County  of  Santa  Clara,  59  Cal.  865. 

[d]  The  road  lawB  retained  by  the  code 
having  been  in  force  before  the  adoption  of 
the  present  constitution  are  not  affected  by 
the  provision  against  special  legislation. — 
Meade  v.  Watson,  67  Cal.  591,  8  Pac.  311. 

[e]  Chapter  of  Political  Code  relating  to 
highways  is  not  eonatrued  in  connection  with 
County  Qovemment  Aet. — ^Keena  t.  Board,  89 
CaL  IS,  20  Pm.  615. 


[f]  The  words  "duly  laid  out  or  erected," 
as  need  in  section  2731  of  the  Political  Code, 
have  reference  to  the  formal  and  official  ac- 
tion which  the  law  enjoins  upon  those  charged 
with  the  duty  of  establishing  public  high- 
ways; and  a  highway  "duly  laid  out  or 
erected, ' '  within  the  meaning  of  that  section, 
is  one  which  has  bees  established  by  the 
proper  officers  in  the  manner  prescribed  by 
law.— Freshour  v.  Hihn,  99  CaL  443,  34  Pac. 
87. 

[g]  A  county  is  a  governmental  agency  or 
a  political  subdivision  of  the  state,  and  if 
it  be  a  corporation,  it  is  a  political  corpora- 
tion, and  is  not  a  "municipal  corporation" 
within  the  meaning  of  section  14  of  article 
1  of  the  constitution,  which  declares  that  "no 
right  of  way  shall  be  appropriated  to  the 
nse  of  any  corporation  other  than  municipal, 
until  full  compensation  therefor  be  first  made 
in  money,  or  ascertained  and  paid  into  court, 
for  the  owner,  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such  cor- 
poration." — San  Mateo  V.  Cobum,  130  CaL 
631,  63  Pac.  78,  621. 

§  22.   Powers  of  Local  Authorities— Boada  la 
Different  Jurisdictions. 

[a]  There  ie  nothing  in  the  constitution  in- 
hibiting the  legislature  from  conferring  upon 
the  board  of  supervisors  of  one  county  the 
power  to  lay  out,  open,  and  maintain  a  road 
in  another  county. — People  v.  Lake  County 
Snpervisora,  33  GiU.  487. 

For  Authorities  rsou  Othxb  States: 

See  25  Cent.  Pig.,  cols.  1242-1245,  $  35. 

§  23.  BstabllahmeiLt  by  Ordinance. 

[a]  If  the  findings  be  true  that  the  way 

was  only  a  private  way,  an  ordinance  of  the 
supervisors  declaring  it  to  be  a  public  high- 
way, without  condemnation  proceedings  or 
compensation  to  the  owners  of  the  private 
way,  was  of  no  legal  conseqoence. — Gilflllan 
V.  Shattuck,  142  Cal.  27,  75  Pac.  046. 

F(S  AUTHOBITIKS  FBOH  OXHEB  STATES: 

See  25  Cent.  Dig.,  coIb.  1247,  1248,  g|  S8, 
39. 

§  24.  Parties. 

[a]  In  taking  land  for  a  public  highway,  tho 
person  who  holds  the  legal  title  ia  the  only 
necessary  party,  and  the  only  one  whose 
damages  are  to  be  assessed.  The  person  who 
has  an  equitable  title  only  is  not  a  necessary 
party. — Hidden  v.  Davisson,  51  Cal.  138. 

[b]  Political  Code,  section  2681^  held  only  to 
require  that  two  of  the  ten  petitioners  for  the 
construction  of  a  new  highway  should  be  tax- 
able in  the  district  for  road  purposes. — San 
Luis  Obispo  County  v.  Simaa,  1  CaL  App.  175, 
81  Pac.  972. 

FOK  AUTHOBinXS  TBOH  Otheb  Staub: 

See  25  Cent  Dig.,  eols.  m8-1258»  U  4»- 
46. 
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i  2S.   Ohaiica  of  Ownsnddy, 

[a]  Notice  to  owner  when  proceedings  are 
commenced  is  not  notice  to  his  vendee  who 
pnrehaaet  pending  the  raoeMdinn.— CoRmn 
Shattnek,  24  CaL  427. 

i  26.  Fetitlao. 

[a]  Petition  (not  set  vnt)  %eld  to  nffieientlj 
describe  road  to  be  eonatmeted. — Humboldt 
Coiuit7  r.  DinamoTe,  75  CaL  006, 17  Fao.  710. 

rb]  Under  section  2682,  Political  Code,  peti- 
tion for  construction  of  public  road  need  not 
allege  that  petitioners  are  freeholders  of  dis- 
trict and  taxable  therein  for  road  purposes. — 
Humboldt  Conntj  t.  Dinsmore,  76  CaL  606, 17 
Pae.  710. 

[e]  Political  Code,  section  2862,  prescribes 
the  requirements  of  a  petition  in  condemna- 
tion proceedings  to  lay  out  a  public  road, 
which  do  not  include  a  statement  of  the  width 
of  the  road.  Bj  section  2681  the  road  mast 
be  forty  feet  wide,  but  the  viewers  are  au- 
thorized to  report  upon  the  "necessity  of 
a  greater,  or  the  practicability  of  a  less, 
width  of  road  than  petitioned  for.'*  Held, 
that  the  failnre  to  state  the  width  in  such 
a  petition  did  not  render  the  proceedings 
void. — ^Hill  T.  Ventura  County  Snpn..  95 
Cal.  239,  80  Pae.  385. 

[d]  A  petition  which  had  been  presented 
to  and  acted  on  by  the  board  of  supervisors, 
in  which  the  petitioners  state  that  ''we  are, 
each  and  all,  freeholders,"  of  the  road  dis- 
trict, "and  taxable  therein  for  road  pur- 

E«es,*'  is  conclusive  as  to  those  facta. — Sis- 
you  County  t.  OamUch,  110  CaL  94^  42 
Pae.  468. 

Foi  AnTHOums  noH  Othkb  States: 

Bee  25  Cent.  Dig.,  eols.  1254-1278,  SS  47- 
69. 


S  27.  Bond. 

[a]  Bond  required  to  accompany  petition 
for  construction  of  road  is  sufficiently  ap- 

g roved  by  order  of  supervisors  recognizing  it, 
[umboldt  County  v.  Dinsmore,  75  CaL  606, 
17  Pac  710. 

[b]  The  failure  of  the  enretiea  on  a  bond 
accompanying  a  petition  to  lay  out  a  public 
road  to  justify  as  required  by  law  is  an  ir- 
re^larity  only,  which  does  not  affect  the 
private  rights  of  a  party  applying  for  a  re- 
view of  the  board's  actions. — Hill  v.  Ventura 
County  Supervisors,  OS  CaL  239,  30  Pac.  386. 

[e]  A  bond,  not  marked  "Filed,"  to  ac- 
company a  petition  to  lay  out  a  public  road, 
dated  ten  days  after  the  petition  was  marked 
"Filed,"  appeared  by  the  minutes  of  the* 
eonnty-  board  of  supervisors  to  have  been 
presented  at  the  same  time  with  the  petition, 
and  ordered  filed.  By  a  nunc  pro  tune  order, 
made  after  service  of  the  writ  in  a  proceed- 
ing to  review  the  board's  action,  the  bond 
was  approved,  and  ordered  filed,  and  the  peti- 
tioB  waa  acted  upon  bj  the  appoiatmont  of 
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viewers.  No  aetion  was  had  or  asked  be- 
fore tba  bond  was  presented.  Hdd,  that 
the  bond  waa  properly  approved  and  filed 
to  accompany  the  petition.— Hill  v.  Ventura 
County  Supervisors,  95  CaL  289,  80  Pm.  886. 

[d]  The_  fact  that  the  bond  accompanying 
the  petition  for  the  opening  of  the  road  was 
defective,  and  that  the  signers  did  not  jus- 
tify as  required  by  law,  does  not  deprive 
the  board  of  supervisors  of  juriadiction  to 
appoint  viewers  and  to  order  the  road  laid 
out  and  opened. — ^Hopkins  v.  Contra  Costa 
County,  106  CaL  566. 

[e]  Where  the  bond  aeeompanying  the  peti- 
tion was  for  the  sum  of  one  hundred  dol- 
lars, and  was  conditioned  for  the  payment 
of  **all  the  eoBta  of  viewing  and  surveying 
the  proposed  road  paid  for,"  its  approval 
by  the  board  of  supervisors  was  equivalent 
to  a  declaration  by  that  body  that  the  sum 
named  was  doable  the  amount  of  the  proba- 
ble coat. — Sutter  County  v.  Tisdale,  136  CaL 
474,  69  Pae.  141. 

g  28.  Hotiee  and  Appeannee. 

[a]  Notice,  actual  or  constrnetive,  to  the 
owner  of  land,  of  proceedings  to  lay  out  a 
public  way  across  it,  is  indispensable,  whether 
the  statute  provides  for  such  notice  or  not. — 
Curran  v.  Shattack,  24  Cal.  427. 

[b]  In  proceedings  to  establish  a  high- 
way, an  appearance  before  the  board  by  one 
of  the  persona  whose  land  is  about  to  be 
taken  is  a  waiver  of  service  of  notice  on  such 
person. — Kimball  v.  Alameda  County  Super- 
visors, 46  Cal.  19. 

[o]  Where  act  of  May  12,  1862,  requiring 
certain  notices  to  be  posted,  is  not  complied 
with,  Bupervlaon  acquire  no  Jurisdiction  to 
establish  road  aa  public  highway. — Smithen 
T.  Fitch,  82  Cal.  166,  22  Pae.  935. 

[d]  In  an  action  by  a  county  to  obtain  a 
right  of  way  over  land  for  highway,  the  affi- 
davit for  the  publication  of  the  summons, 
when  the  person  upon  whom  service  is  to  be 
made  resides  out  of  the  state,  must  state 
that  the  proceedings  directed  by  sections 
2698-2708,  Political  Code,  have  been  had,  or 
no  cause  of  action  is  shown. — Tolo  County 
Knight,  11  Pac.  662. 

Fob  Authobities  nou  Othib  States: 

See  25  Cent.  Dig.,  cola.  1273-1287,  §§  60- 
70. 


S  29.  Objeetlolu  to  Fxoeoedlngi. 

[a]  A  person  through  whose  lands  a  pro- 
posed road  will  pass  is  beneficially  interested, 
and  is  a  proper  party  to  contest  the  legality 
of  the  proceedings  for  the  establishment  of 
the  road. — Damrell  v.  San  Joaquin  County 
Supervisors,  40  Cal.  164. 

[b]  In  a  proeeedinff  to  acquire  land  for 
highway  purposes  under  Political  Code,  sec- 
tion 2690,  prior  proceedings  before  the  board 
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of  supervisors  are  to  be  regarded  as  a  final 
judgment  before  another  tribunal,  not  sub- 
ject to  collateral  attack,  and  are  not  there- 
fore reviewable. — San  Lois  Obispo  County  v. 
Simas,  1  Cal.  App.  176,  81  Pae.  972. 

g  30.  OommlnloiMni   «r  Vlewan— Aroolnt< 
ment. 

[a]  In  absenee  of  contrary  proof  it  will  bo 
presumed  in  support  of  order  appointing 
viewers  that  supervisors  determined  eztetenee 
of  facts  prerequisite  to  such  appointment.— 
Humboldt  County  t.  Dinsmore,  75  Cal.  607. 
17  Pac.  710. 

Fob  AuTHOBiTiEa  mom  Other  States: 

See  25  Cent  Dig.,  eols.  1300-1312,  {§  86- 


S  SI.   Notice  of  Proceedings. 

[a]  Notice  of  proposed  rente  required  to  be 
given  to  land  owner  by  viewers  under  Politi- 
cal Code,  section  2685,  need  not  be  written. 
Humboldt  County  v.  Dinsmore.  75  Cal.  608. 

17  Pac.  710.  ' 

Fob  Authorities  ntOH  Othxb  States: 

See  25  Cent.  Dig.,  cola.  1312,  1313,  SS 

I  32.   View  and  Beport 

[a]  An  act  approved  March  81,  1866,  pro- 
vided that  the  ' '  viewers  therein  appointed 
shall  survey,  locate,  and  establish  a  road  be- 
tween certain  points,  and  report  their  pro- 
ceedings," etc.,  "on  or  before  the  first  Mon- 
day of  March,  1866."  Held,  that  the  pro- 
vision respecting  the  time  when  the  viewers 
were  to  report  their  proceedings  was  merely 
directory,  inasmuch  as  such  construction  is 
necessary  to  make  it  harmonize  with  the  pur- 
pose of  the  act  and  make  its  operation  possi- 
ble—People T.  Lake  County  Bnperviiors,  38 
Cal.  487.  r  -» 

[b]  The  viewers  of  a  road,  appointed  under 
the  act  of  April  19,  1859,  must  view  and  mark 
oat  the  line  of  the  road  as  proposed  in  the 
application,  and  state  the  probable  cost  of  its 
construction,  and  must  also  give  notice  to  the 
owners  of  the  land  through  which  the  pro- 
posed road  will  pass  of  the  time  and  place  of 
the  meeting  of  the  viewers,  in  accordance 
with  the  proviaionB  of  the  act. — ^Damrell  t. 
San  Joaquin  County,  40  OaL  154. 

[c]  Beport  of  viewers  examined  and  held 
Bumcient  to  give  supervisors  jurisdiction  to 
open  road. — ^Tehama  Coun^  t.  Biyan,'68  Cal. 
62,  8  Pac.  673. 

[d]  To  give  the  supervisors  jurisdiction  to 
proceed  further  in  the  opening  of  the  road,  it 
IS  sufficient  if  the  viewers'  report  gives  the 
probable  cost  of  the  constmetion,  and  the 
several  items  of  expense,  such  as  grading, 
bridges,  etc.,  need  not  be  reported  separately. 
Tehama  County  v.  Biyon,  68  CaL  S7,  8  Pae. 
673.  . 

[e]  Viewers'  report  need  not  state  as  a  fact 
that^lwqr  kara  aacfxtaioed-^eeeMiity  fox  road 


or  that  same  should  he  opened. — ^Humboldt 
County  v.  Dinsmore,  75  Cal.  608,  17  Pac.  710. 

[f  ]  Report  of  viewers  need  not  show  distinc- 
tion between  value  of  property  taken  for 
connty  road  and  danuge  to  owner,  tt  is  suf- 
ficient if  it  gives  a  lump  sum. — ^Monterey 
County  T.  Cuahing,  83  Cal.  514,  23  Pae.  700. 

Fob  AuTHOBmEs  tboh  Other  States: 
See  25  Cent.  Dig.,  coL  1323,  §  104. 

§  33.   i^proral  ot  Beport 

[a]  Order  of  supervisors  approving  report  of 
viewers  cannot  be  collaterally  attacked  on 

S round  of   insufficiency  of  evidence. — ^Hum- 
oldt  County  v.  Dinsmore,  76  CaL  609.  17 
Pae.  710, 

Fob  Authobities  raou  Other  States: 

See  25  Cent  Dig.,  cols.  1335-1375,  §8 
108-131. 

S  34.  Determination  of  Nacessmr  for  Road. 

[a]  It  is  the  province  and  duty  of  super- 
visors to  determine  necessity  for  road,  its 
public  character,  route  and  termini,  land  nec- 
essary for  it  and  its  apparent  ownership,  be- 
fore courts  can  condemn  it. — Tehama  County 
T.  Bryan,  68  Cal.  63,  8  Pae.  673. 

[b1  Board  of  supervisors  baa  Jurisdiction 
to  determine  whether  a  new  road  is  neces- 
sary or  not,  and,  if  necessary,  over  what 
route  it  shall  be  laid  out  and  constructed; 
and,  in  laying  out  a  public  road,  the  board 
exercises  judicial  functions,  and  its  order  ap- 

E roving  the  report  of  viewers  cannot  be  col* 
iterally  attacked  on  the  ^nnd  that  it  was 
made  upon  insufficient  evidence. — County  of 
Siskiyou  v.  Qamlich,  110  Cal.  94,  42  Pac.  468. 

[c]  Whether  a  public  highway  is  demanded 
in  any  particular  region,  as  well  as  its  loca- 
tion and  extent,  are  questions  referred  by  the 
legislature  to  the  board  of  supervisors;  and 
where  the  board,  by  taking  proper  steps  un- 
der the  law,  has  acquired  jurisdiction  to  de- 
termine those  questions,  its  jurisdiction  is  ex< 
elusive,  and  its  determination  is  not  subject 
to  collateral  attack  or  to  review  by  the  courts. 
County  of  San  Mateo  t.  Cobum,  130  CaL  631, 
63  Pae.  78,  621. 

[dl  In  an  action  to  condemn  land  for  a 
public  road,  the  determination  by  the  board 
of  supervisors  as  to  the  public  necessity  of 
a  road  between  two  designated  points,  and 
as  to  the  particular  route  of  such  road,  and 
as  to  the  report  of  the  viewers  thereupon,  is 
final  and  conclusive,  and  is  not  subject  to 
collateral  attacks— Sutter  Connty  Tisdale, 
136  CaL  474,  69  Pae.  141. 

.F(»  Attthobities  vbok  Oraxa  States: 
See  25  Gent  Dig.,  eols.  1875-1880, 
135. 

§  36.  LocatlOD  of  Bead. 

[a]  If  a  statute  for  opening  public  roads  re* 
4uiTea.a.petitieaJlor,apeniiig.tha  road. to  bs 
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filed  with  the  board  of  saperrisors,  aod  the 
board  to  appoint  viawerB,  who  are  to  view  the 
proposed  location,  and  decide  whether  Biich 
proposed  location  la  required  for  the  pnbUe 
eonvenienee,  and  report  the  same  to  the 
board,  the  viewers  must  eonevr  with  the  peti* 
tioners  as  to  the  location  of  the  entire  road 
petitioned  for,  or  the  board  of  supervisors 
have  no  jarisdietion  to  act.  If  the  viewers 
report  in  favor  of  the  location  of  a  part  only 
of  the  road  petitioned  for,  the  board  of  super- 
visors have  no  jurisdiction  to  open  such  part. 
Brannan  t.  Mecklenburg,  19  Cal.  672. 

Tom  Aurmnmis  rom  Oram  States: 

See  25  Cent.  Dig.,  eoli.  1380-1893,  IS 
137-145. 

I  36.   In  Two  Counties. 

{a]  Coneurrenee  of  viewers  with  petltionen 
is  necessary  to  establish  road  in  two  eonn- 
ties. — Goldman  T.  Bashore,  82  CaL  166,  22 
Pae.  82. 

$  87.   Laying  Ont  Boad. 

(a]  It  is  true,  as  a  matter  of  law,  that  a 
board  of  supervisors  in  laying  out  a  public 
road  exercises  judicial  functions. — Damrell  v. 
San  Joaquin  County,  40  QmL  154. 

Fob  Authobities  raou  Othis  States; 

See  25  Cent.  Dig.,  eol.  1393,  8  146:  eola. 
1396-1399,  g§  151-154. 

I  38.   Descrlptlott  of  Bead. 

[a]  An  order  for  the  laying  ont  of  •  x>t*^l^<> 
highway,  which  describes  it  merely  as  the 
"Elam  Boute,"  and  as  beginning  at  a  cer- 
tain section  comer  and  extending  to  "Drum 
Valley,"  is  void.— People  t.  Whitoker,  101 
CmL  697,  36  Pae.  109. 

§  39.   Spedflcation  of  Width. 

[a]  Under  section  2681,  Political  Code,  su- 
pervisors have  discretion  to  make  road  sixty 
feet  wide.-~-Humboldt  County  t.  Dinsmore,  75 
Cal.  609,  17  Pm.  710. 

[b]  An  ordinance  of  a  board  of  supervison 
directing  their  clerk  to  record  a  road  as  a 
highway  must  specify  the  width  of  the  high- 
way, and  not  merely  its  direction  by  the 
course  and  distance  of  a  given  line. — ^Freshour 
T.  Hihn,  99  Cal.  443,  34  Pae.  87. 

g  40.   OhaBge  of  Order. 

[a]  Acts  of  1860,  page  317,  authorized  su- 
pervisors to  levy  a  special  tax  for  the  con- 
struction of  a  highway  from  8.  via  H.,  known 
OS  the  8.  road.  Th^  levied  the  tax,  and  In 
Jnly,  1860,  located  the  route  of  the  road,  as- 
■eesed  damages  to  the  abutters,  but  did  not 
procare  the  right  of  way.  At  this  stage  they 
annulled  this  order  of  location,  and  by  a  sec- 
ond order  located  another  route.  The  first 
location  was  through,  lands  of  the  nlaintiffa 
whi^  would  be  greatly  increased  m  value 


thereby.  Plaintiffs  brought  a  bill  in  equity 
to  set  aside  the  second  order  and  for  injunc- 
tion. Held  that, '  so  long  as  the  first  order 
remained  unexecuted,  the  board  had  the 
power  to  change  it,  and  the  plaintiffs  had  no 
sufficient  grounds  to  sustain  their  bill.— 
Burkett  San  Joaquin  County  Supervison, 
18  CaL  702. 

S  41.   Pzesunptions  in  Favor  of  Bega- 

lazlty. 

[a]  The  introduction  in  evidence  of  the  or- 
der of  the  board  of  supervisors  cannot  be  ob- 
jected to  on  the  ground  that  the  board  did 
not  possess  the  power  to  act  on  the  petition 
before  determinins  the  fact  that  it  was  signed 
by  at  least  ten  n'eeholders  of  the  road  dis- 
trict, taxable  therein  for  road  purposes,  as  it 
must  be  presumed  that  the  order  was  made  on 
a  nfSeient  finding,  unless  the  contrary  ap- 
pears on  the  record. — Humboldt  County  t. 
Dinsmore,  75  CaL  604, 17  Foe.  710. 

S  42.  Beewd  of  Bnrrey. 

[a]  Survey  of  road  need  not  appear  on  rec- 
ords of  board  of  supervisors. — Humboldt 
County  T.  Dinsmore,  76  CaL  608,  17  Pac  710. 

Fob  Aothobitibs  pkoh  Otheb  States: 

See  25  Cent.  Dig.,  cols.  1426-1437,  §8 
169-173. 

S  43.  Defects  and  Waiver  Thereof. 

[a]  Where  it  appeared  that  the  only  com- 
plainant, though  present  when  the  order  con- 
firming the  viewers'  report  was  made,  and 
represented  by  counsel,  made  no  offer  of  any 
evidence  against  the  new  road,  and  the  board, 
on  such  information  as  was  afforded  them  by 
the  report  of  the  vieweni  under  oath,  and  by 
papers  attached  to  their  report,  acted  on  the 
matters  of  fact  within  their  jurisdiction  to 
determine,  held,  that  the  complainant  was  es- 
topped to  contest  the  sufficiency  of  such  evi- 
dence.— Humboldt  County  r.  Dinsmore,  76 
CaL  604,  17  Pae.  710. 

Fob  AnTRoBrriEs  raoii  Other  States: 

See  25  Cent.  Dig.,  cols.  1437-1442,  8S  173- 
176. 

{  44.  ^peal  or  Other  Berlaw. 

[a]  A  county  brought  an  action  to  condemn 
for  a  road  lands  owned  by  the  respective  de- 
fendants, one  of  whom  appealed  from  the 
judgment.  Held,  that  the  other  defendants 
were  adverse  parties,  on  whom,  under  Code 
of  Civil  Procedure,  section  940,  notice  of  ap- 
peal should  have  been  served. — ^Butte  County 
T.  Boydstun,  68  CaL  189,  8  Pao.  835. 

[b]  Political  Code,  section  2688,  provides 
that,  after  hearing  the  report  of  viewers  in 
the  laying  out  of  a  highway,  the  supervisors 
must  declare  the  report  to  be  approved  or 
rejected  in  whole  or  in  part.  Held,  that 
where,  under  a  bill  of  review  directed  to  a* 
board  of  eupervisors,  rt  f^pcan  that  a  view* 
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ers '  report  is  regular  on  its  face,  and  the  only 
qnestioD  raised  is  whether  the  report  was  true, 
tlie  action  of  the  Baperrisors  in  appToving  the 
report  will  not  be  disturbed.— >rohnstoa 
Glenn  ConntT  Superrison.  104  CaL  390,  37 
Pac.  1046. 

[c]  Where  the  question  of  the  necessity  of 
taking  land  for  a  road  was  settled  by  a  board 
of  supervisors,  it  is  not  a  question  for  the 
court  to  pass  on. — ^Butte  County  t.  Boydstun, 
11  Pac.  ihi. 

Fob  AuTSOBtnzB  iboic  Othis  States: 

See  25  Cent.  Dig.,  eols.  1444-1490,  177- 
203. 


§  a.  Pleading  Ezbtaaea  of  Kglnnqr* 

[a]  A  pleading  described  a  highway  as  forty 
feet  wide,  commeDcing  at  a  certain  point 
named,  and  following  the  course  and  distance 
of  a  given  line  "to  the  line  of  average  high 
tide  to  the  bay  of  If."  Held  sufficient,  the 
line  described  being  presumed  to  be  the  center 
line,  and  not  a  side  line,  of  the  road,  with- 
out direct  averment  to  that  effect. — ^Freshour 
T.  Eihn,  99  CaL  443,  34  Pac  87. 

Fca  AuTHOBiTiEs  FBOU  Othxb  STA-na: 

Bee  26  Cent.  Dig.,  eols.  1620,  1521,  g  220. 

S  40.  Eridfliiee  of  Extoteaee  of  mghwagr. 

[a]  An  objection  to  the  admission  in  evi- 
dence of  the  records  of  the  board  of  super- 
viflom,  on  the  ground  of  insoffleient  descrip- 
tion, cannot  be  sustained  where,  from  the 
viewers'  report,  the  map  of  survey,  and  the 
petition,  the  .termini  and  description  of  the 
road  can  easily  be  determined. — Humboldt 
County  V.  Dinsmore,  76  CaL  604,  17  Pac.  710. 

[b]  In  a  salt  to  abate  an  obstruction  on  an 
alleged  highway,  proceeding  to  vacate  a  high- 
wa;^,  and  an  order  of  the  snperrisors  thereon 
is  inadmissible  to  show  the  existence  of  such 
highway,  since  the  refusal  to  vacate  a  high- 
way does  not  tend  to  make  the  premises  a 
highway.— Shepherd  v.  Turner,  129  Cal.  630, 
62  Pac.  100. 

[c]  In  an  action  to  abate  an  obstruction  on 
an  alleged  public  highway,  a  paper  purport- 
ing to  be  a  petition  for  a  county  road,  and  a 
slip  written  in  peneU  attached  to  such  peti- 
tion, and  purporting  to  relate  to  such  road, 
are  inadmissible  in  evidence,  where  they  have 
no  date,  and  do  not  appear  to  have  been  on 
flie,  or  in  custody  of  anyone,  and  it  is  not 
shown  when  the  pencil  ^p  was  attached. — 
Shepherd     Turner,  129  Cat  630,  62  Pae.  106. 

[d]  Evidence  is  not  admissible  for  the  pur- 
pose of  showing  that  the  alleged  road  was 
generally  spoken  of  and  regarded  by  the  peo- 
ple in  the  neighborhood  as  a  public  road. 
Hearsay  evidence  is  not  admissible  to  prove 
the  existence  of  a  highway;  nor  can  its  ex- 
istence be  proved  by  showing  that  it  was  gen- 
erally reputed  to  be  a  highway.— Shepherd  t. 
Tumer,  129  CaL  B80,  62  Pac.  106, 


[e]  In  a  snit  to  abate  an  obstruction  on  an 
alleged  public  road,  portions  of  the  records  of 
th^  board  of  supervisors  relating  to  the  ap- 
pointment of  viewers,  their  report,  and  order 
adopting  their  report  in  the  laying  out  of 
such  road,  are  incompetent  evidence,  without 
being  accompanied  with  a  proper  petition  and 
proper  proceedings  for  the  laying  out  of  such 
highway. — Shepherd  r.  Turner,  129  CaL  S30, 
62  Pae.  106. 

Foz  AuTHOBims  raou  Othes  Statu: 

See  26  Cent.  Dig.,  eols.  1621-1631,  227- 
238. 

%  4lf.  nndlBg  Bxtetenea  of  ffiiflnnr* 

[a]  A  finding  that  the  road  in  question 
"now  is,  and  was  at  all  times  mentioned  in 
plaintiff's  complaint,  and  for  more  tlian 
twenty  years  last  past  has  been,  a  public  road 
or  highway,  used  and  treated  as  such  by  the 
road  officers  of  Placer  county,  and  duly  con- 
structed as  such  in  the  manner  required  by 
law,"  is  not  a  finding  of  a  mere  conclusion 
of  law.— Bequette  v.  Patterson,  104  Cal.  282, 
37  Pac  917. 


%  48.  Existence  of  mfl^waj  as  QiuBtioo 

Fact. 

[a]  Question  of  highway  or  no  highway  is 
one  of  fact. — Smithers  t.  Fitch,  82  Cal.  168, 
22  Pac  035. 


D.  ALTEEATION,  VACATION  AKD  ABAN- 
DONMENT. 

ALTERATION,  |  40. 
  EFFECT,  I  50. 

POWER  TO  VACATE  OS  CLOSE,  |  61. 
ABAHDOHUENT  AMD  H0KD8BB,   |  69, 

S  49.  Alteration. 

[a]  Where  a  public  road  In  San  Mateo  coun- 
ty was  altered,  and  the  owner  of  land  ti^en 
therefor  brought  suit  against  the  township 
trustees  for  damages,  quare  olausum  fregit, 
and  it  appeared  on  the  trial  and  the  court 
found  that  the  notice  of  the  proposed  altera- 
tion required  by  law  (Stats.  1867-68,  p.  283) 
was  such  that  plaintiff  could  not  ascertain 
therefrom  the  amount  and  character  of  his 
land  which  wonld  be  affected  by  the  proceed- 
ings, and  ttiat  bis  damages,  if  such  notice  was 
insufficient  to  authorize  the  alteration, 
amounted  to  five  hundred  dollars,  he  was  en- 
titled to  judgment  on  the  findings  for  that 
mmonnt^Potter  v.  Ames,  43  CaL  76. 

[b]  Where  a  statute  for  the  alteration  of  a 
public  road  required  as  a  preliminary  the 
publication  of  a  notice  stating,  with  partiea- 
larity,  the  starting  point,  and  the  course  and 
terminus  of  the  proposed  alteratioD,  and  that 
those  claiming  compensation  for  land  to  be 
taken  should  present  their  claims  within  a 
certain  time  thereafter,  or  be  barred  (Stata. 
1867-68,  p.  283),  held,  that  a  notice  of  an 
alteration  to  run  northe^y  from  one  point  to 
another,  "over  the  most  pnetieable  route  for 
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a  road,*'  was  inaniBeiflnt.— Fatter  t.  Amea.  43 
CaL  75. 

[«]  In  the  year  1875  the  loens  in  qno  was 
condemned  for  the  parposes  of  a  public  road. 
By  a  mistake  on  the  part  of  the  viewers  the 
road  was  actually  located  and  opened  across 
the  land  of  the  plaintiff  at  another  place,  and 
was  so  used  by  the  public,  without  any  ob- 
jection by  the  plaintiff  for  about  ten  yewrs. 
In  1885  the  bos^rd  of  sapenrison  commanded 
the  defendant  as  road  overseer  to  open  the 
road  to  the  public  on  its  true  line.  Held, 
that  the  road  as  located  had  become  a  pub- 
lic highway,  and  could  not  be  altered  ex- 
cept by  a  proceeding  brought  for  that  pur- 
pose.—Babcoek  T.  Welsh,  71  CaL  400,  12  Fae. 
337. 

[d)  Under  Political  Code,  section  2019, 
which  provides  that  a  road  created  by  dedica- 
tion and  user  shall  continue  to  exist  until 
vacated  by  the  board  of  supervisors,  or  by 
•peration  of  law  or  a  judgment  of  a  court  of 
competent  jurisdiction,  the  line  of  a'  road  be- 
ing once  established,  even  mistakenly,  and  the 
road  thna  located  abandoned  to  the  public, 
a  road  overseer  cannot  correct  such  mistake 
by  taking  down  a  fence  built  on  the  line  so 
established. — Patterson  v.  MCunyan,  93  CaL 
128,  29  Pac.  250,  distinguishing  Watkina 
Lynch,  71  CaL  26,  11  Pac.  808. 

[e]  An  order  of  the  board  of  supervisors  lay- 
ing out  a  new  road,  and  vacating  an  old  one, 
is  not  void  because  it  fails  to  show  on  its 
face  that  there  is  any  connection  or  relation 
between  the  two  roads,  if  the  surveys  and 
descriptions  of  the  new  and  the  old  roads 
show  the  connection. — -Levee  Dist.  No.  B  v. 
Farmer,  101  CaL  178,  35  Pac.  669. 

Fob  AuTHcniTiis  tboh  Othxb  Statks: 

See  25  Cent  Dig.,  eola.  1532-1564,  §§  234- 
253. 

§  50.   Effect. 

[a]  Alteration  of  existing  road  or  way  Is 
discontinuance  of  those  portions  which  do  not 
come  within  newly-acquired  limits.  No  spe- 
eial  order  of  discontinuance  is  necessary.— 
Brook     Horton,  68  CaL  658,  10  Fae.  204. 

Fob  AUTHOBims  roh  Otheb  States: 

See  25  Cent.  Dig.,  cols.  1661-1564,  §  263. 

S  61.  Pow«  to  Vaoat*  or  OIom 

(a]  Pact  that  board  of  directors  of  the  state 
prison  have,  by  the  constitntion,  charge  of 
the  prison,  does  not  authorize  them  to  close  a 
public  highway  passing  throngh  the  prison 
grounds  because  It  facilitates  the  escape  of 
prisoners. — People  T.  Marin  County,  103  CaL 
223,  37  Pac.  203. 

Fob  Aothobitibs  nou  Otheb  States: 
8m  26  Cent.  Dig.,  eola.  1666-1608,  $ 

%  62.   AbmdOliiiMBt  Ud  Konutt. 

[a]  Sowing  grass  aeed  on  side  of  Ui^way, 
and  grazing  cattle  there  li  not  such  adverH 


possession,  even  though  road  had  been  aban- 
doned by  the  public,  aa  to  create  title  through 
statute  of  limitations.— WatUna  v.  I^ch,  71 
Cal.  21,  11  Pac.  808. 

[b]  Highway  can  ouly  be  abandoned  or  va- 
cated by  order  of  supervisors,  operation  of 
law  or  judgment' of  court. — McBose  v.  Bot-  ' 
tyer,  81  Cal.  125,  22  Pac.  393. 

[e]  Highway  cannot  be  extinguished  by  non- 
nser  for  penod  less  than  that  by  wUeh  it 
was  acquired.— HcBose  v.  Bottyer,  81  CaL 
125,  126,  22  Pac.  393. 

[d]  Partition  judgment  purporting  to  estab- 
lish public  road  over  partitioned  premises  will 
not  justify  oveneer  and  supervisors  to  open 
road  fourteen  years  later  if  it  has  not  been 
opened  before  and  was  inclosed  and  adversely 
occupied  all  that  time. — Myers  v.  Dauben- 
biss,  84  CaL  6,  6,  23  Pae.  1027. 

[e]  Highway  may  be  abandoned  by  an  order 
of  board  of  supervisors;  ordinance  is  not  nec- 
essary.—Keena  T.  Board,  89  CaL  14,  26  Pae. 
616. 

[f]  Petition  for  abandonment  of  road  need 
not  be  accompanied  by  a  bond. — Keena 
Board,  89  Cal.  14,  26  Pac.  615. 

[g]  Where  the  public  have  acquired  an 
easement  in  land  for  a  highway  by  adverse 
user,  the  taxation  and  payment  of  taxes  on 
the  same  will  not  constitute  an  abandonment. 
Schwerdtle  v.  Placer  County,  108  Cal.  589,  41 
Pac.  448. 

[h]  The  right  of  the  public  in  a  highway 
is  not  lost  by  the  act  of  the  owner  of  the 
land  in  placing  gates  across  it,  after  asking 
permission  so  to  do  of  a  member  of  the  board 
of  supervisors,  nor  by  the  payment  by  htm, 
for  more  than  five  years,  of  the  taxes  as- 
sessed on  the  entire  tract  of  land  through 
which  the  road  ran. — Schwerdtle  ▼.  Placer 
County,  108  CaL  689,  41  Fae.  448. 

[i]  The  alteration  of  the  route  of  a  road, 
by  the  construction  of  a  new  road  to  take 
the  place  of  the  old  one,  implies  that  the  old 
road  is  abandoned  and  ceases  to  exist  as  a 
highway.  It  eannot  be  assumed  that  the 
supervisors  intended  to  maintain  both  roads. 
People  V.  Ooodin,  136  Cal.  455,  69  Pac.  85. 

[j]  Accidental  destruction  of  bridge  and 
temporary  user  of  another  road  by  public 
pending  its  reconstruction  do  not  destroy 
original  public  highway. — People  v.  Myring, 
144  CaL  361,  77  Pac.  975. 

[k]  Under  Political  Code,  section  2619,  pro- 
viding that  alt  public  highways,  once  estab- 
lished, shall  continue  to  be  public  till  aban- 
doned by  order  of  the  county  supervisors,  or 
by  operation  of  law,  or  judgment  of  a  court, 
ceasing  to  nse  a  portion  of  a  road  does  not  of 
itself  destroy  its  character  as  a  public  high- 
way—People T.  Myring,  144  CaL  351,  77  Fae. 
976. 

[1]  A  petition  asking  that  a  highway  be  va- 
cated was  presented  to  a  board  of  supervisors. 
Viewers  were  appointed,  and  in  their  report 
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'  tbej  recommenclecl  that  tie  highway  be  made 
a  private  road,  and  tbat  the  owners  of  the 
land  over  which  the  road  paseed  give  a  deed 
to  the  county  for  the  private  road.  The 
board  made  an  order  adopting  the  report,  but 
no  deeds  of  the  land  were  ever  made.  Held, 
that  the  order  of  the  supervisors  was  not 
an  abandonment  of  the  highway. — ^McEenzi* 
T.  Gilmore,  33  Pac.  202. 

Fob  AtrarHOBiTiBs  ntOH  Otheb  States  ; 

Extinguishment  of  highways  by  limita- 
tions: U  Am.  St.  Eep.  278,  note;  26 
L.  B.  A.  449,  659,  note.  See,  also,  25 
Cent.  Dig.,  cola.  1595-1607,  §§  279-287. 

£.   TITLE  AND  BIGHTS  OF  ABUTTING 
OWNEBa 

§  63.  1^  OeneraL 

[a]  Where  one  dedicated  a  strip  of  land  in 
front  of  bis  premises  to  the  public  as  a  high- 
way, and  expressly  excepted  it  as  such  in  his 
deed  of  the  land,  the  grantee  cannot  assume 
the  ownership  of  the  strip,  though  it  was 
never  actually  used  u  a  public  highway. — 
Southern  Fae  B.  Co.  v.  Ferris,  93  Cal.  263,  28 
Pac.  828. 

[bj  Upon  acquisition  of  land  by  the  state 
over  which  a  highway  has  been  located,  the 
easement  of  the  highway  is  not  merged  in 
the  estate  which  the  state  has  acquired  to 
the  land.— People  v.  County  of  Marin,  103 
Cal.  223,  37  Pac.  203. 

[c]  Easement  which  may  be  held  by  the 
state  in  any  highway  is  held  as  the  repre- 
sentative of  the  people,  and  in  trust,  to 
enable  the  people  to  pass  and  repass  at  will, 
and  is  not  held  in  the  same  ne^t  as  the 
title  of  the  state  to  lands  which  it  has  pur- 
chased.— People  V.  County  of  Marin,  103  Cal. 
223,  37  Pac.  203. 

[d]  Owner  of  fee  over  which  highway  is 
laid  retains  all  rights  therein  consistent  with 
full  enjoyment  of  the  easement  by  public. 
Wright  T.  Austin,  143  Cal.  236,  76  Pac  1023. 

S  64.  Tftls  to  Water  Ponolatlxig  Beneatli 

Highway. 

[a]  Title  to  all  water  percolating  beneath 
soil  of  highway  is  in  owner  of  fee. — Wright 
T.  Austin,  143  Cal.  236,  76  Pac  1023. 

[b]  Under  Political  Code,  section  2631,  pro- 
viding that,  by  taking  and  accepting  land  for 
a  highway,  the  public  acquire  only  the  right 
of  way  and  "the  incidents  necessary  to  en- 
joying and  maintaining  it,"  the  county  has 
no  right  to  bore  wells  in  the  highway  and 
use  the  subterranean  water  for  sprinkling  it. 
Wright  T.  Austin,  143  CaL  236,  76  Pac  1023, 
65  L.  B.  A.  949. 

XL   HIOHWAT    DISTBIOTB    AXS  OF- 

FIOEBS. 

maHWAY  DISTKIOTS—STATUTES  ATFEOTtNG, 
i  95. 

ELIGIBILITY  TO  OFFICE  OF  OYEBBEEB,  |.  SS. 


APPOINTMENT  OP  OVERSEERS,  |  BT. 
COMPENSATION  OP  C0MMIS8I0NEB8,  )  88. 
LIABILITY  OP  0FPI0ER8,  |  59. 
LIABILITY  OP  COUNTY  FOB  ACTS  OF  OTBB- 
8EBB1,  I  SO. 

8  66.  mghiray  Distrlcta— StatntOB  Affactfog. 

[a]  Act  of  1883  repeating  all  laws  eoneem' 
ing  highways  did  not  repeal  road  districts 
created  by  boards  of  supervisors. — Tehama 
County  v.  Bryan,  68  CaJ.  67,  8  Pae.  673. 

[b]  The  act  of  1883  (State.  1883,  pp.  5-20), 
reconstructing  sections  2618-2744  of  the  Po- 
litical Code,  relating  to  highways,  and  pro- 
viding for  a  road  tax  outside  of  municipali- 
ties, was  not  repealed  by  the  County  Gov- 
ernment Act  of  1895. — Miller  v.  County  of 
Kern,  137  Cal.  516,  70  Pac.  549. 

[e]  The  act  of  1883  is  not  unconstitutional 
on  the  ground'  that  it  in  effect  exempts  mu- 
nicipalities from  taxation  for  county  road 
purposes.  Mnnieip^ities  are  exempted  from 
an  outside  road  tax  merely  because  they 
are  made  separate  districts,  and  are  required 
to  maintain  their  own  streets  and  alleys. 
Miller  v.  County  of  Kern,  137  CaL  616,  70 
Pac  549. 

§  66.  BliglbUl^  to  Offlce  of  O^rsaer. 

[a]  Defendant  was  a  resident  of  A.,  incor- 
porated under  act  of  1866,  authorizing  the 
trustees  to  lay  out  uid  r^>air  streets,  etc, 
and  levy  taxes  for  payment  thereof,  but  not 

compelling  them  so  to  do.  Political  Code, 
section  2641,  provides  for  dividing  counties 
into  suitable  road  districts.  Section  4102  pro- 
vides that  no  person  shall  be  a  district  ofiiccr 
who  is  not  an  elector  of  the  district.  Act  of 
1883,  relating  to  highways  (section  2),  pro- 
vides that  no  incorporated  town  in  which 
improvements  in  the  streets  are  done  under 
any  law  relating  to  street  work  shall  belong 
to  a  road  district.  Held,  in  a  suit  to  con- 
test defendant's  eligibility  as  road  overseer 
in  a  district  including  the  town  of  A.,  that 
the  burden  was  on  contestant  to  show  that 
the  town  of  A.,  being  incorporated,  did  work 
on  the  streets  under  a  law  relating  to  street 
work,  and  was  therefore  improperly  included 
in  such  district;  and,  not  having  done  so,  it 
-would  be  assumed  that  the  town  was  properly 
included,  and  respondent  was  an  elector  in 
the  district,  and  eligible.— Wrislen  y.  Donlan, 
79  CaL  472,  21  Pac  868. 

§  67.  i^poiatntent  <tf  Oreneeig. 

[a]  Mandamus  will  not  lie  to  compel  county 
supervisors  to  appoint  a  certain  person  road 
overseer,  on  a  petition  of  a  majority  of  the 
taxpayers  of  a  road  district.  Pol.  Code,  sec. 
2642;  Stats.  1883,  p.  8;  SUts.  1885,  p.  94. 
Davisson  v.  Solano  County  Supervieoii,  70 
CaL  612,  11  Pac  680. 

For  AuTHOBiTm  rok  Othbb  Statu: 

See  25  Cent.  Dig.,  eola.  1626-16S8,  H 

.  304.-307.   .  . 
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S  68.   Compensation  of  Oommlsalonen, 

[a]  Aet  of  March  23,  1901  (Statfl.  1901,  p. 
752,  e.  234,  sec.  185,  eubd.  15),  providing  for 
repayment  to  road  commissioners  of  expenses, 
did  not  apply  to  commiBsioners  who  went  into 
office  before  the  date  of  the  act. — Placer 
County  T.  Freeman  (Cal.  Sup.),  87  Pac.  628. 

Fob  AUTHOBmEs  ntois  Other  States: 

See  £5  Cent.  Dig.,  eoli.  1633-1635,  §  808. 


(  60.  LUbUltr  of  Oflleen. 

[a]  Where,  in  an  action  for  damages  for 
an  alleged  trespass,  defendant  jastifies  un- 
der the  act  in  relation  to  the  laying  out  and 
establishing  roads,  fae  must  show  tfaat  the  aet 
was  strictly  complied  with;  and,  where  it 
does  not  appear  that  all  the  statutory  re- 
quirements in  the  laying  out  of  a  road  were 
fulfilled,  it  is  no  defense. — Sherman  Bniek, 
32  CaL  241,  91  Am.  Dee.  577. 

[b]  In  an  action  for  an  injunction  and  dam- 
ages for  entering  on  plaintiff's  premises  and 
remoTing  the  gates,  a  finding  that  the  locos 
obstraeted  by  plaintiil  is  not  a  public  high- 
way established  nnder  aets  of  1861,  page  389 
at  seq.,  as  amended  by  Statutes  of  1862,  page 
685,  as  claimed  by  defendants,  is  proper, 
where  tbey  fail  to  prore  compliance  with  the 
requirements  of  the  statute  as  to  notice  and 
the  report  of  the  reviewers. — Smithera  t. 
Fiteh,  88  Cal.  153,  28  Fae.  935. 

Fob  AuTBJBrms  nou  Othik  States: 

22  L.  B.  A.  824,  note;  25  Cent.  Dig.,  cols. 
1639-1654,  §§  313-317,  310j  eols.  1659, 
1660,  S  822. 

I  60.  lisbtUtT  of  Oomi^  for  Acta  (Ht  Om- 
seer. 

[a]  By  act  of  1855  (Wood's  Digest,  p.  650), 
it  is  the  duty  of  the  board  of  supervisors  of 
each  eounty  to  divide  the  eonnty  into  road 
districts,  and  appoint  overseers  therefor,  re* 
movable  at  their  pleasure,  and  the  overseers 
are  required  to  build  and  keep  up  the  high- 
wzya  and  bridges.  Held,  that  the  relation 
thus  created  between  a  county  and  its  road 
overseers  was  not  analogous  to  master  and 
servant,  and  the  county  is  not  liable  for  in- 
juries caused  by  acts  of  overseers.— Lowell 
T.  Sonoma  County,  25  CaL  313. 

HL    OONBXBUOnON,  IMFBOVBIIBNT 
AND  BEPAIB. 

AUTHOBITT  AND  DUTT,  |  01. 

STATUTE  C0H8TBUSD.  |  62. 

ACTIONS  TO  OONDEIIN  LAND  TOR  HiaHWAT, 

I  63. 
DAUAGE8,  I  64. 

ACTION  TO  ENJOIN  OPENING  OP  mOHWAT, 
I  66. 

ISSUE    OF  BONDS    FOR    PUBOHASE    OB  ZU- 

PBOVEHENT,  |  66. 
SEZHBURSEMBNT  FOB  lUPBOVEUENTS  UAD& 

I  «7.  • 


§  61.  Anthori^  and  Duty. 

[a]  A  roadtnaster  has  no  right  to  open  a 
public  highway  over  private  land  until  all  the 
provisions  of  the  statute  under  which  he  is 
proceeding  have  been  strictly  complied  with. 
Murphy  T.  De  Oroot,  44  Cal,  51. 

[bl  If  owner  of  ditch  erossing  highway 
neglects  to  bridge  it,  overseer  can  do  so  only 
under  direction  of  supervisors. — Fresno  County 
T.  Fowler  Canal  Co^,  68  CaL  861,  8  Fae.  309. 

[e]  A  road  overseer  has  sufficient  authority 
to  make  repairs  on  roads  and  obtain  material 
therefor;  he  having  kept  within  the  direc- 
tions of  the  road  commissioner,  who,  speak- 
ing to  him  in  reference  to  work  on  the  roads, 
told  him  not  to  work  in  excess  of  the  funds  of 
the  district.— Lndy  ▼.  Colusa.  County,  41  Pac 
300. 

[d]  Under  Polltieal  Code,  section  2645,  pro- 
viding that  road  overseers,  under  the  direc- 
tion and  supervision  of  the  road  commis- 
sioners, and  pursuant  to  orders  of  the  board 
of  supervisors,  must  take-  charge  of  the  high- 
ways in  their  districts,  and  shall  employ  the 
necessary  help  and  keep  the  highways  in  good 
repair,  the  order  of  the  road  commissioner  of 
a  district  is  sufficient  authority  for  the  over- 
seer to  have  repairs  done  on  the  road  and 
materials  furnished  therefor. — ^Lndy  t.  Colusa 
County,  41  Fae.  300. 

Fob  Authobitibs  nov  Othbb  States: 

See  85  Cent.  Dig^  eols.  1658-1679,  SS 
330. 

5  62.   Statute  Construed. 

[a]  Political  Code,  section  2737,  provl^ng 
that  the  road  overseer  shall  erect  bridges  over 
highways  in  case  water  or  canal  companies 
fail  to  do  so,  is  not  mandatory. — Fresno 
County  V.  Fowler  Switeh  Canal  Co.,  68  CaL 
359,  9  Fae.  309. 

(  68.  Actions  to  Oondomn  Land  for  Bl^ 
way. 

[a]  Complaint  In  action  to  condemn  land  for 
public  road  held  to  sufficiently  show  that 
petitioners  were  taxable  in  the  district  for 
road  purposes. — Tehama  County  t.  Bryan,  68 
Cal.  59,  8  Pac.  673. 

[b]  Complaint  held  to  sufficiently  allege  that 
at  the  time  damages  were  awarded  owner  of 
land  condemned  for  a  road,  there  was  money 
in  the  road  fund  with  which  to  pay  it. — Te- 
hama County  V.  Bryan,  68  Cal.  61,  8  Fae.  673. 

[c]  In  an  action  to  condemn  a  right  of  way 
for  a  public  road,  the  presumption  is  in  favor 
of  the  regularity  of  the  action  of  the  board 
of  supervisors.— Siskiyou  County  v.  Gamlich, 
110  Cal.  04,  42  Fae.  468. 

[d]  In  an  action  by  a  county  to  condemn 
private  property  for  a  public  highway,  dam- 
ages to  the  land  not  taken  must  b«  allowed 
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without  anj  dedaetion  for  benefits  to  raeh 
land  by  the  opening  of  the  road. — County'  of 
San  Mateo  t.  Coborn,  130  CaL  631,  63  Pso. 
78,  OSL 

I  64.  DunagM. 

[a}  nntU  the  question  Is  flnallj  Battled  aa 
to  the  amoant  of  damages  a  person  is  en- 
titled to  for  opening  a  road  over  his  land, 
and  the  money  is  paid  or  provided  to  be  paid, 
neither  the  supervisors  nor  the  roadmaster  can 
remove  the  fences  or  open  the  road. — Grigsbj 
V.  Burnett,  31  Cal.  406. 

[b]  If  an  applicant  for  damages  for  lajinff 
out  a  road  refuses  to  accept  the  sara  awarded 
him  by  the  road  Tiewers,  and  commences  snit 
in  the  district  eonrt,  the  public  do  not  ac- 
quire a  right  of  Iray  until  the  damages  are  as- 
certained in  the  suit,  and  a  final  judgment  is 
rendered  thereon,  and  the  damages  are  paid 
or  provided  to  be  paid. — Origsby  v.  Burtnett, 
31  CaL  406. 

[c]  The  tender  of  the  money  awarded  by 
the  road  viewers  to  'an  applicant  for  damages 
for  opening  a  road  does  not  give  a  right  to 
open  the  road  if  the  applicant  sues  to  repover 
his  damages. — Origsb/  v.  Burtnett,  31  CaL 
406. 

[d]  When  the  act  for  condemning  land  for 
a  public  highway  requires  the  money  allowed 
to  a  land  owner  for  damages  to  be  set  apart 
in  the  treasury  by  the  supervisors  for  the 
owner,  the  land  is  not  taken  for  pnblie  use 
until  it  is  so  set  apart. — ^Murphy  ▼.  De'Ckoot, 
44  Cal.  61. 

[e]  A.  right  of  way  over  private  lands  for 
a  road  does  not  vest  in  the  public  until  the 
land  owner  has  been  paid  or  tendered  the 
damages  awarded  or  adjudged  to  him  for  the 
land  taken.  The  recovery  by  him  of  a  judg- 
ment therefor  does  not  authorize  the  pubhe 
to  remove  his  fences  and  open  the  road. 
Brady  v.  Bronson,  46  CaL  640. 

ff]  Commissionera  appointed  to  assess  dam- 
ages and  benefits,  in  a  proceeding  to  con- 
demn land  for  a  public  highway,  have  no  jur- 
isdiction to  investigate  the  question  of  title 
by  taking  testimony  and  adjudicating  whether 
the  public  had  not  previously  acquired  a  right 
of  way  over  the  land  for  a  road. — ^Wilcox  T. 
City  of  Oakland,  49  Cal.  29. 

[g]  Findings  of  jury  on  question  of  damages 
and  benefit  to  land  taken  for  road  examined 
and  held  snflBcient.— Tehama  County  T.  Bryan, 

68  Cal.  65,  8  Pac.  673. 

Fob  Authobities  ntoii  Othxb  Statbb: 

See  25  Cent  Dig.,  COla.  1735-1767,  %%  868- 
373. 

$  6S.   Aetton  to  Enjoin  Opening  of  Elghwi^. 

[a]  A  perpetual  injunction  against  opening 
a  road  under  proceedings  which  have  been 
taken  does  not  prevent  laying  out  a  road  at 
any  future  time  over  the  same  land  whenever 


the  proper  steps  are  taken  to  acquire  the 
right  of  way,  and  the  right  has  been  seeued. 
Corran  v.  Shattuek,  24  CaL  427. 

n>]  Where  an  order  of  the  board  of  super- 
visors laying  out  a  road  is  null  and  void  upon 
its  face,  an  injunction  will  not  be  granted  to 
rutrain  the  carrying  of  the  order  into  eCTeet. 
Leaeh     Day,  87  CaL  643. 

[e]  Conrta  of  equi^  nay  restrain  the  <om- 
nussion  of  a  trespass  about  to  be  committed 
by  taking  down  fences  and  opening  a  road 
through  the  plaintiff's  land  in  pursuance  of 
an  order  of  the  board  of  supervisors  prema- 
turely made. — Grigsby  v.  Burtnett,  31  CaL 
406. 

[d]  In  an  action  to  restrain  a  road  overseer 
from  opening  an  alleged  public  road  the  ques- 
tion whether  the  locus  in  quo  had  ever  been  a 
highway  is  one  of  faet.— Tait  ▼.  Hall,  71  OaL 
149,  12  Pae.  391. 

[e]  Complaint  against  road  overseer  and  su- 
pervisors for  unlawfully  opening  road  held 
to  state  cause  of  action  for  injunetlon. — ^Myen 

Daubenbiss,  84  Cal.  5,  83  Pac  1087. 

[f]  Where  overseer  and  supervisors  join  in 
nnlawfully  opening  road,  they  are  joint  tres- 
passers and  properly  joined  in  suit  to  restrain 
further  treroass. — ^Uyers  t.  Daubenbiss,  64 
Cal.  6,  23  Pae.  1027. 

[g]  In  an  action  to  enjoin  the  opening  of 
a  road,  evidence  of  the  value  of  vines  planted 
upon  the  strip  sought  to  be  taken,  aa  well  as 
the  value  of  the  strip  itself,  is  immaterial, 
and  it  is  not  error  for  the  court  to  exclude 
such  evidence. — Fornrth  Dnnnagan,  94  Cal. 
438,  29  Pac.  770. 

§  66.  Jbane  of  Bonda  fw  Pnrcbau  or  ^ 

[a]  When  a  atatata  allowa  the  trustees  of 
a  township,  when  they  deem  it  expedient  to 
expend  more  money  than  may  be  done  under 
the  road  laws,  in  the  improvement  of  any 
highway,  or  the  purchase  of  any  toll  road, 
to  submit  to  the  voters  of  the  township  the 
question  of  the  issuance  of  bonds  by  the 
supervisors,  by  a  proclamation  which  shall 
state  the  specific  object  for  which  the  money 
is  to  be  expended,  if  the  proclamation  does 
not  specify  the  particular  road  to  be  im- 
proved, or  the  particular  toll  road  to  be  pur- 
chased, a  writ  of  mandate  will  not  be  issued 
to  compel  the  supervisors  to  Issue  the  bonds. 
McMahon  San  Mateo  County  Snperrlson, 
46  CaL  814. 

I  67.  BalmlnirMmaiit     for  finprorameiiti 
Made. 

[a]  Where  the  order  approving  the  report 
of  the  viewers  and  declaring  the  road  a  pub- 
lic highway  provides  that  whenever,  in  the 
opinion  of  the  board,  the  financial  condition 
of  the  districts  will  warrant,  the  county  will 
pay  for  fencing  the  road,  and  such  parties 
aa  may  have*  fenced  part  of  the  road  at 
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their  own  expense,  maj  then  be  reimbuved 
therefor  in  accordance  with  the  report  of 
the  Tiewen,  those  who  have  incurred  the 
expense  of  fencing  are  entitled  to  maintain 
an  action  against  the  eonntjr  for  reimbnrse- 
ment  of  the  same  as  soon  aa  the  financial 
condition  of  the  district  ia  each  as  to  war- 
rant it. — ^Hopkins  t.  Contra  Costa  Countr. 
106  CaL  666,  S9  Pse.  988. 

17.   TAXES  AMD  A8SB8SlCBin& 

BTAT17T0BT  PROVISIONS,  |  6S. 
PERSONS  AND  PBOPEBTT  LIABi;!,  |  09. 

ABSESSUENT,  |  70. 

ACTIONS  FOB  DELINQUENT  TAXES,   |  Tl. 
DISPOSITION  OP  PBOGBEDS,  |  73. 

{  68.  Btatntory  Provistoiu, 

[a]  The  taxes  in  Sacramento  county  for  the 
wagon  road  mnniDg  from  the  eastern  boun- 
da]^  of  said  county  to  Carson  Valley,  and 
for  an  agrieoltural  hall,  under  the  aeti  of 
1858  and  1859,  are  constitntionaL — People  v. 
Seymour,  16  Gal.  332,  76  Am.  Dee.  521. 

[b]  Act  of  1883,  section  2,  authorizing  the 
levy  end  collection  of  road  taxes,  declares 
that  nothing  contained  therein  shall  be 
deemed  to  authorize  the  levy  or  eolleetion  of 
a  road  poll  tax  or  property  road  tax  within 
manieipalitieB  wherein  work  and  improve- 
ments upon  the  streets  are  done  by  Tirtne 
of  any  law  rel&ting  to  street  improvements 
within  such  municipality.  Held  that,  since 
only  such  property  in  cities  as  was  assessed 
for  the  improvement  of  streets  within  the 
eity  by  municipal  authority  was  exempted 
from  the  road  tax  prescribed  by  such  section, 
the  section  was  not  unconstitutional  on  the 
gronnd  that  such  city  property  was  not  equally 
taxed  for  road  purposes  in  proportion  to  Its 
▼alae.~Miller  t.  Kern  County,  187  Cat  516, 

70  Pae.  549. 

S  69.  Persou  and  Property  Liable. 

[a]  A  county  road  tax  eanaot  be  levied  upon 
the  inhabitants  or  property  of  a  city  whose 
municipal  authorities  have  power  to  levy  such 
taxes  for  maintaining  its  street*  and  alleys. 
Martin  t.  Aaton,  60  Gal.  63. 

I  70.  Amammnmb. 

[a]  Legislature  cannot  authorize  county  as- 
sessor to  assess  for  a  road  district. — Williams 
T.  Corcoran,  46  Cal.  553. 

[b]  Under  section  25  of  the  County  Govern- 
ment  Act  supervisors  have  power  to  adopt 
any  suitable  mode  of  procedure  for  submitting 
to  qualified  electors  of  road  districts  a  proposi- 
tion to  levy  a  special  tax  for  road  purposes, 
and  may  adopt  the  assessment  made  for  state 
and  eounty  purposes  as  the  baaii  upon  whieh 
to  levy  the  taxA-Comstoek  v.  County  of  YoIq, 

71  Csl  599,  12  Pae.  728. 

[c]  Political  Code,  section  3743,  declares 
that  within  10  days  after  the  receipt  of  the 


assessment  book  the  tax  eollector  must  paB- 
lish  a  notice  which  relates  to  the  time  when 
the  tax  shall  be  dne  and  payable,  whev  de- 
linquent, etc.  Held,  that  since  all  the  pro- 
visions of  such  notice  were  statutory,  and  the 
taxpayer  is  charged  with  notice  thereof  by 
the  statute,  the  omission  of  the  collector  to 
publish  the  notice  within  the  time  did  not  in- 
viUidate  the  assessment. — ^Miller  v.  Kern 
County,  137  CaL  616,  70  Pae.  549. 

[d]  The  affidavit  to  the  corrected  assess- 
ment-roll required  to  be  made  by  the  clerk 
of  the  board  of  equalization,  and  the  affidavit 
of  the  auditor  required  to  be  made  before 
■ueh  roll  is  delivered  to  the  tax  collector,  are 
essential  to  the  validity  of  the  assessment- 
book,  and  without  sueh  affidavits  the  tax  col* 
lector  has  no  right  to  enforce  the  assessment. 
Utller  V.  County  of  Kern,  137  Cal.  616,  70 
Pae.  549. 

§  71.  AeUoni  for  Ddiiiqiiant  Taxes. 

[a]  Political  Code,  section  3671,  provides 
that  taxes  upon  road  districts  shall  be  col- 
lected in  the  same  manner  as  county  taxes. 
Statutes  of  1880,  page  136,  provides  that  a 
connty  may  maintain  an  action  in  its  own 
name  for  the  recovery  of  delinquent  taxes. 
Held,  that  a  county  can  maintain  an  aetion 
in  ite  own  name  to  eoUeet  delinquent  taxes 
which  were  levied  upon  a  road  district, — San 
Luis  Obispo  County  v.  White,  91  CaL  432, 
24  Pae.  864,  27  Pac  756. ' 

§  72.  Disposition  of  Proceeds. 

[a]  Board  of  supervisors  had  no  authority 
to  order  a  claim  of  an  overseer,  for  labor 
done  and  money  expended  for  bis  district, 
paid  ont  of  the  county  general  fund,  where 
it  was  not  alleged  that  the  elaim  was  for 
building  bridges,  the  entire  legal  highway 
taxes  for  the  year  having  been  collected  and 
exhausted,  though  County  Oovemment  Act, 
section  25,  subdivision  20,  authorizes  the 
board  of  supervisors  to  "transfer  moneys 
from  one  fund  to  another,  as  the  public  in- 
terest may  require."— Potter  v.  Fowzer,  78 
Cal.  493,  21  Pae.  118. 

Foft  AiTTHOBrnKs  raoH  Othkb  States: 

See  35  Cent  Ittg.,  eols.  1794-1798,  (  887. 

V.   BEOULATIOK  AMD  USE  FOB  TRAVEL. 

A.  Obstructions  and  Eneroaehments,  }}  73-82. 

B.  Use  of  Highway  and  Law  of  the  Boad, 

§§  88-9L 

A.   OBSTRUCTIONS    AND  ENCROACH' 
ICENTS. 

OBSTRITOTIONS  IN  GENERAL,  I  78. 
—  STORING  MERCHANDISE.    |  74. 

  OBSTRUOTINO    DBAINAGB,    |  75. 

BZUOYAL.  I  70. 

  UANDAUU8  TO  COMPEL,  |  77. 

  ACTIONS  FOR  REMOVAL^  |  TS. 

A0TI0H8  TO  ABATE,  |  79. 
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XNJtTHOnON.   I  SO. 

KIGHTS  AND  BBHEDIE8  07  PRIVATE  PER- 
SONS— NBCES8ITT  FOR  SPECIAL  DAtf- 
AOE,  I  81. 

ACTIONS  FOR  PENALTZB8.  i  SS. 

§  73.  ObBtrneUoDS  In  OenenL 

[a]  The  obstruction  of  a  public  highway  Is 
a  common  nuisance. — Lewiston  Turnpike 
Co.  T.  Shaflta  etc.  Boad  Co.,  41  CaL  562. 

[b]  In  case  of  encroachment  upon  a  high- 
way, where  the  rimple  question  is,  whether 
it  ia  in  fact  a  highway,  no  qoeetion  is  in- 
volved as  to  its  width,  and  an  objection  that 
it  is  not  shown  to  have  a  specified  width  is 
without  force. — People  v.  County  of  Marin, 
103  Cal.  223,  37  Pac.  203. 

[c]  The  owner  of  the  fee  in  the  land  over 
which  a  public  highway  passes  has  no  right 
to  obstrnct  it. — Beqnette  T.  Patterson,  104 
Cal.  282,  37  Pac.  917. 

[d]  By  the  express  provisions  of  Civil  Code, 
sections  347d,  34S0,  and  Penal  Code,  section 
370,  anything  unlawfully  obstructing  the  free 
passage  or  use  in  the  customary  manner  of 
a  public  highway  is  a  public  nuisance. — Peo- 
ple V.  HcCne  (CaL  Sup.),  88  Pac.  899. 

Fob  Authobities  ntOM  Otheb  States: 

12  L.  B.  A.  lis,  14  L.  B.  A.  398,  notes, 
See,  also,  25  Cent.  Dig.,  eola.  1836-1845, 
§§  417-422. 

§  74.   Storing  Merchandise. 

[a]  Use  of  public  highway  for  storing 
merchandise  is  not  the  use  of  the  same  aa  a 
public  easement,  and  the  persons  who  thus 
use  it  are  tresiAssers. — Cobom  v.  Amea,  6S 
CaL  387,  28  Am.  Bep.  634. 

§  76.         Obstmetlnff  Drainage. 

fa]  Where  owners  of  land  adjacent  to  a 
highway  eonstruct  a  system  of  artificial 
ditches,  converging  at  a  culvert  crossing  such 
highway,  so  as  to  discharge  an  unnatural 
quantity  of  water  on  the  lower  lands  on  the 
opposite  side  of  such  highway,  the  owner  of 
such  lower  lands  cannot  dam  the  culvert  on 
the  highway  for  the  purpose  of  protecting 
her  lands  from  anch  overflow. — Myen  T.  Nel- 
son, 44  Pae.  801. 

%  76.  BemoTiL 

[a]  One  cannot  recover  damages  for  the  re> 
moval  of  a  fence  placed  by  him  on  a  high- 
way, the  fee  of  which  belonged  to  the  de- 
fendant subject  to  the  easement  of  the  public 
Doherty  v.  Thayer,  SI  CaL  140. 

[b]  A  person  who  is  not  the  road  oveneer, 
but  who  acta  by  the  direction  of  the  board 
of  supervisors,  may  lawfully  remove  an  ille- 
gal obstruction  from  a  public  highway, — Be* 
quette  v.  Patterson,  104  CaL  282,  37  Pae.  917. 


Fob  AuTHOBnTEs  frou  Otheb  States: 

See  25  Cent.  Dig.,  eola.  1845-1861,  S8  423- 
429. 

§  77.   Mandamna  to  OompeL 

[a]  Boad  overaeer  ia  a  neceasary  party  to  a 
petition  for  a  writ  of  mandate  to  compel  th* 
keeping  of  a  road  free  from  obstructions 
and  in  good  repair. — ^Peck  v.  Board  of  Super 
visora  of  ZiOS  Angeles  County,  90  Cal.  384 
27  Pac.  301. 

[b]  A  petition  for  a  writ  of  mandate  te 
compel  the  board  of  snpervisors  of  a  county 
to  clear  from  obstmctiona  and  keep  in  repair 
a  portion  of  a  road  situated  in  the  county  is 
fatally  defective  if  it  fails  to  show  that  the 
obstructed  road  had  not  been  abandoned  and 
discontinued  by  the  board. — Peck  v.  Board 
of  Supervisors  of  Los  Angeles  County,  90  CaL 
384,  27  Pae.  301. 

[e^  Under  Political  Code,  section  2648, 
which  gives  boards  of  supervisors  general 
supervision  over  highways,  with  power  to 
abolish  or  abandon  such  roads  as  are  not 
necessary,  a  petition  for  a  writ  of  mandate 
to  compel  the  board  to  remove  an  obstruction 
from  a  highway  is  insufficient,  when  it  fail^ 
to  show  that  the  obstructed  road  has  not 
been  abandoned  and  diacontinued  by  the 
board. — ^Peck  t.  Lob  Angeles  County  Snper- 
visors, 90  CaL  884,  27  Pae.  301. 

(  78.   Actlona  for  BemovaL 

[a]  The  only  remedy  which  the  public  has 
for  an  obstruction  in  a  highway  which  exists 
only  by  user  is  an  action  to  remove  the  ob- 
struction as  a  nuisance. — Freshoor  v.  Hihn, 
99  Cal.  443,  84  Pae.  87. 

S  79.  Aettons  to  Abator 

[a]  In  a  private  action  to  abate  a  nuisance 
in  a  highway  aa  injuriously  affecting  the 
plaintiff's  property,  it  was  held  that  whether 
the  alleged  obstructions  amounted  to  a  nui- 
sance or  not  was  a  question  of  fact  for  the 
jury. — Blanc  v.  Klumpke,  29  Cal.  156. 

[b]  Action  to  abate  obstruction  on  high* 
way  must  be  brought  in  name  of  road  over- 
seer.—Bailey  V.  Dale,  71  CaL  37,  11  Pae. 

804. 

[c]  In  an  action  by  a  road  overseer  to  have 

an  obstruction  placed  by  the  defendant  in  a 
public  highway  abated  as  a  nuisance,  where 
the  complaint  does  not  allege  the  encroach- 
ment to  be  upon  a  highway  duly  laid  out  or 
established  by  law,  it  is  error  for  the  court  to 
admit  in  evidence  an  ordinance  of  the  board 
of  snpervisors  directing  the  clerk  to  record 
the  road  aa  a  public  highway.—Freshoni  v. 
Hihn,  99  Cal.  443,  34  Pac.  87. 

[d]  In  an  action  to  abate  an  obstruction  in 
a  public  highway,  defendant  cannot  object,  on 
appeal,  that  the  notice  to  remove  the  obstruc- 
tion was  not  suiBeient;  it  being  put  in  evi- 
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denM  witbont  objeetion,  and  *  flnding  fhat 

it  was  given  not  being  attacked  in  the  ipeei-' 
flcations  of  insaffleiency  of  evidenee.— ^all 
T.  Eauflman,  106  Cal.  451,  39  Pae.  756. 

[e]  Iv  an  action  to  abate  an  obstruction  on 
ft  public  road,  a  reeord  of  the  board  of  super- 
visors  relative  to  the  laTing  ovt  of  a  road  is 
inadmissIM^  whne  it  does  aot  ai^ear  that 
the  reeord  was  eoneeminfftlLe  road  on  wMeh 
the  obstruction  exiBted.<-^ephenl  t.  Tnnwr, 
129  CaL  630,  as  Pae.  106. 

[f  ]  Where  in  an  action  against  a  grantee  of 
the  owner  to  abate  a  nuisance  eonsisting  of  a 
f enee  erected  bj  her  on  a  strip  of  land,  on  the 
ground  that  the  strip  had  been  dedicated  by 
her  grantor  as  a  highway,  the  defense  was 
that  there  was  no  dedication,  but  that  the 
survey  and  map  were  made  merely  that  the 
map  might  be  referred  to  in  conveyanees,  to 
inanre  certainty  of  description,  and  the  court 
found  that  the  strip  was  not  a  highway,  find- 
ings that  the  strip  was  not  a  continuation 
of  the  county  road,  and  that  it  was  not  dedi- 
cated to  the  public  by  the  owner,  and  not 
abandoned  to  the  public,  were  not  neeessarr. 
Smith  T.  Glenn,  129  CaL  xviil,  62  Pae.  180. 

[g]  Power  of  a  district  attorney  to  bring 
an  action  to  abate  an  obstruction  of  a  public 
highway  under  Statutes  of  1899,  page  103, 
chapter  88,  held  not  affected  by  the  existence 
of  other  remedies.— People  v.  MeCne  (CaL 
Bnp.),  88  Pae.  899. 

Fob  Avraoarma  nxm  Otheb  arAns: 

See  25  Cent  Dig.,  cols.  1861-1867,  480, 


I  80.  InjimctioiL 

[a]  Under  Political  Code,  section  2746,  ac- 
tion to  abate  obstruction  in  highway  cannot 
be  in  name  of  county,  but  should  be  in  name 
of  road  overseer.— ^n'  Benito  Covntr  t. 
Whitesides,  51  CaL  416. 

[b]  Though  the  obstruction  of  a  highway 
exists  at  the  commencement  of  a  suit  to  en- 
join it,  it  may  be  abated  by  a  mandatory  in- 
junction, as  well  as  by  a  judgment  that  the 
obstruction  will  be  remove^  and  the  noisanee 
abated.— -Oardner  t.  Btroever,  89  CaL  26,  26 
Pae.  618. 

[el  An  action  to  abate  an  obstruction  in  the 
public  highway  is  properly  brought  in  the 
name  of  the  road  eommissiouer. — Hall  T. 
Kaoffman,  106  CaL  451,  89  Pae.  756. 

[d]  An  action  to  enjoin  the  running  of  water 
from  defendant's  mine  over  a  highway  of  the 
county  is  properly  brought  in  the  name  of  the 
.county;  the  oDstructions  which  Political  Code, 
section  2734,  provides  the  road  overseer  shall 
bring  action  to  abate  being,  as  appears  by 
sections  2731-2735,  physical  objects  which  may 
be  immediately  removed. — Sierra  County  T, 
Butler,  180  CaL  547,  69  Pac  418. 

[e]  In  an  action  for  abatement  of  an  ob- 
■truetion  of  a  highway  and  for  an  injonction, 

Ohl.  Digest,  ToL  »— iSS 


a  finding  tiiat  the  laa4  in  eontroreny  consti- 
tutes a  portion  of  a  public  street,  and  that  de- 
fendant neither  Imve  nor  had  any  title 
thereto,  being  sustained  by  the  evidence,  it  is 
immaterial  to  them  who  the  owners  were  who 
dedicated  it  for  a  street,  and  they  cannot 
object  that  there  is  no  finding  by  the  court  as 
to  who  Bueh  owners  were. — ^People  v.  Blake,  8 
Pae.  102. 

Fob  AuTHOBmis  nou  Otheb  Statbs: 

Injunction  against  obstruction  of  high* 
ways  on  behalf  of  private  citizens:  58 
Am.  Bep.  574,  note.  See,  also,  25  Cent. 
Dig.,  cols.  1801-1867,  §§  430,  431. 

g  81.  Bights  and  Bemediea  ttf  PriTato  Per 
sons— Neeessity  for  %odal  Damago. 

[a]  One  cannot  maintain  an  aetion  for  the 
unlawful  obstruction  of  a  pnbUe  highway  un- 
less he  shows  that  he  baa  snstained  a  special 
injury. — Blanc  v.  Elumpke,  29  Cal,  156;  Lew- 
iston Turnpike  Co.  v.  Shasta  &  W.  Wagon 
Bead  Co.,  41  CaL  562;  San  Jose  Banch  Co.  T. 
Brooks,  74  CaL  463,  16  Pac.  260. 

[b]  A  complaint,  in  an  action  for  obstruct- 
ing a  highway,  which  states  that  by  reason 
of  the  alleged  obstructions  the  plaintiff  is  de- 
prived of  the  free  and  unobstructed  use  and 
enjoyment  of  his  property,  and  that  access 
and  egress  to  and  from  the  same  is  obstructed 
and  cut  off,  and  that  the  rental  valno  thereof 
is  greatly  diminished  thereby,  avers  facts  con* 
stituting  a  cause  of  action.— Blanc  ▼. 
Klumpke,  29  CaL  166. 

[e]  The  facts  that  parties  who  seek  to  re- 
strain a  contemplated  nuisance  caused  by  ob- 
structing a  public  road  own  lands  fronting 
on  the  road,  and  have  no  other  means  of 
access  to  their  lands  except  over  and  along 
the  road,  do  not  show  such  special  damages, 
in  addition  to  that  sustained  by  the  public, 
aa  entitles  them  to  the  relief  sought. — Aram  v. 
Schallenberger,  41  Cal.  449. 

[d]  Special  damages  to  private  persons,  from 
nuisance  in  obstructing  a  public  highway, 
must  be  particularly  stated  in  the  complaint. 
The  means  by  which  the  damages  were  caused 
must  be  alleged  in  the  complaint. — Lewiston 
Turnpike  Co.  v.  Shasta  etc  Bead  Co.,  41  CaL 
662. 

[e]  In  an  action  by  the  owner  of  a  toll 
road  to  recover  damages  for  obstructing  the 
highway  leading  to  bis  road,  plaintiff  must 
show  that  his  right  to  collect  toll  has  been 
disturbed,  or  it  will  be  presumed  that  he  haM 
received  no  injury  from  the  obstruction. — 
Lewiston  Turnpike  Co.  v.  Shasta  etc  Wagon 
Boad  Co.,  41  CaL  562. 

[f]  The  owner  of  the  fee  of  the  land  over 
which  a  public  road  has  been  established 
may,  if  he  suffers  special  damage  from  an 
obstruction  of  the  same  beyond  that  suffered 
by  the  public,  maintain  an  action  for  dam- 
ages and  to  abate  the  nuisance.— Cobum  r. 
Ames,  62  CaL  885,  88  Am.  Bep.  634. 

[g]  To  entitle  a  party  to  damages  for  ob- 
structing a  highway,  he  must  show  that  he 
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hAB  Boffered  special  damage,  different,  not 
merely  in  degree,  but  in  kind,  from  that 
suffered  by  the  community  at  large. — Bigley 
T.  Nunan,  53  Cal.  403. 

[h]  The  owner  of  land  which  extends  only 
to  tne  margin  of  a  street  cannot  maintain  an 
action  for  a  nuisance  caused  by  the  obstruc- 
tion of  the  street,  without  lowing  fecial 
damages. — Hogan  v.  Central  Pac.  E.  Co.,  71 
Cal.  83,  11  Pac.  876. 

[i]  Plaintiff  alleged  that  be  was  engaged  in 
the  butchering  business,  and  that  defendant 
had  constructed  a  building  on  the  public  road, 
wholly  obstructing  the  road,  which  was  plain- 
tiff's only  means  of  going  to  and  from  his 
slaughter-house,  and  that  his  buBiness  would 
be  thus  entirely  destroyed,  to  his  damage  five 
thousand  dollars.  He  did  not  allege  that  de- 
fendant was  not  responBible  for  such  sum,  or 
that  there  would  be  any  impediment  to  recov- 
ery of  such  sum  by  an  action  at  law.  Held, 
that  he  was  not  entitled  to  a  preliminary  in- 
junction enjoining  defendant  from  maintain- 
ing any  obstruction  on  such  road. — Gardner  T. 
Stroever,  81  Cal.  148,  22  Pac.  483. 

[j]  A  house  built  in  a  public  alley  bo  as  to 
partly  abut  upon  plaintiff's  lot,  and  prevent 

access  to  the  public  highway,  is  a  private 
nuisance,  and  plaintiff  may  maintain  an  ac- 
tion to  abate  it,  although  she  has  suffered  no 
actual  pecuniary  damage. — Hargro  v.  Hodg- 

don,  89  Cal.  623,  26  Pac.  1106. 

[k]  The  owner  of  a  slaughter-house,  who 
slaughtera  a  large  number  of  animals  daily, 
and  has  no  other  place  for  slaughtering,  is 
apeeially  injured  by  an  obstmcuon  in  the 
highway  which  wholly  cuts  him  off  from  ac- 
cess to  the  Blaughter-hoase,  and  may  enjoin 
the  nuisance  by  a  suit  in  his  own  name,  under 
Civil  Code,  nection  3493,  providing  that  a  pri- 
vate person  may  maintain  an  action  for  a 
public  nuisance  if  it  is  specially  injurious  to 
himself,  but  not  otherwise. — Gardner  v. 
Stroever,  89  Cal.  26,  26  Pac.  618. 

[1]  Where  obstructions  in  a  public  highway 
cut  off  access  to  the  highway  from  the  land 
of  an  abutting  owner,  such  owner  sustains 
injury  in  such  a  special  sense  as  to  entitle 
him  to  maintain  an  action  for  the  abatement 
of  a  pnblic  naisanee  eansed  by  the  obstruc- 
tion.—Helm  T.  AleClure,  107  CaL  199,  40  Pac 
437. 

§  82.   Actions  tot  Fenaltlefl. 

[a]  Under  Political  Code,  section  2734,  as 
amended  in  1883,  requiring  a  road  over- 
seer to  commence  action  to  abate,  as  a  nui- 
sance, a  highway  obstrnction,  and  authorizing 
him  to  recover  ten  dollars  for  each  day  the 
nuisance  remains  after  notice,  such  penalty, 
when  recovered,  belongs  to  the  road  district, 
and  not  to  the  overseer  personally. — Bailey 
V.  Dale,  71  Gal.  34,  11  Pac.  804. 

[b]  Under  Political  Code,  section  2734,  as 
amended  in  1883,  requiring  road  overseers  to 
commence  action  to  abate,  as  nuisances,  high- 
way obstmetions,  and  authorizing  them  to  re- 
cover ten  dollars  for  each  day  the  nuisance 


remains  after  notice,  the  recovery  of  the  pen- 
alty of  ten  dollars  and  of  exemplary  damages, 
are  properly  united,  in  a  single  action  with  the 
abatement  of  the  nuisance. — ^Bailey  t.  Dale, 
71  CaL  34,  11  Pac.  804. 

[c]  Under  Political  Code,  section  2734,  aa 
amended  in  1883,  requiring  road  overseers  to 
commence  action  to  abate,  as  nuisances,  high- 
way obstructions,  and  authorizing  them  to 
recover  ten  dollars  for  each  day  the  nuisance 
remained  after  notice,  such  an  action  is  prop- 
erly brought  in  the  name  of  the  road  over- 
seer; and  section  2743,  providing  that  all 
penalties  and  forfeitures,  not  otherwise  pro- 
vided for,  mast  be  recovered  in  a  suit  in 
the  name  of  the  county,  has  no  application. — 
Bailey  v.  Dale,  71  Cal,  34,  11  Pac.  804. 

[d]  When  encroachment  is  placed  on  high- 
way already  laid  out,  overseer's  remedy  is 
under  sections  2731,  2734,  Political  Code.  If 
it  existed  before,  section  2695  governs. — Smith 
V.  Talbot,  77  Cal.  17,  18  Pac.  795. 

[e]  The  right  of  a  road  overseer  to  recover 
the  penalty  of  ten  dollars  for  each  day  an 
obstruction  exists  upon  a  public  highway, 
given  by  sections  2731,  2732,  and  2734  of  the 
Political  Code,  applies  only  to  the  case  of  a 
highway  established  by  the  proper  officers  In 
the  manner  prescribed  by  law,  and  does  not 
extend  to  a  ease  where  the  highway  is  only 
such  by  user  or  abandonment  to  the  public, 
and  has  not  been  recorded  as  a  highway.— 
Freehour  v.  Hihn,  99  Cal.  443,  34  Pac.  87. 

[f]  The  penalty  for  obstructing  a  highway, 
provided  by  Political  Code,  section  2737,  can- 
not be  recovered  in  an  action  for  injunction 
resting  on  the  general  equity  power  of  the 
court.— Sierra  County  v.  Butler,  136  CaL  547, 
69  Pac.  418. 


B.   USE  OF  HIGHWAY  AND  LAW  OP 
THE  BOAD. 

WHAT  CONSTITUTES  PUBLIC  HIGHWAY,  i  88. 
CARE  REQUIRED  IN  CBOSSINQ  STREET,  |  84. 
RIGHT    OP   WAT   BETWEEN   FOOTMEN  AND 

TEAMS,  I  8S. 
OARS  REQUIRED  OF  DRIVEBS,  I  88. 

  CROWDED  STREETS,  |  87. 

  AS  TO  CHILDREN,  |  88. 

DUTY  OF  MEETING  VEHICLES  TO  TURN  TO 

THE  RIGHT.  |  89. 
ACTIONS    FOR   INJURIES   FROU  NKGUOENT 

USE  OF  BOAD,  {  90. 
ACTIONS  FOR  INJURIES  FROU  DEFECTS  IN 

BOAD,  i  91. 

g  83.   What  OonstitDtes  Public  Highway. 

[a]  Intersection  of  public  alley  and  street 
is  as  much  a  part  of  public  highway  for  vehi- 
cles as  other  street  crossings. — Nioei  v.  Em- 
pire Steam  Laundry,  117  Cal.  260,  49  Pac  195. 

§  84.   Oaie  Beanlied  In  OrossUig  Street. 

[a]  That  a  person,  in  crossing  a  street,  fafls 
to  use  the  best  course  to  avoid  the  danger 
of  being  run  over  does  not  show  contributor 
negligence.— Crowley  v.  Strouse,  33  Pae.  45)9. 
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I  85.  Ugbt  Of  Way  Betreflo  Footmen  and 

Teams. 

[a]  Neither  footmen  nor  teams  have  any 
right  of  way  saperior  to  the  other. — Niosi  v. 
Empire  Steam  Laundry,  117  Cal.  261,  49  Pac 
18o. 


hand  aide  of  the  road,  was  injured  by  colliding 
with  a  hack  being  driven  in  the  opposite 
'direction  on  the  car  track,  and  which  turned 
out  to  the  left  on  meeting  the  car,  the  jury 
were  justified  in  finding  the  defendant  negli- 
gent.—Diebl  v.  Boberts,  134  Cal.  164,  66  Pac, 


I  86.   Oa»  Ragalred  ot  DrlTOra. 

[a]  Priver  of  a  team  of  horaes  In  the  pnblio 
highway  ia  only  bound  to  use  ordinary  care 
in  the  management  of  the  team  to  prevent 
injury  to  a  person  traveling  upon  foot. — 
Towl©  V.  Pacific  Improvement  Co.,  98  Cal.  342, 
33  Pac.  207.  ' 

POB  AXJTHOBITIES  FEOM  OTHER  STATES; 

47  L.  B.  A.  295,  note.    See,  also.  Cent. 
Dig.,  cola.  1922-1928,  §§  459,  460. 

5  87.   Crowded  Streets. 

[a]  Drivers  of  vehiclefl  and  persons  on  horse- 
back must  exercise  the  greatest  care  and  cir- 
cumspection in  passing  along  crowded  thor- 
oughfares in  cities,  if  they  would  avoid  liabil- 
ity for  injury  to  the  persons  of  pedestrians.— 
Sykes  t.  X^wlor,  49  Cal.  236. 

{88,   As  to  auidren. 

[a1  Where  defendant  drove  his  horse,  at- 
tached to  a  delivery  wagon,  at  a  fast  trot, 
through  a  city  street  on  which  a  number  of 
school  children  were  walking,  and,  while 
looking  around  at  some  boys  who  were  jump- 
ing on  the  rear  of  the  wagon,  he  ran  over 
plaintiff,  a  child  six  years  old,  lawfully  using 
the  street,  he  was  guilty  of  negligence  justify- 
ing a  recovery  for  the  injuries  sustained. — 
Wikberg  t.  Olson  Co.,  138  Cal  479,  71  Pac. 
611. 

[b]  Where,  in  an  action  for  injuries  to  a 
child  six  years  of  age  while  on  a  public 
street,  by  being  run  over  by  a  delivery  wagon, 
there  was  no  evidence  that  she  saw  the  horse 
end  wagon,  or,  if  she  did,  that  she  appre- 
hended her  danger  in  time  to  have  avoided 
injury,  she  was  not  guilty  of  contributory  neg- 
ligence, precluding  a  recovery. — ^Wikberg  v. 
Olson  Co.,  138  Cal.  479,  71  Pac.  511, 

Fob  Adthobitibs  nou  Othes  States: 

See  25  Cent  Dig.,  cols.  1922-1924,  %  459. 

8  89.  Dd^  ta  Ueettng  V^hidaa  to  Tim  to 

the  Bight. 

[a]  Political  Code,  section  2931,  providing 
that  when  vehicles  meet,  the  drivers  of  each 
must  turn  seasonably  to  the  right  of  the  cen- 
ter of  the  highway,  under  a  penalty,  applies 
to  a  vehicle  being  driven  on  a  street  car 
track,  which  turned  out  to  the  left  on  meeting 
the  car,  thereby  colliding  with  a  wheelman 
on  the  right  side  of  the  road. — ^Diehl  t.  Bob- 
•rts,  184  C^  164,  66  Pae.  202. 

[b]  Where  plaintiff,  while  riding  a  wheel 
about  six  feet  to  the  right  of  street-ear  and 
thirty  feat  to  the  rear  thereof,  on  the  right- 


POB  AUTHOEITIES  FBOM  OtHEB  STATES; 

See  25  Cent.  Dig.,  cols.  1928-1936,  SS 
461-464. 

§  90.  Actions  for  Injnries  fn  Negligent  Vse 
of  Boad. 

[aj  The  rule  allowing  evidence  of  careful 
habits  and  competent  skill  of  a  driver  is  lim- 
ited to  eases  where  the  utmost  care  and  dili- 
gence are  required,  and  does  not  apply  to 
cases  where  the  defendant  can  be  held  liable 
only  for  want  of  ordinary  care. — Towle  v.  Pa- 
cific Improvement  Co.,  98  CaL  342,  33  Pae. 

[b]  Burden  is  on  plaintiff  to  prove  that  at 
time  of  accident  driver  of  team  was  not 
exercising  ordinary  care,  but  was  negligent 
in  the  management  of  the  team,  and  that 
the  injuries  to  the  deceased  were  the  direct 
result  of  that  negligence;  and  this  proof  can 
only  be  overcome  by  counter-proof  showing 
that  the  driver  was  exercising  ordinary  care 
in  the  management  of  the  team  at  that  time. 
Towle  T.  Paeifle  Improvement  Co.,  98  Cal. 
342,  33  Pac.  207. 

[c]  Where  the  plaintiff  was  injured  from 
being  struck  by  frightened  horses  driven  by 
the  defendant,  and  the  court  found  that  at 
the  time  of  the  injury  the  driver  of  the 
team  was  free  from  negligence,  and  that  the 
plaintiff  was  then  negligent  in  going  in  front 
of  the  horses  as  they  approached  him,  with- 
out looking  or  taking  care  to  avoid  being 
run  against  by  them,  and  the  evidence  was 
substantially  conflicting  upon  both  points,  the 
decision  in  the  trial  coort  as  to  the 
weight  of  the  evidence  cannot  be  reviewed 
upon  appeal;  and  there  being  some  evidence 
to  justify  the  findings,  the  judgment  for  the 
defendant  cannot  be  disturbed. — Wotfskill  r. 
Los  Angeles  By.  Co.,  129  Cal.  114,  61  Pae. 
775. 

[d]  Whether  a  driver  of  a  wagon  at  a  street 
crossing  could  resume  his  course- after  cheek- 
ing his  horse  to  allow  a  foot  passenger  to 
get  out  of  the  way,  without  negligence,  is 
for  the  jury.— Crowley  t.  Stronse,  33  Pao. 
456. 

For  Aothoeities  raoM  Othee  States; 

Bights  of  travelers  in  highways  and  the 
presumption  of  negligence  from  being 
on  the  wrong  side  thereof:  48  Am.  Ht. 
Bep.  366,  note.  See,  also,  25  Cent 
Dig.,  cols.  1946-1969,  §§  471-474. 

8  91.  Actions  for  Injnrias  fnnn  Defaeti  In 
Boad. 

[a]  In  an  action  fOr  injnries  received  from 
the  overturning  of  plaintiff's  wagon  from  a 
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■bridge,  caaied  by  a  ditch  wrongfully  made 
'in  the  highway  by  defendant,  the  eom- 
plaintand  uiawer  alleging  that  plaintifC 
was  thrown  fron  .the  wagon,  of  which 
there  was  also  evidence,  an  instmction 
that  "if  ^aintiff,  without  negligence, 
drove  off  the  oridge,  and  was  thereby  thrown 
from  the  wagon,  and  bruised  or  wounded,  the 
defendant  was  liable,"  is  proper,  although 
plaintifE  testified  that  he  leaped  from  the 
wagon  as  it  overturned. — ^Lewis  v.  Biverside 
Water  Co.,  76  Cal.  249,  18  Pac.  314. 

[b]  An  action  for  damages  for  injury  caused 
by  a  defective  highway  will  lie  against  a 
town  marshal  acting  ex  officio  as  street  com- 
missioner, whose  duty  it  is  to  keep  the  high- 
way in  repair,  and  the  board  of  town  trustees, 
where  the  duty  of  maintaining  the  safety  of 
highways  is  correlative  with  the  right  ac- 
corded them  charter,  of  opening,  lighting 
and  keeping  in  good  repair  the  highways  or 
the  municipality. — Doeg  v.  Cook,  126  CaL 
213,  77  Am.  St.  Bop.  171,  58  Pac.  707. 

[o]  It  is  proper  to  join  as  defendants  in  an 
action  for  damages  for  injuries  resulting  from 
a  defective  highway  the  town  marshal,  his 
bondsmett,  and  the  board  of  town  trustees, 
when  the  injury  resulted  from  the  separate, 
but  concurrent,  negligence  of  the  marshal  and 
trustees.— Doeg  v.  Cook,  126  Cal.  213,  77  Am. 
St.  Bep.  171,  58  Pac.  707. 

Foi  AuTHoarms  from  Othkb  Statm: 

18  L.  B.  A.  100,  22  L.  B.  A.  561,  notes. 
See,  also,  25  Cent.  Dig.,  cols,  1970-1972, 
g§  476,  477. 

HiaEWAY  TAXEa 

8m  mgtann  IT. 

HINDEKXNa  OBEDITOBS. 

CnasCers    WirttrlPg    nedtten.   ftM  rzaBAdUM 
OemeyaBOM. 

HIBINO. 

■••  BaUmMt;  Landlord  and  TeniBt;  Xdverr^taUs 
XMpeis:  HMtw  ind  fluraat. 

HISTOBY. 

Sm,  also,  JadloU  Hlitoir- 
Of  npxest  tfaupertatlon  feulMit.    Bee  Ointexs, 

i  >• 

jndleUl  BoUoa  of  hlrtorleil  fact.   See  BvUatwe, 
I  18. 

Of  records.    Bee  Seeordi,  1  1. 
Of  writ  of  idxe  faeiu.    Bm  B«lr»  FuIm,  I  S. 
Of  Witt  «f  eafecseAMts.    See  BapersedMi.  I  1. 


Hooa 

Bm  Animals. 

H0ISTWAY8. 
Van  TsvQlnd  m  le  eeOWw  asA  1M  at. 
HegllseMik  I  17* 


HOLDERS. 

BlgUs  and   Uabiutlei  of   hsldm  eC  eommendal 

papsx.    Bm  BlUs  and  HotM. 
Blftau  of  holders  ef  bflls  ef  la«iB»  lee  Oantex^ 

i  17. 

HOLDINO  OVER. 

OSIM  of  maatr  snperflaor^   Sm  OonntlBfl,  |  SB. 
Attn  ayliBtlOB  ef  te»  ef  oAoe  ef  Jadgt.  Sm 

JndcM.  I  II. 
Blsbt  of  IoiUm  ef  the  peaee  to  heU  ner  «BtU 
4iiaUflcition  of  saeeesMT.   Sm  JTutloM  of  tht 

FUM,  I  12. 

Llftbtlltr  of  tenftst,  holding  over,  for  teak.  Sm 

LMidlozd  and  Tanant,  {  96. 
As  «Et«BdlnB  teM.   Sm  Landloid  aad  Tenant,  | 

46. 

Aftw  in^iUm  ef  pnUio  eOoe.    Bm  Oflleen,  |  SI. 


HOLIDAYS. 

bdnSe  iaja  daslgmte*  Ity  Uw,  ethv  than  Bra- 
Bar,  for  snq^sioa  of  oidlnazr  IwiiBaH  or  Jndlelal 
ex  otlwr  rtldal  pxooeadlnfi;  and  affect  of  vloUtioBB 
of  audi  lawi  on  vaUdltjr  of  acts,  trtasaetlons,  and 
pneeadlass  sffMtad  and  on  Oe  zlghto  aad  XMwdUs 
of  persons  encaged  ttiexelB. 

NONJUDICIAL  DATB,  |  1.   

TALIDITT  OF  8EBVICB  OF  KBW  TRIAL  8TATB- 

UEHT  01*  HOLIDAT,  I  2. 
TALIDITT  OF  BLEOTIOH  HELD  OS  HOLIDAT, 

I  ». 

Oburrance  of  Snndar  hj  snspoulon  of  oidlnaxr 
batlnssi  and  proBeenUonB  for  Tlolatlon  ef  Bna- 
dar  ^vi-   Sao  Snnday.  ' 

DUobazge  of  Jut  «»  hoUdagr.  Bm  Odalaal  Law. 
I  464. 

§  1.   Nonjudicial  T}ajs, 

[a]  February  2Sd  was  not  a  nonjudicial  day 
in  1876.— SteVerry  v.  Boyd,  57  Cal.  406. 

[b]  Legislature  may  allow  or  disallow  legal 
business  on  a  holiday. — People  t.  Soto,  6S 
Cal.  621,  4  Pac.  664. 

8  2.  Validly  €i  Service  cf  Hew  TEtal  SUte- 
ment  on  Holiday. 

[a]  Service  of  a  statement  for  new  trial  is 
not  "judicial  husinees,"  within  Code  of  Civil 
Proeedare,  section  134,  declaring  that  judicial 
business  sh^  not  be  transacted  on  holidays. 
Beclamation  Diet.  No.  535  of  Sacramento 
County  T.  HamUton,  112  CaL  M8,  44  Pac 
1074. 

g  3.  VaUditr  of  Election  Held  on  Holiday. 

[a]  An  election  to  determine  whether  a  pro- 
posed municipal  corporation  shall  be  created 
may  be  held  on  a  legal  holiday,  named  xn 
Political  Code,  section  10,  thongh  Code  of 
Civil  Procedure,  section  184,  prohibits  the 
transaction  of  "ludieial  basinese"  «  ^iSH' 
days.— People  v.  Town  of  Loyaltoa,  UT  CaL 
774,  82  Pac.  620. 
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HOLOaBAPHZO  WILLS. 

■m  Wm,  II  MM. 

HOME. 

IM  DoBlaSto;  HoBMtwd. 

HOMESTEAD. 

nHlnO*  «aaiBptlon  Iron  foroMI   nto,  (or 
MM  of  ot  xMl  property  of  dcbton,  u  eon- 

■ttMUBi  tlw  tauOr  ntfdneti  OBwrtltnUoiul  aad 
ftatolOTj  provUloiw  (ttr  neh  aaaptton;  Mtn«, 
STonuds,  Mul  •xtent  th«not  la  anml;  lOu  an  an- 
UtUd  to  bttuflt  of  melt  MuavUnui  amiridtfam, 
Mleettoa,  doeUratioa  and  e«tobUslim«iit  of  km^ 
•twd;  qntotUr  or  ralu  of  ptop«rtr  nwmpt;  ai  t* 
what  UaUUUM  hontiteadi  aia  txtmpt;  wsItw  or 
forfoUm  of  dgU  of  «ZMBptloa,  ftbandoimun, 
alionatloB,  dorlM  or  duoen  of  bomMtoad,  rl^ta 
of  dOTlMoi,  twin  or  nrvtflBc  malMrs  of  fam- 
Or,  and  duaUoB  and  loalaatton  ^  •znnptlon;  and 
pntoctloa  and  •aferenunt  of  tlio  rlgkk. 

I.  NATURE,   ACQUISITION    AND  EX- 
TENT, §}  1-76. 

A.  Nature,  Creation  and  Duration  of 

Estate  or  Right,  SS  1-10. 

B.  Persona  Entitled,  §§  11-15. 

C  Acquisition  and   Eitablislinient,  SS 

16-42. 

D.  Property   Constituting  Homestead, 

§§  43-65. 

E.  Liabilities     Enforceable  Against 

Homestead,  gg  66-76. 

n.  TBANSFEB  OB  ENOnHBBAlTCE,  SS 
77-104. 

m.  BIGHTS  OF  SUBTmNG  SPOUSE  AND 
HEIBS  AND  PBOBATE  HOME- 
STEADS, S§  100-104. 

IV.  ABANDONMENT,  WAITEB  OB  FOB- 

FErrURE,  §§  16S-198. 

V.  PROTECTION  AND  ENFOBCEMBNT 

OF  BIGHTS,  §§  194-202. 

Hoeeultjr  lor  aekaowlodcmonfe.  to  lattramcat  ooa- 

TOTlng  Intorart  In.  8«e  Acknowledgment,  |  8. 
Bl^t  to  »C4Vir«  homestead  piopeity  by  adTeree 

potseaston.    8m  AdverM  Poiseteion,  |  S7. 
AppoaUblllty  of  order  MtUnc  ^art  homeitesd. 

•eo  Appesl  aad  Error,  |  19S. 
Tostod  iliM  to.    See  OonsUtntlonsl  Law,  |  US. 
DodaraUoB  of  kmaostoad  in  firand  of  zlgUs  of  and- 

Itora.   80S  Trandnloat  OoayoyaBooi,  |  14. 
Oenvonlra  of  partnsnUp  land  Into  komeitoad  In 

fiavd  of  slgltts  of  creditors.  ftaadnlotit 

Oearcymnoes,  |  16. 
BenoTsl  of  lien  from  komertead  as  fraad  u  to 

creditors.  See  Frandolent  ConTeyaneei,  |  16. 
TrsBsfer  of  proceeds  of  liomertead  ia  fraad  of  rights 

•f  creditors.  See  FrendnlaQt  OoDTeyancei,  I  81. 
Effect  of  declaration  ot  lu>nestoad  on  aoparato 

proper^.   8as  Hnaband  aad  WU«^  |  140. 
Blsbt  of  lasolwtt  daUor  to  tsanilor  hamsstoa*. 

See  nisolTaner,  |  81,  [f]. 
Homeitaad  rights  of  fnsolTent  debtors.   Bet  lnsol> 

Teser,  I  96. 

OoTonunent  homeitead  on  pnUlc  linds.   8oa  Pah* 
110  Lands,  ||  28-31. 


Z.   NATUBB.  AOQUISmoir    AND  EX- 
TENT. 

A.  Nature,  Creation  and  Duration  of  Estate 

or  Eight,  §§  1-10. 

B.  Persona  Entitled,  gg  11-lS. 

C  Acquisition  and  Establishment,  g§  16-42. 

S.  Proper^  Conatitnting  Homestead,  g§  48- 
6S. 

E.  Liabilities    Enforceable   Against  Home* 
stead,  g§  66-76. 

A.   HATUBE,  CREATION  AND  DXTBATION 
OF  ESTATE  OB  BIGHT. 

NATDBK  OF  RIGHT,  f  1. 
HAT17BE  OF  ESTATE,  |  9. 
POWER  OF  LEGISLATURE,  |  «, 
CONSTITUTIONAL  PROVISIONS,    |  4. 
00N8TRU0TI0N  OP  HOMESTEAD  LAWS,  |  S. 

  RETROACTIVE  OPERATION,  |  6. 

NATURE  AND  EXTENT  OF  RIGHT  CREATED, 
I  7. 

—  ESTATE  OF  WIVE  DUIOHa  MPS  OF  HUS- 
BAND, I  S. 

BIGHT  TO  AOQUnUB  UOBB  THAH  Gin  HOIO- 

8TBAD,.  i  B. 
DUBATION  AND  TSBUINATIOir,  |  10, 

S  1.  Natan  tt  Btebt, 

[a]  Homestead  ia  dwelling  place  of  familj 
where  they  permanentlv  reside.— Cook  v.  l£e- 
Christian,  4  CaL  23. 

[b]  The  mode  In  which  a  homestead  is  to 
be  created,  as  well  as  the  legal  ineidenta 
which  attach  to  its  existeDce,  are  purely  stat- 
utory.— Security  Loan  etc.  Co.  T.  Kawffman. 
108  CaL  214,  41  Pae.  467. 

Fob  AuTHOBims  tsoh  Othkb  States: 
Bee  2S  Cent.  Dig.,  cols.  8121,  8182,  g  L 

g  2.  Katttre  of  Estate. 

[a]  A  homestead  is  not  a  joint  tenancy  in 
any  sense.  It  is  simply  a  statute  exception 
from  forced  sale,  or  alienation  by  the  one 
party  alone,  so  long  as  either  party  lives  to 
enjoy  the  exemption;  but  the  right  of  prop- 
er^ remains  wnere  it  was  before  the  land 
became  a  homestead. — Gee  t.  Ifooie.  14  CaL 
478. 


g  3.  Power  of  Leglslatnmt 

[a]  Legislature  may  determine  la  what  man- 
ner and  how  the  homestead  is  to  be  protected. 
Pfeifler  v.  Blehn,  13  CaL  643. 

[b]  Homestead  is  creature  of  legislature  and 
can  be  limited  by  it  in  any  respect  and  at 
any  time.— TTireU  v.  Baldwin,  78  CaL  47^  81 
Pae.  116. 


g  4.   Oottstlttttlonal  Fcovlsloiu. 

[a]  The  legislature  has  the  power  to  deter- 
mine how  far  and  in  what  manner  the  home- 
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Btead  shall  be  protected  from  forced  sale, 
eince  the  eonatitntion  providing  for  such  ex- 
emption does  not  become  operative  bj  itself. 
Gary  v.  Tice,  6  Gal.  625. 

[b]  Gonstitutiooal  provisionB  for  a  home- 
stead are  not  operative  in  the  absence  of 
legislation,  and  it  is  entirely  within  the  dis- 
cretion of  the  legislature  to  determine  how, 
and  how  far,  the  homestead  is  to  be  protected. 
PfeifEer  v.  Biehn,  13  Gal.  643. 

[c]  Word  "homestead,**  as  used  in  the  con- 
stitution and  statute,  is  used  in  its  ordinary 
or  popular  sense,  and  represents  the  dwelling- 
house  at  which  the  family  reaides,  with  the 
usual  and  customary  appurtenances,  including 
outbuildings  of  every  kind  necessary  or  con- 
venient for  family  use  and  lands  used  for  the 
purposes  thereof.  If  situated  in  the  country 
it  may  include  a  garden  or  farm;  if  in  a  city 
or  town  it  may  include  one  or  more  lots,  or 
one  or  more  blocks. — Kennedy  v.  Qloster,  98 
Cal.  143,  32  Pae.  941;  Qregg  v.  BoBtwick,  3^ 
CaL  220. 

§  6.  Oonstrnetloii  of  Homestead  LaW 

[a]  Homestead  act  of  1860,  section  5,  gives 
to  parties,  who  claim  a  homestead  under  the 
act  of  1851,  a  right,  if  they  wish,  to  bring 
themselves  within  the  rights  and  restrictions 
of  the  act  of  1860,  by  filing  the  declaration 
therein  required;  but  it  does  not  compel  them 
so  to  do,  and  until  they  have  so  filed  the  dec- 
laration, they  continue  to  be  governed  by  the 
law  of  1851.— Cohen  v.  Davis,  20  Cal.  187. 

[b]  The  clause  of  the  homestead  act,  which 

Erovides  that  "no  mortgage,  etc.,  on  the 
omestead  property  shall  be  valid  for  any 
purpose  whatever, "  is  to  be  strictly  con- 
strued, and  applied  to  those  cases  only  which 
come  clearly  within  its  letter  and  spirit.— 
Himmelmann  v.  Schmidt,  23  CaL  117. 

{e]  The  second  section  of  the  amendatory 
homestead  act  of  1860  applies  only  to  such 
homesteads  as  are  held  under  the  declaration 
provided  for  in  that  act,  and  has  no  applica* 
tion  to  homesteads  held  under  the  act  of  1851. 
Oluekanf  v.  Bliven,  23  CaL  312. 

[d]  Homestead  law,  passed  in  1860,  must  be 
considered  in  pari  materia  with  'he  provi- 
sions of  the  act  of  1851. — McQuade  v.  Whaley, 

31  Gal.  526. 

[e]  Purpose  of  legislature  is  to  preserve 
homestead  if  possible. — Camp  v.  Grider,  62 
Cal.  20. 

[f]  Statute  governing  homesteads  is  reme- 
dial measure  and  must  be  liberally  construed. 
Schuyler  v.  Broughton,  76  CaL  525,  18  Pac. 
436. 

[gl  Homestead  laws  should  be  liberally  eon- 
8trued.^Southwiek  v.  Davis,  78  Cal.  507,  21 
Pac.  121. 

[h]  The  obvious  purpose  of  the  statute  in 
providing  for  the  selection  of  the  homestead  is 
to  make  a  home  for  the  family  to  be  protected 
against  creditors,  and  against  disposition  or 


encumbrance  by  one  of  the  spouses. — Tro- 
mans  v.  Mahlman,  92  CaL  1,  27  Pae.  1094,  28 
Pac.  fi79. 

[i^  Homestead  statutes,  being  remedial  in 
their  nature,  are  to  be  construed  liberally  and 
in  favor  of  carrying  out  the  manifest  purpose 
of  the  legislature,  rather  than  that  their  oper- 
ation be  restricted  to  the  strict  letter  in  which 
they  are  framed. — ^Keyes  v.  Cyrus,  100  Cal. 
322,  38  Am.  St.  Rep.  296,  34  Pac.  722. 

[j]  The  object  of  the  homestead  law  is  to 
protect  the  family  in  the  right  to  preserve 
their  home,  and  it  will  be  assumed  that  any 
legislation  upon  the  subject  of  the  homestead 
is  intended  for  its  protection,  and  that,  when 
the  legislature  has  made  provuion  for  setting 
apart  a  homestead  Ont  of  the  property  of  a 
decedent,  it  was  its  intention  that  it  should 
be  exempt  from  forced  sale. — Keyes  v.  Cyrus, 
100  Cal.  322,  38  Am.  St.  Eep.  296,  34  Pac.  722. 

[k]  Homestead  laws  are  to  be  liberally  con- 
strued.—Qqackenbuih  T.  Beed,  108  CaL  493, 
37  Pac.  755. 

[1]  Statute  providing  for  and  protecting  the 
homestead  right  is  to  be  construed  strongly 
in  favor  of  its  protection,  and  the  right  of  a 
creditor  to  take  the  homestead  on  forced  sale 
will  be  strictly  limited  to  the  instances  speci- 
fied in  the  statute. — Beaton  v.  Beid,  111  CaL 
484,  44  Pae.  167. 

[m]  Statute  in  reference  to  homesteads  ia 
remedial  and  is  to  be  liberally  construed.— 
Simonson  v.  Burr,  121  Gal.  582,  54  Pac.  87. 

[n]  Homestead  legislation,  being  of  a  reme- 
dial character,  should  receive  liberal  construe-, 
tion.— Path's  Estate,  In  re,  132  CaL  609,  64 
Pac.  995. 

[o]  Homestead  statute  is  remedial  and  to  be 
liberally  construed. — ^Levy's  Estate,  141  CaL 
652,  99  Am.  St.  Bep.  92,  75  Pae.  301. 

For  Authobitibs  fboh  Otheb  States: 
See  85  Gent.  Dig.,  col.  2129,  §  7. 


§  6.   BetroactlTo  Operation. 

[a]  The  homestead  act  applies  to  and  af- 
feets  property  acquired  preinons  to  its  pass- 
age.— Co<ME  v.  McChristian,  4  OaL  23;  Moss 

V.  Warner,  10  CaL  296. 

[b]  Homestead  law  of  1860  provided  that  a  [ 
homestead  declaration  should  be  filed  prior 
to  April  28,  1861,  and  acts  of  1861  and  1862 
extended  such  time  until  June  1,  1862.  Held, 
that  a  debtor  may  file  a  declaration  of  home- 
stead before  the  last-mentioned  date,  though 
the  property  had  been  sold  under  executiosw— 
Riley  V.  Pehl,  23  CaL  70. 

Fob  Authorities  ntoM  Otheb  States: 

Conetruction  and  retroactive  effect  of 
exemption  laws:  45  Am.  Dec.  252,  note. 
See,  also,  25  Cent.  Dig.,  cols.  8129*2132, 
g§  8-10. 


Digitized  by  Google 


HOMESTEAD,  I,  A,  B,  §§  7-12. 


2Q31 


5  7.  Nature  ind  Extent  ef  Bight  Oraated. 

[a]  Where  premiacB  are  the  separate  prop- 
erty of  either  husband  or  wife^  or  the  com- 
mon property  of  both,  before  they  are  dedi- 
cated as  a  homestead  under  act  of  April  21, 
1851,  they  remain  such  Beparmte  or  common 
property  afterward. — Johnston  t.  Bush,  49 
Cal.  198. 

[b]  Where  a  wife  files  a  declaration  of 
homestead  by  virtue  of  her  marital  relations 
■he  cannot  claim  that  she  was  in  occupation 
of  the  homestead  adversely  to  her  husband, 
or  those  holding  tinder  him,  aa  long  as  the 
husband  remained  the  head  of  the  family. — 
First  Nat  Bank  v.  De  La  Qnerra,  01  Cal.  109. 

[c]  A  husband  cannot,  daring  coverture, 
and  while  he  remains  the  head  of  a  family, 
claim  a  homestead  adversely  to  the  wife.— 
aCauldin  v.  Cox,  67  Cal.  387,  7  Pae.  804. 

[d]  A  declaration  of  homestead,  executed  by 
a  married  man,  as  the  "head  of  a  family," 
as  authorized  by  Civil  Code,  sections  1260- 
1263,  when  filed  for  record,  immediately  in- 
vrei  to  the  benefit  of  his  wife,  whether  she 
has  knowledge  thereof  or  not,  and  though  she 
ia  at  the  time  insane. — Security  Loan  etc.  Co. 
T.  Kanffman,  108  CaL  214,  41  Pae.  167. 

ToA  AVTBoamxa  nou  Othb  States: 

See  25  Cent.  Dig.,  eoli.  2134-2137,  §S  12, 


I  8.    Estate  of  Wife  During  Life  of 

Husband. 

J a]  As  soon  as  a  place  acqnires  the  character 
a  homestead,  without  reference  to  the  man- 
ner in  which  the  title  to  the  property  origin- 
ated, whether  it  was  the  separate  estate  of 
husband  or  wife,  or  the  common  property  of 
both,  it  is  changed  to  a  sort  of  joint  tenancy 
with  the  right  of  survivorship  as  between 
bosband  and  wife. — ^Taylor  v.  Hargous,  4  GaL 
S6S,  60  Am.  Dee.  606. 

[b]  Wife  has  no  right  in  the  homestead,  in- 
dependent of  the  husband,  which  she  can 
enforce  against  his  consent.  She  cannot 
maintain  a  suit  for  it  in  her  individual  name. 
Ouiod  v.  Guiod,  14  Cal.  506,  76  Am.  Dec.  440. 

[c]  By  the  provisions  of  the  homestead  act 
there  is  a  joint  estate  in  the  homestead  vested 
in  the  husband  and  wife,  which  can  only  be 
divested  by  the  concurrent  act  of  both,  in 
the  manner  provided  by  law. — ^Barber  v. 
Babel,  36  Cal.  11. 

•  9.  Bight  to  Ae^nlre  Here  thin  One  Home- 
stead. 

[a]  In  the  ease  of  the  snecessiTe  occupancy 
ox  several  places  as  residences,  the  recovery 
of  any  one  of  them  by  the  wife  aa  a  home- 
stead would  bar  her  recovery  of  any  other 
as  snch.— Taylor  t.  Hargons,  4  CaL  268,  60 
Am.  Dee.  606. 

[b]  A  widow  to  whom  the  probate  court  has 
set  apart  a  homestead  out  of  the  estate  of  her 


deceased  husband  may,  if  she  afterward  mar- 
ries, claim  a  second  homestead  under  the  gen- 
eral homestead  act  on  the  estate  of  her  sec- 
ond hosband. — Higgins  t.  Hitutins,  46  CaL 
259. 

Fob  Authorities  tbom  Other  States: 

See  25  Cent.  Dig.,  eohi.  2137,  2138,  g  14. 

§  10.  Dnratlon  and  Termination. 

[a]  Act  of  May  12,  1862,  section  5,  pro- 
vides that  no  unmarried  person  may  hold  a 
homestead  unless  he  has  the  care  and  mainte- 
nance of  a  minor  child,  or  some  other  rela- 
tive mentioned  therein,  and  resides  on  the 
homestead  property  with  such  person.  Held, 
that  where  a  widower  with  minor  children  re- 
siding on  a  tract  of  land  declared  a  home- 
stead thereon,  the  homestead  ceased  on  their 
coming  of  age. — Santa  Cruz  Bank  v.  Cooper, 
56  Cal.  338. 

Fob  Autborities  from  Other  States: 

See  25  Cent.  Dig.,  eols.  2138-2140,  %  16. 


B.   PERSONS  ENTITLED. 

HBAD  OF  FAUILT,  |  11. 
ABANDONED  WIFE.  |  13. 
SINGLE  WOMAN,  |  IS. 
HOLATTOEB,  |  14. 

NECESaiTT  FOR  ACTUAL,  FEUCANSMT  BESI* 
DEMOE,   I  IS. 

8  11.  Heftd  of  FamU7> 

[a]  Upon  the  death  of  the  wife,  without 
family,  the  husband  is  no  longer  the  head 
of  a  family,  and  can  claim  no  homestead. — 
Bevalk  t.  Kraemer,  8  CaL  66,  08  Am.  Dee. 
304. 

Fob  AuTHORiriEs  from  Other  States: 

Bead  of  family,  who  is  and  what  con- 
stitutes a  family:  61  Am. .  Dec.  586, 
note. 

Head  of  a  family,  who  is  within  the 
meaning  of  statutes  relating  to  home- 
steads: 70  Am.  St.  Bep.  107,  note. 
See,  also,  25  Cent.  Dig.,  cols.  2145-2147, 
§§  22-27. 

§  12.   Abandoned  Wife. 

[a]  Under  homestead  act  of  April  28,  1860 
(Stats.  1860,  p.  311),  providing  that  either  the 
husband  or  the  wife,  or  other  head  of.  the 
family,  might  select  and  dedicate  a  home- 
stead by  a  declaration  in  writing,  to  be  exe- 
cuted and  recorded  as  therein  provided,  a 
declaration  of  homestead  made  by  a  married 
woman  is  valid,  though  her  husband  never  re- 
sided or  made  his  home  on  such  homestead, 
and  never  executed  or  acknowledged  the 
homestead  claim  made  by  her,  though  there 
is  no.  showing  as  to  the  cause  of  his  absence 
from  the  homestead,  or  that  he  had  a  home  or 
fixed  residence  elsewhere,  or  any  family  other 
than  his  wife.— Gambette  v.  Brock,  41  CaL  78. 
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FoK  A1TTHOBITIB8  raoK  Othkb  States: 

See  25  Cent  Dig.,  eok.  2149,  2150,  {§  89, 


S  IS.  SlngAe  Yfonun. 

(»]  An  nnmarried  woman,  who  lias  the  care 
and  custody  of  her  minor  child,  ia  permitted, 
by  the  Btatnte,  to  select  a  homestead,  not  ex- 
ceeding five  thousand  dollara  in  value,  though 
she  haa  never  been  married,  and  the  child  is 
a  bastard.— Ellis  v.  White,  47  Cal.  73. 

AuTHORmu  TTOK  Othib  Btatis: 

See  25  Cent  Dig.,  cols.  2150,  8151,  §  88. 

S  14.  Htilattoes. 

[a]  Homestead  aet  applies  to  mnlattoes^ 
\miams  T.  Toung^  17  <SiL  403. 

I  16.  Kecefldty  for  Aetna],  Pexmanont  Beal- 
donee. 

[a]  Phrase  "resident  of  the  state,"  in 
homestead  aet,  section  2,  means  actual  pres- 
ence; and  hence,  where  a  wife,  at  the  date 
of  the  exeention  of  a  mortage  br  the  hus- 
band, was  not  actually  a  resident  of  the  state, 
the  homestead  right  eoald  not  be  sustained  as 
against  the  mortgagee  on  her  coining  to  the 
state.— Biz  v.  McHenry,  7  Cal.  89. 

[b]  A  person  who  does  not  intend  to  reside 
permanently  in  the  state  can  enjoy  the  ben- 
efits of  the  homestead  law  while  he  actually 
resides  here  upon  his  property,  making  it  hui 
home.-— Dawley  t.  Ayers,  23  Cal.  108. 

torn  AnTHwms  nov  Othkb  Statm: 

See  25  Cent.  Dig.,  eola.  8151-8154,  84- 


C.  ACQUISITION  AND  ESTABLISHMENT. 

AOQUISITIOir  AND  BELEOTION  IN  QSSKSUlL, 
I  16. 

STATUTES  CONSTRUED.  |  17, 

NECESSITY  FOB  ACTUAL  OOCUPANOT,  |  18. 

CHARACTER  AND  MODE  OP  OCCUPANCY,  |  19. 

  OCCUPANCY  OF  PART  OF  PREMISES,  |  SO. 

.         OOCUPANOT  BY  TENANT,  I  81. 

PCBP0SE8  OF  OOCUFANGY  AND  USB,  |  SS. 

  USE  AS  OARDEN.  |  28. 

  USE  AS  HOTEL,  f  24. 

  USE  PARTLY  FOB  BU8INB88,  |  fiS. 

DECLARATION  OB  OEBTIFIOATS— NECESSITY, 
S  26. 

  FORK  AND  00NTSNT8  IN  GENEBAL,  |  87. 

 QUALIFICATIONS     OF  OLAIUANT, 

I  88. 

 DESCRIPTION  OF  PBOPEBTT,  |  89. 

 ESTIMATE  OF  VALUE,  f  80. 

 WIFE'S  DECLARATION,   |  81. 

 EFFECT  OF  DEFECTS.  |  88. 

— —  JOINDER  OF  HUSBAND  AND  WIFE,  |  8t. 

  ACKNOWLEDOUBNT,  |  84. 

 BECOBDING,  |  88. 

 OONSTBUCnON  AND  YALXDITY,  |  SO. 

  OPERATION  AND  EFFECT,  i  ST. 

PBOOEEDINOS  FOR  AIiLOTUENT.  |  St. 
— -  HXABINO,  I  S9. 


— —  WHEN    H03IBSTEAD    OHA&AOTSB  AT* 
TACHE8.  I  40. 

  FINDINGS.  I  41. 

EVIDENCE,   I  43. 

§  16.  Acqnlsltfoii  and  Selectloo  In  OeoeraL 

[a]  Residence  of  husband,  with  his  family, 
npon  the  premises  impresses  upon  them  the 
character  of  homestead. — Moss  v.  Warner.  10 
Cal.  290. 

[b]  Substantial  compliance  with  statute,  ia 
making  claim  public,  is  sufficient.— .Sottth- 
wick  V.  Davis,  78  CaL  507,  21  Pae.  121. 

[el  The  mode  of  creating  a  homestead  in 

lands  as  prescribed  by  Civil  Code,  sections 
1262-1264,  is  exclusive.— Rosenthal  T.  Merced 
Bank,  110  Cal.  108,  42  Pac.  640. 

Fob  AuTHOBiTiEa  fbom  Otheb  States: 
Bee  85  Cent.  Dig.,  eoL  2155,  |  87. 

S  17.  Statntas  Orastraed. 

[a]  Section  6  of  the  act  of  1862,  providing 
that  a  failure  to  file  a  declaration  of  home- 
stead shall  work  a  forfeiture  of  the  exemp- 
tion, is  not  aneonatitntional.— Noble  t.  Hook, 
24  CaL  fl38. 

[b]  A  homestead  is  for  the  benefit  and  pro- 
tection of  the  familly,  and  the  law  providing 
for  its  selection  should  be  liberally  construed 
so  as  to  effectuate  the  beneficent  ends  contem- 
plated by  it.— Gaylord  t.  Plae^  98  CaL  472, 
33  Pae.  484. 

[c]  Civil  Code,  sections  1266-1269,  held  to 
provide  for  a  homestead  declaration  by  others 
than  a  husband,  wife,  or  head  of  a  family, 
whose  rights  are  declared  by  sections  1262, 
1263.— Hansen  t.  Union  Bar.  Bank  (CaL 
Snpw),  82  Pae.  768. 

S  18.  Facamtjr  for  Aetwd  Oeenpaiuy. 

[a]  The  homestead  is  the  family  residence, 
and  in  order  to  constitnte  a  homestead  there 
must  be  an  actual  occupancy,  with  the  inten- 
tion of  dedicating  the  premises  to  such  pur- 
pose. Residence  u  prima  facie  evidence  of 
such  intention,  and  importa  aotlee.-~Holden 
T.  Pinney,  6  Cal.  234. 

[b]  Premises  never  assume  the  character  of 
a  homestead  until  actual  residence  thereon  by 
the  family.— Benedict  v.  Bunnell,  7  Cal.  245. 

[e]  In  1850  G.  purchased,  and  moved  with 
his  family  upon,  block  18,  consisting  of  lota 
1,  2,  3  and  I,  and  in  1851  he  inclosed  them. 
After  1857  the  block  was  subdivided,  and  tba 
lots  inclosed,  and  O.  and  his  family  only  oc- 
cupied as  a  home  successively  portions  of  lot 
3.  In  1862,  while  thus  occupying  a  portion  of 
said  lot,  which  was  inclosed  by  a  fence,  and 
of  a  less  value  than  five  thoosand  dollars,  he 
ezaented  and  recorded  his  declaration  of 
homestead  in  the  whole  of  block  18.  Held, 
that  his  homestead  was  limited  to  that  por- 
tion of  lot  3  inclosed  by  the  fence  which  hia 
family  was  residing  upon  and  using  aa  a 
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homestead  lit  tlie  time  the  dedaration  waa 
made.— Gregg  t.  Boatwiek,  83  CaL  220. 91  Am. 
Dee.  037. 

fd]  Where  land  elaimed  as  a  homestead 
abuts  on  that  occupied  by  claimants  as  a  reai- 
dence,  and  there  are  located  thereon  some 
small  houses  and  a  stable,  the  former  of  vhich 
are  rented  out  to  tenants,  wad  the  latter 
used  in  connection  ivith  prendaes  oeenpied  by 
claimants  as  a  hay  yard  for  keeping  and  feedf- 
ing  livestock,  such  property  is  not  subject  to 
a  claim  of  homestead,  since  there  must  be 
actual  residence  on  the  premises  at  the  time 
of  filing  the  declaration. — Aueker  t.  MoCot. 
S6  CaL  S24.  " 

[e]  To  constitute  valid  homestead  claim- 
ant must  actually  reside  on  prendses  when  the 
declaration  is  filed.— Au^r  t.  MeOoy,  SO 
CaL  524.  ■ 

[f]  Claimant  must  aetually  reside  on  prem- 
Ises  when  declaration  is  filed. — ^Pflster  t.  Das- 
eey,  68  Cal.  573,  10  Pac.  117. 

[g]  Claimant  must  actually  reside  on  prem- 
iaes  when  declaration  ia  filed. — Skinner  t. 
Hall,  69  Cal.  198,  10  Pac.  400. 

hi  Actual  occupation  as  residence  at  time 
filing  deelaratioD  is  neeessary  to  impress 
premises  with  homestead  eharaeter.-^Lnbbo«k 
T.  MeMann,  82  Cal.  228,  16  Am.  St.  Bep.  108, 
MPae.1148.  ' 

fi]  TTnder  act  of  1860,  residence  on  land  is 
Beeessary  to  consummate  homestead  claim.— 
Boreham  v.  Byrne,  83  CaL  20,  23  Pae.  212. 

[j]  Actul  residence  upon  premises  claimed 
as  a  homestead,  at  the  time  of  filing  the  decla- 
ration of  homestead,  is  eseential  in  order  to 
impresB  the  premises  with  the  attributes  of  a 
homestead;  and  such  actual  residence  is  a 
question  of  fact  to  be  determined  by  the  court 
from  the  evidence  before  it. — ^Tromans  t. 
MaUman,  111  CaL  046,  44  Pae.  S27i 

[kl  Where  a  lot  described  in  a  declaration 
of  homestead  was  not  entirely  devoted  to 
family  residence,  buildings  rented  to  other 
persona  occupying  a  part  of  it,  the  part  used 
for  actual  residence  alone  could  be  decreed 
homestead.— Beek's  Estate  In  re,  Myr.  Prob. 

VoB  AmHouim  mnc  Onnt  Statk: 

Bee  26  Cant  Dig^  Mb.  S157-2168»  {t  40- 
43. 


[c]  Actual  residence  before  filing  declaniP 
tion  is  sufficient.— Pfiatar      Daaeay.  08  CaL 

573,  10  Pac  117.  *" 

[dj  One  may  have  actual  residenee  Ib  » 
house  though  his  family  be  away  and  he  take 
his  meals  elsewhere. — Skinner  t.  Witii.  09  CaL 
108,  10  Pac.  400.  ^ 

[e]  Defendants,  husband  and  wife,  were  liv- 
ing in  S.  until  August  21,  1883,  when  they 
and  their  children  left  the  city  with  part  of 
their  furniture,  and  went  to  the  homestead 
claimed,  where  they  stayed  that  night.  The 
following  morning  the  husband  returned  to  S., 
and  telegraphed  his  wife  to  meet  him  at  O., 
which  she  did,  and  there  had  executed  and  re- 
aorded  a  declaration  of  homestead,  when  she 
returned  to  the  alleged  homestead.  The  day 
following,  the  wife  returned  with  her  children 
to  her  husband  at  8.,  where  they  all  re- 
mained. Held,  that  there  was  no  actual  resi- 
dence on  the  land,  within  the  homestead  law 
(Civ.  Code,  sec  1263). — ^Tromaus  v.  Mahlman, 
92  Cal  1,  27  Pac  1094,  28  Pac  679. 

[f  ]  A  married  woman  owned  two  houses  and 
ft  lot,  and,  while  residing  in  one  of  the  houses, 
prepared  a  declaration  of  homestead,  and 
went  into  another  county  to  visit  for  four 
months.  Her  husband,  during  her  absence, 
occupied  lodgings  in  a  house  not  on  the  prop- 
erty. While  she  was  away  the  declaration  of 
homestead  was  filed.  Defendant  obtained 
judgment  gainst  the  plaintiffs,  and  levied  on 
a  portion  of  the  lot,  and  sold  it  Held,  in  an 
action  by  the  husband  and  wife  to  quiet  their 
title  to  the  lot,  that,  as  the  claimants  were  not 
resicling  on  the  lot  when  the  declaration  was 
filed,  it  was  not  valid.— ICaloney  v.  Hefer,  15 
Pac  703. 


Tom  AUTHOsims  roh  Otbxb  Statis: 
See  25  Cent.  Dig.,  cols.  2164-2170, 


44. 


49. 


S  20. 


Ocenpu^  of  Fart  of  Piuiilaai. 


[a]  One  cannot  claim  aa  a  homestead  a 
double  house,  he  residing  In  one  part  only, 
and  the  two  parte' being  distinct  tenements, 
not  connected,  and  with  separate  entraneec— 
Tieman  v.  His  Creditors,  62  CaL  286. 

[b]  Where  there  are  two  houses  upon  a  lot 
when  declaration  made,  only  the  one  oeoupied 
as  homestead  and  laM  used  in  connection 
with  it  beeomea  homestead. — Lubbock  v.  Mc- 
Manu,  62  CaL  829,  10  Am.  St.  Bep.  106,  22 
Pac  1145. 


{  19.   Character  and  Itode  of  Ocenpaacy.        S  ^   Occupancy  by  Tuiant. 


[a]  Besidenee  required  by  the  homestead 
law  is  an  actual  residenee^Doni  v.  Howe,  52 

CaL  630. 

[b]  A  residence  within  an  inclosure  of  three 
hundred  acres  may  support  a  declaration  of 
homestead  in  a  tract  of  eleven  hundred  acres, 
although  the  uninclosed  eight  hundred  acres 
are  used  for  grazing  in  common  with  others 
who  recognize  the  homestead  claim. — Oru- 
bftom  T.  Hu  Creditors,  61  CaL  455. 


[a]  One  may  file  and  maintain  homestead  on 
property  rented  out  and  not  used  aa  residence. 
Skinner  v.  Hall,  09  CaL  198, 10  Pac  406. 

[b]  The  owner  of  a  lot  having  on  it  a  front 
and  rear  house  separated  by  a  fence  cannot 
have  a  homestead  in  the  whole  lot  when  she 
resides  in  one  of  the  houses  only,  and  has 
rented  out  the  other  for  years. — ^Maloney  v. 
Hefer,  75  Cal.  422,  7  Am.  St.  Bep.  180,  17  Pac 
539. 
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[c]  Constitution,  article  17,  section  1,  pro- 
vides that  "the  legislatare  shall  protect  hj 
law  from  forced  sale  a  certain  portion  of  the 

homestead  and  other  property  of  all  heads  of 
families."  Civil  Code,  section  1237,  provides 
that  *'the  homestead  consists  of  the  dwelling 
house  in  which  the  claimant  resides,  and  the 
land  on  which  the  same  is  situated,"  selected 
according  to  law.  Held  that,  where  a  lot  and 
bouse  are  legally  held  as  a  homestead,  a  sec- 
ond house  subsequently  erected  on  the  lot, 
which  does  not  increase  the  valae  of  the  en- 
tire property  beyond  the  amount  exempted  as 
a  homestead,  is,  with  the  land  on  which  it 
stands,  within  the  homestead  exemption, 
though  it  is  used  for  renting, — Lubbock  v. 
McMann,  82  Gal.  226,  16  Am.  St.  Bep.  108,  22 
Pae.  1145. 

§  22.  Fuxposes  of  Oceqpancy  and  T7h. 

[a]  When  a  declaration  of  homestead  Is  filed 
on  parts  of  two  lots  in  a  city,  which  form  a 
compact  body  of  land,  and  the  residence  of 
the  claimants  is  on  one  of  the  lots,  but  the 
other  is  used  as  a  place  for  drying  clothes, 
and  as  a  means  of  access  to  the  street,  the 
dedication  of  all  the  premises  as  a  homestead 
is  complete,  and  no  portion  thereof  is  subject 
to  execution. — Englebrecht  t.  Shade,  47  Cal. 
627. 

[b]  If  building  is  actual  bona  fide  residence 
of  party,  he  may  legally  select  it  and  the  land 
on  which  it  stands  as  homestead,  even  though 
Incidentally  a  part  thereof,  no  matter  how 
large,  may  be  used  by  him  for  purposes  other 
than  family  residence. — Lery's  Estate,  141 
Cal.  650,  99  Am.  St.  Rep.  92,  75  Pae.  301. 

[c]  Where  it  appears  that  a  property  owner 
at  the  time  of  filing  a  declaration  of  home- 
stead was,  with  his  family,  using  the  place 
as  a  home,  and  that  it  was  at  that  time  be- 
ing used  for  no  other  purpose,  proof  of  pre- 
vious use  for  hotel  and  other  purposes  is 
unavailing  to  prevent  the  property  being  im- 
pressed with  the  character  of  a  homestead. — 
Lima  v.  County  Bank  of  San  Lnfa  Obiapo,  142 
Cal.  245,  75  Pae.  846. 

[d]  Where  the  family  of  an  insolvent  con- 
sisted of  eleven  persons,  and  his  house  on  one 
lot  contained  three  bedrooms,  and  on  another 
lot  were  hia  well,  cowhouse,  and  other  out- 
buildings, and  also  a  building  containing  a 
wagon  shop,  rented  out  by  the  insolvent,  and 
a  blacksmith  shop  used  by  him,  and  in  an 
unfinished  upper  part  of  the  building  some 
of  bis  family  slept,  which  building,  when 
able,  be  intended  to  finish  to  use  with  his 
house,  both  lots  were  properly  set  off  at  a 
homestead.— In  re  Allen,  16  Pac.  319. 

Fob  AuTHOBirna  nou  Othki  States: 

See  25  Cent  Dig.,  eols.   2171-2182,  §§ 
00-56. 

g  23.  — —  n&e  as  Oardan. 

[a]  Homestead  may  include  land  adjoining 
residence  and  used  as  garden  and  source  of 
water  supply.-— A  rendt  v.  Mace,  76  Cah  316, 
9  Am.  St.  Bep.  207,  18  Pac.  376. 


§  24.   Use  as  HoteL 

[a]  The  premises,  consisting  of  a  principal 
building,  with  a  barn,  storehouse,  and  out- 
bouses  appurtenant  thereto,  held  to  be  a 
homestead,  although  the  principal  building 
was  used  as  a  hotel,  as  well  as  a  dwelling  for 
the  family,  it  appearing  that  the  land — one 
hundred  and  sixty  acres-~wa8  taken  up,  and 
said  building  originally  intended  as  a  resi- 
dence for  the  family,  and  that  the  natnre 
and  extent  of  the  hotel-keeping  did  not  in- 
terfere with  the  general  character  of  the 
premises  as  such  dwelling,  and  that  the  en- 
tire premises  were  not  worth  over  two  thou- 
sand dollars. — Ackley  v.  Chamberlaliu  16 
Cal.  181,  76  Am.  Dec.  516. 

[b]  Homestead  cannot  be  claimed  in  prem- 
ises used  as  hotel. — Laughlin  v.  Wright,  63 
Cal.  113;  McDowell  v.  His  Creditors,  103  Cat 
264,  42  Am.  St.  Bep.  114,  35  Pac.  1031;  Mc- 
DowellEstate  T.  His  Creditors,  87  Pac. 
203. 

§  25.    TTse  Partly  for  BnsinesB. 

[a]  If  homestead  should  be  used  also  as  a 
place  of  business  by  the  family  it  will  not 
for  tliat  reason  cease  to  be  a  homestead,  if 
the  portion  so  ased  would  be  necessary  or 
convenient  for  family  use,  independent  of 
the  bnsinesB. — Gregg  v.  Bostwiek,  33  Cal.  220. 

[b]  Where  a  part  of  a  tract  of  land  de- 
scribed in  a  declaration  of  homestead  is  ac- 
tually appropriated  for  family  use  by  the  de- 
clarant, but  the  remaining  portion  ia  used 
principally  for  the  business  of  general  black- 
smithing  and  wagon  building,  carried  on  in 
building  located  thereon,  such  latter  por* 
tioo  forms  no  part  of  the  homestead  claim.— 
Allen,  In  re,  78  Cal.  293,  20  Pac.  679. 

[c]  The  fact  that  the  owner  of  a  farm  se- 
lected as  a  homestead  took  cattle  to  pasture 
for  hire,  when  he  had  more  pasturage  than 
was  necessary  for  his  own  animals,  and  some- 
times sold  hay  therefrom,  does  not  vitiate 
the  selection  as  a  homestead,  as  being  within 
the  rule  that  property  used  for  business  pur- 
poses solely  cannot  be  selected  as  a  home- 
stead.—Kennedy  T.  Gloster,  98  Cal  143,  32 
Pae.  94L 

[d]  Homestead  character  of  premises  is  not 
destroyed,  either  in  whole  or  in  part,  by  the 
fact  that  the  husband  and  wife  use  part  of 
the  building  for  doing  their  work  as  artisans, 
where  the  work  does  not  constitute  such  a 
pretentious  business  as  to  blot  out  the  char- 
acter of  the  place  as  a  residence  and  home, 
or  to  make  the  latter  merely  incidental  to 
the  former. — Estate  of  Ogbum,  105  CaL  95, 
38  Pac.  498. 

[e]  Building  occupied  primarily  for  other 
purposes  than  residence  cannot  be  selected 
as  homestead  by  occupying  portion  as  resi- 
dence for  panose  of  conducting  business  and 
but  incidentally  to  the  business. — ^Levy's  Es- 
tate, 141  CaL  650,  99  Am.  St.  Bep.  92,  75  Pac. 
301. 

Fob  AnTH(»rnS8  roh  Othbi  States: 

See  25  Cant.  Dig.,  cols.  2179-8182,  g  66. 
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I  26.  DeelantloB  or  OettUcftte— Necessity. 

[a]  A  homestead  is  liable  to  be  sold  od  exe- 
cution when  the  declaration  of  homestead 
was  not  filed  until  after  June  1,  1862,  and 
after  the  judgment  lien  attached.— Bartholo- 
mew V.  Hook,  23  Cal.  277. 

[b]  HomcBteads  acquired  by  virtue  of  the 
act  of  1851,  and  held  as  such  on  April  28, 
1860,  are  not  exempt  from  execution  unless 
the  declaration  required  by  the  act  of  April 
88,  1860,  was  filed  on  or  before  June  1,  1862. 
Noble  V.  Hook,  24  Cal.  638. 

[c]  If  husband  and  wife  acquired  a  home- 
stead under  the  act  of  1851,  and  the  husband 
alone  made  a  conveyance  of  the  property, 
and  then  died  before  the  time  expired  for 
making  and  recording  a  declaration,  as  re- 
qnired  by  the  acts  of  1860  and  1861,  and  no 
soeh  declaration  was  made  and  recorded 
upon  the  expiration  of  the  time  for  miUdng 
the  same  the  grantee  became  entitled  to  the 
actual  possession  and  enjoyment  of  the  prop- 
erty.— UcQuade  v.  Whaley,  31  CaL  626. 

[d]  Even  if  the  homestead  act  of  1660 
makes  the  husband  and  wife  joint  tenants  in 
homesteads  acquired  under  the  act  of  1851, 
such  joint  tenancy  does  not  become  perfected 
until  a  declaration  of  homestead  is  filed,  as 
required  by  the  acts  of  1860  and  1861. — Me- 
Quade  t.  Whaley,  31  Gal.  526. 

[e]  There  can  be  no  legal  homestead  since 

the  enactment  of  the  codes  merely  from  resi- 
dence, without  selection  and  the  record  of  a 
declaration  thereof,  notwithstanding  the  hus- 
band and  wife  may  have  resided  upon  the 
premises  since  a  date  prior  to  the  codes;  and 
a  mortgage  executed  and  recorded  before  a 
declaration  of  homestead  is  filed  is  a  valid 
ehaige  upon  the  premises. — Bank  of  Wood- 
land T.  Oberhaua,  125  Cat  380,  67  Pac  1070. 

Van  AUTHOBmss  noK  Othbb  Statib: 

See  25  Gent.  Dig.,  cola.  8185,  8186,  {  60^ 

S  87.   Form  and  OrateitB  In  OensraL 

[a]  Declaration  containing  essence  of  stat- 
utory requirements  ia  sufficient. — Schuyler  T. 
Broughton,  76  Cal.  525,  18  Pac.  436. 

Fob  Auihobitibs  rsou  Otbeb  Statis: 

Sea  85  Cent.  Pig.,  eols.  8186-8188,  {  61. 

(  28.  Qnalllteatlons  of  Olalnunt. 

[a]  Declaration  mast   state   that  claimant 
resides  on  premises  and  claims  them  as  home- 
stead.— Skijiner  t.  Hall,  69  Cal.  198,  10 
406. 

[b]  Under  Civil  Code,  section  1263,  as 
amended  in  1874,  providing  that  the  declara- 
tion of  homestead  must  contain  a  statement 
showing  that  the  person  making  it  is  the 
head  of  a  family,  a  declaration  which  states 
that  declarant  is  the  "head  of  a  family"  is 
snfficient,  without  stating  the  facts  which 
show  that  ho  is  the  "head  of  a  family."— 
Jo»o  ▼.  Waddy,  66  CaL  457,  6  Pac.  92. 


[c]  Declaration  of  homestead  mast  state 
that  declarant  is  residing  on  land. — Bo  re  ham 
V.  Byrne,  83  Gal.  26,  23  Pac  Zlt. 

[d]  A  statement  by  the  declarant  of  a 
homestead  that  he  is  the  head  of  the  family 
is  a  statement  of  the  ultimate  fact  required 
by  the  Btatnte,  and  he  is  not  required  to 
state  in  the  declaration  whether  he  is  mar- 
ried or  who  are  the  members  of  his  family, 
and  the  statement  or  omission  of  those  facts 
does  not  impair  the  sufficiency  of  the  declar- 
ation, or  prevent  its  inurement  to  the  benefit 
of  his  wife. — Security  Loan  etc.  Co.  v.  Kaufl- 
man,  108  CaL  214,  41  Pac.  467. 

[e]  Bight  of  a  claimant  to  select  a  home- 
stead and  impress  upon  it  an  exemption  from 
forced  sale,  must  appear  upon  the  faee  of  the 
declaration,  and  its  omission  cannot  be  sup- 
plied by  extraneous  evidence. — Eeid  v.  En- 
glehart-Davidson  Mercantile  Co.,  126  Cal. 
527,  77  Am.  St.  Bep.  206,  58  Pac.  1063. 

[f]  A  declaration  claiming  homestead  al- 
lowed to  head  of  family,  which  does  not 
state,  in  express  terms,  that  the  claimant  is 
the  head  of  a  family,  as  required  by  Civil 
Code,  section  1263,  is  void. — Beid  v.  Engle- 
hart-Davidson  Mercantile  Co.,  126  Cal.  527, 
77  Am.  St.  Bep.  206,  58  Pac.  1063. 


§  29.  Description  of  Property. 

[a]  No  more  particular  description  of  land 
is  required  in  a  declaration  of  homestead 
than  in  a  deed.  A  mountain  or  range  of 
mountains  is  a  definite  boundary.^ — Ornbaum 
T.  His  Creditors,  61  CaL  455. 

[b]  Description  of  land  in  declaration  need 
not  be  more  particular  than  in  a  conveyance. 
Schuyler  v.  Broughton,  76  CaL  527,  18  Pac. 
650. 

[e]  The  description  of  the  land  in  a  decla- 
ration of  homestead  by  reference  to  a  re- 
corded deed  is  sufficient.— Quackenbush  t. 
Beed,  102  Cal.  493,  37  Pac.  755. 

[d]  Where  a  declaration  of  homestead 
states  that  the  family  resides  on  the  lot,  and 
such  statement  and  the  description  which 
follows  clearly  designate  the  premises  "in- 
tended" to  be  claimed  as  such  homestead,, 
the  description  is  sufflcient. — Ogburn's  Es- 
tate, In  re,  105  Cal.  95,  38  Pac.  498. 

[o]  Under  Civil  Code,  section  1263,  pro- 
viding that  a  declaration  of  homestead  must 
contain  a  description  of  the  premises 
claimed,  and  a  statement  that  the  person 
making  it  ia  residing  on  the  premises  de- 
scribed, a  declaration  that  by  mistake  does 
not  describe  the  land  on  which  the  party 
resides  is  no  protection  to  it  as  a  homestead. 
Judgment  (1908)  70  Pac.  298,  reversed  on 
rehearing.— Harns  T.  Duarte,  141  Gal.  497, 
76  Pac  58. 

[f  ]  A  declaration  of  homestead  held  insuffi- 
cient for  failing  to  describe  the  premises,  as 
required  by  Civil  Code,  section  1263r-^one8 
V.  Gunn  (CaL  Sup.),  87  Pae.  677. 
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8  30. 


Estlm&to  of  Vitlne. 


[a]  A  declaration  of  homestead  stating  the 

actual  cash  value  to  be  five  thoDsand  dollars 
and  over,  is  inBofBcient,  under  Civil  Code,  sec- 
tion 1263.— Amea  t.  Eldred,  55  Cal.  186. 

[b]  A  homestead  declaration  ia  not  made 

void  by  the  claimant  'a  statement  of  the 
value  of  the  homestead  at  a  sum  greater 
than  that  which  the  statute  fixes  as  the  limit 
of  claim  of  exemption. — Ham  v.  Santa  Boss 
Bank,  62  Cal.  125,  45  Am.  Bep.  654. 

[c]  A  statement  in  a  declaration  of  home- 
stead that  the  cash  value  of  the  premises 
was  three  thousand  dollars  complies  with 
Civil  Code,  section  1263,  requiring  an  esti- 
mate of  their  "aetuar'  cash  value. — Bead  v. 
Eahm,  65  Cal.  343,  4  Pac.  111. 

[d]  A  declaration  of  homestead  is  not  bad 
as  not  clearly  stating  the  value  of  the  prop- 
erty declared  on,  where  it  states  that  "the 
cash  value  of  said  homestead  is  about  four 
thousand  dollars,  gold  coin."— QraTes  r. 
Baker,  68  Gal.  134,  8>ac.  603. 

[e]  Where  declaration  estimates  value  of 
premises  at  seven  thousand  dollars,  but  ac- 
tual value  is  three  thousand  dollars,  it  is 
valid.— King  t.  Ootz,  70  Cal.  241,  242,  11 
Pac.  656. 

[f]  Statement  that  valne  of  homestead  does 
not  exceed  sixteen  hundred  doU&n  ia  mffi- 
eient,  though  not  commendable.— ^hnyler  v. 
Broughton,  76  CaL  525,  526. 

[g]  Correctness  or  incorrectness  of  esti- 
mate of  value  has  no  effect  on  validity  of 
claim.— Southwick  v.  Davis,  78  CaL  S07,  21 

Pac.  121. 

[h]  Valuation  of  homestead  at  not  to  ex- 
ceed five  thousand  dollars,  ia  snfBcient.— 
Southwick  V.  Davis,  78  Cal.  609,  21  Pac.  121. 

[1]  Where  a  complaint  by  a  wife  seeking 
to  recover  property  as  a  homestead  alleged 
that  her  husband  had  filed  a  valid  declara- 
tion of  homestead,  a  copy  of  which  was  at- 
tached and  made  a  part  of  the  eomj^aint, 
and  the  copy  attached  stated  the  "cost 
value"  of  the  premiaea,  the  complaint  did 
not  show  a  anffieient  eompliance  with  the 
statute  requiring  a  homestead  declaration 
to  contain  a  statement  of  the  "actual  cash 
value"  of  the  premises. — ^Tappendorff  T.  Mor- 
anda,  134  Cal.  419,  66  Pae.  491. 

[j]  Where  a  homestead  deelaiation  eon* 
taina  no  eatimate  of  the  cash  value  of  the 
property,  aa  required  by  Civil  Code,  section 
1263,  it  is  void.- Knock      Bunnell,  21  Pac 

961. 

[k]  A  declaration  of  homestead  held  not  to 
estimate  the  value  of  the  lands  claimed  as  a 
homestead,  as  required  by  Civil  Code,  seetion 
1263.— Jonea  v.  Guns  (CaL  Bnp.),  87  Pie. 
677. 

J  SL  WIfe'a  DeclaratlML 

fal  Civil  Code,  section  1263,  prescribing 
what  a  declaration  of  homestead  shall  con- 
tain, ia  mandatory.   A  wife's  declaration  of 


homestead  failing  to  contain  an  eatimate  of 
the  cash  valne  of  the  land,  held  to  be  void. 
Ashley  V.  Olmstead,  64  CaL  616. 

[b]  A  declaration  of  homestead  by  a  mar- 
ffed  woman  failed  to  state  that  her  husband 
had  not  made  such  declaration,  and  that 
she  therefore  made  the  declaration  for  their 
joint  benefit.  Held  invalid. — Booth  v.  Qalt', 
58  Cal.  254. 

[c]  Wife's  declaration  need  not  state  any- 
thing further  than  fact  that  husband  has 
made  no  declaration. — ^Farley  v.  Hopkins,  79 
CaL  206,  21  Pac.  737. 

[d]  Under  the  homestead  act  of  1860  (sec- 
tion 1),  providing  that  the  selection  of  a 
homestead  may  be  made  by  the  husband  and 
wife,  or  either  of  them,  or  other  head  of  a 
family,  declaring  "their"  intention  in  writ- 
ing to  claim  the  same  as  a  homestead,  a  dec- 
laration by  a  wife  need  only  declare  it  is 
"her"  Intention.— Qnaekenbush  t.  Beed,  102 
CaL  493,  87  Pae.  76S. 

[e]  Under  Civil  Code,  section  1263,  requir- 
ing a  married  woman's  declaration  of  home- 
stead to  state  that  it  is  made  for  the  joint 
benefit  of  herself  and  her  husband,  who  has 
not  made  such  declaration,  a  wife's  declara- 
tion, which  merely  states  the  value  of  the 
lan^  and  that  she  resides  thereon  with  her 
husband,  is  inanffieient^ — Cnnha  Hughes, 
122  CaL  111,  68  An.  St.  Bep.  27,  64  Pac.  535. 

[f]  Under  Civil  Code,  sections  1262,  1263, 
a  wife's  declaration  of  homestead,  failing  to 
allege  that  she  was  the  head  of  a  family  and 
that  her  husband  had  not  made  such  declara- 
tion, held  fatally  defective. — ^Hansen  t. 
Union  Bmr,  Bank  (CaL  Sup.),  88  Pas.  7S8. 

§  82.  — —  —  BOMt  Of  DafeeM. 

[a]  Aetna!  nsldene*  on  land  nnder  declara- 
tion failing  to  state  reeidenee  is  inefFeetnal 
to  constitute  homestead.— Boreham  v.  Byrne, 
88  CaL  27,  28,  88  Pu.  218. 

[bl  If  declarant  makes  mistake  and  de- 
scribes land  upon  which  she  does  not  reside, 
no  homestead  exemption  attaches. — Harris  v. 
Duarte,  141  Cal.  600,  70  Pac  898,  76  Pac 
96. 

[e]  Petitioner  settled  on  a  tract  of  the  nn* 
anrveyed  public  domain,  marking  the  coraera 
by  a  pile  of  stones,  and  named  the  same 
"O.'s  Baneh."  He  thereafter  fitdd  a  dee- 
laration  of  the  homestead,  mhieh  described 
the  property  as  "known  by  the  name  of 
'O.'s  Bench,'  "  and  also  by  imaginary  legal 
anbdivUions,  which  were  afterward  fonnd 
to  be  enroneons,  on  the  land  being  surveyed. 
Thereafter  petitioner  obtained  a  patent  for  the 
land,  which  described  it  by  correct  legal  sub- 
divisions, as  they  had  then  been  established. 
Held,  that  the  erroneous  description  by  legal 
subdivisions  in  the  declaration  might  be  dia- 
regarded  as  surplusage,  and  that  the  re- 
maining description  by  name  was  suflScient. 
Oeaxy's  Estate,  146  Cal.  105,  79  Pac.  855. 
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S  S3.   Joinder  of  Htulwad  and  Wlfo. 

[a]  Homestead  right  cannot  be  indiTidoalfy 
asaerted;  both  partiea  miut  join.— Cook  t. 
ESink,  8  CaL  347. 

[b]  Deelarationa  of  hniband  aa  to  home- 
■tead  do  not  bind  wife. — ^Dnnn  t.  Tozer.  10 
CaL  167. 

[c]  Although  under  Civil  Code,  Bectione 
1238-1262,  the  huband  alone  may  select  the 
homestead  from  eommunitj  propertr,  the 
fact  that  the  wife  joine  with  him  in  the  dec- 
laration does  not  vitiate  it. — Simonson  T. 
Bnrr,  181  CaL  582,  54  Pae.  87. 

I  84.   Acknowledgment. 

J a]  A  wife  maj  acknowledge  a  declaration 
homestead,  selected  by  her  alone,  in  the 
manner  provided  by  law  for  the  acknowledg- 
ment of  conveyances  of  real  property  by  per- 
sons other  than  married  women.  It  need  not 
be  acknowledged  in  the  manner  required  by 
law  in  the  ease  of  the  eonveyanee  by  a 
married  woman  of  her  separate  real  prop- 
erty.— Clements  v.  Btanton,  47  CaL  60. 

^b]  Under  Civil  Code,  section  1262,  pro- 
viding for  the  selection  of  a  homestead  by 
a  declaration,  which  must  be  acknowledged 
in  the  same  manner  as  grants  of  real  prop- 
erty, and  section  1186,  providing  that  the 
acknowledgment  of  a  married  woman  shall 
not  be  taken  unless  she  is  made  acquainted 
with  the  contents  of  the  instrument  by  the 
officer,  on  an  examination  without  the  hear- 
ing of  her  husband,  the  selection  of  a  home- 
stead by  a  married  woman  is  void,  when  the 
certificate  does  not  recite  that  she  waa  ex- 
amined by  the  certifying  officer  apart  from 
her  husband. — Kenne^  T.  Oloster,  98  Cal. 
143,  32  Pae.  941. 

[c]  A  declaration  of  homestead  may  be  ac- 
knowledged before  a  court  commissioner.— 
Malone  t.  Boaeh,  104  CaL  680,  38  Pac.  516. 

[d]  The  use  of  the  pronoun  "be"  in  the 
certificate  of  acknowledgment  attached  to  a 
declaration  claiming  a  homestead  merely 
shows  that  the  declarant  is  a  male  person, 
and  is  insufficient  to  show  that  he  is  head  of 
a  family. — Reid  v.  Englehart-Davidson  Mer- 
cantUe  Co.,  126  Cal.  627,  77  Am.  St.  Bep.  206, 
58  Pac  1063. 

Vtm  AtlTHOBITISS  TBOH  OXHSa  STATES: 

See  26  Cent.  Dig.,  cols.  2188,  2189,  §  62. 

J  36.   Becerdlng. 

[a3  In  absence  of  any  statute  regulation  re- 
pairing record  of  selection  of  the  homestead, 
or  indicating  any  mode  in  which  the  intention 
to  dedicate  property  as  a  homestead  shall  be 
made  known,  the  flling  of  a  notice  in  the  re- 
corder's office  of  the  county  could  have  no 
legal  effect,  and  would  not  be  eonelusive  on 
pnrehasen  or  erediton^-^ook  HeChriatian, 
4  Cal.  23. 

[b]  Failure  of  recorder  to  note  filing  of 
decuxation  in  hla  index  of  recorded  inatru- 


ments  does  not  affect  validity  of  homestead. — 
Bouthwick  V.  Davis,  78  Cal.  509,  21  Pac.  121. 

[c]  Declaration  need  not  be  filed  on  same 
day  that  it  is  executed. — Farley  t.  Hopkina, 
79  Cal.  205,  21  Pac.  737. 

[d]  Declarant  need  not  file  declaration  in 
grsou.— Loring  t.  Stuart,  79  OaL  205,  21  Pac 

[e]  Declaration  of  homestead  is  not  "con- 
veyanee"  within  the  meaning  of  that  word  as 
used  generally  in  the  codes  of  this  state;  and 
the  doctrine  that  unrecorded  deeds  and  mort- 
gages are  good  except  as  against  subsequent 
purchasers  for  a  valuable  consideration  does 
not  apply  to  homesteads,  the  rights  to  which 
are  defined  by  the  provisions  of  the  code 
which  directly  deal  with  that  subject. — 
Ontario  State  Bank  t.  Oerry,  91  Cal.  94,  87 
Pac.  531. 

[f  ]  Where  portions  of  a  tract  of  land  select- 
ed as  a  homestead  are  situated  in  different 
counties,  a  declaration  of  the  homestead,  ex- 
ecuted in  duplicate,  and  one  recorded  in  each 
county,  has  the  Bame  effect  as  one  declaration 
recorded  in  both  counties. — ^Kennedy  t.  Olos- 
ter, 98  CaL  143,  32  Pac  941. 

[g]  Constructive  notice  is  a  creature  of 
statute;  and  the  statute  has  not  made  the 
record  of  the  declaration  of  a  homestead 
notice  to  anyone. — Quaekenbush  v.  Beed,  108 
Cal.  493,  37  Pac  755. 

[h]  Under  the  homestead  act  of  1860  (sec- 
tion 1),  which  requires  that  the  declaration 
of  claim  of  homestead  shall  be  acknowledged 
and  recorded  as  conveyances  affecting  land, 
and  provides  that  from  "the  filing  for  record 
of  such  declaration"  the  husband  and  wife 
shall  be  deemed  to  hold  the  homestead  as  joint 
tenants,  the  omission  by  the  clerk  to  copy 
into  the  record  the  acknowledgment  of  the 
wife  in  such  a  declaration  does  not  affect  the 
validity  of  the  homestead.— Quaekenbush  t. 
Beed,  108  CaL  493,  37  Pac  755. 

FOB  AUTHOBITIES  FBOIC  OTHEB  STATES; 

See  25  Cent.  Dig.,  coL  2189,  §  63. 

§  36.   Construction  and  Validity. 

[a]  Eule  of  construction,  "Ut  res  valeat 
magis  qnam  pereat ' '  applies  to  a  declaration 
of  homestead. — Ornbaum  v.  His  Creditors,  61 
Cal.  455. 

[b]  Claim  including  premises  not  subject  to 
homestead  does  not  invalidate  claim  as  to  that 
portion  subject  thereto. — ^Eing  v.  Qotz,  70  CaL 
241,  11  Pac  666. 

[c]  The  use  of  the  plural  "we"  in  the  joint 
declaration  of  actual  residence  and  claim  of 
homestead  is  inclusive  of  the  singular,  and 
involves  a  statement  that  each  of  the  dec- 
larants is  actually  residing  upon  the  prem- 
ises, and  claims  the  same  as  a  homestead.— 
Simonson  v.  Burr,  121  Cal.  S82,  54  Pac.  87. 

Id]  Under  Code  of  Civil  Procedure,  section 
■17,  providing  that  the  lingular  number  in- 
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eludes  the  plural,  and  the  plural  the  singular, 
the  statements  in  a  declaration  of  homestead 
that  "we  do  now,  at  the  time  of  maldng  this 
declaration,  actually  reside  on  the  land" 
claimed,  and  that  "we  do  hereby  claim  the 
same  as  a  homestead,"  are  the  individual 
statements  of  each  of  the  declarants. — Elimon- 
son  V.  Burr,  121  Cal.  582,  54  Pac.  87. 

FOB  Authorities  fbom  Otheb  States: 
See  25  Cent.  Dig.,  cols.  2189,  2190,  §  64. 

§  37.   Operation  and  Effect. 

[a]  Filing  of  declaration  of  homestead  ex- 
emption does  not  alter  the  title  to  the  prop- 
erty described  therein,  having  no  effect  other 
than  to  exempt  it  from  alienation,  except  by 
joint  deed  of  husband  and  wife  during  the 
existence  of  the  homestead  claim.— Johnston 
V.  Bush,  49  Cal.  198. 

[b]  Declaration  of  homestead  by  a  grantee 
does  not  defeat  trusts  on  which  he  took  the 
land.— Gilbert  v.  Sleeper,  71  Cal.  290,  294,  12 
Pac.  172. 

[c]  Declaration  of  homestead  makes  it  joint 
property  of  husband  and  wife. — Gleason  v. 
Spray,  81  Cal.  219,  15  Am.  St.  fiep.  47,  23 
Pac.  551. 

[d]  Recitals  in  a  declaration  of  homestead 
of  the  facts  required  by  the  statute  to  estab- 
lish a  right  of  homestead  in  lands  are  no  evi- 
dence of  the  truth  of  such  facts,  which  must 
be  proved  aliunde. — Apprate  v.  Faure,  121 
Cal.  466,  53  Pac.  917. 

[e]  Whether  a  declaration  of  homestead  was 
made  for  the  purpose  of  hindering,  delaying, 
or  defrauding  a  creditor  is  immaterial,  where 
the  creditor's  claim  was  not  merged  in  judg- 
ment prior  to  the  declaration. — Simonson  v. 
Burr,  121  Cal.  S82,  54  Pac.  87. 

§  38.  Proceedings  for  AUotnunt, 

[a]  Order  setting  apart  homestead  to  insol- 
vent is  void  if  no  valid  declaration  is  filed. — 
Matzen  v.  ShaefFer,  65  Cal.  81,  3  Pac.  92. 

[b]  In  view  of  Code  of  Civil  Procedure,  sec- 
tion 1465,  under  whose  provisions  a  court 
may,  on  petition  of  an  insolvent,  set  apart  a 
homestead,  no  more  property  should  be  set 
apart  than  authorized  by  law,  though  there 
be  no  written  opposition  to  such  a  petition. — 
Ligget,  In  re,  117  Cal.  352,  59  Am.  St.  Beik 
190,  49  Pac.  211. 

[c]  In  setting  apart  homestead,  rights  of 
creditors  are  subordinate  to  right  of  family 
to  a  home.— Levy's  Estate,  141  Cal.  652,  99 
Am.  at.  Bep.  92,  75  Pac.  301. 

Fob  AUTHOBiTias  raoM  Otheb  Statbs: 

Bee  25  Cent.  Dig.,  eols.  2190-2198,  8$  65- 
76, 

§  39.    Bearing. 

[a]  A  judgment  creditor  petitioned  the 
court  for  the  apjiointment  of  appraisers  to 


value  land  claimed  as  homestead,  giving  the 
notice,  etc.,  required  under  Civil  Code,  sec- 
tions 1245-1254.  The  court  gave  the  home- 
stead claimant  five  days  to  answer  the  peti- 
tion. Held,  in  an  application  for  mandamus 
to  compel  the  court  to  proceed  to  a  bearing 
forthwith,  that,  the  code  making  no  provision 
for  an  answer,  the  five-day  delay  would  be 
treated  as  a  reasonable  continuance  to  allow 
claimant  to  prepare  for  a  hearing,  and  the 
writ  would  be  denied. — Stone  v.  McCann,  79 
Cal.  460,  21  Pac.  863. 

5  40.    Wben  Bomestead  Oliaracter  At- 

taelws. 

[a]  Where  a  married  man,  whose  wife  had 

never  resided  in  this  state,  purchased  a  lot 
of  land  and  resided  upon  it,  which  he  then 
mortgaged,  his  wife  not  joining  therein,  and 
subsequently  his  wife  came  to  this  state  and 
resided  with  htm  sn  the  mortgaged  premises, 
the  character  of  homestead  was  never  im- 
pressed upon  the  premises  until  the  actual 
residence  of  the  family  thereon,  and  there- 
fore the  homestead  exemption  cannot  be  sus- 
tained against  the  mortgage. — Cary  v.  Tice, 

6  Cal.  625. 

§  41.   Findings. 

[a]  The  appearance  of  an  assignee^  and  his 
opposition  to  the  granting  of  a  petition  of  an 
insolvent  as  to  a  part  of  the  property  sought 
as  a  homestead  creates  an  issue  justifying 
findings. — Ligget,  In  re,  117  Cal.  352,  59  Am. 
St.  Bep,  190,  49  Pac.  211. 

[b]  The  petitioner  for  a  homestead  is  not 
prejudiced  by  the  making  and  filing  of  find- 
ings, whether  necessary  or  not. — Ligget,  In  re, 
117  Cal.  352,  59  Am.  St.  Bep.  190,  49  Pac.  211. 

[c]  The  petitioner  for  a  homestead  cannot 
complain  that  findings  are  made,  when  made 
at  his  request. — ^Ligget,  In  re,  117  Cal.  352, 
59  Am.  St.  Bep.  190,  49  Pae.  211. 

[d]  On  petition  for  a  homestead,  findings 
that  both  the  portion  of  the  property  not  set 
apart  and  that  set  apart  are  suitable  for  a 
homestead  are  not  inconsistent. — Ligget,  In 
re,  117  Cal.  352,  59  Am.  St.  Bep.  190,  49  Pac 
211. 

§  42.  Evidence. 

[a]  Occupancy  by  family  is  presnmptlve  evi- 
dence of  appropriation  of  a  place  as  a  home- 
stead, and  is  consequently  notice  to  all  the 
world.— Taylor  v.  Uargons,  4  CaL  268,  60 

Am.  Dec.  606. 

[b]  The  question  of  homestead  is  a  question 
of  fact,  and  the  presumption  arising  from 
residence  may  be  defeated  by  facta  aad  eir- 
camstances  aliunde. — ^Holdan  v.  Pinney,  6 
Cal.  234. 

[c]  Besidence  of  claimant  at  time  of  declar- 
ation is  not  a  fact  of  general  or  public  inter- 
est provable  under  section  187,  subdivision  11, 
Code  of  Civil  Procedure.— Pfister  v.  Dascey, 
68  Gal.  574,  10  Pac  117. 
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Id]  The  itatement  of  the  declarant  that  at 
the  time  of  filing  her  declaration  of  home- 
■tead  she  actually  occupied  the  premigea, 
with  the  intention  to  reside  thereon,  was  not 
conclusive,  where  other  facta  to  which  she 
testified  were  inconsistent  with  such  inten- 
tion.—Tromana  T.  Mahlman.  Ill  CaL  646,  44 
Pac.  327.  '  ' 

te]  A  stipulation  *Hhat  there  was  a  home- 
etead  filed"  is  insufficient  to  prove  that  a 
homestead  was  acquired. — Apprate  t.  Faure. 
121  Cal.  466,  53  Pac.  917. 

Tost  Authorities  rsou  Othkb  States: 

See  85  Cent.  Dig.,  eola.  2804-2807,  §§  63- 


IX   PBOPEBTT   CONSTITUTING  HOME- 
STEAD. 

NATUBE  OF  PROPERTY— IN  OENSBAL,   |  48. 

  CLAIM  AND  CABIN  OF  MINER,  {  44. 

  BUILDINGS  WITHOUT  LAND,  |  45. 

MANNER  OP  ACQUISITION,  i  46, 
AMOUNT  OR  EXTENT,  |  47. 

  IN  CITY,  i  48. 

TAI^UE,  I  49. 

  DETERMINATION,  |  50. 

  EPPECT  OP  INCREASE,  |  81. 

SEPARATE  TRACTS  OB  LOTS,  i  5S. 

APPURTENANCES.  |  58. 

HARVESTED   CROPS,    {  54. 

PROCEEDS  OF  INSURANCE,  |  65. 

ADDITIONAL  DWELLING.  |  58. 

OWNERSHIP.  ESTATE  OR  INTEREST  IN  OEN 

ERAL,  I  57. 

  NAKED  POSSESSION,  |  68. 

  POSSESSION  UNDER  OONTRAOT  TO  PUE- 

CHASE,  I  59. 

  JOINT  AND  COMMON  TENANCY,  |  60. 

  COMMUNITY  PROPERTY,  |  61. 

  PART  COMMUNITY  AND  PART  SEPARATE, 

I  62. 

  HUSBAND'S  SEPARATE  PROPERTY,  |  68. 

  WIFE'S  SEPARATE  PROPERTY,  <  64. 

DIFFERENT    HOMESTEADS    IN  SAME  PBOP- 
EBTT, I  M. 

g  43.  Natnre  of  Property — In  Ctatural 

[a]  In  resolving  question  of  what  land 
homestead  consists  it  is  necessary  to  deter- 
mine, as  a  matter  of  fact,  (1)  what  particular 
land  has  been  occupied  as  a  homestead,  and 
(2)  its  valne.— Qregg  t.  BoBtwick,  33  CaL 
820. 

[b]  If  a  party  acquires  homestead  right  In 
tract  of  land,  and  sabsequently  is  evicted 
under  a  judgment  from  the  part  of  the  tract 
on  which  he  lived,  he  may  move  on  the  other 
partj  and  hold  it  under  the  homestead  law.— 
Spencer  t.  GeiBsmsn,  37  Cal.  96,  99  Am.  Dee. 
248.  ' 

[c]  Homestead  and  the  tests  by  which  it  is 
ascertained  are  the  same  whether  the  ques- 
tion arises  between  a  husband  and  wife,  or 
one  of  them  and  a  vendee,  a  mortgagee,  a 
creditor,  or  the  heirs  of  the  deceased  husband. 
2>elan^'a  Estate,  37  Cal  176. 


[d]  Homestead  consists  of  dwelling  in  which 
claimant  resides  and  land  on  which  it  is 
situate,  selected  as  provided  in  section  1237, 
Civil  Code.— Skinner  v.  Hall.  69  Cal.  198,  10 
Pac.  406. 

XV»  AuTHoBims  ROM  Otheb  States: 
See  85  Cent  Dig.,  col  8208,  §  86. 

§  44.   Claim  and  Cabin  of  Miner, 

[a]  The  fact  that  Code  of  Civil  Procedure, 
section  690,  subdivision  5,  exempts  from  ex- 
ecution the  dwelling  of  a  miner,  not  exceed- 
ing in  value  five  hundred  dollars,  and  also 
his  mining  claim,  actually  worked  by  him, 
not  exceeding  one  thousand  dollars,  does  not 
preclude  the  right  to  select  the  dwelling  and 
claim  as  a  homestead* — Gaylord  t.  Place,  08 
Cal.  472,  S3  Pae.  484. 

[b]  Mineral  lands  of  the  United  States, 
which  have  been  located  and  used  chiefly  as 
a  placer  mining  claim,  but  also  used  by  the 
owner  as  a  residence  for  himself  and  family, 
and  to  some  extent  for  pasturing  stock  and 
raising  vegetables,  may  be  selected,  under  the 
state  laws,  as  a  homestead.— Gaylord  t. 
Place,  98  Cal  472,  33  Pac.  484. 

§  4fi.   BnUdlng  Wlthont  Land. 

[a]  Homestead  right  cannot  be  asserted 
merely  to  a  building,  independent  of  the  land 
upon  which  the  building  is  erected. — Smith 
V.  Smith,  12  Cal.  216,  73  Am.  Dec  533. 

§  46.    Manner  of  Aeanlsltion. 

[a]  As  soon  as  a  place  acquires  the  char- 
acter of  a  homestead  it  is  immaterial  how  the 
title  to  the .  property  originated,  whether  it 
was  the  separate  property  of  husband,  or 
wife,  or  the  cojnmon  property  of  both.  It  be- 
comes a  sort  of  joint  tenancy,  with  the  right 
of  survivorship,  as  between  husband  and 
wife,  and  this  estate  cannot  be  altered  or 
destroyed  except  by  the  concurrence  of  both, 
in  the  manner  provided  by  law,  unless  it  be 
in  favor  of  an  innocent  purchaser  without 
notice. — ^Taylor  t.  Hargous,  4  Cal.  268,  60  Am. 
Dec.  606. 

[b]  Where  a  partnership  in  embarrassed  cir- 
cumstances converts  its  means,  on  the 
strength  of  which  it  has  obtained  credit,  into 
real  estate,  to  be  claimed  as  a  homestead  by 
one  of  the  firm,  for  the  purpose  of  placing 
those  debts  beyond  the  reach  of  creditors,  the 
land  is  liable  to  the  execution  of  the  creditors, 
notwithstanding  the  declaration  of  home- 
stead.—Bishop  T.  Hubbard,  83  Cal  614,  83 
Am.  Dec  132, 

FOR  AUTHOEITIES  ROM  OTEKE  STATES; 

8m  26  Cent  Dig.,  eols.  8808,  £809,  J  87. 

I  Itt,  Anonnt  or  Bztoit. 

[a]  Quantity  of  a  hamestead  ia  limited  only 
by  its  use  and  value. — Gregg  t.  Boitwielk  33 
'  Cal.  220,  91  Am.  Dee.  68^^ 
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[b]  Homestead  repTesentii  dwelling-bouse  of 
family  and  necessarj  oathouaes  of  ererj  kind, 
and  need  not  be  in  a  compact  form,  and  maf 
be  intersected  by  highwajs.  It  is  not  lim- 
ited as  to  quantity,  the  only  limitationa  being 
is  to  its  use  and  valne. — Delaney,  Estate  ot^ 
57  Cal.  176. 

[c]  Part  of  land  embraced  in  declaration 
occupied  by  tenanta  forms  no  part  of  home- 
■tead.— Maloney  t.  Hefer,  75  Cal.  424,  7  Am. 
Bt.  Bep.  180,  17  Fac.  539. 

[d]  TTse  to  wbieb  property  ia  put,  and  not 
its  quantity,  furnishes  test  to  determine 
whether  it  is  Bobject  to  homestead. — Maloney 
V.  Hefer,  75  Cal.  424,  7  Am.  St  Bep.  180,  17 
Fac.  539. 

[e]  Principal  nae  to  which  property  is  put, 
and  not  its  qaantity^iB  test  of  homestead 
character.— Allen,  In  to,  78  Cal.  295,  20  Pae. 
679. 

[f]  Under  Ciyil  Code,  sections  1237,  1260, 
an  nnfenced  tract  containing  five  hundred 
and  twenty-four  acres,  acquired  by  different 
titles,  held  exempt  as  a  homestead. — Payne  t. 
GommingB,  146  CkL  426,  80  Pac.  620. 

Fn  AvTBOKims  mox  Otha  Statbs: 

See  25  Cent.  Big.,  eols.  2212-2215,  §{  90- 
92. 


§  48.   In  01t7. 

[a}  Where,  prior  to  1857,  G.  and  family  re- 
sided upon  a  part  of  block  18  in  Napa  City 
consisting  of  lota  1,  2,  3,  and  4,  with  no 
fence  thereon  except  opon  the  exterior  lines 
of  the  bloek,  it  does  not  necesaarily  follow 
therefrom  that  the  whole  bloek  was  then  used 
by  them  as  a  homestead.  The  actual  extent 
of  the  homestead  is  measured  by  use  and  oc- 
enpation  as  sneh,  and  not  by  imaginary  or 
artificial  linesw— Ore^  Boatwiek,  83  CaL 
220. 

[b]  A  portion  of  a  lot  owned  by  a  debtor, 
and  inclosed  hj  a  fence,  with  a  rented  house 
thereon,  and  not  need  in  connection  with  his 
homestead,  but  adjacent  to  the  lots  upon 
which  he  resides  with  his  family,  cannot,  by 
filing  a  declaration  of  homestead,  be  made  a 
part  of  the  homestead,  under  Civil  Code,  sec- 
tion 1237,  providing  that  "the  homestead 
eonaists  of  the  dwelling-house  in  whleh  the 
claimant  resides  and  the  land  on  which  the 
same  is  situated."— Ligget,  In  n,  117  OaL 
352,  59  Am.  St.  Bep.  190,  49  Pac.  811. 

[e]  Entire  three-story  building  containing 
^ree  flats  may  be  selected  as  homestead 
where  one  flat  is  occupied  as  reeidenoe.^ 
Levy's  Estate,  111  CaL  651,  99  Am.  fit.  Be^ 
92,  75  Pac  SOL 

VBB  AUMItfMtMl  WtOM  OTHKB  SUTSS: 

Bee  25  Cent.  Dig^  eola.  2213,  2214,  $  91. 
g  49.  Valne. 

[al  yrhm  a  declaration  of  homestecai 
claimed  and  deiexlbed  two  lots,  sad  the  on* 


on  which  the  homestead  residence  was  situat- 
ed was  worth  more  than  the  exemption  al- 
lowed by  law,  the  purchaser  of  the  property 
at  an  execution  sale  acquired  a  valid  title  to 
the  other  lot,  for  which  be  could  maintain 
ejectment. — McDonald  v.  Badger,  23  CaL  393, 
88  Am.  Dee.  123. 

[b]  An  ejectment  suit  may  be  maintained  to 
recover  a  lot  of  land  claimed  under  an  execu- 
tion deed  of  that  and  another  lot,  both  of 
which  were  included  in  a  homestead  declara- 
tion of  the  debtor;  the  second,  on  which  the 
homestead  was  actually  situated,  being  alone 
worth  five  thousand  dollars,  which  is  all  the 
statute  allows  as  the  value  of  a  homestead. — 
McDonald  T.  Badger,  28  CaL  893,  88  Am. 
Dec.  123. 

[c]  "Homestead,"  in  respect  to  quantity 
merely,  is  unlimited,  and,  if  what  is  actually 
used  exceed  five  thousand  dollars  in  value, 
the  excess  is  not  homestead  under  the  statute, 
though  it  is  such  in  fact.— Gregg  v.  Bostwick, 
83  Cal.  220,  91  Am.  Dec  637. 

[d]  Ezistenee  of  a  mortgage  is  no  element 
in  ascertaining  property  or  ralue  to  be  set 
apart  as  homestead  of  insolvent. — ^Tieraan  t. 
Hie  Creditors,  68  CaL  286. 

[e]  Word  "value"  in  section  1260,  Civil 
Code,  refers  to  actual  value,  and  words 
"estimate  of  value"  in  section  1263  refer  to 
declarant's  opinion.— Ham  v.  Santa  Boss 
Bank,  62  Cal.  125,  46  Am.  Bep.  654. 

[f]  Whole  of  a  double  bonee  cannot  be 
claimed. — Ham  v.  Santa  Bosa  Bank,  62  CaL 
125,  46  Am.  Bep.  654. 

[g]  If  there  is  any  seeming  conflict  between 
sections  1260  and  1263  of  the  Civil  Code  in 
relation  to  the  value  of  homesteads,  the  two 
sections  must  be  construed  according  to  the 
canon  prescribed  by  section  44S2  of  the  Polit- 
ical Code  for  the  construction  of  all  the 
codes.— Ham  v.  SanU  Bosa  Bank,  62  CaL  123, 
45  Am.  Bap.  654. 

[h]  There  is  no  statutory  limit  as  to  value 
of  property  which  may  be  selected  and  upon 
which  homestead  character  may  be  impressed. 
Lubbock  V.  McMann,  82  CaL  230,  16  Am.  St. 
Bep.  108,  22  Pae.  1145. 

[i]  Excess  in  Talue  does  not  invalidate  selec- 
tion.—Demartin  T.  Demartin,  86  Cal.  74,  24 
Pae.  696. 

[j]  In  determining  the  value  of  premises  set 
apart  as  a  homestead,  eneovbranees  thereon 
eannot  be  deducted.— Herbert's  Estate,  In 

122  CaL  829,  54  Pac.  1109. 

[k]  Insolvent  Act  of  1880,  section  60,  au- 
thorises the  court  to  set  apart  a  homestead 
to  an  insolvent  debtor,  as  provided  by  Code 
of  Civil  Pneedore,  section  1465,  which  an- 
thoziies  the  komettead  seleeted  to  be  set 
^Mirt,  and  is  silent  as  to  the  quantity  or  the 
value  thereof.  Section  1476  limits  the  value 
of  a  homestead  selected  by  the  debtor  to 
five  thousand  dollars,  and  provides  for  a 
division  and  sale  thereof  in  case  it  exceeds 
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that  mm.   Held,  that  piemiBW  exceedinff  five 

thousand  dollars  in  valae,  selected  by  in- 
solvent, cannot  be  set  apart  as  his  homestead. 
Herbert's  Estate,  In  re,  122  Cal.  329.  54  Pae. 
1109. 

[1]  Code  of  Oivfl  Proeednre,  seetion  1476, 
limiting  the  value  of  a  homestead  created  by 
declaration  made  and  recorded  to  five  tbon- 
eand  dollars,  and  providing  for  a  division  and 
sale  thereof  in  case  it  exceeds  each  sum,  ap- 
plies only  to  homesteads  created  br  declara- 
tion made  by  the  debtor  and  recorded. — ^Her- 
bert's Estate,  In  re,  122  CaL  829,  54  Fae. 
1109. 

Fn  AnTHounu  nou  Otbxb  Statbs: 

See  25  Gent  Dig.,  eola.  £816-2219,  Jg  93- 


{  60.  — ~  DetermlnatloiL 

[a]  Upon  proceedings  to  appraise  its  value 
nnder  execution  the  appraisers  must  consider 
only  the  value  of  the  premises,  and  whether 
the  land  claimed  can  be  divided  without  ma- 
terial injury,  if  its  value  exceeds  five  thou- 
sand dollars.  One  who  holds  only  a  life 
estate  in  the  premises  cannot  have  the  ap- 
praisement limited  to  the  valae  of  such  life 
estate,  and  if  it  appears  that  the  land  can  be 
easily  divided  without  material  injury,  the 
life  tenant  cannot  demand  that  it  be  sold  as 
an  entirety,  and  that  five  thonsand  dollars 
of  the  proceeds  be  paid  to  him. — Brown  v. 
Sterr,  79  CaL  608,  U  Am.  St  Bep.  180,  21 
Pao.  973. 

J  61.   Effect  of  Inerease. 

fa]  If  homestead  laud  increases  in  value 
after  filing  of  declaration,  so  as  to  be  worth 
more  than  five  thousand  dollars,  the  same  will 
be  decreased  in  quantity  pro  tanto. — Estate 
of  Delaney,  87  CaL  176. 

For  Attthoutiks  nou  Oihbb  Statis; 
See  29  Cent.  Dig.,  eoL  2210,  §  95. 

§  SZ   Separate  Tracts  or  Lots. 

[a]  A  city  homestead  may  consist  of  sep- 
arate lots,  though  separated  by  highways, 
streets,  or  alleys. — Gregg  v.  Bostwiek,  83  Cal. 
220,  91  Am.  Dee.  637. 

[b]  If  separate  parcels  of  land  are  selected 
as  homestead,  they  must  be  so  near  together 
that  they  can  be  occupied  and  used  for  pur- 
pose of  homestead. — Armstrong,  Estate  of,  80 
Cal.  74,  22  Pac.  79. 

[c]  A  tract  of  land  used  as  a  farm  by  its 
owners,  and  upon  which  is  situated  their 
dwelling-boose,  may  be  selected  as  a  home- 
stead, although  the  tract  is  subdivided  into 
separate  fields. — Kennedy  v.  Oloster,  98  CaL 
143,  32  Pac.  941. 

Tm  AUTHOBITIES  PBOH  OtHEB  STATES: 

See  25  Cent  Dig.,  eols.  2220-2225,  8S  100- 
103. 

Osl.  Digest,  Vol.  8—166 


5  63.  Appnrtenaacei. 

[a]  A  homestead  includes  the  dwelling-house 
in  which  the  family  resides,  together  with  the 
usual  appurtenances,  including  outbuildings 
of  every  kind  necessary  or  convenient  for 
family  use.— Gregg  t.  Bostwiok,  83  CaL  220, 
01  Am.  Dee.  637. 

[b]  Owner's  interest  in  ditch  and  water  is 
part  of  homestead.— FitseU  t.  Leaky,  72  Cal. 
477,  14  Pae.  198. 

[e]  Under  Civil  Code,  sections  1237,  1260, 
water  rights,  ditches,  etc.,  used  appurtenant 
to  a  homestead  and  a  part  thereof  are  ex- 
empt.—Payne  T.  Cummings,  146  CaL  426,  80 
Pac.  620. 

Fob  AuTH<nuTiE8  fboh  Othkb  Statbs: 

See  25  Cent.  Dig.,  eols.  £226,  2227,  {  106. 

%  64.  Barrested  On^ 

[a]  Grain  harvested  from  homestead  lands 
is  not,  as  such,  exempt  from  execution. — 
Horgan  t.  Anuek,  62  CaL  401. 

S  65.  FroeeedB  of  tonatwaf, 

[a]  If  the  wife  declares  a  homestead  on 
common  property,  and  the  husband  procures 
a  poUcy  of  insurance  on  the  house  thereon, 
and  the  house  is  destroyed  by  fire,  the  sum 
dne  from  the  insurance  company  is  not  sub- 
ject to  garnishment  by  a  judgment  creditor 
of  the  husband. — Houghton  v.  Lee,  60  CaL 
lOL 

$  66.  Additional  DwalllBg. 

[a]  Subsequent  erection  of  additional  dwell- 
ing on  lot  irill  not  affect  homestead  character. 
Lubbock  T.  McMann,  82  CaL  231,  16  Am. 
St  Bep.  108,  22  Pac  1145. 

S  67.  OviMnblp,  Estate  or  Interest,  In  Oen- 
eraL 

[a]  Homestead  right  does  not  depend  upon 
character  of  title  held  by  the  party  claiming 
it.  Whatever  title  he  may  have  is  protected 
from  forced  sale. — Spencer  t.  Geissman,  37 
Cal.  96,  99  Am.  Dec.  248. 

[b]  Grantor  of  trust  deed  to  secure  debt 
has  such  interest  in  trust  property  as  will 
support  claim  of  homestead.— King  v.  Oots,  70 
Cal.  241,  11  Pac.  656. 

[e]  The  homestead  consists  of  the  dwelling- 
house  in  which  the  claimant  resides,  and  the 
land  on  which  the  same  is  situated,  irrespec- 
tive of  the  tenure,  tenancy,  or  title  by  which 
he  holds  it.— Brown  v.  Starr  79  CaL  608,  12 
Am.  St.  Bep.  180,  21  Pac  973. 

[d]  Whatever  be  the  character  of  the  title 
or  interest  in  the  land  held  at  the  time  of  the 
filing  of  the  declaration,  the  claim  will  attach 
to  that  title  or  interest,  and  whatever  may 
inure  to  or  grow  out  of  that  title  will  be  im- 
pressed with  the  lien  equally  with  the  original 
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title.— AlexaBder  v.  Jadcson,  92  Cal.  514,  27 
Am.  St  Eep.  158,  28  Pac.  593. 

[e]  Tbe  fact  that  lands  claimed  as  a  home- 
stead by  a  judgment  debtor  are  reserved  by 
acts  of  Congrees  from  entry  and  sale,  ex- 
cept as  mioing  claims,  and  that  title  to  them 
cannot  be  acquired  by  pre-emption  or  home- 
stead entry,  is  immaterial  in  a  contest  be- 
tween tbe  claimant  and  his  creditors,  rinee,  as 
between  them,  the  title  to  tbe  land  claimed  as 
a  homestead  is  immaterial.— Oaylord  v.  Place. 
98  Cal.  472,  33  Pac.  484. 

Fob  Authobities  tbou  Otheb  States: 

Whether  homestead  may  be  acquired  in 
an  undivided  interest  in  lands:  63  Am. 
Dec.  122,  note.  See,  also,  25  Cent 
Dig.,  cols.  2238-2244,  §§  114-118. 

(  68.   Naked  PoaBeasloii. 

[a]  Mere  possession  and  use  of  premises  as 
a  homestead  does  not  of  itself  create  any  in- 
terest in  the  property,  when  the  parties  claim- 
ing the  homestead  in  fact  have  no  title  or 
estate  therein. — Calderwood  v.  Tevis,  23  Cal, 
335. 

[b]  Wrongful  possessor  of  land  can  acquire 
no  homestead  right  against  tbe  person  en- 
titled to  the  possession. — Mann  t.  Sogers,  85 
Cal.  816. 

[e]  A  party  who  has  only  the  naked  posses- 
tion  of  land,  the  title  being  in  a  stranger,  may 

acquire  a  homestead  right  thereto  under  the 
homestead  law  as  to  everybody  but  the  owner, 
and  such  homestead  right  will  be  exempt 
from  forced  sale  on  execution  or  on  any  final 

Srocess  for  a  debt. — Spencer  v.  Qeissman,  37 
al.  96,  99  Am.  Dec.  248. 

[d]  One  who  has  possession  of  land  is  owner 
as  to  all  the  world  except  the  holder  of  the 
legal  title,  and  is  entitled  to  the  benefit  of 
the  homestead  act. — Perry  v.  Ross,  104  CaL 
15,  43  Am.  St.  Bep.  66,  37  Pac.  757. 

J  69.   FoBseBBloii  Under   Contract  to 

Pnrduwe. 

[a]  Where  a  husband  in  possession  of  land 
bas  filed  his  declaration  of  homestead,  and 
afterward  entered  into  a  contract  for  the 
purchase  of  the  land  from  the  owner,  he 
obtnina  an  equitable  title  which  is  subject 
to  tbe  homestead  claim,  and  which  he  can- 
not convey  apart  from  the  land  or  otherwise 
thaff  is  provided  in  the  homestead  law. 
Perry  v.  Ross,  104  Cal.  15,  43  Am.  St.  Bep. 
66,  37  Pac.  757. 

[b]  Married  man  bought  certain  lots,  terms 
part  cash,  balance  on  time,  deed  to  be  given 
on  payment  of  balance,  lots  to  be  forfeited 
on  failure  to  meet  payments.  He  then  built 
a  house  on  the  lots,  and  moved  into  it  with 
his  family.  The  payments  on  the  lota  and 
the  honae  were  made  with  the  community  prop- 
erty. The  wife  executed  and  filed  a  declar- 
ation of  homestead  on  the  lots.  Before  final 
payments  on  the  lots  had  been  made,  the 


husband  assigned  the  contract  and  sold  the 
house  to  plaintiff,  who  had  knowledge  of  the 
homestead  declaration,  and  who  paid  the  bal- 
ance of  the  pnrehase  money  and  received  a 
deed  of  the  lots.  Prior  to  the  assignment  to 
plaintiff,  the  wife  offered  to  pay  the  vendor 
the  amount  due  on  the  lots  on  condition  that 
he  would  convey  them  to  her,  or  to  her  and 
her  husband  jointly.  Held  that,  as  at  the 
time  the  declaration  of  homestead  was  filed 
the  title  was  in  the  vendor,  the  wife  acquired 
no  rights  in  the  property. — Alexander  v. 
JaoKBon,  25  Pae.  416. 

S  60.   Joint  and  Oommon  Tenant. 

[a]  Statute  does  not  contemplate  that  home- 
steads should  be  carved  out  of  land  held  in 
joint  tenancy  or  by  tenancy  in  common,  be- 
cause it  has  provided  no  mode  for  their  sep- 
aration and  ascertainment. — Wolf  t.  Fleisch- 
aeker,  5  CaL  244,  63  Am.  Dee.  121. 

[b]  On  partition  each  of  the  joint  tenants 
receives  his  portion,  subject  to  the  general 
rules  that  govern  the  acquisition  of  real  es- 
tate; and  if  there  was  no  residence  after 
partition  of  the  land  and  before  claims  in 
suit  had  become  legal  charges  thereon,  it 
esuanot  be  exempted  as  a  homestead. — ^Bey- 
nolds  V.  Fizley,  6  Cal.  165. 

[c]  Land  held  in  joint  tenancy  is  not  sub- 
ject to  a  dedication  for  homestead  purposes; 
and  where  the  joint  tenants  made  partition, 
the  character  of  the  homestead  eaunot  be 
attached  to  any  portion  of  it  by  oeenpaney 
as  a  dwelling  place  prior  to  the  partition. 
Reynolds  v.  Pixley,  6  Cal.  165. 

[d]  Land  held  by  a  husband  with  his  wife 
and  child  as  tenants  in  common  is  not  subject 
to  homestead  rights  under  the  laws  of  this 
state. — Giblin  v.  Jordan,  6  CaL  416. 

[e]  Homestead  cannot  be  carved  out  of 
land  held  in  joint  tenancy  or  by  tenancy  in 
common. — Elias  v.  Verdugo,  27  CaL  418. 

[f]  A  homestead  eannot  be  earved  out  of 
land  held  in  joint  tenancy  or  tenancy  in  com- 
mon, although  such  tenant  elaiming  the  home- 
stead is  alone  in  actual  possession. — Seaton 
T.  Bon,  32  Cal.  481. 

[g]  Act  of  1868  does  not  allow  a  homestead 
to  be  carved  out  of  lands  held  in  joint  ten- 
ancy or  tenancy  in  common,  except  whcu 
the  person  filing  the  declaration  is  in  the  ex- 
clusive occupation  of  the  tract  sought  to  be 
dedicated  as  a  homestead. — Cameto  t.  Dupuy, 
47  CaL  79. 

[h]  Prior  to  act  of  March  9,  1868  (Stats. 
1868,  section  116),  a  homestead  eould  not  be 
selected  from  an  undivided  interest  in  land. 
Rousset  V.  Oreen,  54  Cal.  136. 

[i]  A  married  woman  in  1861  filed  a  deelar* 
ation  of  homestead  on  a  tract  of  land  inclosed 
and  occupied  by  herself  and  husband,  but 
which  formed  part  of  a  larger  tract  owned 
by  him  and  by  others  aa  tenants  in  common. 
Shortly  after  she  filed  her  deelaratioD  her 
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husband  and  his  eotenants  mortgaged  the 
entire  tract,  the  mortgagee  acquired  title  hj 
foreelosure,  and  later  the  title  became  vested 
in  the  eotenants,  who  again  mortgaged  it. 
Held,  that  the  wife's  declaration  of  home- 
stead was  invalid,  the  property  being  held 
by  tenancy  in  common. — First  Nat,  Bank 
V.  De  la  Onerra,  61  Cal.  109. 

[j]  Act  of  March  9,  1S68,  section  8,  pro- 
vided that  a  homestead  might  be  bad  in  prem- 
ises held  in  common,  and  that  it  should  be 
deemed  to  apply  to  sJl  homesteads  previously 
recorded.  In  1S61  a  married  woman  filed  a 
declaration  of  homestead  on  a  tract  of  land 
inclosed  and  occupied  by  herself  and  her  hns- 
band,  which  formed  part  of  a  lacger  tract 
owned  by  him  and  others  as  tenants  in  com- 
mon. After  the  declaration  was  filed  the  hus- 
band and  his  cotenants  mortgaged  the  tract, 
the  mortgage  was  foreclosed,  and  the  title 
later  became  vested-  in  the  cotenants.  who 
again  mortgaged  it.  Held,  that  tbe  interest 
of  the  husband  having  passed  under  the  fore- 
closure at  the  time  of  its  taking  effect,  the 
declaration  was  not  validated  by  the  curative 
act.— First  Nat.  Bank  v.  De  la  Guerrn,  61  Cal. 
109. 

[k]  Prior  to  the  aet  of  Mareh  9,  1868,  a 
liomestead  eonld  not  be  acquired  in  land  held 
by  the  claimant  in  joint  tenancy  or  as  a  ten- 
ant in  common. — Fitzgerald  v.  Fernandez,  71 
Cal.  504;  Cameto  v.  Dnpay,  47  Cal,  79,  18 
Pac.  562. 

[1]  Under  section  1  of  tbe  aet  of  Mareh  9, 

1868,  a  tenant  in  common  of  land  who  was 
not  in  the  exclusive  occupancy  thereof,  and* 
did  not  have  the  same  inclosed,  could  not 
acquire  a  homestead  therein  to  the  extent  of 
his  nndivided  intesrest;  nor  was  a  homestead, 
recorded  by  him  on  such  land  prior  to  the 
passage  of  the  act,  rendered  valid  by  tbe  pro- 
visions of  section  2  of  the  act. — Fitzgerald  t. 
Fernandez,  71  Cal.  504,  IS  Pac.  562. 

[m]  An  nndivided  interest  in  land  'of  a 
deceased  cotenant  cannot  be  set  aside  as  a 
probate  homestead. — Carriger'a  Estate,  107 
Cal.  618,  40  Pac.  1032. 

[n]  A  homestead  cannot  be  created  npon 
land  held  in  cotenancy,  in  favor  of  one  of 
tbe  cotenants,  and  where  a  homestead  is 
declared  upon  land  so  held,  it  is  invalid,  and 
cannot  become  a  homestead  by  a  subsequent 
conveyance  from  the  other  cotenant. — Rosen- 
thal T.  Merced  Bank,  110  Cal.  198,  48  Pae. 
640. 

[o]  A  homestead  may  not  be  selected  or 
created  in  land  to  which  the  claimant  has 
no  title  otherwise  than  as  tenant  in  common 
or  joint  tenant*. — Schoonover  Bimbanm 
(Cal.  Snp.),  83  Pae.  999. 

I  61.  —  Oomnnniil^  Vtapntf* 

[a]  One  residing  with  his  family  in  a  dwell- 
ing-house upon  community  property,  on  which 
he  has  filed  a  declaration  of  homestead  sub- 
sequent to  deeds  of  trust  for  the  payment  of 
debts,  has  stteb  an  interest  in  the  property, 


notwithstanding  the  trust  deeds,  as  will  ren- 
der his  claim  of  homestead  valid  to  the  ex- 
tent of  any  of  such  property  or  interest  there- 
in as  may  be  left  in  him  after  the  execution 
of  the  tmst.— King  v.  Ooetz,  70  Cal.  236,  11 
Pae.  656. 

Fob  Authoeities  ntou  Othkb  States: 
See  25  Cent.  Dig.,  col.  2250,  §  184. 

S  62.   Part  Oommiml^  and  Part  Beya* 

rate. 

[a]  Homestead  may  include  part  of  com- 
munity and  part  of  wife's  separate  property. 
Arndt  v.  Mace,  76  GaL  317,  9  Am.  St.  Bep. 
207,  IS  Pae.  376. 

§  63.   Husband*!  Separate  Property. 

[a]  Separate  property  of  husbaod  acquired 
before  marriage  may  become  the  homestead 
as  well  as  the  common  property  of  the  hus- 
band and  wife. — Bevalk  v.  Kraemer,  8  Cal 
66,  68  Am.  Dee.  304. 

[b]  Constitntion  and  statute  are  based  npon 
idea  that  the  homestead  is  to  be  carved  out 
of  the  property  of  the  husband,  or  at  least 
out  of  common  property. — Gee  v.  .Moore,  14 
CaL  478. 

[e]  An  antenuptial  contract  by  which  the 
woman  relinquiriies  all  right,  claim,  and  in- 
terest in  and  to  the  property  of  the  man, 
either  as  heir  or  otherwise,  does  not  preclude 
her,  after  their  marriage,  from  filing  a  dec- 
laration of  homestead  on  property  of  his; 
the  marriage  imposing  on  him  the  obligation 
to  furnish  her  a  home,  and  the  only  effect  of 
a  declaration  of  homestead  being  to  exempt 
the  property  from  execution,  and  restraiq  him 
from  alienating  it  without  her  consent. — 
Warner  v.  Warner,  144  Cal.  615,  78  Pae.  24. 

§  64.   Wife's  Separate  Pn^^erty. 

[a]  Lot  purchased  by  wife  in  her  own  name 
with  her  separate  funds  is  her  separate  prop- 
erty, and  a  declaration  of  homestead  there- 
upon by  the  husband  made  without  the  wife 's 
consent  is  void.— Oaks  v.  Oaks,  94  CaL  66, 
29  Pac.  330. 

[b]  Attempt  of  husband  to  declare  home- 
stead on  wife's  separate  property  without 
her  consent  is  void. — Ankle  v.  Beedie,  141  Ci^ 
462,  74  Pac.  1083. 

Fob  Authorities  raoH  Othbb  States: 
See  25  Cent.  Dig.,  col.  2261,  §  125, 

§  66.  Dlflermt  AmugteadB  In  Same  Prop- 
orty> 

[a]  Two  valid  homes£eads  cannot  exist  at 
the  ume  time.-^3ambeti«  v.  Broek,  41  CaL 
78. 

[b]  Attempt  to  acquire  second  homestead 
while  first  is  in  force  is  void.— Waggle 
Worthy,  74  CaL  268,  IS  Pae.  881. 

Fob  Authorities  from  Othes  States: 
See  25  Cent.  Dig.,  coL  2252,  g  127. 
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E.     LIABILITIES  BNFOECEABLE 
AGAINST  HOMESTEAD. 

NATURE  AKD  EXTENT  OF  ZZESIPTION,  i  66. 
CONSTITUTION  AND  STATUTES  CONSTRUED, 
I  67. 

EXCEPTION  OP  PBE-EXISTINO  LIABILITIES 
AND  LIENS— EXISTING  BEFORE  ACQUISI- 
TION OF  PROPERTY,  |  88. 

  EXISTINO  BEFORE  ESTABLISHMENT  OF 

HOUESTEAD,   |  es. 

PURCHASE  MONET  AND  UEH  OB  UORTOAOB 
THEREFOR,  |  70. 

CLAIMS  FOR  ERECTION  OF  IMPROVEMENTS, 
I  71. 

LOANS    AND    ADVANCES,    |  73. 
ALIMONY.    I  78. 
JUDGMENTS,    |  74. 

  ENFORCEMENT  AFTER  TERMINATION  OF 

HOMESTEAD.  I  75. 
PBOCBSDINGS  TO  ENFORCE,  1  76. 


§  66.  Katnre  and  Extant  of  Exonptlon. 

[a]  In  its  inception  then  or  thereafter  the 
substance  of  a  homestead  is  a  parce]  of  land 
on  which  the  family  reside.  It  is  constituted 
hy  the  attributes  of  residence  and  selection 
according  to  law.  When  these  things  exist 
80  as  to  express  its  essence  the  homestead  be- 
comes an  estata  in  the  premises  selected,  ex- 
empted by  law  from  forced  sale. — Ham 
Santa  Bosa  Bank,  62  OaL  12S,  45  Am.  Bep. 
694. 

[b]  Homestead  once  declared  is  always  ex- 
empt from  any  liability  of  owner  except  as 
provided  in  homestead  act. — ^Both  t.  Indey, 
86  Cal.  139,  24  Pae.  893. 

[c]  That  which  is  covered  by  the  exemp- 
tion.of  a  homestead  is  the  land,  and  not  any 
particular  claim  of  the  title  to  it. — Perry 
V.  Ross,  104  CaL  15,  43  Am.  St.  Bep.  86,  37 
Pac.  757. 

[d]  Homestead  is  subject  to  cxecntion  and 
forced  sale  only  in  satisfaction  of  judgments 
obtained  in  instances  pointed  out  in  section 
1241,  Civil  Code.— Lee  v.  Murphy,  119  C3al. 
373,  374,  51  Pac.  549. 

Fob  AuTHoarms  fboh  Othib  Statks: 

See  25  Cent.  Dig.,  coll.  2263-82S7,  {§  128, 

130,  135. 

§  67.   Oonstitatlon  and  Statutes  Conatraed. 

[a]  The  constitution  is  inoperative  in  Itself, 
and  looks  to  legislation  to  determine  how  far 
and  in  what  manner  the  homestead  shoold  be 

Srotected  from  forced  sale.— Gary  t.  Tice,  6 
al.  625. 

[b]  The  conatitution  contemplates  legisla- 
tion to  exempt  the  homestead  from  forced 
sale,  bot  not  to  restrain  voluntary  alienation. 
The  statute  goes  beyond  the  conatitution.— 
Gee  V.  Moore,  14  Cal.  472. 

[c]  In  this  state  the  primary  and  sole  ob- 
ject of  legislation  upon  the  subject  of  home- 
stead exemption  is  to  secure  the  exemption 
of  tha  homeatead,  with  a  limitation  upon  its 


value,  and  not  the  exemption  of  an  amount 
of  the  real  estate  of  the  bead  of  a  family  of 
certain  value,  including  the  homestead. — 
Gregg  T.  Boetwiek,  33  CaL  220,  91  Am.  Dee. 
637. 

[d]  Phrase  "forced  sale,"  as  used  in 
eleventh  article,  section  15  of  constitution, 
which  provides  that  "the  legislature  shall 
protect  by  law  from  forced  sale  a  certain 
portion  of  the  homestead  and  other  property  of 
all  heads  of  families,'  "  and  as  used  in  the 
several  statutes  passed  in  pursuance  of  this 
constitutional  requirement,  is  not  synony-  , 
mous  with  "sale  on  execution,"  etc.,  but 
means  a  sale  against  the  will  of  the  owner, 
and  does  not  apply  where  the  owner  con- 
sents directly  to  the  sale,  or  does  so  indi- 
rectly by  consenting  to  or  doing  those  acts 
or  things  that  necessarily  or  usually  eventu* 
ate  in  a  sale,  aa  instance:  a  sale  under  a 
power  contained  in  a  mortgage  for  a  decree 
of  foreclosure.— Peterson  v.  Hombloww,  33 
Cal.  266. 

[e]  Exemption  of  homestead  is  constitu- 
tional right,  but  its  extent  and  means  by 
which  it  shall  be  secured  are  aubjeet  to  legia- 
lative  enactment.— Lubbock  v.  Mclfann,  82 
Cal.  228,  16  Am.  St  Bep.  108,  22  Pae.  114S. 

[f]  Section  1241  of  Civil  Code  enumerates 
cases  in  which  a  homestead  may  be  taken 
for  a  debt,  and  it  can  be  so  taken  in  no  other 
instance. — Ontario  State  Bank  v.  Glerry,  91 
Cal.  94,  27  Pac.  531. 

[g]  Section  1240  of  the  Civil  Code,  which 
declares  that  ' '  the  homestead  is  exempt  from 
execution  or  forced  sale,  except  as  in  this 
title  provided,"  is  not  in  terms  limited  to 
the  homestead  selected  by  the  parties,  but 
applies  to  every  homestead,  whether  selected 
and  recorded  by  the  voluntary  aet  of  the  par- 
ties or  by  an  order  of  the  probate  court  under 
the  provisions  of  section  1465  of  the  Code  of 
Civil  Procedure.— Keyes  v.  Cyras,  100  CaL 
322,  38  Am.  St.  Bep.  296,  84  Pae.  728. 

[h]  Under  Civil  Code,  section  1241,  subdi- 
vision 4,  providing  that  the  homestead  ia 
subject  to  forced  sale  on  debt  secured  by 
mortgage  on  the  premises,  executed  and  re- 
corded before  the  declaration  of  homestead 
was  filed,  a  husband,  after  executing  a  mort- 
gage to  his  wife  which  was  recorded,  cannot 
defeat  her  right  to  foreclose  by  filing  a  dec- 
laration of  homestead. — Glas  v.  Glas,  114  CaL 
666,  56  Am.  St.  Bep.  90,  46  Pae.  667. 

PbE  AUTHOBITIES  FROIC  OTHKR  STATES: 

Constitutionality  of  statutes  exempting 
as  applied  to  pre-existing  contracts:  87 
Am.  Dec.  464,  note.  See,  also,  25  Cent, 
Dig.,  cola.  2254,  2255,  g  189. 

S  68.  Exception  of  Pre-existing  Liabllitlea 
and  Uens— Existing  Before  Acqnliltloa 
of  Proper^. 

[a]  An  unmarried  man  azeeuted  two  mart- 
gages  on  a  lot  of  land.  He  subsequently  mar- 
ried, and  then  exeeuted  ft  new  mortgagef 
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without  the  Joinder  of  his  wife,  to  persons 
•who  paid  off  the  first  mortgages  on  their 
being  released;  and  the  release  of  the  old 
and  the  execution  of  the  new  mortgage  were 
on  the  same  day.  Held,  that  neither  the 
debtor,  nor  a  purchaser  of  the  property  from 
him,  after  the  death  of  the  wife,  could  hold 
it  free  of  the  second  mortgage,  since  the 
transaction  could  not  be  considered' the  crea- 
tion of  a  new  encumbrance,  but  a  mere  change 
in  form  of  the  old. — Swift  t.  .Eraemer,  13 
Cal.  526,  73  Am.  Dee.  «03. 

[b]  If  purchaser  of  land  conveys  it  in 
mortgage  at  the  same  time  when  he  acquires 
bis  own  title,  and  as  a  part  of  the  same 
transaction,  he  acquires  no  right  of  home- 
Btead therein  against  the  mortgagee. — Sinner 
T.  Beatty,  16  CaL  156. 

[e]  A  exchanged  an  estate  occupied  by  him 
as  a  homestead  for  another  estate.  The  deeds 
of  exchange,  and  a  declaration  of  homestead 
in  the  newly  acquired  estate,  were  recorded 
simultaneously.  A  judgment  against  A  was 
in  force  at  this  time,  but  had  not  been 
docketed.  Held,  that  A's  homestead  title 
was  paramount  to  the  lien  of  the  judgment 
Eby  T.  Foster,  61  CaL  &8S. 

[d^  Fact  that  patent  relates  to  receiver's 
receipt,,  and  that  homestead  claimant  had 
perfect  equitable  title  to  the  land,  which  he 
could  convey  after  payment  had  been  made 
therefor,  does  not  affect  question  of  the  lia- 
bility of  homestead  to  be  taken  to  satisfy 
any  debt  contracted  prior  to  the  issuing  of 
the  patent.— Barnard  T.  BoUer,  105  CaL  214^ 
38  Pae.  728. 

Fob  AuTHOBinni  iboh  Other  States: 

See  25   Cent  Dig.,  cols.  2257-2267,  SS 
136-140. 


$  69.   Existing  Before  EsUbllshment  of 

Bomestead. 

[a]  An  order  of  a  district  conrt,  setting 
aside  part  of  the  mortgaged  property  as  a 
bomestead,  does  not  preclude  plaintiff  from 
his  reme^  upon  the  mortgage,  as  it  only 
operates  as  a  protection  against  other  credit- 
ors.—lUx      McHenry,  7  80. 

[b]  An  unmarried  man  executed  two  mort- 
gages on  a  lot  of  land.  He  subsequently  mar- 
ried, and  then  executed  a  new  mortgage  to 
persons  to  pay  off  the  first  mortgage.  The 
release  of  the  old,  and  the  execution  of  the 
new,  mortgage,  were  on  the  same  day.  The 
wife  did  not  sign  the  new  mortgage.  Held, 
as  against  a  claim  of  homestead,  that  the 
second  mortgage  would  be  held,  not  the  crea- 
tion of  a  new  encumbrance,  but  simply  a 
change  in  form  of  the  old. — Swift  v.  Kraemer, 
13  CaL  526,  78  Am.  Dec.  603. 

[e]  Where  a  decree  of  foreclosure  and  per- 
eonal  judgment  is  rendered  on  a  mortgage 
g^ven  to  secure  a  note  not  covering  the  home- 
stead, a  sale  of  the  homestead  under  exe- 
cution issued  for  a  balance  remaining  after 
th»  sals  of  the  mortgagsd  pxogeiij  «}U  be  en- 


joined if  the  declaration  of  homestead  is  filed 
and  recorded  before  such  balance  is  reported 
and  docketed. — Culver  v.  Rogers,  28  Cal.  520. 

[d]  Where  a  mortgagor  filed  a  homestead 
subsequent  to  a  second  mortj^ge,  and  both 
mortgages  were  foreclosed,  the  first  mort- 
gage and  part  of  the  second  being  paid,  and 
judgment  for  the  deficiency  due  the  second 
mortgagee  being  docketed,  held,  that  the  lien 
of  the  docketed  deficiency  was  superseded 
by  the  homestead.— Hershey  t.  Dennis.  53 
Cal.  77.  ^ 

[e]  A  Judgment  obtained  after  a  declaration 
of  homestead,  unless  secured  by  a  mortgage 
or  a  mechanic's,  laborer's,  or  vendor's  lien, 
cannot  be  enforced  against  the  homestead, 
though  an  attachment  may  have  been  levied 
on  the  premises  before  the  filing  of  the  dec- 
laration.—McCracken  T.  Harris,  54  Cal.  81. 

[f ]  A  judgment  obtained  after  the  filing  of 
a  declaration  of  homestead  cannot  be  en- 
forced against  the  homestead,  although  an 
attachment  may  have  been  levied  upon  the 

g remises  before  the  filing  of  the  declaration, 
ullivan  T.  Hendrickson,  54  Cal.  258. 

[g]  A  debtor  executed  a  mortgage  on  cer- 
tain property  to  secure  a  debt  of  five  thou- 
sand dollars,  and  later  filed  a  declaration  of 
homestead  on  this  and  other  property.  The 
mortgagee  purchased  the  premises  under  a 
judgment  of  foreclosure  subsequently  begun, 
and  the  debtor  delivered  possession  to  him. 
Held,  that  the  debtor  and  his  wife  could  not, 
in  ejectment  recover  the  property  as  a  home- 
stead.—Graham  V.  Oviatt,  58  CaL  428. 

[h]  After  an  attachment  against  land,  and 
a  judgment  thereon  in  a  justice  court,  but 
before  an  abstract  had  been  filed  or  recorded 
in  the  recorder's  office,  a  homestead  was  de- 
clared in  the  land.  Held  that,  since  the 
judgment  did  not  constitute  a  lien  on  the 
premises  within  the  meaning  of  Civil  Code, 
section  1241,  the  declaration  was  valid. — 
Wilson  T.  Madison,  68  CaL  1. 

[i]  When  deed  is  reformed  so  as  to  include 
land  omitted,  right  of  grantee  is  not  affected 
by  a  homestead  declared  by  wife  of  grantor 
after  date  of  deed. — Hayford  t.  Eocher,  65 
Cal.  389,  4  Pac.  350. 

[j]  Assignee  of  unrecorded  contract  for  pur- 
chase of  real  proi>erty,  to  whom  the  contract 
was  assigned  as  security  for  payment  of  a 

promissory  note  of  pnrebaser,  cannot  enforce 
the  security  as  against  recorded  claim  of 
homestead  of  purchaser's  wife,  to  whom  pur- 
chaser procured  a  conveyance  to  be  made, 
after  the  assignment  of  the  contract,  wife 
taking  deed  without  knowledge  of  assign- 
ment.— Ontaria  State  Bank  v.  Gerry,  91  CaL 
94,  27  Pac.  531. 

[k]  Homestead  is  exempt  from  execution  or 
forced  sale,  under  a  judgment  obtained  in 
a  justice's  court  prior  to  the  declaration  of 
homestead,  where  such  judgment  was  not 
made  a  lien  upon  the  land  by  the  filing  of 
an  ftbstroefc  thereof  in  the  office  of  the 
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county  recorder;  and  the  levy  of  an  execu- 
tion under  the  judgment  prior  to  the  declara- 
tion will  not  entitle  the  judgment  creditor 
to  Bell  the  homestead  under  the  execution.-- 
Beaton  t.  Seid,  111  Cal.  484,  44  Pac  167. 

[I]  A  hnaband  cannot  defeat  the  lien  of  a 
mortgage  executed  by  him  to  his  wife,  nor 
prevent  its  foreclosure,  by  flubsequently  filing 
a  declaration  of  homestead  upon  the  mort- 
gaged premiaee. — Glaa  v.  Glas,  114  CaL  566, 
55  Am.  St.  Bep.  SO,  46  Pac.  667. 

[m]  Civil  Code,  section  1241,  declares  that 

a  homestead  is  subject  to  execution  for  a 
debt  secured  by  a  mortgage  thereon,  "exe- 
cuted and  recorded  before  the  declaration  of 
homestead  was  filed  for  record."  Section 
1170  provides  that  **an  instrument  is  deemed 
to  be  recorded  when,  being  duly  acknowledged 
or  proved  and  certified,  it  ia  deposited  in 
the  recorder's  office  with  the  proper  officer  for 
record."  Held,  that  where  a  mortgage  duly 
executed  was  delivered  to  the  recorder  at 
his  office  after  5  o'clock  on  the  day  it  was 
executed,  though  not  recorded  until  the  next 
morning,  it  was  "filed  for  record"  prior  to 
the  declaration  of  a  homestead,  handed  to  the 
recorder  the  next  morning  on  hia  way  to  the 
office,  with  a  request  that  he  record  it  the 
firat  thing  after  the  office  waa  opened. — Ed- 
wards V.  Grand,  121  Cal.  254,  53  Pac.  796. 

[n]  A  chattel  mortgage  securing  a  debt  on 
cropa  to  be  grown  was  not  rendered  invalid 
by  declaration  of  homestead  made  by  the 
mortgagor's  wife  after  the  mortgage,  and 
before  the  crops  were  planted. — Hall  v.  Glass, 
123  Cal.  500,  69  Am.  St.  Rep.  77,  56  Pac.  336. 

[o]  Civil  Code,  section  1241,  subdivision  3, 
provides  that  a  homestead  is  exempt  from 
forced  sale,  except  a  aale  "on  debts  secured 
by  mortgages  on  the  premises,  executed 
....  by  the  husband  and  wife."  Subdi- 
vision 4  provides  that  the  homestead  shall  be 
80  exempt  from  sale,  except  "on  debts  se- 
cured by  mortgages  on  the  premises,  exe- 
cuted and  recorded  before  the  declaration 
of  homestead  was  filed  for  record."  Held, 
that  a  mortgage  executed  by  both  spouses 
need  not  be  recorded,  to  be  paramount  to 
the  homestead  right.— Duncan  t.  Curry,  124 
Cal.  106,  56  Pac.  898. 

fpT  Under  CivU  Code,  section  1241,  mak- 
ing homesteads  subject  to  sale  under  Judg- 
ments obtained  on  debts  secured  by  mort- 
gages upon  the  premises,  executed  and  re- 
corded before  the  declaration  of  homestead 
was  filed  for  record,  a  homestead  ia  so  sub- 
ject, although  the  mortgagors  made  the  prem- 
ises their  home,  and  resided  thereon,  prior 
to  the  execution  of  the  mortgage.— Bank  of 
Woodland  v.  Oberhaus,  125  CaL  820,  67  Pac 
1070. 

[q]  Code  of  Civil  Procedure,  section  1475, 
provides  that,  where  a  homestead  has  been 
selected  and  recorded  during  coverture,  it 
shall  be  aet  off  to  the  surviving  spouse,  and 
that,  if  there  are  encumbrances  on  the  home- 
Btmif  the  olainu  aeoored  thereby  mnst  m 


presented  as  other  claims,  and.  If  the  estate 
is  not  sufficient  to  pay  such  elainu,  they  shall 
be  paid  pro  rata  with  other  claims,  and  the 

encumbrances  enforced  as  to  the  homestead 
only  for  the  deficiency;  and  section  1544  pro- 
vides that  lands  specifically  devised  shall  not 
be  sold  for  the  payment  of  debts  of  a  de- 
cedent's estate  if  there  be  sufficient  other 
property  out  of  which  to  pay  such  debts. 
The  testator  devised  to  his  wife  a  one-half 
interest  in  a.  farm,  which  was  his  separate 
property,  and  which  had  never  been  set  aside 
as  a  homestead.  Subsequent  to  the  making 
of  the  will  the  testator  mortgaged 'the  prop- 
erty ;  and  after  his  death,  but  before  ex- 
piration of  the  time  for  proving  claims,  on 
the  widow's  application,  the  court  erroneoualy 
set  aside  the  farm  to  the  widow  as  a  home- 
stead, in  fee,  which  decree  was  not  appealed 
from.  Held,  that  since  the  widow  deraigned 
her  title  from  the  decree,  and  not  the  devise, 
and  the  homestead  was  not  one  recorded  dur- 
ing coverture,  she  was  not  entitled  to  an 
order  requiring  the  executors  to  discharge  the 
mortgage  from  the  funds  of  the  estnte. — 
Huelsman's  Estate,  In  re,  127  CaL  275,  59 
Pae.  776. 

[r]  Where  a  mortgage  is  executed  by  both 
husband  and  wife,  it  will  prevail  over  a 
homestead  claim  thereafter  executed  by  the 
wife,  and  recorded  prior  to  the  recording  of 
the  mortgage,  since  Civil  Code,  section  1241,  , 
subdivision  4,  providing  that  the  homestead 
is  exempted  from  forced  sale  except  under 
mortgages  on  the  premises  recorded  before 
the  declaration  of  homestead  was  filed  for 
record,  has  no  application  to  such  a  mort- 
gage.— BUeinsorge  v.  Eleinsorge,  133  Cal.  412, 
65  Pae.  876. 

[a]  A  judgment  foreclosing  a  mortgage  exe- 
cuted by  a  married  woman  on  her  separate 
property,  on  which,  subsequent  to  the  giving 
of  the  mortgage,  and  prior  to  snit  to  fore- 
close, a  declaration  of  homestead  was  filed, 
rendered  in  a  suit  in  which  the  husband  was 
not  a  party  defendant,  ia  void,  and  consti- 
tutea  no  bar  to  a  subsequent  action  to  fore- 
close.—Ludwig  T.  Murphy,  143  CaL  473,  77 
Pae.  150. 

Pos  AuTHORirns  nou  Other  States: 

Bee  25  Cent.  Dig.,  cola,  8267-2275,  §8 
141-146. 

8  70.  Purchase  Moiwy  and  Uen  or  Mnrtgaga 
Therefor. 

[a]  Where  a  purchaser  executes  his  note 
and  mortgage  in  part  payment  of  premises, 
the  land,  though  claimed  and  used  as  a  home- 
stead, is  charged  with  the  debt,  which  can 
only  be  discharged  by  payment,  voluntary  re- 
linquishment, or  the  acceptance  of  some  new 
or  other  seeurity.— Dillon  t.  Byrne,  5  CaL 
455. 

[b]  Homestead  land  is  ehar^d  with  pay- 
ment of  purchase  price,  and  this  can  only  be 
diseharged  by  payment,  voluntary  relinquish- 
ment, or  the  acceptance  of  some  new  or  other 
Beeurityr-rDillon  v.  i^ne,  S  CaL  455. 
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[e]  DefeDdant  bought  «  lot,  and  ezeeated 

a  note  and  mortgage  in  part  payment,  which 
were  transferred  to  plaintiff.  Thereafter 
plaintiff  loaned  defendant  an  additional  sum, 
and  took  his  note  and  a  new  mortgage  on 
the  same  lot,  and  his  interest  in  another  lot, 
and  caused  the  flrtt  mortgage  to  be  canceled. 
Held,  in  a  sait  to  foreclose  the  mortgafre, 
wherein  defendant's  wife,  who  did  not  alsn 
the  mortgage,  intervened  and  claimed  the 
premises  as  a  homestead,  that  plaintiff  was 
entitled  to  make  out  of  the  lot  claimed  as  a 
homestead  only  the  actual  amount  of  the  pur- 
chase money  and  interest  remaining  due,  and, 
for  the  excess  over  such  purchase  money,  he 
must  proceed  on  his  other  seenrity  or  against 
the  party,  but  not  against  the  homestead.— 
Dillon  T.  Byrne,  6  GaL  455. 

[d]  Purchase  money  mortgage  is  paramount 
to  homestead  rights. — Lasaen  v.  Vance,  8  Cal. 
271,  68  Am.  Dec  322:  Montgomerr  t.  Tatt. 
11  CaL  190. 

[e]  Land  on  whieh  there  is  a  vendor's  Den 
may  become  impressed  with  the  character  of 
A  homestead,  subject  to  the  Uen. — MeHendrv 
T.  Beilly,  13  CaL  76.  ' 

[f]  Vendee  who  has  not  paid  purchase 
money  acquires  no  homestead  light  as  against 
a  vendor  who  retains  his  lien  on  it. — ^Williams 
T.  Young,  17  CaL  403. 

[g]  A  partner,  to  whom  nothing  was  due 
from  the  firm  or  other  partner,  owned  a  honse 
on  whieh  there  was  a  mortgage,  and  after  his 
wife  had  filed  a  declaration  of  homestead 
thereon  he  secretly  withdrew  money  from 
the  firm  and  discharged  the  mortgage.  Held, 
in  an  action  by  his  copartner  against  him 
and  his  wife  to  obtain  a  decree  adjudging  a 
lien  upon  the  land  paramount  to  the  home- 
stead right,  for  the  amount  paid  in  discharg- 
ing the  mortgage,  that  plaintiff  was  entitled 
to  the  relief  demanded. — 3hinn  t.  Maepher- 
■on,  58  Cat.  596. 

[hj  Where  a  married  man,  who  Is  In  pos- 
session of  railroad  land,  and  who  has  filed 
B  declaration  of  homestead  thereon,  makes 
a  contract  of  purchase  with  the  railroad  com- 
pany and  assigns  the  contract  to  one  who 
advances  part  of  the  purchase  money,  the  as- 
signee has  no  lien  on  the  land. — Perry  v.  Sosa, 
104  Cal.  15,  43  Am.  St.  Bep.  66,  37  Pac.  757. 

[i]  Under  section  1241,  Civil  Code,  eqnitable 
lien  for  purchase  money,  as  distinguished 
from  vendor's  lien,  is  not  chargeable  apon 
homestead. — Lee  v,  ICnrphy,  119  CaL  372, 
373,  51  Pac.  549. 

[j1  Homestead  is  not  subject  to  forced  sale 
under  mortgage  given  to  secure  purchase 
price  unless  it  was  properly  executed  and  re- 
corded before  homestead  declaration  was  filed. 
I^e     Uurphy,  119  CaL  374,  61  Pae.  649. 

[k]  That  a  vendor  who  has  retained  the  legal 
title  until  the  purchase  price  is  paid  sued  on 
the  note  given  therefor,  without  asking  for  a 
sale  of  the  land,  does  not  subordinate  his 
claim  against  the  land  to  the  homestead  in* 


terest  of  the  vendee's  wife. — ^Longmald  T. 
Coulter,  123  CaL  208,  66  Pae.  79L 

Fob  Authobities  nou  Othb  Statu: 

Lien  of  vendor  for  purchase  money  of 

homestead:  99  Am.  Dee.  674,  noto. 
Lien  for  purchase  money  of  homestead: 

86  Am.  St.  Bep.  174,  note.   See,  also, 

25  Cent  Dig.,  cols.  2276-2286,  88  147- 

163. 

§  71.  Claims  for  Erection  of  Improvements. 

[a]  A  bnilder,  who,  many  years  prior  to 
the  action  for  divorce  and  alimony,  had 
erected  a  bnilding  and  made  other  improve- 
ments apon  the  premises  upon  which  the 
wife's  lien  for  alimony  was  adjudged,  under 
a  contract  with  the  husband  that  the  builder 
was  to  receive  one-half  of  the  net  income 
of  the  property-  until  paid,  but  without  any 
reservation  or  right  to  remove  the  bnilding, 
or  the  taking  of  any  mortgage  upon  the  prop- 
erty, has  no  interest  therein  or  Uen  there* 
upon,  and  his  claim  for  unpaid  indebted- 
ness against  the  husband,  though  not  liti- 
gated or  concluded  by  the  enforcement  of 
the  wife's  lien  for  alimony  upon  the  prem- 
ises, is  subordinate  thereto,  and  cannot  af- 
fect her  rights. — ^Haellmantel  v.  Huellmantel, 
124  CaL  583,  67  Pac  682. 

F(tt  AuTHOBiTnEs  nou  Othb  States: 

See  25  Cent.  Dig.,  cols.  8286-2288,  $  164. 

§  72.   Loans  and  Advances. 

fa]  If  one  having  a  homestead  borrows 
money  to  buy  an  outstanding  title,  or  claim 
of  title  against  it,  the  lender  does  not  there* 
by  acquire  a  lien  upon  the  homestead. — Perry 
V.  Boss,  104  CaL  16,  43  Am.  St.  Bep.  66,  37 
Pac.  757. 

[b]  Civil  Code,  section  1841  (4),  makes  a 
homestead  claim  superior  to  a  mortgage  lien 
created  before  filing  of  the  declaration,  unless 
such  mortgage  was  executed  and  recorded 
prior  thereto.  Code  of  Civil  Procedure,  sec- 
tion 726,  prohibits  more  than  one  action  to 
recover  any  debt  or  enforce  any  right  se- 
cured by  real  estate  mortgage.  One  loaned 
the  purehase  price  of  land  to  a  vendee,  who 
agreed  to  execute  a  mortgage  to  secure  the 
loan  on  obtaining  the  title,  bnt  he  refused, 
and  filed  a  declaration  of  homestead.  There- 
after, the  lender  recovered  a  personal  judg- 
ment for  the  loan,  but  did  not,  in  that  ac- 
tion, seek  to  enforce  any  claim  against  the 
land.  Held,  that  any  lien  which  the  lender 
had,  in  the  nature  of  an  equitable  mortgage, 
was  not  superior  to  the  homestead  claim. — 
Campan  v.  KoUe,  124  Cal.  415,  57  Pac  208. 

AuTHOKiTiBs  nou  Othxb  Statu: 
See  85  Cent  Dig.,  coL  2890,  g  156. 

g  73.  Alimony. 

[a]  A  husband  cannot  be  compelled,  by 
duress  of  imprisonment,  to  sell  or  encumber 
his  homeit^d  to  pay  temporary  alimoay.T- 
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Silvia,  Ez  parte,  128  OiL  293.  69  Am.  St  Sep. 
58,  55  Pac  988. 

FOR  AUTHosmxs  vBOic  Othxb  States: 

See  25  Cent.  Dig.,  eoli.  229S,  2290,  § 
161. 


§  74.  Jndgmentg. 

[a]  Iq  this  state  a  jadfjfment  caonot  become 
a  lien  upon  the  homestead.  It  can  become 
a  liea  only  apon  the  real  property  of  the 
jadgment  debtor  which  is  not  exempt  from 
ezecution. — Bowman  v.  Norton,  16  Cal.  213. 

[b]  Jadgment    may    be    enforced  against 
homestead  premises  to  extent  that  they  ex- 
ceed amount  allowed  by  statute. — Sfasee 
McManus,  70  CaL  553,  12  Pae.  451. 

[e]  Jadgment  creates  no  llfn  on  homestead 
no  matter  what,  its  valne  is.— Sanders  t.  Bus- 
sell,  86  Cal.  120,  21  Am.  St.  Bep.  26,  24  Pae. 

852. 

[d]  Under  Code  of  Civil  Procedure,  sections 
671,  690,  a  judgment  recovered  against  a  hus- 
band could  not  become  a  lien  on  the  home- 
stead of  himself  and  wif e  previonsly  created. 
Tardley  v.  San  Joaquin  valley  Aink  (Cal. 
App.),  86  Pac.  978. 

Fob  AtJTHOBiTiEs  rsou  Othbk  States: 

Judgment  liens  on  homesteads:  34  Am. 

St.  Rep.  496,  note. 

Attachment  and  judgment  liens  against 
homestead:  38  Am.  St.  Bep.  247,  note. 
See,  also,  25  Cent.  Di«.,  eols.  2291-2294, 

§§  157-159. 

I  76.    Enforeanant  After  Termlitation 

of  Homestead. 

[a]  If  husband  and  wife  make  a  relinquish- 
ment of  the  homestead  right,  and  afterward 
sell  the  homestead  property,  and  the  relin- 
(^uishment  takes  effect  before  the  sale,  the 
lien  of  the  judgment  will  attach  to  the  prop- 
erty.—Haniner       Smith,  27  Cal.  649. 

S  76.  Proeeediiica  to  Eaf  oree. 

[a]  Where  a  wife  files  a  declaration  of  home- 
stead after  judgment  has  been  recovered 
against  the  hommtead,  she  acquires  thereby 
such  an  interest  in  the  homestead  as  to  en- 
title her  to  compel  the  exhaustion  of  her  hus- 
bud's  personal  property  before  resort  is  had 
to  the  homestead.— Bartholomew  v.  Hook,  23 
Cul  277. 

[b]  Valid  liens  existing  on  th«  homestead, 
created  before  the  death  of  the  head  of  the 
family,  must  be  enforced  in  the  district 
court.— Orr,  Matter  of  Estate  of,  29  Cal.  101. 

[cl  Attempted  sale  of  homestead  under  eie- 
entton  is  void. — Waggle  v.  Worthy,  74  Cal. 
268,  15  Pae.  831. 

{d]  Where  mortgagor  of  homestead  is  ad- 
cadged  insolvent,  mortgagee  may  foreclose 
Wi^ut  first  presenting  claim  as^Unit  insol* 


vent's  estate. — ^Montgomery  r.  BoUnson,  70 

Cal.  229,  18  Pac.  261. 

ie]  Under  Code  of  Civil  Procedure,  section 
75,  providing  that  claims  secured  by  liens 
or  encumbrances  "on  the  homestead"  most 
be  presented  and  allowed  as  other  elaims 
against  the  estate,  a  deed  absolute,  intended 
as  a  mortgage,  executed  by  a  husband  and 
wife  upon  the  wife 's  separate  property,  which 
had  been  declared  a  homestead,  to  secure  the 
debt  of  the  husband,  cannot  be  foreclosed 
after  the  death  of  the  husband;  no  claim  hav- 
ing been  presented  against  the  estate. — ^Bull 
V.  Coe,  15  Pac.  123.  Contra,  77  CaL  54,  11 
Am.  St.  Bep.  235,  18  Pac.  808. 

[f]  Homestead  is  subject  to  execution  only 
in  cases  provided  in  Civil  Code,  section  1211. 
Lubbock  V.  McMann,  82  CaL  2^,  16  Am.  St. 
Bep.  108,  22  Pac  1145. 

[g]  Excess  in  value  of  homestead  is  not  sub- 
ject to  seizure  and  sale  under  execution. — 
Lubbock  V.  McMann,  82  CaL  230,  16  Am.  St. 
Bep.  108,  22  Pac  1145. 

[h]  If  creditor  desires  to  avail  himself  of 
excess  in  valne  of  homestead,  he  must  pro- 
ceed as  provided  by  Civil  Code,  sections  1245- 
1259.— Lubbock  v.  McMann,  82  CaL  230,  16 
Am.  St.  Bep.  108,  22  Pac.  1145. 

[i]  Burden  is  on  creditor  to  show  excess.— 
Demartin  v.  Demartin,  85  Cal.  74,  24  Pac.  506. 

[j]  Excess  in  value  can  be  taken  by  creditor 
only  in  manner  provided  by  sections  1245- 
1256,  Civil  Code. — Demartin  v.  Demartin,  85 
Cal.  74,  24  Pac.  596. 

[k]  Homestead  is  exempt  from  seimre,  re* 

gardless  of  its  value. — Sanders  v.  Bussell,  86 
aL  120,  21  Am.  St.  Bep.  26,  24  Pac.  852. 

[1]  Execution  sale  of  homestead  passes  no 
title  when  not  on  eaase  of  action  for  which  it 
is  liable.— Both  t.  Indey,  66  CaL  139,  24  Pac 

853. 

[m]  In  an  action  to  foreclose  a  mortgage  on 
a  homestead  to  secure  a  note  executed  by  the 
husband,  a  judgment  that  the  plaintiff  take 
nothing  by  his  action  is  not  proper,  bat  the 
plaintijF  is  entitled  to  judgment  upon  the  note 
against  the  husband,  if  the  execution  of  the 
note  is  not  denied  by  him. — Security  Loan 
etc  Co.  Ejiaffman,  108  CaL  214,  41  Pac. 
467. 

FOB  AUTHORinKS  VBOH  OtHXB  STATES: 

See  25  Cent.  Dig.,  eolc  2298-2313,  §§  165- . 
176. 
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  PARTIAL  IKVALIDITT.  87. 

  BY  SUBYITOB,   |  88. 

  BT  HUSBAND  OB  WIFE  ALONE,  $  8«. 

 EFFECT   Of   XHSANITT   OF  WITI. 

I  90. 

  FORECLOSURE.  |  «1. 

BENEWAL     OF     UOBTQAGB     BT  HUSBAND 

ALONE,  I  S3. 
OBEATION  OF  LIEN,   |  93. 

OONTBACT  FOB  INOBBASBD  BATB  OF  ZNTSB* 
 EST,  I  94. 

EFFECT  OP  FRAUD  OF  HUSBAND  ON  BIGHTS 

OF  WIFE.  I  95. 
ESTOPPEL  TO  ASSERT  INVALIDITY,  |  98. 
EFFECT  OP  ABANDONMENT   OF  HOMESTEAD 

ON  INVALID  DEED  OR  MORTGAGE.  |  97. 
VALUE  IN  EXCESS  OF  HOMESTEAD,  |  98. 
KI0HT8  OF  FUBOHASEES  AND  MORTaAOBESI 

I  99. 

  ENFOBCiElCENT  OF  BIGHTS,  f  100. 

  BONA  FIDE  PURCHASERS,  |  101. 

AVOIDANCE— BIGHT  OF  AOTZON,  |  lOt. 
— —  PLEADING.  I  108. 
— ~  EVIDSNOE,  I  104. 


S  77.  Hode  9i  buuf  or. 

[a]  It  does  not  matter  when  or  how  the 
homestead  was  acquired,  or  whether  it  was 
eommon  or  separate  property;  it  can  00I7  be 
conveyed  in  the  manner  prescribed  by  law.— 
Lies  V.  De  Diablar,  12  Cal.  327. 

[b]  Homestead  can  only  be  conveyed  or  en- 
enmbered  aa  provided  by  Civil  Code,  section 
1242.— Lubbock  v.  McMann,  82  CaL  229,  16 
Am.  St.  Bep.  108,  £2  Pae.  114S. 


§  78.  Btatntorj  Pnrlsloiu. 

[a]  Where,  snbsequent  to  passage  of  act  of 
I860,  a  husband  and  wife,  not  having  filed 
any  declaration  under  that  act,  executed  a 
mortgage  upon  their  homestead  premises,  ac- 
quired previous  to  its  passage,  the  mortgage 
was  a  valid  lien  upon  the  premises  as  against 
the  homestead  claim. — Cohen  v.  Davis,  20  CaL 
1S7. 

nn  Act  of  April  28,  1800,  section  8,  pro* 
Tiding  that  no  mortgage  or  alienation  of  a 
homestead  shall  be  valid,  except  a  mortgage 
to  secure  purchase  money,  which  may  be  made 
if  the  signature  of  the  wife  be  obtained  to  the 
same  and  acknowledged  by  her,  separate  and 
apart  from  her  husband,  applies  only  to  such 
homesteads  as  are  held  under  a  declaration 
made  aa  provided  for  by  the  same  act,  and 
has  no  application  to  homesteads  held  nnder 
act  of  ISSL-Olnckaof  v.  BUven,  28  CaL  318. 


I  79.   B«lo  of  Homestead  Bight. 

[a]  Conveyance  by  husband  and  wife  of 
homestead  does  not  transfer  homestead  rights. 
Such  rights  may  be  released  and  abandoned, 
but  are,  in  their  aatore,  incapable  ef  sale  and 


transfer.  The  exemption  forced  sale  is 
the  personal  right  of  both  husband  and  wife, 
and  the  restraint  upon  the  husband's  power 
of  alienation  is  the  personal  right  of  the  wife 
alone,  and  they  cannot  be  assigned  to  others. 
Bowman  v.  Norton,  16  Cal.  213. 

I  80.  OmiTeyance  Between  Hnsliand  and 
Wife. 

[a]  Requirement  that  wife  join  in  convey- 
ance of  homestead  does  not  apply  to  convey- 
ance from  husband  to  wife,  not  affecting  its 
homestead  character. — Burkett  v.  Burkett,  78 
CaL  312,  12  Am.  8t  Bep.  58,  20  Pac.  715. 

[b]  Conveyance  of  homestead  from  husband 
to  wife  does  not  afFeet  its  character  but  car- 
ries his  title  subject  thereto. — Burkett  v.  Bur- 
kett, 78  Cal.  SIS,  814,  12  Am.  St.  Bep.  58, 
20  Pac.  715. 

[c]  A  homestead  not  having  been  abandoned 
by  the  joint  act  of  husband  and  wife,  as  pre- 
scribed by  Civil  Code,  sections  1242,  1243,  the 
husband's  separate  deed  thereof  to  the  wife 
conveyed  nothing. — Loomis  T.  Loomis  (CaL 
Sap.),  82  Pac  07d. 

Ft»  AUTHOBITIES  TBOH  OTHEB  STATES: 

See  25  Cent.  Dig.,  cols.  2320,  2321,  §  182. 

S  81.  Sale  or  Dedicattra  1^  Hnsband  Alone. 

[a]  To  make  valid  sale  of  homestead  re- 
quires joint  deed  of  the  husband  and  wife. 
Separate  deeds  of  the  husband  and  wife  are 
both  invalid.— Poole  v.  Oerrard,  6  CaL  71, 
65  Am.  Dec  481. 

[b]  Deed  of  a  homestead,  nnless  joined  in 
bv  the  grantor's  wife,  is  void. — Bevalk  t. 
Kraemer,  8  CaL  66,  68  Am.  Dec  304;  Dunn  v. 
Toser.  10  Cal.  167;  (1885)  Manldin  t.  Cox,  67 
CaL  387,  7  Pac.  804. 

[c]  Sale  of  homestead  by  husband  alone 
vests  estate  in  vendee,  subject  only  to  the  use 
and  occupation  by  husband  and  wife  until 
another  homestead  is  acquired,  or  until  the 
character  of  the  premises  as  a  homestead  is 
otherwise  gone. — Gee  v.  Moore,  14  Cal.  472. 

[d]  A  contract  by  a  married  man  for  the 
sale  and  conveyance  of  laud  is  not,  if  the 
premises  are  the  homestead  of  himself  and 
wife,  fulfilled  by  the  tender  of  a  conveyance 
executed  by  himself  alone. — Clarkin  t.  Lewis, 
80  Cal.  fi34. 

[e]  A  deed  of  a  homestead,  exeouted  by  the 
husband  alone,  gives  no  right  of  entry  to  the 
grantee,  so  long  the  grantor  continues  to 
occupy  the  premises  as  a  homestead. — ^Brooks 
V.  Hyde,  37  CaL  866. 

[f]  The  object  of  Statutes  of  April  28,  1860, 
providing  what  a  declaration  of  homestead 
shall  state,  etc.,  beinc  to  disable  a  husband 
or  -wife  from  voluntarily  alienating  the  prem- 
ises, but  only  when  there  has  been  a  suffi- 
cient declaration,  in  the  absence  of  such,  a 
deed  of  the  premises,  executed  by  both  hus- 
band and  wife,  is  admissible  in  evidence  as 
the  deed  of  the  husband  alone;  the  wife's 
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aignatnre  being  niperflaoui — Boreham  t. 
Byrne,  83  Cal.  23,  23  Pao.  212. 

[g]  Husband  cannot  dedicate  any  part  of 
homestead  to  public  use. — San  Francisco  t. 
Orote,  120  Cal.  68,  65  Am.  St.  Bep.  165,  68 
Pac.  127. 


S  82.  Sale  Thxongh  Atton^. 

[a]  Under  Statutes  of  1862,  page  519,  see- 
tion  Z,  the  alienation  of  the  homestead  could 
only  be  the  personal  aet  of  'the  husband  and 
wife;  and  a  deed  for  that  purpose  could  not 
be  executed  by  attorney. — Gagliardo  Da- 
mont,  64  CaL  486. 

S  83.  Beeordlng  Otmwjmaen. 

[a]  Conveyances  by  husband  and  wife  of 
homestead  premises  may  be  recorded  after  the 
death  of  the  wife. — ^Tan  Beynegan  Bevalk, 
8  CaL  76. 


I  84.  Sale  Under  Order  of  Oonrt  In  Oase  <tf 
Uisanlty  or  Oivll  Death  of  SpooBe. 

[a]  Statute  has  made  no  provision  for  sale 
of  homestead  in  case  of  lunacy,  civil  death,  or 
imprisonment  of  either  husband  or  wife. — 
nege  T.  Garvey,  47  Cal  371. 

[b]  If  husband  becomes  insane,  and  a  guard- 
ian is  appointed  by  the  probate  court,  who 
petitions  the  eourt  for  power  to  sell  the  home- 
stead, the  eonrt  has  no  jurisdiction  over  the 
wife's  interest  in  the  homestead,  even  if  it 
appoints  an  attorney  to  represent  her,  and 
he  consents  to  an  order  of  sale;  and  a  sale 
made  by  the  guardian,  by  order  of  the  pro- 
bate eourt,  conveys  no  title  to  the  pnrchaser. 
Flege     Garr^,  47  CaL  871. 

te]  Where  •  hnaband  whose  wifa  hat  been 
adjudged  insane  proceeds  to  sell  the  home- 
stead under  the  provisions  of  Statutes  of 
1873-74,  page  68,  enabling  the  husband  or 
wife  to  uienate  or  encumber  the  homestead 
when  one  of  them  has  become  insane,  such 
sale  is  void,  unless  the  petition  for  the  sale 
alleges  the  value  of  the  homestead  to  be  sold, 
as  required  by  section  3  of  said  act,  or  con- 
tains language  which  can  be  fairly  construed 
into  a  declaration  of  value. — Jones  t,  Fal- 
vella,  186  Cal.  24,  68  Fae.  811. 

[d]  There  must  be  a  compliance  with  the 
statutory  requirements  of  the  act  of  1874,  and 
the  filing  of  a  petition  sufficient  in  form,  un- 
der its  requirements,  to  give  the  court  juris- 
diction to  order  the  sale  of  the  homestead 
thereunder.— Jonei  T.  Falvella,  126  CaL  24, 
68  Pac.  311. 

[ejl  Tha  eonrt  will  liberally  eonstroa  the 

petition  in  supx>ort  of  a  sale,  if  it  states 
the  requisite  facts  inferentially;  but  where 
the  petition  wholly  omits  to  comply  with  the 
statute  in  stating  the  value  of  the  homestead, 
either  directly  or  inferentially,  such  omission 
will  render  the  sale  void. — Jonei  T.  Falvella, 
126  CaL  84,  68  Pac  811. 


8  8B.  Mortgage— VaUdHr  and  BnsBtlali. 

[a]  In  a  mortgage  of  the  homestead  the 
premises  need  not  be  described  as  the  home* 
stead. — Pfeiffer  v.  Biehn,  13  CaL  643. 

[bl  A  mortgage  executed  after  the  passage 
of  the  amendatory  homestead  act  of  1860,  by 
both  husband  and  wife,  upon  the  homestead. 
Is  valid,  although  giveiTfor  borrowed  money, 
provided  a  declaration  of  homestead  had  been 
made  and  recorded  at  the  time  of  its  exeen- 
tiou.— Glnekanf     Bliven,  88  CaL  318. 

[c]  Aet  of  1862  (Stats.  1862,  p.  519)  pro- 
vides that  homestead  exemption  shall  not  ex- 
tend to  any  mortgage  or  other  lien  securing 
purchase  money,  and  also  that  no  mortgage 
or  other  lien  on  the  homestead  shall  be  ^Id 
or  effectual  for  any  purpose  whatever  unless 
the  same  be  executed  and  acknowledged  by 
both  the  husband  and  the  wife.  Held,  the  in- 
tention was  not  to  limit  the  right  to  mort- 
gage the  homestead  to  mortgages  to  secure 
purchase  money. — Peterson  v.  Homblower.  33 
CaL  266. 

[d]  In  this  ease  it  was  conceded  by  both 
parties  that,  under  the  second  section  of  the 
homestead  act  of  1860,  a  mortgage  executed 
on  a  homestead  was  void  for  any  purpose  if 
given  to  secure  a  loan,  and  the  court  so  held. 
Bears  v.  Pixon,  88  CaL  826. 

[e]  In  an  action  to  foreclose  a  mortgage 
executed  by  a  husband  and  wife  upon  a  por- 
tion of  the  homestead,  where  she  was  made 
acquainted  with  the  literal  contents  of  the 
instrument,  but,  in  consequence  of  the  misrep- 
resentations of  her  husband,  misunderstood 
what  property  was  covered  by  the  mortgage, 
held,  that  her  mere  intention,  uncommuni- 
eated  to  the  mortgagee,  could  not  control  her 
eontract.—Stewart  v.  Whitlock,  58  CaL  2. 

[f]  Constitntion,  article  17,  section  1,  re- 
quires the  legislature  to  protect  by  law  the 
homestead  from  forced  sale.  Civil  Code,  sec- 
tion 1241,  declares  a  mortgage  foreclosure 
sale  a  "forced  sale."  Section  1242  provides 
that  "the  homestead  of  a  married  person  can- 
not be  conveyed  or  encumbered  unless  the  in- 
strument is  executed  and  acknowledged  by 
both  husband  and  wife."  Held,  where  a  hus- 
band and  wife  conveyed  their  homestead  by  a 
deed,  absolute  on  its  face,  and  by  a  contem- 
poraneous oral  agreement  made  the  convey- 
ance a  mortnige  for  an  existing  indebted- 
ness and  for  futnre  advances  to  the  husband, 
that  the  premises  retained  their  homestead 
character;  and  the  encumbrance  for  future 
advances  being  a  mere  oral  agreement,  con- 
stituting power  in  another  to  encumber  at 
will,  and  not  executed  and  acknowledged  by 
husband  and  wife,  it  was  not  enforceable. — 
Kerced  Bank  v.  Rosenthal,  99  CaL  39  31  Pac. 
849,  33  Pac  732.  Distinguishlns  Bull  T.  Coe 
(1888),  77  Cal.  54,  11  Am.  St.  Bep.  285,  18 
Pao.  808. 

[g]  A  mortgage  executed  by  the  husband 
and  wife  upon  a  homestead  selected  by  the 
wife  from  the  separate  estate  of  the  hus- 
band, without  his  assent,  which  has  ceased  to 
exist  upon  the  death  of  the  hatband,  may  be 
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foreeloBed  witbont  presenting  any  claim  theT«- 
for  against  the  estate  of  the  deceased  hns- 
hand.— Weinreieh  Hensley,  181  CaL  647,  54 
Pae.  254. 

fh]  A  mortgage  executed  by  the  executrix 
<a  the  will  of  a  deceased  husband  by  order 
of  the  court,  n-pon  property  exceeding  five 
thousand  dollars  in  value,  which  the  wife  had 
■elected  as  a  homestead  oat  of  the  separate 
property  of  the  husband  without  hie  assent, 
IS  not  rendered  invalid  or  without  considera- 
tion, because  made  in  lieu  of  prior  mortgages 
thereupon  executed  by  the  husband  and  wife, 
DO  claim  for  which  was  presented  against  the 
estate  of  the  deceased  husband  within  the 
time  limited  therefor. — Weinieieli  t.  Hendey, 
121  Gal.  647,  64  Pae.  254. 

$  86.   infa*B  Acknowledfl^naiit. 

[a]  Where  jury  and  court  are  satisfied  that 
wife  underwood  English,  at  the  time  of  exe- 
cuting and  acknowledging  a  note  and  mort- 
gage upon  the  homestead,  there  was  no  neces- 
sity for  an  interpreter  to  explain  the  contents 
of  the  mortgage.— Ffeiffer  t.  Biehn,  18  CaL 
643. 

§  87.   Partial  Invalidity. 

[a]  A  note  and  mortgage  of  the  homestead, 
made  by  both,  bat  void  as  to  tbe  wife,  may 
still  stand  as  the  act  of  the  husband  and 
bind  him.— Pfeiffer  v.  Biehn,  13  CaL  643. 


{  B8.   •  By  SnrviTOT. 

[a]  Under  act  of  1862  snrvivor  may  mort- 
gage whole  property. — ^Herold  v.  Been,  58 
Cal.  443. 

[b]  Under  act  of  1860,  after  death  of  either 
spouse,  power  to  mortgage  as  against  the 
children  was  gone. — Herold  r.  Been,  S8  CaL 
4^ 

I  89.   Br  EnAud  or  Wife  Alone. 

{s]  The  homestead  right  is  not  affected  by 
the  foreelosnre  of  a  mortgage  signed  by  the 
husband  alone.— Cook  v.  Klink,  8  Cal.  347. 

[b]  Where  mortgage  on  homestead  is  exe- 
cuted by  husban^  without  wife  joining,  it 
has  no  validity  as  a  lien  upon  the  premises 
to  the  exemption  of  five  thousand  dollars. — 
Moss  V.  Warner,  10  Cal.  296. 

[c]  A  mortgage  of  the  homestead  of  the 
family,  executed  by  tbe  husband  alone,  is 
void.  To  make  such  mortgage  valid  the  wife 
should  join  with  tbe  husband  in  the  execution 
of  it. — Lies  V.  De  Diablar,  12  Cal.  327. 

[d]  Under  the  act  of  1851,  prior  to  its 
amendment  in  1860,  mortgages  upon  the 
homestead,  executed  by  the  husband  alone, 
were  not  absolutely  void,  but  were  invalid 
only  to  the  extent  required  for  the  protection 
of  the  husband  and  wife  in  the  enjoyment  of 
their  homestead  righti.— Bowman  v.  Norton, 
16  CaL  213.  , 


[e]  The  act  of  1860  materially  changes  the 
proviiions  of  the  act  of  1851,  and  renders  any 
mortgage  hereafter  of  the  lumestead,  except 
to  secure  or  pay  the  purchase  money,  invalid 
for  any  purpose  whatever. — Bowman  v.  Nor- 
ton. 16  CaL  213. 

[f]  Homestead  subject  to  mortgage  may  be 
recovered  by  pnrchaeer  under  foreclosure, 
though  wife  was  not  a  party^ — Graham  v. 

Oviatt,  58  CaL  428. 

[g]  Trust  deed  executed  by  husband  is  void 
as  against  valid  declaration  of  homestead  by 
wife. — Oraves  v.  Baker,  68  CaL  134,  8  Pac. 
693. 

[h]  A  mortgage  executed  by  the  husband, 
but  not  reeorded  before  a  valid  declaration  of 
homestead  by  the  wife  is  filed  for  record,  can- 
not be  enforced  against  the  wife's  claim  of 
homestead,  although  ten  days  after  the  filing 
by  the  wife  of  the  declaration  the  spouses 
moved  to  adjoining  lands  for  the  purpose  of 
acquiring  title  thereto  under  the  United 
States  homestead  laws,  and  the  declaration  of 
homestead  was  made  by  the  wife  with  full 
knowledge  of  her  husband's  intended  removal 
from  the  premises,  and'with  the  intention  on 
her  part  to  remove  therefrom  with  him.— 
First  Nat.  Bank  of  San  Luis  Obispo  v.  Bruce, 
94  Cal.  77,  29  Pae.  488. 

[i]  Where  a  mortgage  is  given  by  the  bus- 
band  alone  upon  a  tract  of  land,  upon  part  of  I 
which  there  la  a  valid  homestead,  the  mort- ' 
gage  is  void  as  to  the  portion  upon  which  tbe 
homestead  is  situated,  and  valid  as  to  the  re- 
mainder.— Kennedy  v.  Gloater,  98  Cal.  143, 
32  Pac.  941. 

[j]  The  homestead  consists  of  the  prem- 
ises described  in  the  declaration,  and  the 
question  as  to  whether  its  value  is  more  than 
five  thousand  dollars  is  not  material  to  the 
validity  of  a  mortgage  executed  by  the  hus- 
band alone  upon  the  premises  and  every  at- 
tempt of  the  husband  to  eonvey  or  mortgage 
it  is  unavailing. — Qnaekenbush  v.  Beed,  102 
CaL  493,  37  Pac  755. 

[k]  Declaration  of  homestead  by  one  who 
declares  that  he  is  the  head  of  the  family, 
and  that  his  family  consists  of  himself  and 
four  minor  children,  and  following  the  stat- 
ute in  other  respects,  is  sufficient  to  impress 
the  land  with  the  incidents  of  a  homestead, 
including  exemption  from  forced  sale,  and  if 
the  husband  is  in  fact  a  married  man,  and 
the  property  upon  which  the  homestead  is 
declared  is  community  property,  the  husband 
cannot  make  a  valid  mortgage  upon  the  home- 
stead which  is  not  executed  by  both  husband 
and  wife.— Security  Loan  etc.  Co.  T.  Kauff- 
man,  108  Cal.  214,  41  Pac.  467. 

[I]  Tbe  fact  that  a  woman  other  than  the 
mortgagor's  wife  joined  in  the  execution  of 
a  mortgage  on  the  homestead  does  not  pre- 
vent the  mortgagor's  lawful  wife  from  claim- 
ing the  mortgage  to  be  void  aa  to  the  home- 
stead.— Security  Loan  etc.  Co.  of  Southern 
California  v.  Eauffman,  108  Cal.  214,  41  Pae. 
467. 

[m]  A  mortgage  upon  the  homestead  eie- 
CHted  and  delivered  by  the  wife,  alone,  and 
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recorded  at  her  mortgage,  is  Invalid  and 
Toid,  and  acquires  no  validity  by  tlie  subse- 
qnent  execution  and  acknowledffment  by  the 
husband  of  a  written  concurrence  therein 
transcribed  upon  the  mortgage  after  the  de- 
livery and  record  thereof,  and  the  subsequent 
re-recordation  of  the  mortgage. — Hart  v. 
Church,  126  Cal.  471,  77  Am.  St.  Kep.  195,  58 
Pac.  910. 

[n]  Civil  Code,  section  1242,  provides  that, 
when  community  property  is  a  homestead,  it 
cannot  be  conveyed  or  encumbered,  except 
by  an  instnimeat  executed  by  both  husband 
and  wife.  Section  1243  declares  that  a  home- 
stead of  a  husband  and  wife  cannot  be 
abandoned,  except  by  an  inatmment  executed 
by  both.  A  wife  gave  a  mortgage,  without 
her  husband  joining  therein,  to  the  latter,  on 
community  property,  on  which  she  had  de- 
clared a  homestead,  which  mortgage  was  as- 
signed to  plaintiff.  Held,  that  the  plaintiff 
could  not  subject  the  homestead  to  the  pay- 
ment of  the  debt  after  the  death  of  the  hue- 
band,  since  the  mortgage  was  void. — ^Preir- 
muth  V.  Steigleman,  130  Cal.  392,  80  Am.  St. 
Bep.  138,  62  Pac.  615. 

[o]  Where  plaintiff's  husband  executed  a 
mortgage  in  which  she  did  not  join,  she  can- 
not set  up  a  homestead  in  the  premises  after 
order  of  judgment  for  the  mortgagee  in  fore- 
closure proceedings,  to  which  she  was  not  a 

Sarty,  but  in  which  a  lis  pendens  had  been 
led,  and  claim  priority  for  it  over  the  judg- 
ment of  foreclosure. — McNamara  v.  Oakland 
Building  ete.  Asm.,  182  Cal.  247,  64  Pac.  277. 

[p]  A  mortgage  of  the  homestead  by  the 
husband  is  valid,  as  against  the  claims  of  the 
wife  therein,  where  the  declaration  of  home- 
stead is  not  filed  nntil  after  it  is  executed. — 
Loewenthal  v.  Coonan,  135  Cal.  381,  67  Pac. 
324,  judgment  modified  67  Pac  1033;  Loewen- 
thal V.  Coonan,  68  Pac.  303. 

[q]  Title  to  boinestead,  vested  jointl;^^  In 
husband  and  wife,  cannot,  during  their  lives, 
be  encumbered  or  impaired  except  by  instru- 
ment executed  and  acknowledged  by  both,  as 
provided  by  Civil  Code,  sections  1242,  1243.— 
Loomis  T.  toomis  (Cal.  Sup.),  82  Pac,  679. 

1  90,  Effect  of  nuanlty  of  Wife. 

[a]  The  fact  that  the  wife  is  insane  can- 
not deprive  her  of  the  benefits  of  the  home- 
stead, or  give  to  the  husband  any  greater 
interest  in  the  estate,  or  authorize  him  to 
encumber  it,  except  in  the  mode  provided 
by  statute.— Security  Loan  etc.  Co.  t.  Saufl- 
man,  108  Cal.  2U,  41  Fae.  467. 

2  91.   Foreclosure. 

[a]  Bight  of  homestead  is  not  concluded  by 
foreclosure  decree  to  which  wife  waa  no 

Earty. — Bevalk  T.  Eraemer,  8  CaL  66,  68  An. 
■ec.  304. 

[b]  In  an  action  to  foreclose  a  mortgage 
on  the  homestead,  executed  by  the  husband, 
the  wife  is  a  necessary  party. — Marks  v. 
Mnrah,  9  Cal.       Habnry  t.  BuU,  58  CaL  11. 


[c]  Lien  for  docketed  deficiency  forms  no 

basis  of  redemption  of  homestead  premises, 
though  homestead  was  subject  to  mortgage. — 
Hershey  v.  Dennis,  53  Cal.  77. 

[d]  When  homestead  is  subject  to  a  mort- 
gage, mortgagor  is  not  required  to  pay  more 
than  amount  bid  for  redemption. — Hershey  v. 
Dennis,  53  Cal.  80. 

[e]  Homestead  rights  of  husband  and  wife 
can  only  be  foreclosed  in  action  in  which 
both  are  made  parties. — Brackett  v.  Banegas, 
116  Cal.  283,  S8  Am.  St.  Bep.  164,  48  Pae.  90. 

S  92.  Benewal  of  Bfntgaga  liy  Bnsbuid 
Alone. 

[a]  Where  the  husband  and  wife  had  given 
a  note  and  mortgage  of  their  place  before  fil- 
ing their  homestead  declaration,  the  execu- 
tion of  a  new  note  and  mortgage  by  the  hus- 
band alone  after  filing  such  declaration  did 
not  continue  the  old  mortgage  in  life  as  to  the 
homestead  interest  beyond  the  time  when  it 
would  otherwise  be  barred  by  the  statute  of 
limitations;  the  wife  having  refused  to  join  in 
the  new  one. — ^Barber  v.  Babel,  36  Cal.  11, 

[b]  Where  the  owner  of  a  homestead  which 
is  subject  to  a  mortgage  given  by  him  to 
secure  the  purchase  money,  in  order  to  pro- 
cure an  extension  of  time  to  pay  the  debt, 
gives  new  notes  therefor  and  a  new  mortgage 
on  the  land,  the  new  notes  and  mortgage  did 
not  create  a  new  encumbrance,  but  simply 
changed  the  form  of  the  old  encumbrances, 
and  the  lien  on  the  homestead  is  not  defeated 
by  the  fact  that  the  mortgagor's  wife  did 
not  join  in  the  new  mortgage. — ^Van  Sandt  v. 
Alvis,  109  CaL  166,  60  Am.  St.  Bepw  29,  41 
Pac.  1014. 

§  93.   Creation  of  Lien. 

[a]  Since  the  amendment  of  March  9,  1887, 
to  section  1241  of  the  Civil  Code,  a  me- 
chanic's lien  may  be  created  on  a  homestead 
without  the  joint  action  of  the  husband  and 
wife.— -Palmer  t.  Lavigne,  104  Cal.  80,  37 
Pac.  775. 

Fob  AtrTBORiTiBs  roh  Other  States: 
See  2S  Cent.  Pig.,  eoL  2325,  §  IBS. 

s  94.  Oonttwfe  for  ItacEoaMd  Bate  of  Uitor- 
'  est. 

[a]  Where  ft  homestead  is  acqntred  subject 
to  a  vendor's  lien,  it  is  not  competent  for 
the  husband,  without  the  assent  of  the  wife, 
to  bind  it  by  a  new  contract  as  to  interest 
on  the  price  nnpaid^McHendry  t.  Beillyi 
13  Cal.  75. 


8  95.  Bffeet  <tf  mad  of  Hulbaiid  on  Biglits 
of  Wif  0. 

[a]  Where  a  husband,  on  exeentii«  n  nert- 
gage  on  a  homestead,  represented  to  the 
mortgagee  that  no  homestead  declaration  had 
been  filed,  the  rights  of  the  wife  in  the  home- 
stead were  unaffected  by  the  fraud  of  the 
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Imsband,  in  which  ihc  did  not  participate. — 
Barber  t.  Babel,  36  Cal  11. 


8  96.  ErtoDPel  to  Amrt  I&TaUdltr. 

[a]  Neither  the  hueband  nor  the  wife  can 
be  separately^  estopped  hj  conduct  from  as- 
Berting  the  invalidity  of'  a  void  mortgage 
upon  the  homestead;  nor  can  either  of  them 
fleparately  ratify  such  mortgage  so  as  to 
give  it  validity.  But  the  rule  is  otherwise 
as  to  the  note  secured  by  the  mortgage,  in 
reference  to  wbiefa  there  may  b«  a  separate 
estoppel  by  eondact  from  disputing  its 
validity,  or  a  separate  ratification  thereof.— 
Hart  V.  Church,  120  Oal.  471,  77  Am.  St.  Bepw 
195,  58  Pae.  910. 

[b]  Where  a  wife  execntes  a  mortgage  on 
eommanity  property,  which  is  the  wife  *b 
homestead,  to  her  husband,  without  the  lat- 
ter joining  therein,  as  required  by  Civil  Code, 
■eetion  1242,  and  an  aasi^ee  of  the  mort- 
gage has  constructive  notice  that  the  prop- 
erty is  a  homestead,  the  wife  is  not  estop- 
ped to  deny  the  validity  of  the  mortgage  in 
a  suit  to  foreclose  it  after  the  death  of  the 
hueband. — Freinnuth  v.  Ste^leman,  130  CaL 
392,  80  Am.  8t  Bep.  188,  62  Pae.  615. 

Vom  Ain^oKinxs  fboh  Otheb  Statu  ; 
See  25  Cent.  IHg.,  ooli.  2368-2375, 
220-222. 


S  07.  Effoct  of  Abanduunent  of  BoiHitnd 
on  Invalid  Deed  or  Mortgage. 

[a]  A  mortgage  void  became  it  was  npon 
a  homestead  will  not  become  valid  by  reason 
of  the  homestead  right  being  lost  b^  the  death 
of  the  wife  of  the  mortgagor  without  chil- 
dren; the  debt  which  the  mortgage  was 
intended  to  secure  is  not  impaired,  but  it  is 
placed  on  the  same  level  with  the  other  debts 
of  the  mortgagor,  and  must  be  enforced  in 
the  same  manner. — Bevalk  T.  Kraemer,  8 
CaL  06,  68  Am.  Dee.  S04. 

[b]  A  mortgage  on  the  homestead,  exe- 
cuted and  delivered  after  the  act  of  1860 
went  into  effect,  although  invalid  at  the 
time  of  its  execution,  becomes  valid  and  ef- 
fectual immediately  upon  the  execntion  and 
recording  of  a  declaration  of  abandonment. 
Himmelmann  T.  Sebmidt,  23  Cal.  117. 

[e]  A  conveyance  made  by  the  husband 
alone  of  a  homestead  acquired  under  the  act 
of  18S1  was  valid,  subject  to  the  right  of  the 
husband  and  wife  to  hold  the  property  as  a 
homestead  until  it  ceased  to  be  such;  and  a 
failure  to  make  and  record  a  declaration  of 
homestead  nnder  the  acts  of  1860  and  1861 
was  an  abandonment  of  the  homestead,  and 
tbe  grantee  then  became  entitled  to  its  actual 

Etssession  and  enjoyment.— McQuade  v.  Wha- 
y,  31  OaL  520. 

[d1  Peed  of  homestead  axeented  by  hns- 
band  alone  is  absolutely  void,  and  acquires 
no  validity  on  subsequent  joint  declaration 
of  abandonment. — Gleason  v.  Spray,  81  CaU 
220,  221,  75  Am.  St.  Bep.  47,  22  Fac.  SSL 


[e]  Mortgage  by  husband  alone  npon  prop- 
erty upon  which  there  is  a  valid  and  subsist- 
ing  homestead  is  inoperative  and  void  in  its 
inception,  and  does  not  become  valid  by  the 
premises  subsequently  losing  their  cliaraeter 
as  a  homestead,  and  the  husband  is  not 
estopped  from  denying  its  validity  in  an  ac- 
tion of  foreclosure;  but  a  judgment  may 
properly  be  rendered  in  sueh  action  npon  the 
note  attempted  to  be  secured  by  such  void 
mortgage.— Powell  t.  Fatison,  100  CaL  236, 
84  Pae.  077. 

[f]  A  mortgage  npon  the  homestead  b^ 
the  wife  alone  is  void,  and  will  not  be  vali- 
dated by  a  subsequent  dissolution  of  the  mar- 
riage or  termination  of  the  homestead;  and, 
being  a  nullity,  is  not  affected  by  a  subse- 
quent conveyance  of  the  homestead  by  the 
husband  to  the  wife,  and  the  title  thus  ac- 
quired by  the  wife  subsequent  to  the  mort- 
gage cannot  inure  to  the  mortgagee  as  se- 
curity for  the  debt.— Lange' Oeiser,  138 
CaL  682,  72  Pac.  843. 

8  98.  Valve  In  Bxeess  «f  Homestead. 

[a]  In  an  action  of  ejectment  the  purchaser 
of  the  homestead  from  the  husband,  without 
the  concurrence  of  the  wife,  is  not  entitled  to 
recover  the  excess  of  its  value  over  five  thou- 
sand dollars. — Cook  v.  MoChristian,  4  Cal. 
23. 

[b]  A  sale  or  alienation  of  the  homestead 
property,  without  the  signature  of  the  wife,  is 
void  only  as  to  the .  homestead  value.  Any 
excess  over  five  thousand  dollars  is  subject  to 
the  control  of  the  hnsband,  and  may  be  dis- 
posed of  in  any  manner  1^  him. — Sargent 
Wilson,  5  Cal.  504. 

[o]  The  statute  provision  that  no  convey- 
ance of  a  homestead  shall  be  valid  unless 
the  wife  joins  therein  means  only  that  a  con- 
veyance by  the  husband  alone  shall  not  af- 
feet  the  joint  right  to  enjoy  the  land  as  a 
homestead.— Oee  v.  Moore,  14  CaL  472. 

[d]  Under  Code  of  Civil  Procedure,  sections 
681,  688,  Civil  Code,  sections  1240,  1245- 
1261,  held  that,  where  a  levy  is  made  on 
property  embraced  in  a  homestead  declara- 
tion, a  lien  is  imposed,  to  become  abeolote 
in  the  event  that  it  is  determined  that  the 
excess  over  exemption  exists,  to  which  lien 
a  purchaser  subsequent  to  the  levy  is  sub- 
ject.—Lean  V.  Givens  (Cal.  Sup,),  87  Pac. 
128;  Givens  v.  Lean,  146  CaL  xviii,  81  Pae, 
130. 

F(»  AXTTHoamEs  fboh  Othie  8t4tbs:, 

See  25  Cent.  Dig.,  cols.  2375-2378,  %  223. 

$  99.   Bights  of  Purchasers  and  Mortgagees. 

[a]  Holder  of  mortgage  on  homestead  ex- 
ecuted by  hnsband  and  wife  may  avoid  a 
prior  mortgage  on  the  same  premises  exe- 
cuted by  husband  alone.— Dorsey  v.  McPar- 
land,  7  CaL  342. 

[b]  Sale  of  homestead  by  husband  alone 
vests  the  estate  in  the  vendee,  subject  only 
to  the  right  of  use  and  occupation  by  the 


Digitized  by  Google 


2654 


HQUESTEAD,  n,  §§  100-102. 


husband  and  the  wife  until  the  termination 
of  the  hemeBtead.— Gee  t.  Moore,  14  CaL 
472. 

[c]  Statntee  of  1858,  page  52,  Testing  title 
to  certain  lands  in  the  persona  in  possession 
on  a  certain  date  who  were  not  lessees  or  in- 
truders, vests  a  married  man  with  title  in 
saeh  lands  of  which  he  held  possession  on 
that  date  u  a  homestead,  though  he  had 
previously  made  a  deed  to  the  land  bj  him- 
self alone,  since  such  a  deed  gave  no  right 
of  entry  to  the  grantee  as  long  as  the  gran- 
tor continaed  to  occupy  the  premises  as  s 
homestead. — Brooks  v.  Hyde,  37  Cal.  366. 

Fob  Authobities  fboic  Other  States: 

See  25  Cent.  Dig.,  eols.  2878-2399,  8S  224- 
234. 


§  100. 


Enforcement  of  Bighta. 


[a]  In  a  suit  to  foreclose  a  mortgage  on 
land  claimed  as  a  homestead,  if  the  wife  be 
not  made  a  party,  she  may  intervene  and 
defend  separately. — ^Uosa  t.  Warner.  10  CaL 
296.  ' 

[b]  Where  commissioners  were  appointed 
by  the  court  to  select  and  set  apart  as  the 
homestead  a  portion  of  the  tract  of  land 
mortgaged,  such  portion  to  be  of  the  value  of 
five  thousand  dollars,  in  form  as  compact  as 
possible,  inclnding  the  place  where  the  dwell- 
ing-house is  situated,  and  to  report  their 
action  to  the  court,  and  the  eommissioners, 
acting  nnder  oath,  made  the  selection  and 
their  report  was  approved,  held,  that  the 
proceeding  was  proper.— Mom  ▼.  Warner, 
10  CaL  296. 

[e]  In  an  action  to  foreclose  a  mortgage 
on  the  homestead,  executed  by  the  husband, 
the  wife,  if  not  made  a  party,  may  inter- 
vene and  have  the  question  of  homestead  or 
no  homestead  eettl^ — ^Mabnry  r*  Boi^  S8 
CaL  11. 

[d]  In  an  action  to  foreclose  a  mortgage 
executed  by  a  husband  on  lands  claimed  by 
his  wife  to  be  a  homestead,  she  ia  a  proper 

Sa.rty;  and  if,  after  being  duly  served,  she 
oes  not  appear,  but  is  represented  by  her 
husband's  attorney,  withoat  her  knowledge 
and  consent,  a  judgment  against  her  is  bind- 
ing, unless  she  can  show  a  valid  cause  for 
her  failure  to  appear. — Fitzgerald  v.  Fer- 
nandez, 71  CaL  504,  12  Pac.  662. 

[e]  A  sale  under  an  action  to  foreclose  a 
mortgage  on  "homestead  premises"  is  void 
as  against  the  wife  of  defendant  when  she 
is  not  made  a  party  to  such  action. — ^Watts 
V.  Gallagher,  97  CaL  47,  31  Pac.  626. 

[f]  The  fact  that  the  mortgagee  of  a  home- 
stead, who,  as  an  inducement  to  the  signing 
of  the  mortgage  by  the  wife,  had  agreed  to 
convey  to  the  wife  and  her  children,  in  case 
of  foreclosure,  certain  land,  told  the  admin- 
istrator of  the  husband  and  the  attorney  for 
the  children,  prior  to  instituting  proceedings 
to  foreclose,  that  there  was  no  defense  to 
foreclosure,  doea  not  constitute  fraud  on 


his  part,  and  is  no  ground  for  the  Taeatton 

of  a  decree  of  foreclosure. — Collins  t.  Seott. 
100  CaL  446,  34  Pac.  1085. 

[g]  Where  a  homestead  has  been  released 
from  the  lien  of  a  mortgage  by  the  failure 
of  the  mortgagee  to  present  his  claim  against 
the  estate  of  one  of  the  deceased  mort- 
gagors, if  the  right  to  enforce  it  as  to  any 
excess  above  five  thousand  dollars,  remains, 
the  burden  of  proof  is  upon  the  mortgagee 
to  ahow  the  eiistence  of  eueh  excess. — Bull 
T.  Coe,  16  Pae.  123. 


8  101. 


Bona  nde  PnrCliasan. 


[a]  By  common  law,  residence  raises  the 
presumption  that  the  premises  so  held  are  the 
nomestcad,  and  everyone  is  bound  to  take 
notice  of  the  character  of  the  occupant's 
claim.— Cook  v.  McChristian,  4  Cal.  23. 

[b]  A  purchaser  with  knowledge  of  the 
occupancy  of  the  premises  by  the  family  as 
a  homestead  cannot  acquire  title  through  a 
deed  executed  by  the  husband  alone. — Taylor 

Hargous,  4  CaL  268,  60  Am.  Dee.  606. 

[e]  Deed  of  husband  alone  is  wholly  in- 
operative as  conveyance  of  homestead,  and 
passes  no  title  even  to  innocent  purchaser 
for  value.— Bunting  v.  Saltz,  84  CaL  171, 
24  Pae.  167. 

Fob  Attthobities  waou  Othkb  Statu: 

See  25  Cent.  Dig-  eols.  2396-2399,  8| 
238,  234. 

%  ICS.  ATOtdinea-  ■  Bight  of  Actfcn. 

[a]  A  wife  cannot  sue  alone  to  reeoTor  the 
homestead.  It  is  a  joint  estate,  with  right 
of  survivorship,  and  the  husband  and  iSile 
moat  join  in  the  action. — ^Poole  T.  Oemrd, 
6  CaL  71,  65  Am.  Dec  481. 

[b]  A  wife  oaanot  sue  alone  to  recover 

C session  of  a  homestead;  the  aetion  being 
ed  on  the  invalidity  of  a  eonveyanee 
made  without  her  signature.^ — Gniod  Guiod, 
14  Cal.  506,  76  Am.  Dee.  440. 

[c]  In  an  action  by  the  alleged  assignee 
of  the  mortgagee  to  foreclose  a  mortgage  ex- 
ecuted by  the  husband  on  the  homestead, 
the  wife,  intervening,  has  no  interest  in  the 
question  of  the  validity  of  the  assignment, 
and  cannot  interpose  an  objection  by  demur- 
rer to  the  allegations  of  the  complaint  on 
meh  point. — ^Mabnry  v.  Bo^  68  Gu.  11. 

[d]  The  wife,  not  being  affected  by  a 
mortgage  forecloaure  of  the  homestead  te 
which  she  is  not  a  party,  is  entitled  to  pos- 
session of  the  premisea,  as  against  the  pur- 
chaser at  foreclosure  sale,  without  raying 
the  indebtedness  or  any  part  thereof.— Watts 
V.  Gallagher,  97  Cal.  47,  31  Pae.  626. 

Fob  Authobities  raoic  Othkb  Statw: 

See  25  Cent.  Dig.,  cols.  2399-2401^  {|  285- 

244. 
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8  103.   FlMdtaift 

[a]  A  complaint  hy  hasband  and  wife  to 
TecoTer  the  homestead  conveyed  away  by  the 
deed  of  the  husband  alone  mast  aver  either 
that  the  premises  were  occupied  as  a  home- 
stead at  the  date  of  the  eonTeyuiee  or  that 
they  had  not  been  previoasly  abandoned^r— 
Harper     Forbes,  15  202. 

g  104.  —  SvldBiiea. 

[b]  In  an  action  to  declare  a  trust  nsder 
a  deed  from  a  husband  to  his  wife  of  prop- 
erty on  which  a  homestead  had  been  declared 

Erevionsly  by  the  wife,  the  declaration  of 
omestead  is  admissible  in  evidence  for  the 
purpose  of  avoiding  the  deed.— ^avsi.  T. 
Baker,  «8  CaL  133,  8  Pac.  691. 

m.  BiaHTS  OF  BUKVIVINO  SPOUSE 
AND  HEIB8  AUD  PROBATE  HOHE- 
STEADS. 

XATDBS  07  BXaHT  IN  PBOBATl  HOHIBTIIS, 
I  106. 

BIQHT  TO  VOBS  THAN  OKS  HOUEBTBAD, 
I  106. 

DESCENT,  smtTTVOBSHIP  OB  TBAMSUISSION 

OP  RIGHT,  I  107. 
LAW  QOVERNINO,  f  108. 
STATUTORY  PROVISIONS,   |  109. 
CONTINUATION     OF     EXEMPT  CHABAOTEB, 

I  110. 

LIABILITT  FOB  DEBTS  OP  SUBTITOB,  1  111. 
BIOBTS  OF  IfOBTOAOEES,  |  113. 
TBAM8FEB  Oft  EHOUICBKANOB  BT  BUBTITOI^ 
I  118- 

BIOHTa  07  SUBVIVINCI  HUSBAND,  1  llA 
.BIGHTS  OF  SURVmNO  WIFE,  |  116. 

  NECESSITY  FOB  BXISTENOB  OF  lUNOB 

CHILDREN,  I  lie. 

—  AGREEMENT  OF  SEPARATION,  |  117, 
~—  INFIDELITY    OR    DESERTION,    |  118. 

  EFFECT    OF    REMARRIAGE,    |  119. 

 VOID  SECOND  MARRIAGE,   |  130. 

 WAIVER,  BELEA8E  OB  BAB,  |  131. 

 BT  AGOEPTANOE  07  DEVISE,  |  1». 

&IOHTS  OV  CHXLDBEN  OB  HBIBB.  I  18B. 
  ABSENT  HEIBB.  |  124. 

  TOTAL  OBPHANS.  |  136. 

  EFFECT   OF  ADULTERY  OB  DEBBBTION 

OF  PARENT,  I  128. 

—  EFFECT  OF  DIVORCE,   |  127. 

  TRANSMISSION  TO  SUBVTVOB  OB  HBIBB 

OF  OOMHUNITT,  |  128. 
  HOMESTEAD  OABTED  OUT  07  SKPABA'nB 

PEOPERTT  07  PABENT,  ^  139. 
DURATION,    i  180. 

  UINOBTTT  OF  CHILDBEN,  I  181. 

PROPERTY  SUBJECT  TO  APPBOPRIATION — IN 

GENERAL,  |  132. 

  FAMILY  RESIDENCE,   |  188. 

  SEPARATE   TBACT8.    |  184. 

  FROPEBTT  HOT  OLAIMED  BT  DECEDENT. 

I  135. 

—  PROPEBTT  WHICH  COULD  NOT  HATB 
BEEN  CLAIMED  BT  DECEDENT,  |  186. 

  PARTNERSHIP  PROPEBTT,  1  187. 

  PROPERTY  HELD  IN  COMMON,  |  188. 

  UNOCCUPIED  LAND,  |  139. 

  MONEY  IN  LIEU  OF  HOMESTEAD,  |  140. 

VALUE  AND  AMOUNT,  |  141. 


DUTY  AND  POWXB  07  OOUBT  TO  IXT  APABT, 

I  143. 

  EFFECT   07   INBOLTENOr   07  BffTATB, 

I  14S. 

  EFFECT  OF  SALB    UBDZB    POWXB  UT 

WILL.   I  144. 

 EFFECT  OF  DEVISE,  |  146. 

PBOOEEDINGS  FOB  ALLOTMBNT,  |  146. 
  NECE8SITT,    i  147. 

—  JXntlSDIOTION   AND   QUBBTIOV  9BTBB- 

MINABLE,    I  148. 

—  NOTICE,    I  149. 

—  PETITION,    I  150. 

—  WHO  MAY  PETITION,  i  151. 
  TIME  TO  PETITION,  |  182. 

  SECOND  OB  SU00B8BIVX  APPLICATIONS, 

I  158. 

—  DETERMINATION  07  BIGHT,  |  IH. 
  SUFFIOIENOT  07  JUDOMXHT  OB  OBDEB, 

I  155. 

APPEAL,  I  156. 

—  COSTS,    I  157. 

■77ECT  OF  ORDER  SETTING  APABT,  S  IBS. 
■—  CONCLUSIVENESS,    |  169, 

  COLLATERAL  ATTACK,  |  160. 

BBCORDItfO  OBDEB,  |  161. 

ACTION  TO  ANNUL  ALLOTMENT,  |  18S. 

  JITRISDICTION.  I  168. 

BN70BCEMENT  07  CLAIMS  A7TEB  TXBMIHA- 
TION  07  H0HB8TXAD,  S  X«A 

I  105.  Natttre  of  Bight  In  Fxolnta  Home- 
stead. 

[a]  The  right  to  a  probate  homestead  is 
not  a  subject  of  sale,  as  it  is  not  an  estate 
either  of  law  or  equity. — Moore's  Estate,  In 

re,  57  CaL  437. 

S  106.   Blglit  to  Hon  Than  One  Homestead. 

[a]  Where  at  time  of  death  there  was  home- 
stead selected  from  community  property,  sur- 
vivor is  not  entitled  to  another  selected  from 
separate  estate  of  decedent. — Ackerman's  Es- 
tate, SO  Cal.  210,  IS  Am.  St.  Bep.  110,  22  Pac 


S  107.  Descmt,  BorvlTOWMp  or  Tkannda- 
atoD  of  Bi|3it. 

[a]  Homestead  estate  Is  a  sort  of  joint 
tenancy  with  the  right  of  survivorship  as  be- 
tween busband  and  wife,  and  cannot  be  de- 
stroyed except  by  the  concnrrence  of  both  in 
the  manner  pTescribed  by  law. — ^Tompkins  * 
Estate,  12  Cal.  114;  Buchanan's  Estate, 
8  Cal.  507. 

[b]  The  dedication  of  land  as  a  homestead, 
under  the  homestead  act  of  April  21,  1851, 
did  not  constitute  the  husband  and  wife  joint 
tenants,  with  the  right  of  survivorship. — 
Johnston  v.  Bush,  49  CaL  198. 

[e]  If  a  declaration  of  homestead  was  filed 
on  the  separate  property  of  one  of  the  spouses 
while  Code  of  Civil  Procedure,  section  1265, 
was  in  force,  and  not  amended,  the  survivor 
takes  the  title  to  the  homestead  as  surviving 
joint  tenant  and  not  by  descent,  even  if  the 
other  dies  after  the  amendment  of  1874,  whieh 
limited  the  title  of  the  survivor. — ^Headen'a 
Estate,  In  re,  52  Cal.  294. 
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[d]  Homestead  selected  from  community 
property  vests  in  survivor  immediately  on 
death  of  either  spouse  retaioiog  its  homestead 
character. — Ackerman,  Estate  of,  80  Cal.  210, 
13  Am.  St  Bep.  116,  28  Pac.  141. 

[e]  Title  by  snrvivorship  only  applies  to 
homestead  selected  from  community  during 
its  existence,  not  to  one  set  apart  by  probate 
court. — Oilmore,  In  re,  81  Cd.  S43,  22  Pac. 
655. 

[f]  Homestead  set  apart  to  widow  out  of 
community  property  descends  according  to 
section  1402,  Civil  Code,  subject  to  temporary 
use  of  family  of  widow. — (Hlmore,  In  n,  81 
CaL  242,  22  Pac.  665. 

[g]  Homestead  declared  by  son  supporting 
motner  does  not  cease  to  be  exempt  on  death 
of  mother  because  he  has  ceased  to  be  head 
of  family.— Both  v.  Insley,  86  CaL  138,  139, 
24  Pac.  853. 

[h]  Homestead  on  community  property  de- 
scends absolutely  to  survivor  and  retains  its 
homestead  character. — Sanders  v.  Bussell,  80 
Cal.  120,  21  Am.  St.  Bep.  86,  24  Pae.  852. 

[i]  Homestead  declared  under  act  of  1862 
Tested  absolutely  in  survivor  without  action 
on  part  of  probate  court, — ^Baker  v.  BiiekelL 
87  Cal.  339,  25  Pae.  480,  1067. 

[j]  Where  a  homestead  is  declared  npon 
the  separate  property  of  the  wife  by  the  act 
of  the  wife,  subject  to  a  mortgage  there- 
upon, in  the  event  of  her  death  the  title 
thereto  becomes  vested  in  the  husband,  sub- 
ject to  the  lien  of  the  mortgage. — ^Iohb  t. 
Harbison,  112  CaL  260,  44  Pac  572. 

[k]  If  the  decedent  left  a  widow  and  no 
minor  child,  an  order  setting  apart  a  pro- 
bate homestead  to  the  widow  out  of  the  sepa- 
rate property  of  the  husband  made  prior  to 
the  amendment  of  1881  to  section  1465  of 
the  Code  of  Civil  Procedure,  made  such  home- 
stead the  property  of  the  widow,  and  the 
title  did  not  vest  at  her  death  in  the  heirs 
or  devisees  of  the  deceased  husband. — Hard- 
wick  V.  Black,  128  CaL  672,  61  Pae.  381. 

[I]  Where  a  husband  and  wife  properly 
claimed  the  separate  property  of  the  nusband 
as  a  homestead,  the  homestead  character  of 
the  property  and  its  exemption  from  forced 
sale  were  not  afFected  by  the  husband 's  death. 
Fath's  Estate,  In  re,  132  CaL  609,  64  Pac.  995. 

I  108.  Imw  GoTsmlng. 

[a}  Bight  to  have  homestead  set  apart 
must  be  determined  by  construction  of  laws 
in  force  at  time  of  death  of  deeeased. — Kings- 
ley  V.  Kingsley,  39  CaL  666. 

[b]  The  rights  of  the  snrrivlng  spoasa  or 

children  as  to  homestead  in  the  estate  are 
governed  by  the  law  in  force  at  the  death  of 
the  decedent.— Rich  v.  Tubbs,  41  CaL  34; 
Tyrrell  v.  Baldwin,  78  CaL  470,  21  Pac.  116; 
Gruwell  v.  Seybolt,  82  CaL  7,  22  Pac.  938. 

[c]  The  homestead  to  be  set  apart  for  the 
widow  by  the  probate  court  is  to  be  thus  set 


apart  in  pursuance  of  the  statute  la  force 
when  the  order  is  made,  and  the  interest 
which  the  widow  and  surviving  children  take 
in  the  same  is  to  be  determined  by  Uie  same 
statute. — Snlzberger  v.  Snlsberger,  60  CaL 
385. 

[d]  The  proportional  interests  which  a 
widow  and  minor  children  take  in  eommnnity 
property  set  apart  for  their  use  as  a  home> 
stead  are  determined  by  the  statute  in  force 
at  the  time  the  order  of  probate  is  made. — 
Sheehy  v.  MUes,  93  Cal.  288,  28  Pm.  1046. 

§  109.  Btstntorx  Provlsloiu. 

[a]  Bule  that  the  husband  and  wife  are  not 
joint  tenants  in  the  homestead,  but  that  the 
surviving  wife  takes  the  homestead  not  by 
right  of  survivorship,  but  as  property  set 
apart  by  law  from  the  husband's  estate  for 
her  benefit,  applied  only  to  the  homestead 
law  as  it  existed  prior  to  the  amendment  of 
I860.— McQnade  v.  Whaley,  31  CaL  526. 

[b]  Under  probate  act  of  1851,  section  125, 
as  amended  by  Statutes  of  1862,  page  519, 
providing  that  the  homestead  property,  on 
the  death  of  the  husband  or  wife,  shall  Test 
absolutely  in  the  sarrivor,  subject  onl^  to 
such  debts  as  were  enforceable  against  it  at 
the  time  of  the  death  of  deceased,  the  home- 
stead vests  absolutely  in  the  widow,  thongh 
there  are  surviving  children,  since  Statutes 
of  1865-66,  page  851,  amending  the  probate 
act,  leaves  such  provisions  unchanged.— Wix- 
om's  Estate,  In  re,  35  CaL  320. 

[e]  Code  of  CiTil  Proeednre,  Metton  1466, 
authorized  the  probate  eonrt  to  sat  aside  a 
homestead  to  the  widow,  if  none  had  been 
previously  selected,  in  the  manner  provided 
by  article  2  of  the  chapter.  Article  2  related 
to  the  setting  apart  of  a  homestead  where 
one  had  been  selected  in  the  lifetime  of  the 
husband,  and  prescribed  the  method  for  so 
doing.  By  tlie  amendments  of  1874  to  Code 
of  (^vil  Proeednre  the  method  therein  pro- 
vided was  somewhat  modified,  and  the  for- 
mer provisions  were  repealed.  Held,  that  the 
probate  court  was  not  thereby  prevented,  in 
case  of  the  death  of  the  husband  or  wife, 
from  setting  apart  a  homestead  for  the  use 
of  the  survivor  and  the  minor  children,  if  none 
had  been  selected  and  recorded  before  the 
death, — Mawson  t.  Mawson,  50  CaL  539. 

[d]  Provisions  relating  to  probate  home- 
steads are  not  in  any  way  dependent  on  those 
relating  to  voluntary  homesteads. — Walkerly, 
Estate  of,  81  CaL  583,  22  Pae.  888.  889. 

[e]  Sections  1S65  of  the  Civil  Code  and 
1168  j>f  the  Code  of  Civil  Procedure  are  not 
in  conflict  with  section  1474  of  the  latter 
eode,  but  when  read  together,  such  sections 
mean  that  when  a  homestead  has  been  se- 
lected by  one  spouse  out  of  the  separate  prop- 
erty of  the  other,  without  the  consent  of  the 
latter,  then,  upon  the  death  of  the  one  from 
whose  property  it  was  selected  it  vests  in  his 
or  her  heirs,  subject  to  the  power  of  the  court 
to  assign  it  for  a  limited  period  to  the  fam- 

of  tlu  decedentj  but  when  the  selection 
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Jias  been  from  the  separate  property  of  the 
person  eelecting  or  joining  in  the  Beleetion  of 
tiie  same,  it  goes  absolutelj  to  the  sarriyor, — 
Croghan,  Estate  of,  92  Cal  370,  28  Pac.  570. 

[f]  The  pnrpose  of  section  1485  of  the  Code 
of  Civil  Procedure,  which  provides  that  if  no 
homestead  has  been  selected,  designated,  and 
recorded  by  a  deceased  s^^use  during  his  life, 
the  eonrt  most  seleet,  designate,  and  set  apart 
one,  is  to  provide  the  family  of  the  deceased 
with  a  home  where  they  may  live  and  be 
protected  as  against  ereditors  and  hein.— 
Bfihmidt,  Estate  of,  M  Cal  334,  80  Pae.  714. 

[g]  The  Utter  clause  of  Code  of  CivU  Pro- 
eedare,  section  1485,  which  defines  the  rights 
of  successors  by  pnrehase  to  homesteads  and 
to  the  right  to  have  homesteads  set  apart  to 

them,  relates  only  to  such  purchasers  as  have 
BQcceeded  to  the  rights  of  all  the  persone  en- 
titled to  ft  homestead. — Phelan  t.  Smith,  100 
CaL  158,  84  Pae.  607. 

[h]  The  deroIntioB  of  tiile  to  tbo  home- 
stead premises  upon  the  death  of  one  of  the 
spouses  is  regulated  by  section  1474  of  the 
Code  of  Civil  Procedure  and  section  1265  of 
the  Civil  Code;  but  the  former  section,  as 
aniended,  having  been  enacted  ten  days  later 
than  the  latter,  is  to  be  deemed  the  latest 
expression  ot  the  legislative  will  upon  that 
subject. — Weinreich  v.  Hensley,  121  Cal.  647, 
54  Pao.  254. 

§  110.   GonUniiatlOB  of  Exempt  Charaetar. 

[a]  Homestead  does  not  eonstitute  any  por- 
tion of  the  assets  subject  to  the  payment  of 
debts  of  the  deceased. — Tompkins,  Estate  of, 
12  Cal.  114;  Bich  v.  Tubbs,  41  Cal.  34. 

[b]  Defendant,  as  head  of  a  family,  declared 
a  homestead  upon  community  property.  "Upon 
the  death  of  his  wife  he  was  left  childless. 
Plaintiff  sued  upon  a  debt  contracted  during 
the  existence  of  the  homestead.  Held,  that 
the  homestead  was  exempt,  to  the  amount  of 
Ave  thousand  dollars,  under  Civil  Code,  sec- 
tion 1265,  providing  that  if  the  selection  of 
homestead  was  made  by  a  married  person 
from  community  property,  the  land,  on  the 
death  of  one  of  the  spouses,  vests  in  the  sur- 
vivor.— Bobinson  v.  Dougherty,  116  CaL  299, 
SO  Pac.  640. 

[e^  Under  Code  of  Civil  Procedure,  section 
1474,  providing  that  homesteads  shall  vest, 
on  the  death  of  husband  or  wife,  absolutely 
in  the  survivor,  and  section  1485,  adopted  at 
the  same  time,  providing  that  persons  suc- 
ceeding by  purchase  or  otherwise  to  home- 
steads have  all  the  rights  and  benefits  con- 
ferred by  law  on  the  person  whose  interests 
and  rights  they  acquire,  a  wife  succeeding  to 
a  homeatead  right  by  the  death  of  her  has* 
band  may  dispose  of  the  property  by  will, 
free  from  any  claim  of  the  creditors  of  either 
herself  or  husband.— Path's  Estate,  In  re,  132 
CaL  609,  64  Pae.  996. 

S  111.  LUMUtr  for  Debt!  of  SmrlTor. 

[a]  Homestead  Tests  absolutely  in,  and  la 
not  subjeet  to  subsequent  debts  off  nuriving 
Osl.  XHfMt.  Tel.  •— ltt7 


spouse.— TyrreU  t.  Baldwin,  78  CaL  476.  21 
Pae.  116.  ' 

[bl  The  homestead  sot  apart  to  n  widow 
under  Code  of  Civil  Procedure,  section  1465, 
which  provides  that,  if  no  homestead  has  been 
selected  in  the  lifetime  of  the  deceased,  the 
probate  court  must  select  a  homestead  "for 
the  use  of  the  surviving  husband  or  wife  and 
the  minor  children,"  is  exempt,  not  only 
from  the  claims  of  the  creditors  of  the  de- 
ceased husband,  but  also  from  her  own  debts 
contracted  by  her  previous  to  his  death. — 
Eeyes  v.  Cyrus,  100  CaL.  822,  38  Am.  SL  Bop. 
286,  34  Pac.  722. 

S  112.  Bights  of  Mortgagee!. 

[a1  The  probate  court,  after  setting  apart 
land  as  homestead,  will  not  order  it  to  be 
subjected  to  the  payment  of  a  mortgage  lien 
upon  it.  The  holder  of  the  mortgage  must 
pursue  his  remedy  by  foreclosure  in  the 
proper  eonrt.— Bondel's  Estate,  In  re,  Hyr. 
Prob.  70. 

[b]  The  provision  ot  Code  of  Civil  Pro- 
cedure, section  1500,  that  an  action  may  be 
brought  to  enforce  a  mortgage  or  Uen  against 
the  property  of  a  deceased  person  where  all 
recourse  against  any  ether  property  of  the 
estate  is  expressly  waived  in  the  complaint, 
has  no  application  to  a  mortgage  upon  a 
homestead,  whether  a  probate  homestead  or 
one  selected  and  recorded  before  the  death  of 
decedent.— Bun      Coe,  16  Pac  128. 

S  113.  TraiiBfer  or  Bnenmbruiee  by  Snr> 

▼iTor. 

[a]  Under  an  act  of  1862  providing  that  tho 
homestead,  on  the  death  of  either  husband  or 
wife,  shall  vest  absolutely  in  the  survivor, 
where  the  homestead  was  declared  prior  to 
this  act,  and  the  husband  died  after  it,  al- 
though the  probate  court  set  apart  the  home- 
stead for  the  benefit  of  the  widow  and  chil- 
dren, held,  that  the  property  vested  abso- 
lutely in  the  widow,  and  might  be  mortgaged 
by  her.— Herrold  v.  Been,  58  CaL  443. 

[b]  Under  Civil  Code,  section  1205,  as 
amended  in  1880,  providing  that  on  the  death 
of  either  spouse  a  homestead  declared  upon 
community  property  vests  absolutely  in  the 
survivor,  and  Code  of  CivU  Procedure,  section 
1474,  providing  that  when  tiie  homestead  is 
selected  from  the  separate  property  of  the 
husband,  who  joined  in  its  selection,  on  the 
death  of  the  wife  it  goes  absolutely  to  the 
surviving  husband,  a  husband,  after  his  sec- 
ond marriage,  may  give  a  valid  mortgage  on 
a  homestead  selected  from  his  separate  prop- 
erty during  the  first  marriage. — ^Dickey  v. 
Gibson,  113  Cal.  20,  54  Am.  St.  Bep.  321,  45 
Pac  15. 

[c]  A  widow  may  mortgage  her  interest  in 
a  probate  homestead,  set  apart  out  of  the 
community  property  upon  administration  of 
the  estate  of  her  deceased  husband,  for  the 
use  of  herself  and  two  minor  children;  the 
title  of  which,  subjeet  to  the  homestead,  is 
one-half  in  herself  and  one-fourth  in  each  of 
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the  minora.  Bat  she  cannot  thereby  destroy 
the  homeBtead  quality  of  the  premiaes,  nor 
deprive  the  minora  of  their  right  to  occupy 
it  during  their  minority, — Hodffe  v.  Norton. 
133  Cal.  99,  65  Pac.  123. 

[d]  Code  of  Civil  Procedure,  aection  1408, 
provides  that,  if  deceased  left  also  a  minor 
child  or  children,  one-half  the  real  estate  of 
which  deceased' died  aeiaed  shall  "belong"  to 
his  widow,  and  the  remainder  to  the  child 
or  children.  Section  1485  provides  that  per- 
aona  succeeding  to  the  title  of  "successors 
to  homesteads"  have  all  the  rights  of  the 
persons  whose  interests  they  acquire.  Held, 
that  a  wife,  having  minor  children  by  a 
former,  deceased  husband,  could  convey  to 
her  second  husband  a  certain  60  acres  of 
175  acres  of  land  which  were  set  apart  to 
her  and  her  children  as  a  homestead  out  of 
the  lands  of  her  deceased  husband. — UcEarzy 
T.  Stewart,  80  Pac.  141. 

[e]  A  widow's  mortgage  of  a  homestead  set 
apart  to  her  by  the  probate  conrt  for  the  use 
of  the  family,  under  Code  of  Civil  Procedure, 
section  1465,  is  not  void,  but  foreclosure 
thereof  is  postponed  until  the  youngest  child 
comes  of  age. — Hoppe  v.  Hoppe,  36  Pac  389; 
Fountain  t.  Hoppe,  36  Fae.  389. 

g  114.  tagbXa  of  SnnrlTtiis  Hnsbaiid. 

[a]  A  homestead  declared  by  the  wife  on 
her  separate  property  by  a  declaration  proper 
in  form  and  in  substance,  if  the  property  is 
of  such  a  kind  that  it  could  be  impressed  with 
the  homestead  characteristics,  descends  upon 
her  death  absolutely  to  the  husband. — Young, 
Estate  of,  123  Cal.  337,  55  Pae.  lOlL 

[b]  Code  of  Civil  Procedure,  section  1474, 
providea  that  if  the  homestead  selected  by 
the  husband  and  wife  be  selected  from  com- 
munity property  it  vests  absolutely  in  the  sur- 
vivor on  the  death  of  either  spouse.  A  home- 
stead selected  from  community  property  was 
deeded  to  the  wife  by  a  deed  signed  by  the 
husband  alone,  and  the  wife  alone  deeded  it 
to  a  third  party.  Held,  that  the  deed  from 
the  hnaband  did  not  deatroy  the  homestead, 
nor  the  husband's  right  of  survivorship,  and 
on  the  death  of  the  wife  the  husband,  and 
not  the  wife's  grantee,  was  entitled  to  the 
property.— Pryal  T.  Pry^al,  71  Pac.  802. 

[e]  The  title  acquired  by  a  husband  surviv- 
ing his  wife  who  died  the  owner  of  a  home- 
stead held  not  affected  by  orders  of  the  pro- 
bate court,  made  in  the  administration  of  the 
wife's  estate. — Fisher  v.  Bartholomew  (CaL 
App.),  88  Pae.  608. 

[d]  Under  Code  of  CiTil  Procedure,  section 
1474,  a  husband  surviving  his  wife  who  died 
seised  of  real  estate  as  her  separate  property, 
after  having  declared  that  the  same  was  a 
homestead,  held  to  acquire  title  by  operation 
of  law. — Fisher  Bartholomew  (CaL  App^), 
88  Pac.  608. 

Fob  Authorities  nou  Othsb  States: 

See  25  Cent.  1^  eoli.  2434-2436,  S8  259, 

260. 


§  115.  Blgbts  of  SoTTlTlng  Wlfd. 

[a]  The  wife,  if  surviving  her  husband, 
takes  the  homestead  as  property  set  apart  by 
law  from  her  husband's  estate  for  her  benefit 
and  that  of  her  children,  if  there  be  any.— 
Geo  V.  Moore,  14  CaL  472. 

[b]  Notwithstanding  the  words  "for  the 
use  of  the  family,"  in  the  act  of  1862,  if 
the  widow  survives  the  husband  the  home- 
stead vests  absolutely  in  her,  even  if  there 
are  surviving  children.— Wixom 's  Estate,  In 
re,  36  Cal.  320. 

[c]  Homestead  on  community  property  vesta 
absolutely  in  wife  on  death  of  husband. — 
Mechanics'  etc  Assn.  r.  King,  83  CaL  442. 
23  Pac  376. 

[d]  A  valid  homestead,  selected  by  a  hna- 
band from  his  separate  property,  upon  death 
of  the  husband,  vests  absolutely  in  the  widow 
as  survivor.— Croghan,  Estate  of,  92  CaL  370, 
28  Pac.  570. 

[e]  On  the  death  of  a  husband,  commnnity 
property  on  which  a  homestead  exists  vests 
absolutely  in  the  widow. — Sheeby  v.  Miles.  93 
CaL  888,  28  Pac  104& 

[f]  In  absence  of  minor  children  widow 
takes  absolute  title  to  probate  homestead. — 
Hamilton's  Estate,  120  CaL  427,  52  Pac.  708. 

[g]  Title  of  widow  being  under  homestead 
order  in  fee,  and  not  under  the  devise,  she 
cannot  take  advantage  of  the  provisions  of 
sections  1544  and  1563  of  the  Code  of  Civil 
Procedure,  exempting  specific  devises  from 
the  payment  of  the  debts  of  the  estate.— 
Hnelsman,  Estate  of,  127  Cal.  275.  59  Pac 
779.  . 

[h]  Under  Code  of  Civil  Procedure,  section 
1474,  providing  that  homesteads  shall  vest, 
on  the  death  of  the  husband  or  wife,  abso- 
lutely in  the  survivor,  a  wife's  ownership  in 
fee  of  homestead  property  by  virtue  of  her 
survivorship  was  not  affected  by  an  order  of 
the  superior  conrt,  on  the  death  of  the  hus- 
band, setting  apart  the  property  to  her  as  a 
homestead. — Path's  Estate,  In  re,  132  CaL 
609,  64  Pae.  995. 

[i]  Mortgages  executed  by  a  widow  on 
homestead  property  are  valid  as  to  her  inter- 
est therein,  and  a  purchaser  of  such  property 
at  a  foreclosure  sale  thereof  is  entitled  to 
enter  into  possession  on  the  youngest  child's 
attaining  majority. — ^Hodge  v.  Norton,  133 
Cal.  99,  65  Pac  123. 

[j]  Where  property  covered  by  a  home- 
stead declaration  was  selected  from  eomman- 

ity  property,  it  vested  absolutely  in  the  wife 
on  the  death  of  her  husband. — Hibemia  Sav. 
etc.  Soe.  V,  Hins  (Cal.  App.),  88  Pac  730. 

Fob  Authobitibs  fboh  Other  Statbs: 

Bights  of  nonresident  widow,  in  home- 
stead: 96  Am.  Dec.  412,  note.  Bee, 
also,  25  Cent  Big.,  eoli.  2436-2462,  fiS 
261-270. 
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I  pllft.   Necenlly  for  ExMsnce  of  Minor 

OhUdren. 

[a]  Homestead  may  be  set  apart  to  ose  of 
•nrviviog  spouse  tbousb  there  are  no  minor 
children.— Armstronff,  Estate  of.  80  Oal.  78, 
22  Pac.  79. 

[b]  Where  all  the  children  of  decedent  were 
adults,  the  widow  was  entitled  to  hare  the 
family  residence  set  apart  to  her  as  home- 
stead.— Ballentine's  Estate,  In  re,  Myr.  Prob. 
86. 

[c]  Tn  a  suit  to  foreclose  a  mortgage  on  a 
homestead,  the  burden  of  proof  that  the 
mortgagor  left  no  family  surviving  her,  and 
that  the  homestead  exemption  had  therefore 
terminated,  held  on  the  holder  of  the  mort- 
gage.— Hibemia  Sav.  etc.  8oc.  t.  Hinz  (Cal. 
App.),  88  Pac.  730. 

{  117.   Agreement  of  Separation. 

[a]  Voluntary  separation  of  husband  anA 
wife  will  not,  after  the  husband's  decease, 
deprive  the  widow  of  her  homestead  rights, 
under  the  statute. — Eproaon  ▼.  Wheat,  53  Cal. 
715. 

[b]  A  person  who,  befora  his  marriage,  had 
entered  certain  land  as  a  homestead,  received 
the  patent  after  his  marriage.  The  wife  then 
filed  a  declaration  of  homestead  to  the  land. 
Diiferenees  having  arisen,  an  agreement  was 
entered  into  looking  to  the  division  of  the 
land,  whereby  the  husband  was  to  convey  a 
part  to  the  wife,  and  the  wife  to  release  the 
balance  to  the  husband.  Held,  that  the  land 
was  the  separate  property  of  the  husband,  and 
that,  since  Code  of  Civil  Procedure,  section 
1474,  provides  merely  that  the  homestead 
afaall  vest  absolutely  in  the  snrvivor,  when 
•elected  from  the  eommnnity  property  or  from 
the  separate  property  of  the  person  selecting 
or  joining  therein,  it  must  be  regarded,  under 
the  same  section,  as  having  been  selected 
without  the  consent  of  the  wife,  and  ' '  as 
▼eating  in  her  heirs,  subject  to  the  power  of 
the  court  to  assign  it  for  a  limited  period 
to  the  family  of  the  deceased." — ^Lamb's  Es- 
tate, In  re,  95  CaL  397,  30  Pac.  968. 

[e]  Where  a  husband  and  wife  agree  to 
separate,  divide  their  property,  and  never 
again  live  together,  since  such  agreement  de- 
prives the  wife  of  a  right  to  select  any  part 
of  her  hasband 's  separate  property  as  a  home- 
stead daring  his  life,  she  cannot  claim  a 
homestead  in  such  property  after  his  death. 
Wiekersham     Comeiford,  96  Cal.  438j  81  Pac. 

ass. 

§  118.    bifldeli^  or  Z>esertl(aL 

[a]  Abandonment  and  adultery  on  part  of 
wife  will  not  devest  the  homestead  of  its 
character,  as  such,  nor  will  it  defeat  or  im- 

Kir  her  right  to  it  as  a  homestead. — ^Liea  t. 
I  DUblar,  12  CaL  327. 

[b]  Under  Code  of  Civil  Procedure,  section 
1465,  providing  for  the  setting  aprt  of  a 
komeatead  from  the  leparate  property  of  the 


husband  for  the  use  of  the  surviving  wife 
and  minor  children,  a  surviving  wife  is  not 
entitled  to  such  homestead  unless  she  has 
been  a  member  of  her  husband's  family  im- 
mediately before  and  at  the  time  of  the 
death. — Wickeraham  t.  Comoford,  90  CaL 
433,  31  Pac.  35S. 

[c]  NotoriouB  infidelity  and  absence  from^ 
the  husband  on  the  part  of  the  wife  will  bar' 
her  homestead  rights.— Cameto'i  Estate.  Myr. 
Prob.  42. 

g  119.   Effect  of  Bemarriage. 

[a]  Where  a  widow  is  entitled  to  a  homo- 
stead  in  the  estate  of  her  deceased  husband, 
but  marries  before  an  order  of  the  probate 
court  is  made  setting  apart  such  homestead, 
she  loses  her  right  thereto,  since  probate  act, 
sections  121,  124,  125,  makes  provision  of 
homestead  for  but  two  classes — the  widow 
and  family  of  deceased. — Bolaod's  Estate,  In 
re,  43  CaL  040. 

pb]  Homestead  acquired  by  wife  on  death 
of  former  husband  may  be  used  by  her  for 
her  exclusive  benefit  and  disposed  of  without 
consent  of  second  husband. — Graham  t. 
Stewart,  68  Cal.  379,  9  Pac.  555. 

[e]  On  death  of  husband,  homestead  vests 
absolutely  in  wife,  and-  ia  not  affeeted  by  her 
subsequent  marriage. — Graham  t.  Stewart,  68 

Cal.  379,  9  Pae.  655. 

[d]  A  widow  who  remarries  thereby  loses 
her  rights  to  have  a  homestead  carved  out 
of  the  property  of  the  estate  of  her  deceased 
husband,  and  also  loses  her  right  to  any 
further  family  allowance,  which  then  ter- 
minates without  order  of  court,  so  far  as  she 
individually  is  concerned;  and  children  who 
become  of  age,  without  an  application  for  a 
homestead,  also  lose  their  right  to  have  a 
homestead  set  apart. — Still,  Estate  of,  117 
CaL  609,  49  Pae.  463. 

I  120.  Void  Second  Haxrfage. 

[a]  Where  woman  contracts  second  mar- 
riage upon  supposition,  because  of  first  hus- 
band's  absence  for  five  successive  years,  that 
he  is  dead,  and  such  second  marriage  ia  not 
annulled,  she  cannot  claim  probate  home- 
stead in  estate  of  former  husband  as  his 
widow. — Harrington,  Estate  of,  140  Cal.  244, 
294,  98  Am.  St.  Bep.  51,  73  Pac  1000,  74  Pac. 
136. 

S  121.     —  Waiver,  Bolease  or  Bar. 

[a]  Acceptance  by  widow  of  letters  testa- 
mentary, and  the  fact  that  she  was,  by  the 
will,  made  a  residuary  legatee,  do  not  show 
that  she  waived  her  right  to  have  a  home- 
stead set  apart  by  the  probate  court. — Snlz- 
berger  v.  Sulzberger,  50  Cal.  385. 

[b]  A  bequest  by  a  husband  to  his  wife  in 
lieu  of  a  homestead,  which  is  not  accepted 
by  her,  does  not  affect  her  right  to  have  the 
homestead  set  apart  to  her. — Eproaon  t. 
Wheat,  53  Cal.  715. 
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[el  After  the  death  of  her  busband,  a  widow 
made  a  quitclaim  deed  of  her  interest  in  his 
estate.  Held,  that  this  afforded  no  ground 
for  the  refusal  of  the  probate  court  to  set 
apart  to  her,  by  way  of  homestead,  from  her 
husbaod's  separate  property,  a  portion  of  the 
land  conveyed  by  her  deed. — ^Moore's  Estate, 
In  re,  57  Cal.  437. 

.[A]  An  instmment  exeented  by  testator 

widow  recited  that  in  consideration  of  fifty 
thousand  dollars,  the  amount  of  her  legacy, 
paid  her  by  one  of  the  heira,  she  conveyed  to 
him  all  her  interest  in  testator's  estate;  that 
such  instrument  was  a  conveyance  of  her 
interest  both  as  legatee  and  as  widow  or  heir 
if  the  will  were  revoked.  Held,  not  to  bar 
her  right  to  a  probate  homestead,  as  a 
widow  8  right  to  probate  homestead  is  not  an 
interest  in  land,  and,  consequently,  was  not 
embraced  in  the  conveyance. — Vance's  Estate, 
In  re,  100  Cal.  425,  34  Pac.  1087. 

[e]  Civil  Code,  sections  1384,  1402,  provide 
that  on  the  death  of  a  husband  iBtestate  the 
title  to  one-half  of  the  community  property 
vests  in  the  surviving  wife,  subject  to  the 
debts  and  the  control  of  the  probate  court  for 
purposes  of  administration.  Held,  that  the 
widow  could  not,  by  a  conveyance  of  her  in- 
terest in  the  land  bar  a  homestead  therein  for 
herself  and  children. — Phelan  r.  Smith,  100 
Cal.  158,  34  Pac.  667. 

[f]  In  ejectment  by  a  widow,  who  had  sold 
her  interest  in  community  property,  and  by 
her  daughter,  to  get  possession  of  their  home- 
stead right,  evidence  was  properly  excluded 
that  after  the  death  of  her  husband  the 
widow  purchased  with  ber  separate  funds  a 
lot  in  another  town,  and  resided  there  with 
her  children,  and  declared  a  homestead  there- 
on, which  lot  was  subsequently  sold  by  her 
before  the  application  for  a  homestead  herein, 
for  SQch  right  inured  to  her  and  her  children 
as  a  joint  right,  which  she  could  not  in- 
dividually waive. — Phelan  t.  Smith,  100  CaL 
158,  34  Pac.  667. 

[g]  Civil  Code,  section  3513,  providing  that 
anyone  may  waive  the  advantage  of  law  in- 
tended for  hia  benefit,  has  no  application  to 
show  a  waiver  by  a  surviving  widow  of  her 
homestead  right,  which  vested  through  selec- 
tion, under  Code  of  Civil  Procedure,  section 
1474,  where,  on  her  petition  to  the  court  after 
the  death  of  her  husband,  the  same  homestead 
was  declared  to  be  set  apart  to  the  use  of  the 
family  of  deceased  and  withdrawn  from  ad- 
ministration.—Saddlemire  v.  Stockton  Sav- 
ings etc.  Soc,  144  Cal.  650,  79  Pac.  381. 

[h]  A  surviving  wife,  by  qualifying  as  ex- 
ecutrix of  her  deceased  husband,  does  not 
waive  her  right  to  a  homestead.— Firth's  Es- 
tate, In  re,  145  Cal.  236,  78  Pac.  643. 

I  122.  By  Acceptance  of  Devise. 

[a]  Where  a  testator  devises  to  hia  wife  a 
portion  of  his  property,  provided  she  elects 
to  accept  it  in  lieu  of  what  the  law  may  set 
aside  to  her,  and  she  accepts  the  devise,  both 
■he  aad  1^  graateee  ere  estopped  from  set* 


ting  up  title  to  a  homestead  which  the  law 
would  have  set  aside  to  her. — Etehebome  ^. 
Auzerais,  45  Cal.  121. 

[b]  'Where  a  widow  accepts  a  devise,  given 
on  condition  that  she  elected  to  take  it  in 
lieu  of  what  the  law  might  set  aaide  to  her, 
'she  and  her  grantees  are  estopped  from  set- 
ting up  title  to  a  homestead  which  tlie  law 
would  have  set  aside.- Kteheborne  t.  Au- 
zerais, 45  CaL  12L 


§  123.  BU^ts  of  OhUdren  or  Beixs. 

[a]  Homestead  right  is  as  much  for  benefit 
of  children  as  for  the  benefit  of  the  wife. — 
Lies  V.  Be  Diablar,  12  Cal.  327. 

[b]  Under  homestead  act  of  1S62,  the  chil- 
dren of  the  deceased  husband  or  wife  do  not 
inherit  any  interest  in  the  homestead,  but 
it  vests  absolutely  in  the  survivor. — Bieh  t. 
Tubbs,  41  Cal.  34. 

[c]  Under  homestead  act  of  1860,  section  4, 
providing  that  on  the  death  of  husband  or 
wife  the  homestead  shall  be  set  apart  for  the 
benefit  of  the  survivor  and  his  or  her  legiti- 
mate children,  the  children  are  entitled  to 
take  an  Interest  in  the  homestead  on  the 
death  of  either  husband  or  wife. — Bich  v. 
Tubbs,  41  Cal.  84. 

[d]  Homestead  declaration  of  wife  alone  on 
separate  property  of  husband  does  not  affect 
title  of  heirs  to  it. — Qrowell  ▼.  Seybolt,  82 
Cal.  10,  22  Pac.  938. 

[e]  Under  Civil  Code,  section  1265,  provid- 
ing that,  upon  the  death  of  one  of  the  spouses, 
the  homestead  vests  in  the  survivor  if  it  had 
been  selected  from  community  property,  the 
children  of  homesteaders,  upon  the  death  of 
their  father,  acquire  no  interest  by  succes- 
sion as  his  heirs  at  law  in  a  homestead  so 
selected,  and  hence  no  equity  vests  in  them  to 
redeem  from  the  foreclosure  of  a  mortgage  on 
such  homestead. — Collins  t.  Scott,  100  CaL 
446,  34  Pac.  1085. 

[f]  Where  real  estate  devised  by  a  testator 
in  trust  as  his  separate  property  is  set  apart 
to  bis  widow  and  minor  child  during  her 
widowhood  as  a  homestead,  the  title  to  such 
homestead  vests  in  the  heirs  of  the  deceased 
under  section  1468  of  the  Code  of  Civil  Pro- 
cedure, subject  to  the  order  setting  apart  the 
homestead,  and  the  word  ' '  heirs ' '  used  in 
that  section  of  the  code  cannot  be  construed 
so  as  to  include  devisees  named  in  the  will 
of  the  testator;  but  must  be  construed  as  a 
limitation  upon  the  testamentary  power  of 
the  testator  as  to  separate  property  upon 
which  the  homestead  character  is  impressed 
by  order  of  the  court,  and  removes  from  the 
disposition  .of  the  will  any  property  selected 
and  set  apart  to  the  widow  and  children  as  a 
homestead,  regardless  of  any  excess  in  the 
estimated  value  of  the  homestead. — Walker- 
ley,  Estate  of,  108  OaL  687,  49  Am.  8t.  Bep. 
97,  41  Pac  778. 

[g]  Under  Code  of  Civil  Procedure,  section 
1465,  providing  that  ou  admiuistratloB  "the 
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court  moit  wleet,  designate^  and  iet  apart, 
and  canM  to  b«  recorded,  a  homestead  for  the 
use  of  ...  .  the  minor  children,"  the  right 
of  a  minor  child  to  such  homestead  is  in- 
dependent of,  and  not  abridged  by,  the  gen- 
eral debts  of  the  estate,  or  ue  claims  of  the 
administratrix. — Still 's  Estate,  In  re.  117  Cat 
509,  49  Pac.  463. 

[h]  Bights  of  widow,  as  snceeesor  to  one- 
half  of  the  communi^  pro^rty,  npon  the 
death  of  the  hasband,  are  snbject  to  the  right 
of  a  minor  child  to  have  a  probate  homestead 
e&rved  out  of  the  community  property,  the 
homestead  being  one  of  the  burdens  upon  the 
community  property,  subject  to  which  the 
surviving  wife  takes  her  interest  therein;  and 
the  widow  has  no  title  as  tenant  in  common, 
which,  during  the  administration  of  the  es- 
tate, is  not  subject  to  the  probate  homestead. 
StiU,  Estate  of,  117  CaL  609,  49  Pae.  463. 

[i]  Interest  of  minor  and  adult  children  In 
probate  bomeatead  ia  absolute,  vested  and  sal- 
able.—HamUton's  Estate,  180  Cal.  428,  62 
Pac.  708. 

[j]  A  conveyance  of  the  Interest  of  a  child 
in  the  homestead  of  a  deceased  parent  will 
not  constitute  the  grantee  a  tenant  in  com- 
mon with  the  surviving  parent,  and  entitle 
him,  as  such,  to  shue  the  possession  of  the 
homestead  with  such  parent. — ^Moore  v.  Hoff- 
man, 125  CaL  90,  73  Am.  St.  Bap.  27,  67  Pac 
769. 

[k]  Upon  a  deed  from  the  surviving  wife  to 
her  daughter,  the  daughter  took  directly  from 
her  mother,  and  not  by  virtue  of  the  order 
setting  apart  the  homestead. — Vandall  t. 
Teague,  142  CaJ.  471,  76  Pac  35. 

[11  In  a  complaint  by  |daintiib,  u  children 
and  heirs  at  law  of  a  deceased  owner  of  real 
estate,  to  quiet  title  in  plaintiffs  thereto,  the 
property  was  described  as  occupied  by  de- 
ceased and  his  family  at  the  time  of  his 
death  under  a  declaration  of  intent  to  claim 
the  same  as  a  homeBtead.  It  was  alleged, 
also,  that  deceased  left  a  widow  surviving,  in 
favor  of  whom,  on  her  petition,  the  court  set 
apart  the  property  to  the  use  of  the  family 
of  deceased  and  adjudged  that  the  property 
should  not  be  subject  to  administration,  and 
that  the  widow  thereafter  borrowed  money 
from  defendant  and  executed  a  deed  of  trust 
on  the  property  to  secure  the  loan,  which  deed 
the  plaintiffs  were  induced  to  sign  through 
fraudulent  representations.  The  widow  was 
not  made  a  party.  Held,  that  at,  under  Code 
of  Civil  Procedure,  section  1474,  providing 
that,  where  a  homestead  is  selected  by  the 
husband  and  wife  during  coverture  and  re- 
corded, it  vests  on  the  death  of  either  abso- 
lutely in  the  survivor,  plaintiffs  showed  no 
'  right  to  maintain  the  action. — Saddlemire  v. 
Stockton  Savings  etc  Soc,  144  CaL  650,  79 
Pac.  381. 

Foe  AuTHOBims  nou  Othkb  Statxs: 

66  L.  B.  A.  33,  note.    See,  also,  25  Oent. 
Dig.,  eolc  2462-2468,  271-280. 


g  124.   Absent  Heits. 

[a]  That  minor  children  of  a  decedent  were 
temporarily  absent  from  the  state  at  the  bear- 
ing of  a  petition  to  set  apart  a  homestead  for 
them  did  not  deprive  them  of  the  right  to 
have  a  homestead  set  apart  or  take  from  the 
court  the  power  to  make  the  order. — Pohl- , 
mann'i  Estate,  la  re  (CaL  App.},  84  Pae.  364. 

I  186.   Total  Orphans. 

[a]  Code  of  Civil  Procedure,  section  1465, 
held  to  give  the  court  power  to  set  apart  a 
homestead  for  minor  children  having  no  liv- 
ing parent. — Pohlmann's  Estate,  In  re  (Ci^ 
App.),  84  Pac  354. 

S  1S6.   Bfftet  Of  AdalteE7  or  Doserttoi^ 

of  Parent. 

[a]  Adultery  or  abandonment  by  wife  does 
not  affect  the  homestead  right  of  children. — 
Lies  T.  De  Diablar,  J&  CaL  327. 

§  Iflt.   Effect  of  Divorce. 

[a]  On  an  application  to  set  apart  a  home- 
stead, it  appeared  that  petitioner  was  the 
child  of  a  woman  who  was  divorced  from  her 
husband.  It  did  not  appear  that  at  the  time 
of  his  birth  his  mother  had  separated  from 
her  husband,  and  was  living  with  deceased, 
nor  was  there  any  evidence  of  his  adoption 
by  the  latter.  Held,  that  the  petitioner  was 
the  child  of  the  lawful  husband,  and  there- 
fore not  entitled  to  the  order  claimed. — 
Bomero's  Estate,  In  re,  76  Cal.  379,  17  Pac. 
484. 

S  128.    Transmission  t<B  SnrrlTor  oc 

Heirs  of  Community. 

[a]  If  a  homestead  dedicated  on  common 
property  under  act  of  1851  terminates  by  the 
death  of  the  wife,  her  interest  in  the  prop- 
erty immediatel;^  vests  in  her  children,  who 
become  tenants  in  common  with  their  father. 
Johnston  v.  Bush,  49  Cal.  198. 

[b]  Where  a  husband  and  wife  had  dedi- 
cated as  a  homestead  property  under  act  ot 
1851,  the  wife  died  in  1859,  and  the  husband 
married  a  second  time,  and  declared  a  home- 
stead under  act  of  1860,  the  children  of  the 
first  marriage  were  not,  by  this  declaration 
of  homestead,  deprived  of  the  interest  in  the 
homestead  property  which  they  inherited  on 
the  death  of  their  mother. — Johnston  v.  Bush, 
49  Cal.  198. 

[o]  Where  a  homestead  claim  dedicated  on 
common  property  survived  to  the  husband  as 
head  of  the  family,  the  children  are  not 
thereby  deprived  of  their  interest  in  the 
property  which  they  inherited  from  their 
mother,  but  hold  it  subject  to  the  homestead 
elaim  of  the  mother;  and  when  that  claim  is 
abandoned,  ■  or  ceases  to  exist,  they  are  en- 
titled to  the  immediate  possesrion  of  their 
undivided  interest  of  the  property.— Johnatoa 
v.  Bush,  49  CaL  108. 
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[d]  Where  a  homestead  te  selected,  while 
the  husband  and  wife  are  both  living,  out  of 
the  separate  property  of  either,  it  vests,  on 
the  death  of  the  person  from  whose  property 
it  was  selected,  in  his  or  her  heirs,  subject  to 
the  power  of  the  court  to  asaigB  it  for  a  lim- 
ited period  to  the  family  of  the  decedent. — 
Mawflon  y.  Mawson^  50  Cal.  539, 

[e]  Homestead  act  of  1862,  section  4,  pro- 
vides that  the  homestead  selected  by  the  hus- 
band and  wife  shall  vest  absolutely  in  the 
survivor,  free  from  liabilities  previous  to  the 
death  of  the  husband  or  wife.  Held,  that  the 
netting  apart  of  property  by  the  probate  court 
Hs  a  homestead  for  the  benefit  of  a  snrviving 
hasband  and  children  does  not  vest  title  in 
the  children,  so  aa  to  render  the  property  so 
set  apart  exempt  from  the  debts  of  the  sur- 
viving husband  coiitracted  after  the  death  of 

■the  wife. — Watson  t.  His  Creditors,  58  Cal. 
656. 

[f]  Act  of  1860  (Stats.  1860,  p.  311)  re> 
quired  homesteads  to  be  selected  by  the  hus- 
band or  wife  and  a  declaration  to  be  recorded. 
Section  I  made  the  husband  and  wife  joist 
tenants,  and  section  4  provided  that  the  home- 
stead should  on  the  death  of  one  of  them  be 
set  aside  to  the  other  and  bis  or  her  children. 
Held,  that  section  4  modified  the  joint  ten- 
ancy of  the  husband  and  wife  created  by 
section  1,  so  that,  on  the  death  of  either,  one- 
half  of  the  estate  descends  to  the  survtvor, 
f^nd  one-half  to  the  children  of  the  deceased. 
Levins  v.  Bovegno,  71  Cal.  273,  12  Pac.  161. 

[g]  Code  of  Civil  Procedure,  section  1468, 
prior  to  April,  1880,  provided  that  when 
property  was  set  apart  for  the  use  of  the 
family  the  widow  should  take  one-half,  and 
the  minor  children  one-half.  Held,  that  under 
the  section  as -amended  in  April,  1880,  pro- 
viding that  property  set  apart  for  the  use  of 
the  family  should  be  "for  the  benefit  of  the 
several  parties,"  the  widow  and  each  of  the 
minor  children  took  eqnal  shares  as  tenants  in 
common.— Sheehy  t.  Miles,  93  OaL  288,  28 
Pac.  1046. 

[h]  As  under  Civil  Code,  soction  1265,  th« 
title  to  a  homestead  selected  from  community 
property  vests,  on  the  death  of  one  of  the 
spouses,  in  the  survivor,  the  heirs  of  a  de- 
ceased  spouse  are  not  necessary  parties  de- 
fendant to  an  action  to  foreclose  a  mortgage 
on  the  homestead,  brought  after  the  death  of 
such  spouse.— Collins  t.  Scott,  100  CaL  410, 
34  Pac.  1085. 


§  129.   Homestead  Oarred  Out  of  SepUr 

ate  Property  of  Parent. 

[a]  Where  the  probate  court,  after  the 
death  of  the  husband,  sets  apart  a  home- 
stead out  of  the  separate  estate  of  the  de- 
cedent, it  vesta  in  the  surviving  wife,  if  there 
are  no  minor  children. — Mawson  t.  Mawson, 
50  Cal.  539. 

[b]  Where  the  probate  court,  after  the 
death  of  the  husband,  sets  apart  a  home- 
stead out  of  the  separate  estate  of  decedent. 


it  vesta,  in  case  there  is  a  minor  child  or 
children,  one-half  in  the  widow  and  the  other 
half  in  the  child  or  children  in  equal  propor- 
tions.— Mawson  v.  Mawson,  50  Cal.  539. 

[c]  Title  to  probate  homestead  on  separate 
property  of  husband  vesta  in  his  heirs,  subject 
to  order  setting  it  apart.— Liord  v.  Lord,  65 
Cal.  87,  3  Pac.  96. 

[d]  Homestead  on  wife's  separate  property 
descends  to  her  heirs. — ^Beck  T.  Soward,  76 
Cal.  531,  18  Pac.  560. 

[e]  Section  1468  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1881,  providing  for 
the  setting  apart  of  a  homestead  by  the  court, 
and  that  "if  the  property  set'  apart  be  a 
homestead  selected  from  the  separate  prop- 
erty of  the  deceased,  the  court  can  only  set  it 
apart  for  a  limited  period,  to  be  designated  in 
the  order,  and  the  title  vests  in  the  heirs  of 
the  deceased,  snbject  to  sueh  order,"  applies 
to  probate  homesteads  selected  and  set  apart 
by  the  court;  and  it  is  proper  for  the  court  in 
such  case  to  set  apart  the  homestead  for  and 
during  the  lifetime  of  the  survivor,  and  not 
absolutely,  and  it  has  no  power  to  set  it  apart 
except  for  a  limited  period. — Schmidt,  Estate 
of,  94  CaL  334,  2B  Pwi.  714. 

[f]  The  fact  that  a  wife,  who  has  selected  a 
homestead  from  the  separate  property  of  the 
husband,  afterward  acquires  title  to  the  prop-  " 
erty  by  deed  from  the  husband,  does  not  ren- 
der the  selection  one  from  her  separate  prop- 
erty, within  the  meaning  of  Code  of  Civil  Pro- 
cedure, section  1474,  so  as  to  vest  an  absolute 
title  in  the  husband  on  his  survivorship. — 
Lamb's  Estate,  95  CaL  397,  30  Pae.  S68. 

§  130.  DoratloiL 

[a]  Homestead  in  husband's  separate  prop- 
erty cannot  be  set  apart  to'  widow  for  longer 
period  than  during  her  life. — Hutchinson  t. 
McNally,  85  Cal.  621,  23  Pac.  132. 

Fob  Authoritibs  roh  Otheb  Statu: 

See  25  Cent  Dig.,  eols.  £468,  8479,  281- 


S  ISl.   BUnorltj  of  Otaildren. 

[a]  Code  of  Civil  Procedure,  section  1465, 
provides  that  the  homestead  set  apart  after 
the  death  of  one  of  the  parents  is  "for  the 
use  of  the  surviving  husband  or  wife  and  the 
minor  children. ' '  Held  that,  where  the  order 
of  the  court  set  the  homestead  apart  to  the 
wife  for  the  "use  of  the  family,"  she  could 
not  destroy  its  quality  as  a  homestead  until 
the  children  arrived  at  majority. — Hoppe  v. 
Hoppe,  104  CaL  94,  37  Pac.  894;  Fountain  T. 
Hoppe,  104  CaL  94,  37  Pae.  894. 

[b]  A  purchaser  at  the  foreclosure  eale 
of  a  mortgage  of  the  interest  of  the 
widow  in  the  homestead  set  apart  for 
the  family  by  the  probate  court  can 
obtain  no  rights  as  against  the  minor 
children,  and  the  court  in  the  fore- 
closure proceedings,  can  have  no  right  bj 
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resson  of  any  covenant  in  the  mortgage,  or 
allegation  in  the  complaint,  to  make  anj 
order  or  direct  any  act  which  would  affect  the 
rights  of  any  of  the  minor  children. — ^Hoppe 
T.  Hoppe,  104  Cal.  94,  37  Pac.  894. 

[c]  An  action  for  the  partition  of  a  home- 
stead set  apart  for  the  "use  of  the  surviving 
wife  and  minor  children"  (Code  Civ.  Proc, 
see.  1465)  will  not  He  until  the  children  have 
reached  their  majority. — Hoppe  v.  Hoppe,  104 
Cal.  94,  37  Pac.  894;  Ponntain  t.  Hoppe,  104 
Cal.  94,  37  Pac.  894. 

[d]  A  decree  setting  apart  a  homestead  for 
the  use  of  the  family  of  the  decedent,  where 
no  homestead  has  been  selected,  designated, 
or  recorded  in  the  lifetime  of  the  husband, 
vests  the  title  to  the  homestead  in  the  widow 
and  minor  children;  and  it  must  remain  as  a 
homestead,  without  any  power  in  either  of 
the  parties  interested  to  destroy  its  quali^ 
as  a  homestead,  until  after  all  of  the  children 
shall  have  arrived  at  majority. — ^Hoppe  r. 
Hoppe,  104  CaL  94,  87  Pac  894. 

S  132.  Property  Subject  to  Apprq^latloii— 
In  General. 

[a]  If  the  property  to  be  set  apart  as  s 
homestead  is  encumbered,  by  mortgage  liens, 
and  cannot  be  partitioned  without  niateriai 
injury,  the  probate  court  may  direct  it  to  be 
sold  subject  to  the  liens  of  the  mortgages,  and 
the  homestead  to  be  set  apart  out  of  the  pro- 
ceeds.— MeCauley,  Estate  of,  50  CaL  544.  . 

[b]  On  the  death  of  the  husband  the  home- 
stead to  be  set  aside  for  the  benefit  of  the  sur- 
viving wife,  under  the  provisions  of  section 
1465  of  the  Code  of  Civil  Procedure,  should  be 
selected  by  the  court  from  the  community 
property  if  there  be  any,  and  not  from  the 
separate  property  of  the  husband. — Lord  t. 
Lox<^  60  CaL  84,  8  Pac.  96. 

[e]  Under  Code  of  Civil  Procedure,  section 
1465,  which  provides  that,  where  no  home- 
stead has  been  selected,  the  court  must  select 
one  ont  of  the  common  property,  or,  if  there 
be  no  common  property,  then  out  of  the  land 
of  decedent,  the  court  cannot  set  apart  a 
homestead  consisting  of  both  common  prop- 
erty and  the  property  of  the  decedent,  though 
mil  are  covered  by  a  single  mortgage. — ^Lord 
V.  Lord,  65  Cal.  84,  3  Pac.  96. 

[d]  Homestead  may  be  carved  out  of  any 

ftroperty  of  decedent  which  is  capable  of  be- 
ng  made  a  homestead. — Bowman,  In  re,  69 
Cal.  246,  10  Pac.  412. 

[e]  In  a  proceeding  under  section  1465  of 
the  Code  of  Civil  Procedure,  if  no  homestead 
has  been  selected  by  the  parties  during  mar- 
riage, homestead  not  exceeding  five  thousand 
dollars  in  value  may  be  set  apart  for  use  of 
the  surviving  wife  out  of  the  common  prop- 
erty of  the  deceased,  thou^  there  are  no 
minor  children. — Kearney  v.  Kearney,  78  CaL 
591,  15  Pac  769. 

[f]  A  homestead  declared  by  the  wife  upon 
the  separate  propsrty  of  the  husband,  in  his 


lifetime^  is  properly  set  apart  from  his  estate, 
after  his  death,  to  the  widow,  for  a  limited 
period  only. — Burrows,  Estate  of,  136  Cal. 
113,  68  Pac  488. 

§  133.   Family  Basldenee. 

[a]  Civil  Code,  section  1237,  defines  a  home- 
stead as  the  dwelling-house  in  which  the 
claimant  resides,  and  the  land  on  which  the 
same  is  situated,  selected  as  provided.  Sec- 
tion 1263  requires  the  declaration  of  home- 
stead to  state  that  the  claimant  "is  residing 
on  the  premises  and  claims  them  as  a  home- 
stead." Act  of  1860  exempted  "the  home- 
stead, consisting  of  a  quantity  of  land  to- 
gether with  the  dwelling-house  thereon,  .... 
to  be  selected  by  the  husband  and  wife,  or 
cither  of  them."  In  proceedings  by  a  widow 
to  have  a  homestead  set  apart  to  her  out  of 
her  deceased  husband's  estate,  it  appeared 
that  darii^  the  husband's  lifetime  the  hus- 
band and  wife  recorded  their  joint  homestead 
declaration,  claiming  a  tract  of  land,  and  two 
booses  thereon,  as  a  homestead.  Of  this  tract 
the  larger  part  was  at  that  time  rented  to  a 
tenant,  who  farmed  it,  and  occupied  the  farm- 
house under  a  lease  from  the  husband's  an- 
cestor, the  term  of  which  was  unexpired  at 
decedent's  death.  The  husband,  till  his  de- 
cease, occupied  the  other  house,  with  five 
acres  of  land  adjoining  it.  Held,  the  widow 
was  entitled  to  have  set  aside  to  her,  as  a 
homestead,  only  the  house  in  which  she  and 
her  husband  lived,  together  with  the  -  five 
acres  on  which  it  was  situated.— Orowey,  In 
re,  71  Cal.  300,  12  Pac.  230. 

[b]  Under  Code  of  Civil  Procedure,  section 
1465,  authorizing  a  homestead  to  be  set  apart 
for  the  surviving  wife  of  a  deceased  husband 
ont  of  their  common  property,  if  any,  and,  if 
not,  out  of  the  separate  property  of  the  latter, 
premises  suitable  and  proper  for  a  homestead 
may  be  so  designated,  though  they  were  not, 
at  the  husband's  death,  or  at  any  time  after- 
ward, used  for  a  dwelling,  but  were  used  in 
part  for  a  store,  an  office,  and  for  storage 
purposes. — Sharp,  In  re,  78  CaL  483,  21  Pac 
182. 

[c]  To  entitle  a  wife  to  homestead,  her  resi- 
dence must  be  actual  and  continuous  to  the 
date  of  her  husband's  death. — Cameto's  Es- 
tate, Myr.  Prob.  42, 

§  134.   Separate  Tracts. 

[al  Different  tracts  of  land  widely  separ- 
ated cannot  be  set  apart  as  homestead. — 
Armstrong's  Estate,  80  CaL  74,  22  Pac.  79. 

8  136.  .         Property  not  OlaJmed  hy  De- 
cedent. 

[a]  The  amendments  to  the  homestead  law 
extended  the  time  of  filing  declarations  of 
homestead  to  June  1,  1862.  A  widow,  whose 
husband  died  Ifareh  80,  186^  cannot  claim 
homestead  against  his  creditors,  unless  the 
declaration  was  filed  before  the  time  ap- 
pointed by  the  statute  expired. — ^Seed's  Es- 
tate, 23  CaL  410. 


Digitized  by  Google 


2664 


HOMESTEAD,  m,  %%  136-141. 


[b]  Under  section  121  of  the  probate  act,  as 
amended  in  Statutes  of  1866,  page  851,  and 
referred  to  in  section  124,  the  widow  or  minor 
children  of  the  deceased  are  entitled  to  have 
a  homestead  set  apart,'  etc.,  even  though  it 
had  never  been  occupied,  selected,  or  re- 
corded hj  him  u  8QcL — ^BuBse's  Estate,  35 
Cal.  310. 

[e]  Premises  suitable  for  homestead  are 
properlj  set  apart  to  widow  though  previously 
used  for  business  purposes. — Sharp,  Estate  of, 
78  Cal.  485,  21  Pac.  182. 

[d]  Under  Code  of  Civil  Procedure,  section 
1465,  the  court  held  authorized  to  set  apart  a 
homestead  for  minor  children  of  a  decedent 
out  of  real  estate  on  which  decedent  never 
resided.— Pohlmann's  Estate  (Cal.  App.),  84 
Pac  354. 


Bem  Olalned  Ixy  Decedent. 

[a]  Property  eanaot  be  set  off  to  the  widow 
as  a  homestead  which  eoald  not  have  been 
claimed  as  such  by  the  decadent  prior  to  his 
death. — Kingsley  v.  Kingaley,  39  Cal.  665; 
Noah,  Estate  of,  73  Cal.  590,  2  Am.  8t.  Rep. 
834,  15  Pac.  290;  Ackerman,  In  re,  80  Cal.  210, 
22  Pac.  141;  Wickersham  v.  Comerford,  96 
Cal.  433,  31  Pac.  358;  Carriger's  Estate,  107 
Cal.  618,  40  Fae.  1032. 

[b]  M.  died  making  no  provision  in  bis  will 

ftyr  his  widow,  leaving  no  community  prop- 
erty, and  a  four-story  brick  business  block, 
valued  at  twenty-five  thousand  dollars,  his 
only  separate  real  property.  This  could  not 
be  divided  without  material  loss.  No  home- 
stead was  set  apart  during  the  husband's  life- 
time. The  widow  applied  to  the  court  to  set 
one  apart,  under  Code  of  Civil  Procedure,  sec- 
tion 1465,  providing  that  the  conrt  shall  set 
apart  a  homestead,  none  having  been  selected 
during  the  lifetime  of  deceased,  out  of  his 
real  estate.  Held,  as  the  property  in  question 
was  of  such  nature  that  it  could  not  have 
been  selected  as  a  homestead  during  the  life- 
time of  deceased,  the  petition  was  properly 
denied.— Noah's  Estate,  In  re,  73  Cal.  590,  2 
Am.  St  Bep.  834,  15  Pae.  290. 

I  137.   ParfenaiBllip  Fruysily. 

[a]  Partnership  property  is  not  available  as 
a  homestead,  and  cannot  be  set  apart  to 
widow.— Kingsley  v.  Kingsley,  39  Cal.  665. 

I  138,   Property  Held  In  Common. 

[a]  If  a  husband  owns  an  undivided  interest 
'  in  land,  aa  a  tenant  in  common  with  others, 
I  and  is  living  on  it  with  his  family,  bis  wife 
I  may  claim  a  homestead  on  it  to  the  extent  of 
i  the  husband's  undivided  interest,  and  to  the 

extent  in  value  of  five  thousand  dollars.—* 
Higgins  V.  Higgins,  46  CaL  259. 

[b]  Where  a  husband  and  wife  lived  over  a 
shop  which  he  and  his  business  partner  owned 
as  tenants  in  common,  they  did  not  have  such 
exclusive  eocupation  of  such  premises  as 


would  entitle  the  wife,  after  the  death  of  the 

husband,  to  claim  them  as  a  homestead,  under 
act  of  March  8,  1868  (Stats.  1867-68,  p.  116), 
giving  a  tenant  in  common  the  right  U)  claim 
a  homestead  to  the  extent  of  his  interest^' 
Cameto's  Estate,  In  re,  Myr.  Prob.  42. 

§  139.   Unocenpied  Land. 

[a]  Under  Code  of  Civil  Proeednre,  section 

1465,  authorizing  the  probate  court  to  set 
aside  a  homestead  when  none  has  been  select- 
ed, designated,  and  recorded  during  the  life- 
time of  the  spouses,  farming  land  on  which 
there  is  no  dwelling-bouse  nor  building  that 
could  be  used  as  a  nomeBtead,''and  on  which 
neither  the  petitioner  nor  her  hufband  lived 
at  the  time  of  the  latter 's  death,  cannot  be 
so  set  aside. — Qallag^er's  Estate,  In  re,  134 
Cal.  96,  66  Pac.  70. 

I  140.   Money  In  Lien  of  Homestead. 

[a]  Probate  court  has  no  authority  to  set 
apart  money  to  a  widow  in  lieu  of  a  home- 
stead.—Isaacs,  In  re,  30  Cal.  105. 

[b]  Where  there  is  not  property  belonging 
to  the  estate  of  the  deceased  husband  out  of 
which  a  homestead  can  be  set  apart  to  the 
surviving  wife  the  court  ha:  no  power  to 
order  that  a  sum  of- money  be  paid  her  in  lieu 
of  the  homestead. — Noah's  Estate,  73  CaL 
690,  2  Am.  St.  Bep.  884,  16  Pw.  290; 

§  141.  Valno  and  Amount. 

[a]  Homestead  of  less  value  than  Ave  thou* 
sand  dollars  when  selected  goes  absolutely 

to  the  survivor,  though  worth  more  than  that 
sum  at  time  of  death. — Burdick,  In  re,  76 
Cal.  641,  18  Pae.  805:  Fowler's  Estate,  20 
Fae.  81. 

[b]  Value  of  probate  homestead  is  within 
discretion  of  court,  and  not  limited  to  Ave 
thousand  dollars. — ^Walkerly,  Estate  of,  81 
Cal.  583,  22  Fae.  888,  880. 

[c]  Defendant,  who  had  not  made  any  dec- 
laration of  homestead  during  his  life,  left 
an  estate  worth  five  hundred  thousand  dol- 
lars. The  homestead  occupied  by  the  family 
at  his  death  was  worth  eighteen  thousand 
dollars,  and  was  indivisible.  Held,  that  it 
was  not  an  abuse  of  the  court's  discretion  to 
set  it  apart  for  the  family,  though  liberal  pro- 
visions had  been  made  for  them  by  the  will. 
Walkerly's  Estate,  81  CaL  579,  22  Pae.  888, 
889. 

[dl  Under  Code  of  Civil  Proeednre,  eeetion 
1465,  which  provides  that,  in  ease  no  home- 
stead has  been  selected  by  a  married  man  in 
his  lifetime,  the  court  must  select,  set  apart, 
and  cause  to  be  recorded,  a  homestead  for  the 
use  of  the  surviving  wife,  the  court  may  set 
apart  one  exceeding  five  thousand  dollars  in 
value.— Smith  v.  Smith,  99  CaL  449,  84  Fae. 
77. 

[e]  Where  the  value  of  an  estate  is  eighty- 
five  thousand  dollars  in  excess  of  debts  and 
expenses  of  administratios,  it  is  not  an  abuso 
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of  discretion  to  wt  ftpart  as  s  homestead  to 
the  Burriving  wife,  out  of  the  eoiiimiiiiit7 

f>roperty,  premises  worth  ten  thousand  dol- 
ara,  which  were  oeeupied  bj  deceased  and  hia 
family  in  his  lifetime,  and  which  are  in- 
divisible.—Smith  T.  Smith,  M  CaL  449,  84 
PM.  77.  ' 

[f]  In  determining  the  eoireetness  of  an 
order  setting  apart  a  homestead  out  of  the 
separate  estate  of  the  decedent  the  eharaeter 
of  the  estate,  ita  amount  and  condition  at 
the  time  of  the  application  or  of  the  hear- 
ing thereon,  and  the  rights  of  the  creditors  aa 
then  appearing,  viewed  as  subordinate  to  the 
right  of  the  family  to  the  protection  of  a 
home  are  to  be  considered;  and  an  order 
which  might  haT«  been  supported  at  the  out- 
set of  an  administration  may  not  be  supported 
where  it  is  clear  that  the  estate  has  become 
insolTent. — ^Adams,  Estate  of,  128  CaL  380, 
57  Pac  569,  60  Pae.  966. 

[g]  Where  it  appears  that  an  estate  is  in- 
solvent, and  that  lands  belonging  to  it  were 
80  situated  that  they  could  be  otherwise 
divided,  it  is  an  abuse  of  discretion  to  set 
aside  to  a  widow  and  minor  children  lands 
valued  at  over  eleven  thousand  dollars  as  a 
homestead,  aa  against  creditors,  on  the  ground 
that  such  allowance  is  necessary  for  the 
"support"  of  the  widow  and  children;  since 
Code  of  Civil  Procedure,  section  1465,  pro- 
vides only  that  such  homestead  be  set  aside 
for  the  "use"  of  the  family,  and  section 
1466  limits  any  additional  allowance  for  main- 
teuanee  to  one  year  in  the  case  of  an  insol- 
vent estate,  an  exempt  homestead  claimable 
in  the  lifetime  of  a  debtor  being  limited  to 

,  five  thousand  dollars  in  value. — ^Adams  v. 
Bank  of  Woodland,  128  CaL  380,  60  Pac.  965. 

[h]  The  evidence  showed  that  a  homestead 
for  life  only,  set  apart  to  a  widow  with  four 
minor  children  to  support,  and  no  means  of 
her  own,  consisted  of  two  hundred  and  fifteen 
acres  of  arable  land,  on  which  were  situated 
the  dwelling-house,  barn,  onthouses,  etc.,  to- 
gether with  abont  eighty-five  acres  adjoining, 
of  little,  if  any,  value.  Held,  that  the  court 
did  not  abuse  its  discretion  in  making  the 
order  setting  apart  such  homestead. — Adams' 
Estate,  In  re,  128  Cal.  380,  57  Pae.  569. 

[ij  It  is  no  objection  to  an  order  creating  a 
probate  homestead  that  the  homestead  ex- 
ceeded five  thousand  dollars  in  value.— 
Adama*  Estate,  In  re,  128  Cal.  880,  57  Pae. 
939. 

[j]  There  is  no  limitation  of  value  of  pro- 
bate homestead. — Levy's  Estate,  141  CaL  652, 
99  Am.  St.  Sep.  92,  75  Pac.  301. 

[k]  Entire  estate  of  deceased  may  be  set 
apart  as  homestead  regardless  of  rights  of 
creditors,  heirs  and  devisees — Levy's  Estate, 
141  Cal.  652,  99  Am.  St.  Bep.  92,  75  Pae.  SOL 

[1]  The  probate  eonrt,  in  setting  aside  cer- 
tain  property  to  the  surviving  wife,  as  a 
homestead,  cannot  be  held  to  have  abused  its 
discretion,  where  the  homestead  awarded  is 
mnch  lest  in  value  than  her  interest  would 


have  been  under  the  dower  law. — ^Firth'a 
Estate,  In  re,  145  Cal.  236,  78  Pae.  643. 

[m]  Property  claimed  as  homestead  was 
worth  more  than  five  thousand  dollars.  The 
widow  and  adminiBtratrix  continued  to  oc- 
cupy it  after  the  return  of  the  inventory. 
Held,  that  she  should  be  charged  with  rent 
proportionally  on  its  value  in  excess  of  five 
thousand  doIlan^Titeomb's  Estate,  In  re, 
Myr.  Prob.  65. 

FQK  AUTHCHtinBS  FBOH  OTHXB  STATES: 

See  26  Cent.  Dig.,  cole.  8489-2491,  §  293. 

5  142.  Duty  and  Power  vt  OonrI  to  Set 
Apart. 

[a]  It  is  the  duty  of  probate  court  to  set 
apart  homestead  for  the  use  of  the  family  of 
the  deceased.— Onr,  Matter  of  Estate  of.  89 
CaL  101. 

[b]  Upon  the  death  of  the  husband,  leav- 
ing surviving  him  a  widow  and  child,  or  chil- 
dren, it  la  the  duty  of  the  probate  court  to 
set  aeide  the  homestead  to  the  use  of  the 
widow.— Wixon,  EsUte  of,  85  CaL  320. 

[e]  Probate  act  (Stats.  1869-70,  p.  400),  see* 
tion  121,  as  amended  in  1S70,  provides  that 
the  court  or  probate  judge  may,  on  his  mo- 
tion, set  apart  for  the  use  of  the  i^dow  or 
minor  child  or  children  of  a  decedent  all 
exempt  personal  property  and  the  homestead 
aa  designated  by  the  general  homestead  law 
or  by  section  124.  Section  124  provides  that 
there  shall  be  set  apart  for  the  use  of  the 
widow  or  minor  child  or  children  the  home- 
stead, consisting  of  any  quantity  of  land, 
not  exceeding  twenty  acres,  and  the  dwelling- 
house  thereon,  not  being  included  in  an  in- 
corporated town  or  city,  or,  instead  thereof, 
a  quantity  of  land  not  exceeding  one  lot  in 
any  incorporated  town  or  city  and  the  dwell- 
ing-house thereon,  etc.,  to  be  selected  by  the 
widow,  or  if  there  be  no  widow,  to  be  dee* 
ignated  by  the  probate  judge,  and  not  to  ex- 
ceed in  any  case  more  than  five  thousand  dol- 
lars in  value.  Held,  that  the  words  '  <  may  set 
apart"  do  not  leave  the  matter  to  the  dis- 
cretion of  the  probate  judge,  but  the  word 
"may"  in  such  statute  means  "shalL"— 
Ballentine's  Estate,  45  CaL  696.  • 

[d]  The  probate  court  must  set  apart,  for 
the  use  of  the  widow  or  minor  child  or  chil- 
dren, a  homestead,  if  an  application  is  made 
therefor  and  none  had  been  selected  by  the 
deceased.  It  has  no  discretion  to  deny  the 
application. — Ballentine's  Estate,  45  Cal.  696. 

[e]  Application  that  homestead  be  set  aside 
under  section  1465,  Code  of  Civil  Procedure, 
is  not  discretionary;  court  must  grant  it- 
Davis,  In  re,  69  Cal.  460,  10  Pac.  671. 

{f  ]  When  no  homestead  has  been  selected  or 
recorded  during  life  of  decedent,  It  is  duty  of 
court  to  set  apart  homestead  to  survivor  ont 
of  community,  or  if  none,  separate  property 
of  decedent.— LahifT,  Estate  of,  86  CaL  15l 
24  Pac  850. 
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[g]  Where  a  wife  dies  leaving  no  children, 
and  it  does  not  appear  that  the  wife's  father 
bad  made  his  home  with  her,  or  that  his 
circumstances  were  such  that  she  was  under 
any  obligation  to  support  him,  the  husband 
may  be  reffarded  as  the  "family,"  within 

'Code  of  Civil  Procedure,  section  1474,  which 
allows  the  court,  under  certain  circumstances, 
where  the  homestead  has  vested  in  the  heirs, 
to  assign  it  for  a  limited  period  to  the  family 
of  the  deceased. — Lamb's  Estate,  In  re,  9d 
Cal.  397,  30  Pac.  S68. 

[h]  Where  premises  selected  as  a  homestead 
do  not  exceed  five  thousand  dollars  in  value, 
it  is  the  imperative  duty  of  the  court  in  pro- 
bate proceedings  to  set  them  apart  as  a  home- 
stead.—McCarthy's  Estate,  In  re  (CaL  App.), 
82  Pac.  635. 

§  143.   Effeet  of  lim3.vmey  of  Estate. 

[a]  Unler  Code  of  Civil  Procedure,  section 
1465,  providing  that,  where  no  statutory 
homestead  has  been  selected,  the  court  must 
set  apart  a  homestead  for  the  use  of  the  sur- 
viving husband  or  wife  and  the  minor  chil- 
dren, the  insolvency  of  an  estate  does  not 
prevent  a  court  from  setting  apart  a  probate 
homestead. — Adams'  Estate,  In  re,  128  Cal. 
380,  57  Pae.  569, 

6  144.   Effoet  of  Sale  Thider  Power  In 

WUl. 

[a]  TTnconflrmed  sale,  under  power  in  will, 
of  separate  property  of  decedent,  will  not  de- 
feat power  of  court  to  set  it  apart  to  survivor 
as  homestead. — Labiff,  Estate  of,  86  Cal.  154, 
24  Pae.  850. 

[b]  Testatrix  cannot,  by  authorizing  sale  of 
her  entire  estate,  and  disposing  of  it  in  form 
of  money,  defeat  power  of  court  to  set  it 
apart  to  surviving  hasband  as  homestead.— 
Lahiif,  Estate  of,  86  CaL  153. 

§  145.   Effect  of  Devise. 

[a]  Where  testatrix  dies  leaving  no  ether 
property  than  the  premises  which  she  and 
her  husband  had  occupied  as  a  homestead, 
although,  by  her  will,  she  distributes  her  en- 
tire estate  in  the  form  of  money  bequests, 
ahd  authorizes  her  executor  to  sell  the  whole 
property,  the  interest  of  the  legatees  is  sub- 
ject to  the  right  of  the  husband  to  a  home- 
stead for  a  limited  period,  and  to  the  author- 
ity and  duty  of  the  court  to  set  it  apart, 
given  by  Code  of  Civil  Procedure,  sections 
1465,  1468.— Lahiff's  Estate,  In  re,  86  CaL 
151,  24  Pac.  850. 

S  146.  Proceedings  for  Allotment. 

[a]  Cede  of  Civil  Procedure,  section  1465, 
requires  the  court,  if  no  homestead  has  been 
declared  in  decedent's  lifetime,  to  set  one 
apart  out  of  the  common  property  for  the 
use  of  the  surviving  spouse  and  the  minor 
children.  Section  146S  provides  that  such 
homestead  shall  be  the  property  of  the  sur- 
yivor,  if  there  are  no  lunor  children;  other- 


wise, that  it  belongs  half  to  the  sarvlvor 
and  half  to  such  children.  Held,  that,  though 
a  proceeding  to  set  apart  such  a  homestead 
is  in  rem.  the  widow,  as  administratrix,  can- 
not represent  the  children  -further  than  to 
withdraw  the  premises  from  administration. 
Hoppe  v.  Hoppe,  36  Pac  389;  Fountain  t. 
Hoppe,  36  Pac.  389. 

[b]  A  judgment  conclusively  establishing  a 
homestead  right  in  certain  property  could 
not  be  rendered  in  a  proceeding  under  Code 
of  Civil  Procedure,  section  1723. — Hansen  v. 
Union  8av.  Bank  (CaL  Sup.),  82  Pae.  768. 

g  147.   Necessltr. 

[a]  Where  no  homestead  has  been  created 
during  the  existence  of  the  community  by 
compliance  with  the  homestead  act,  the 
widow  can  acquire  no  homestead  interest  in 
the  property  until  there  has  been  an  order  of 
the  probate  court  or  judge  setting  apart  a 
homestead  to  her. — ^Boland's  Estate,  In  re, 
4i  Cal.  640. 

S  148.    Jorlsdlctlcn  and  Qoestlotu  De- 

terminable. 

[a]  A  homestead  is  not  assets  in  the  hands 
of  a  widow  administratrix.  It  is  held  in  a 
sort  of  joint  tenancy,  and  the  only  duty  of 
the  probate  court  is  to  set  it  apart  for  the 
wife  and  children.— Tompkins '  Estate,  In  re, 
12  CaL  114. 

[b]  A  district  court  of  the  county  where  a 
homestead  is  situated  is  the  only  court  hav- 
ing authority  to  hear  and  determine  questions 
in  relation  to  a  partition  of  the  homestead 
on  the  death  of  either  the  husband  or  wife. 
James '  Estate,  In  re,  23  CaL  416. 

[c]  The  mere  fact  that  an  order  has  been 
made  by  the  probate  court  for  the  sale  of  the 
real  estate  or  homestead  does  not  prevent  the 
court  from  setting  aside  the  same  as  a  home- 
stead for  the  widow. — Smith's  Estate,  In  re, 
51  CaL  563. 

[d]  On  petition  by  a  widow  to  have  certain 
real  estate  set  apart  to  her  as  a  homestead, 
the  superior  court,  sitting  as  a  probate  court, 
cannot,  in  its  decree  setting  aside  the  prop- 
erty, declare  the  same  subject  to  the  lien  of 
mortgages. — Chalmers  v.  Stockton  Building 
etc.  Soc,  64  CaL  77,  28  Pae.  59. 

[e]  Where  the  court  has  no  jurisdiction  to 
select  a  homestead  out  of  certain  property,  a 
sale  of  such  property  for  homestead  pni^ses 
is  void.— Lord  v.  Lord,  65  CaL  84,  3  Pae.  96. 

[f]  The  superior  coart,  sitting  in  an  eject- 
ment suit,  cannot  assume  the  functions  ap- 
pertaining to  the  same  court  when  sitting  as 
a  probate  court,  and  set  apart,  as  a  home- 
stead for  minor  children,  land  sought  to  be 
recovered  by  the  administrator. — Bichards  T. 
Wetraore,  66  Cal.  365,  5  Pae.  620. 

[g]  A  homestead  right  is  a  creation  of 
modern  statute  law,  and  can  only  be  acquired 
in  substantial  eompUance    tkerewith.  Tke 
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qnestion  whether  it  would  be  just  to  set  apart 
a  probate  homestead,  which  the  law  does  not 

Sjrmit,  cannot  be  considered. — Gallaeher, 
state  of,  134  Cal.  96,  66  Pac.  70. 

[h]  The  probate  court,  in  a  proceeding 
merely  to  set  aside  a  homestead  to  the  surviv- 
iug  wife,  baa  no  jurisdiction  to  adjudicate  the 
question  in  whom  the  remainder  vesta. — 
Firth's  Eatate,  In  re,  145  CaL  236,  78  Pftc. 
643. 

[i]  Under  Code  of  Civil  Procedure,  section 
1465,  providing  that  if  no  homestead  has  been 
selected,  designated,  and  recorded  the  court 
aball  set  apart  a  homestead  for  the  surviving 
wife,  the  jurisdiction  of  the  probate  court  to 
BO  set  aside  a  homestead  is  excluded  only  when 
the  wife  has  already  a  lepd  homestead,  and 
it  ia  immaterial  that  she  haa  other  property, 
though  it  b«  fit  to  live  in.— Ftrth't  Estate.  In 
n,  145  Cal.  836,  78  Pac.  648. 


J  149.    Notice; 

[a]  Under  section  1465,  Code  of  Civil  Pro- 
cedure, decree  made  in  matter  of  the  estate 
of  deceased  person,  setting  apart  homestead 
out  of  common  property  of  the  estate  for  the 
use  of  snrriving  wife  is  valid,  though  no 
notice  of  application  for  homestead  was  given 
to  heirs.— Kearney  v.  Kearney,  72  CaL  591, 16 
Pac.  769. 

[b]  Code  of  Civil  Procedure,  section  1465, 
requires  the  court,  if  no  homestead  has  been 
declared  in  decedent's  life,  to  set  one  apart 
out  of  the  common  property  for  the  nse  of 
the  surviving  spouse  and  the  minor  children. 
Section  1468  provides  that  such  homestead  is 
the  property  of  the  survivor,  if  there  be  no 
minor  children;  otherwise,  it  belongs  half  to 
such  survivor,  and  half  to  such  children. 
Held,  that  an  order  setting  apart  such  home- 
stead, made  without  notice  to  the  minor  chil- 
dren, cannot  vest  title  in  the  widow  alone, 
so  devesting  the  children's  interest  both  in 
the  homestead  use  and  in  the  inheritable  fee. 
Hoppe  V.  Hoppe,  36  Pac.  389;  Fountain  v. 
Hoppe,  36  Pac.  389. 

[c]  A  notice  of  a  proceeding,  under  Code  of 
Civil  Procedure,  section  1723,  to  establish  a 
homestead  in  certain  property,  posted  in  three 
prominent  plaeea  in  the  county  for  ten  days, 
held  insufficient' to  confer  jurisdiction  of  the 
proceeding.— Hansen  t.  Union  Set,  Bank 
(CaL  Sup.),  82  Pae.  768. 


I  160.   Petition. 

[a]  The  probate  court  does  not  acquire  jur- 
isdiction to  set  apart  a  homestead  for  the 
sarviving  wife,  where  no  homestead  had  been 
selected  before  the  death  of  the  husband,  an< 
less  a  petition  therefor  is  filed.— Cameto  t. 
Dupoy,  47  CaL  79. 

g  161.   Who  May  Petition. 

[a]  A  guardian  of  minor  children  of  a  de- 
cedent held  entitled  to  petition  for  the  set- 
ting apart  »  homestead  for  their  use. — ^Pohl. 


nann's  Estate,  In  re   (CaL  App.),  84  Pae. 

354. 

§  162.   Time  to  Petition. 

[a]  An  application  by  minor  children  of  a 
decedent  for  the  setting  apart  of  a  homestead 
may  be  made  at  any  time  before  the  admin- 
istration of  the  estate  has  been  closed,  under 
Code  of  Civil  Procedure,  section  1465,  which 
provides  that  it  may  be  made  "upon  the 
return  of  the  inventory,  or  at  any  subse- 
quent time  during  the  administration." — 
Still's  Estate;  In  re,  117  CaL  609,  49  Pac 


§  163.    Stcond  or  SnccessiTa  AppUca- 

tions. 

[a]  In  ease  of  the  successive  occupancy  of 
several  places  as  residences,  recovery  of  any 
one  of  them  by  the  wife  after  tlie  death  of 
the  husband  will  bar  her  recovery  of  any 
other  of  them  as  a  homestead. — Taylor  v. 
Hargous,  4  CaL  268,  60  Am.  Dee.  606. 

[b]  ,  A  widow  who  haa  once  applied  to  the 
probate  court  to  have  the  last  residence  of 
her  husband  and  herself  set  aside  as  a  home- 
stead, and  haa  acquiesced  for  eighteen  months 
in  the  order  setting  it  so  aside,  is  concluded 
by  her  own  acts  from  afterward  claiming  a 
lot  on  which  they  formerly  resided,  merely 
becaiue  she  has  ascertained  that  there  are 
Hens  on  the  lot  first  set  aside.— Holden  v, 
Pinney,  6  CaL  284. 

S  154.   Determination  of  Si^ 

[a]  In  the  absence  of  proof  of  what  con- 
stituted the  homestead  at  the  death  of  the 
testator,  the  court  cannot  set  off  the  home- 
stead upon  the  petition  of  the  testator's 
widow.  The  burden  of  proof  both  of  its  ex- 
istence and  extent  is  upon  her. — ^Delaney'f 
Estate,  37  Cal.  176. 

[b]  When  application  is  made,  under  code, 
section  1465,  for  a  homestead  for  the  use 
of  the  minor  children  of  one  deceased,  whose 
estate  is  in  course  of  settlement,  the  court 
has  no  discretion  in  the  matter,  but  must 

Sant  the  application,  though  deceased  had 
sposed  of  the  property  sought  to  be  set 
aside.— Davis,  In  re,  69  Cal.  458,  10  Pae.  671. 

[e]  In  determining  the  right  to  have  a 
homestead  set  apart,  the  court  should  not  take 
into  consideration  any  benefit  that  the  estate 
may  have  derived  from  the  care  and  pro- 
vision of  the  widow  as  executrix,  or  any  ex- 
travagance on  her  part  in  the  management  of 
the  estate,  or  any  amount  previously  allowed 
for  the  support  of  the  family. — ^Adams,  Estate 
of,  128  CaL  380,  57  Pae.  569,  60  Pac.  965. 

§  165.    Snffldai^  of  Jndgmant  or 

Order. 

[a]  The  petition  for  a  homestead  asked  that 
it  be  set  apart  for  the  widow  and  her  two 
children,  but  the  decree  stated  that  the  prop- 
erty described  "is  hereby  set  apart  for  the 
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use  of  the  family  of  said  O.,  deceased."  The 
family  of  O.  was  shown  by  the  record  to  have 
consisted  of  the  widow  and  two  minor  chil- 
dren. Held,  that,  as  the  term  "family"  ia 
need  throughout  the  chapter  providing  for 
homesteads  to  denote  the  aurriviog  husband 
or  wife,  and  children,  it  mast  be  regarded  as 
used  in  the  decree  in  that  sense,  and  as  suffi- 
ciently describing  the  widow  and  children. — 
Phelan  t.  Smith,  100  Cal.  158,  34  Fac.  667. 

S  156.   AppML 

[a]  Appeal  does  not  lie  from  an  order  of 
a  probate  court  setting  aside  its  own  pro- 
ceedings on  petition  of  the  widow  to  have 
the  homestead  set  out  to  her.- — Johnson  v. 
Tyson,  45  Cal.  257. 

[b]  An  order  setting  apart  a  homestead  to 
the  widow  of  deceased  is  an  appealable  order, 
and  cannot  be  reviewed  on  an  appeal  from  a 
subsequent-  order. — ^Barns'  Estate,  In  re,  64 
Cal.  223. 

[c1  An  appeal  lies  from  the  decree  of  the 
probate  court  setting  out  a  homestead  to  a 
widow.— Bums'  EaUte,  In  re,  54  Cal.  223. 

[d]  Under  Code  of  Civil  Proeedure,  eeetion 
1715,  an  appeal  from  the  denial  of  the 
widow's  application  to  have  a  homestead  set 
aside  out  of  the  estate,  like  other  appeals  in 
prooate,  must  be  taken  within  sixty  days 
after  decree  entered. — Harland's  Estate,  64 
Cai.  379,  1  Pac.  159:  Burton 'i  EaUte.  64  CaL 
428,  1  Pae.  702. 

§  157.   Costs. 

[aj  Section  1485  of  the  Code  of  Civil  Pro- 
cedure, relating  to  costs  in  probate  proceed- 
ings, has  no  application  to  probate  home* 
steads.— Moore,  Estate  of,  57  GaL  437. 

§  158.   Effect  of  Order  Setting  Apart. 

[a]  Homestead,  when  set  apart  by  the  {OV* 
bate  court,  is  not  subject  to  administration.— 
Busse,  Estate  of,  35  Cal.  310. 

[b]  Setting  apart  homestead  by  probate 
court  out  of  wife's  separata  property  does  not 
devest  her  estate.— Bieh  v.  Tubbs,  41  Csl.  84. 

[c]  Where,  after  the  death  of  the  husband, 
the  premises  constituting  the  family  residence 
are  set  apart  for  the  widow  and  children, 
they  cease  to  be  assets  of  the  estate,  and  are 
no  longer  under  the  control  of  the  adminis- 
trator or  probate  eonrt. — Scbadt  v.  Heppe,  45 
Cal.  433. 

[d]  The  statute  requirihg  the  probate  court 
to  set  apart  a  homestead  for  the  surviving 
husband  or  wife  does  not  declare  that  the 
order  setting  apart  the  same  shall  destroy  or 
impair  any  lien  on  the  property,  and  such 
order  does  not  have  that  effeot^-McCauley's 
Estate,  In  re,  50  Cal.  644. 

[e]  The  setting  apart  by  the  probate  eonrt 
of  a  homestead  for  the  benefit  of  the  widow 
and  ehildren  of  deceased  does  not  change  the 
nature  or  character  of  the  title.— Herrold  v. 
Been,  58  CaL  443. 


[f]  After  the  probate  eonrt  has  set  apart 
a  homestead  for  the  use  and  benefit  of  the 
surviving  wife  and  ehildren  of  the  testator, 
it  ceases  to  have  any  control  over  the  prop- 
erty  set  apart;  and  an  order  of  the  court  ut 
relation  to  a  homestead  for  her,  though  it 
cannot  in  any  way  affect  the  rights  of  sur- 
viving widow,  is  erroneous,  as  it  might  raise 
a  doubt  as  to  her  title. — Hsrdwiek's  Estate, 
59  Cal.  292. 

[g]  The  setting  apart  of  a  homestead  in 
the  course  of  probate  proceedings  has  no 
effect  upon  the  title  to  the  land,  and  an  ad- 
verre  claim  of  title  cannot  be  interposed  to 
defeat  an  application  for  that  porposer— 
Burton,  Estate  of,  63  Cal.  36. 

[h]  A  decree  of  distribution,  entered  long 
after  a  homestead  was  set  aside  by  the  pro- 
bate court,  can  have  no  bearing  upon  the  ac- 
tu  of  the  court  in  the  homcHtead  matter,  or 
affect  the  rights  of  the  family  to  which  it  is 
set  apart.— Phelan  v.  Smith,  100  Cal.  158, 
34  Pac.  667. 

[i]  The  right  of  possession  of  a  probate 
homestead  set  apart  out  of  the  estate  of  a 
deceased  person  to  the  widow  and  minor  chil- 
dren, the  title  of  one-half  of  which  was  to  go 
to  the  widow,  and  the  other  half  to  the  minor 
children,  is  in  the  widow  and  minor  children 
during  their  minority;  after  their  majority 
their  rights  as  tenants  in  common' are  only 
in  the  nature  of  those  of  remaindermen  or 
reversioners,  and  the  widow  is  entitled  to  the 
possession  of  the  homestead,  so  long  as  she 
desires  to  maintain  it,  and  until  it  is  legally 
extinguished;  and  neither  an  adult  child  nor 
the  grantee  of  such  child  is  entitled  to  be  let 
into  possession  with  the  widow,  as  a  tenant 
in  common.— Moore  v.  Hoffman,  125  Cal.  90, 
78  Am.  St.  Bep.  27,  67  Pac  769. 

[j]  Effect  of  order  setting  aside  homestead 
to  widow  is  to  remove  premises  from  disposi- 
tion of  will,  and  to  vest  title  in  heirs  instead 
of  devisees.— Levy's  Estate,  141  CaL  648,  99 
Am.  St.  Bep.  92,  76  Pae.  301. 

[k]  Where  the  order  of  court  setting  apart 
community  property  to  a  widow  as  a  probate 
homestead  was  passed  prior  to  a  mortgage 
thereon  being  executed  by  the  widow,  but  not 
entered  until  after  the  date  of  the  mortgage, 
the  validity  of  the  mortgage  is  not  affected. 
Otto  V.  Long,  144  Cal.  144,  77  Pac.  886. 

[1]  Under  the  direct  provisions  of  Civil 
Code,  section  2930,  a  mortgage  includes  an 
after-acquired  title;  and  hence  the  validity 
of  the  mortgage  of  a  probate  homestead  set 
apart  to  the  widow  out  of  community  prop- 
erty possessed  by  the  husband  at  the  time  of 
his  death  is  not  affected  where  the  entry  of 
the  order  setting  apart  the  homestead  was  not 
made  until  after  the  date  of  the  mortgage, 
even  though  a  prior  entry  was  neeessary  to 
give  her  title  to  the  bomeateadw — Otto  v. 
Long,  144  CaL  144,  77  Pac  885. 

[m]  Where  community  property  is  set  apart 
as  a  probate  homestead  by  order  of  court  to 
the  widow  on  the  death  or  her  husband,  leav- 
ing no  minor  child,  the  title  vests  absolutely 
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in  the  widow,  under  the  direct  piovisiong  of 
Code  of  Civil  Procedure,  section  1468.^}tto 
T.  Long,  144  CaL  144,  77  Pa«.  885. 

[n]  Under  Code  of  Ciyil  Procedure,  section 
1474,  an  order  of  court,  made  on  the  petition 
of  the  survivor  after  the  death  of  a  spouse 
who  had  declared  a  homestead  conformably 
to  the  statute,  setting  apart  the  property  as  a 
homestead  to  the  survivor,  can  have  no  effect 
on  the  title  of  the  survivor,  which  vests 
through  such  selection. — Saddlemire  v.  Stock- 
ton Savings  etc  Soc,  144  Cat  650,  79  Fao. 
381. 

[o]  The  judgment  setting  apart  a  homestead 
to  the  widow,  though  it  recite  the  names  of 
the  children,  does  not  necessarily  imply  that 
these,  or  any  of  them,  are  minors,  nor  adjudi- 
cate their  interests  in  the  premises.!— Hoppe 
T.  Uoppe,  36  Pae.  380;  Fountain  t.  Hoppe, 
36  Pac.  389. 

[p]  Code  of  Civil  Procedure,  section  1465, 
provides  for  the  setting  apart  of  a  homestead 
out  of  the  common  property  for  a  surviving 
a^use  and  minor  children.  Section  1468  pro- 
vides that  aneh  homestead  belongs,  hair  to 
the  survivor,  and  half  to  the  children.  Held, 
that  an  order  setting  apart  such  homestead, 
made  without  notice  to  the  children,  on  ap- 
plication of  the  widow  as  administratrix,  if 
sufficient  to  vest  the  fee  in  the  widow,  would 
estop  her  from  denying  a  trusteeship  as  to 
the  minors'  half  interest. — Hoppe  v.  Hoppe, 
104  Cal.  94,  37  Pac  894:  Fountain  T.  Hoppe, 
104  CaL  94,  37  Pac  894. 

§  169.   Oonclnslveness. 

[a]  A  number  of  years  after  intestate's 
death  bis  widow  asked  that  a  homestead  be 
set  apart,  which  was  done,  the  order  setting 
it  aside  giving  the  widow  an  undivided  one- 
half  thereof,  and  three  children  an  undivided 
one-sixth  each.  The  land  thus  set  apart  was 
the  separate  property  of  the  intestate.  Held, 
that,  if  the  court  erred  in  setting  apart  anjr 
portion  absolutely  to  the  widow,  the  order 
was  not  void,  and,  since  no  appeal  was  ever 
taken  therefrom,  the  title  to  the  homestead 
is,  as  against  the  heirs  of  the  intestate,  in  the 
persons  named  in  the  decree,  and  therefore 
such  land  cannot  be  distributed  in  the  set- 
tlement of  the  estate. — Moore 's  Estate,  In  re, 
9«  Cal.  522,  81  Pac.  584. 

I^b]  Question  whether  land  set  apart  to 
widow  as  a  homestead  was  or  was  not  com- 
munity property,  being  put  in  issue  in  the 
homestead  proceeding,  is  concluded  by  the 
judgment.— Fealey  v.  Fealev,  104  Cal.  354,  43 
Am.  St.  Bep.  Ill,  38  Pac.  49. 

[e]  An  order  setting  apart  to  the  widow  in 
general  and  absolute  terms  the  whole  of  a 
farm  as  a  homestead,  which  was  in  fact  the 
separate  property  of  the  deceased  husband, 
without  limiting  the  homestead  to  a  life  es- 
tate, is  erroneous,  but  not  void;  and,  if  the 
time  for  appeal  from  the  order  has  expired 
without  appeal,  the  title  to  the  homestead  un- 
der the  order  is  vested  in  the  widow  in  fee. 
Haalsmaii,  Estate  of,  127  CaL  276^  09  Pae. 
776. 


[d]  Where  the  complaint  in  ejectment  al- 
lies that  the  land  in  controversy  was  set 
off  as  a  homestead  to  the  widow  of  a  deceased 
owner,  it  must  state  whether  the  land  was 
set  off  in  fee  or  for  life,  since  an  assignment 
of  a  homestead  to  a  widow  in  fee  out  of  her 
deceased  husband's  estate,  though  erroneous,  , 
is  conclusive  unless  appealed  firom.— -Hutchin-  ' 
son  T.  MeNally,  23  Pae.  132. 

§  160.   Collateral  Attack, 

[a]  The  determination  of  the  court  In  se- 
lecting and  setting  apart  to  the  widow  a 

homestead  in  the  land  of  her  deceased  hus- 
band cannot  be  inquired  into  collaterally.-— 
Otto  V.  Long,  144  Cal.  144,  77  Pac  885, 

§  161.  Becordlng  Order. 

[a]  Code  of  CivU  Procedure,  section  1465, 
providing  that  the  court  must  select,  desig- 
nate, and  set  apart  and  cause  to  be  recorded 
a  homestead  out  of  decedent's  exempt  prop- 
erty, for  the  use  of  the  widow,  does  not  make 
the  recordation  of  the  order  a  necessary  part 
of  the  process  of  creating  a  probate  home- 
stead.—Otto  V.  Long,  144  CaL  144,  77  Pac 
885.  ' 

§  102.  Action  to  Anml  Anotmaiit; 

[a]  A  petition  by  a  sister  of  the  deceased 
husband  to  vacate  an  order  allotting  to  the 
widow,  as  a  homestead,  a  tract  of  unimproved 
land  worth  less  than  four  thousand  dollars, 

the  husband  not  having  selected  and  re- 
corded any  homestead  during  his  lifetime,  al- 
leged that  the  land  so  set  apart  to  the  widow 
was  the  separate  estate  of  the  husband,  and 
had  never  been  improved  or  used  by  him  as  a 
residence;  that  all  the  heirs  were  nonresi- 
dents, and  that  no  notice  of  the  widow's  ap- 
plication had  been  given  them,  or  any  attor- 
ney appointed  to  represent  them,  at  the  hear- 
ing; that  the  widow  was  not  the  head  of  a 
family;  and  that  the  court  could  not  have 
known,  at  the  time  of  the  hearing,  the  true 
status  of  the  property.  Held,  on  demurrer, 
that  the  facts  stated  did  not  entitle  the  peti- 
tioner to  the  relief  prayed. — Bums'  Estate, 
54  CaL  223. 

[b]  Under  Code  of  Civil  Procedure,  section 
963,  subdivision  3, .  which  makes  appealable 
an  order  confirming  a  report  of  an  appraiser 
setting  apart  a  homestead,  a  decedent 's 
heirs,  by  failing  to  appeal  from  a  decree  set- 
ting apart  a  homestead  to  the  widow  abso- 
lutely, as  her  separate  estate,  out  of  dece- 
dent's separate  property,  lose  their  right  to 
have  the  decree  set  aside  where  they  had 
notice  of  the  application,  the  estate  has  been 
fully  administered,  and  it  does  not  appear 
that  they  have  been  prevented  by  fraud  from 
making  the  proof  as  to  the  character  of  the 
property  from  which  it  was  selected. — Gru- 
weU  V.  Seybolt,  82  CaL  7,  22  Pac.  938. 

[el  In  an  action  to  annul  an  order  of  the 

probate  court  setting  apart  a  homestead  to 
defendant  in  her  deceased  husband's  estate, 
the  complaint  alleged  that  ti}«  petition  for  the 
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allotment  of  tlio  homeatead  stated  that  the 
husband  bad  resided  on  the  estate  during 
his  lifetime,  and  that  petitioner  had  resided 
there  since  bis  death,  which  statement  was 
false,  and  made  to  deceive  the  court;  that  the 
petition  said  nothing  about  the  separation  of 
the  parties,  which  omission  was  willfully 
made  to  mislead;  and  that  by  such  deception 
the  court  was  induced  to  make  the  order  com- 
plained of,  to  the  prejudice  of  plaintiff,  a 
creditor  of  the  husband.  Held,  that  the  com- 
plaint stated  a  good  cause  of  action. — ^Wick- 
ersham  v.  Comerford,  96  Cal.  433,  31  Pac.  358. 

[d]  The  creditor's  remedy  was  not  limited 
to  an  appeal  from  the  order  setting  apart 
the  homestead,  since  the  record  in  such  case 
wonld  not  show  the  debt  of  the  husband  to 
the  creditor,  or  the  fraud  of  the  wife,  both 
of  which  were  necessary  to  the  creditor's  re- 
lief.—Wickersham  T.  Comerford,  96  Cal  433, 
31  Pac.  358. 

[e]  A  complaint  in  an  action  to  annul  an 
order  setting  apart  a  homestead  to  the  widow 
of  a  deceased  person  ont  of  his  estate,  which 
alleges  that  the  property  set  apart  was  the 
separate  property  of  the  deceased,  and  that 
the  widow,  defendant  in  the  action,  knowing 
that  fact,  and  for  the  purpose  of  deceiving 
the  court,  falsely  alleged  and  falsely  swore 
that  the  property  was  community  property, 
whereby  the  court  was  misled  and  deceive^, 
and  induced  to  make  the  order,  does  not  state 
facts  Buffieient  to  constitute  a  cause  of  action. 
Fealey  t.  Fealey.  104  Cal.  354,  43  Am.  St. 
Bep.  Ill,  37  Pae.  49. 

.  [f]  In  an  action  to  annul  an  order  setting 
apart  a  homestead  to    defendant,  on  the 

I  ground  of  fraud,  the  evidence  showed  that 
defendant  failed  to  state  to  the  court  that 
artielM  of  separation  had  been  made  be- 
tween herself  and  deceased,  from  whose  land 
the  homestead  was  set  apart,  and  that  their 
property  had  been  divided,  but  applied  for 
the  order  through  a  mistaken  view  of  her 
rights,  and  on  the  erroneous  advice  of  an  at- 
torney.   Held,  that  a  finding  that  defendant 

Eracticed  no  fraud  on  the  conrt  is  sustained 
y  the  evidence. — Wickersham  t.  Comerford, 
104  Cal.  494,  38  Pac.  101. 

[g]  Where  the  pleadings  in  a  cause  attack- 
ing the  validity  of  an  order  of  court  setting 
apart  a  probate  homestead  to  a  widow  out 
of  the  real  estate  possessed  by  her  husband  at 
his  death  laid  no  foundation  for  a  direct 
attack  OB  the  order,  the  fact  that  the  hus- 
band had  in  his  lifetime  selected  a  homestead, 
which  at  his  death  had  not  been  abandoned, 
is  immaterial.— Otto  Long,  144  Cal.  144, 
77  Pac.  885 

§  163.   JorfsdlctloB. 

[a]  The  superior  court  has  jurisdiction  with- 
in six  months  to  vacate  an  order  setting  apart 
a  homestead,  on  motion  of  the  executors  and 
an  heir,  on  the  ground  of  inadvertence,  sur- 
prise, and  excusable  neglect.  Section  473  of 
the  Code  of  Civil  Procedure  is  applicable  to 
probate  matters.— Levy  v.  Superior  Court, 
139  CaL  590,  73  Fu.  417. 


[b]  A  superior  court  has  power,  under  Code 
of  Civil  Procedure,  section  473,  to  vacate  or 
modify  an  order  in  probate  setting  apart  a 
homestead. — Cahill  v.  Superior  Court  of  CSty 
and  County  of  San  Francisco,  145  CaL  42, 
78  Pae.  467. 


S  164.   EnfOTCflment  oi  Olainu  After  Tn- 
mlnatlon  of  Homastead. 

[a]  The  homestead  of  a  husband  and  wife 
was  their  community  property.  After  the 
husband's  death,  a  judgment  was  rendered 
against  the  widow,  and  execution  levied  on 
the  property.  After  the  widow's  death,  the 
judgment  creditor  instituted  proceedings  un- 
der Civil  Code,  section  1245,  to  have  the  prop- 
erty appraised,  and  the  excess  over  five  thou- 
sand dollars  applied  on  his  judgment.  Held, 
under  section  W75,  providing  that  "if  there 
be  subsisting  Hens  or  encumbrances  on  the 
homestead  the  claims  secured  thereby  must 
be  presented  and  allowed  as  other  clitims 
against  the  estate,"  that  the  proceeding  eould 
not  be  maintained,  though  it  be  assumed  that 
the  levy  on  the  homestead  created  a  lien. — 
Sanders  t.  Bussell,  86  CaL  119,  21  Am.  St 
Bep.  26,  24  Pac.  852. 

[b]  Interest  of  widow  as  heir  or  devisee  in 
a  homestead  which  has  ceased  to  exist  upon 
the  separate  property  of  the  deceased  hus- 
band 18  subject  to  attachment  by  her  cred- 
itors.—Weinreich  T.  Hensley,  121  CaL  647, 
64  Pac.  254. 

[c]  Where  the  mortgage  foreclosed  was  exe- 
cuted by  the  faaeband  alone  upon  eommunity 
property,  the  fact  that  the  wife,  who  did  not 
sign  the  note  secured,  subsequently  filed  a 
declaration  of  homestead  upon  the  land  mort- 
gaged, and  died  before  the  commencement  of 
the  action,  does  not  make  it  necessary  that 
any  claim  should  be  presented  against  her 
estate  before  the  foreclosure  of  the  mortgage. 
Bay  City  ete.  Assn.  Broad,  136  CaL  525, 
69  Pac.  225. 

[d]  When  the  homestead,  upon  which  the 
foreclosure  of  a  mortgage  is  sought  after 
the  death  of  one  of  the  mortgagors,  has  been 
released  from  the  lien  of  the  mortgage  by 
the  failure  of  the  mortgage  to  present  his 
claim  against  the  estate  within  the  time  lim- 
ited, the  foreclosure  proceedings  cannot  be 
sustained  on  the  ground  of  an  abandonment 
by  the  attempt  of  the  survivor  to  get  a  home- 
stead on  other  property  after  the  expiration 
of  the  time  for  the  presentation  of  claims.— 
Boll  T.  Coe,  15  Pae.  123. 

Fob  Authobities  rou  Othxb  Statks: 

See  25  Cent.  Dig.,  cols.  2509-2512,  §  306. 

rv.  abakdonment,  waiveb,  ob  fob- 

FEITUBE. 

XODE  OF,  AVD  ACTS  OONSTTTnTIHa  ABAH- 
DONUENT  OB  WAITEB,  |  105. 

  BT  WIFE,  f  Iflfl. 

— —  KECESSITt^  FOR  CONCURBBNOB  OP  HUB- 
BAND  ASD  WIFE,  I  ICT. 
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 DEFATTLT  IN  PATUEHT  OT  FUBOHASI 

MONET.   I  168. 

  ADVERSE  POSSESSION,  |  169. 

  PROBATE  HOMESTEAD,  |  170. 

TEBHIHATION  OF  TAUXLY  BELATION— IN  OEN- 
BRAL,  I  171. 

  SEPARATION  AND  SIVX8I0N  OF  FBOP- 

ERTT,    I  172. 

  DTVOROB,  I  178. 

REHOVAIi,  I  174. 

•          TEMPORARY  REHOTAIi  AND  INTENTION 

TO  RETURN,  |  175. 

'         BECOMING  CITIZEN  OF  ANOTHER  STATE 

WITHOUT  ABANDONING  DOMESTIC  DOM- 
ICILE,  I  176. 

  FAILURE  TO  FILE  DECLARATION  OF  IN- 
TENTION,   I  177. 

•          REMOVAL  AND  SALE,   f  178. 

OFFER  AND  ANXIETY  TO  SELL.  |  179. 

DECLARATION  OF  ABANDONMENT,   |  160. 

  OANOELLATXON  FOR  MISTAKE  OF  LAW. 

1  IBl. 

SALE  OR  COKTSTANOE— IN  GENERAL,  |  18S. 

  CONVETANGB  OF  PART   OF  PREMISES. 

I  188. 

  GONVETANOB  BT  HUSBAND    TO  WIFE, 

I  184. 

  DEED  GITBN  TO  SECURE  A  DEBT,  S  185. 

LEASE,  I  186. 

  LEASE  OF  PART  OF  PREMISES,  i  187. 

OPERATION  AND  EFFECT— AS  GIVING  HUS- 
BAND RIGHT  TO  CONVEY,  I  168. 

  BIGHTS  OF  CREDITORS  AGAINST  GBAN* 

TEE  OF  HOMESTEAD,   |  189. 

  JUNIOR     AND     SENIOR  MORTGAGEES. 

I  190.    ■  

—  RETROACTIVE  EFFECT,  |  191. 
,  ESTOPPEL  TO  CLAIM  HOMESTEAD,  |  192. 
,  ETIDBNCB  OF  ABANDONMENT,  |  198. 

1 

{  166.  Mode  of,  and  Acts  Oonstttntliig  Aban- 
donment or  Waiver. 

[a]  Homestead  eannot  be  abandoned  except 
aa  preeeribed  by  statute. — ^Mabuiv  v.  Baiz,  68 
Cal.  15. 

[b]  Homestead  can  only  be  abandoned  ai 

Srovided  by  Civil  Code,  section  1243. — Lub- 
ock  V.  MeUann,  82  CaL  229,  16  Am.  St. 
Bep.  108,  22  Pac.  1145. 

[e]  Purpose  of  a  homestead  is  to  secure  a 
home  to  each  and  all  of  those  clothed  with 
the  homestead  'right;  and  the  power  of  one 
not  clothed  with  such  right  to  enter  into  pos- 
session, as  a  tenant  in  common,  and  interfere 
with  the  occupancy  and  control  b^  the  home- 
stead claimants,  would  be  inconsistent  with 
the  nature  of  a  homestead,  and  violative  of 
the  purpose  for  which  it  is  created.  The 
homestead  is  a  place  of  abode  for  the  familj, 
and  no  act  of  any  member  of  the  family  can 
in  any  way  prejudice  the  right  of  the  others 
to  occupy  It. — Moore  r.  Hoffman,  125  CaL  90, 
73  Am.  St  Bep.  27,  67  Pae.  769. 

%  166.   By  Wife. 

[a]  Only  way  in  which  right  o*  wife  to 
homestead  can  be  extinguished  is  by  joint 
deed  ezeeuted  by  husband  and  wife,  properly 
aeknowledgedw— u>unn  v.  Tocer,  10  CaL  167. 


[b]  The  appropriation  of  premises  as  a 
homestead  gives  the  wife  a  right  to  insist 
that  their  character  aa  a  homestead  shall  con- 
tinue until  she  consents  €o  their  alienation, 
or  another  homestead  is  provided,  or  they  are 
otherwise  abandoned^ — Cfee  v.  Moore,  14  Cal. 
472. 

[c]  The  filing  by  a  husband  of  a  declaration 
of  homestead  upon  his  separate  property  vests 
the  wife  with  an  interest  in  the  premises  of 
which  she  cannot  be  devested  by  any  act  of 
her  husband  alone,  or  by  any  action  taken 
against  him  alone. — Watts  v.  Gallagher,  97 
Cal.  47,  31  Pae.  626. 

[d]  Wife  cannot  be  held  to  have  waived 
her  right  of  homestead,  except  by  clear  and 
explicit  renunciation. — ^Warner  v.  Wamer,  144 
Cal.  615,  78  Pac.  24. 


§  167.    Necessity  for  Concurrence  of 

Husband  and  Wife. 

[a]  When  the  ppGrnises  have  acquired  the 
character  of  a  homestead  by  actual  occupa- 
tion, with  such  intention,  the  estate  thus 
created  cannot  be  destroyed  except  by  the 
concurrence  of  both  husband  and  wife.— 
Holden  v.  Pinney,  6  Cal.  234. 

I  168.   Oef  anlt  in  Payment  of  Purchase 

Honey. 

[a]  Homestead  declared  on  property  held 
under  contract  to  convey  is  lost  by  failure 
of  vendee  to  pay  purchase  money. — Snodgrass- 
V.  Parks,  79  Cal.  58,  21  Pae.  429. 

g  169.   Adrenw  Possession. 

[a]  Where  a  party  held  a  homestead  under 
recorded  leasee  from  plaintiff's  husband,  he 
cannot  acquire  such  a  right  as  will  set  the 
statute  of  limitations  in  motion  from  a  secret 
deed  by  said  husband,  which  deed  was  un- 
recorded, and  of  which  plaintiff  had  no  notice. 
Manldin  v.  Cox,  67  Cal.  387,  7  Pac.  804." 

[b]  Homestead  may  be  extinguished  by  ad-  ' 
verse  possession. — McCormack       SUsby,  82 
Cal.  76,  22  Pac.  874. 


g  170,   Probate  Homestead. 

[a]  Where  a  surviving  husband,  who,  as 
head  of  a  family,  is  entitled  to  the  home- 
stead dedicated  under  act  of  1851,  by  him- 
self and  wife  prior  to  her  death,  removes 
from  the  same  and  conveys  it  by  an  absolute 
deed,  such  acta  amount  to  an  abandonment  pf 
the  homestead  claim.— Johnston  v.  Bnsli,  49 
Cal.  198. 

[b]  The  widow  and  minor  children  do  not 
lose  their  rights  to  have  a  homestead  set 
apart  by  reason  of  her  having,  as .  adminis- 
tratrix, procured  an  order  of  sale  of  the 
property  used  as  a  family  home,  which  was 
not  in  faet  sold  under  the  order.— Still,  Es- 
tate of,  117  Cal.  609,  40  Pae.  463. 
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S  171.   TemUnattM  of  Family  Button— m 

OeneraL 

[a]  Bight  to  homestead  ceases  when  fam- 
ily relation  ceases. — Rovalk  t.  Eraemer,  8 
Cal.  66,  68  Am.  Dec.  304. 

Vqa  AwmOBrnxB  nuni  Otheb  Statbs: 

Bee  25  Cent.  Dig.,  ools.  2518-2520,  §§ 
300-311. 

S  172.   Separation  and  Division  of  Prop- 

arty. 

[a]  Division  of  all  property  of  marriage  on 
eeparatioD  of  husband  and  wife  operates  as 
abandonment  of  homestead. — Winslow's  £s- 
Ute,  121  Cal.  94,  95,  53  Pae.  362. 

§  ITS.   Divorce. 

[a]  A  decree  of  divorce,  by  which  the 
homestead  of  the  parties  is  partitioned  be- 
tween them,  destroys  the  homestead,  and  ren- 
ders the  part  partitioned  to  each  liable  to  be 
sold  on  execution  against  the  party  to  whom 
partitioned. — Shoemake  v.  Chalfant,  47  CaL 
432. 

[b]  Under  act  of  1862,  homestead  efaaracter 
terminates  with  death  of  either  smusa. — ^Wat- 
son V.  His  Creditors,  68  CaL  557. 

[e]  Where  a  homestead  was  seleeted  from 
tne  separate  property  of  the  wife,  on  a  sub- 
sequent divorce  procured  by  the  wife  for  the 
husband's  fault,  the  absolute  title  to  the 
property,  as  between  them,  vests  in  her,  aa 
she  is  the  "former  owner, '*  within  the  mean- 
ing of  Civil  Code,  section  146,  subdivision 
4,  providing  that  on  divorce,  "if  a  homestead 
has  been  selected  from  the  separate  property 
of  either,  it  shall  be  assigned  to  the  former 
owner,  ....  subject  to  the  power  of  the 
court  to  assign  it  for  a  limited  period  to  the 
innocent  party."— Burkett  v.  Burkett,  78 
Cal.  310,  12  Am.  St  Bap.  68,  20  Pae.  715,  3 
L.  E.  A.  781. 

[d]  Under  Civil  Code,  section  1265,  provid- 
ing for  the  disposition  of  a  homestead  after 
•  the  death  of. the  person  whose  property  has 
been  selected  as  a  homestead,  and  also  that 
in  no  case  shalT  it  be  liable  for  the  debts  of 
the  owner  "except  as  provided  in  this  title," 
a  homestead  set  apart  under  section  1261, 
subdivision  3,  by  a  son  with  whom  bis  mother 
resides,  cannot  he  subjected  to  his  debts  after 
her  death.— Both  T.  Inslay,  8$  CaL  134,  24 
Pae.  853. 

Ja]  A  homestead  declared  by  a  married 
woman  upon  her  separate  property  for  the 
joint  benefit  of  herself  and  husband  is  not 
affected  by  a  decree  of  divorce  obtained  by 
her  from  her  husband,  where  the  pleadings 
and  decree  in  the  action  for  divorce  are  silent 
as  to  the  homestead  property;  and  one  who 
obtained  a  money  judgment  against  her  pend- 
ing the  action  for  divorce,  upon  a  debt  for 
which  the  property  is  not  liable,  cannot  ae- 
quire  title  hy  sale  of  the  homestead  undeir 
execution  subsequent  to  the  decree.— City 
Stora  T,  Cof  or,  Ul  CaL  482, 44  Pae.  168. 


tf]  Separate  property  of  husband,  on  which 
wife  had  filed  a  declaration  of  homestead, 
without  his  joining  therein,  ceased  to  be  a 
homestead  on  his  death. — WeiuraieJi  T.  Hans- 
ley,  121  CaL  647,  54  Pae.  254. 

S  174.  BemoraL 

[a]  Removal  of  husband  and  wife  from  a 
homestead  selected  by  occupancy,  after  and 
in  consequence  of  a  sale  and  conveyance  by 
the  husband  in  which  the  wife  did  not  join, 
furnishes  no  evidence  of  an  abandonment  of 
the  homestead  by  her,  but  eeems  to  be  the 
very  case  against  which  the  statute  intended 
to  provide. — Taylor  v.  Ha^ns,  4  CaL  268, 
60  AuL  Dee.  606. 

Jb]  Voluntary  removal  of  the  husband  with 
B  family  ia  not,  of  itself,  evidence  of  aban- 
donment of  the  place  aa  a  homestead;  much 
less  so  a  removal  under  apprehensions  for 
the  safety  of  his  family.— Moss  t.  Wamer, 
10  Cal.  296. 

[c]  Homestead  ia  not  abandoned  by  claim- 
ant moving  off  the  premises,  tt  can  only  be 
abandoned  in  mode  prescribed  by  section 
1243,  Civil  Code.— Wag^e  v.  Worthy,  74 
Cal.  268,  5  Am.  St.  Bap.  440,  15  Pae.  83L 

[d]  Surrender  of  homestead  to  purchaser  un- 
der void  execution  sale  is  not  an  abandon- 
ment—Waggle v.  Worthy,  74  CaL  268,  5  Am. 
St.  Bap.  440.  16  Pae.  831. 

Fos  AuTHOKiTiEs  rBOic  Otheb  States: 

See  25  Cent.  Dig.,  cols.  2520-2547,  §§  312- 
829. 

§  176.   Tanqwuy  Bamoral  and  IMoi- 

tlon  to  Betnm. 

[a]  Where  a  homestead  has  been  acquired, 
temporary  absence  from  tha  premises  by  the 
debtor  with  the  intention  of  returning  will 
not  forfeit  tha  right— SCosa  t.  Warner,  10 
CaL  296. 

[b]  A  temporary  removal  for  a  specific  pur- 
pose, as  to  repair  or  rebuild,  is  not  an  aban- 
donment.—Ouiod  T.  Ooiod,  14  CaL  506,  76 
Am.  Dee.  440. 

S  176.    Becoming  Citizen  of  Another 

State   Without   Abudoning  Bomeatte 

Domicile. 

[a]  A  homestead  ia  not  abandoned  even  by 
a  removal  to  another  state,  becoming  a  cit-  ' 
iMu  thereof,  voting  in  its  elections,  and  being 
offered  as  a  candidate  for  office  therein,  where 
there  is  no  intention  to  relinquish  a  residence 
in  this  state.-— Porter  T.  Chapman,  65  CaL 
806,  4  Pac.  237. 

J  177.   Failnn  to  File  DeelacattoB  of 

Intention. 

[a]  A  homestead  claimed  under  act  of  1851 
will  be  held  to  be  abandoned  where  the  dee* 
laration  of  intention  to  continue  tha  claim, 
as  required  by  aet  of  1861-68,  is  not  filed 
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within  the  time  limited.— UcQoade  t.  Wlia- 
U  CaL  526. 

§  178.   Bemonl  and  Siile. 

[a]  Where  the  haaband  and  wife  removed 
from  the  premises  after  a  sale  by  the  hue- 
band,  in  which  the  wife  did  not  join,  it  was 
held  no  evidence  of  an  abandonment  of  the 
homestead  and  the  aeqaisition  of  a  new  one. — 
Taylor  r.  Hargoos,  4  CaL  268,  60  Am.  Dee. 
606. 

[b]  If  a  husband  who,  as  head  of  a  fam- 
ily, is  entitled  to  the  homestead  dedicated 
under  the  act  of  1851  by  him  and  his  wife 
prior  to  her  death,  removes  from  the  same 
and  eonveys  it  by  deed  absolate,  these  acta 
amount  to  an  abuidonment  of  the  homestead 
elaim.— Johnston  t.  Bosh,  49  CaL  109. 

S  170.  Offer  and  Anzletr  to  SeU. 

[a]  Fact  that  both  husband  and  wife  were 
anxious  to  sell  their  homestead,  and  the  hus- 
band had  made  repeated  efforts  for  that  pur- 
pose, but  failed  because  a  satisfactory  price 
could  not  be  obtained,  does  not  show  an  in- 
tention to  abandon  the  homestead  as  sooh. — 
Dnnn  t.  Tozer,  10  CaL  167. 

§  180.  Seelaiatlaa  of  Atumdounent. 

[a]  Homestead  declared  by  wife  ean  only 
be  abandoned  by  declaration  or  grant  exe- 
cuted and  acknowledged  by  both  husband  and 
wife.— Graves  t.  Baker,  68  Gal.  134,  8  Pae. 
691. 

tb]  A  komeatead  created  under  Statutes  of 
1860,  page  311,  sections  1,  10,  providing  that 
the  only  evidence  of  abandonment  of  a  home- 
stead selected  under  the  act  should  be  a  dec- 
laration of  abandonment,  signed,  aehnowl- 
edged,  and  recorded,  cannot  be  abandoned  by 
the  mere  faot  of  a  removal  from  the  home* 
stead  premises,  with  or  without  the  intent  of 
not  returning  to  them. — ^Tipton  t.  Martin,  71 
CaL  325,  12  Pae.  244. 

[c]  Under  Civil  Code,  aeetion  1243,  provid- 
ing that  a  homestead  can  be  abandoned  only 
by  a  declaration  of  abandonment  or  grant, 
one  who  had  claimed  a  homestead  in  lands, 
but  permitted  them  to  be  sold  under  judg- 
ment, and  moved  out,  it  not  appearing  that 
this  former  homestead  was  worth  more  than 
five  thousand  dollars,  and  that  steps  had  been 
taken  for  admeasuring  the  excess  as  provided 
in  section  1245  et  seq.,  cannot  claim  a  home- 
stead in  other  lands. — Waggle  t.  Worthy,  74 
CaL  266,  S  Am.  St.  Bep.  440,  15  Pac.  831. 

I^d]  A  quitclaim  deed  is  a  "grant,"  within 
the  meaning  of  Civil  Code,  section  1243,  pro- 
viding that  a  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment  or  a 
"grant"  thereof,  executed  by  the  husband 
and  wife.— Faivre  Daley,  93  CaL  664,  29 
Fae.  256. 

[e]  Under  Civil  Code,  section  1243,  provid- 
ing that  "a  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment,  or  a 
CaL  DtsMt,  VoL  8—108 


grant  thereof  executed  and  acknowledged,"  a 
conveyaiwe  of  land  as  security  only  does  not 
operate  as  such  abandonment  after  a  recon- 
veyance.— ^Kennedy  t.  Gloster,  98  CaL  148. 
82  Pae.  941. 

ff  1  Instrument  may  constitute  abandonment 
of  homestead  without  expressly  referring  to 
the  property  as  a  homestead. — Winslow 's 
Estate,  121  CaL  95,  63  Pac  362. 

[g]  Law  preseribes  no  form  of  words  for 
abandonment  of  homestead.  Any  instrument 
provisions  of  which  cannot  have  their  nat- 
ural and  obviously  intended  effect  without 
abandonment  suffices. — ^Winslow's  Estate,  121 
CaL  94,  95,  53  Pae.  862. 

[h]  By  Civil  Code,  section  1243,  a  homestead 
ean  be  abandoned  only  by  a  declaration  of 
abandonment,  or  a  grant  thereof;  and  the 
execution  of  a  deed  of  the  homestead  absolute 
in  form,  but  intended  as  a  mortgage,  is  not 
an  abandonment. — Bull  ▼.  Coe,  15  Pac  128. 

Fob  AuTHOBinxB  ntou  Othbb  States: 

Bee  25  Cent.  Dig.,  cols.  2547,  2548,  $  830. 

g  181.   Oaneellation  for  Mistake  of  Law. 

[a]  Where  complainant  executed  an  aban- 
donment of  her  homestead  on  the  death  of 
her  first  husband  on  the  erroneoua  belief 
that  she  could  not  hold  the  same,  such  mis- 
take was  one  of  law,  which  was  insufficient 
to  justify  a  cancellation  of  such  abandon* 
ment  and  a  recovery  of  the  property.— Dan- 
iels V.  Dean  (CaL  App.},  84  Pac.  332. 

g  182.  Sale  or  OonTeyanee— la  CtoieraL 

[a]  In  1865,  a  man  and  his  wife,  who  had 
filed  a  declaration  of  homestead  as  to  certain 
premises,  conveyed  to  third  persons  an  undi- 
vided half  thereof.  Held  that,  as  at  that 
time  a  homestead  right  could  not  attach  to 
lands  held  in  common  or  by  joint  tenancy,  it 
was  destroyed  by  their  eonveyanee^— Carroll 
V.  ElUs,  63  CaL  440. 

[b]  In  an  action  to  quiet  title,  it  appeared 
that  a  husband  purchased  property  with  com- 
munity funds,  and  that  his  wife  filed  a  dec- 
laration of  homestead  thereon;  that  the  hus- 
band then  conveyed  the  premises  to  his  wife 
as  a  gift;  that  subsequently  he  wished  to  sell 
the  land,  but  the  wife  refused  to  join  in  a 
deed  unless  he  paid  her  one-half  the  proceeds 
of  the  sale;  that  they  eonveyed  the  premises 
by  joint  deed,  and  one-half  the  proceeds  were 
paid  to  the  wife  by  the  husband's  consent; 
and  that  out  of  this  money  the  wife  purchased 
the  property  in  controversy.  Held,  that  the 
joint  conveyance  was  an  abandonment  of  the 
homestead,  under  Civil  Code,  section  1243.— 
Oaks  T.  Oaks,  94  CaL  6«,  29  Pae.  330. 

[e]  Petitioner  eonveyed  his  homestead  in 
question  to  B.  in  fee,  by  deed  in  which  peti- 
tioner's wife  did  not  join,  and  some  two 
years  thereafter  B.  reconveyed  the  premises 
m  fee  to  petitioner's  wife,  then  living.  Held 
that,  since  the  deed  to  B.  was  void  for  failure 
of  the  wife  to  join,  it  did  not  constitute  an 
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abandonment  of  petitioner's  bomestead  rigbta 
in  the  property.— aearr 'a  Estate,  In  fe,  14« 
CaL  105,  79  Pac  855. 

Vam  AuTHOBiTiKa  fboic  Otheh  States: 

See  25  Cent.  Dig.,  eols.  2518-2551,  §§  331, 


§  183.   OonT^ranee  of  Put  (tf  FremlBOB. 

[a]  As  a  husband  and  wife  may,  by  join- 
ing in  a  conveyance,  destroy  a  homestead 
right  already  acquired,  by  selling  the  whole, 
80  they  may  equally  destroy  it  by  selling  an 
undivided  portion  of  it. — ^KeUeraberger  t. 
Eopp,  6  OaL  563. 

[b]  Under  Code  of  CiTil  Frc.r.fdore,  section 
1474,  a  conveyance  of  an  undivided  interest 
in  a  homestead,  made  by  a  husband  after 
the  wife's  death,  held  not  to  destroy  the 
homestead  exemption  as  to  a  debt  contracted 
before  the  conveyance  and  before  the  death 
of  the  wife. — Payne  Cununinga,  140  Cal. 
426,  80  Pac  620. 

S  184.    Conveyance   by   Husband  to 

Wife. 

[a]  An  agreement  between  husband  and 
wife  for  the  division  of  a  homestead,  and 
deeds  executed  in  pursuance  of  such  agree- 
ment, none  of  which  are  recorded,  do  not 
operate  as  an  abandonment  of  the  homestead, 
under  Civil  Code,  section  1244. — ^Lamb's  Es* 
tate.  In  re,  95  Cal.  397,  30  Pac  668. 

[b]  Under  Civil  Code,  section  1243,  a  deed 
of  part  of  a  homestead  by  a  husband  to  his 
wife  is  no  abandonment. — Payne  v.  Cum- 
min gs,  146  Cal.  426,  80  Pac.  620. 

§  18S.   Deed  OiTen  to  Secure  Debt. 

[a]  The  execution  by  husband  and  wife  of 
a  deed  of  conveyance,  absolute  in  form,  but 
intended  as  a  mortgage,  is  not  an  abandon- 
ment of  the  homestead,  except  as  against  an 
innocent  porehaser. — Mabury  t.  Buiz,  58  CaL 
11. 

[b]  The  execation  of  an  instrument  in  the 
form  of  a  deed,  but  which  is  given  only  as 
a  mortgage,  does  not  pass  the  title,  and  can- 
not operate  aa  a  grant  of  the  property  de- 
scribed therein,  so  as  to  constitute  an  aban- 
donment of  a  homestead. — Kennedy  y.  Olos- 
ter,  98  CaL  143,  32  Pac  941. 

§  186.  Lease. 

[a]  After  the  death  of  Ws  wife,  a  debtor 
leased  the  premises  occupied  by  him  to  a 
tenant,  who  agreed  to  keep  the  debtor's  in- 
fant child.  The  debtor  left  some  furniture 
in  the  house,  and  on  his  remarriage  mort- 
gaged the  premises,  and  thereafter  took  pos- 
session with  his  second  wife.  Held,  that  the 
lease  constituted  an  abandonment  of  the 
homestead,  bo  as  to  validate  the  mortgage  in 
the  hands  of  an  innocent  third  party. — Ben- 
son T.  Aitken,  17  Cal.  163. 


[b]  Under  Civil  Code,  section  1243,  provid- 
ing  that  a  homestead  can  be  abandoneid  only 
by  a  declaration  of  abandonment  or  a  grant 
thereof;  and  section  1244,  making  saeh  aban- 
donment effectual  only  from  the  time  it  is 
filed  in  the  office  in  which  the  declaration  of 
homestead  was  recorded — the  leasing  of  home- 
stead property,  and  the  purchase  of  other 
property,  and  the  fact  of  residence  thereon, 
do  not  constitute  an  abandonment  of  the 
homestead. — Simonson  t.  Burr,  121  CaL  682, 
54  Pac  87. 

Tom  AuTHOBTTiEa  ntOH  Oran  States; 

See  25  Cent.  Dig.,  cols.  2251-2554,  §§ 
333,  334. 

§  187.   Lease  of  Put  of  PremlBes. 

[a]  Plaintift  executed  and  duly  recorded  a 
declaration  of  homestead  on  a  certain  house 
and  lot  owned  by  him,  and  afterward  built 
a  large  addition  to  the  house,  and  then  leased 
th^  greater  part  thereof  to  a  woman,  who 
used  such  part  for  a  boarding-honse.  Plain- 
tiff in  his  lease  reserved  several  rooms  where 
he  and  his  family  continued  to  live,  though 
they  took  their  meals  with  the  lessee.  Held, 
that  plaintiff  did  not  thereby  lose  his  right  of 
homestead. — Heathnuu  t.  Holmes,  94  CaL 
291,  29  Pac  404. 

§  188.  Operatton  and  Effeet-^As  GiTlng  Mm- 
band  Blgbt  to  CooToy. 

[a]  Where  homestead  is  abandoned  hus- 
band may  convey  premises  by  hia  sole  deed. 
Guiod  V.  Guiod,  14  Cal.  506,  76  Am.  Dec.  440. 

Fob  Authobities  vbou  Otheb  States: 

See  25  Cent.  Dig.,  eols.  2562-2570,  §§  341- 
343. 

J  189.    Bights  of  Oieditors  Against 

OrantM  of  Homestead. 

[a]  Where,  under  the  aet  of  1851,  both  hus- 
band and  wife  unite  in  a  conveyance  of  the 
homestead,  the  homestead  rights  are  relin- 
quished, and  persons  to  whom  the  husband 
alone  had  mortgaged  the  homestead  previous 
to  such  conveyance  may  enforce  their  mort- 
gages against  the  property  in  the  hands  of 
the.  grantee. — ^Bowman  t.  Norton,  16  CaL  213. 

I  190.  —  Jnnlor  and  BmUa  Mortgagees. 

[a]  Where  a  husband  and  wife,  owning  a 
tract  of  land,  a  part  of  which  is  claimed  as  a 
hnrrpstpad.  bntli  exenito  a  mortgage  on  the 
whole  tract,  and  the  husband  afterward  exe- 
cuiea  a  mortgage  upon  tne  part  not  covered 
by  the  homestead,  and  the  first  mortgagee 
forecloses,  making  the  other  mortgagees  par- 
ties, the  latter  cannot  insist  that  the  home- 
stead be  sold,  but  the  decree  should  direct 
the  part  not  covered  by  the  homestead  to  be 
first  sold,  and,  if  the  proceeds  satisfy  the 
first  mortgage,  that  the  homestead  be  reserved 
from  sale.  The  second  mortgagees  must  rely 
on  the  surplus,  if  any,  arising  from  the  sale 
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of  the  part  not  eoTered  hj  the  mortgage.— 
2ieLaagUin  t.  Hart,  40  038. 

$  191.   Eetroactlve  Effect 

[a]  Abandonment  of  homestead  has  no  ret- 
roactive effects — Gleaaon  v.  Spray,  81  <M. 
221,  15  Am.  St  Bep.  47,  22  Pac  551. 

§  192.  Estoppd  to  aalm  Homeataad. 

[a]  Defendants  qnitelaimed  to  a  city  cer- 
tain strips  of  land  to  be  used  aa  a  highway, 
and  Bubaeqnently  executed  a  mortgage  on 
their  homeetead,  describing  it  as  bounded  in 
part  on  aueh  streets.  The  mortgagors,  after 
foreclosure,  commenced  to  erect  a  building 
on  the  spaces  designated  as  streets,  claiming 
that  the  same  remained  a  part  of  their  home- 
stead, and  had  not  been  dedicated  as  a  high- 
way. Held,  that  the  homestead  claim  waa 
barred  hj  the  foreclosure,  and  that  the  right 
of  way  passed  to  the  purehaaeis  free  from 
the  claim  of  homestead. — Kittle  t.  Pfeiffer, 
22  Cal.  484. 

[b]  A  homestead  cannot  t>e  alienated  by  the 
Toluntary  act  of  either  the  husband  or  wife, 
or  both,  except  in  the  manner  provided  by 
•tatnte;  and  where,  after  a  declaration  there- 
of had  been  filed,  the  husband  became  in- 
sane, and  a  guardian  was  appointed  for  him 
by  the  probate  court,  which  on  the  petition 
of  the  guardian  made  an  order  that  the  home- 
stead be  sold  to  pay  the  expenses  of  the  wife 
and  children,  and  Uie  wife  received  a  part  of 
tbe  proceeds  of  the  sale,  and  consented  that 
an  attorney  be  appointed  to  represent  her  in 
the  probate  proceedings,  she  is  not  estopped 
from  afterward  recovering  possession  of  the 
homestead  from  the  pnTchaser  at  the  guard- 
ian 'a  sale.— Flege  t.  Gamy,  47  Cal.  371. 

Fob  AuTHOBims  ntOM  Othxb  States: 

See  25  Cent  Dig.,  eola.  2570-2578,  §§ 
844-347. 

§  193.   Evidence  of  Abandonment 

[a]  Occupancy  by  the  husband  and  family 
is  presumptive  evidence  of  appropriation  as  a 
homestead;  and  removal  is  presumptive  evi- 
dence of  abandonment,  though  this  latter 
presumption  will  be  rebutted  by  proof  of  re- 
moval for  a  temporary  purpose. — Harper  v. 
Forbes,  IS  CaL  202. 

[b]  A  written  declaration,  made  under  the 
act  of  1860,  of  an  abandonment  of  a  home- 
stead acquired  prior  to  the  passage  of  that 
act,  though  it  does  not  of  itself  effect  an 
abandonment,  is  admissible  in  evidence  aa 
showing  an  intent  to  abandon. — ^Brennan  v. 
WaUace,  25  CaL  108. 

Fob  AuTHOKmEs  ntou  Otrkr  Statesi 
Bee  25  Cent  Dig.,  eola.  2581-2584, 
851-353. 

V.   FBOTECnON   Ain>  ENTOBOEMENT 
OF  BIOHTS. 

APPRAISAL    BEFORE    SALE    ON  EXBOUTION, 
I  194. 

  TIUE  TO  TAKE  FKOCEEDINaS,  |  198, 


SALE  UNDEB  EXECUTION  AND  BIOHTS  OF 

PUBOHA.SEBB.  i  169. 
AOTIONB   TO   ENFORCE  RIOHTS— RIGHT  OP 

ACTION  ON  SHERIFF'S  BOND,  |  197. 
  MOTION.  1  1»8. 

INJUNCTION,  {  169. 

  PLEADING  AND  PROOF.  |  200. 

  QUESTIONS  FOR  JUR7,   |  901. 

  FINDINGS.  I  203. 

g  194.  iMvralsal  Befom  Sato  on  ExeenttoL 

[a]  A  sale  by  a  sheriff  under  execution  of  a 
house  claimed  as  a  homestead  by  the  de- 
fendant in  execution,  and  ascertained  by  ap- 
praisement to  be  worth  over  five  thousand 
dollars,  should  not  be  made  until  an  exact 
appraisement  of  the  value  of  the  premises  is 
obtained,  so  that  the  sheriff  can  convey  a 
definite  fractional  undivided  interest  therein. 
Oary  v.  Eastabrooh^  6  Cal.  457. 

[b]  No  matter  what  is  the  actual  value  of 
the  homestead,  it  can  be  subjected  to  sale 
under  a  levy  only  after  appraisement,  as  pro- 
vided by  code,  sections  1241-1259. — ^Barrett  v. 
Sims,  59  Cal.  615. 

[c]  Under  CivU  Code,  sections  1248,  1249, 
authorizing  the  court  to  appoint  homestead 
appraisers  upon  proof  of  service  upon  defend- 
ants of  a  copy  of  the' petition  and  notice 
of  the  time  and  place  of  bearing,  the  court 
may  appoint  another  appraiser  in  the  event 

.  of  a  vacancy  caused  by  the  absence  of  one 
of  the  appraisers  originally  appointed,  with- 
out any  further  notice,  and  either  party 
may,  in  case  the  appointee  is  unfit,  incompe- 
tent, or  disqualified,  move  the  court  to  vacate 
the  appointment  or  set  aside  the  report  of 
the  appraisers. — Harrier  v.  Bassford,  145  Cal. 
529,  78  Pac.  1038. 

[d]  On  a  proceeding  nnder  Civil  Code,  see- 
tiona  1245-1261,  to  subject  to  an  execution 
the  excess  of  homestead  value  over  the  ex- 
emption, held,  that,  in  view  of  section  1254, 
there  was  no  necessity  to  give  a  notice  of  a 
bearing  on  the  report  of  the  appraisers. — 
Lean  v.  Givens,  146  Cal.  739,  81  Pac.  128; 
Oivens  v.  Lean  (Cal.  Sup.),  81  Pae.  130. 

[e]  Under  Code  of  Civil  Procedure,  article 
2,  chapter  5,  sections  1474-1486,  held,  error 
for  court  in  probate  proceedings  to  confirm 
ex  parte  reappraisement  of  honiestfad  with- 
out giving  an  objector  any  opportunity  to  be 
heard.— McCarthy 's  Estate,  In  re  (Cal.  App.), 
82  Pac.  635. 

[f]  Under  Code  of  Civil  Procedure,  article 
2,  chapter  5,  sections  1474-1486,  ex  parte 
report  of  homestead  appraisers  in  probate  pro- 
ceedings held  not  evidence  of  value  of  home- 
stead.—McCarthy 'a  Estate,  In  re  (CaL  App.), 
82  Pac  635. 

g  195,   Tlnw  to  Tako  Froeeedlngi; 

[a]  The  fact  that  there  was  sixteen  months* 
delay  after  the  levy  of  an  execution  before 
proceedings  were  taken  under  Civil  Code,  sec- 
tions 1245-1258,  providing  a  method  for  sub- 
jecting to  execution  the  •xceas  of  homestead 
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value  OTer  the  exemption,  did  not  show  an 
abandonment. — Lean  t.  Qivena  (Cal.  Sup.),  81 
Pac  188;  GiTena  t.  Laan,  146  xviii,  81 
Pae.  ISO. 

%  196,  Sale  1hid«r  Enctitloii  and  Ughti  of 
Pnrctaasen. 

[a]  A  deed  of  premises  claimed  as  a  home- 
stead,  given  by  the  sheriff  to  the  purchaser 
at  the  execution  sole  for  the  exeeu  of  the 
value  of  the  premises  over  the  amount  of  the 
Statutory  homestead,  gives  the  purchaser  no 
right  to  maintain  an  action  for  possession  and 
mesne  profits,  since  the  interest  conveyed  is 
undefined  and  uncertain,  no  appraisement 
having  been  made.— Gary  r.  Eastabrook,  6 
CaL  457. 

[b]  Sale  of  homestead  on  exeention  is  Toid. 
and  passes  no  title. — Kendall  T.  Olark,  10 
Cal.  17,  70  Am.  Dec.  691. 

[c]  Notice  to  a  sheriff,  before  be  makes  a 
sale,  that  the  premises  he  is  about  to  sell 
are  the  homestead  of  the  party  giving  such 
notice,  does  not  render  the  sale  void.  Such 
notice  does  not  create  a  homestead,  nor  ie  it 
evidence  of  the  existence  of  a  homestead.— 
Villa  V.  Pico,  41  CaL  460. 

[d]  A  levy  and  salei  by  the  sheriff  on  execu- 
tion of  a  homestead  held  under  act  of  1851, 
made  while  such  act  was  in  force,  are  void, 
and  convey  no  title  to  the  pur^aser. — ^Def- 
feliz  V.  Pico,  46  CaL  289. 

§  197.  Aetloiu  to  Enf  OEoe  Bights— Slgbt  of 
Action  on  Sbeciff's  Bond. 

[a]  An  action  of  damages  will  not  lie 
against  the  sheriff  and  his  sureties  for  the 
levy  and  sale  of  a  homestead,  since  the 
purchaser  of  such  property  acquires  no  title, 
and  a  debtor  woold  therefore  suffer  no  in- 
jury.—Kendall  V.  Clmrk,  10  CaL  17,  70  Am. 
Dec.  601. 

g  198.   Motion. 

[a]  Homestead  right  eannot  be  tried  ob  mo- 
tion by  husband  to  set  aside  a  mortgage  sale. 
Cook  V.  Klink,  8  Cal.  347. 

§  190.   Injimctloii. 

[a]  A  bill  in  equity  which  prays  that  the 
sale  of  land  on  execution  may  be  enjoined, 
on  the  ground  that  the  land  is  held  as  a 
homestead,  is  demurrable  in  not  stating  that 
the  value  of  the  land  does  not  exceed  the 
amount  to  which  a  homestead  is  limited. — 
Marriner  v.  Smith,  27  CaL  649. 

[b]  On  a  motion  for  temporary  injunction 
to  restrain  the  levy  of  an  execution  upon 
premises  claimed  as  a  homestead,  it  ^  not 
error  for  the  court  to  refuse  to  determine  on 
affidavits  the  correctness  of  an  allegation  that 
a  portion  of  the  premises  in  question  is  not 
exempt.— Parley  T.  Hopkins,  79  CaL  203,  21 
Pac.  737. 

[c]  Sale  of  homestead  on  exeention,  though 
void,  casta  cloud  on  title  and  may  be  en- 


joined—Both V.  Insley,  86  Cal.  139,  140,  24 
Pae.  853. 


§  200.   Pleading  and  Pnwf. 

[a]  In  an  action  to  recover  real  estate  as 
a  homestead,  the  complaint  alleged  that  the 
husband  alone  executed  his  no^  and  mort- 
gage on  the  premises.  A  foreclosure  suit  was 
brought,  making  the  husband  and  wife  and 
several  subsequent  mortgagees  parties.  The 
husband  and  wife  were  defaulted,  but  the 
other  defendants  answered,  asking  for  a  sale 
of  the  property.  Held,  that  the  plaintiffs 
could  not  recover  without  showing  that  the 
subsequent  mortgages  were  insufficient  to  pass 
the  title,  as  under  the  pleadings  it  appeared 
that  the  sale  was  made  under  them  as  well  as 
under  the  mortgage  by  the  husband. — ^Elink 
v.  Cohen,  15  CaL  200. 

Jb]  There  is  no  presumption  that  the  value 
homestead  property  remains  unchanged 
during  a  series  of  yean. — ^DelancQr's  Estate, 
In  re,  37  CaL  176. 

[c]  Under  the  statute  requiring  a  declara- 
tion of  homestead  to  contain  a  statement  of 
the  "actual  cuh  value"  of  the  premises,  it 
was  error  for  the  court  to  allow  a  complaint 
alleging  that  a  hosband  had  filed  a  valid 
declaration  of  homestead,  a  copy  of  which 
was  attached,  and  which  copy  stated  the 
* '  cost  value ' '  of  the  premises,  to  be  amended 
after  defendant's  default  by  changing  the 
word  "cost"  to  "cash,"  and  entering  judg- 
ment thereon  without  notice  of  the  amend- 
ment to  defendant. — Tappendorfl  T.  Iforaada, 
134  Cal.  419,  66  Pae.  491. 


g  201.   Questions  for  Jnrjr. 

[a}  Fact  of  dedication  of  premises  in  ques- 
tion as  a  homestead  was  properly  submitted 
to  the  jury. — Cook  v.  lleChristiu,  4  Cal.  £3. 

§  202.   Findings. 

[a]  A  finding  that  two  persons  on  a  cer- 
tain date  executed  a  declaration  of  home- 
stead "as  husband  and  wife"  is  not  a  finding 
that  they  were  then  husband  and  wife,  but 
that  they  so  represented  themselves  in  the 
deeiaration.— Emmal  v.  Webb,  36  CaL  197. 


HOMICIDE. 

Znclnde  killing  a  taomui  being,  siding  la,  at- 
tempting, or  soUdUng  Bscli  kUUng,  ftad  MMiilta 
witb  Intent  to  klU;  astnrs  and  etoasiAs  of  marder. 
Baanslaaghtsr,  and  of  degrees  thexsof,  and  of  at. 
tenpM  and  amttlts  with  intent  to  eoanalt  sod 
offenses;  natni*  and  ezteat  of  erliainal  le^n- 
Blblll^  tlwrefor,  and  groands  of  defsnsa.  laore  par- 
ticularly Jnstlflcatloa  ox  ezoose,  and  pxosseatieB  and 
panlsbment  of  snck  asM  as  paUie  offsnstiL 

I.  MURDER,  §§  1-26. 

XL  MANSLAUGHTER,  §§  87-37. 

TTT  ASSAULT  WITH  INTEUT  TO  SILL, 
S§  38-48. 
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XT.  EXCUSABLE    AND  JUSTIFIABLE 
HOMICIDE,  §§  43-61. 

V.  INDICTMENT  AND  INPOEMAITON. 

§§  62-74. 

VL  EVIDENCE,  §§  75-153. 

A.  PresamptionB    and    Burden  of 

Proof,  §§  75-80. 

B.  Adinissibilitjr  in  General,  88  SI* 

115. 

C.  Dying  Declarations,  §§  116-131. 

D.  Proeeedinga  at  Inquest  end  Pre- 

liminary Examination,  §§  132- 
134* 

E.  Weight  and  Sufficiency,  §§  135- 

1S3. 

Vn.  TBIAL,  §§  154-198. 

A.  Conduct  of  Trial,  §§  154-159. 

B.  Questions  for  Court  and  Joiy,  88 

160-166.  . 

C.  Instmctiona,  §§  167-194. 

D.  Verdict,  §§  195-198. 
Vrn.  NEW  TEIAL,  §§  199-203. 

IX.  APPEAL  AND  ERROR,  §§  204-219. 

X  PUNISHMENT,  DEATH  SENTENCE 
AND  EXECUTION  THEEEOF,  88 
§§  220-230. 

rer  tlie  can«rftl  prlaolplM  of  nteinal,  remedial  er 

nbetatttlve  Uw  goremlng  homicide  cuei  Inrt 

eqasll;  ippUceble  to  ell  kinds  of  eilBlael  eases, 

•M  Orlmlnel  Lev. 
Appeal  from  fsderel  dreolt  te  snpreme  eovrt  ss 

sospendlng  dectli  smtenes.  8m  Ooaxts,  |  1S9. 
AdatlsilblUtx  of  clolhlng  of  Tlctim  of  marder.  Bee 

Oilmlul  I«ir,  1  107. 
OlvU  UaUlltr  for  wioBcfdUy  ceeiloc  destb  end 

eetiOBs  therefor.    See  Death,  SX. 
SneUag  ae  4ef  erne  te  wurdex  ehazce.   iee  Saellag, 

I  a. 

I.  MUXDBS. 

ELEUBNTa  OP  AND  ACTS  CONSTITUTING,  i  1. 
STATUTES  CONSTRUED.  |  2. 

CAUSE    OF   DEATH— SUICIDE    OR  HOMICIDE, 

I  s. 

  HASTENING  IMPENDING  DEATH.  |  4. 

—       CONCURRING  INJURIES  B7  OTHEBS,  |  8. 

TIME  OF  DEATH,  i  0. 

INTENT,  MOTIVE    OB    DESIGN    TO  KFFEOT 

DEATH,    i  7. 
ABILITT  TO  ACCOMPLISH  DEED,  |  8. 
MAUOE,   {  0. 

  MALICE  AFORETHOUGHT,  |  10. 

  IMPLIED    MALICE,    |  11. 

PELIBERATIOH  AND  PREMEDITATION,  |  18. 

 TIME  BETWEEN  FORMATION  OP  INTENT 

AND  KILLING,  S  18. 

NATURE  OP  ACT— LYING  IN  WAIT,  |  14. 

KILLING  ONE  WITH  INTENT  TO  KILL  AK- 
OTHER,  I  15. 

KATURE  OF  WEAPON  USED,    |  16. 

HOMICIDE  IN  OOUMI88ION  OF  OR  AT- 
TEMPT TO  ooKMiT  OTBxa  ornMsa. 

I  17. 

HOMICIOC  IN  DUHi,  1  18. 
DEeRESS,  I  19.- 


  SECOND  DEGREE,  |  81. 

ATTEMPT  TO  MURDER,  |  22. 

WEAKNESS  OF  MIND,  FEAR.  EXCITEMENT  OR 

DELUSION.    S  as. 
INSANITY.   I  24. 

INTOXICATION      AND      IN8ANITT  CAUSED 

THEREBY,  |  25. 
PERSONS  LIABLE,  |  26. 

§  1.  znemeuts  of  and  Acta  Oonstltntliig. 

[a]  Facts  necessary  to  constitute  murder 
are,  that  wound  was  inflicted  with  a  felonious 
intent,  that  wound  was  mortal,  and  that 
death  ensued  from  effects  thereof  within  a 
year  and  a  day. — ^People  Steventon,  9  Cal. 
273. 

[b]  If  the  eircnmstanees  of  a  combat  fol- 
lowing .an  assault  show  that  from  the  ont- 
set  the  words  and  acts  of  defendant  indi- 
cated an  intention  to  kill  hia  asseilant  under 
color  of  the  asaault,  it  is  murder. — People 
T.  Robertson.  67  Cal.  646,  8  Pac.  600. 

[c]  Where  a  person,  armed  with  a  deadly 
weapon,  on  being  assanlted,  takes  advantage 
of  the  assault  to  kill  his  assailant,  not  in  the 
heat  of  passion  caused  by  the  assault,  nor 
in  reasonable  self-defense,  it  is  murder. — Peo- 
ple V.  Robertson,  67  Cal.  646,  8  Pac.  600. 

[d]  The  establishment  of  a  motive  is  not 
an  essential  element  in  a  eonvietion  for 
murder.— People  t.  Owens.  132  CaL  469,  M 
Pac  770. 

Fob  AuTHOBiTiBa  ntou  Otbeb  States: 
See  26  Cent  Dig.,  eols.  22,  23,  §  12. 

§  2.   Statutes  Construed. 

[a]  The  act  of  1856,  dividing  the  crime  of 
murder  into  two  degrees,  and  prescribing  im- 
prisonment as  the  puoishmeot  for  murder  in 
the  second  degree,  did  not  make  murder  in 
the  second  degree  less  or  other  than  murder. — 
People  V.  Haun,  44  CaL  96;  People  v.  Foren, 
26  Cal.  361. 

[b]  The  word  "poison,"  as  used  in  section 
216  of  the  Penal  Code,  means  any  substance 
which,  when  applied  to  the  body  externally, 
or  in  any  way  introduced  into  the  system, 
without  acting  meGhanically,  but  by  its  own 
inherent  qnalities,  is  eapaole  of  destroying 
life.— People  v.  Van  Deleer,  53  CaL  147. 

FOK  AUTHOUTIES  FBOM  OTHER  STATES: 

See  26  Gent.  Pig.,  cols.  23,  24,  §  18. 

S  S.  Oanss  of  Death — Suicide  or  Homicide. 

[a]  Where  the  jury  were  authorized  to  find 
from  the  evidence  that  a  gunshot  wound  fired 
by  the  defendant  upon  the  deceased  was  mor- 
tal, and  that  it  contributed  to  his  death,  the 
fact  that  the  deceased  inflicted  upon  himself 
thereafter  a  knife  wound  in  his  throat,  which 
was  also  mortal  and  which  accelerated  hia 
death,  cannot  relieve  the  defendant  of  the 
responsibility  for  the  deaUbr— People  t.  Lewis, 
124  CaL  SSI,  57  Pae.  470. 
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For  Aitthobities  nou  Other  States: 
See  £e  Cent  Dig.,  eole.  30-43,  §  21. 

S  ^   HMrtentng  bqwudliig  Death. 

[a]  A  peraon  la  liable  for  a  homicide  in 
accelerating  the  death  of  another  whose  death 
would  necessarily  have  soon  occurred  from  ai^ 
incurable  disease. — ^People  t.  Hoan,  65  GaL 
632,  4  Pac  545. 

§  0.   Ooncnrring  iDjurieB  by  Others. 

[a]  On  an  indictment  for  murder,  evidence 
that,  previous  to  the  killing  deceased  hy  the 
defendant,  the  deceased  had  received  a  mor- 
tal wound  from  a  third  person,  does  not 
constitute  a  defense. — People  t.  Ah  Fat,  48 
Cal.  61. 

g  6.   Time  of  Death. 

[a]  Murder  ia  regarded  as  committed  at 
time  of  giving  of  fatal  blow  or  wound,  though 
death  does  not  occur  until  a  subsequent  day  ; 
and  the  accused  is  to  be  tried  by  the  laws 
in  force  at  the  time  the  injurious  act  is  done. 
People  T.  GHll,  6  Cal.  637. 

§  7.  Intend  Mottva  or  Design  to  Effect 

Death. 

[a]  Intent  to  hill  mnst  exist,  and  this  in- 
tent may  be  inferred  from  the  circumstances, 
as  the  use  of  a  weapon  calculated  to  produce 
death.  This  intent  need  not  have  existed  for 
any  given  length  of  time  before  the  fatal 
blow;  it  ia  sufficient,  the  killing  being  unjus- 
tified or  nnexenaed  by  the  eireui^tanees,  that 
the  intent  to  kill,  if  it  be  formed,  be  on  the 
instant  of  killing  or  doing  the  act  from  which 
death  enraed. — ^People     Bealoba,  17  Cal.  389. 

[b]  In  either  murder  or  manslaughter  there 
may  be  a  present  intention  to  kill  at  the 
moment  of  the  commission  of  the  act. — ^Peo- 
ple V.  Freel,  48  Cal.  436. 

[e]  Proof  of  motive  is  not  indispensable 
to  a  eonvietion  for  murder. — People  t.  Dur* 
rant,  116  Cal.  208,  48  Pae.  76. 

Fob  Autbobities  raou  Otheh  States: 
See  26  Cent.  Dig.,  cola.  25-27,  §  14. 

§  8.   Ability  to  AccompllBh  Deed. 

[a]  A  person  has  the  present  ability  to  ac- 
complish the  murder  intended  when  he  haa 
a  loaded  pistol,  and  the  person  intended  to 
be  fired  at  ia  within  reach  of  its  effect,  and 
the  fact  that  he  was  mistaken  as  to  the 
exact  spot  where  his  victim  was  located  at 
the  time  of  firing  is  immaterial. — People  v. 
Lee  Eong,  95  CaL  666,  29  Am.  St.  Bep.  165, 
30  Pac.  800. 

I  9.  Malice^ 

[a]  There  can  be  no  murder  without  mat* 
ice,  either  express  or  implied.— People  T, 
Koon^  S  CaL  90. 


fb]  Legal  malice,  or  the  malice  aforethought 
of  statute,  denotes  a  wrongful  act  done  in- 
tentionally, and  without  legal  cause  or  excuse. 
People  T.  Taylor,  36  Cal.  255. 

[c]  Bare  existence  of  hatred  and  ill-will 
does  not  amount  to  malice. — ^People  v.  Taylor, 

36  Cal.  263. 

[d1  Legal  malice  is  an  intent  to  do  an  nn- 
lawiul  act  without  legal  justification  or  ex- 
cuse.— People  T.  Taylor,  36  CaL  255. 

Fob  AiTTHORnTES  fboic  Otheb  States: 
See  86  Cent.  Dig.,  eols.  27-33,  §§  15-18. 

g  10.   Hallee  Af  oretlunight. 

[a]  Malice  aforethought,  either  express  or 
implied,  is  manifested  by  the  doing  of  an  un- 
lawful and  felonious  act  intentionally  and 
without  legal  cause  or  excuse,  and  does  not 
imply  a  pre-existing  hatred  or  enmity  toward 
the  individual  injured. — People  T.  B^kwell, 
143  Cal.  259,  76  Pac.  1017. 

[b]  In  a  prosecution  for  homicide,  an  in- 
struction defining  malice  aforethought  held 
to  correctly  state  the  law. — People  t,  Fallon 
(Cal.  Sup.),  86  Pac.  6S9. 

§  11.   ImpUed  Malice. 

[a]  The  implied  malice  included  in  the  stat- 
utory definition  of  murder  is  not  inconsistent 
with  the  actual  intent  to  take  life;  and  as 
assault  with  intent  to  commit  murder  might 
be  Buatained  by  proof  of  an  assaalt  with  in- 
tent to  commit  murder  in  the  second  degree, 
where  no  conaiderable  provocation  appears, 
or  where  the  circumstances  show  an  aban- 
doned and  malignant  heart,  in  which  case 
malice  is  implied.  (Per  Beatty,  C.  J.,  Van 
Dyke,  J.,  and  Henshaw,  J.) — People  T.  Men- 
denhall,  135  Cal.  344,  67  Pac  325. 

Fob  AnrHOBiTiBS  raoii  Othbb  States: 
Bee  26  Cent  Dig.,  eol.  88,  §  18. 

§  12.  Deliberation  and  Premeditation. 

[a]  Premeditation  or  malice  aforethought  ia 
necessary  ingredient  to  the  crime  of  murder, 
or  of  an  assault  with  intent  to  commit  such 
crime. — People  v.  Urias,  12  Cal.  325. 

[b]  If  two  persons  quarrel,  and,  after  • 
sufficient  time  has  elapsed  for  reason  to  re- 
sume its  sway,  one  of  them  kills  the  other, 
and  is  indicted  for  murder,  proof  on  the  trial 
of  the  first  quarrel  as  a  provocation  for  the 
killing  makes  the  killing  attributable  to  de- 
liberate revenge,  and  punishable  as  murder. 
People  T.  Smith,  86  Gid.  665. 

[c]  The  adjectives  "wUlful,"  "deliber- 
ate," and  "premeditated,"  considered  in 
connection  with  the  context  in  the  phrase, 
' '  or  any  other  kind  of  willful,  deliberate,  and 
premeditated  killing,"  found  in  that  section 
of  the  act  concerning  crimes  and  punishments 
defining  murder  in  we  first  degree,  m  mere* 
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enintilatiTe  and  expremiT«  of  th«  ume 

Idea.— People  v.  Pool,  27  Cal.  572. 

[d]  Each  of  th«  phrases,  "willfal  kUling," 
"deliberate  killing,"  and  "premeditated  kUl- 
ing,"  Btanding  in  relation  to  the  offense  of 
nmrder,  embraces  essentiallT  the  legal  idea 
of  the  other.— People  t.  Pool,  27  Cal.  578. 

[e]  If  homicide  is  committed  by  means  of 
willfal,  deliberate,  and  premeditated  killing 
it  shows  an  abandoned  and  malignant  heart. 
People  T.  Williams,  43  Cal.  344. 

[f  ]  A  homicide  is  not  manslaughter  beeaase 
defendant  had  shortly  prior  thereto  become 
incapable  of  acting  with  deliberation  and 
premeditation,  by  reason  of  injuries  inflicted 
on  him,  aniess  they  were  caused  by  the  unlaw- 
ful act  of  deceased. — People  t.  Worthington, 
122  Cal.  583,  55  Pac  896. 

[g]  Though  a  killing,  to  be  murder  in  the 
flrst  degree,  must  have  been  deliberate  and 
with  premeditation,  it  is  not  essential  that 
there  should  be  any  appreciable  time  between 
the  intent  to  kill  and  the  act  of  killing. — 
People  y.  Suesser,  142  CaL  854,  75  Pae.  1098. 

Fob  Authobities  tboh  Otheb  Statbs; 

See  26  Cent.  Dig.,  cols.  33-39,       19,  20. 

8  IS.   Time  Between  TnaoMm  of  Inr 

tent  and  Killing. 

[a]  Ib  deliberating,  there  need  be  no  ap- 

Ereeiable  time  between  the  formation  of  the 
itent  to  hill  and  the  actual  killing.— People 
Williams,  43  CaL  844. 

g  14.  Nature  of  Act— Lying  In  Wall 

[a]  Assassination  by  lying  in  wait  for  one 
who  has  made  mere  threats  against  life,  with- 
out acts,  is  murder  of  first  degree. — ^People  t. 
Wright,  45  Cal.  260. 

[b]  Term  "concealed'*  is  not  synonymous 
with  "lying  in  wait."  If  a  person  conceal 
himself  for  the  purpose  of  shooting  another 
unawares,  he  is  lying  in  wait;  but  a  person 
may,  while  concealed,  shoot  another  without 
committing  the  crime  of  murder. — People  v. 
Hilesi  55  GiO.  807. 

I  15.  Killing  One  with  Intent  to  EUl  An- 
other. 

[a]  Unintentional  killing  of  one  in  premedi- 
tated attempt  to  kill  another  is  murder  in 
first  degree. — ^McDonald  t.  Backus,  45  CaL 
868. 

[b]  Where  one  deliberately  intended  to  kill 
one  person,  and  in  attempting  to  do  so,  took 
the  life  of  another,  whom  he  mistook  for  the 
intended  victim,  he  is  none  the  less  guilty 

.  of  murder  in  the  first  degree.— People  T.  Snes- 
ser,  142  CaL  354,  75  Pac.  1093. 

[o]  Where  defendant,  intending  to  kill  A., 
fired,  and  the  shot  struck  deceased,  who  either 
placed  herself  between  defendant  and  A.,  or 
got  in  xtjkgfi,  def^i^dant  wa>  giiilty  of  mi^ 


der  in  the  first  degree,  and  not  manslaughter. 
People  T.  Trebileox  (Cal.  Sap.),  86  Pac  684. 

Fob  Axttbobitiks  nou  Othib  States: 
Bee  86  Cent  Dig.,  eols.  46-49,  $  28. 


S  16.  Katore  of  Wei^on  Uaed. 

[a]  In  eases  of  homicide,  it  is  not  tke 
character  of  the  weapon  used  that  determines 
the  degree  of  the  offense.  It  is  the  presence 
or  absence  of  deliberation  and  malice  that 
makes  the  crime  manslaughter  or  murder. — 
People  T.  Crowey,  66  Cal.  36. 

[b]  A  deadly  weapon  is  one  likely  to  pro- 
duce great  bodily  harm.  A  knife  may  be 
such  a  weapon, — People  v.  Franklin,  70  CaL 
641,  11  Pac.  797. 

Fob  Authobitibs  raou  Othxb  States; 
See  86  Cent.  Dig.,  eols.  48-46,  §  28. 

§  17.  Homicide  In  Onnmlsaion       or  At- 
tempt to  Oonmilt,  Other  Offense. 

[a]  In  eases  where  killing  is  done  in  per- 
petration of  felonies,  or  the  attempt  to  per- 
petrate the  felonies  mentioned  in  the  statute, 
murder  in  the  first  degree  may  be  committed, 
though  no  intent  to  kill  existed  at  the  time 
of  the  fatal  blow — as  if  the  criminal  shot  at 
the  deceased  for  the  purpose  of  disabling  him, 
or  the  like.— People  t.  Bealoba,  17  Cal.  389. 

[b]  Killing  done  in  commission  or  attempt 
to  commit  felony,  law  superadds  felonious 
intent  to  act  of  killing.— People  t.  Olsen,  80 

CaL  126,  22  Pac  125. 

Fob  Authobtties  fbom  Othbb  States: 

63  L.  B.  A,  902,  68  L.  B.  A.  193,  notes. 
See.  also,  26  Cent  Dig»  cola.  49-55,  8} 
24-31. 


§  18.  Bomlelde  In  DueL 

[a]  Fighting  duel  with  fatal  result  is  not 
murder  within  our  statutes,  but  a  special 
offense  under  the  act  of  1855. — People  t. 
Bartlett,  14  CaL  651. 

[b]  Where  parties,  by  mutual  understand- 
ing, engage  in  a  conflict  with  deadly  wea- 
pons, and  death  ensues  to  either,  the  slayer 
IS  guilty  of  murder,  independent  of  statute 
as  to  dueling.— People  T.  Bush,  66  GaL  129, 
3  Pac  590. 


{  19.  Degrees. 

.  [a]  Where  the  killing  of  a  human  being 
is  intentional,  deliberate,  and  premeditated  it 
is  murder  in  the  first  degree;  and  if  not,  then 
it  is  murder  in  the  second  degree. — ^People  v. 
Niehol,  84  CaL  211. 

[b]  By  the  statute  two  classes  of  murder 
are  declared  to  be  in  the  first  degree,  to  wit: 
(1)  When  effected  by  means  of  poison,  lyHg 
in  wait,  or  torture;  and  (2)  where  the  killing 
.is  done  in  the  ^perpetration  or  attempt  to 
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perpetrate  any  anon,  rape,  robbery,  or  bur- 
glary; in  which  caaee  the  means  employed  or 
the  eireamstances  attending  the  kllUng,  as 
the  ease  may  be,  are  by  the  mandate  el  the 
law  made  conelusiTe  of  the  degree  of  the 
crime,  and  the  trial  jury  are  without  diacre- 
tion,  except  in  determining  said  facts.  In 
all  other  cases  of  morder  the  jury  must  de* 
termine  the  degree  from  th«  circumstances  of 
the  killing,  when  the  test  is:  if  it  be  done  in* 
tentionally,  deliberately,  and  premeditatadly, 
it  is  in  the  first  degree;  otherwise,  in  the 
second  degree. — People  v.  Nichol,  34  Cal.  211. 

[ej  Under  the  statute  concerning  crimes  and 
punishment,  the  distinction  between  murder 
of  the  first  and  second  degree  is  that  in 
murder  of  the  first  degree,  unless  committed 
in  perpetrating  or  attempting  to  perpetrate 
arson,  rape,  robbery,  or  burglary,  the  killing 
must  be  deliberate  and  premeditated,  while 
in  murder  of  the  second  degree  the  killing  is 
not  deliberate  or  premeditated.  There  need 
not,  however,  of  necessity  be  an  absence  of 
all  intention  to  take  life. — ^People  t.  Long,  39 
CaL  094. 

Fctt  AuTHimims  IBOH  Othbb  States: 

Statntory  division  of  degrees  of  murder: 
18  Am.  Dee.  774,  note.  See,  also,  26 
Cent.  Dig.,  eols.  60-76,  {{  36-41. 

I  20.  - — -  First  Demt. 

^a]  If  killing  is  preeeded  by  eonenrrence  of 
will,  premeditation  and  deliberation,  though 
as  instantaneous  as  successive  thoughts,  it  is 
murder  of  first  degreew— People  t.  ICoore,  8 
Cal.  90.  .  r- 

[b]  Under  our  statute  murder  in  the  first 
degree  consists  of  a  willful,  premeditated, 
unlawful  killing. — People  t.  Bealoba,  IT  Cal. 
389. 

[c]  Murder  in  the  first  degree  under  the 
statute  must  be  a  killing  by  means  of  poison, 
lying  in  wait,  or  torture,  or  some  other  kind 
of  killing,  different  from  these,  which  is  will- 
ful, deliberate,  and  premeditated,  or  a  killing 
which  is  committed  in  the  perpetration  oj^ 
or  the  attempt  to  perpetrate,  any  arson,  rape, 
robbery,  or  burglary. — People  t.  Sanches,  24 
CaL  17. 

[d]  To  eonstitnte  mnrder  of  the  first  degree 
under  the  statute,  the  unlawful  killing  must 
be  accompanied  with  a  clear  intent  to  take 
life.  In  murder  of  the  second  degree,  there 
is  an  absence  of  a  deliberate  and  fixed  pur* 
pose  to  kill,  though  a  criminal  intent  is 
present. — People  v.  Foren,  25  Cal.  361. 

[e]  If,  in  necessary  self-defense,  the  aggres- 
sor is  slain,  the  fact  that  the  slayer  resolved 
to  kill  his  adversary  before  the  fatal  blow 
was  given  does  not  make  the  killing  murder 
in  the  first  degree.— People  t.  Barry,  31  CaL 
357. 

[f  ]  f  0  constitute  mnrder  In  the  first  degree 
it  is  only  necessary  that  the  act  of  killing 
be  preceded  by  and  the  result  of  a  concur- 
/enct  of  itiU,  deUberatien,  and  premeditation 


on  the  part  of  the  slayer.  There  need  be  no 
appreciable  space  of  time  between  the  inten- 
tion to  kill  and  the  a«t  of  killing;  they  may 
be  as  instantaneous  as  successive  thoughto  of 
the  mind.— People  v.  Nichol,  34  Cal.  211; 
People  T.  Williams,  43  CaL  344:  People  t. 
Cotta,  49  CaL  166. 

[g]  Willful  and  felonious  killing  of  another 
does  not  constitute  murder  in  the  first  de- 
gree, bnt  there  must  be  also  deliberation  and 
premeditation.— People  v.  Valencia,  43  CaL 

552. 

[h]  If  evidence  shows  actual  intent  to  take 
life,  mnrder  is  of  fijvt  degree. — People  t. 
Doyell,  48  CaL  97. 

[il  To  eonstitnte  murder  in  the  first  degree 
it  is  not  necessary  that  there  should  be  any 
appreciable  space  of  time  between  the  forma- 
tion of  the  intention  to  kill  on  the  part  of  the 
slayer  and  the  aet  of  killing.— People  t. 
Cotta,  49  Cal.  166. 

[j]  It  is  error  to  instruct  the  jury,  upon  a 
trial  for  murder,  that  if  they  find  that  de- 
fendant killed  the  deceased  as  alleged,  or 
that,  being  present,  he  aided  in  the  unlawful 
killing,  and  that  such  killing  was  with  malice 
aforethought,  they  should  find  a  verdict  of 
guilty  of  murder  in  the  first  degree. — ^People 
T.  Gnanee,  67  CaL  154. 

[k^  Where  malice  and  deliberation  or  pre- 
meditation or  existence  of  intent  to  kill  are 
shown,  killing  is  mnrder  in  first  degree.— Peo* 
pie  T.  HambUn,  68  CaL  104,  8  Pac  687. 

[1]  To  convict  of  murder  in  first  degree  kill- 
ing must  have  been  deliberate,  premeditated 
and  with  malicious  intent — People  T.  Bow- 
man, 81  Cal.  667.  22  Pac  917. 

[m]  Evidence  reviewed  and  held  sufficient 
to  sustain  conviction  for  murder  in  first  de- 
gree—People T.  Bowman,  81  CaL  568,  22  Pae. 

917. 

[n]  The  evidence  reviewed,  and  held  suffi- 
cient to  auBtaiu  a  verdict  of  guilty  of  mur- 
der in  the  first  degree. — People  T,  Worth- 
tngton,  122  Cal.  583,  55  Pac.  396. 

[e]  Faets  held  to  eonstitnte  murder  in  first 
degree.— Peo^  T.  Hill  (CaL  App.),  82  Pac 
398. 

Fos  AuTHORmss  FBOH  OvBa  Statis: 
See  86  Cent  Dig.,  cols.  69-71,  SS  ^**^ 

I  21.  — —  Second  Degree. 

[a]  Murder  in  the  second  degree  includes 
aU  kinds  of  murder  which  are  murder  at 
common  law,  and  are  not  included  in  the 
definition  of  murder  in  the  flnt  degree.— Peo- 
ple V.  Sanchez,  24  CaL  17. 

[b]  Murder  in  the  second  degree  Is  the 
unlawful  killing  with  malice,  but  withont  a 
deliberats,  premeditated,  or  preconceived  de- 
sign to  kill.— People      hong,  39  Cal.  694. 

[o]  A  homicide  which  is  unlawful  and  ae- 
flompMiied  witk  maUea,  bat  not  deliberate 
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mad  pnmeditated,  Ii  murder  la  the  seeond  d«> 
free.— People  v.  Bojell,  48  CaL  8S. 

[d]  Belief  by  defendant  that  deceased  bad 
udneed  his  wife  does  not  tend  to  reduce 
erime  to  murder  in  the  second  degree. — ^Peo- 
ple T.  Hurtado,  63  CaL  288. 

[e]  Murder  without  express  malice  is  mnr- 
der  in  second  degree.— People  T.  Enapp,  71 
CaL  6, 11  Pac.  793. 

Fob  AuTHOBimss  pboh  Othzb  States: 

See  26  Cent.  Dig.,  cols.  59,  60,  f  85;  eoli. 

71-75,  §§  39,  40. 

g  22.  Attempt  to  Morder. 

[a]  To  eonstitnte  attempt  to  murder  party 
most  intend  to  take  life. — People  t.  Mize.  80 
CaL  48,  S2  Pae.  80. 

VoB  AuTHOBiTiKB  rBOM  Othbb  BiATsa: 
See  86  Cent  Dig.,  cols.  76,  77,  |  42. 

S  23.  Weakneai  of  IClnd,  Few,  Bxdtanenl 

or  Delusion. 

la.]  On  a  trial  for  murder,  weakness  of 
mind,  fear,  and  excitement  of  the  defendant, 
produc«d  by  the  violence  of  the  deceased,  will 
not  justify  the  htmicide.— People  t.  Hurley, 
8  CaL  890. 

[b]  Delusion   of   a  husband  for  several 

months  that  his  wife  was  pntting  poison  in 
his  food  is  not  a  defense  to  the  charge  of  mur- 
der for  killing  her. — People  v.  Hubert,  119 
CaL  816,  16  Am.  St.  Sep.  72-n,  51  Pac  329. 


S  24.  Insaoitr. 

[a]  An  instnietion  to  the  jury,  that  "the 
poBseseion  of  a  sound  mind  by  the  defendant 
at  the  time  of  the  homicide,  is  requisite  to 
eonstitute  murder  or  any  other  crime,"  was 
held  to  have  been  properly  refused  by  the 
eonrt,  it  being  too  broad  and  generaL — ^Peo- 
ple T.  German,  84  CaL  830. 

[b]  An  instruction  that,  if  defendant  was 
insane  at  the  time  of  the  shooting,  he  is  not 
guilty,  without  regard  to  the  degree  of  in- 
sanity, is  properly  refused,  as  being  too  broad 
and  not  law. — ^People  v.  Best,  39  CaL  690. 

F(»  AiTTHfninu  FBOU  Oteib  States: 

See  26  Cent  Dig.,  cola  77-70,  {§  48H,  44. 

S  25,  IntoxlcatiOD    and    Huaalty  Caused 
Thereby. 

[a]  As  between  murder  in  second  degree  and 
manslaughter,  drunkenness  is  not  a  proper 
snbjeet  of  iaqniry.<— 'People  t.  Beleneia,  81 
CaL  547. 

[b]  On  a  trial  for  murder,  the  faot  ef  drunk- 
enness does  not  exclude  the  possibility  ef 
premeditation,  but  is  to  be  weighed  by  the 
jury  with  the  other  eTidenear— F»0]^  t.  Bel- 
«iieia,41  Cal.  54f4. 


fel  A  man  who  is  dmnk  may  act  with  pre* 
Bteditation  as  well  as  a  sober  one,  and  is 
equally  responsible  for  the  consequences  of 
his  act;  but,  in  determining  the  question  of 

Sremeditation,  the  defendant's  condition,  as 
runk  or  sober,  and  any  other  fact  tending 
to  show  his  mental  status  at  the  time,  is 

f roper  for  tbe  consideration  of  the  jury.— 
eople  V.  Beleneia,  21  Cal.  544. 

[d]  Though  drunkenness  is  no  excuse  for 
erime,  when,  in  the  case  of  a  homicide,  the 
jury  are  to  pass  on  premeditation,  they  may 
properly  be  instructed  to  take  defendant 's 
drunkenness  into  consideration  on  the  fact  of 
premeditation,  bearing  in  mind  that  a 
drunken  man  may  aet  with  premeditation  as 
well  as  a  sober  one. — ^People  t.  Williams,  48 
CaL  844. 

[e]  Evidence  of  intozieation  of  defendant 
at  the  time  of  the  murder  is  inadmissible  in 
mitigation  of  the  penalty,  he  having  pleaded 
guilty,  and  it  appearing  from  his  confession 
and  ether  testimony  that  the  erime  was  de- 
liberate and  premeditated,  and  in  accomplish- 
ment of  a  pre-existing  plot,  and  that  he  at 
the  time  knew,  and  afterward  confessed  in 
detail,  tbe  part  he  took  in  it. — People  v.  Mil- 
ler, 114  CaL  10, 45  Pae.  986. 

[f]  The  insanity  caused  by  intoxication 
which  will  excuse  responsibility  for  murder  is 
the  permanent  general  insanity  caused  by 
chronic  alcoholism,  and  not  the  species  of  in- 
sanity brought  about  by  a  sane  man  becom- 
ing intoxicated  by  bis  own  voluntary  act.— 
People  V.  Fellows,  122  Cal.  833,  54  Pac.  830. 

[g]  Under  Penal  Code,  section  22,  providing 
that  no  act  committed  by  a  person  while  in 
a  state  of  voluntary  intoxication  is  less  crim- 
inal therefor,  but  whenever  tbe  actual  ex- 
istence of  any  particular  motive  is  a  neces- 
sary element  to  constitute  any  particular  de- 
gree of  erime  the  jury  may  consider  the  fact 
that  accused  was  drunk  at  the  time,  it  is 
proper  to  charge  in  a  trial  for  murder  that 
evidence  of  drunkenness  can  only  be  con- 
sidered for  the  purpose  of  determining  tbe 
degree  of  crime. — People  T.  Metberer,  132 
Cal.  326,  04  Pae.  481. 

Fob  Authositbs  fsoh  Other  States: 

36  L.  B.  A.  470,  note.   See  86  Cent 
Dig.,  cols.  79-83,  §§  45,  46. 

I  26.  Persons  Xdable. 

[a]  If  several  are  associated  together  In  the 
eommissjon  of  a  robbery,  and  one  of  the  as- 
sociates does  not  intend  to  take  life,  and 
prohibits  the  others  from  taking  life,  yet  if 
one  of  his  associates  takes  life  while  they 
are  eneaged  in  the  robbery,  and  in  further- 
ance of  the  common  purpose  to  rob,  he  is  as 
much  guilty  of  murder  in  the  first  degree  as 
though  his  own  hand  had  ^ven  the  fatal 
blow.— People  t.  Vasques,  49  Cal.  560. 

\b]  Sereral  men  banded  together  to  rob 
and  steal.  They  agreed  to  kill  anyone  who 
should  try  to  arrest  them.  They  stole  a 
steer,  and  a  warrant  was  issued  for  their  ar- 
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rert,  in  which  they  wer«  described  by  fictiti- 
ous names.  The  sheriff,  with  his  posse,  went 
after  them,  and  the  posse  was  flrfrd  into  and 
'm  man  killed.  No  attempt  at  arrest  had  been 
made,  no  converBation  or  encounter  had 
taken  place  between  the  sheriff's  posse  and 
the  band,  and  when  the  shooting  took  place 
the  sheriff  'a  posse  were  not  aware  of  the 
proximity  of  the  band.  There  was  evidence 
tending  to  show  that  defendant,  one  of  the 
band,  fired  the  fatal  shot.  Held,  that  he 
was  properly  convicted,  and  this,  although 
a  doubt  existed  as  to  whether  the  shot  might 
not  have  been  fired  by  another  of  the  band, 
the  eTidence  clearly  showing  a  conspiracy; 
that  the  warrant  was  properly  admitted  in 
evidence;  and  that,  were  it  inadmissible,  de- 
fendant's conviction  would  nevertheless  have 
been  justifiable,  the  killing  having  been  done 
regardless  of  any  attempt  to  arrest. — People 
T.  Brown,  59  Cal.  34S. 

fe}  Where  two  persons  assist  in  commit- 
ting an  assault  apon  another,  and  infiict  in- 
juries upon  him  resulting  in  death,  they  are 
equally  liable  therefor  as  principal. — People 
V.  Weber,  (56  CaL  391,  5  Pac.  879. 

[d]  If  several  conspire  to  commit  felony  and 
one  commits  murder  in  carrying  out  common 
design  all  are  guilty  of  murder. — People 
Olsen,  80  Cal.  124,  125,  22  Pac.  125. 

[e]  Evidence  in  a  prosecution  for  mnrder 
examined,  and  held  to  so  show  that  defendant 
conspired  with  the  person  who  killed  decedent 
as  to  sustain  a  verdict  of  guilty.— People  r. 
Donsolly,  143  Cal.  304,  77  Pao.  177. 


n.  BCAKSLAnaHTEB. 

INTENT  TO  KILL,  i  27. 
HOHIOIOE  WITHOUT  HALIOB,  1  98. 
INTOLUNTART  HANSLAUaHTEB,  i  3«. 
SUDDEN  PASSION  OB  HBAT  OF  PAB8I0M,  |  80. 

  TIUE  FOB  COOLING,  |  81. 

PROVOCATION,  I  82. 
KILLING  WITH  FISTS,  |  88. 

KILLING  IN  OOHHISSION  OF  OB  ATTEMPT 
TO  COUHIT  OTHER  OFFENSE— ASSAULT 
OB  MUTUAL  COMBAT,  |  34. 

KILLING  IN  MAKING  ABBE8T,  i  8S. 

DEGBESa— FIB8T  DEGREE,  |  88. 

PERSONS  LIABLE,  |  87. 

I  27.   Intent  to  EUL 

[a]  Whether  a  homicide  amounts  to  mur- 
der or  to  manelaughter  merely  does  not  de- 
pend upon  the  presence  or  absence  of  the 
intent  to  kilL— People  v.  Freel,  48  CaL  430. 

Fob  Authoiuties  froic  Otheb  Statis  : 

07  L.  B.  A.  420,  note.    See,  also,  26  Cent. 
Dig.,  ools.  83-88,  §  47. 

]  S8.  Homicide  Wltbont  MaUea. 

[a]  -Homicide  without  malice,  either  ez- 

SresB  or  implied,  and  without  any  mixture  of 
eliberation,  amounts  to  manslaughter.— Peo- 
^e  T.  Lamb,  17  CaL  323. 


[b]  It  is  proper  to  qualify  an  instruction 
asked  that  unless  it  was  established  that  the 
killing  was  unlawful,  and  with  malice  afore- 
thought, they  must  acquit,  by  adding,  "of 
the  crime  of  murder." — ^People  T.  WiUiama, 
75  CaL  300,  17  Pae.  21L 

Fob  AuTHOBmes  fbom  Othxb  States: 
See  20  Cent  IMg.,  coli,  98,  99,  §  50. 

§  29.  InToInntary  ICanslaughter. 

^al  It  seems  that  act  merely  malum  pro- 
hibitum is  not  an  "unlawfal  act,"  as  that 
term  ia  used  in  defining  involuntary  man- 
elan  ghter.— People  T.  Peame,  118  CaL  158,  60 
Pac.  376. 

[b]  Evidence  that  a  trade  union  on  a 
strike  adopted  a  resolution  that  all  mem- 
bers not  working  should  meet  the  next  day 
"and  appoint  a  committee  to  interview  all 
nonunion  men";  that  several  of  them  came 
to  deceased,  who  was  a  nonunion  man,  and 
told  him  to  quit  working,  whieh  he  refused 
to  do;  that  thereupon  a  ^rge  crowd  of  them 
came  to  him  and  told  him  to  quit,  whieh 
he  did;  that  thereupon  they  took  away  hie 
hatchet,  ani^  one  of  them  struck  him  a 
blow  from  which  he  died — ^is  sulBcient  to 
sustain  a  verdict  of  involuntary  man- 
slaughter against  all  those  who  aided,  abet- 
ted, and  encouraged  the  assault,  on  the 
theory  that  the  defendants  conspired  to- 
gether to  stop  the  deceased's  work  by  un- 
lawful means. — People  ▼.  Holmes,  118  CaL 
444,  50  Pac.  076. 

[c]  Where  the  evidence  showed  that  de- 
ceased, while  drunk,  had  assaulted  defend- 
ant, who  thereupon  knocked  him  down,  and, 
while  lying  helpless  on  the  ground,  jumped 
with  both  feet  on  his  face,  from  which  aet 
death  ensued,  an  instruction  that  there  were 
none  of  the  elements  of  inTolnntary  man- 
slaughter in  such  act  is  eorreot. — Peo|de  v. 
Biggins,  3  Pac.  853. 

Fob  Authobities  fboh  Othbb  Statbs: 
See  20  Cent  Dig.,  cols.  90-98,  {  66. 

$  SO.  Sodden  FassUm  «r  Smik  of  Fasilon. 

[a]  When  the  mortal  blow  is  struck  in 
the  heat  of  passion,  excited  by  a  quarrel, 
sudden  and  of  sufficient  violence  to  amount 
to  adequate  provocation,  the  law,  out  of  for- 
bearance for  the  weakness  of  human  nature, 
will  disregard  the  actual  intent,  and  will 
reduce  the  offense  to  manslaughter.  In  such 
case,  although  the  intent  to  kill  exists,  it  ia 
not  that  deliberate  and  malicious  intent 
which  is  an  essential  element  in  the  crime 
of  mnrder.— -People  v.  Freel,  48  CaL  430. 

.  Fob  Authobitibs  ntoK  Othbb  Statbs: 

See  SO  Cent  Dig.,  eols.  100-111,  |§  69-M. 

I  31.   Tinu  for  Ootdlng. 

.  [a], When  tjro  persons  hare  andden  qnar- 
rel^  an^  after  miffleieni  tim  liw  eU^Md  in 
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tbe  Mood  to  eool  sad  pMslon  to  subside,  so 

out  to  fight,  and  one  of  them  kills  the  other, 
the  hilling  will  be  marder  and  not  man- 
•laughter.— People  v.  Sanchez,  24  CaL  17. 

[b]  An  instruction  that  "if  a  sufficient 
time  elapses,  between  a  quarrel  and  the 
agreement  to  flght,  to  allow  the  blood  to 
eool,  the  killing  will  be  murder,"  la  proper. 
People  ▼.  Bnsh,  65  CaL  120,  3  Pae.  500. 

[el  M  after  a  quarrel  prisoner's  attention 
is  directed  to  other  matters,  subsequent 
killing  without  other  provocation  is  murder. 
People  T.  Buah,  65  Cal  133,  3  Pae.  600. 

Fob  Authobities  roh  Othd  States: 

8«a  26  Cent  Dig.,  cols.  106-111,  $§  62-64. 

I  82.  ProToeatlon. 

[a]  To  reduce  the  tirime  of  murder  to  man* 
slaughter,  a  proTocation  must  be  established 
apparently  sufficient  to  render  the  passion 
irresistible.— People  v.  Freeland,  6  CaL  96. 

[b]  Words  or  gestures,  however  grievous 
or  insulting,  are  not  sufficient  provocation 
to  reduce  an  intentional  homicide  with  a 
deadly  weapon  from  murder  to  manslaughter. 
People  V.  Butler,  8  CaL  435;  People  v.  Tur- 
ley.  50  CaL  469;  People  t.  Uurback,  64  CaL 
369,  30  Pac.  608. 

[e]  Acts  of  preparation  to  meet  and  re- 
sist an  aggressor  cannot  be  urged  by  him  as 
provocation,  Tbe  drawing  of  a  weapon 
with  intent  to  use  ft  upon  one  of  two 
brothers  present  will  justify  the  procure- 
ment of  a  stick  with  which  to  resist  the  in- 
tended assault;  and  hence  possession  of  the 
stick  will  not  be  such  provocation  as  will 
reduce  to  manslaughter  a  homicide  commit- 
ted by  the  assailant.— People  v.  Turley,  50 
CaL  469. 

[d]  J.  bought  a  lot  on  a  contract  provid- 
ing for  8  dtied  to  him  upon  payment  of  de- 
ferred payments,  in  default  of  which  the 
contract  should  become  void,  and  the 
amount  paid  "forfeited."  J.  built  a  dwell- 
ing, and  made  valuable  improvements  on 
the  lot,  and  his  wife  filed  for  record  her 
declaration  of  homestead  thereon.  Several 
years  later,  when  J.  was  in  default  on  his 
contract,  he  agreed  with  A.,  who  had  full 
knowledge  of  the  declaration  of  homestead, 
to  sell  to  him  the  dwelling-house  and  im- 
provements, and  assigned  to  him  the  con- 
tract. A.  paid  the  amount  due  on  the  con- 
tract, and  received  a  deed  in  fee  to  him- 
self, whereupon  he  demanded  possession, 
when  J.'s  wife  was,  for  the  first  time,  in- 
formed of  A.'s  claim.  A.  did  not  demand 
of  her  the  balance  of  the  purchase  money 
paid  by  him,  nor  was  there  any  notice  of 
forfeiture  ^ven.  Held,  under  Civil  Code, 
soetion  1237,  providing  that  the  homestead 
consists  of  the  dwelling  in  which  the  claim- 
ant resides,  and  tbe  land  on  which  it  stands, 
and  section  1265,  providing  that  the  prem- 
ises shall  be  a  homestead  from  the  time  of 
the  filing  of  the  declaration,  that  the  honw* 


stead  of  J.'s  wife  attached  when  she  filed 
her  declaration,  and  that,  when  A,  received 
the  deed,  he  acquired  the  legal  titl«  subject 
to  the  homestead  interest,  and  would  be 
compelled  to  convey  the  legal  title  on  re- 
payment of  the  purchase  money  paid  by 
him. — Alexander  t.  Jackson,  92  CaL  514,  27 
Am.  St.  Bep.  158,  28  Pae.  593. 

[e]  Where  defendant,  on  tri^  for  murder, 
pleaded  self-defense,  the  court,  after  defin- 
ing "malice"  and  "manslaughter,"  prop- 
erly charged  that  "to  reduce  a  felonious 
homicide  from  the  grade  of  murder  to'  that 
of  manslaughter  on  the  ground  of  sudden 
quarrel  or  heat  of  passion  the  provocation 
must  be  of  such  a  character  as  would  be 
natnraUj  calculated  to  excite  and  arouse 
the  passions;  and  it  must  appear  that  the 
party  acted  under  the  smart  of  his  sudden 
passion  and  resentment." — ^People t. Bmggy, 
93  Cal.  476,  29  Pae.  26. 

§  38.  Killing  with  Fists. 

[a]  Death  resulting  from  an  assault  made 
with  the  fists  is  manslaughter,  and  not  mur- 
der, in  the  absence  of  evidence  of  an  in- 
tent to  kill.— People  t.  Munn,  66  Cal.  211, 
3  Pae.  650. 

§  34.  Killing  In  Oommlsslui  of  or  Attempt 
to  Commit  Other  Offense— AsMmlt  or 
Mutual  Oombat. 

[a]  Where  a  killing  occurred  in  a  fight  en- 
suing from  an  attempt  of  accused  to  remove 
the  deceased  from  land  of  the  former  on 
which  he  had  entered  and  commenced  to 
erect  a  building,  the  crime  was  murder  or 
manslaughter,  to  be  determined  by  the  jury 
from  all  tbe  circumstances  of  the  ease. — ^Peo- 
ple V.  Honshell,  10  Cal.  83. 

[b]  In  ease  of  mutual  combat,  to  reduce  the 
offense  of  taking  life  from  marder  to  man- 
slaughter, it  must  appear  that  the  contest  was 
waged  upon  equal  terms  and  no  undue  ad- 
vantage was  taken. — People  t.  Sanchez,  24 
Cal.  If. 

[c]  Deceased,  who  was  drunk,  approached 
accused,  a  stranger,  in  a  saloon,  making  an 
insulting  remark,  which  the  latter  took  to 

■  be  addressed  to  himself,  and,  after  pushing 
deceased  away,  on  his  second  approach 
struck  him  with  his  flst — once  in  the  face, 
and  aeveral  times  over*  the  heart.  Deceased 
was  unarmed,  but  accused  testified  he  had 
his  right  hand  closed,  and  accused  struck 
him  to  protect  himself,  though  there  was  no 
showing  that  deceased's  manner  was  men- 
acing nor  that  accused's  violence  was 
justifiable.  Deceased  died  in  two  hours  of 
heart  rupture,  which  the  evidence  showed 
the  blows  were  sufficient  to  cause.  Held, 
that  the  killing  was  manslaughter,  under 
Penal  Code,  section  192,  making  killing  as 
the  result  of  an  unlawful  act,  committed 
without  due  caution  and  circumspection, 
such  offense.— People  T.  Denomme,  56  Pac. 
98. 
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For  AuTBOBXTaB  nov  Othib  States: 

Ses  86  Cent.  Dig.,  eolo.  14S-14B,  ${  86,  87. 

§  86.  Kilting  in  Making  Airest 

[a]  On  a  prosecution  of  a  police  officer  for 
abooting  deceased,  who  was  running  from  a 
person  who  waa  shouting  "Stop  thief  1 "  de- 
fendant having  testified  that  he  intended  to 
shoot  over  him,  an  instruction  that  act  and 
evil  intent  must  combine  to  constitute  crime 
is  properly  refused,  the  question  being 
whether  there  was  criminal  negligence. — Peo- 
ple T.  Kilvington,  36  Pae.  13. 

Fob  Authoutibs  ntou  Otheb  States: 

See  26  Cent  Dig.,  goIb.  165,  156,  §  86. 

S  36.  Dagxaes— First  Degree. 

[a]  A  verdict  of  manslaughter  is  euatained 
by  evidence  that  a  flght  took  place  between 
the  deceased  and  appellant  and  his  code- 
fendant;  that  they  both  gave  deceased  kicks 
in  the  head;  that  there  was  a  rupture  of  en 
artery  in  deceased's  head  caused  thereby; 
and  that  death  resulted  from  auch  rupture. 
People  V.  Weber,  66  Cal.  391,  5  Pae.  679. 

Fob  Authobities  tbom  Othzk  States: 

See  26  Cent.  Dig.,  cols.  160,  161,  §  lOS. 

§  37.   Persons  Liable. 

[a]  Evidence  that  defendant  and  another 
went  to  an  Indian  ranch,  and  during  a  sub- 
sequent difficulty,  in  wUeh  deceased  inter- 
vened, defendant  struck  deceased  a  blow  on 
the  forehead  with  an  ax,  knocking  him 
down,  and  that,  while  he  was  prostrate,  de- 
fendant's companion  inflicted  a  knife  wound 
from  which  he  died,  justified  defendant's 
conviction  of  manslaughter  under  Penal 
Code,  section  31,  providing  that  all  per- 
sons concerned  in  the  commission  of  a  crime 
are  principals,  whether  they  directly  com- 
mitted the  act  or  aided  in  its  commission. 
People  V.  Horine,  138  Cal  626,  72  Pac.  166. 

Fob  Authobitibs  tbok  Otheb  States: 
See  26  Cent.  Dig.,  eole.  165,  166,  §  108. 

m.   ASSAUIiT  WITH  INTENT  TO  KILL 

ELEMENTS  OF  OFFENSE,  |  88. 
INTENT,  {  89. 
NATURE   OF  ACT,   |  40. 
DEFENSES— PROVOCATION,  |  41. 
  SELF-DEFENSE,    |  43. 

§  38.   Elements  of  Offense. 

[a]  To  constitute  offense  of  assanlt  with 
intent  to  kill  it  must  have  been  murder  if 
death  had  ensued. — People  Ah  Loy,  57 
Cal.  566. 

[b]  It  is  error  to  instruct  that  one  accused 
with  assault  to  murder  may  be  convicted 
if  he  would  have  been  guilty  of  murder  if 


person  injnried  had  died.— People  Hize, 

80  Cal.  42,  43,  22  Pac.  80. 

[e]  To  sustain  a  verdict  of  guilty  on  an 
indictment  for  an  assault  with  intent  to 
commit  murder,  the  evidence  must  show 
that,  if  death  had  ensued,  it  would  have 
been  murder. — ^People  v.  Landman,  103  CaL 
577,  37  Pap.  618. 

Fob  Atttsobitibs  vbom  Otheb  States: 
See  26  Cent  Dig.,  eols.  169-171,  §  110. 

S  39.  Intent. 

_  [a]  In  a  prosecution  for  an  assanlt  with 
intent  to  murder,  there  was  evidence  that 
the  shot  that  injured  E.  was  fired  at  a  dog 
standing  near  him.  Held,  that  an  instruc- 
tion authorizing  a  verdict  of  guilty  on 
proof  of  shooting  at  the  dog  was  erroneous, 
since  the  intent  to  murder  is  a  necessary 
element  of  the  .offense  nnder  ^e  statute. 
People  V.  Keefer,  18  CaJ.  636. 

[b]  In  prosecution  for  assault  with  intent 
to  murder,  prosecution  must  prove  positive 
intent  to  murder.— People  t.  luze,  80  Cal.  44, 
22  Pac.  80. 

[c]  In  an  action  for  assault  with  intent 
to  kill,  it  was  proper  to  refuse  to  charge 
that,  if  defendant  was  in  such  condition  of 
mind  from  intoxication  as  to  be  incapable 
of  forming  an  intent  to  commit  the  offense, 
the  jury  must  acquit,  as  the  offense  includes 
the  crime  of  assault  with  a  deadly  weapon, 
and  intent  is  not  an  element  of  that  crime. 
Petqple  T.  Gordon,  108  CaL  568,  37  Paei  634. 

[d]  A  defendant  eumot  be  convicted  of 
an  assault  with  intent  to  commit  murder 
unless  the  assault  was  made  with  the  spe- 
cific intent  to  take  life,  although  an  intent 
to  take  life  is  not  necessary  to  constitute 
murder.  Judgment  (1901)  63  Pac.  675,  re- 
versed.— Peo^e  V.  Itfendenhall,  135  Cal.  344, 
67  Pac  825. 

Fob  AtrTHosrrms  fbou  Otheb  States: 
See  26  Cent.  Dig.,  eols.  172-176,  §  118. 

§  40,  Nature  of  Act. 

[a]  Upon  the  trial  of  one  indicted  for  an 
assault  with  intent  to  commit  murder  the 
court  charged;  "An  assault  to  commit  mur- 
der is  an  unlawful  intent,  eoapled  with  a 
present  ability,  to  kill  a  human  being,  with 
malice  aforethought."  Held  erroneous,  as 
omitting  all  mention  of  an  essential  element 
of  the  offense,  namelv.  an  attempt. — People 
T.  Devine,  60  CaL  630. 

[b]  Where  a  policeman  bored  a  hole  in 
the  roof  of  a  building  for  the  purpose  of  de- 
termining from  observation  whether  or  not 
the  occapant  was  conducting  therein  a  gam- 
bling or  lottery  game,  and  the  >  occupant 
having  ascertained  the  fact,  and  believing 
that  the  policeman  was  on  the  roof  at  tiM 
point  of  contemplated  observation,  fired 
his  pistol  at  that  spot  with  th«  intent  to 
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kin,  he  ia  ggull^  of  an  aasanlt  witH  Intent 
to  commit  murder,  althongh  the  officer  was 
not  at  the  spot  when  the  shot  was  fired,  but 
was  upon  another  part  of  the  roof. — People 
V.  Lee  Kong,  95  Cal.  666,  29  Am.  St,  B«>. 
65,  30  Pac  800,  17  L.  B.  A.  626. 

Fob  AnTBOBims  rwu  Otbeb  Statbs: 

Bee  26  Cent.  Dig.,  ooli.  178-187,  §§  115- 


S  41.  Defenses — Prorooatloii. 

[a]  On  indictment  for  asaault  with  intent 
to  kill,  an  instruction  to  take  into  considera- 
tion defendant's  anger,  caused  by  an  attempt 
against  his  sister's  chastity,  is  properly  re- 
fused.—People  T.  Beam,  66  Cal.  394,  5  Pac 
677. 

Fob  AxnaoajTOB  noic  Other  States: 
Sea  26  Cent.  Dig.,  eoli.  191-194,  $  128. 


g  42.    Satf -^of 

[a]  In  a  prosecotion  for  assault  with  in- 
tent to  commit  murder,  evidence  that  im- 
mediately  before  the  assault  the  defendant, 
who  had  approached  to  within  ten  or  fifteen 
feet  of  the  prosecuting  witness  and  his 
eonqianion,  was  using  profane  language  to 
the  prosecuting  witness,  who,  unarmed,  ad- 
vanced toward  defendant,  telling  him  to 
come  on  and  he  would  show  him  what  the 
trouble  waa,  is  sufficient  to  sustain  an  in- 
struction that  the  right  to  take  life  or  use 
a  deadly  weapon  Ui  self-defense,  is  un- 
questionable, ''yet  one  on  whom  another  is 
making  a  mere  assault  with  the  fist,  not 
with  intent  to  kill  or  do  great  bodily  harm, 
and  who  is  not  deceived  as  to  its  olur&cter, 
is  not  juatified  in  taking  life  or  in  using  a 
deadly  weapon  in  self-defense." — ^People  t. 
Bomero,  148  CaL  468,  77  Pae.  168. 

Fob  Authobities  roic  Otbeb  States: 

See  26  Cent.  Dig.,  eols.  194-199,  m> 


17.   BX017SABLE     AJfTD  JUSTHTABLB 
HOiaOIDB. 

QB0UND8  OT    XZOUSB    OB  JUBTIFJOATIOH, 
I  48. 

  FORHSB  TBE8PASS,  |  44. 

  THREATS,    {  45. 

EZEBOISE  07  AUTHOBXTT  OB  DUTT^HAKINa 

ABBX8T.  i  46. 
PBETXNTION  OF  CBIHB,  |  4T. 
BBLF-DEFENSE,   |  48. 

  NATDBK    AND  POBPOSE    OT  ATTAOE. 

I  49. 

BESISTINO  ARREST,  t  50. 
— —  AGGRESSION    AND    PROVOCATION,    |  61. 
—  WITHDRAWAL  AFTER  AGGRESSION,  |  53. 

SUDDEN  gUARREL  OR  PIGHT,  i  58. 
——  APFBBHEN8I0H  OB  IMMINENCE  OF  DAK- 

QEB,  S 

  NECESSITY  FOR  KILLING,  |  S4. 

— _  DUTY  TO  AVOID  NECilSSITY  FOB  KXUr 
ING.  I  55. 


 Dxrrr  to  retreat,  i  se. 

  MANNER  OF  REPELLING  ATTACK,  |  ST. 

  PURSUIT  OF  ADVERSARY,  |  S8. 

  RENEWAL  OF  CONTEST,  |  69. 

DEFENSE    OP   HABITATION,    |  SO. 
DEFENSE  OF  PROPERTY,  |  «1. 

g  43.  Oroonds  of  Excuse  or  J^istlfieatlon. 

[a]  On  prosecution  for  manslaughter,  evi- 
dence that  deceased  and  another  person  en- 
tered defendant's  home  in  the  night-time 
to  arrest  him,  informed  him  of  their  pur- 
pose, and  displayed  their  pistols  in  order 
to  intimidate  him,  and  that  while  defend- 
ant was  in  the  act  of  dressing  deceased 
stooped  to  get  defendant's  shoes,  whereon 
defendant  grabbed  a  pistol  from  the  de- 
ceased and  shot  him,  did  not  show  that  the 
homicide  was  justifiable. — People  T.  Mor- 
ales, 143  CaL  550,  77  Pae.  470. 

Fob  Attthobhtdes  vbov  Otbxb  States: 

86  L.  B.  A.  470,  note.    See,  also,  86  Cent 
Dig.,  cols.  203-205,  S9  131-133. 

$  44.    Fonner  Trespus. 

[a]  Former  trespass  on  defendant's  land 
would  not  Jnatify  him  in  killing  trespasser. 
People  T.  Clark,  84  CaL  678,  84  Pae.  813. 

§  45.    ThKVBtS. 

[a]  Threats  by  deceased  against  life  of  ac- 
cused may  be  conditional  and  justifiable. 
People  T.  Olenn,  10  CaL  88. 

[b]  On  trial  for  murder  it  was  shown  that 
deceased  had  threatened,  two  or  three  days 
before,  and  on  the  evening  before  the  kill- 
ing, to  take  the  life  of  defendant,  and  that 
these  threats  were  communicated  to  him 
previous  to  the  killing,  and  that  about  seven 
o'clock  in  the  morning  deceased  was  cross- 
ing a  street  from  a  barber-shop,  with  a 
bundle  of  clothes  in  his  hands,  and  appar- 
ently without  any  weapon,  when  defendant 
came  rapidly  up  the  stree^  and  said  to  de- 
eeaaed:  "Defend  yourself,"  etc.,  at  the 
same  time  shooting  him  with  a  pistol,  when 
deceased  fell,  and  In  a  few  minutes  died. 
Held,  that  under  the  circumstances,  it  not 
appearing  that  the  threats  of  deceased  were 
followed  by  any  overt  acts,  the  mere  ap- 
prehension of  duger  was  insufficient  to 
justify  the  killing.— People  ▼.  Lombard,  17 
CaL  816. 

[e]  Mere  threats  antecedently  made  amount 
to  no  excuse  for  a  deadly  assault  when  the 
party  assailed  had  made  no  demonstration 
of  a  hostile  or  equivocal  character.— People 
T.  Wright,  46  CaL  260. 

[d]  Threats  not  eommunioated  to  defend- 
ant cannot  justify  homicide.— People  t. 
lams,  67  CaL  IIS. 

[e]  Threats,  unaccompanied  by  acts  which 
threaten  the  Ufe  or  limb  of  the  slayer  (or 
of  his  family),  will  not  justify  i>r  excuse  a 
feloniooi  homicide.   Held,  accordingly,  in  a 
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trial  for  murder  that  eridence  of  such 
threats  was  properly  'exelnded. — People  v. 
Campbell,  59  Cal.  243,  43  Am.  Bep.  257-n. 

[f]  A  person  whose  life  has  been  threat- 
ened casually  meeting  his  foe,  and  having 
"good  reason"  to  believe  him  armed,  and 
ready  to  execute  his  threats,  and  that  "per- 
sonal safety"  ean  be  secured  in  no  other 
way,  before  he  is  assaulted,  is  not  justified 
in  shooting  his  foe,  to  secure  himself  from 
the  imminent  danger.  Such  a  homicide 
would  be  murder. — People  t.  Howard.  112 
CaL  135,  44  Pac.  464. 

§  46.  Exercise  of  Antboiity  w  Duty— Mak- 
ing Arrest. 

[a]  Killing  necessarily  committ'^d  in  at- 
tempting to  arrest  one  charged  witu  felony 
is  justifiable. — People  v.  Adams,  85  Cal.  236, 
24  Pac.  629. 

[b]  Upon  the  trial  for  murder  of  a  de- 
fendant  who  was  a  police  officer  at  tbe  time 
of  the  homicide,  in  order  to  determine 
whether  his  act  was  excusable  or  not,  tbe 
jury  must  determine  whether  he  was  jas- 
tified  in  determining  to  arrest  the  deceased, 
and  if  so,  whether  the  act  of  shooting 
merely  for  the  purpose  of  intimidating  and 
causing  the  deceased  to  stop,  and  without 
intention  of  killing  or  wounding  him,  was 
or  was  not  criminal  negligence. — People  v. 
EilTington,  104  CaL  86,  43  Am.  St  Sep.  73, 
37  Pac  799. 

[e]  The  view  at  niglit  of  a  person  fleeing 
from  one  who  is  shouting  "Stop  thief af- 
fords a  police  officer  as  much  reason  to  bub- 
peet  of  believe  that  he  may  have  committed 
robbery,  or  burglary,  or  grand  larceny,  as 
to  suppose  that  he  had  merely  committed 
petit  larceny,  and  the  officer  is  justified  in 
attempting  to  arrest  such  fleeing  person. 
People  V.  Kilvington,  104  Cal.  86,  43  Am. 
St.  Eep.  73,  37  Pac.  799. 

[d]  Where  the  defense  to  homicide  is  that 
defendant,  a  constable,  was  attempting  to 
arrest  deceased,  an  instruction,  "If  tbe  jury 
believe  that  defendant,  when  he  fired  the 
fatal  shot,  was  lawfully  attempting  to  ar- 
rest deceased,  and  intended  to  shoot  over 
his  head,  they  will  find  defendaiit  not 
guilty,"  was  properly  modified  to  read,  "If 
the  jury  believe  that  defendant  had  reason- 
able cause  to  believe,  and  did  believe,  that 
the  deceased  had  committed  a  felony,  and 
was  attempting  to  arrest  deceased,  and  fired 
the  fatal  shot  intending  to  shoot  over  the 
defendant's  head." — People  T,  Uatthem, 
126  CaL  xvii,  58  Pac  371. 

[e]  In  a  trial  for  homicide  the  ,  court 
charged  that  a  citizen  must  assist  in  arrest- 
ing a  person  when  called  on  to  do  so  by  a 
peace  officer,  and  that,  if  such  arrest  is  re- 
sisted, Bueh  citizen  may  use  sufficient  force 
to  effect  his  purpose,  even  though  it  go  to 
the  extent  oi  taking  life;  and  that  fieeing 
from  arrest  constituted  a  resistance.  Fur- 
ther, that  if  the  jury  believed  from  the  evi- 
dence that  defendant  had  a  right  to  be- 


lieve, as  a  reasonable  man,  aad«did  beliere, 
that  deceased  had  unlawnilly  shot  at  or 
mortally  wounded  a  peace  officer  in  resist- 
ing arrest,  it  was  his  duty  to  pursue  and  ar- 
rest deceased,  and  use  all  necessary  means 
of  effecting  his  arrest.  Held  to  correctly 
and  sufficiently  state  the  law  aa  to  a  private 
citizen's  right  to  assist  a  peace  officer  when 
called  on  to  make  an  arrest. — ^People  t. 
Brooks,  131  Cal.  311,  63  Pac.  464. 

[f]  The  fact  that  the  person  whom  de- 
fendant (a  police  officer)  shot  was  being 
pursued  by  a  person  shouting  "Stop  thief!" 
did  not  raise  an  implication  that  a  felony 
had  been  committed,  by  reason  of  which  he 
might  shoot  him  to  effect  his  arrest. — ^Peo- 
ple V.  Kilvington,  36  Pac.  13. 

Fob  Authobities  raoic  Otbeb  States: 

See  26  Cent.  Dig.,  cola.  206-209,  §  13S. 

S  47.  PreTenUm  of  Crime. 

[a]  Where  deceased  kept  mon^  which  had 

been  won  from  him  by  defendant  at  a  game 
of  cards,  and  refused  to  return  it,  and  in  an 
ensuing  quarrel  defendant  shot  deceased, 
and  contended  that  he  did  so  to  prevent  the 
deceased  from  committing  a  felony  in  tak- 
ing the  money,  it  was  proper  to  charge  that 
a  homicide  committed  m  endeavoring  to  re- 
strain the  commission  of  a  mere  misde- 
meanor was  not  justifiable.— People  T. 
Orimes,  132  Cal.  30,  64  Pac.  lOL 

Fob  Acthobitibs  tbou  Othsb  States: 

67  L.  B.  A.  529,  note.    See,  also,  26  Cent. 
Dig.,  cols.  209-212,  §  137. 

§  48.  Self-defenBe. 

[a]  The  title  to  a  piece  of  land  being  in 
dilute,  the  defendant  placed  upon  the  prem- 
ises some  posts,  intending  to  build  a  fence. 
The  deceased  went  with  the  other  claim- 
ant of  the  land  and  began  to  remove  the 
posts,  being  armed  with  a  pistol,  which  he 
drew  upon  the  defendant,  who  then  shot 
him.  Held,  that  the  homicide  was  justifi- 
able.—Peo^e  T.  Pv^e,-  8  CaL  341. 

[b]  It  is  no  excuse  for  a  murder  that  the 
person  murdered  was  a  bad  man. — ^People  t. 
Murray,  10  Cal.  309. 

[c]  The  mere  fact  that  one  man  threatens 
to  kill  another  does  not  justify  tbe  latter  in 
killing  the  former.  The  threats  must  be 
shown  to  have  been  communicated  to  the 
accused,  before  they  are  admissible  as  evi- 
dence for  him  for  any  purpose;  and  then  the 
effect  and  bearing  of  tbe  testimony  should 
be  explained  by  the  judge  to  the  jury,  be- 
fore tbe  case  is  finally  submitted  to  Uiem. 
People  T.  Arnold,  15  CaL  476. 

[d]  The  right  to  take  life  in  defense  of 
one's  person,  habitation,  or  property,  or  for 
the  protection  of  those  whom  by  the  law  of 
nature  he  is  bound  to  protect,  is  founded  'on 
necessity;  and  when  this  defense  is  inter- 
posed in  justification  of  a  homicide,  the  fint 
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Inquiry  Is  «s  to  the  alleged  neeeadty. — Peo- 
ple T.  Pool,  27  CaL  572. 

[e]  When  a  man  exerciaes  his  right  ot 
self-defense  he  mast  be  understood  to  act 
on  the  facts  as  they  appear  to  him;  and  if, 
without  fault  or  carelesanesR.  he  u  misled 
concerning  them,  and  defenda  himself  eor- 
reetlj  according  to  what  he  aapposea  the 
facta  to  be,  he  ia  juatifiable,  uongh  the 
facta  are  in  truth  otherwise,  and  he  really 
has  no  occasion  for  the  extreme  meaaure. 
People  T.  Miles,  55  Cal.  207. 

[f]  A  and  B  had  a  difficulty.  The  day 
afterward  they  met.  A  used  profane, 
threatening,  and  inaoltlng  language,  and 
aaid  that  he  was  armed,  and  that  he  wished 
to  take  no  unfair  advantage  of  B.  B  said 
that  he  was  not  armed,  and  A  told  him  to 
go  and  arm  himself.  A  then  turned  away, 
when  B  drew  a  pistol,  fired,  and  killed  A. 
Held,  that  the  murder  was  wholly  unjoatifl- 
able. — People  t.  Tamkin,  62  OaL  468. 

[g]  One  killing  another  in  defense  ot  his 

own  life  and'  that  of  his  son  comes  within 
eection  197,  Penal  Code,  defining  justifiable 
homicide.— People  t.  Stone,  82  Cal.  40,  22 
Pae.  975. 

[h]  If  one  with  murder  in  bis  heart  and 
a  deadly  weapon  in  his  hand  pursues  and 
overtakes  another,  and  then  and  there  shoots 
and  kills  him,  he  is  guilty  of  murder,  re- 
gardless of  what  the  deceased  may  have 
been  doing  at  the  moment  of  the  shooting; 
and  no  question  of  his  declining  a  further 
itruggle  or  of  self-defense  is  involved  in 
aucb  a  case. — People  t.  Bruggy,  93  Cal.  476, 
29  Pac.  26. 

[i]  Section  197  of  the  Penal  Code,  which 
allows  an  assailant  to  commit  justifiable 
homicide  in  self-defense,  but  provides  that 
he  "must  really  and  in  good  faith  endeavor 
to  decline  any  further  struggle  before  the 
homieide  is  committed,"  is  simply  declara^ 
tire  of  the  common  law,  and  in  no  wise 
broadens  and  enlarges  the  right  of  self-de* 
fense.— People  v.  Button,  106  Cal.  628,  46 
Am.  St.  Sep.  259,  39  Pae.  1073. 

[j]  The  acts  which  a  defendant  may  do 
and  justify  under  the  plea  of  self-defense 
depend  primarily  upon  hie  own  conduct,  and 
secondarily  upon  the  conduct  of  the  de- 
eeased;  but  there  is  no  fixed  rule  applicable 
to  every  ease. — ^People  ▼.  Hecker,  109  CaL 
451,  48  Pac.  307. 

[k]  If  deceased,  at  time  of  killing,  was 
endeavoring  at  all  hazards  to  prevent  a 
passage  through  the  fence  with  which  he 
bad  obsteneted  the  road,  and  the  defend- 
ant was  attempting  to  pasa  through  the 
fence,  and  over  the  road  at  all  hazards, 
and  the  parties  were  thereby  involved  in  a 
deadly  affray,  the  man  who  began  the  af- 
fray, and  by  some  overt  act  caused  the  other, 
as  a  reasonable  man,  to  believe  that  he  was 
in  great  danger  of  lose  of  life  or  limb,  there- 
by places  himself  without  the  protection  of 
the  law,  and  must  bear  the  consequences, 
whether  of  death  upon  the  ground,  or  o£ 


penalty   for  murder. — ^People   t.  Conkling, 
111  Cal.  616,  44  Pac.  314. 

p]  In  case  of  a  homieide  occasioned  by 
dispute  over  the  right  to  the  use  of  a  road 
across  the  premises  of  the  deceased,  where 
each  of  the  parties  was  fully  armed,  and  de- 
termined at  all  hazards  to  maintain  his 
claim,  the  qnestion  of  self-defense  is  inde- 
pendent of  the  reqteetive  rights  of  the  par- 
ties to  the  road;  and  the  one  who  by  some 
overt  act  first  caused  a  reasonable  appre-  ' 
hension  of  danger  of  loss  of  life  or  limb  to 
the  other  must  take  the  consequences. — Peo- 
ple T.  Harris,  125  Cal.  94,  57  Pac  780. 

[m]  Plea  of  self-defense  is  not  available 

to  person  who  seeks  quarrel  with  design  of 
creating  real  or  apparent  oecessity  for  kill- 
ing.—People  T.  Glover,  141  Cal.  239,  240,  74 
Pae.  745. 

[n]  Defendant  mast  himself  have  been 
without  fault  before  he  can  justify  under 

Slea  of  self-defense. — ^People  t.  Glover,  141 
lal.  841,  74  Pae.  745. 

[o]  Whenever  assault  is  brought  upon  per- 
son by  his  own  procurement  or  under  ap- 
pearance of  hostility  which  he  creates,  with 
view  of  having  adversary  act  upon  it,  and 
latter  so  acts  and  is  killed,  plea  of  self-de- 
fense is  unavailing. — People  v.  Olover,  141 
Cal.  241,  74  Pac  745. 

[p]  Penal  Code,  section  192,  providing  that 
where  a  lawful  act  which  might  produce 
death  is  done  without  due  caution  and  cir- 
cumspection, and  the  death  of  another  is 
caused  thereby,  involuntary  manslaughter  is 
committed,  is  not  a  limitation  on  the  right 
of  one  acting  on  appearances  to  kill  in  self- 
defense. — ^People  T.  Thomson,  145  Cal.  717, 
79  Pae.  435. 

Fom,  AUTHOBinxs  rsou  Otheb  States: 

Homieide  in  self-defense:  86  Am.  Dec 
279,  note. 

Homicide  in  the  defense  of  one's  house, 
person,  or  family:  12  Am.  Bep.  212, 
note.  See,  also,  26  Cent.  Dig.,  eols. 
212-313,  §§  138-176. 

§  49.    Katnre  and  Pupow  of  Attack. 

[a]  Where  the  defendant  on  a  trial  for 
murder  claims  that  he  killed  the  deceased  in 
necessary  self-defense,  it  is  not  necessary 
for  his  acquittal  that  the  jury  should  find 
that  the  killing  was  absolutely  necessary 
b^ond  the  possibility  of  a  doubt;  but  it  is 
sufficient  if  they  find  that  the  assault  was 
of  such  a  character  as  to  excite  the  fears  of 
the  defendant  as  a  reasonable  man  that  the 
deceased  would  inflict  on  him  great  bodily 
injury.— Peoj^  T.  Campbell,  80  CaL  312. 

[b]  Defendant  had  a  quarrel  In  a  saloon 
with  a  woman  who  had  come  in  with  de- 
ceased. Deceased  interfered,  and  while  de- 
deceased  held  defendant  down  on  the  floor, 
the  woman  struck  defendant  with  a  hammer, 
evtting  throagh  his  ear.   Held,  that  it  wa» 
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error  to  add  to  an  inBtmetioii  justifying  the 
killinff,  if  it  was  done  under  a  reasonable 
fear  by  defendant  of  loss  of  life  or  great 
bodily  harm  at  the  hands  of  deceased  and 
the  woman  joiotiy,  a  condition  that  deceased 
and  the  woman  had  a  preconceived  design, 
and  had  agreed  together,  prior  to  the  in- 
fliction of  the  wounds  causing  deceased's 
death,  to  jointly  assault  defendant. — ^People 
T.  Hyndman,  99  Cal.  1,  88  Pac  782. 

[c]  Deceased  was  a  large  man,  and  quar- 
relsome when  drinking.  Under  the  influ- 
ence of  liquor,  he  assaulted  defendant  with 
a  knife,  threatening  to  "cut  him  in  two." 
Defendant  declined  to  flgh^  'and  begged  him 
to  desist.  A  friend  took  deceased  away 
about  thirty  feet,  but  he  broke  away,  drew 
a  pistol,  and  pointed  it  at  defendant.  De- 
fendant fired  several  shots.  Deceased  fired 
none,  but  kept  advancing  towards  defendant 
while  he  was  shooting.  Held,  that  the  kill- 
ing .was  done  in  self-defense. — People  ▼ 
Sherman,  103  Cal.  409,  37  Pac.  388. 

Fob  Autbobitibs  raou  Othbb  States; 

See  2(1  Cent  Dig.,  eols.  £20-224^  §;  140- 


§  60.    Beslstliig  Arrest 

[a]  If  an  officer  in  fresh  pursuit  of  crim- 
inals comes  suddenly  upon  several  of  them, 
and  calls  out,  "You  are  my  prisoners,  sur- 
render," and  at  the  same  time  points  a  gun 
towards  them,  they  are  not  justified  in  flnng 
on  bim  or  in  taking  bia  life.— People  t.  Pool 
27  Cal.  672. 

[b]  It  was  error  for  the  court,  in  instmct- 
ing  the  jury,  to  apply  against  defendants 
the  role  established  in  civil  eases  for  ma* 
licioua  prosecution  or  false  imprisonment,  to 
the  effect  that  there  must  be  such  a  state 
of  facts  as  would  lead  a  man  of  ordinary 
care  and  prudence  to  believe  or  entertain  an 
honest  and  strong  suspicion  of  guilt,  since 
the  degree  of  iutelligenee  evidenced  by  de- 
feudaut  must  be  an  important  element  in 
determining  his  guilt,  and  it  is  not  reason- 
able that  tbe  same  rule  shall  be  applied  to 

fersons  of  different  grades  of  intelligence, 
eople  ▼.  Uelendrez,  129  Cat  549,  62  F&e. 
109. 

Fob  Authobities  fboh  Onm  States: 

See  20  Cent  Dig.,  eols.  224-229,  {§ 
144. 

5  61.    Aggression  sad  Proroeatlon. 

[a]  A  charge  on  self-defense,  ignoring  the 
question  of  provocation  by  defendact,  of 
which  there  waa  evidence,  is  properly  re- 
fused.— People  T.  Stonecifer,  8  Cal.  403. 

[b]  Where  the  evidence  showed  that  the 

prisoner  went  to  the  house  of  deceased  for 
the  purpose  of  forcibly  removing  him  from 
land  claimed  by  the  prisoner,  and  a  flght 
ensued  between  them,  which  resulted  in  the 
Aeatb  of  tbe  deceased,  beld,  that  the  instrue- 


tion  asked  for  on  trial  hy  tbe  defendant, 

"that  if  the  jury  believe  from  tbe  evidence 
that  tbe  defendant  fired  the  fatal  shot  at 
the  time,  and  had  reasonable  cause  to  be- 
lieve his  life  was  in  danger,  they  must  find 
a  verdict  of  not  guilty,"  was  properly  re- 
fused.—People  T,  Honshell,  10  CaL  83. 

[c]  On  the  trial  of  one  accused  of  man- 
slaughter, a  charge  requiriog  a  verdict  of 
acquittal,  if  the  jury  found  that  the  de- 
ceased fired  the  first  shot,  was  erroneous; 
accused  having  been  the  aggressor.— People 
T.  HonsbeU,  10  CaL  83. 

[d]  A  man  cannot  justify  killing  another 
by  pretense  of  necessity,  nnless  he  were 
wholly  vrithout  fault  in  brin^^ng  that  neces- 
sity upon  himself.  If  be  kill  one  in  de* 
fense  of  an  injury  done  by  himself,  be  is 
guilty  of  manslaughter  at  least.— People  t. 
Lamb,  17  Cal.  323. 

[f]  Where  a  party  of  persons  were  on  an 
island  belonging  to  the  United  States,  en- 
gaged in  gathering  wild  birds*  eggs,  and 
another  party  attempted  to  land  for  the 
same  purpose,  if  the  first  party  resist  the 
landing  by  force,  tbe  second  party  are  jus- 
tified in  using  force  j  and,  if  one  of  the  party 
on  shore  is  killed  in  tbe  encounter,  it  will 
be  justifiable  homicide.— People  v.  &itebel- 
der,  27  Cal.  09,  85  Am.  Dee.  231. 

[e]  And  the  fact  that  tbe  second  party 
were  armed  with  guns  when  they  attempted 
to  land  makes  no  difference  in  their  rights. 
People  V.  Batcbelder,  27  CaL  09,  85  Am. 
Dec.  231. 

tsl  Where  defendant  is  tbe  aggreesor  and 

invites  tbe  difficulty  without  afterward  de- 
clining tbe  struggle,  if  possible  to  do  so 
with  safety,  there  is  no  question  of  self-de- 
fense.— ^People  T.  lams,  57  CaL  120. 

[hi  In  charging  a  jury,  tbe  eonrt  said: 

"If  yon  believe  beyond  a  reasonable  doubt 
from  the  evidence  that  the  defendant  com- 
menced the  affray  with  the  deceased  in 
which  tbe  mortal  wound  was  given,  then 
his  fear  of  danger,  if  really  entertained, 
would  not  justify  bim  in  taking  the  life  of 
tbe  deceased."  Held,  that  the  law  was 
herein  correctly  stated,  notwithstanding  the 
provision  of  code,  section  177,  which  defines 
justifiable  taoniieide.— People  t.  Westlake,62 
CaL  303. 

[i]  Tbe  slayer  cannot  urge  in  justification 
of  the  killing  a  necessity  produced  by  bis 
own  wrongful  or  nnlawfnl  act — People  t. 
WesUake,  62  CaL  303. 

[J]  To  be  murder  in  first  degree  killing 
must  be  premeditated  except  when  done  in 
perpetration  of  felony. — ^People  T.  Knapp, 
71  CaL  6,  11  Pac  793. 

[k}  Where  defendant,  being  in  tbe  actual 

and  peaceable  pOMession  of  land  under  a 
claim  of  title,  is  opposed  in  his  entrance 
thereto,  for  the  purpose  of  harvesting  grain 
sown  by  him,  by  one  whose  wife  has  actual 
title  thereto,  and  Is,  on  advancing,  fired  at 
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and  wounded,  u  !•  slio  hii  aon,  who  seized 
the  opoosi&g  party  when  he  drew  his  pistol, 
the  killing  of  the  opposing  party  bv  the  de- 
fendaut  in  flring  at  bun  is  justifiable 
homicide.— People  t.  Stone,  82  Cal.  80,  28 
Pac.  975. 

[1]  That  defendant  began  the  affray  does 
not  absolutely  deprive  him  of  the  right  of 
self-defense. — ^People  Conkling,  111  CaL 
616.  44  Pac.  314. 

[m]  Where  an  assault  is  broogbt  on  a  per- 
son by  bis  own  procurement,  or  under  an 
appearance  of  hostility  which  be  himself 
creates  with  a  Tiew  of  having  his  adversaiy 
act  on  it,  and  he  does  so  act  and  is  killed, 
the  plea  of  self-defense  is  nnavailing. — Peo- 
ple     Olover,  141  Cal.  233,  74  Pae.  746. 

[n]  Where  a  defendant  charged  with  mor- 
der  was  guilty  of  the  first  assault  upon  de- 
cedent, turagh  the  aame  was  not  felontona, 
it  was  inenmbent  on  him  in  good  faith  to 
decline  further  struggle  before  he  could  in* 
voke  the  right  of  seU-defenee  to  excuse  the 
killing.— People  v.  Beed,  52  Pae.  835. 

Fob  AirTHOKims  raou  Othbb  Statbs: 

45  L.  B.  A.  687,  note.    See,  also,  26  Cent 
Dig.,  cols.  229-249,  g§  145-150. 

§  62.    Withdrawal  After  Aggressioii. 

[a]  tTpon  a  trial  for  murder  the  court 
charged:  "If  yon  believe  beyond  a  reason- 
able doubt,  from  the  evidence,  that  the  de- 
fendant killed  the  deceased,  then,  to  render 
said  killing  justifiable,  it  must  appear  that 
defendant  was  wholly  without  fault  imput- 
able to  him  by  law  in  bringing  about  or 
commencing  the  difficulty  in  which  the 
mortal  wound  was  given."  Held,  erroneous; 
that  even  if  defendant  had  been  the  assail- 
ant, and  had  really  and  in  good  faith  en- 
deavored to  decline  any  further  struggle  be- 
fore the  homicide  was  committed,  it  might 
be  justifiable  in  self-defense.— People  v. 
Simons,  60  CaL  72. 

[b]  One  who  has  sought  a  combat  may  en- 
deavor to  decline  a  further  encounter,  and, 
if  he  does  so  in  good  faith,  he  may  justify 
the  killing  of  his  adversary. — ^People  v.  Wong 
Ab  Teak,  63  Cal.  544;  People  v.  Bosh,  65 
Cal.  129,  3  Pae.  690;  People  v.  Heeker,  109 
Cal.  451,  42  Pae.  307,  SO  L.  B.  A.  403. 

[e]  An  instruction  .that  "a  defendant  can- 
not, in  any  ease,  justify  killing  another  by 
a  pretense  of  necessity,  unless  he  was  wholly 
without  fault  in  bringing  that  necessity  on 
himself, ' '  is  erroneous ;  for,  though  primarily 
in  fault,  he  may  have,  in  good  faith,  sought 
to  avoid  further  eonniet  before  the  mortal 
blow  was  given. — ^People  t.  Gonsales,  71  C^ 
569,  12  Pae.  788. 

[d]  Where  the  killing  oeenrred  during  an 
assault  upon  the  defendant  brought  about' 
by  his  own  misconduct,  he  must,  to  justify 
the  killing,  have  in  good  faith  endeavored 
to  decline  any  further  struggle  before  the 
•et  was  committed,  provided  he  eoold  do 
OsL  Digest,  Vol.  S— 100 


BO  with  safety.— People  t.  Bobertson,  67 
Cal.  646,  8  Pac  600. 

[e]  It  is  error  to  give  an  Instruction  that 
a  plea  of  necessity  is  a  shield  for  those  only 
who  are  without  fault,  and  which  assumes 
that,  if  the  defendant  was  the  aggressor, 
the  quarrel  could  subsequently  assume  no 
form  or  condition  whereby  he  would  be 
justified  in  taking  the  life  of  the  person  as- 
saulted by  him  in  self-defense.— People  t. 
Button,  106  Cal.  628,  40  Am.  St.  Bep.  869, 
39  Pac  1073,  28  L.  B.  A.  591. 

[f]  One  who  makes  a  violent  assault  on 
another  is  not  justified  in  killing  him  in 
aelf-defense,  after  he  has  endeavored  to 
abandon  the  difficulty  if  the  injuries  in- 
flietad  by  him  were  such  as  to  deprive  the 
person  assaulted  of  his  capacity  to  receive 
impreesions  concerning  the  assailant's  de- 
sign and  endeavor  to  cease  further  combat. 
People  V.  Button,  106  Cal.  628,  46  Am.  St. 
Bep.  259,  39  Pae.  1073,  28  L.  B.  A.  591. 

[g]  Where,  in  an  attempt  to  obtain  pos- 
amion  of  an  animal  belonging  to  deceased, 
upon  which  defendant  claimed  a  lien,  de- 
fendant made  the  first  deadly  assault,  his 
right  to  kill  deceased  in  self-defense  did 
not  exist,  even  though  willing  thereafter  to 
decline  further  combat,  until  he  had  in  good 
faith  declined^  and  had  clearly  made  known 
to  deceased  his  willingness  to  do  so.— People 
T.  Heeker,  109  CaL  451,  42  Pac.  807,  30  L. 
B.  A.  403. 

[h]  If  it  was  defendant's  purpose  in  good 
faith  to  withdraw  from  the  combat,  and  he 
endeavored  to  do  so,  it  is  not  necessary  to 
his  justification  that  the  conflict  should 
have  actually  ceased,  or  that  there  should 
have  been  such  an  Interval  as  would  divide 
it  into  two  different  combats.— People  v. 
Button,  38  Pac.  200. 

[i]  Penal  Code,  section  197,  provides  that 
to  constitute  justifiable  homicide,  if  de- 
fendant was  the  assailant  in  a  mortal  com- 
bat, he  must  in  good  faith  have  endeavored 
to  decline  any  further  struggle  before  the 
homicide  was  committed.  Held,  that  where 
one  accused  of  murder  commenced  the  com- 
bat, but  in  good  faith  tried  to  withdraw  be- 
fore the  homicide,  and  was  followed  by  de- 
ceased, who  continued  the  combat,  the  fact 
that  deceased,  by  reason  of  injuries  sus- 
tained at  defendant 'a  bands,  was  unable  to 
realize  that  defendant  sought  to  withdraw, 
does  not  limit  the  right  of  defendant  to 
claim  that  the  killing  was  done  in  self-de- 
fense.— People  v.  Button,  38  -Pac  800. 

For  Avthobities  frou  Otheb  States: 

See  26  Cent.  Dig.,  cols.  249-254,  $§  151, 
162. 


S  63.  — —  Sudden  Quarrel  or  Fight, 

[a]  A  homicide,  even  if  committed  upon 
sudden  combat,  is  got  excusable,  if  undue 
advantage  was  ti^en  of  the  deceased. 
People  V.  Perdue,  49  CaL  426. 
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[b]  One  may  be  justified,  even  in  a  sudden 
quarrel,  in  killing  another  in  self-defense. 
People  T.  Thomson,  145  Cal.  717,  79  Pae. 
435. 

§  531/2.    Apprdiension  or  Imminence  of 

Dangn. 

[a]  Where  the  eTidence  showed  that  the 
prisoner  commenced  the  affray  in  which  be 
took  the  life  of  the  deceased,  held  that  the 
instruction  asked  for  by  defendant,  "that  if 
defendant  had  reason  to  believe,  and  did  be- 
lieve, that  he  was  in  great  danger  of  losing 
bis  life,  and  under  that  belief  killed  the  de- 
ceased, he  was  justified,"  was  properly  re- 
fused.—People  T.  Stonecifer,  6  Cal.  405. 

[b]  Impression  of  defendant  at  the  time 
of  the  killing,  that  a  great  bodily  harm  was 
about  to  be  inflicted  upon  him  by  the  de- 
ceased cannot  be  submitted  to  the  jury  as  a 
justification  unless  impression  be  a  reason- 
able one. — People  t.  Hurley,  8  Cal.  390. 

[c]  An  instruction  on  self-defense,  stating 
that  defendant  was  in  fear  of  bodily  harm, 
but  omitting  to  state  that  he  acted  under 
such  fear,  and  not  in  a  spirit  of  revenge,  is 
properly  refused. — People  t.  Williams,  32 
Cal.  280. 

[d]  A  charge  asserting  defendant's  right 
to  strike  in  self-defense  if  he  honestly  be- 
lieved there  was  great  peril  of  life  or  limb, 
not  requiring  that  the  belief  should  be  rea- 
sonable or  baaed  on  reasonable  grounds,  is 
properly  refused. — ^People  v.  Williams,  32 
Cal.  280. 

[e]  A  person  whose  life  has  been  threat- 
ened by  another,  whom  he  knows  has  rea- 
son to  believe  has  armed  himself  with  a 
deadly  weapon  for  the  avowed  purpose  of 
taking  his  life  or  inflicting  a  great  personal 
injury  upon  him,  may  reasonably  infer, 
when  a  hostile  meeting  occurs,  that  hia  ad- 
versary intends  to  carry  such  threats  into 
execution.  Previous  threats  alone,  how- 
ever, unless  coupled  at  the  time  with  an  ap- 
parent design  then  and  there  to  carry  them 
into  effect,  will  not  justify  a  deadly  asaault 
by  the  other  party.  There  must  be  such  a 
demonstration  of  an  immediate  intention  to 
execute  the  threat  as  to  induce  a  reasonable 
belief  that  the  party  threatened  will  lose 
his  life  or  suffer  serious  bodily  injury  unless 
he  immediately  defend  himself  against  the 
attack  of  his  adversary. — ^People  t.  Scog- 
gins,  37  Cal.  676. 

[f]  If  a  gun  be  pointed  at  one  in  a  threat- 
ening manner,  under  such  circumstances  as 
to  induce  a  reasonable  belief  that  it  is 
loaded  and  will  be  discharged,  and  thereby 
produce  death  or  inflict  a  great  bodily  in- 
jury on  the  person  tbreateued,  he  will  be 
justified  in  using  whatever  force  may  be 
necessary  to  avert  the  apparent  danger. 
His  right  is  not  affected  by  the  fact  that 
the  gun  was  not  loaded. — ^People  T.  Ander- 
son, 44  Cal.  65. 

[g]  A  charge  which  postulates,  as  one  of 
the  elements  of  self-defense,  real  intent  on 


the  part  of  the  assailed  to  take  life  or  do 
some  grievous  bodily  harm  to  the  assailant, 
is  erroneous.  Such  intent  need  not  exist  in 
fact.  If  it  be  evidenced  by  a  present  act  or 
demonstration,  inducing  in  the  mind  of  the 
slayer  a  reasonable  belief  that  the-danger  to 
his  life  or  person  waa  then  imminent,  this  is 
enough. — People  v.  Flahave,  58  Cal.  249. 

[h]  If,  from  all  the  evidence  in  the  ease, 
the  jury  should  find  that  the  circumstances 
were  such  as  to  excite  the  fears  of  a  reason- 
able man,  and  that  the  defendant,  acting  un- 
der the  influence  of  saeh  fears,  killed  the 
aggressor  to  prevent  the  commiseion  of  a 
felony  upon  his  person  or  property,  he  would 
not  be  criminally  responsible  for  his  death. 
People  T.  Flanagan,  60  Cal  8,  44  Am.  Bep. 


[i]  One  seeking  to  justify  the  eomndssioB 
of  a  homicide  by  claiming  that  he  killed  in 
self-defense  when  attacked  must  show  that 
the  circumstances  were  such  as  to  afford 
reasonable  ground  for  a  belief  in  imminent 
danger. — People  v.  Morine,  61  Cal.  367; 
People  v.  Herbert,  61  Cal.  544;  People  t. 
Cochran,  61  Cal.  548. 

[j]  Under  an  indictment  for  murder,  in- 
structions that  insulting  words,  gestures  or 
actions  will  not  reduce  an  unlawful  killing 
from  murder  to  manslaughter  unless  the  ges- 
tures or  actions  are  such  as  to  reasonably 
induce  the  belief  of  danger  to  life  or  of 
great  bodily  harm  in  the  mind  of  the  party 
against  whom  they  are  used,  are  er- 
roueons,  as  a  i»ssonabIe  belief  by  defend- 
ant, from  the  "actions  ....  used,"  that 
he  was  in  danger  of  life  or  great  bodily 
harm,  would  ju'stifv  the  killing. — -People  V. 
Biggins,  65  Cal.  564,  4  Pac.  570. 

[k]  An  instruction  that  the  "bare  fear 
of  an  assault  upon  the  defendant  will  not 
justify  homicide,  nor  the  fear  that  deceased 
was  about  to  commit  a  felony,  unless  de- 
fendant believed  that  there  was  imminent 
danger  thereof,"  is  more  favorable  to  a  de- 
fendant than  he  is  entitled  to. — People  t. 
Samsels,  66  Cal.  99,  4  Pac.  1061. 

[1]  An  instruction  that,  in  order  to  jus- 
tifv  the  taking  of  life  in  self-defense,  "it 
must  not  only  appear  that  the  defendant 
had  reason  to  believe,  and  did  believe,  that 
he  was  in  danger  of  bis  life  or  of  receiving 
great  bodily  harm,  but  ,  it  must  also  appear 
to  the  defendant's  comprehension,  as  a  rea- 
sonable man,  that  to  avoid  such  danger  it 
was  necessary  for  him  to  take  the  life  of 
the  assailant,"  is  not  erroneous  as  dispens- 
ing with  the  doctrine  of  apparent  necessity. 
People  V.  De  Witt,  68  Cal.  584,  10  Pac.  212. 

[m]  To  render  a  homicide  justifiable  on  the 
ground  of  self-defense,  not  only  must  de- 
fendant be  in  apparently  imminent  danger, 
but  he  must  believe  that  he  is  so. — ^People 
T.  Gonzales,  71  CaL  569,  18  Pae.  783. 

[n]  Belief  that  deceased  was  armed  will 
not  justify  killing  unless  circumstances  irer* 
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ranted  mieb  belief. — People  t.    Adami,  88 

Cal.  236,  24  Pae.  629. 

_  [o]  A  belief  that  the  danger  is  Btieh  as  to 
jnstify  the  killing  may  be  "well  founded," 
although  there  may  be  no  actual  danger. — 
People  V.  Donguli,  92  Cal,  607,  28  Pac.  782. 

[p]  Where  a  homicide  is  sought  to  be 
justified  on  the  ground  of  self-defense  in 
view  of  apparent  danger,  a  part  of  an  in- 
Btruction,  to  the  effect  that  it  must  appear 
to  the  jury  that  the  danger  to  the  defend- 
ant mast  be  ' '  presenti  apparent  and  immi- 
nent," though  not  by  itself  clearly  distin- 
guishing between  actual  and  apparent  danger, 
fould  not  be  misunderstood  by  the  jury  if 
the  whole  instruction,  properly  construed  by 
reading  all  parts  of  it  together,  evidently 
does  not  mean  that  the  danger  must  be  real 
or  actual,  but  means  only  that,  to  justify  the 
killing  on  the  ground  of  self-defense,  it  must 
have  been  done  under  a  vell-fonnded  belief 
that  it  was  absolately  necessary  to  save  the 
defendant  from  death  or  great  bodily  harm. 
People  T.  Dongoli,  92  Cal.  607,  28  Pac.  782. 

[q]  A  party  under  reasonable  apprehension 
of  danger  of  life  or  great  bodily  barm  has  a 
right  in  self-defense  to  take  the  life  of  the 
aggressor. — People  v.  Hyndman,  99  Cal,  1, 
33  Pac.  782. 

[r]  The  fact  that  a  person  thinks  another 
is  going  to  inflict  bodily  harm  on  him  does 
not  justify  him  in  attempting  to  take  such 
other 's  life;  it  being  necessary  that  there 
should  be  some  act  by  the  other,  such  as 
would  indnce  an  ordinarily  prudent  man  to 
believe  that  he  wa^  in  immediate  danger 
of  death  or  great  bodily  injury. — ^People  v. 
Lynch,  101  CaL  229,  35  Pac.  860. 

[a]  In  determining  whether  the  assailed 
was  fairly  notified  that  the  assailant  had 
abandoned  the  combat  the  assailed  muat  be 
deemed  a  man  of  ordinary  understanding,  and 
his  acts  and  conduct  must  be  weighed  and 
measured  in  the  light  of  the  test  of  a  reason- 
able man,  nor  will  his  naturally  demented 
condition,  nor  his  passion,  nor  bis  cowardice 
be  allowed  to  blind  him  to  the  fact  that  his 
assailant  was  running  away  and  that  all 
danger  was  over.— People  v.  Button,  106  Cal. 
628,  46  Am.  St.  Bep.  259,  39  Pac.  1073. 

[t]  In  order  to  justify  the  taking  of  life 
upon  the  ground  of  self -defense,  it  must 
not  only  appear  that  defendant  had  reason  to 
believe,  and  did  believe,  that  he  was  in  dan- 
ger of  his  life  or  of  receiving  great  bodily 
harm,  but  it  must  also  appear  to  defendant's 
comprehension  as  a  reasonable  man  that,  to 
avoid  such  danger,  it  was  absolutely  neces- 
sary for  him  to  take  the  life  of  the  deceased. 
People  V.  Hecker,  109  Cal.  451,  42  Pac.  307, 
30  L.  R.  A.  403. 

'  [u]  One  attacked  in  his  own  house  may  kill 
his  assailant  to  protect  himself  from  apparent 
danger,  though  be  might  avoid  such  danger 
by  retreating. — People  v.  Lewis,  117  Cal.  186, 
59  Am.  St.  Bep.  167~48  Pac.  1088, 

[v]  The  mere  fact  that  the  deceased  had  an 
ax  in  his  hand,  and  shook  it  around,  defend- 


ant being  behind  him,  does  not  show  an  ex- 
cuse for  defendant's  act  in  then  shooting  the 
deceased. — ^People  T.  Griner,  124  Cid.  19,  56 
Pac.  625. 

[w]  Where  deceased  took  money  defendant 
bad  won  at  a  game  of  cards,  and  refused  to 
return  it,  and  defendant,  after  leaving  the 
card  room,  returned  with  s  drawn  piatol,  and 
shot  deceased  as  he  stood  with  bis  band  near 
his  hip  pocket,  it  was  proper  to  charge  that, 
if  defendant  was  not  a  wrongdoer  in  seeking 
to  get  back  his  money,  and  deceased  met  his 
death  by  such  a  demonstration  as  justified 
defendant  in  believing  the  deceased  was 
about  to  inflict  great  bodily  harm  on  him, 
and  the  assault  was  sudden,  and  the  danger 
apparently  great,  the  defendant  was  justified 
in  standing  his  ground,  and  in  slaying  the 
deceased  to  win  bis  own  safety, — People  t. 
Orimea,  132  CaL  80,  64  Pae.  101. 

[x]  It  was  proper  to  charge  that,  if  de- 
fendant killed  deceased  having  reasonable 
grounds  to  believe  that,  if  be  did  not  do  so, 
deceased  would  then  and  there  do  defendant 
some  great  bodily  harm,  then  defendant's  act 
was  neither  murder  nor  manslaughter,  but 
justifiable  aelf-defense. — ^People  v.  Grimes, 
132  Cal.  30,  64  Pae.  101. 

[y]  To  justify  killing  in  self-defense.  It 
must  appear  that  defendant  actually  believed 
himself  in  deadly  peril,  and  "as  reasonable 
man  bad  sufficient  cause  so  to  believe." — 
People  V,  Glover,  141  Cal.  239,  74  Pac.  745. 

[z]  Apprehension  of  cleadly  peril  must  be 
•neb  that  reasonable  man,  situated  as  defend- 
ant was,  seeing  what  be  saw  and  knowing 
what  be  knew,  would  be  justified  in  believing 
himself  in  danger. — People  v.  Glover,  141  Cal. 
239,  74  Pac.  745. 

[aa]  An  instruction  on  self-defense  that  it 
was  sufficient  if  the  circumstances  were  such 
as  to  induce  a  reasonable  person  in  defend- 
ant's position  to  believe  be  was  in  imminent 
danger  of  great  bodily  injury,  held  sufficient. 
People  V.  Gallanar  (Cal.  App.),  86  Pac.  814. 

[bb]  In  order  to  jnstify  a  killing  on  the 
ground  of  self-defense,  the  danger  must  have 
existed  or  reasonably  appeared  to  exist  at  the 
very  time  defendant  fired  the  fatal  shot. — 
People  T.  Taylor  (Cal.  App.),  87  Pae.  215- 

Foe  AVTHOBinis  ntoic  Othbk  Statob: 

See  26  Cent.  Dig.,  cols.  259,  256,  153, 
194. 

§  54.   Necessity  for  Killing. 

[a]  Assault  and  the  infliction  .of  great 
bodily  harm  upon  the  defendant  by  the  de- 
ceased is  not  a  justification,  unless  it  appear 
that  it  was  necessary  to  take  the  'life  o^  the 
deceased  to  prevent  such  bodily  barm, — Peo- 
ple V.  Hurley,  8  Cal.  390. 

[b]  If  the  attempt  to  inflict  bodily  Injury 
be  made  with  a  deadly  weapon,  then  the  rea- 
sonable fear  and  actual  belief  would  justify 
tbe  killing;  but,  when  the  attempt  does  not 
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eoustitute  felony,  there  must  exist  the  abso- 
lute neeessitj  of  taking  life  to  prevent  the 
bodily  harm  in  order  to  ezeose  the  killing.— 
People  T.  Hurley,  8  Cal.  390. 

Fw  ADTHOBime  nou  Othkb  Btatbs: 

Bee  26  Cent.  Dig.,  cols.  285-292,  8§  164- 
167. 

I  66.   Dntar  to  ATOlA  NeoMdty  for  KUl- 

Ing. 

[a]  Instmction  on  duty  to  avoid  threatened 
assault  before  killing  to  repel  it  held  er- 
To&eooe.— People  r.  Scott,  69  Cal.  70,  10  Pae. 

188. 

[b]  A  peraon  who  expeeta  to  be  attacked 
is  not  always  compelled  to  employ  all  means 
in  hie  power  to  avert  necessitv  of  self-de- 
fense before  he  can  exercise  right  of  killing 
assailant. — People  t.  Gonzales,  71  Cal.  5Q9, 
12  Pae.  783. 


g  56.   Dnty  to  Betreat. 

[a]  One  not  aggressor  ia  not  bound  to  re- 
treat or  decline  further  struggle. — ^People  v. 
Stone,  82  Cal.  40,  22  Pac  975. 

[b]  Where,  at  the  time  of  the  affray,  de- 
fendant was  a  trespasser  in  endeavoring  to 
secure  possession  or  an  animal  belon^^ng  to 
deceased  upon  which  be  claimed  a  lien,  and 
deceased  resisted  his  attempt  by  a  deadly  as- 
sault upon  him  with  a  pistol,  it  was  defend- 
ant's first  duty  to  decline  to  strike;  but,  if 
the  suddenness  of  the  assault  precluded  this, 
he  was  jnatifled,  so  long  as  the  imminence  of 
bit  danger  was  apparently  continued,  in 
meeting  it  by  a  deadly  return. — ^People  v. 
Hecker,  109  CaL  451,  42  Pae.  307,  30  U  B.  A. 
403. 

[c]  One  without  fault  is  not  bound  to  fly 
from  his  assailant  who,  by  violence  or  sur- 
prise, maliciously  seeks  to  take  his  life  or  do 
him  enormous  bodily  harm. — ^People  T.  Lewis, 
117  Cal.  193,  48  Pae.  1088. 

[d]  One  attacked  in  his  own  house  need  not 
flee.— People  v.  Newcomer,  118  Cal.  273,  274, 
50  Pae.  405. 

[e]  When  a  man  without  fault  himself  is 
suddenly  attacked  in  a  wav  that  puts  his  life 
or  bodily  safety  at  imminent  hazard,  he  is  not 
compelled  to  fly  or  consider  the  pronosition 
of  Sying  but  may  stand  his  ground  and  kill  if 
necessary. — People  v.  Newcomer,  118  CaL 
273,  50  Pac  405. 

For  Authobities  nou  Otheb  States: 

Bee  26  Cent.  Dig.,  cols.  292-303,  §§  16S* 


§  67.   Maimer  of  BepeUlng  Attack. 

[a]  A  person  assaulted  Is  justified  in  using 
only  so  much  force  as  is  reasonably  necessary 
to  his  defense,  and  an  instruction  to  the  jury 
in  a  trial  tor  murder  ia  erroneous  in  stating 


that,  "if  the  use  of  a  deadly  weanon  be 
justifiable  or  excusable,  any  eonaequence  re- 
sulting from  its  use  will  al«o  be  justifiable,  as 
the  law  does  not  attempt  to  measure  the  de- 
gree of  force  which  a  man  may  use  to  repel 
an  assault,  nor  will  it  punish  him  if  he  user 
more  than  is  absolutely  liece8iar7.'*'~People 
V.  Campbell,  30  Cal.  312. 

[b]  Where  the  appearances  are  sneh  as  to 
justify  a  reasonable  man  in  believing  that  it 
IS  necessary  to  instantly  kill  another  in  order 
to  save  himself  from  death  or  great  bodily 
injury,  and  he  does  so  believe,  he  is  not  re> 
quired  to  exercise  "due  care"  or  "circum- 
spection "  as  to  the  manner  of  killing. — Peo- 
ple V.  Thomason,  145  CaL  717,  79  Pac.  435. 

SVtt  AVTHOBiTiES  nunc  Otebb  States  : 

See  26  Cent.  Dig.,  eols.  303-308,  172- 


§  68. .  Pursuit  of  Adversary. 

[a]  The  court  properly  charged  that  if  de- 
ceased, seeing  defendant  draw  a  pistol,  ran 
away,  and  defendant  followed  and  overtook 
deceased,  "unarmed,  and  showing  no  disposi- 
tion to  kill  and  murder  defendant,  and  that 
defendant  then  and  there,  without  believing 
himself  in  the  danger  of  losing  his  own  life 
at  the  hands"  of  deceased,  killed  deceased, 
no  self-defense  is  shown. — ^People  v.  Bruggy, 
93  Cal.  476,  29  Pac.  26. 

[b]  One  acting  under  reasonable  fear  of  im- 
minent danger  of  a  felony  or  some  great 
bodily  injury  may  pursue  and  slay  bis  ad- 
versary, provided  it  be  not  in  revenge,  nor 
after  the  defense  u&a  ceased.— People  v. 
Hecker,  109  CaL  451,  42  Pac.  307.  ' 

Fob  Authobities  fbok  Otheb  ^atbs: 
See  26  Cent.  Dig.,  cols.  308-311,  J  175. 

%  69.   BmowiQ  <tf  (Vmtert. 

[a]  A  killing  is  not  in  self-defense  if  the 
defendant,  having  the  opportunity  to  decline 
further' combat  in  good  faith,  instead  con- 
tinues the  struggle  or  renews  the  affray,  the 
result  of  which  is  the  homicide. — ^People  ▼. 
Bobertson,  67  Cal.  646,  8  Pae.  600. 

[b]  Where  the  homicide  was  committed 
shortly  after  a  fight  between  accused  and  de- 
ceased, which  had  terminated,  and  during 
which  deceased  used  no  deadly  weapon,  the 
question  who  was  the  aggressor  in  such  fight 
is  immaterial. — People  v.  Worthington,  122 
Cal.  583,  55  Pac.  396. 

[e]  Where  one,  expecting  to  meet  another  at 
B  certain  place,  goes  there  with  the  sole  pur- 
pose of  creating,  and  does  in  fact  create,  ap- 
pearances juatifying  the  latter  in  making  a 
counter  attack  in  self-defense,  the  killing  of 
the  latter  is  without  justification,  unless  the 
former  in  good  faith  abandoned  the  contest, 
and  80  notified  deceased;  and,  if  there  waa 
no  time  after  the  counter  attack  for  such  noti- 
flcattoD,  the  former  moat  take  the  conaa* 
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qaenceB.— Peopla  T.  Phelan,  123  CaL  5S1,  56 
Pac  424. 

[d]  The  fact  that  accused  waa  at  fault  in 
bringing  on  the  difficulty  does  not  depriTO 
him  of  the  right  of  self-defense,  where  de- 
ceased persisted  in  attacking  him  after  he 
bad  desisted.— People  f.  Farley,  124  Cat  SM, 
67  Pae.  571. 

Foe  AuTHoamss  ntoH  Othzr  Statis: 
See  £6  Cent  Dig.,  cola.  311-313,  $  176. 

§  60.  DafeiiM  of  BabKatlon. 

[a]  Under  crimes  act,  section  29,  killing 
another  ia  justifiable  onlv  when  entry  into 
a  habitation  is  being  made  in  a  violent, 
riotona  or  tnmnltaona  manner,  for  the  norpoae 
of  offering  violenee  to  some  person  therein 
or  for  the  purpose  of  committing  a  felony  by 
violence.— People  v.  Walsh,  43  CaL  447. 

[b]  In  a  suit  for  the  foreclosure  of  a  mort- 
gage, executed  by  a  wife  upon  homestead 
property,  held,  that  a  deed,  aiflmed  bT  the 
husband  alone,  conveying  to  hia  wife  all  hia 
interest  .in  the  homeatead,  made  anbaeqnent 
to  a  decree  of  dlvoree,  waa  valid,  and  de- 
vested the  property  of  its  homestead  char- 
acter.—Grape  Byers.  73  Cal.  271,  14  Pae. 
863. 

Fob  AuTHOBims  raou  Othkb  Statbs  : 

Homicide  in  the  defense  of  one's  house, 
person,  or  family:  12  Am.  B«p.  212, 
note.  See,  also,  26  Cent.  Dig.,  cola. 
819-322,  §1  182,  183. 

§  61.  Dafanaa  of  Fropaarty. 

[a]  Where  a  treapaaser  goea  wHh  the  Intent 
and  with  the  meana  to  commit  felony,  if 
neeeaaary  to  aceompllah  the  end  intended,  the 
owner  ot  the  property  may  repel  force  by 
force.— People  v.  Payne,  8  CaL  341. 

[b]  Refusal  to  surrender  personal  property 
of  assailant  will  not  justify  assault  with  in- 
tent to  kill.— People  v.  Ferris,  55  Cal.  590. 

[ej  Homicide  in  defense  of  one's  property 
in  justifiable,  when  necessary  to  defeat  or 
prevent  a  felonious  aggression  thereon. — ^Peo- 
ple T.  Hanagan,  60  Cal.  8,  44  Am.  Bep.  52. 

fd]  Homicide  is  not  justifiable  on  ground  of 
self-defense  when  only  iniury  threatened  waa 
treapaaa  on  defendant's  premises. — ^People  t. 
Dunne,  80  Cal.  85,  21  Pae.  1180. 

fe]  One  is  not  jnsttfled  in  taking  human 
life  to  prevent  the  eonuniaaion  of  a  mere 
treapaaa;  though  any  person,  in  defense  of 
property,  baa  the  legal  right  to  prevent  the 
commission  of  a  felony  attempted  by  violence 
or  anrpriae,  and  in  doing  so  may  use  all  nec- 
essary force  even  to  the  taking  of  life. — Peo- 
ple V.  Becker,  109  Cal.  451,  42  Pae.  307,  80 
L.  B.  A.  403. 

[f]  When  one  person,  without  legal  right, 
claijus  or  denies  to  another  the  right  to  pass' 


over  land,  neither  is  justified  in  killing  the 
other  to  prevent  the  assertion  by  such  other 
of  his  alleged  right. — People  v.  Conkling,  111 
CaL  616,  44  Pae.  814. 

Fob  AOTHOBiTtKS  rsoH  Othbe  Statbs: 

See  26  Cent.  Dig.,  cols.  322-327,  §§  184- 


IKDIOTMBNT  AND  XMTOBMATION. 

BEQUISITE8  AND  8CFFX0IBN0T,  |  63. 
UALIOE,  I  68. 

DELIBEBATIOH  AND  PBIUEDITATION,  |  64. 

  DESCRIPTION  OF  PEBSON  KILLED,  1  68. 

PLACE  OP  OFFENSE,  |  6«. 
TIME  OF  OFFENSE,   |  67. 

MANNER  AND  MEANS  OF  DEATB  OB  EtLLINO, 
I  68. 

DESCRIPTION  OF  WEAPON  USED,   |  60. 
DSBCBIPTION,  LOCATION   AND  MORTAL  BA- 

TDBE  OB  WOUND,  |  70. 
DEATH  FROM  INJDBY  AND  PLAOB  AND  TIMS 

THEREOF,   I  71. 
DEGREE  OF  OFFENSE,  |  73. 
ASSAULT  WITH  INTENT  TO  KILL.  {  78. 
ISSUES,  PROOr  AND  TABIANCB.  I  14. 


S  62.  Bequlsltes  and  SnlBcleney. 

fa]  Indictment  for  murder  averring  in  sub- 
stance that  the  deiendant,  with  malice 
aforethought,  by  means  of  a  loaded  pistol, 
made  an  assault  upon  the  deceased,  and  dis- 
charged the  pistol  upon  and  against  her  body, 
causing  a  mortal  wound,  of  which  she  died 
the  next  day,  is  sufficient,  though  not  em- 
bracing the  usual  technical  language  and  the 
formal  allegations  of  the  precedents.— People 
V.  Ybarra,  17  Cal.  166. 

[b]  An  indictment  for  murder  will  be 
deemed  sufficient  if  it  can  be  readily  under- 
stood therefrom  that,  under  such  circnm- 
staneea  as  show  a  felonious  intent,  a  mortal 
wound  was  inflicted  by  the  defendant  upon 
the  deceased — a  human  bein^ — of  which 
wound  he  died  within  a  year  and  a  day  from 
ito  infliction.— People  v.  Nichol,  34  Cal.  21], 
People  V.  Dolan,  9  CaL  576. 

[c]  An  indictment  charjfing  that  defend- 
ants with  a  certain  ax  in  and  upon  one,  etc., 
"then  and  there  feloniously,  willfully  and 
of  their  malice  aforethought  did  strike  and 
beat,"  giving  him  divers  wounds,  of  which 
he  died,  is  mffieient. — People  v.  Martin,  47 
Cal.  101. 

[d]  Demurrer  to  indictment  for  assault  to 
murder  is  ^operly  overruled  where  it  eon- 
tains  all  the  averments  essential  to  the 
charge.— People  v.  De  Cleer,  60  Cal.  382. 

[e]  Information  for  murder  alleged  that 
at  a  specified  time  and  place  the  defendant 
"did  willfully,  feloniously,  premeditatedly, 
and  of  his  malice  aforethought,  make  an  as- 
sault in  and  upon  one  William  Krumdick,  a 
human  being,  and  did  then  and  there  inflict 
upon  the  body  of  the  said  William  Krumdick 
a  mortal  wound,  of  which  said  mortal  wound. 
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ao  inflicted  hy  said  James  Davis,  the  said 
William  Krumdiek  did  af  tern-ard  die. ' ' 
Held,  that  the  information  was  suilicient,  and 
charged,  not  merely  that  the  assriiiit,  but  also 
the  infliction  of  the  mortal  wound,  was 
felonious,  and  of  defendant's  malice  afore- 
thought.—People  T.  Davis,  73  Cal.  355,  15  Pac. 
S. 

[f]  Under  Penal  Code,  section  187,  defining 
murder  aa  the  unlawful  killing  of  a  human 
being  with  malice  aforethought,  an  informa- 
tion that  the  defendant  did  ' '  willfully, 
feloniously  and  of  his  malice  aforethought, 
kill ' '  another,  was  sufiioient.  though  it 
omitted  the  word  "unlawfully. " — People  v. 
Suesser,  142  Cal.  354,  75  Pae.  1093. 

Fob  Authobities  raoM  Otheb  States: 

61  L.  B.  A.  298,  note.   See,  also,  26  Cent. 
Dig.,  colB.  332-339,  §§  192-194. 

§  63.  Malice. 

[a]  Indictment  which  charges  an  offense 
in  the  following  language  is  insufficient:  "In 
and  upon  one  John  Provisso  feloniously  did 
make  an  asaauit  with  a  deadly  weaoon,  to 
wit,  a  pistol  loaded  with  powder  and  ball, 
with  intent  then  and  there  to  kill  said  Pro- 
visso without  any  just  cause  or  provocation, 
but  with  an  abandoned  and  malignant  heart.'' 
People  V.  Urias,  12  Cal.  32o. 

[b]  Indictment  charging  that  murder  was 
committed  ' '  willfully,  maliciously,  felon- 
iously and  premeditately "  is  sufficient.  The 
words  "with  malice  aforethought"  need  not 
be  specifically  used,  if  words  of  equivalent 
import  are  employed. — ^People  t.  Vance,  21 
Cal.  400. 

[e]  In  an  indictment  for  murder,  the  allega-. 
tion  of  "express  malice"  is  not  necessary, 
and,  if  made,  need  not  be  proved  in  order  to 
justify  a  verdict  of  guilty  in  the  first  degree. 
The  proper  allegation  would  be  ' '  malice 
aforethought."— People  T.  Bouilla,  38  Cal. 
699. 

[dl  Malice  aforethought  is  a  necessary  in- 
gredient in  the  crime  of  murder,  and  should 
be  alleged  in  the  indictment,  either  expressly 
or  by  words  equivalent  in  their  import^ — ^Peo- 
ple V.  Schmidt,  63  Cal.  28. 

[e]  Information  for  murder  charged  that 
defendant  ' '  did  willfully,  feloniously,  pre- 
mediately,  and  of  his  malice  aforethought, 
make  an  assault  in  and  upon  one  William 
Krumdiek,  a  human  being,  and  did  then  and 
there  inflict  upon  the  body  of  said  William 
Krumdiek  a  mortal  wound,  of  which  said 
mortal  wound,  so  inflicted  by  said  James 
Davis,  the  said  William  Krumdiek  did  after- 
ward ....  die,"  etc.  Held,  that  the  charge 
was  not  merely  that  the  assault,  but  also  the 
infliction  of  the  mortal  wound,  was  felon- 
ious and  of  defendant's  malice  aforethought. 
People  T.  Davis,  73  Cal.  355,  15  Pac.  8. 

[f]  Where  an  information  for  murder  in 
the  flist  degree  was  drawn  in  the  language  of 


Penal  Code,  section  187,  declaring  tbat  mur- 
der is  the  unlawful  killing  of  a  human  being 
with  malice  aforethought,  it  was  not  objec- 
tionable for  failure  to  charge  that  the  killing 
was  "deliberate  and  premeditated." — People 
V.  Ung  Ting  Bow,  142  Cal.  341.  75  Pac.  899. 

Foe  Authorities  fbou  Othu  States: 

See  26  Cent.  Dig.,  cola.  344-347,  §§  197, 


g  64.  Dellberatlcai  and  PremedltatlaL 

[a]  Absence  of  the  word  "deliberate," 
where  the  crime  is  alleged  to  have  been  com- 
mitted "with  malice  aforethought,"  is  imma- 
terial, the  expressions  being  synonymous.— 
People  V.  Dolau,  9  CaL  576. 

[b]  An  averment  that  the  killing  was  "will- 
ful, deliberate  and  premeditated"  is  nnneces- 
sary.— People  t.  Murray,  10  Cal.  309. 

[c]  An  instruction  that,  if  defendant  gave 
"an  honest  account  of  how  he  came  b^"  the 
stolen  property,  it  is  incumbent  on  the  people, 
unless  such  account  was  unreasonable  or  im- 
probable on  its  face,  to  show  thaf  it  was 
false,  is  properly  refused,  as  an  "honest  ac- 
count ' '  is  necessarily  a  true  account. — ^People 
V.  Buelna,  81  Cal.  135,  22  Pac.  .396. 

[d]  Under  Penal  Code,  section  187,  deflning 
murder  as  the  unlawful  killing  of  a  human 
being  with  malice  aforethon^t.  it  is  unneces- 
sary to  allege  that  the  killing  was  deliberate 
and  premeditated.— People  v.  Hyndman,  99 
Cal.  1,  33  Pac.  782. 

Fqr  Authorities  pboh  Other  States: 

See  26  Cent.  Dig.,  cola.  347-351,  §§  199- 
802. 

§  65.   Description  of  Person  Killed. 

[a]  Indictment  may  describe  deceased  by 
name  of  common  repute. — ^People  T.  Freeland, 

6  Cal.  96. 

[b]  An  information  charging  that  defend- 
ant did  kill  and  murder  "one  James  Collins" 
sufficiently  charges  that  defendant  murdered 
a  .human  being.— People  t.  McNnlty.  93  CaL 
427,  26  Pac.  597. 

[c]  An  information  merely  staUng  that  de- 
fendant is  accused  of  a  felony,  in  that  at  a 
certain  time  and  place  he  "unlawfully  and 
with  malice  aforethought  killed  Lee  Wing, 
contrary  to  the  form,  force  and  effect  of  the 
statute,"  was  insufficient,  to  sustain  a  convic- 
tion for  murder,  aa  it  neither  stated  that  a 
human  being  was  killed,  nor  used  the  term 
"murder,"  from  which  the  fact  might  be  im- 
plied.—People  T.  Lee  Look,  137  CaL  590,  TO 
Pac.  860. 

For  Autbobities  roh  Other  States: 

See  26  Cent  Dig.,  eola.  SSl-355,  88  208- 
209.  " 
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§  66.  Place  of  Offense. 

[a]  The  plaee  of  the  inflietion  of  the  wonnf 

should  be  stated  in  order  to  fix  the  venue. — 
People  V.  Wallace,  9  Cal.  30;  People  v.  Cox. 
9  Cal.  32;  People  T.  Coleman,  10  Cal.  334. 

[b]  Indictment  for  murder  which  charges 
the  offense  to  have  been  committed  within 
the  city  and  eountT^  of  San  Francisco  ia 
sufficient,  although  it  does  not  give  the  par- 
ticular loealitj. — ^People  Bobinson,  17  GaL 
363. 

Fob  AtrxHOBiTiES  ntou  Otheb  States: 

See  26  Cent.  Dig.,  cols.  365-357,  68  810, 
£11. 

S  67.  Time  of  Offense. 

[a]  Under  our  statute  indictment  for  mar- 
der  need  not  state  time  when  crime  was  com- 
mitted, except  that  it  was  before  the  finding 
of  the  indictment,  and  within  one  year  and 
a  day  before  death  ensued  from  the  wound  or 
assault.— People  t.  Kelly,  6  Cal.  210. 

[b]  When  indictment  for  murder  is  used  as 
a  substitute  for,  and  in  Dlace  of,  an  indict- 
ment for  manslaughter,  it  must,  where  time 
is  material,  contain  the  averment  as  to  time, 
which  would  be  essential  in  an  indictment  for 
manslaughter.— People  t.  Miller,  12  Cal.  291. 

[e]  In  a  prosecution  for  infantidde  an  in- 
formation held  not  objectionable  for  inde- 
finiteness  of  allegation  as  to  whether  deceased 
was  killed  before  or  after  birth. — People  T. 
Eldridge  (Cal.  App.),  86  Pac.  832. 

Fob  AUTHOBmxs  tboh  Otheb  States: 

See  26  Cent  Dig.,  cola.  355-357,  §§  210* 
812. 

g  68.  Hiniier  ud  Means  of  Deatii  or  EiU- 
Ing. 

[a]  Indictment  for  miirder,  charginf;  that 
accused,  on  or  about  a  certain  day,  dfd  will- 
fnlty,  feloniously  and  with  malice  afore- 
thought, kill,  murder  and  put  to  death  a  cer- 
tain person  with  a  pistol  and  knife,  without 
specifying  further  the  facts  and  the  manner, 
is  bad.— People  Aro,  6  Cal.  207,  65  Am. 
Dec.  503. 

[b]  Indictment  for  murder  which  charges, 
at  a  time  and  place  mentioned,  defendant 
feloniously  assaulted,  cut  and  stabbed  the 
deceased,  and  inflicted  on  him  one  mortal 
wound,  of  which  mortal  wound  he,  on  the 
same  day,  died,  is  suflacient. — People  v. 
Steventon,  9  Cal.  273. 

[c]  Statement  of  manner  of  death  and 
means  by  which  it  was  effected  is  indispen- 
sable in  an  indictment  for  murder.  It  is  also 
necessary  to  state  the  time  and  place,  as  well 
of  the  infliction  of  the  wound  as  of  the  death 
of  the  party,  in  order  to  fix  the  venue,  and 
that  it  may  appear  on  the  record  that  the 
deceased  died  within  a  year  and  a  daj;  after 
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receiving  the  injury. — ^People  v.  Wallace,  9 
Cal.  30;  People  t.  Cox,  9  CaL  32;  People  T. 
Coleman,  10  CaL  334. 

[d]  Statement  of  the  manner  and  means  of 
death  is  not  necessary. — People  v.  King,  27 
Cal.  507,  87  Am.  Dec.  95;  People  v.  Murphy, 
39  Cal.  52;  Peorfe  v.  Hong  Ah  Duck,  61  CaL 
387;  People  Hyndman,  *99  Cal.  1,  83  Pac. 
782. 

[e]  ITndeT  section  19  of  the  act  eoneeming 
crimes  and  punishment,  and  section  239  of 
the  (^minal  practice  act,  the  crime  of  mur- 
der, which  must  be  stated  in  the  indictment 
with  directness  and  certainty,  consists  in  the 
killing  of  a  human  being  unlawfully  with 
malice  aforethought;  but  the  manner  and 
means  of  accompfishing  the  act  need  not  be 
stated,  because  not  necessary  to  constitute 
a  complete  offense.— People  v.  Cronin,  34  CaL 
191;  People  t.  Weaver,  47  CaL  106. 

[f]  Averment  in  indictment  for  homidde 
that  it  waa  committed  "by  some  means,  in- 
struments, and  weapons  to  the  grand  jury 
unknown"  was  held  to  be  ■nfflcient.—- People 
r.  Cronin,  34  Cal.  191. 

Fob  Autborities  noH  Othkb  States: 

See  26  Cent  Dig.,  eols.  357-360,  §{  213, 
214. 

§  69.   Description  of  Weapon  Used. 

[a]  It  is  not  necessary  to  state  the  wea* 
pon. — ^People  v.  Steventon,  9  CaL  878. 

[b]  Indictment  which  describes  the  weapon 
used  as  a  "loaded  pistol,"  is  sufficient, 
though  it  omita  to  state  the  manner  in  which 
the  weapon  was  ebai^d. — People  t.  Choiser, 

10  Cal.  310. 

Fob  A0THOBITIE8  TBOM  Otheb  States: 

See  26  Cent.  Dig.,  cols.  861-370,  §§  815- 
£23. 

S  70.  Description,   Xrfwatlon   and  Mortal 
Katoie  of  Wonnd, 

[a]  Indictment  for  murder  must  allege  that 
the  wound  was  mortal,  and  that  the  party 
died  of  the  wound. — People  T.  Lloyd,  9  Cal. 
32,  54. 

[b]  Indictment  for  murder  need  not  describe 
the  wonnd  by  its  length,  breadth  or  depth.— 
People  T.  Steventon,  9  CaL  278. 

[e]  Indictment  for  murder  need  not  state 
part  of  body  to  which  violence  was  applied. 
People  V.  Steventon,  9  Cal.  273. 

[d]  Location  of  wonnd  is  snfficiently  de- 
scribed as  ' '  upon  the  body. ' ' — People  v. 
Judd,  10  Cal.  313. 

[e]  Indictment  for  murder  by  shooting  need 
not  of  absolute  necessity  apecify  the  part 
of  the  bodv  in  which  the  shot  took  effect- 
People  V.  Judd,  10  CaL  313. 
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[f]  Where  an  indictment  charged  the  shoot- 
ing of  the  deoeaeed  through  the  body  with  a 
btulet  from  a  rifle,  whereof  he  then  and  there 
died,  it  sufficiently  appeared  that  the  wound 
waa  moTtaL-— Paofde  t.  Judd,  10  Cal.  813. 

S  71.  Seatli  from  Injiuy  and  Place  and  Time 

Thereof. 

[a]  Time  should  be  stated,  as  well  of  the 
infliction  of  the  wound  as  of  the  death  of  the 
party,  that  it  may  appear  of  record  that 
the  deceased  died  within  a  year  and  a  day 
from  the  infliction  of  the  wonnd.— -People  t. 
Aro,  6  Cal.  207,  65  Am.  Dec.  503;  People  t. 
Wallace,  9  Cal.  30;  People  Coz,  9  Cd.  82; 
People  V.  Coleman,  10  Cal.  334. 

[b]  It  must  be  alleged  that  deceased  died 
from  the  effects  of  the  wound.— People  t.  Coz. 
9  CaL  32;  People  t.  Lloyd,  9  Cal.  84. 

[e]  To  allege  that  the  accnsed  did  "Idll 
and  murder  B."  sufficiently  alleges  the  death 
of  B.— People  t.  Sanford,  48  Cal.  89. 

[d]  Averment  of  killing  on  a  certain  day 
is  a  sufficient  averment  of  date  of  death.— 
People  T.  SaM ord,  43  Cal.  29. 

Fob  AtTTHOBiTiBS  nou  Othir  States: 

See  26  Cent.  Dig.,  eola.  375-379,  §{  228- 
230; 


§  72.  DegXM  ct  Oflouft. 

[a]  It  is  unneeessary,  in  indietment  for 
murder,  to  state  decree  of  offense. — People  t. 

Lloyd,  9  Cal.  54. 

[b]  Thongh  an  indictment  for  murder  need 
not  designate  the  degree,  it  is  not  a  fatal 
defect  that  it  does  so.— People  t.  Dolan,  9 

Cal.  576. 

[c]  Indictment  charging  "murder  in  the 
first  degree"  is  good,  as  that  offense  includes 
murder  in  the  second  degree,  and  man- 
slaughter.—People  V.  Dolan,  9  Cal.  576. 

[d]  Indietment  for  "murder  in  the  first  de- 
gree" is  good.— People  v.  Vanee,^  21  Cal.  40O. 

[e]  Indictment  is  not  bad  beeanse  it  statea 
the  degree  of  mnrder;  but  snch  statement 
should  be  rejected  as  surplusage. — People  T. 
King,  27  Cal.  507,  87  Am.'  Dec.  95, 

Fob  AiTTHOBiTiES  ntou  Oms  Statbs: 

See  26  Cent  Dig.,  cols.  382-389,  §$  23&- 
235. 

g  73.   Assault  with  Intent  to  KlU. 

[a]  Indictment  for  an  assault  with  intent 
to  commit  murder  sufficiently  states  the  acts 
constituting  the  aeaault,  if  it  charges  that 
the  defendant  felolIiouBlv  assaulted  the  per- 
son injured  with  a  pistol  loaded  with  nowder 
and  ball,  with  intent,  of  malice  aforethought, 
to  kill  and  murder  tum. — People  En^ish, 
SO  CaL  214. 


[b]  Indictment  which  charges  that  the  de- 
fendant "did  assault,  with  intent  to  com- 
mit murder,  one  Be:tfjamin  Cook,"  is  suffi- 
cient to  sustain  a  judgment  for  a  felony, 
upon  the  verdict  of  guilty  as  charged  in  the 
indietment. — ^People  v.  Swenson,  49  Cal.  388. 

[c]  Indietment  for  assault  with  intent  to 
murder,  charging  that  defendant  nnlawfally 
and  feloniou^y  made  an  assault  on  one  A., 
and  shot  him  with  unlawful  and  felonious  in- 
tent, and  of  malice  aforethought  to  kill  and 
murder,  was  sufficient. — ^People  v.  McFadden, 
65  Cal.  445,  4  Pae.  421. 

[d1  Information  ehargintr  defendant  with 
ng  "feloniously  assaulted  the  complain- 
ant with  a  deadly  weapon,  to  wit,  a  loaded 
pistol,  with  intent  to  kill  and  murder  him, 
the  said  complainant,"  taken  in  connection 
with  proper  averraenta  of  time  and  place, 
which  are  properly  pleaded,  sufficiently 
charges  an  assault  with  a  deadly  weapon. — 
People  V.  Villarino,  66  Cal.  228,  5  Pac  154. 

[e]  Information  which  avers  that  defendant 
committed  tfae^assaolt  willfully,  with  malic* 
aforethought,  with  intent  to  kill,  need  not  a) 
lege  that  the  act  was  done  onlawfullv. — ^Peo 
pie  V.  Ah  Toon,  68  CaL  362,  9  Pae.  811. 

[f]  Information  for  assault  with  intent  to 
murder  held  sufficient. — People  v.  Marseiler. 

70  Cal.  99,  11  Pac.  503. 

[g]  Information  for  assault  with  intent  to 
murder  held  sufficient. — People  t.  Fine,  77 
Cal.  149,  19  Pao.  269. 

[h]  An  indictment  under  Penal  Code,  sec- 
tion 217,  pnnisbicg  an  assault  with  intent  to 
murder,  held  not  bad. — Peo;^e  Owens  (CaL 
App.),  86  Pac.  980. 

Fob  AuTHOBims  nou  Othsb  Statbs: 

See  26  Cent  Dig.,  eols.  390-418,  $5  287- 
349. 

g  74.  Issnes,  Proof  and  Variance. 

[a]  Should  the  accused,  whose  middle  name 
in  a  former  indictment  was  spelled  wrong, 
be  prosecuted  a  second  time  for  the  killing  of 
the  same  person,  with  the  middle  name  cor- 
rectly inserted,  it  would  be  competent  for'  the 
defendant  to  establish  by  evidence  aliunde 
the  iden^ty  of  the  person,  and  to  plead  his 
former  acquittal  or  conviction  in  bar. — ^People 
V.  Loekwood,  ft  CaL  205. 

[b]  Under  the  statutes,  although  an  in- 
dictment for  murder  charges  the  defendant 
with  having  been  the  actual  oerpetrator  of 
the  crime,  yet  he  can  be  convicted  upon  proof 
that  he  was  present,  aiding  and  abetting  the 
killing.— People  v.  Ah  Fat.  48  Cal.  61. 

[c]  A  conviction  on  an  indictment  charging 
the  murder  of  "Leong  Ching"  will  not  be  re- 
versed because  the  evidence  shows  deceased's 
name  to  have  been  "Leong  Chung,"  where 
the  record  does  not  purport  to  contain  all 
the  evidence,  as,  in  such  case,  deceased  will 
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be  i««ramed  to  have  borne  both  oames. — Peo- 
ple T.  Leong  Sing,  77  CmL  U7,  10  Pae.  864. 

Foe  AtTTaoBrma  ntou  Othxr  States  : 

See  26  Cent.  Dig.,  cols.  414-426>  250- 

VX  EyXDENOB. 

A.  PresamptiODB  and  Borden  of  Proof,  §|  75- 

B.  AdmiBsibilitj  in  General,  §|  81-115. 
0.    Dying  Declarations,  §^  118-131. 

D,  Proceedings  at  Inquest  and  Preliminaiy 

Examination,  §§  132-134. 

E.  Weight  and  Sufficiency,  gg  135-153. 

A.   PBESUUFTIONS  AND   BUBDEN  07 
PBOOF. 

IN  GENERAL,  |  78. 
INTENT,  I  T6. 
MALICE,    I  TT. 

EXCUSE    OB    JDSTIFIOATION,    |  Ti, 
DEGREE  OF  OFFENSE,  |  79. 
gaiFTING  or  BURDEN.  |  80. 

I  7S.  In  OtiunL 

ta]  Gailt7  knowledge  <»n  part  of  prisoner 
that  deeeased  was  unarmed  cannot  be  as- 
Bumed  to  exist,  but  must  be  affirmativelj 
shown.— People  t.  Atherton,  51  Cal.  495. 

[b]  Burden  of  proof  in  homicide  eases 
stated.— Pei^le  t.  Bodrigo,  69  Cal.  604,  11 
Pae.  481. 

[e]  Where  proseention  makes  prima  faeie 
ease  defendant  most  overcome  it  by  prepond- 
erance.—People  T.  Knapp,  71  Cal.  8-10,  11 
Pac.  793. 

[d]  In  proseention  for  assault  with  intent 
to  murder  burden  of  proof  remains  on  prose- 
ention thronghont. — ^People  t.  Gordon,  88  CaL 
484,  26  Pae.  508. 

]  76.  Intent. 

[a]  No  inference  can  be  drawn  by  jury  of 
intention  which  induced  offense  from  {trevious 
character  of  the  prisoner.  His  intention  can 
only  be  determined  by  his  acts;  the  law  will 
imply  a  malieions  intention.— People  t.  Mil- 
gate,  5  Cal.  127. 

[b]  Where  defendant  fired  a  loaded  pistol 
at  the  deceased,  and  killed  bim,  the  law  pre- 
sumes that  he  intended  so  to  do. — People  t. 
Langton,  67  Cal.  427,  7  Pac.  843. 

[e]  Law  presumes  intent  to  kill  from  firing 
of  loaded  pistol  resulting  in  death. — ^People 
r.  Bnshton,  80  CaL  162,  28  Pac.  127,  549. 

Fob  Authobitikb  noK  Othkb  States: 

Bee  26  Cent  Dig.,  eols.  488-435,  (f  868- 
864. 

9  77.  Malice. 

[a]  The  killing  being  proved,  the  law  im- 
pUes  malice,  and  it  devolves  on  the  defendant 


to  repel  the  presumption. — ^People  v.  ICareh, 

6  Cal.  543. 

[b]  The  faci  that  in  a  mutual  combat  the 
accused  used  superior  weapons  to  those  used 
by  the  party  sliUn  is  not  of  itself  evidence  of 
malice.— People  v.  Barry,  81  Cal.  357. 

[c]  Malice  ia  implied  when  no  considerable 

SroToeation  appears^People  v.  Enapp,  71 
al.  3,  11  Pac  793. 

[d]  Unless  express  malice  is  affirmatively 
proved,  defendant  cannot  be  convicted  of 
murder  iu  first  degree,  though  homicide  is 
proved,  and  there  was  no  evidence  that  it  was 
manslaughter,  or  that  the  homicide  was  jus- 
tifiable, but  where  malice  aforethought  is 
shown,  defendut  must  prove,  by  preponder- 
ance of  evidence,  that  the  crime  was  only 
manslaughter,  or  was  justifiable.— People  T. 
Knapp,  71  Cal.  1,  11  Pac.  793. 

[e]  If  homicide  is  shown,  the  law  presumes 
malice,  and  the  burden  of  proving  circum- 
stancea  of  mitigation,  or  that  justify  or  ez- 
CQse  it,  devolves  upon  def enduit,  unless  the 
proof  upon  the  part  of  the  prosecution  tends 
to  show  that  it  only  amonnti  to  mandanghter, 
or  was  justifiable.— Peo]^  ▼.  Bnsh,  71  Cal. 
602,  12  Pao.  781. 

[f ]  Malice  may  alw^  be  inferred  from  eir- 
eumstances. — ^People  v.  Glover,  141  CaL  843, 
74  Pac.  745. 

Foa  Authcsities  ntou  Othkr  States: 

Bee  26  Cent.  Dig.,  eols.  485-447,  68  265- 
871. 

}  78.  Excuse  or  Justification. 

[a]  Generally,  when  the  fact  of  a  homicide 
is  shown,  defendant  must  show  by  a  prepon- 
derance of  testimony  that  the  killing  was 
justifiable;  but  this  rale  is  subject  to  the 
qualification  that  where  the  testimony  leaves 
a  doubt  as  to  the  character  of  the  homicide, 
as  whether  justifiable  or  not,  then  the  bene- 
fit of  the  doubt  is  giv^n  to  the  prisoner. — 
People  T.  Arnold,  15  Gal.  476. 

[b]  When  the  commission  of  homicide  by 
the  accused  is  proved,  it  rests  upon  him  to 
show  circumstances  of  justification,  excuse  or 
mitigation,  in  the  absence  of  which  the  law 
presumes  him  guilty  of  murder,  though 
whether  in  the  first  or  second  degree  is  for 
the  jury  to  decide  upon  the  evidence.— People 
T.  Gibson,  17  CaL  283. 

[e]  Where  the  fact  of  a  homicide  is  shown, 
it  is  incombent  upon  the  defendant  to  show 
that  it  was  committed  in  self-defense,  unless 
the  evidence  given  by  the  prosecution  has 
Khown  a  state  of  facts  justifying  or  mitigat- 
ing the  act. — ^People  v.  Hong  Ah  Duck,  61 
Cd.  887. 

[d]  Where  the  fact  of  a  homicide  is  shown, 
then  it  is  ineumbent  upon  the  defendant  to 
show  by  a  perponderanee  of  testimony  that 
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the  killing  #as  jutifisble.— People  v.  Baten, 

63  Cal.  421. 

[e]  Burdeo  of  proviog  iustification,  excuse 
or  mitigation  ia  on  defendant. — ^People  T. 
Mize,  80  Cal.  45,  22  Pac.  80. 

[f]  Upon  a  trial  for  murder  it  ie  not  error 
to  give  the  following  charge,  which  it  taken 
verbatim  from  Penal  Code,  aection  1105: 
"Upon  trial  for  murder,  the  commission  of 
the  homicide  by  the  defendant  being  proven 
to  the  satisfaction  of  the  jury,  or  admitted, 
the  burden  of  proving  eircamBtances  of  miti- 
gation, or  that  justify  or  excuse  him,  de- 
volves upon  the  defendant,  unless  the  proof 
on  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounted  to 
manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable. ' ' — Peoole  v.  Tarm 
Pol,  86  Cal.  225,  24  Pae.  998.  ' 

[g]  Proof  of  homicide  does  not  cast  burden 
on  defendant  of  proving,  by  preoonderanee  of 
evidence  that  killing  was  justifiable  or  onlv 
manslaughter. — ^People  v.  Powell,  87  Cal.  366, 
25  Pac.  481. 

[b]  Where  the  court  substantially  embodied 
in  its  charge  to  the  jury  part  of  Penal  Code, 
section  1103,  that  "if  you  find  that  defendant 
fired  the  fatal  shot,  then  the  burden  of  prov- 
ing cireumatanees  of  mitigation,  or  that  jos- 
'tify  or  excuse  the  killing,  devolves  upon  the 
defendant,"  it  was  error  to  omit  from  the 
charge  the  following  qualifyini;  portion  of 
such  section:  "Unless  the  proof' on  the  part 
of  the  prosecution  tends  to  show  that  the 
crime  committed  only  amounts  to  man- 
slaughter, or  that  the  defendant  was  jus- 
tifiable or  excusable." — People  v.  Lemperle, 
94  Cal.  4S,  29  Pac.  709. 

[i]  Where  the  prosecution  for  homicide  has 
proved  the  killing  beyond  anv  reasonable 
doubt,  defendant  must  show  circumstances  in 
mitigation,  or  excuse  or  justify  the  homicide, 
by  proof  so  strong  as  to  create  a  reasonable 
doubt  of  his  guilt,  unless  the  evidence  of  the 
prosej>ution  shows  that  the  crime  only 
amounts  to  manslaughter,  or  that  defendant 
was  excused  or  justified. — ^People  r.  Matthai, 
135  Cal.  442,  67  Pac.  694. 

[j]  Where  the  evidence  for  the  prosecution 
is  sufficient  to  sustain  a  verdict  of  guilty  of 
murder,  section  1105  of  the  Penal  Code,  as 
to  the  burden  of  proof  resting  upon  the  de- 
fendant to  show  circumstances  of  mitigation, 
or  that  justify  or  excuse  the  homicide,  is 
properly  given  to  the  jury.— People  t.  Adams. 
137  Cal.  580,  70  Pac.  662. 

Fob  Authobities  KtOM  Otheb  Statxs: 

See  26  Cent.  Dig.,  cols.  454-460,  88  270- 
278. 

§  79.  Degree  of  Offoiae. 

[a]  On  trial  for  murder  it  is  error  for  the 
court  to  instruct  the  jury,  that  from  the  mere 
fact  of  killing  the  law  presumes  the  slayer 
guilty  of  murder  in  the  first  degree,  unless 


this  presumption  ia  rebutted  by  the  evideneeb 

People  V.  Gibson,  17  Cal.  283. 

[b]  Presumptively,  every  killing  is  a  mur- 
der; bat,  so  far  as  the  degree  is  concerned,  d« 
presumption  arises  from  the  mere  fact  of  the 
killing,  considered  apart  from  the  eireum- 
•tances  under  which  it  occurred. — People  t. 
Beleneia,  21  Cal.  544. 

Fob  Autbobities  nou  Othkb  States: 

See  26  Cent.  Dig.,  cols.  460-464,  §§  27^ 
283. 


g  80.  Shif  ting  et  BardeiL 

[a]  Bnle  in  seetion  1105,  Penal  Code,  re- 
garding shifting  of  burden  of  proof  in  homi- 
cide cases,  does  not  apply'  to  charge  of  assault 
to  commit  murder. — People  T.  Gordon,  88 
Cal.  423,  26  Pac.  502. 

B.  admissibiutt  m  geneeal. 

IN  GENERAL,  |  81. 

INTENT,  MALICE,  DELnEBATIOH  AND  PRE- 

MEDITATION,  i  82. 
  PREVIOUS  QUARBELB  AND  ILL-FBELINO, 

I  SS. 

   REMOTENESS,    |  84. 

  THREATS  AND  EXPRESSIONS  OF  ILL- 
WILL.  I  85. 

  HOSTILE  ACTS  OB  OONDUOT  AND  PREP- 
ARATION, I  88. 

  NATDBB  AND  CIBCnXSTANCEB  OP  ACT, 

«  87. 

COMMISSION  OF,  OB  PABTIOIPATXON  IN.  ACT 

OF  ACCUSED,  I  88. 
INCRIMINATING  OTHERS.  |  89. 
CHARACTER  Aim  HABITS  OF  ACCUSED,  i  00. 
PERSONAL  RELATIONS  OP  PARTIES,  |  01. 
MOTIVE,  I  92. 

ABILITY  AND  OPPORTUNITT,  |  98. 
IDENTITY  OF  ACCUSED,  |  9*. 
DECLARATIONS  AND  &ES  GESTAE,  |  95. 
PRECEDING  CIRCUMSTANCES  AND  ACTS,  |  98. 
ATTENDANT  CIRCUMSTANCES  AND  ACTS,  |  97. 
SUBSEQUENT     0IRCUU8TAN0E8    AND  ACTS, 
I  98. 

COMMISSION  OR  ATTEMPT  TO  COMMIT  OTHEB 

OFFENSE.  I  99. 
CAUSE  OF  DEATH.  |  100. 
WEAPON  USED.  |  101. 
TIME  OF  KILLING.  |  103. 
INSANITY,  t  103. 
INTOXICATION,   |  104. 
PROVOCATION,  I  105. 
EXCUSE  OR  JUSTtFICATIOM,  |  106. 
SELF-DEFENSE,  f  107. 

  CHARACTER    AND  HABITS   OF  PERSON 

KILLED,    I  108. 
  FRKVIOUS  QUARBELB  AND  ILL-FEELXNG, 

I  109. 

  THREATS  BT  PERSON  KZLLBD,  |  XIO. 

  POSSESSION  AND  USE  OF  WEAPONS  BT 

DECEASED,  |  111. 

  APPREHENSION  OB  XHHINBHOB  OF  DAN- 
GER. I  112. 

  NATURE  AND  OIROnUBTANOIS  SOT, 

I  113. 

DEFENSE  OP  PROPERTY,  |  114. 
DEGREE  OP   OFFENSE,   |  IIS, 
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§  81.  &i  Qmml, 

[al  Result  if  experiments  !n  nse  ttf  flreamu 
may  be  proved  to  show  guilt  or  innoeenee.— 
People  V.  Leviiie,  85  Cal.  43,  22  Pae.  969,  24 

Pac.  631, 

[ab]  Articles  found  in  the  posseaaioa  af  the 
defendant  at  the  time  of  his  arrest,  when 
properly  identified,  are  admissible  ul  eri- 
dencc  where  there  is  some  evidence  'tedd- 
ing to  show  that  a  portion  of  them  was  the 
property  of  the  murdered  man,  and  they 
were  so  intimately  connected  with  the  ease 
as  to  form  part  of  the  res  gestae.— People  v. 
Smith,  106  Cal.  73,  39  Pae.  40. 

[b]  Identified  letters  from  the  defendant 
to  the  deceased,  found  '  upon  his  body,  or 
handed  to  a  witness  by  the  deceased  imme- 
diately after  he  was  wounded,  are  admissible 
in  evidence  for  the  prosecution. — ^People  v. 
Worthington,  115  Cal.  242,  46  Pae.  1061. 

[c]  Placing  clothing  of  murdered  girl  on 
dressmaker's  frame  is  not  error  but  Is  a  con- 
venient mode  of  displaying  them. — ^People  V. 
Durrant,  116  Cal.  210,  48  Pac.  75. 

[d]  Defendant,  after  having  been  engaged 
in  a  flght,  went  into  the  bouse  of  O.,  which 
was  near  by,  and  caught  up  a  pistol  belong- 
ing to  O.,  and  rushed  away  with  it,  and  pre- 
sented it  in  a  threatening  manner  toward  his 
adversary,  when  a  third  person  attempted  to 
take  the  pistol  away  from  defendant,  and  in 
the  scuffle  was  shot.  Held,  that  evidence  of 
O.  that  he  attempted  to  prevent  defendant 
from  taking  the  pistol,  and  of  the  remarks 
then  made  by  defendant,  showing  excite- 
ment, and  that  he. took  the  weapon  without 
leave  and  against  the  protest  of  G-.,  was  ad- 
missible to  show  defendant's  state  of  mind. 
People  V.  McKay,  122  Cal.  628,  55  Pac.  594. 

[e]  Evidence  of  one  accused  of  an  attempt 
to  kill  by  using  strychnia  had  purchased  sucli 
poison,  and  had  it  in  his  possession  when  ar- 
rested, may  be  rebutted  by  evidence  that  he 
owned  a  ranch,  and  that  ranchers  in  that  lo- 
cality generally  had  strychnia  in  their  posses- 
sion for  poisoning  "varmints." — People  v. 
Cuff,  122  Cal.  589,  55  Pac.  407. 

[f]  In  a  prosecution  for  an  attempt  to  kill, 
the  state  showed  that  defendant  had  been  a 
persistent  and  unsuccessful  suitor  «f  a  lady, 
and  that  prosecutor  was  the  successful  suitor. 
Held,  that,  while  the  establishment  of  such 
facts  in  a  genersd  manner  was  proper,  it  was 
prejudicial  error  to  go  into  details  of  defend- 
ant's courtship,  showing  his  conduct,  which 
was  such  as  to  prejudice  the  jury  against  him. 
People  V.  Cuff,  122  Cal.  589,  55  Pac.  407. 

[g]  Testimony  to  the  efFect  tbat  witness,  on 
the  night  of  the  homicide,  passed  a  young 
man  on  the  road;  that  afterward  she  heard 
a  wagon  coming  rapidly  up  behind,  and  soon, 
after  the  sound  ceased,  and  she  heard  a  pistol 
■hot;  that  she  passed  the  place  next  morning, 
and  saw  a  pool  of  blood;  and  that  she  had 
recognized  a  body  at  the  morgue  aa  the  body 


of  the  yonng  man  she  had  passed  on  the  road, 
is  material  and  properly  admitted. — ^People  v, 
Matthews,  126  <M.  xvii,  58  Pae.  371. 

[h]  In  homicide,  certain  letters  written  by 
defendant  while  in  jail,  and  intercepted  by 
■heritt,  held  admissible  in  evidenee.— People 
T.  Cook  (Cal.  Sap.),  83  Pae.  48. 

S  82.  Intent,  HaUca^  Deliberation  and  Pre- 
medltatioa. 

[a]  It  is  important  to  determine  intent  with 
which  act  was  done  in  ascertaining  degree  of  j 
guilt  of  one  who  has  committed  a  homicide. 
The  intent  may  be  proved  by  evidence,  direct 
or  circumstantial,  tending  to  establish  the 
faet.— People  r.  Pool,  87  Cal.  678. 

[b]  Where  defendant  in  a  mnrder  ease  In- 
troduced evidenee  that  deceased  entertained 
feelings  of  malice  toward  him  for  a  long 
time  before  the  homicide,  it  was  proper  for 
the  state  to  show  in  rebuttal  that  defendant 
had  felt  the  same  towards  deceased  and 
threatened  him. — People  v.  Dennis,  39  Cal. 
625. 

[c]  The  character  of  the  weapon  and  the 
nature  of  the  wound  are  to  be  considered  in 
determining  intont. — ^People  v.  Park,  62  Cal. 
804. 

[dj  Malice  may  be  inferred  as  a  fact  from 
facts  of  case  and  acts  and  conduct  of  defend- 
ant.— People  v.  Samsels,  66  Cal.  100,  4  Pae. 
1061. 

[e]  Declarations  of  deceased  are  not  com- 
petent to  show  malice,  delibnation,  or  motive 
tor  the  homicide. — People  t.  Shattuek,  109 
Vai.  673,  48  Pae.  315. 

Fob  AuTHOBiTiis  noic  Othek  States; 

See  26  Cent.  Dig.,  eola.  469-490,  }§  886- 
802. 

§  83.   Ftevioas  Qoarrels  and  Hl-feellng. 

[a]  On  a  trial  for  mnrder,  evidenee  of- a  dif- 
ficulty between  the  prisoner  and  other  persons 
eonnected  with  the  deceased  on  the  same  day 
prior  to  the  killing,  and  at  which  the  de- 
ceased was  not  present,  is  admissible  for  the 
purpose  of  showing  a  conspiracy  upon  the 
part  of  the  prisoner  and  others  against  the 
deceased  and  others,  and  of  connecting  the 
two  difficulties  together.— People  t.  Stone- 
eif er,  6  Cal.  405. 

[b]  If  the  court  below  believed  the  connec- 
tion between  the  two  acts  established,  the 
testimony  should  have  been  allowed  to  go 
to  the  jury;  otherwise  excluded. — People  v. 
Stouecif  er,  6  Cal.  405. 

[c]  Bare  existence  of  hatred,  ill-wi]l,  and 
like  does  not  amount  to  legal  malice;  but 
evidence  of  previous  hatred  and  ill-will  is 
always  allowed  in  cases  of  homicide  as  tend- 
ing to  prove  active  or  legal  malice  at  the  time 
the  homicide  was  eommittod. — People  t. 
Taylor,  36  Cal.  256.' 
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[d]  For  tbe  purpose  of  showing  malice  on 
the  part  of  deiendant,  it  may  be  shown  in  a 
gennral  war  that  he  and  the  deceased  had 
preriouB  diffiealties,  although  such  difficalties 
cannot  be  examined  in  detail,  for  the  purpose 
of  seeing  which  party  was  in  the  wrong. 
People  T.  Thomson,  02  GaL.  506,  28  Pae.  689. 

[e]  Where  witness  states  fnllj  upon  what 
facts  his  testimony  it  based,  evidence  of  un- 
friendly relations  between  defendant  and  de- 
ceased is  admissible. — People  t.  Sehora,  116 
Cal.  909,  48  Pae.  495. 

"^m  Auraoarrixs  from  Otheb  States  : 

See  26  C«nt.  0ig.,  cols.  473-478,  $$  £88- 
292. 

{  84.   BcnottBOML 

[a]  Quarrel  and  threats  'accruing  sereral 
years  before  homicide  are  admissibla  to  show 
malice.— People  v.  Brown,  76  CaL  574,  18  Pac 
678, 


S  86.    Tlveiits  ud  Expranloiis  of  lU- 

wlU. 

[a]  A  witness  for  the  prosecution  in  a  mnr- 
der  case  may  be  asked  on  crosa-ezamination 
whether  be  agreed  to  meet  the  deceased  at  a 
certain  place  and  assist  him  in  driring  the 
defendant  off  certain  land. — ^People  t.  Por- 
tado,  57  Cal.  345. 

[b]  In  a  murder  trial,  threats  against  a  per- 
son other  than  deceased  are  only  admisBible 
under  circumstances  which  show  some  conuee- 
tion  with  the  injury  inflicted  on  the  deceased. 
People  T.  Beiy,  67  Cal.  223,  7  Pac.  643. 

[e]  Declarations  of  defendant  made  long 
before  homicide  that  he  would  help  string  np 
land-jumper  are  admissible  against  him, 
though  th^  do  not  relate  to  deceased. — ^Peo* 
pie  V.  Irwin,  77  CaL  497,  507,  20  Pac  56. 

[d]  Newspaper  article  written  by  defendant 
containing  threat  against  deceased  is  admis- 
sible where  parties  referred  to  therein  are 
identified  by  evidence. — ^People  t.  Behora,  116 
Cal.  510,  48  Pac.  495. 

[e]  Where  witness  can  give  substance  of 
language  used  by  accused  in  uttering  threat 
to  kill  deceased,  it  ia  immaterial  that  be  can- 
not remember  entire  conversation  of  which 
threat  was  a  part.— People  v.  Dice,  120  Cal. 
200,  52  Pac.  477. 

[f]  Evidence  of  threats  by  accused  against 
the  life  of  deceased  prior  to  the  murder  ia 
competent  as  tending  to  show  malice. — ^People 
V.  Chaves,  122  Cal.  134,  54  Pac.  596. 

[g]  In  a  prosecution  for  homicide,  accused's 
statement,  prior  to  the  commission  of  the  act, 
that  he  would  wipe  out  the  entire  family  to 
which  deceased  belonged,  and  then,  by  shoot- 
ing himself,  end  the  programme,  is  admis- 
sible, though  made  in  a  town  where  deceased 
had  not  resided  for  several  years;  the  ques- 
tion whether  he  was  included  in  the  threat  be- 


ing for  the  juiT.— People  Gross,  123  Cal. 
389,  55  Pac.  1054. 

[h]  Under  the  circumstances  in  proof,  tbe 
court  did  not  err  in  admitting  evidence  to 
show  that  some  time  prior  to  the  homicide, 
the  defendant  was  in  possession  of  a  pistol, 
and  that  he  had  made  threats  against  the 
deceased.— People  v.  Htsgerald,  138  CaL  39, 
70  P^c.  1014.  '  -» 

[i]  Threats  of  the  defendant  against  other 
persons  are  admissible  under  circumstances 
showing  a  connection  with  tbe  murder  com- 
mitted. Where  the  deceased  was  a  eheriff 
who  was  shot  because  he  sought  to  interfere 
with  tbe  threatened  murder  of  other  peraons 
who  had  procured  his  arrest,  threats  as  to 
these  murders  were  admissible  against  tbe  de- 
fendant.—Peofde  ▼.  Snesaer,  142  GaL  354,  75 
Pae.  1093. 

[j]  On  tbe  trial  of  a  convict  for  murder  in 
trying  to  prevent  recapture,  it  was  proper  to 
admit  evidence  of  a  conspiracy  among  the 
prisoners,  including  defendant,  to  escape,  and 
of  declarations  by  defendant  and  others  that 
they  would  not  be  taken  alive,  and  that,  if 
the  militia  sought  to  recapture  them,  they 
would  ambush  and  kill  a  few,  and  in  con- 
fusion thus  caused  manage  to  escape. — ^Peo- 
ple r.  Wood,  146  Cal.  659,  79  Pae.  367. 

[k]  On  trirf  for  the  mnrder  of  T.,  it  was  not 
error  to  admit  evidence  that,  some  time  be- 
fore the  mnrder,  deiendant,  referring  to  tbe 
killing  of  a  certain  sir],  said  that  the  man 
who  killed  her  did  not  intend  to  kill  her;  that 
he  was  very  sorry  for  killing  the  girl;  that 
he  meant  to  kill  T.,  and  he  would  have  him 
yet  before  he  stopped.— People  t.  Evana,  41 

Fob  AnTHOKTnzs  waou  Otheb  States: 

See  26  Cent.  Dig.,  cole.  478-484,  §{  293- 
29^ 

S  86.    HostUt  Acts  er  Oondnet  and 

PEepantton. 

[a]  On  a  trial  for  the  murder  of  one  who 
bad  gone  with  a  companion  to  defendant's 
house  to  interview  bim  in  respect  to  hia  as- 
sertion of  title  to  land  claimed  b^  them,  it 
was  proper  for  tbe  state  to  show,  in  opening 
its  case,  ,tbat  when  said  parties,  who  were 
both  killed  during  the  interview,  started  for 
defendant's  house,  they  were  unarmed. — ^Peo- 
ple V.  Tokum,  118  Cal.  437,  50  Pac.  686. 

[b]  Evidence  is  admissible  to  show  defend- 
ant's hostility  to  and  dislike  of  deceased  to 
show  malice  and  motive. — ^People  t.  Bartble- 
man,  120  CaL  14,  52  Pac.  112. 

[e]  Evidence  showing  that  tbe  defendant 
and  tbe  woman  killed  by  bim,  while  living 
together,  had  quarreled,  resulting  in  her  leav- 
ing him  and  fleeing  to  a  neighbor's  house 
for  protection,  and  that  be  bad  followed  her 
and  attempted  a  murderous  assault  upon  her, 
and  had  threatened  her  when  his  assault  was 
frutrated,  is  admissible,  u  tending  to  Bhow 
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malice  and  ill-will  oa  bia  part,  and  a  motive 
for  the  murder  committed  a  few  days  later. 
People  T.  Chares,  122  CaL  134,  54  Pae.  096. 

[d]  It  may  be  proved  that  chloroform  was 
purchased  by  the  defendant,  and  was  in  his 
possession  when  arrested,  as  tending  to  show 
to  some  degree  his  intention  toward  the  per- 
son to  whom  poison  was  administered. — Peo- 
ple     Cuff,  122  Cal.  689,  65  Pae.  407. 

[e]  In  a  prosecution  for  homicide,  evidence 
held  sttffleient  to  justify  the  admission  of  evi- 
dence of  a  druggist  concerning  the  sale  of 
arsenioufl  acid  to  defendant's  uster. — ^People 
V.  Bowers  (Cal.  App.),  82  Pac.  553. 

Fob  AcTHOBims  fboh  Otheb  States: 

See  26  Cent  Dig.,  cola.  484^7,  U  297- 
800. 


$  87,   Kature  and  OlicmnstaikoaB  of  Act 

[a]  Under  an  indictment  for  as  assault  with 
intent  to  commit  murder,  what  occurred  be- 
tween the  defendant  and  the  party  assaulted, 
immediately  after  the  assault,  in  a  shop  to 
which  such  party  had  retreated,  is  admissible 
in  evidence  as  part  of  the  res  gestae,  at  least 
on  the, question  of  intent. — People  v.  Yslas, 
27  CaL  630. 

fb]  On  a  trial  for  murder,  where  the  evi- 
dence shows  that  a  feud  existed  between  the 
families  of  defendant  and  deceased,  and  that, 
immediately  after  shooting  deceased,  defend- 
ant shot  and  wounded  deceased's  mother,  it 
.was  proper  to  prove  that  shortly  after  the 
shootiDg  she  was  covered  with  blood. — People 
T.  Walters,  98  CaL  138,  32  Pae.  864. 

[c]  On  a  trial  for  murder,  where  the  evi- 
dence shows  that  a  feud  existed  between  the 
families  of  defendant  and  deceased,  and 
that,  immediately  after  shooting  deceased,  de- 
fenilant  shot  and  wounded  deceased's  mother, 
it  was  proper  to  admit  the  testimony  of  sur- 
geons as  to  the  number  and  position  of  the 
wonnds  on  her  body,  as  it  tended  to  show  that 
defendant  shot  at  her  with  deadly  aim. — Peo- 
ple V.  Walters,  08  Cal.  138,  82  Pac  864. 

Foe  AuTH<ttmn  roh  Oihib  States: 
See  26  Cent  Dig.,  cols.  488-490,  §  308. 

J  88.  Oommlsalon  of  oi  Participation  In,  Act 
by  Accused. 

-  [a]  Upon  the  trial  of  a  defendant  charged 
with  murder,  where  it  appears  that  the  affray 
occurred  in  the  dark;  that  many  shots  were 

.fired;  that  two  persons  were  killed  and  one 
wounded,  and  three  pistols  were  introduced 
in  evidence  of  difFerent  calibers,  each  con- 
taining a  nnmber  of  empty  and  loaded  cart- 
ridges, it  was  not  error  for  the  eonrt  to  allow 
the  introduction  of  testimony  as  to  the  con- 
dition of  the  ground,  and  the  finding  of  the 
body  of  one  of  the  persons  killed,  so  that 
the  jury  should  be  put  in  possession '  of  all 
the  facts  and  circumstances  in  order  that  it 
might  determine  whether  the  defendant  killed 


the  person  with  whose  murder  he  was  charged. 
People  V.  Lane,  101  C£l.  513,  36  Pac.  16. 

[b]  An  admission  of  defendant  that  he  was 
present  at  the  scene  of  the  murder  made  his 

EreviovB  denials  of  that  fact  evidence  against 
im.— People  v.  Aloran,  144  CaL  48,  77  Pac. 
777. 

[e]  In  homicide,  where  the  crime  was  com- 
mitted in  porsuanee  of  a  conspiracy  to  kill  a 
"scab,"  testimony  of  defendant's  statement 
at  the  time  that  some  one  had  spoken  of  go- 
ing out  "to  get  a  scab"  was  admissible;  the 
words  having  been  spoken  in  his  presence, 
and  he  having  immediately  acted  upon  the 
suggestion  by  going  with  the  others  after  the 
scab.— Pet^le  v.  Moran,  144  CaL  48,  77  Pae. 
777. 

[d]  On  a  prosecntion  for  homicide,  the  ad- 
mission of  a  tmnk  belonging  to  defendant's 
wife  was  not  erroneous,  it  appearing  that  the 
trunk  was  used  by  both;  and  especially  where 
the  offer  did  not  so  much  relate  to  the  trunk 
as  to  its  contents,  which  consisted  in  part  of 
blood-stained  garments  of  defendant,  found 
therein,  and  which  were  offered  in  evidence. 
People  V.  Antony,  146  Cal.  124,  79  Pac.  858. 

Fob  AuTHOBims  noM  Otheb  ^ates: 
See  26  Cent  Dig.,  eoL  401,  {  808. 

I  80.  IttBrlmtnating  Ottmi. 

[a]  Evidence  that  a  third  person  is  guilty 
of  the  murder  is  admissible,  though  he  had 
been  previously  acquitted  of  the  offense. 
People  V.  Mitchell,  100  Cal.  328,  34  Pae.  698. 

Fob  AtrTHOKinzs  noK  Othie  States  : 

See  26  Cent.  Dig.,  cols.  407-602,  (g  807- 
809. 

$  90.   Character  and  Habits  of  Accused. 

[a]  Defendant  was  asked  whether  any 
criminal  intimacy  had  existed  between  him- 
self and  the  wife  of  the  deceased.  Held,  that 
the  question  was  immaterial, — People  v.  lams, 
67  Cal.  116. 

[b]  Upon  the  trial  of  a  defendant  charged 
with  murder  the  admission  of  the  irrelevant 
testimony  of  a  girl  called  as  a  witness  for  the 
prosecution,  designed  to  show  that  the  accused 
had  asked  her  to  live  with  him  in  a  state  of 
immorality,  which  she  had  refused  to  do,  is 
prejudicially  erroneous,  as  calculated  to  pre- 
sent the  accused  before  the  jury  as  a  low  and 
degraded  character. — People  v.  Wallace,  89 
CaL  158  26  Pac.  650. 

[c]  On  a  trial  for  murder  it  ia  proper  to  ex- 
elude  testimony  as  to  the  reputation  for 
"truth,  honesty,  and  integrity"  of  defend- 
ant, who  was  a  witness  in  his  own  behalf, 
where  those  traits  of  character  were  not  ques- 
tioned bv  the  prosecntion. — People  v.  Cowgill, 
03  Cal.  596,  29  Pac.  228. 

[d]  Evidence  that  the  deceased  was  living 
with  one  of  the  witnesses  for  the  prosecution 
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as  hoaband  and  yrite,  though  unmarried,  is 

not  proper  evidence  from  anv  standpoint,  and 
the  court  did  not  err  in  limiting  cross-ez- 
aminatioD  by  the  defendant  so  as  to  exclude 
Bueh  evidence. — ^People  v.  Owens,  132  Cal. 
469,  64  Pac.  770. 

[e]  Evidence,  on  a  trial  for  homicide,  as  to 

defendant's  reputation  for  peace  and  quietude, 
is  property  excluded,  when  based  on  what 
the  witness  bad  beard  subsequent  to  the 
homicide. — People  v.  McSweeney,  38  Cal.  743. 

Fob  Authoeities  prom  Othee  States: 

20  L.  S.  A.  609,  note.   See,  also,  20 
Cent.  Dig.,  cols.  502-515,  §§  310-317. 

§  91.  Personal  Bdatloiu  of  Parties. 

[a]  Evidence  showini?  that  deceased  was  de- 
fendant's mistress  is  competent. — People  v. 
Young,  102  Cal.  411,  36  Pac.  770. 

[b]  Evidence  of  previous  relations  between 
defendant  and  his  adversary  was  admissible 
to  show  the  cause  of  the  immediate  quarrel  in 
which  defendant  killed  decpased,  though  such 
evidence  showed  no  malice. — People  v.  Mc- 
Kay, 122  Cal.  628,  55  Pac  594. 

[c]  In  homicide,  evidence  of  criminal  rela- 
tions between  defendant  and  his  daughter, 
to  whom  deceased  was  paying  attention,  held 
competent, — ^People  t.  Cook  (Cal.  Sup.),  83 

Pac.  43. 

Fob  Autuobitibs  niou  Other  States: 
See  26  Cent.  Dig.,  eols.  516-519,  §  319. 

§  92.  Motive. 

[a]  On  trial  for  murder  the  jury  have  a 
right  to  weigh  with  the  other  proofs  the  ap- 
parent absence  of  motive  on  the  part  of  de- 
fendant to  commit  the  crime. — People  v.  Ah 
Fung,  17  Cal.  377. 

[b]  In  a  prosecution  for  the  murder  of  an 

officer,  committed  while  he  was  in  fresh  pur- 
suit of  defendant,  who,  with  others,  had 
committed  a  felony,  evidence  of  the  eom- 
mii'sion  of  the  felony  and  defendant's  con- 
nection therewith  was  admissible  to  show 
that  his  motive  for  the  killing  was  to  es- 
cape arrest. — People  t.  Pool,  27  Cal.  572. 

[c]  Upon  a  trial  for  murder,  evidence  tend- 
ing to  show  defendant's  feeling  towards  the 
person  killed  is  admissible  to  show  a  motive 
for  the  crime. — ^People  v.  Kern,  61  Cal.  244. 

[d]  In  a  mnrder  case,  where  the  evidence 
shows  that  a  feud  existed  between  the  fami- 
lies of  defendant  and  ■  deceased,  evidence 
that,  immediately  after  defendant  shot  de- 
ceased, he  fired  the  other  barrel  of  his  gun, 
and  wounded  deceased 's  mother,  who  was 
present,  is  admissible  to  show  motive. — Peo- 
ple V.  Walters,  98  Cal.  138,  32  Pac.  864. 

[de]  Evidence  in  reference  to  the  working 
of  a  mining  claim,  and  a  m)sunderstand:ng 
arising  between  one  of  the  defendants  and' 


the  deceased  and  Us  brother  respecting  it, 
which  occurred  less  than  a  week  prior  to  the 
homicide,  and  which  appeared  to  be  the  pri- 
mary cause  which  led  to  the  homicide,  and 
constituted  a  link  in  the  chain  of  circum- 
stances pointing  to  the  guilt  of  defendants, 
and  tending  to  show  their  motives,  is  admis- 
sible in  evidence,  and  is  relevant  and  ma- 
terial to  the  issue;  and,  where  it  appears 
that  the  facts  were  subsequently  communi- 
cated to  and  acted  upon  by  the  other  de- 
fendant, such  facta  are  admissible  as  against 
him.— People  t.  Oibaou,  106  Cal.  458,  39 
Pac.  864. 

[e]  For  the  purpose  of  showing  motive  for 
a  mardcr,  evidence  that  deceased  was  on 
the  bail  bond  of  one  who  was  charged  with 
assault  with  intent  to  murder  defendant  ia 
admissible.—People  t.  Chin  Hane,  108  Cal. 
597,  41  Pac.  697. 

[f]  It  was  competent  on  a  prosecution  for 
murder  to  show  the  general  nature  of  any 
trouble  between  defendant  and  decedent  be- 
fore the  homicide,  though  such  evidence 
tended  to  degrade  defendant  in  the  minds 
of  the  jury,  especially  where  defendant 
showed  on  cross-examination  of  the  prose- 
cuting witness  that  there  was  trouble  be- 
tween them.— People  t.  Colvin,  118  Cal.  349, 
50  Pac.  539. 

[g]  On  a  trial  for  murder  committed  in  a 
dispute  over  title  to  land,  evidence  of  the 
merits  of  the  controversy  was  properly  re- 
jected.—People  T.  Yoknm,  118  Cal.  437,  50 
Pac.  686. 

[h]  It  appeared  that  defendant's  wife  bad 
obtained  a  divorce;  that  she  refused  to  let 
bim  have  their  child;  and  that  he  there- 
upon shot  her.  Held,  that  it  was  not  error 
to  admit  that  part  of  the  decree  of  divorce 
adjudicating  the  custody  of  the  child,  and 
evidence  that  defendant  took  the  child  from 
hia  wife  to  a  remote  place. — People  v.  Bartk- 
leman,  120  OaL  7,  52  Pac.  112. 

[i}  Upon  the  trial  of  a  defendant  charged 
with  an  assault  with  a  deadly  weapon  mth 

intent  to  commit  murder  evidence  is  ad- 
missible for  the  purpose  of  showing  the  mo- 
tive and  intent  of  the  assault,  to  prove  that 
the  defendant  was  then  confined  in  the 
county  jail  awaiting  sentence  under  convic- 
tion for  burglary,  and  that  the  assault  was 
made  upon  the  deputy  sheriff  in  charge  of 
the  jail,  for  the  purpose  of  attempting  to 
make  an  escape. — People  v.  Talliere,  123  Cal. 
576,  56  Pac.  433. 

[j]  Evidence  tending  to  abow  a  motive  for 
the  killing  is  as  material  for  the  state,  where , 
the  defendant  claims  that  he  acted  in  self-' 
defense,  as  where  the  killing  ia  denied.— 
People  V.  Brown,  130  Cal.  591,  62  Pac  1072. 

[k]  UpoB  trial  of  defendant  charged  with 
murder,  who  relied  upon  the  defense  of  in- 
sanity, evidence  tending  to  show  a  motive 
of  hatred  and  revenge,  and  that  the  acts  of 
the  defendant  were  not  those  of  an  insane 
person,  ia  admissible  for  the  prosecOtion.— 
People  V.  Donlan,  135  Cal.  489,  67  Pac  761. 
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[1]  On  a  trial  for  tlie  murder  of  a  machinist 
who  continued  to  work  during  a  strike,  it 
waa  shown  by  a  witness  for  defendant  that 
the  strike  of  defendant's  organization  con- 
tinned  up  to  a  few  days  before  the  killing, 
and  that  there  had  been  no  connection  be- 
tween the  machinists'  anion  and  the  union 
to  which  defendant  belonged.  Held  proper 
to  show,  on  the  cross-examination  of  the 
witness,  that  there  had  been  a  general  strike 
in  which  defendant's  union  was  involved, 
and  that  while  these  strikes  were  on  de- 
cedent  continued  to  work,  contrary  to  the 
policy  with  which  defendant's  union  had  be- 
come identified. — People  t.  Donnolly,  143  Cal. 
394,  77  Pae.  177. 

[m]  On  a  prosecution  for  homicide,  where 
self-defense  was  relied  on  by  defendant,  evi- 
dence tending  to  show  improper  relations  be- 
tween defendant  and  the  divorced  wife  of  de- 
ceased is  inadmissible  to  show  motive.— 
People  T.  Wright,  144  Cal  161,  77  Pae.  877. 

[n]  Where  the  theory  of  the  prosecution 
on  a  -trial  for  homicide  was  that  the  motive 
for  the  murder  was  robbery,  and  that  it  waa 
participated  in  by  defendant  and  his  wife, 
the  admission  of  evidence  that,  after  the 
defendant  and  his  wife  were  arrested  and 
they  were  locked  up,  the  officer  entered  the 
wife's  cell  and  took  ofF  her  Bhoe  and  found 
concealed  in  her  stocking  a  pouch  containing 
money,  in  addition  to  some  taken  from  de- 
fendant, was  not  prejudicial  to  defend- 
ant; it  appearing  that,  subsequent  to  the 
search  of  his  wife,  defendant  had  said  that 
all  of  the  monev  was  his. — People  t.  An- 
I  tony,  140  Cal  124,  79  Pac.  858. 

I  [o]  On  a  prosecution  for  murder,  certain 
evidence  held  inadmissible,  as  relevant  to 
the  motivea  and  probable  conduct  of  defend- 
ant at  the  time  of  the  killing. — ^People  .v. 
Woods,  147  Cal.  265,  81  Pac.  652. 

[p]  On  a  prosecution  for  murder,  defend- 
ant claimed  that  the  killing  was  done  in  self- 
defense,  and  it  appeared  from  his  evidence 
that  the  deceased  had  made  a  demand  on 
him  for  money;  and  the  prosecution  sought 
to  show  that  deceased  had  money  in  his 
cabin,  and  that  defendant  was  penniless  be- 
fore the  homicide,  but  in  funds  immediately 
thereafter.  Held,  that  testimony  as  to  de- 
fendant having  used  part  of  a  certain  cor- 

E>Tation'B  money  was  pertinent. — People  T. 
eung  Ock,  74  Pae.  896. 

[q]  In  a  prosecution  for  homicide,  a  ques- 
tion as  to  how  many  times  in  the  preceding 
year  defendant  waa  at  the  witness'  house 
of  prostitution,  where  the  homicide  occurred, 
held  properly  allowed  as  bearing  on  defend- 
ant's  motive. — Peoj^e  v.  Easton  (Cal.  Sup.), 
82  Pac.  840. 

[r]  In  a  prosecution  of  defendant  for  mur- 
dering her  husband,  evidence  of  amorous 
conduct  between  defendant  and  L.  immedi- 
ately prior  and  subsequent  to  the  killing, 
was  admissible  to  establish  a  motive. — Peo- 
ple T.  Bowers  (Cal.  App.},  82  Pac.  553. 

[s]  On  a  trial  for  homicide  certain  evi- 
dence h^d  adnUasibla  on  the  issue  of  mo- 


tive.— People  T.  Feld  (Cal.  Sup.),  86  Pac. 
1100. 

[t]  Evidence  of  an  alleged  arson  com- 
mitted by  defendant  held  inadmissible  to 
prove  a  motive  on  the  part  of  defendant 
for  the  killing  of  bis  wife. — People  T.  Staple* 
(Cal.  Sup.),  86  Pac.  886. 

[u]  In  a  prosecution  for  homicide,  evidence 
of  the  value  of  the  property  of  defendant's 
father  and  the  amount  of  insurance  thereon 
held  admissible  as  bearing  on  the  issue  of 
motive. — People  T.  Weber  (Cal.  Sup.},  86 
Pac.  671. 

FOI  AUTHOBITIBB  ROK  OTHER  STATEB! 

Bee  26  Cent.  Dig.,  cola.  520-539,  §5  320* 
331. 

§  93.  Abill^  and  Oppoitmilty. 

[a]  Evidence  is  admissible  to  show  that 

defendant  had  in  his  possession  a  weapon 
which  might  have  caused  the  wounds  on 
the  body  of  the  deceased. — People  ▼.  Me- 
DoweU,  64  CaL  467,  8  Pae.  124. 

[b]  On  a  prosecution  for  muiAeat,  it  ap- 
peared that  defendant  had  visited  a  witness, 
and  the  latter  was  asked  as  to  the  tempera- 
ment of  defendant — if  pleasant,  talkative,  or 
otherwise.  Held,  that  the  question  was 
proper;  it  appearing  that  it  was  proposed 
to  follow  the  question  by  showing  that  de- 
fendant 's  demeanor  on  the  visit  made  by 
him  after  the  homicide  was  different  from 
that  usual  to  him,  and  the  questions  going 
only  to  the  witness'  actual  knowledge. — 
People  T.  Leung  Oek,  141  Cat  323,  74  Pac 
986. 

[c]  On  a  trial  for  murder  it  appeared  that 
defendant  and  other  convicts  escaped,  and 
that  a  pursuing  posse  surprised  them  at  a 
camp;  that  deceased  was  shot  by  some  of  the 

convicts,  and  that  they  then  fled.  Held, 
that  articles  found  at  such  camp,  identified 
as  having  been  previously  in  defendant 's 
possession,  were  admissible  as  evidence  that 
defendant  was  himself  present  when  de- 
ceased was  shot. — People  Wood,  145  CaL 
659,  79  Pac.  367. 

[d]  Where  it  appears  deceased  was  shot, 
and  there  is  evidence  that  defendant,  when 
arrested,  said  be  could  not  shoot  a  rifle, 
or  had  not  shot  a  gun  for  a  long  time,  it  is 
proper  to  admit  evidence  that  he  is  an  ex- 
pert with  the  riAe. — ^People  v.  Evans,  41  Pac. 
444. 

iV»  Authorities  fbom  Other  Statis; 

Bee  26  Cent.  Dig.,  cols.  491,  492,  g  304. 

§  94.   Identity  of  Accused. 

[a]  A  description  of  the  assailant,  given  to 

the  authorities  by  a  witness  as  the  descrip- 
tion given  the  witness  by  deceased,  was  in- 
admissible for  any  purpose  other  than  in  im- 
peachment of  the  witness. — People  Gray 
(CaL  Sup.),  83  Pae.  707. 
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Foe  AjJTBoarma  fboh  Othei  Statu: 
Set  20  Gent.  Dig.,  eols.  492-49S,  §  30S. 

§  90.  Deduatioiu  and  See  Gestae. 

[a]  Verba]  declarations  of  deceaeed  are  ad- 
miBsibls  in  evidence  where  written  deelara- 
tiouB  have  been  first  introduced,  and  thus 
the  proper  foundation  for  the  eeeoDdary  evi- 
dence laid.  Havinff  done  this,  it  is  proper 
to  admit  proof  of  tbe  fact  that  the  deceased 
bad,  at  different  times,  made  the  same  state- 
ment.—People  T.  Gienn,  10  Cal.  32. 

[b]  The  defendant  was  shown  to  have  bor- 
rowed a  chisel  on  the  day  of  the  murder. 
Held,  that  his  declarations  as  to  what  he 
intended  to  do  with  the  chisel,  not  being 
shown  to  have  any  apparent  connection  with 
the  commission  of  the  offense  charged,  were 
not  admissible  as  part  of  the  res  gestae. — 
People  V.  Wjmau,  IS  Cal.  70. 

[c]  Declsrations  of  deceased  at  time  of  pro- 
enring  a  weapon  as  to  his  purpose,  are  ad- 
missible  as  part  of  res  gestae,  and  to  show 
who  commenced  affrav. — ^People  T.  Arnold, 
IS  Cal.  477. 

[d]  In  a  proseention  for  assault  with  in- 
tent to  kill,  evidence  tended  to  show  that 
defendant  was  assaulted  by  the  injared  party 
and  several  others.  Held,  that  declarations 
of  these  persons,  made  at  the  time  of  the 
assaolt,  iflustrative  of  its  object  and  mo- 
tive, were  admissible  in  evidence  as  part  ef 
the  res  gestae.— People  t.  Boach,  17  Cal.  297. 

[e]  C.  was  Indicted  for  mnrder.  The  evi- 
dence against  him  was  eireumstantial,  and 
to  prove  that  be  was  at  the  house  where 
the  murder  was  committed,  at  the  time  of 
its  commission,  the  declarations  of  the  de- 
ceased made  several  hours  previous,  that  0. 
was  expected  at  the  house,  were  received  in 
evidence.  Held,  to  be  erroneous,  as  the  dec- 
larations did  not  constitute  a  part  of  tbe  res 
gestae,  and  as  they  were  not  made  in  ex- 
tremis, and  bad  no  reference  to  the  cir- 
cumstances of  the  death. — People  v.  Cark- 
hnff,  24  Cal.  640. 

[f]  It  seems  that,  in  a  trial  for  mnrder, 
evidence  of  the  declarations  of  the  defend- 
ant, made  an  hour  or  so  before  the  homicide, 
is  inadmissible. — People   v.   Henderson,  28 

Cal.  465. 

[g]  On  a  trial  for  murder  testimony  of 
quarrels  of  the  deceased  with  a  person  other 
than  the  defendant  and  threats  made  by 
deceased  against  such  person  immediately 
before  the  homicide  is  not  admissible  on  the 
part  of  the  defense  if  the  defendant  was  not 
present,  and  the  facts  were  not  brought  to 
his  knowledge  before  the  killing. — People 
Henderson,  28  Cal.  465. 

[h]  Declarations  of  deceased  made  three  or 
four  days  before  he  was  killed,  which  do 
not  have  any  appreciable  bearing  on  tbe  mer- 
its of  the  case,  are  not  admissible  in  evidence 
en  a  charge  of  murder  on  behalf  of  the  de- 
fense, on  the  trial  of  the  person  by  whom  he 
was  kiUed.— People  v.  Murphy,  45  CaL  137. 


[i]  Evidence  of  deceased  at  time  he  was 
shot,  "Oh  OodI  Oh,  my  OodI"  was  admissi- 
ble as  part  of  the  res  gestae.— People  v. 

Brown,  59  Cal.  345. 

[j]  Defendant  was  tried  for  killing  A.  by 
stabbing  him.  After  A.  was  stabbed,  he  ran, 
and,  while  running,  cried,  "Murder!''  and 
said  defendant  had  stabbed  him.  A  witness 
who  saw  him.  ran  and  heard  him  cry  was 
asked  by  the  prosecuting  attorney  whether, 
"immediately  after"  running,  A.  said  that 
defendant  had  stabbed  him.  Held  inadmissi- 
ble, as  not  referring  to  a  declaration  that 
was  a  part  of  the  res  gestae. — ^People  t.  Ah 
Lee,  60  CaL  85. 

[k]  Statements  of  deceased,  made  some 
days  after  the  shooting,  are  not  Admissible 
as  part  of  tbe  res  gestee. — ^People  v.  Was- 
son,  65  CaL  538,  4  Pae.  555. 

[1]  Anything  so  connected  with  homicide 
in  point  of  time  and  character  as  to  explain 
how  and  why  it  was  committed  are  part  of 
res  gestae.— People  v.  Irwin,  77  CaL  504,  20 
Pac  56. 

[m]  Declarations  of  deceased  made  prior 
to  homicide  as  to  his  fears  of  mnrder  are 
inadmissible. — People  t.  Irwin,  77  CaL  499, 
20  Pac.  56. 

[n]  Clothing  worn  by  deceased  at  time  of 
homicide  is  admissible  as  part  of  res  ges- 
tae.—People      O'Brien,  78  CaL  44,  20  Pael 

359. 

[o]  On  trial  of  accused  for  killing  his  part- 
ner on  hunting  trip,  his  declarations  as  to 
whereabouts  of  "his  partner"  made  after 
killing  are  admissible  though  deceased  was 
not  named.— People  Bowman,  81  Cal.  570, 
22  Pac.  917. 

[p]  Declarations  of  deceased  to  effect  that 
he  never  carried  arms,  not-  shown  to  have 
been  communicated  to  accused,  are  inadmissi- 
ble.—People  T.  Powell,  87  CaL  362,  25  Pac. 
481. 

[q]  On  a  trial  for  murder,  evidence  that, 
a  few  minutes  after  the  shooting,  deceased 
said  that  defendant  shot  her,  is  not  admissi- 
ble as  part  of  the  res  gestae. — People  T.  Wong 
Ark,  96  Cal.  125,  30  Pac.  1115. 

[r]  Voluntary  declarations  of  defendant 
with  reference  to  shooting,  made  immedi- 
ately after  it  occurred,  are  admissible  in  evi- 
dence.—Peo^e  V.  Hawes,  98  CaL  648,  33  Pac 
791. 

[s]  During  a  straggle  between  defendant 
and  deceased  in  a  house  to  which  defendant 
had  come  to  arrest  deceased  and  another 
person,  the  fatal  wound  was  given.  Held, 
that  the  shooting  by  defendant  at  the  other 
person  outside  the  house,  where  such  per- 
son followed  defendant  a  few  minutes  after 
the  homicide,  was  not  admissible  as  res  ges- 
tae nor  on  the  issues  of  whether  the  homi- 
cide was  accidental  or  intentional,  and,  it 
intentional,  whether  it  was  deliberate  and 
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premeditated.— People  ▼.  Lane,  100  CaL  879. 

84  Pac.  856.  ' 

[t]  Statemente  made  by  one  of  the  de- 
fendant! during  a  diffieoltj  at  the  mine 
which  were  eommnnieated  to  the  other  de* 
fendant,  and  tended  to  establish  the  origin 
of  bad  blood  between  the  parties,  are  ad- 
missible against  b«th  defendants.— People  t. 
Gibson,  106  CaL  468,  89  Pae.  864. 

[n]  Befusal  of  eoort  to  strike  out  evidenee 
of  a  declaration  of  the  deceased,  made  a 
short  time  after  the  shooting,  that  he  was 
"shot  to  kill,''  cannot  be  prejudicial  where 
it  was  conceded  that  defendant  Ared  tiia 
fatal  shot.- People  Brown,  180  CaL  501, 
62  Pae.  1072. 

[t]  The  statement  of  the  deceased,  net 

made  as  a  dying  declaration,  but  made  in  the 
presence  of  the  defendant  and  another  per- 
son brought  before  him,  in  which  he  aeeused 
them  of  the  shooting,  which  the  defendant 
denied,  is  inadmissible  hearsay,  as  againat 
the  defendant. — People  t,  Teshara,  184  CaL 
642,  66  Fae.  798. 

[w]  Evidence  that  the  defradant,  after  he 
was  arrested,  was  brought  before  the  de* 
ceased  prior  to  his  death,  and  that  the  lat- 
ter pointed  to  him  and  said,  "There  is  the 
man  that  hit  me  with  a  clnb  and  shot  me," 
and  that  the  defendant,  though  fully  under- 
standing  what  was  said,  and  free  to  reply 
thereto,  made  no  reply,  is  admissible,  as 
tending  to  show  a  tacit  admission  of  the 
■eensation,  the  weight  of  which  was  a  ques* 
tion  of  faet  for  the  jury.— People  t.  Aaiaya, 
184  Cal.  531,  60  Pac  794. 

[x]  On  a  trial  for  murder,  an  objection  to 
a  question  asked  a  witness  relating  to  a 
Btatiament  made  by  decedent  to  his  wife 
shortly  before  the  homicide  held  properly 
sustained. — ^Peo|de  t.  Fitzgerald  (CaL  App.), 
82  Pae.  656, 


§  96.  Pxeeedlng  dieomstaaees  and  Acta. 

[a]  If  two  persons  have  a  quarrel  and  a 
fight,  and,  after  an  interval  of  six  hours,  one 
of  them  seeks  the  other,  forces  a  contest,  and 
takes  his  life,  and  is  afterward  indicted  for 
murder,  he  eannot  in  defense  introduce  evi- 
denee of  the  first  quarrel  as  part  of  the  res 
gestae. — People  v.  Smith,  26  Cal.  665. 

[b]  In  a  prosecution  for  murder,  where  the 
defendant  attempts  to  establish  by  a  wit- 
ness on  his  examination  in  chief  that  the 
deceased  was  exhibiting  a  belligerent  pro- 
pensity immediately  before  toe  homicide  was 
committed,  it  is  competent  for  the  prosecu- 
tion to  cross-examine  the  witness  as  to  mat- 
ters tending  to  show  the  reverse. — People  v. 
Ramirez,  73  CaL  403,  15  Pac.  33. 

[e]  On  a  trial  for  the  murder  of  a  militia- 
man, the  fact  that  defendant  had  been  or- 
dered out  of  the  way  by  an  officer,  not  the 
deceased,  when  the  company  was  engaged  in 
akirmish  drill,  several  hours  before  the  mur- 
der, is  not  a^issible  in  evidence.— People  ▼, 
MiteheU,  100  CaL  828,  84  Pac.  698L 
CaL  IHsest,  ToL  8-470 


[d]  Testimony  of  a  witness  that,  three  days 
before  the  murder  with  which  defendant  was 
charged,  he  came  to  her  house,  carrying  a 
flour  sack,  resembling  one  afterward  found 
in  a  thicket  near  the  scene  of  the  murder, 
and  that  he  returned  on  the  following  day, 
and  was  found  in  the  evening  under  her  bed, 
and,  on  being  discovered,  ran  away,  was  ad- 
missible, as  throwing  light  on  defendant's 
Mts  at  a  period  not  remote  from  the  date 
of  the  murder.— People  r.  Ebanks,  117  Cal. 
658,  49  Pae.  1049,  40  L.  B.  A.  269. 

[e]  In  a  prosecution  for  an  attempt  to  kill 
by  poisoning,  the  prosecution  claimed  the 
motive  to  be  revenge,  proseentor  being  a 
rival  and  more  snccessful  lover.  Evidenee 
was  introduced  that  some  time  before  the 
offense  the  lady  had  spent  several  nights 
with  a  friend,  and  that  during  such  time 
defendant,  on  several  evenings,  had  secretly 
gained  entrance  to  the  friend's  house,  and 
bad  taken  articles  of  trifling  value,  and 
poisoned  the  dog.  Prosecutor  was  not  at 
the  friend's  honae  dnrins  each  time.  Held 
inadmissible,  a*  not  tending  to  show  mo- 
tive,  and  as  entirely  foreign  to  the  issnes,— 
People      Cotf,  122  Gal.  589,  66  Pae.  407. 

[f]  Prosecutor  was  alleged  to  have  been 
poisoned  by  defendant,  a  rival  lover.  De- 
fendant had  obtained  chloroform  two  weeks 
before.  The  lady  at  whose  home  the  femin- 
ine eanse  of  the  trouble  was  staying  testi- 
fied that  she  smelled  ebloroform  in  her  room 
the  morning  after  the  night  it  was  claimed 
defendant  had  secretly  entered  the  honse, 
which  was  some  time  before  the  attempt  to 
kill,  and  when  the  prosecutor  was  not  at 
said  house,  and  possibly  not  in  the  neighbor- 
hood. Held  irrelevant  and  immaterial.-— 
People  V.  Cuff,  122  Cal.  589,  55  Pac.  407. 

[g]  Evidence  of  the  prosecutor  that  he  saw 
a  person  resembling  defendant  some  weeks 
prior  to  the  offense,  when  he  was  ih  com- 
pany with  the  lady  for  love  of  whom  it  was 
claimed  defendant  had  attempted  to  poison 
prosecutor,  is  admissible. — People  v.  Cuff,  122 
Cal.  689,  55  Pae.  407. 

[h]  Where  evidence  had  been  adduced  by 
the  defense  to  show  that  the  deceased  had  on 
the  day  before  the  shooting  called  the  wife 
of  the  defendant  a  drunken  woman  and  had 
insulted  and  abused  her,  and  that  she  had 
asked  her  hosband  to  demand  an  apology 
from  the  deceased,  It  was  proper  in  rebuttal 
to  show  that  the  wife  of  the  defendant 
was  in  fact  intoxicated,  and  that  the  defend- 
ant knew  that  faet.-~-Peoide  t.  Glaxe,  139 
CaL  154,  72  Pae.  956. 

[i]  Where,  in  a  prosecution  for  the  murder 
of  a  hotel-keeper  by  his  partner,  a  guest 
has  been  permitted  to  testify  that  he  ordered 
a  certain  drink  by  a  bell  boy,  and  the  bell 
boy  has  testified  that  the  bar-keeper  not  hav- 
ing the  proper  ingredients,  he  told  decedent 
of  the  need  thereof,  and  that  decedent  was 
killed  while  getting  them,  it  was  proper  to 
permit  the  bar-keeper  to  testify  that  he  re- 
ceived the  order  for  the  drink  from  the  bell 
hojf  and  told  the  latter  to  get  some  ingre- 
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dients,  and  that  the  boy  then  left  the  saloon; 
this  happening  immediately  before  th«  ihoot- 
Ing.— People  T.  Glaze,  139^CaL  154,  78  Fae. 
905. 

[j]  Eridenea  that  certain  persons  had  pro- 
cared  the  arrest  of  the  accused,  and  that  he 
had  determined  to  take  their  lives,  and  was 
starting  out  for  that  purpose  when  he  met 
the  sheriff,  who  interfered  with  him,  and 
whom  he  thereupon  shot  and  killed,  was  ad- 
missible on  a  trial  for  the  murder  of  the 
iheriff.— People  t.  Suesser,  142  Cal.  354,  75 
Pac.  1093. 

[k]  Where  it  appeared  that  the  killing  oe- 
earred  in  an  affray  coDcerning  the  hire  of 
mules  by  defendant  from  the  deceased,  evi- 
dence of  admiBsioQs  made  by  deceased  prior 
to  the  affray,  relative  to  the  terms  of  the 
agreement  between  deceased  and  defendant 
as  to  the  males  was  inadmissible;  there  be- 
ing nothing  therein  to  show  the  mental  at- 
titude of  thi  parties  toward  each  other  at 
the  time  of  the  affray,  or  as  to  who  was  the 
aggressor  therein. — People  v.  Thomson,  145 
Cal.  717,  79  Pae.  435. 

[1]  Evidence  in  a  murder  case  held  ad- 
miseible  to  show  defendant  acted  in  bad 
faith  in  claiming  he  gave  deceased  money 
by  mistake.— -People  T.  Hill  (Cal.  App.},  82 
Pae.  398. 

Fob  Attthosities  tbom  Othib  States: 

Bee  2«  Cent.  Dig.,  cols.  553-568,  U  341< 
350. 

S  97.  Attendant  dreiniutaaees  and  Acts. 

[a]  On  the  trial  of  an  indictment  for  mur- 
der, evidence  of  the  acts  and  exclamations 
of  the  wife  of  the  prisoner,  made  and  per- 
formed at  the  time  of  the  killing,  and  in 
his  presence  or  hearing,  is  admissible  on  be- 
half of  the  prosecution. — People  t.  Murphy, 
45  Cal.  137. 

[b]  Testimony  as  to  where  deceased  was 
supposed  to  have  been  killed  is  admissible 
if  merely  for  the  purpose  of  locating  the 
spot  as  a  foundation  for  further  examination. 
People  T,  McDowell,  64  CaL  467,  3  Pac.  124. 

[c]  In  a  trial  for  assault  with  intent  to 
kill,  where  it  appeared  that  defendant  and 
one  W,  were  near  the  person  assaulted,  and 
defendant  knocked  him  down  with  a  pistol, 
and  told  W.  to  stab  him,  which  he  did, 
and  that  two  shots  were  fired,  though  It  was 
not  proven  that  defendant  fired  them,  it  was 
not  error  to  admit  testimony  of  the  stab- 
bing, and  to  allow  the  knife  used  to-  be 
shown  to  the  jury. — People  v.  Chin  Bing 
Quong,  79  Cal.  553,  21  Pac.  951. 

[d]  Where  the  proseeation,  to  prore  as  a 
fact  material  to  the  issue  that  a  certain  per- 
son had  been  murdered  by  defendant,  was 
permitted  to  introduce  evidence  tending  to 
show  that  such  person  was  seen  riding  with 
defendant,  and  that  at  a  point'  farther  along 
the  road  defendant  was  riding  alone,  it  was 
prejudicial  error  to  exclude  the  testimony 


of  a  witness  offered  by  defendant  to  the  ef< 
feet  that  at  a  point  still  farther  along  the 
road  the  witness  met  the  defendant  and  an- 
other riding  with  him,  and  tending  to  show 
that  Hucb  other  was  the  person  claimed  to 
have  been  murdered. — People  v.  Sanders,  114 
Cal.  216,  46  Pac.  153. 

[e]  Where  defendants  were  charged  with 
mnrdering  L.  while  he  was  their  prisoner 
on  the  charge  of  shooting  V.,  evidence  as  to 
L.'s  whereabouts  when  V.  claimed  that  he 
was  shot  was  admissible. — People  t.  Van 
Horn,  119  Cal.  323,  51  Pae.  538. 

[f]  Where  defendants  were  charged  with 
murdering  decedent  while  in  their  custody 
as  officers  of  the  law,  and  they  claimed  that 
a  mob  had  taken  him  away  from  them  and 
killed  him,  and  a  letter  had  been  found  on 
decedent's  bo^,  and  had  been  buried  with 
him,  it  was  not  error  to  deny  an  offer  to 
prove  the  contents,  and  to  refuse  to  allow  de- 
fendants to  state  what  they  expected  to 
prove  thereby. — People  t.  Van  Horn,  119  CaL 
323,  51  Pac.  538. 

[g]  Where  a  man  is  murdered  by  a  stranger 
while  attempting  to  prevent  the  stranger 
from  murdering  a  woman  whom  he  was  pur- 
suing, evidence  of  the  motive  which 
prompted  the  murderer  to  attempt  the  life 
of  the  woman  is  admissible  on  his  trial  for 
killing  the  man,  although  it  is  not  necessary. 
People  T.  Miller,  121  Cal.  343,  53  Pac  816. 

[h]  On  an  issue  whether  the  killing  was  by 
lying  in  wait,  evidence  that  deceased  was 
in  the  habit  of  going  alone  at  night  along 
the  street  on  which  he  was  killed  is  admissi- 
ble, without  showing  that  accused  had  knowl- 
edge thereof;  its  weight  being  for  the  jury. 
People  V.  Knott,  122  Cal.  410,  55  Pac.  154. 

FOB,AUTHOBITIBS  TMOU  OtHXB  StATES: 

See  20  Gent.  Dig.,  eola.  653-600,  §§  341- 
871. 

§  98.   Snbseqnoit  Oircnmstances  and  Acts. 

[a]  On  a  trial  for  an  assault  with  intent 
to  commit  murder,  evidence  of  a  conversa- 
tion between  the  parties  immediately  after 
the  assault,  which  is  perhape  a  portion  of 
the  res  gestae,  is  admissible;  but  it  is  im- 
portant, and  should  iofiuence  the  jury,  only 
in  case  the  evidence  with  respect  to  the  as- 
sault itself  is  conflicting;  and,  if  such  con- 
versation is  erroneously  ruled  out  by  the 
court,  the  judgment  will  not  be  disturbed,  if 
the  bill  of  exceptions  fails  to  show  such  con- 
flict.—People  V.  Swenson,  49  Cal.  388. 

[b]  On  a  trial  for  murder  committed  in  a 
highway  robbery  it  appeared  that  the  rob- 
ber took  from  the  murdered  man  two  bars 
of  gold  bullion,  of  the  value  of  about  four 
thousand  dollars  each.  Defendant  at  the 
time  of  the  marder  had  just  been  released 
from  prison,  and  was  without  money.  Held, 
that  evidence  that  defendant,  shortly  after 
the  murder,  disposed  of  two  gold  bars  of 
the  same  value  as  those  taken  from  the 
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mardered  man  was  properlj  raceiTed  as  a 
eireumstance  tending  to  show  defendant's 
guilt,  though  the  ban  taken  and  those  sold 
were  not  shown  to  be  the  same.— Pee^e  t. 
ColUns,  M  Cal  893,  80  Pae.  847. 

^e]  In  a  prosecution  for  murder,  the  con- 
dition in  which  the  body  and  clothing  were 
found  is  admissible  in  evidence,  being  part 
of  the  res  gestae.— People  Majors,  65  CaL 
138,  52  Am.  Bep.  295,  3  Pac  697. 

[d]  Declarations  of  man  slain  immediately 
after  shooting  are  admissible  in  court's  dis- 
cretion though  not  made  in  immediate  pre** 
ence  of  accused. — People  Wong  Ah  f«o. 
69  Cal.  181,  10  Pac.  375. 

[ejl  The  admission  of  flvidenee,  on  a  prose- 
ention  for  assault  with  intent  to  kill,  that 
when  arrested,  nearly  a  month  after  the 
assanlt,  defendant  had  deadly  weapons  on 
his  person,  ia  prejudicial  error. — ^People  v. 
Tee  Took  Din,  106  Cal.  163,  39  Pac.  630. 

[f]  Where  the  defendant  admitted  the  pos- 
session of  a  purse  by  the  deceased  at  the 
time  when  he  was  shot,  and  a  conversation 
occurred  in  the  presence  of  the  defendant 
between  the  deceased  and  a  witness  as  to 
the  ownership  of  the  purse  which  was  found 
in  the  possession  of  the  defendant  at  the 
time  of  his  arrest,  and  defendant  neither 
affirmed  nor  denied  the  statement  of  the  de- 
ceased that  the  purse  was  his  property,  evi- 
dence of  such  conversation  is  admissible,  and 
the  conduct  of  the  defendant  under  the  cir- 
cumstances  is  a  fact  which  the  .jury  were 
entitled  to  consider. — People  t.  Young,  108 
CaL  8,  41  Pac  281. 

[g]  Threats  made  by  the  defendants,  when 
under  arrest  and  in  jail,  charged  with  the 
killing  of  the  deceased  against  one  who 
came  to  the  jail  and  identified  them,  that 
they  would  kill  him,  with  the  evident  pur- 
pose of  intimidating  the  identifying  wit- 
ness, is  proper  evidence  npon  the  trial  of 
the  defendants,  and  the  fact  that  they  were 
in  custody  at  the  time  of  the  threats  is 
wholly  immaterial. — ^People  t.  Chin  Hane, 
108  Cal.  597,  41  Pae.  697. 

[h]  In  a  murder  trial,  evidence  of  the  man- 
ner and  appearance  of  accused  shortly  after 
the  deed  is  competent  against  him. — People 
▼.  Arrighini,  122  Cal.  121,  54  Pae.  501. 

[i]  In  a  trial  for  murder,  evidence  of  de- 
fendant's flight  and  resistance  of  arrest  was 
admissible,  as  tending  to  show  guilt,  though 
the  plea  was  self-defense  and  not  a  denial 
of  the  killing.— People  Flannelly,  128  CaL 
83,  60  Pae.  670. 

[J]  Evidence  is  admissible  for  the  prose- 
cution to  show  the  flight  of  the  defendant 
after  the  homicide,  and  his  resistance  of 
arrest,  as  circumstances  tending  in  some  de- 
gree to  ihow  guilt;  and  the  fact  that  the  re- 
sistance amounts  to  another  crime  does  not 
affect  its  admissibility  to  show  conduct  in- 
consistent with  the  claim  of  self-defense. — 
Peeple  T.  Flannelly,  128  CaL  83,  60  Pac.  670. 


[k]  Where  it  Appeared  that  defendant  bor- 
rowed a  rifle,  and  stated  he  would  kill  de- 
ceased, and  was  shortly  seen  going  toward 
the  scene  of  the  homicide,  rifle  in  hand,  no 
error  was  committed  by  permitting  the  state 
to  show  that  shortly  after  the  homicide,  de- 
fendant tried  to  sell  the  rifle  to  a  resident  of 
a  town  11  miles  distant,  such  circumstances 
tending  to  show  flight  and  guilty  knowledge. 
People  V.  Sullivan,  129  Cal.  557,  62  Pac.  101. 

[I]  Objections  to  the  evidence  relative  to 
the  position  of  the  wagons,  the  condition  of 
the  hat  of  the  deceased,  and  the  bruises  ap- 
pearing on  his  body,  after  the  homicide,  go 
only  to  the  conclusiveness  of  the  evidence, 
and  not  to  its  relevancy.— People  r.  Shears, 
133  CaL  154,  65  Pae.  295. 

[ml  It  is  admissible  to  show  that  defend- 
ant's demeanor  after  the  homicide  was  differ- 
ent from  that  usual  to  him. — ^People  t.  Leung 
0<^  141  Cal.  325,  74  Pae.  986. 

[n]  In  a  prosecution  for  homicide  by  ar- 
senical poisoning,  evidence  that  the  clothing 
and  bed  linen  used  by*  deeeaaed  during  his 
illness  were  in  a  dirty  and  much  soiled  con- 
dition held  admissible  to  corroborate  evi- 
dence of  symptoms. — ^People  t.  Bowers  (CaL 
App.),  82  Pac.  553. 

[o]  In  a  prosecution  for  homicide,  evidence 
that  deceased's  bed  clothing  during  hia  last 
illness  were  dirty  and  soiled  held  admissible 
to  rebut  evidence  that  the  defendant  was 
kind  and  attentive  to  deceased,  her  husband. 
People  T.  Bowers  (CaL  App.),  82  Pac.  553. 

[p]  Evidence  of  conflicting  statements  by 
defendant  held  properly  allowed  to  stand. — 
People  V.  Hill  (Cal.  App.),  82  Pac  398. 

XVm  AuTHOBims  nou  Othkb  Statu: 

See  26  Cent  Dig.,  cols.  579-600,  §§  359- 
371. 

S  00.   Oommisalon  or  Attempt  to  Commit 
Other  Offense. 

[a]  Evidence  which  tends  to  prove  that 
defendant  committed  the  homicide  is  ad- 
missible though  it  also  tends  to  connect  him 
with  perpetration  of  other  crimes. — ^People 
V.  Rogers,  71  Cal.  565,  12  Pac  679. 

[b]  In  order  to  show  that  the  killing  con- 
stituted murder  under  Penal  Code,  section 
189,  which  enumerates  the  class  of  homicides 
to  which  the  law  "superadds  the  intent  to 
kill,"  it  was  competent  to  show  that  it  was 
done  in  the  commission  or  attempt  to  com- 
mit  a  felony,  whether  such  felony  was  com- 
mitted or  attempted  as  the  result  of  a  con- 
spiracy or  not;  and  in  snch  case  the  law  at- 
taches the  felonious  intent  accompanying 
the  crime  contemplated  to  the  act  of  kill- 
ing, and  constitutes  it  murder,  whether  it 
be  one  of  those  enumerated  ia  section  189 
or  not.— Peo^  T.  Olsen,  80  CaL  122,  22  Pae. 
125. 

[c]  Evidence  of  the  subsequent  deliberate 
murder  of  his  wife's  parents  bj  the  de- 
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fendant  without  xaj  word  of  warning, 
shortly  after  the  killing  of  the  wife  by  him, 
is  admissible  to  show  that  the  killing  of  the 
wife  and  her  parents  was  part  of  one  com- 
mon plan,  and  beiog  relevant  to  establish 
the  motive  of  the  crime  of  which  defendant 
is  on  trial,  is  not  rendered  irrelevant  by  the 
fact  that  it  eonld  be  used  to  establish  an- 
other and  different  crime. — ^People  t.  Craig, 
111  CaL  460,  44  Pae.  186. 

[d]  It  was  proper  to  show  that  defendant 
«ut  the  face  of  V.,  a  friend  of  the  prose- 
cuting witness,  immediately  before  assault- 
ing such  witness,  both  being  together  at  the 
time,  and  the  assault  being  directed  against 
them  both;  for,  although  each  cutting  was 
a  separate  act,  the  assault  was  a  eontinaout 
one,  each  act  of  defendant  illustrating  every 
other  act  of  his  during  the  assault,  and  the 
condition  of  V. 's  face  showing  the  degree 
of  violence  and  the  nature  of  the  weapon 
used.— People  v.  Lopec,  13S  Cal.  2S,  66  Pac 
905. 

Fob  Autbobitiks  nou  Othib  States: 

See  26  Cent.  Dig^  eola.  600-604,  f  |  878, 

378. 

I  100.   Oauw  of  Death. 

[a]  Where  the  theory  of  the  proeeentloB 
is  that  a  blow  struck  by  defendant  with 
his  fist  caused  the  death,  testimony  of  the 
medical  expert  is  admissible  as  to  whether, 
in  his  opinion,  a  blow  from  a  man's  list  could 
have  produced  the  fracture  which  caused  the 
death  of  deeeated.— Poo^  t.  Mnnn,  7  Pae. 
790. 

[b]  Where  a  dm^fpst  testifies  that  he  sold 
defendant,  a  physician  on  trial  for  poison- 
ing his  wife  with  phosphorus,  medicine  dar- 
ing the  illness  of  his  wife,  and  that  he 
would  not  put  up  phoBphoms  in  overdoses 
for  any  one  but  a  physician,  and  is  asked 
If  he  would  then,  and  answers,  not  until  he 
bad  spoken  to  the  phyaieian,  the  answer  can- 
not prejudiee  defendant,  aa  it  is  not  proof 
of  a  general  custom,  nor  is  it  claimed  that 
he  sold  phosphorus  to  defendant. — People  t. 
Bowers,  18  Pao.  660. 

[c]  Where  the  stomach  and  intestlnea  of 
deceased  are  set  aside  for  analysis,  but  not 
sealed,  and  the  physician  who  has  had  them 
in  charge  is  certain  they  hara  not  been  tam- 
pered with,  it  is  for  the  jury  to  decide 
whether  there  is  a  doubt  as  to  that  fact; 
and  an  objection  to  the  sufficiency  of  the 
identification,  not  made  until  after  the  testi- 
mony for  the  people  is  all  in,  comes  too 
late.— People  t.  Bowers,  18  Pao.  660. 

Fob  AtTTHOBiTiBS  raoH  Otheb  States: 

See  26  Cent.  Dig.,  cols.  606-611,  S|  87S- 
878. 

I  Ul.  Wwpfln  Vnd. 

[a]  Where  deceased  was  Wiled  in  a  eorral 
Vy  being  struck  on  the  head  with  a  smooth 
w^Uk,  anA  then  ma  no  avidenM  identitr' 


ing  a  stick  found  in  the  eorral  as  the  ase 
with  which  deceased  was  struck,  or  in  any 
manner  connecting  it  with  defendant,  and 
the  wound  could  have  been  produced  by  any 
large  smooth  implement,  it  was  error  to  per- 
mit the  stick  found  to  be  introduced  in  evi- 
dence, and  exhibited  to  the  jory. — People  T. 
HiU,  123  CaL  571,  56  Pac  443. 

[b]  Since,  in  a  prosecution  for  assault  with 

intent  to  kill,  the  prosecutor  must  show  that 
the  weapon  used  was  a  deadly  weapon,  a 
question  asked  a  witness,  "Could  a  man  be 
killed  with'  that  weaponf"  while  inclusive 
is  not  irrelevant. — People  v.  Yalliere,  123 
Cat  576,  66  Pae.  433. 

[e]  In  a  trial  for  murder  charged  to  have 
been  committed  with  a  rifie  which  defend- 
ant borrowed  and  did  not  return  to  the 
lender,  it  was  not  error  to  allow  the  per- 
son producing  the  rifle  at  the  trial  to  an- 
swer the  question,  "Who  did  return  the  gun 
to  youf". since  it  was  proper  for  the  state 
to  traee  the  gun  from  defendant  into  the 
hands  of  the  witness. — ^People  ▼.  Sullivan, 
129  CaL  557,  62  Pae.  101. 

[d]  Where,  on  prosecntion  for  homicide,  it 
appeared  that  deceased  and  another,  as  offi- 
cers, attempted  to  arrest  defendant  after 
night,  and  that  defendant  shot  through  a  tin 
lantern  held  by  one  of  the  officers,  hitting 
the  deceased  and  killing  him,  it  was  not 
error  to  admit  in  evidence  the  bullet  taken 
from  the  body  of  the  deceased,  aecoiapanied 
by  a  small  piece  of  tin. — Peofde  v.  Uoralea, 
143  CaL  650,  77  Pac.  470. 

[e]  On  a  prosecution  for  killing  an  officer 
irith  a  piftol  taken  from  him  by  the  de- 
fendant at  the  time  of  the  homicide,  it  ap- 
peared that  the  pistol  was  a  4S-eaUber  Colt's 
loaded  with  44-caIiber  cartridges  with  tho 
ends  cat  off,  though  it  was  not  necessary 
to  cut  off  the  ends  in  order  to  nse  them  in 
such  pistol.  Held,  that  it  was  not  error  to 
admit  in  evidence  a  45-caliber  Smith  ft  Wes- 
son pistol,  which  the  deceased  had  been  in 
the  habit  ef  using  with  the  same  style  of 
cartridges,  in  doing  whieh  it  was  necessary 
to  cut  the  ends  off,  as  e^aining  the  posses- 
sion of  eut-off  cartridges  by  the  deceased, 
and  strengthening  the  proposition  that  the 
bullet  taken  from  his  body  was  one  that 
came  from  his  own  pistol. — ^People  t.  Mor- 
ales, 143  CaL  650,  77  Pae.  470. 

[f]  Evidence  in  regard  to  clnb  used  -to 
commit  homicide  is  admissible,  as  is  club 
if  anffieiently  identified.— People  ▼.  Donnelly, 
143  Cal.  8B4,  77  Pae.  177. 

Fob  AuTHoamES  nou  Othkb  Bnant 
Bee  26  Cent.  Dig.,  eola.  604^  |  874. 

I  102.   niiu  nf  KnitDf. 

[a]  Evidence  tending,  in  oonaeetlon  with 
other  evidenee,  to  show  ezaet  time  of  the 
homicide  was  oonpetent  and  was  proper^ 
admitted.— Peopla  t.  Olan^  U9  CaL  1S4»  fl. 
Pac  866. 
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I  103.  Zbsanlty. 

[a]  In  a  pToaecQtion  for  nnrder,  defended 
•a  the  ground  of  inaanity  caused  by  a  per- 
sonal injury,  evidenoe  as  to  the  acts  and 
eondnct  of  defendant  between  the  time  of 
his  injury  and  the  date  of  the  homi^de  is 
admissible.— People  t.  Manoocdan.  141  GaL 
682,  75  Pac.  17?:  ' 

[b]  In  determining  whether,  at  Hme  of 
eommiggion  of  a  homicide,  defendant  was  in- 
■ane,  the  jury  may  consider  hia  acts,  eon- 
daet,  and  appearance  prior  to  and  after  that 

time,  and  evidence  of  hia  inaanity  at  the 
time  of  trial  may  be  considered. — People  t. 
Zeigler,  142  Cal.  337,  75  Pac.  1090. 

Fob  AiTTHosmxs  raoH  Otheb  States: 

See  S6  Cent  Dig.,  eoli.  612,  613,  J  880. 

i  104.  Intmdcatiea. 

[a]  On  a  trial  for  murder,  under  onr  stat- 
ute, where  the  means  employed  iu  the  kill- 
ing are  not  such  as  to  determine  the  de- 
gree of  the  offense,  proof  that  the  defend- 
ant wu  drunk  at  the  time  of  the  killing  ia 
admiasible  in  hia  favor. — People  t.  Belencia. 
21  CaL  544. 

[b]  In  a  prosecation  for  an  assault  with 
a  deadly  weapon  with  intent  to  murder,  evi- 
dence of  the  dmnkenneas  of  the  defendant 
must  be  received  by  the  jury  with  great  cau- 
tion, and  can  be  considered  by  them  only  for 
the  purpose  of  determining  the  degree  of  the 
erime  by  showing  that  hia  mental  condition 
at  the  time  of  the  assault  incapacitated  him 
from  deliberately  forming  an  intention  to 
murder;  but  it  cannot  be  considered  in  de- 
termining whether  he  committed  an  assault 
with  a  deadly  weapon  with  intent  to  inflict 

Seat  bodily  harm. — People  v.  Franklin,  70 
I.  641,  11  Pac.  797. 

[c1  Testimony  that  judging  from  defend- 
ant's appearance  he  had  been  drinking  at 
time  of  homicide  is  admissible. — People  T. 
Sehom,  110  Cal.  511,  40  Pac.  49S. 

Fob  Authobitibs  nou  Otheb  States: 

See  26  Cent.  Dig.,  cols.  613-615,  g  881. 

I  105.  ProToeatloii. 

[a}  Defendant,  on  trial  for  murder,  Intro- 
duced his  wife  aa  a  witness,  who  testified 
that  she  confessed  to  him  that  she  had  com- 
mitted adultery  with  the  deceased,  and  that 
her  confession  waa  followed  by  great  excite- 
ment on  defendant's  part.  Held,  the  wife's 
teatimony  not  having  been  impeached,  that 
evidence  of  her  having  been  seen  going  into 
a  house  of  ill-fame  with  deceased  was  inad- 
missible; her  statement,  and  not  the  truth 
thereof,  being  the  exciting  cause  of  defend- 
ant'a  aet.— People  ▼.  Hnrtado,  63  CaL  288. 

Fob  AuTHOBmxs  noii  Otheb  States  : 

See  26  Cent.  Dig.,  cols.  615-620,  gg  888- 
865. 


§  106.  Exenae  ot  Justiflcation. 

[a]  On  a  trial  for  murder,  the  fact  that 
defendant's  cellar  and  well  were  filled  with 
impure  water,  caused  by  the  deceased  irri- 
gating his  adjoining  tract  of  land,  is  irrele- 
vant, since  it  was  not  a  justification  for  the 
killing.— People  v.  Thomson,  98  CaL  506.  28 
Pac.  589.  ' 

[b]  On  indictment  of  an  officer  for  killing 
one  whom  he  waa  attempting  to  arrest,  and 
who  he  believed  had  committed  a  felony, 
evidence  that  deceased  waa  in  that  locality 
on  lawful  business  ia  inadmissible. — ^People 
V.  Kilviagton,  104  Cal.  86,  43  Am.  St.  Bep. 
78,  37  Pac.  799.  ^ 

To]  On  a  prosecution  for  murder  of  de- 
fendant's wife,  whom  defendant  shot  just 
after  shooting  her  brother,  defendant  hav- 
ing testified  that  he  shot  the  brother  in  self- 
defense,  and  that  the  shot  which  hit  the 
wife  was  intended  for  the  brother,  it  was 
proper,  in  cooneetion  with  prior  threats 
against  the  whole  family,  to  show  that,  just 
after  shooting  the  wife  and  her  brother,  he 
drove  rapidly  to  another  house,  and,  without 
any  warning,  killed  her  father  and  mother; 
the  jury  being  charged  that  it  could  be  con- 
sidered only  for  the  pnrpose  of  determining 
whether  the  killing  of  the  wife  was  acci- 
dental or  designed,  and  that  it  could  not  bo 
considered  by  them  unless  they  were  satis- 
fied that  the  killing  of  the  parents  was  in 
pursuance  of  a  plan  formed  prior  to  the 
killing  of  the  wife.— People  v.  Crais.  Ill 
Cal.  460,  44  Pac.  186. 

Jd]  upon  the  trial  of  a  defendant  accused 
the  murder  of  hia  brother,  where  there 
was  evidence  that  the  defendant  fired  the 
fatal  shot  nnder  the  belief  that  his  brother 
was  a  tramp  approaching  toward  him  in  a 
threatening  attitude,  and  that  after  the 
shooting  he  exhibited  signs  of  great  grief, 
and  that  he  was  ill,  and  under  the  effects  of 
a  large  quantity  of  quinine,  at  the  time  of 
the  shooting,  witnesses  for  the  prosecution 
who  observed  the  appearance  and  manner  of 
the  defendant  shortly  after  the  homicide, 
may  be  asked  if  they  saw  anything  strange 
or  peculiar  in  hia  manner. — People  v.  Arriff- 
hin^  122  Cal.  121,  54  Pac  591. 

[e]  Where  accused  on  eross-examination 
testified  that  an  exhibition  of  a  pistol  by 
him  on  the  day  preceding  the  homicide  was 
accidental,  it  having  fallen  out'  of  his  pocket, 
it  is  competent  to  show  that  such  exhibi- 
tion was  made  deliberately  and  with  a  threat, 
though  deceased  was  not  present,  and  the 
threat  itself  was  not  directed  against  him 
in  particular. — People  v.  Oleason,  122  CaL, 
370,  55  Pac.  123. 

Fob  Authobities  rou  Otheb  Statbs  : 
See  26  Cent.  Dig.,  cole.  621-624,  g  887.- 

§  107.  Self-defenM. 

[a]  On  trial  for  murder^  if  the  defense 
introdnee  widenoe  respecting  the  eharaeter 
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of  the  deceased,  it  is  proper  for  the  prosecu- 
tion to  introduce  evidence  in  answer  thereto. 
People  V.  lams,  57  CaL  115. 

[b]  That  wife  of  deceased  raised  a  baek- 
smw  to  strike  defendant  is  immaterial.— 
People  T.  Moan,  65  Cal.  533,  4  Pac  545. 

[e]  Any  evidence  tending  to  show  that  ae- 
cosed  acted  as  reasonabl/  pradent  man  under 
cireamstaneea  is  admissible  to  prove  self- 
defense.— People  V.  Powell,  87  CaL  364,  25 
Pac.  481. 

[d]  Where  a  homicide  is  justified  on  the 
plea  of  self-defenae  from  a  threatened  per- 
sonal injury,  and  there  is  no  quention  of  de- 
fense of  property  or  habitation  involved  in 
the  trial,  evidence  of  title  of  the  deceased 
to  the  land  on  which  the  homicide  was  com- 
mitted ia  not  admiBsibie  for  the  prosecution. 
People  T.  Thomson,  92  Cal.  506,  28  Pac.  589. 

[e]  Where  the  killing  was  admitted  by 
the  defendant,  and  the  only  issue  was  as  to 
whether  it  was  in  necessary  self-defense,  the 
testimony  of  the  wife  of  the  deceased,  and  of 
the  defendant's  efforts  to  induce  her  to  leave 
her  husband,  is  not  pertinent  to  any  issue 
before  the  jury,  and  it  is  prejudicial  error  to 
admit  such  testimony  in  evidence. — ^People 
T.  Qress,  107  Cal.  461,  40  Pae.  752. 

[f]  Where  aeensed  pleaded  seU-defense  and 
It  is  proved  that  deceased  had  made  demand 
on  defendant  for  money,  it  ia  competent  to 
prove  that  defendant  had  used  part  of  com- 

Eany's  money,  that  he  was  penniless  before 
omicide  and  had  funds  immediately  there- 
after.—People  T.  Leung  Ock,  141  CaL  325, 
74  Pftc.  980. 

[g]  On  a  trial  for  murder,  the  opinions  of 
Mtnesses  at  the  inquest  that  the  defend- 
ant committed  the  homicide  in  necessary 
self-defense  were  not  competent  as  direct 
evidence. — People  v.  Beed,  52  Pae.  835. 

Fob  AuTHoamzs  rRou  Othsb  States  : 

See  26  Cent.  Dig.,  cola.  625-667,  |§  390- 
420. 

I  108.    Obaracter  and  Habits  of  Per- 

son Killed. 

[a]  The  reputation  of  the  deceased  is  in- 
adniissiblo,  unless  it  clearly  appear  at  the 
trial,  and  by  the  record  on  appeal,  that  it 
bears  upon  the  defense  of  self-defense.— 
People  V.  Murray,  10  Cal.  309. 

[b]  On  trial  for  murder  evidence  of  char- 
acter of  deceased  is  admissible  only  where 
the  immediate  circumstances  of  the  killing 
render  it  doubtful  whether  the  act  was  jus- 
tifiable or  not. — People  r.  Ijombard,  17  CaL 
316. 

[e]  Evidence  is  inadmissible  in  behalf  of 
the  defendant  on  a  trial  for  murder  to  prove 
that,  just  previous  to  the  homicide,  the  de- 
ceased had  drawn  a  knife  upon  a  stranger 
and  used  threatening  language,  if  it  does 
not  appear  that  the  defendant  knew  of  such 
Mil.— Peopl*  T.  HenderMBf  88  CaL  465. 


[d]  In  a  trial  for  murder,  the  court  should 
not  allow  the  prosecution  to  prove,  against 
the  objection  of  the  defense,  that  the  de- 
ceased was  not  in  fact  a  dangerous  man. 
His  reputation  may  be  proved,  where  the 
circumstances  of  the  ease  render  it  doubtftd 
whether  the  homicide  was  committed  in  self- 
defense,  in  order  to  show  that  the  defendant 
may  reasonably  have  believed  himself  in  dan- 
ger; but  his  actual  character  is  not  mate- 
rial in  this  connection. — People  T.  Anderson, 
39  Cal.  703, 

[e]  Proof  of  bad  character  of  deceased  is 
admissible  only  when  it  tends  in  some  way, 
in  connection  with  immediato  circumstances 
under  which  killing  was  done,  to  show  that 
prisoner  had  sufficient  grounds,  as  a  rea- 
sonable man,  to  fear  that  he  was  himself 
about  to  receive  at  hands  of  deceased  some 
great  bodily  harm,  and  that  he  acted  under 
inSuence  of  fear  in  killing  deceased. — ^People 
V.  Edwards,  41  Cal.  640. 

[f]  In  a  proseeution  for  homicide  it  b  not 
error  for  the  court  to  deny  the  defendant 
permission  to  show  that  the  deceased  was  in 
the  habit  of  using  intoxicating  liquors  to 
excess.— Peo^e  v.  Moan,  65  Cal.  532,  4  Pae. 
545. 

[g]  In  a  murder  case,  evidence  of  the  char- 
acter of  deceased  for  peace  and  quietness  is 
inadmissible  against  the  defendant. — ^People 
V.  Bezy,  67  C«L  223,  7  Pac.  643. 

[h]  Evidence  of  good  character  of  deceased 
is  inadmissible  unless  his  character  has  been 
attacked. — People  t.  Powell,  87  CaL  362,  25 
Pao.  481. 

[i]  Evidence  that  defendant  was  informed 
before  killing  that  deceased  was  a  dangerous 

man  is  admissible,  on  issue  of  self-defense,  to 
show  state  of  mind  at  time  of  shooting. — 
People  V.  Powell,  87  Cal.  364,  25  Pac.  481. 

[j]  Where  the  reputation  of  the  deceased 
for  peace  and  quietness  was  assailed  by 
the  defendant  without  objection  on  the 
ground  that  it  did  not  appear  that  defend- 
ant knew  of  the  reputation  of  the  deceased, 
and  it  was  assumed  from  the  evidence  by 
court  and  counsel  that  the  reputation  of  de- 
ceased was  known  to  the  defendant,  and  the 
evidence  tended  to  show  such  knowledge,  the 
prosecution  may  show  in  rebuttal  that  the 
reputation  of  the  deceased  for  peace  and 
quietness  was  good,  and  the  defendant  can- 
not properly  object  to  the  rebuttal  of  the  de- 
fendant's evidence  on  the  ground  that  it 
was  not  made  to  appear  by  defendant's  evi- 
dence that  defendant  knew  of  the  bad  repn- 
tation  of  the  deceased. — ^People  v.  Howard, 
112  Cal.  135,  44  Pae.  464. 

[k]  In  trial  of  husband  for  murder  of  wife, 
evidence  of  conversation  with  defendant  as 
to  anonymous  letters  received  by  him  relat- 
ing to  conduct  of  his  wife  is  immaterial. — 
People  V.  HUl,  116  CaL  568,  48  Pae.  711. 

[1]  Evidence  of  unchasto  eondnet  of  defend- 
ant's wife,  with  wbose  murder  ke  is  eharged, 
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aot  MBummieated  to  Un  before  the  hond- 
eide,  is  iDadmiaaiUe^People  r.  TTHi,  116  CaL 
662,  48  Pac  711. 

[m]  EvideDco  that  defendant  was  informed 
that .  his  wife  was  ninoing  with  other  men 
for  iUioit  purposes,  and  merely  snnniseil  that 
■be  was  leaving  home  for  some  saeh  purpose 
whea  he  intercepted  her,  and,  on  ber  re- 
fusal to  torn  back,  assanlted  her,  was  inad* 
missible  to  show  want  of  malice,  there  be- 
ing no  claim  that  he  was  acting  nnder  the 
influence  of  passion  aroused  by  any  recent 
information  of  his  wife's  infidelity. — People 
T.  Arnold,  116  Cal.  688,  48  Pac  803. 

[n]  Where  self-defense  ia  pleaded  In  a  mur- 
der prosecution,  negative  evidence  of  the 
good  r^nitation  of  the  deceased  for  peace- 
ableness  is  properly  received. — People  v. 
Adams,  187  CaL  580,  70  Pae.  662. 

[o}  In  a  prosecution  for  murder  avidnwe 
ia  not  admissible  on  the  part  of  defraid- 
ant  as  to  the  character  of  deceased  for  peace 
and  qvietnesB. — ^People  v.  Mnnn,  7  Pac  790. 

[p]  In  a  prosecution  for  homicide,  evidence 
held  to  constitute  a  sufficient  foundation  for 
proof  of  deceased's  reputation  for  quarrel- 
someness when  intoxicated. — ^People  v.  La- 
mar (Cal.  6ap.)f  83  Pac.  993. 

[q]  In  a  prosecution  for  homicide,  evidence 
of  deceased's  general  reputation  for  quarrel- 
somenesa  when  intoxicated  held  admissible 
in  support  of  defendant's  plea  of  self-de- 
fense—People V.  Lamar  (Cal  Sup.),  83  Pac. 
093. 

Fob  AuTHOBrriEs  noH  Otheb  Statis: 

See  80  Cent.  Dig.,  eola.  628-638,  |8  891- 
397. 

I  109.    Prevlons  Quarrels  and  Hi-feel- 

Ing. 

[a]  Jn  a  prosecution  for  murder,  evidence 
that  a  third  party  informed  the  accused  that 
deceased  was  angry  with  him,  and  might 
injure  him,  and  that  he  had  better  prepare 
to  defend  himself,  is  not  admissible  to  sup- 
port the  theory  of  self-defense. — People  v. 
PoweU,  87  CaL  848,  26  Pac.  481,  IIL.  B.  A. 
75. 

Poa  ArxEOBims  nou  Othkb  Sraiaa: 
See  26  Cent.  ZMg.,  oola.  688,  639,  g  898. 

§  110.   ThnatB      PexMm  Silled. 

[a]  Defendant,  charged  with  murder,  set 
op  that  the  killing  was  in  self-defense. 
Held,  that  he  might,  after  proving  that  at 
the  time  of  the  act  the  murdered  man  had  a 
pistol  in  his  possession,  prove  remarks  of 
this  party,  at  the  time  of  his  receiving  the 
pistol,  as  to  nsing  it  against  the  defendant. 
People  T.  Arnold,  16  CaL  476. 

fb]  A  witness  in  a  murder  ease  having 
testified  that  she  told  the  defendant  that 
tha  deceased  intended  to  kill  him,  hia  fur- 


ther statement  as  to  his  reason  for  killing 
him  was  held  to  be  irrelevant,  as  was  also 
the  further  statement  that  the  deceased  had 
shot  at  another  person  at  about  the  same 
time  for  the  same  reason,  and  as  to  what 
deceased  was  doing  at  the  time  of  these 
threats.— People  v.  Lombard,  17  CaL  316. 

[el  In  a  ease  of  homicide,  where  it  is 
doubtful  which  party  commenced  the  af- 
fray, threats  macts  by  the  deceased  are  ad- 
miHuble  on  the  part  of  the  defendant,  al- 
though unknown  to  him  at  the  time  of  the 
homicide,  as  facts  .tending  to  illustrate  the 

?nestion  as  to  whioh  was  the  ftrat  assailant, 
'eople  V.  Scoggins,  87  Cal.  676. 

[d]  In  a  prosecution  for  murder,  evidence 
of  previous  threats  made  by  the  deceased 
against  the  defendant,  and  communicated 
to  the  defendant  before  the  homicide,  are 
not  necessarily  admissible,  without  regard 
to  the  evidence  or  the  facts  relating  to  the 
homicide. — ^People  v.  Taing,  63  Cal.  602. 

[e]  Upon  a  trial  for  murder,  evidence  of 
threats,  previously  made  by  tbe  deceased,  to 
kill  the  defendant,  was  excluded;  it  not  ap- 
pearing that  they  had  been  communicated 
to  the  defendant.  Shortly  before  the  homi- 
cide, an  affray  between  deceased  and  defend- 
ant had  occurred.  Held,  that  the  evidence 
rejected  was  admissible  upon  the  question  of 
whether  the  deeeased  began  the  affray,  there- 
by attempting  to  fulfill  his  threats. — People 
T.  AUvtie,  65  CaL  268. 

[f]  In  capital  cases,  past  threats  and  hos- 
tile actions,  or  antecedent  circumstances 
tending  to  show  malice  on  the  part  of  de- 
eeased, are  admissible,  in  connection  with 
the  homicide,  for  the  purpose  of  showing 
apprehensions  of  personal  danger  from  the 
deceased,  and  of  illustrating  the  question  as 
to  which  of  the  parties,  in  a  sudden  quarrel 
in  which  human  life  has  been  taken,  may 
have  been  the  assailant. — ^People  Travis, 
56  Cal.  251. 

[g]  Evidence  of  previous  threats  of  de- 
ceased against  defendant  is  inadmissible,  un- 
less there  is  some  proof  of  an  attack  or  overt 
hostile  act  showing  an  intent  to  carry  the 
threats  into  execution. — People  v.  Campbell, 
69  Cal.  243,  43  Am.  Bep.  257. 

[h]  Where  accused  is  shown  to  have  been 

prepared  for  deadly  encounter,  he  may  show 
threats  to  take  his  life  in  explanation. — 
People  V.  Lee  Chuck,  74  CaL  34,  15  Pac.  322. 

[i]  It  is  not  competent  to  show  on  issue 
of  self-defense  that  defendant  was  warned 
to  look  out  for  deeeased. — People  v.  Powell, 
87  CaL  365,  25  Pac.  481. 

[j]  Threats  alone  never  justify  a  homi- 
cide, or  an  attempt  to  take  life,  though  ad- 
missible in  evidence  to  throw  light  on  the 
circumstances  surrounding  the  affray. — Peo- 
ple V.  Lynch,  101  Cal.  229,  35  Pac.  860. 

[k]  Deceased,  whose  two  strayed  horses 
had  been  found  by  defendant  had  some  al* 
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tereatioB  with  thfl  latter  &■  to  whether  hfl 
was  entitled  to  a  reward  which  had  been 
offered;  and  in  defendant's  endeavor  to  re- 
gain possession  of  the  animi^B,  in  order  to 
secure  his  lien,  deceased,  upon  interfering, 
was  killed.  Held,  that  there  was  no  error 
in  admitting  evidence  with  regard  to  a  simi- 
lar interference  b7  deceased  in  a  previous 
attempt  of  defendant  to  regain  posMSiiOB  of 
the  animals. — ^People  t.  Heeker,  109  Cal  451, 
42  Pac.  307,  30  L.  B.  A.  403. 

[1]  Upon  the  trial  of  a  defendant  accused 
of  the  murder  of  his  wife,  evidence  of  his 
threats  against  the  wife's  family  are  ad- 
missible as  tending  to  show  that  he  was 
actuated  hj  ill-will  in  the  killing  of  his  Wife, 
and  the  indeflniteness  of  the  threats  is  not 
a  sufficient  reason  for  excluding  the  testi- 
mony, the  threats  being  broad  enoagh  to 
include  the  wife  with  the  other  members  of 
her  family,  and  it  is  for  the  jury  to  deter- 
mine whether  she  was  in  fact  one  of  the 
persons  intended  by  the  defendant. — People 
T.  Oraig,  111  Cal.  460,  44  Pac.  186. 

[m]  Where  the  homicide  was  committed  in 
the  course  of  an  altercation,  and  accused 
pleads  self-defense,  threats  made  by  deceased 
against  accused,  not  communicated  to  the 
latter,  are  admissible  on  the  question  as  to 
which  of  the  parties  commenced  the  deadly 
affray.— People  t.  Farley,  1S4  Cal.  594,  57 
Pac.  671. 

[n]  Threats  of  the  deceased  sot  communi- 
cated to  the  defendant^  or  not  appearing  to 
have  related  to  the  defendant,  are  irrele- 
vant and  may  properly  be  stricken  ont.— 
People  T.  Farley,  124  CaL  694,  57  Fae.  571. 

Foe  Authoutibb  tboh  Otbzb  Statss: 

Threats   by  deceased,  admissibility  of 
evidence  of  in  trials  for  mnrder:  61 
Am.  Dee.  5S,  note. 
Threats  by  deceased,  when  admissible: 

1  Am.  Dec.  373,  note. 
Threats,  admissibility  of  in  prosecutions 
for  homicide:   80  Am.  St.  Bep.  691, 
note;  17  L.  B.  A.  654,  note.   See,  also, 
26  Cent.  Dig.,  eols.  640-655,  §|  399-413. 


§  111.   Possesalai  ud  Vae  of  Weapou 

1^  Deceased. 

[a]  On  the  trial  of  an  indictment  for  an 
assault  with  intent  to  kill,  the  defendant 
introduced  evidence  tending  to  show  that 
he  acted  in  self-defense.  Held,  that  it  was 
erroneous  to  ezclnde  testimony  tending  to 
show  the  extent  of  defendant's  injuries,  and 
the  time  and  plaee  when  they  were  inflicted. 
People  T.  Hall,  57  Cal.  569. 

[b]  The  defendant  was  charged  with  mur- 
der, and  in  the  opening  statement  defend- 
ant's counsel  placed  the  defense  upon  the 
ground  that  at  the  time  of  the  killing  the 
deceased  indicated  by  his  movements  an 
intention  to  draw  a  pistol  from  his  pocket, 
and  that  defendant  believing  his  life  to  be 
in  danger,  killed  the  deceased.  Certain  evi- 
diipce  .wap  giren  reading  a  shotgun  con- 


eealad  in  the  yard  of  the  deeeased,  whes  the 

court,  of  its  own  motion,  refused  to  allow  its 
admission,  unless  it  could  be  shown  to  be 
relevant.  Held,  that  the  action  of  the  court 
waa  not  erroneons. — ^Peo^  t.  ^hireott,  65 
Cal.  126. 

[e]  Evidence  that  aeeused  believed  that  do- 
ceased  was  armed  at  time  of  killing  cannot 
be  rebntted  by  evidence  that  latter  was  not 
in  habit  of  carrying  arms. — ^People  t.  Powell, 
87  Cal.  362,  25  Pac  481. 

[d]  In  trial  for  homicide  where  defense  in- 
troduces evidence  that  he  believed  deceased 
to  be  armed,  evidence  that  he  was  not  armed 
is  admissible. — ^Peotdo  T.  Sehom,  116  Cah  509, 
48  Pac.  495. 

[e]  Where  self-defefiBe  is  pleaded  is  a  mur- 
der prosecution,  evidence  of  deceased's  de- 
clarations as  to  carrying  arms,  made  in  the. 
presence  of  and  to  accused  before  the  killing, 
IS  admissible. — People  t.  Adams,  137  Cal. 
580,  70  Pac.  662. 

[f]  Where  self-defense  is  pleaded  in  a  mur- 
der prosecution,  evidence  that  deceased  was 
unarmed  at  the  time  of  the  killing  is  ad- 
missible.—People  T.  Adams,  137  Cal.  580,  70 
Pac.  662. 

[g]  On  a  prosecution  for  homicide,  where 
self-defense  was  ■  relied  on  by  defendant, 
where  it  appeared  that  at  time  of  the  killing 
deceased  and  defendant  exchanged  shots  at 
each  other,  both  missing  on  the  first  fire, 
defendant  fatally  woundHig  deceased  on  the 
second  shot,  evidence  tentSng  to  show  that 
the  double-barreled  shotgun  used  by  deceased 
was  defective,  so  that  one  barrel  could  not  be 
discharged,  is  inadmissiblei  it  not  being 
shown  that  defendant  bad  knowledge  of  the 
defect.— People  t.  Wright,  144  CaL  161,  77 
Pac.  877. 

[h]  In  homicide,  testimony  that  deceased 
was  armed  with  a  large  knife  in  addition  to 
a  rifle  held  admissible  on  the  issue  of  self- 
defense.->-PeopIe  t.  Cook  (CaL  Sup.),  83  Pac 
43. 

Fob  AuTHOBinxs  noic  Otbbb  EHfatis: 

See  26  Cent.  Dig.,  eols.  658-661,  $  416. 

§  112.   Apprehoulon  or  Timn<tin^  of 

Danger. 

[a]  Where  the  proseeutiog  witness,  when 
shot  at,  had  an  ax  in  hia  hand,  bis  actual 
intentions  as  to  the  use  of  the  ax  are  imma- 
terial; the  only  question  at  issue  being  how 
did  the  ax  appear  to  the  defendant  as  a 
reasonable  man,  and  evidence  as  to  the  prior 
statement  of  the  prosecuting  witness  out  of 
the  hearing  of  defendant,  that  he  was  going 
to  cut  down  a  fence  erected  upon  his  land  by 
the  defendant,  is  immaterial  and  harmless 
evideuce,  especially  where  the  law  to  the 
effect  that  it  was  not  the  matter  of  fact,  but 
the  matter  of  appearance)  which  measured 
defendant's  right  of  self-defense,  was  fully 
and  fairly  stated  to  the  jury  by  the  court.— 


Digitized  by  Google 


HOMICIDB,  VI,  B,  0,  $§  113-117. 


B713 


People  T.  Fitchpatriek,  106  CaL  286,  39  Pae. 
80S. 

For  AuTBOunu  nou  Ormat  Btatbs; 

8m  M  Cent.  Dig.,  eola.  Ml-065,  §8  417- 
410. 

S  lis.   Vatiin  lad  OlxeunttaaMi  of 

Act. 

[a]  On  the  trial  of  a  tax  collector  for  mur- 
der of  a  CbinamaD,  the  defeadaot  offered  eri- 
dence  that  the  Chinese  eustomarily  resisted 
hj  force  the  collection  of  this  tax,  that  they 
frequently  assaolted  the  collectors  without 
provocation,  and  that  the  collectors  usually 
went  armed,  and  took  companioDS  for  the 
take  of  safety.  Held  that,  though  aU  the 
facts  of  the  case  explaining  defendant 's  con- 
duct should  be  shown,  yet,  in  the  form  in 
which  this  proof  was  offered,  its  rejection 
was  proper,  as  being  an  offer  to  proTe  the 
eonelnsioBB  of  the  witness. — People  t.  Wil- 
Uama,  17  Cal.  142. 

FOK  AtlTHOBFnES  fBOH  OTHn  StATKS  : 

See  80  Cent.  Dig.,  eoLi.  666-667,  %  420. 


S  114.  Befeoae  of  Property. 

[a]  The  defendant  being  on  trial  for  the 
crime  of  manslaughter,  in  killing  John  M. 
Vance  (who  had  entered  upon  the  premises 
of  defendant,  and  commenced  the  erection 
of  a  house  thereon,  and  in  the  attempt  of 
defendant  to  remove  Vance  a  fight  ensued, 
in  which  Vance  was  killed),  offered  to  intro- 
dnce  in  evidenee  a  deed  of  the  land  from  one 
Crostly  to  defendant  and  his  partner,  and 
also  to  prove  that  Crostly  had  possession  of 
the  land  eight  months  prior  to  date  of  the 
deed,  and  that  defendant  went  into  posses- 
sion under  the  deed,  and  had  held  possession 
eight  months  previous  to  Vance's  entry. 
Held,  that  such  proof  was  not  admissible. — 
People  V.  Honshell,  10  Cal.  83. 

[bj  Defendant  was  accused  of  murder  of 
one  who  was  injuring  a  mining  claim.  Held, 
that  evidence  offered  by  defendant  of  his 
ownership  of  the  claim  at  the  time  was  ad- 
missible to  show  the  condition  of  his  mind 
and  the  character  of  the  offense,  and  as  part 
of  the  res  gestae. — People  v.  Costello,  IS  CaL 
350. 

[c]  Evidence  of  former  trespasses  com- 
mitted by  deceased  on  the  same  land  is  in- 
admissible.—People  V.  Clark,  84  Cal.  673,  24 
Pac.  313. 

Foft  AuTHosmu  noic  Otbxb  Statu: 

See  S6  Cent.  Dig.,  cols.  668,  669,  §  428. 

g  116.  Degree  of  Offense. 

fa]  Evidence  introduced  to  establish  pre- 
vious conviction  should  be  disregarded  in  de- 
termining whether  defendant  is  guilty  of 
murder.— People  v.  Von,  76  Cal.  2,  20  Pae.  35. 

Fob  Authositibs  roic  Otbbb  Statu: 
See  26  Cent  Dig.,  coL  669,  %  424. 


C.  DTINa  DECLABATIONa 

ADHISBIBILITT  IV  OEHEBAL.  |  116. 

BINOE  IMPENDING  DEATH  OB  DESPAIR  OV 

BECOVEBT.  I  117. 
HOPE  OR  EXPECTATION  OP  BEOOTEBT,  |  118. 
.         HOPE  AND  ENOOnBAOEHBNT  OP  OTHEBS, 

I  lie. 

van  OP  HAKINQ  DEOLABATION.  |  120. 
IfAKINQ  AND  POBU.  |  191. 

PEBSONS  AGAINST  WHOM  DEOLABATION  IS 

ADUI88IBLE.    |  192. 
BELIOIOUS  BELIBP  OP  DECLARANT,  |  12S. 
SUBJECT  HATTER  AND  RELBVANOT,  |  124. 
OOUPETENCT  OF  DECLARATION,  |  125. 

  OPINIONS  AND  CONCLUSIONS,  |  110. 

PBELIUINART  EVIDENCE  |  127. 

DBTBBKINATION  OP  ADUISSTfiXLITT,  |  1S8. 

OOHTBADXOTION,  |  120. 

MANNER  OP  PROTINa,  |  180. 

WEIGHT  AND  EPFBOT  AS  EVIDEHOB,  |  181. 

I  lie.  AdmiwriMUty  In  Ctanena. 

[a]  Evidenee  ef  dying  declarations  of  de- 
ceased person  ie  admissible  on  a  trial  for 

murder.— People  v.  Glenn,  10  Cal.  32. 

[ab]  The  most  substantial  ground  upon 
which  the  admission  of  such  testimony  can  be 
placed  is  that  of  necessity.— People  v.  Olenn, 
10  Cal.  32. 

[b]  Dying  declarations  cannot  be  excluded 
because  deceased  refused  to  answer  further 
questions.— People  t.  Chin  Mook  Son,  51  Cal. 

597. 

[c]  The  dying  declarations  of  the  deceased 
are  admissible  when  shown  to  have  been 
made  under  a  sense  of  impending  death.— 
People  V.  Ah  Len,  08  Cal.  133,  32  Fac.  880. 

[d]  Dying  declaration  made  by  person  killed 
under  sense  of  impending  death  is  admissi- 
ble-People V.  Sierp,  116  Cal.  249,  48  Pae.  88. 

[e]  The  dying  declaration  of  the  deceased 
is  admissible  evidence,  where  there  is  clear 
preliminary  proof  that  the  declaration  was 
made  under  the  solemn  belief  of  impending 
death,  after  all  hope  of  recovery  had  been 
resigned,  and  that  every  precaution  was 
taken  to  get  the  written  statement  correct. 
People  T.  Anaya,  134  CaL  531,  66  Pae.  794. 

It]  Dying  statement  of  deceased,  as  to  facte 
connected  with  shooting,  ii  admissible  in  evi- 
dence when  shown  to  have  been  made  in  con- 
templation of  impending  death  from  the  mor- 
tal woond  received  from  the  defendant's  pio* 
tel.- People  t.  Dobbins,  138  Cal.  694,  72  Pae. 
839. 

[g]  Declaration  made  by  deceased  in  full 
belief  of  impending  death  is  admiuible. — Peo- 
ple T.  Glover,  141  Cal.  245,  74  Pae.  745. 

Fw  Authouths  nou  Othkb  States  : 

See  26  Cent  Dig.,  cols.  670-673,  §§  425- 
428. 

S  117.  Sense  of  iDivandliig  Death  or  Despair 

of  Secovery. 

[a]  Where,  on  trial  for  murder,  it  was 
proven  that  the  wound  of  the  deeeased  was 
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mortal,  that  she  was  fully  aware  of  her  con- 
dition, stated  that  she  could  not  live,  and  re- 
quested her  mother  to  send  for  a  priest,  held, 
to  be  sufficient  foundation  for  the  introduc- 
tion of  dying  deelarationa.— People  r.  Lm.  17 
CaL  78. 

[b]  Dying  declarationt  wera  held  adnda- 

eible  on  a  trial  for  murder  wh^n  the  decedent, 
at  the  time  of  making  them,  was  lying  pros- 
trate with  a  mortal  gunshot  wound,  of  which 
she  died  the  next  afternoon,  witness  testify- 
ing that  decedent  was  in  great  misery,  be- 
lieved she  was  going  to  die,  and  "called  on 
God  to  bless  her,"  and  that  an  hour  before 
death  they  were  at  prayarv—PeopIe  t.  Ybarra, 
17  CaL  168. 

[e]  Dying  declaration!  ahonld  only  be  ad- 
mitted when  made  under  a  belief  that  the 
declarant  ie  aboat  to  die. — ^People  r.  Sanchez, 
24  CaL  17. 

[d]  Before  dying  deelarations  are  admitted 
in  evidence  it  should  be  conclusively  shown 
that  the  declarant  was  at  the  point  of  death; 
that  he  was  conscious  of  approaching  disso- 
lution, and  had  lost  all  hope  of  a  recovery, 
and  made  the  declaration  under  the  full  be- 
lief that  he  was  about  to  die.  The  existence 
of  such  belief  need  not  be  proved,  however, 
by  the  express  statements  of  the  declarant, 
but  it  may  be  shown  from  the  circumstances 
that  such  belief  actually  existed.— People  t. 
Sanchez,  24  CaL  17. 

[e]  Dying  declarations  are  not  admissible 
in'  evidence  unless  the  declarant  believes 
himself  in  such  extremity  that  every  hope  of 
this  world  is  gone,  and  that  his  dissolution 
is  actually  impendrng. — ^People  t.  Ah  Dat,  49 
CaL  652. 

[f]  To  render  dying  declarations  admissible 
proof  of  knowledge  of,  and  belief  in,  im- 
pending death,  need  not  necessarily  consist 
of  the  enress  statements  of  the  person  dy- 
ing, if,  from  all  the  circumstances  taken 
together,  the  knowledge  and  belief  are  ap- 
parent.— People  T.  Gray,  81  CaL  184,  44  Am. 
Bep.  64». 

[g]  A  declaration  by  a  dying  man  as  to 
the  manner  in  which  he  came  to  his  death, 
made  within  three  or  four  minutes  before  his 
death,  and  about  the  same  time  as  a  state- 
ment by  him  that  he  was  going  to  die,  is 
admissible  in  evidence  as  a  dying  declaration, 
whether  it  was  made  before  or  after  the 
statement  that  he  knew  he  was  going  to  die, 
as  all  the  circumstances  showed  in  him  at  the 
time  a  knowledge  of  impending  death, — Peo- 
ple V.  Lee  Sare  Bo,  72  Cal.  623,  14  Pac.  310. 

[h]  In  a  prosecntion  for  murder  it  appeared 
that  after  the  infliction  of  the  mortal  wound 
the  deceased  was  informed  by  the  attending 
physician  that  he  waa  about  to  die,  and  on 
the  following  day  expressed  a  desire  to  make 
a  dying  declaration,  the  opening  sentence  of 
which  was  aa  follows:  "I,  Fernando  Aaero, 
believing  that  I  am  aboat  to  die,  do  make 
this  my  dying  statement."  Held,  that  the 
dMlantien  waa  made  ondar  the  sense  of  im- 


pending death,  and  was  properly  admitted 
in  evidence.— People  v.  Barairez,  73  CaL  403, 
15  Pac.  33. 

[i}  Evidence  held  to  show  that  when  state- 
ment was  made  deceased  believed  that  he  waa 
about  to  die.— People  v.  Fanner,  77  CaL  8, 
18  Pac  800.  * 

[j]  Dying  declaration  can  only  be  admitted 
after  showing  that  declarant  believes  he  is 
about  to  die  and  has  no  hope  of  recovery. — 
Orient  Ins.  Co.  v.  Eeed,  81  CaL  144,  145,  22 
Pac.  484. 

[k]  Facts  held  to  show  that  declarant  was 
under  sense  of  impendiag  death. — ^Peo^e  v. 
Samario,  64  CaL  485,  24  Pac.  283. 

[1]  There  is  a  sense  of  Impending  death 
when  there  is  nothing  to  indicate  a  revival  of 
hope.— Peo^  T.  Samario,  84  CaL  485.  24 

Pac.  283. 

[m]  The  fact  that  a  declaration  was  made 
under  a  sense  of  impending  death  need  not 
appear  from  the  declaration  itself. — ^People 
V.  Toknm,  118  CaL  473,  60  Pae.  686. 

[n]  Evidence  that  about  forty-five  minntea 
before  deceased  made  the  declaration  sought 
to  be  introduced  in  evidence  he  stated  that 
he  did  not  have  long  to  live,  and  that,  imme- 
diately before  said  declaration,  he  said  he 
believed  he  was  going  to  die,  and  asked  the 
folks  to  come  in  and  bid  him  good-bye,  suffi- 
ciently proved  that  the  declaration  was  made 
under  a  sense  of  impending  death. — People  v. 
Tokum,  118  Cal.  437,  50  Pae.  686. 

[o]  Dying  declarations  in  reference  to  the 
commission  of  the  crime  of  abortion,  leading 
to  the  death  of  the  declarant,  are  not  admia- 
Bible  against  a  defendant  charged  with  the 
abortion,  where  the  eircumataneea  surround* 
ing  the  declarations,  the  condition  of  the 
declarant,  and  the  testimony  of  the  attend- 
ing physician  render  it  doubtful  whether 
the  declarant  believed  that  the  hand  of  death 
was  laid  upon  her,  and  her  conduct  in  failing 
to  make  any  preparations  for  death  seemed 
to  indicate  the  contrary.  Dying  declarations 
are  not  admissible  if  the  declarant  had  the 
slightest  hope  of  recovery,  and  if  it  is  not 
plainly  manifest  that  they  were  made  under 
a  belief  of  impiending  death. — People  v.  Full- 
rig,  127  CaL  418,  59  Pac  603. 

[p]  An  introductory  statement  declaring  a 
biowledge  of  impending  death,  written  by 
the  stenographer  who  took  the  evidence,  with- 
out a  previous  statement  of  such  knowledge 
by  the  declarant,  or  a  request  that  it  be 
written,  is  not  shown  to  be  distinctly  ratified 
by  a  mere  general  assent  to  a  long  document 
embodying  the  statement  after  a  single  read- 
ing of  it  as  a  whole  by  the  stenographer,  and 
the  signing  of  it  by  the  declarant,  especially 
where  the  circumstances  are  such  aa  to  indi- 
cate that  a  belief  of  impending  death  was  not 
then  manifestly  in  the  mind  of  the  declarant. 
People  V.  Fuhrig,  127  Cal.  412,  50  Pac.  693. 

[q]  Where  a  man  was  wounded  through  the 
vital  parte  of  the  body,  and  grew  continu- 
ally weaker  until  he  died,  five  er  six  hoars 
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afterward,  and  stated  tbat  he  expected  to  die, 
and  thmt  ha  waa  not  going  to  live,  his  djing 
daelaration  was  snfficieutly-  shown  to  have 
been  made  nnder  a  sense  of  impending  death. 
People  T.  hem  Deo,  132  CaL  199,  64  Pwt,  285. 

VOB  AUTHOBITIES  FSOIC  OtHBB  StATIS  : 

56  L.  B.  A.  S82,  note.   See,  alao,  26  Cent 
Dig.,  eols.  67S-696,  §§  430-4S7. 

I  US.  Kop9  6r  E^eetattm  of  Becorerjr. 

[a]  Where  it  appears  that  the  deceased  had 
any  expectation  or  hope  of  recovery,  how- 
ever slight  it  may  have  been,  and  though 
death  aetnally  ensned  within  an  hour  after- 
wards, the  declaration  is  not  admissible.— 
People  T.  Hodgdon,  ffS  CaL  72,  36  Aiv.  Bep. 
80. 


I  119,   Hope  end  Bneonngemeat  of 

[a]  Where  deceased,  after  receiving  the 
wound  from  which  he  died,  though  encoar- 
aged  by  those  around  him,  laid  frequently  that 
he  had  received  hie  death  wound,  and  sent 
for  his  wife  to  settle  his  affaire,  declarations 
made  by  him  that  defendant  was  the  man 
who  wounded  him  were  competent  as  dying 
declarations. — ^People  t.  Abbott,  4  Pac  769. 

I  120.  Ttine  of  lUUng  Dedaratton. 

[a]  At  the  trial  of  an  indictment  for  homi- 
cide, declarations  by  the  deceased  as  to  the 
circumstances  of  the  wounding,  made  while 
realizing  himself  to  be  in  a  dying  condition, 
are  admissible,  although  made  nine  or  ten 
hoars  before  death. — People  T.  Vernon,  35 
Cat  40,  95  Am.  Dee.  49. 

§  121.  BCaklng  and  Form. 

[a]  Declaratiooa  of  deceased  persons  stand 
on  same  footing  as  witnesses  sworn  in  the 
case  as  to  their  admissibility,  and  are  gov> 
erned  by  the  same  rules  in  conducting  the 
examination,  except  that  in  examining  the 
declarant  leading  questions  may  be  put  to 
him,  and  he  may  even  be  urged  with  earnest 
and  pressing  solicitation,  although  "by  sueh  a 
course  the  credibility  of  the  declaration  ie 
impaired. — ^People  v.  Sanchez,  24  Cal.  17. 

[b]  On  the  day  following  that  on  which 
the  deceased  was  injured,  and  after  be  had 
been  told  by  a  physician  that  his  wounds 
were  mortal,  he  announced  repeatedly  that 
he  had  no  hope  of  recovery,  and  that  he  was 
going  to  die,  and  expressed  a  desire  to  make 
a  statement  of  the  circumstances  attending 
the  conflict  with  the  defendant.  His  state- 
ment was  then  made  to  a  justice  of  the  peace, 
in  the  presence  of  several  persons,  taken  down 
by  a  reporter  in  shorthand  by  question  and 
answer,  written  out  at  length,  read  and  as- 
sented to  by  the  deceased,  who  signed  and 
swore  to  it.  Held,  that  the  statement  was  ad- 
missible as  a  dying  declaration,  although  it 
did  not  Contain  certain  conversations  had  by 
him  in  reference  to  the  homicide,  prior  to  the 


making  of  the  formal  statement. — ^People 
Brady,  72    Cal.  490,  14  Pac.  202. 

[c]  Declaration  read  to  declarant  sentence 
by  sentence,  assented  to  by  him  and  signed 
in  presence  of  witness,  ia  his  dying  declara- 
tion.—People  T.  Bemmerly,  87  CaL  119,  25 
Pac  266. 

[d]  Deceased,  the  morning  after  he  waa 
anot,  not  then  expecting  to  die,  made,  signed, 
and  verified  a  statement.  The  same  evening 
his  doctor  told  him  he  coald  not  recover. 
He  was  then  reminded  of  the  statement,  and 
said  that  he  did  not  wish  to  change  it,  and 
signed  an  appended  clause,  affirming  that  he 
made  the  statement  with  full  knowledge  and 
sense  of  hie  impending  death.  The  statement 
was  not  re-read  to  him,  but  it  appeared  that 
he  dearly  remembered  ita  contents.  Held, 
that  this  was  a  good  dying  declaration. — ^Peo- 
ple V.  Crews,  102  CaL  174,  36  Pac.  367. 

JV>B  AuTHOBinxs  ROic  Otheb  States: 

66  L.  B.  A.  423,  note.    See,  also,  86  Cent. 
Dig.,  cob.  697-701,  g§  439-441. 

>  122.  Persons  Against  Whom  Declaration 
14  Admissible. 

[a]  In  homicide,  where  defendant  did  not 
do  the  killing,  but  was  present  with  the  one 
who  did  do  it  at  the  time,  and  there  was 
evidence  of  a  conspiracy  connecting  him 
therewith,  dying  declarations  of  deceased  as 
to  who  did  the  shooting  were  admissible 
against  defendant. — ^People  T.  Moran,  144 
CaL  48,  77  Pae.  777. 

Fob  AnTHOBiTiBs  pbou  Otheb  States: 
See  26  Cent.  Dig.,  col.  673,  §  428. 

§  128.   B«Iigloua  Belief  of  Declarant. 

[a]  Since  in  this  state  no  person  is  incom- 
petent as  n  witness  on  aceonnt  of  his  re- 
ligious belief  (Const,  art.  1,  sec.  4;  4  Hit- 
tel's  Gen.  Laws,  sec.  5330),  a  dying  declara- 
tion is  admissible,  though  the  declarant  said 
nothing  in  regard  to  his  responsibility  to  hia 
Maker.— People  v.  Sanford,  43  Cal.  20. 

[b]  When  dying  declarations  by  a  for- 
eigner are  offered,  evidence  that  the  religion 
prevailing  in  his  native  land  does  not  in- 
clude a  belief  in  a  future  state  is  not  admis- 
sible against  them.  Such  proof  must  be  di- 
rected to  show  that  the  declarant  himself  did 
not  believe  in  a  future  state,  and  even 
then  it  affected  only  the  credibility,  not  the 
competency  of  the  declarations. — People  t. 
Chin  Mook  Sow,  51  CaL  597. 

§  124.  Snbject  Matter  and  Belerancy. 

[a]  On  a  trial  for  murder  dying  declara- 
tions are  competent  evidence  as  to  the  act  of 
the  killing  and  the  circumstances  forming  the 
res  gestae,  but  are  inadmissible  as  to  a  for- 
mer transaction,  stated  by  the  deceased  as 
furnishing  a  possible  motive  for  the  crime. — 
People  T.  Fong  Ah  Sing,  64  CaL  253.  28  Pae. 
233. 
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[b]  D^ag  deelaratioiiB  are  restricted  to  act 
of  killing  and  immediately  attending  eir- 
Btaneei  forming  part  of  res  gestae.— People 
».  Pong  Ah  Sing,  70  CaL  13,  11  Pac.  323. 

Cc]  Tfaoagh  a  portion  of  a  dying  declara- 
tion may  not  be  admissible  becauBe  referring 
to  distinct  and  past  transactions,  the  declara- 
tion, if  otherwise  proper,  should  be  received, 
and  the  objection  to  the  ineompetent  portion 
called  to  the  attention  of  the  court  below  by 
motion  to  strike  out,  or  some  other  appro- 
priate method.— People  t.  Farmer,  77  Cat  1, 
18  Pac.  800.  ^ 

[d]  Defendant  and  W.  were  brought  into 
the  presence  of  deceased,  then  in  extremis, 
and  about  to  fuke  a  dyiog  declaration  to  the 
district  attorney.  W.  spoke  to  deceased  in 
Chinese,  and  the  district  attorney  asked  de- 
ceased what  W.  said,  and  he  answered,  **Ton 
better  not  tell  him."  Held  that  the  answar 
formed  no  part  of  the  dying  declaration,  and 
wa»  not  admissible  in  evidence  for  any  pur- 
pose.—People  T.  Wong  Chney,  117  c2L  624, 
49  Pac.  833.  » 

[e]  The  statement  that  defendant  followed 
deceased  after  shooting  him,  and  that  the 
latter  begged  defendant  not  to  shoot  again, 
saying  that  he  was  dying,  was  proper  matter 
for  a  dying  declaration. — People  T.  Tokam, 
118  Cal.  437,  50  Pac  686. 

[f]  Dying  declarations  are  admissible  on 
behalf  of  the  accused  to  show  that  the  killing 
was  by  another  person. — People  v.  Southern, 
120  Cal.  645,  63  Pae.  214. 

fg]  Where,  on  a  trial  for  murder,  the  evi- 
dence tended  to  show  that  defendant  had  se- 
creted himself  in  the  house  of  deceased  with 
the  intention  of  killing  him,  and  that  defend- 
ant left  the  house  armed  with  a  ride,  and  ap- 
proached deceased,  the  statement  in  the  dy- 
ing declaration  of  deceased  that  when  de- 
fendant approached  from  the  house  deceased 
and  defendant  'b  brother  were  talking  about  a 
horse  collar,  was  admissible  as  a  part  of  the 
res  gestae. — ^People  T.  Glover,  141  CaL  233, 
74  Pac.  745. 


§  125.   Oompetaney  of  Declaratioii. 

[a]  Dying  declarations  of  a  deceased  per- 
son cannot  be  excluded  as  evidence,  because 
the  deceased  refused  to  answer  further  ques- 
tions, saying  that  he  was  a  "dying  man." — 
People  V.  Chin  Mook  Sow,  51  Cal.  597. 

Fob  AnTHORiTiBS  rsoM  Other  States: 

56  L.  B.  A.  432,  note.    See,  also,  26  Cent 
Dig.,  cols.  705-708,  §§  445-447. 

§  126.   Opinions  and  Ooielnslona. 

[a]  When  the  declarant  was  relating  the 
etreumstancoi  nnder  which  he  was  shot,  the 
answer  to  the  question  as  to  "why  Sanchez 
■hot  him"  Ib  admissible;  the  answer  not  be* 
ing  injurious  to  the  defendant, — ^People  t. 
Sanchez,  24  Cal.  17. 


fb]  One  who  supposed  himself  to  have 
been  poisoned,  and  who  was  in  fact  near 
death,  although  it  was  not  quite  apparent 
that  ha  was  aware  of  it,  said  that  he 
"gneBsed  that  A  poisoned  him.  Held  admis- 
sibls  as  a  dying  declaration.— Peo^  v.  Tar- 
lor,  59  Cal.  640. 

[c]  The  expression  of  an  opinion  by  dece- 
dent that  he  thought  defendant  was  the  man 
who  shot  him  is  not  admissible  as  a  dying 
declaration.— People  v.  Wasson,  65  Cal.  538. 
4  Pac  555. 

[d]  Matters  of  opinion  in  dying  declarations 
are  not  admissible. — People  t.  Lanasan.  81 
CaL  144,  22  Pac  483. 


{  127.   Prollmlnary  Erldance. 

[a]  The  sense  of  impending  death  may  be 
shown  by  one  witness,  and  the  dying  declara- 
tion proved  by  another. — ^People  v.  Garcia, 
«3  CaL  19. 

[b]  Parol  evidence  is  admissible  to  show 
condition  of  witness  when  dying  declaration 
was  made.— People  v.  Pong  Ah  Sing.  70  CaL 
12,  11  Pae.  823. 

[a]  Bense  of  impending  death  may  be 
proved  by  language  of  declarant  or  inferred 
from  his  evident  danger,  opinions  of  doctors 
stated  to  him  or  other  cirenmstanees. — People 
V.  Bommerly,  87  CaL  118,  25  Pac  268. 

fd]  Dying  declaration  need  not  state  that 
it  waB  made  under  sense  of  impending  death; 
this  may  be  proved  by  evidence  aliunde. — 
People  T.  Bemmerly,  87  Cal.  118,  25  Pac  266. 

Fob  Authobitibs  fboh  Othkb  States: 

See  26  Cent.  Dig.,  cols.  720-722,  §  457. 

S  128.  Detenuinatloii  of  AdnimiiUltr. 

[a]  Condition  of  declarant's  mind  as  to  his 
apprehension  of  death  must  be  determined 
from  all  that  was  said  and  done  and  all  cir- 
eumstances  surrounding  him. — ^People  t.  Far- 
mer, 77  CaL  6,  18  Pae.  800. 

[b]  It  is  the  duty  of  the  court  to  determine, 
in  the  first  place,  the  admissibility  of  declara- 
tions sought  to  be  introduced  as  dying  de- 
clarations.—People  V.  Lem  Tou,  97  CaL  224, 
32  Pac  11. 

[c]  Whether  declarations  admitted  in  evi- 
dence by  the  court  on  a  preliminary  examina- 
tion as  dying  declarations  are  such  in  fact  Is 
a  question  for  the  jury,  and  an  instruction 
assuming  that  they  are  dying  declarations 
is  erroneous.— People  Thomnon,  145  CaL 
717,  79  Pac  435. 

[d]  A  dying  declaration  stands  on  no  higher 
.plane  than  that  occupied  by  the  testimony  of 
an  ordinary  witness,  and  where  the  court,  on 
a  prosecution  for  homicide,  charged  as  to  the 
right  of  the  jury  to  reject  the  testimony  of 
any  witness  whose  testimony  was  cUstmsted, 
it  was  error  to  refuse  a  eharga  applying  th« 
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Mm«  rnle  to  the  djing  deelaratloiui  of  do- 
eeaeed,  which  had  been  admitted  in  otI- 
dence. — People  ThomaoiL  145  CaL  717. 
79  Pac.  435. 

Foe  Authosities  roic  Othes  States: 

See  26  Cent.  Dig.,  cola.  788-724^  gj  458, 


I  129.  Contradiction. 

[a]  Where,  on  trial  upon  an  iBdletment  for 
murder,  the  dying  declarations  of  the  de- 
ceased are  introdneed  by  the  prosecution,  it 
is  error  to  exclude  proof  offered  by  defendant 
of  other  ttatementa  made  hj  the  deceased 
eontradieting  his  dTing  dedaratlona.— Peoj^o 
T.  Lawronee,  81  CaL  868. 

[b]  Testimoiiy  relating  to  the  condition  of 
a  witness  when  his  alleged  dying  declaration 
was  made  is  not  tatimonj  adding  to  or  con- 
tradicting  the  written  statement. — People  t. 
Fong  Ah  Sing,  70  CaL  8,  11  Pae.  883. 

Foe  AirTHOBTnES  raou  Otheb  States: 

See  26  Cent  Dig.,  cols.  725,  726,  {  46L 

I  130.  ICaamet  of  ProrlBg. 

[a]  If  the  deeUrationa  of  the  dying  person 
were  reduced  to  writing,  the  writing  must 
first  be  introdneed,  ix  aeeesaible.  After 
that  it  may  be  tapported  by  proof  of  other 
declarations  not  io  redoeed.— People  Olenn, 
10  CaL  32. 

[b]  The  fact  that  a  written  memorandom  of 
the  statement  of  the  deceased  in  extremis, 
verified  by  him,  was  read  in  oTidenee  on  the 
trial  of  the  person  therein  accnsed  of  his 
murder,  is  no  objection  to  the  introduction 
of  independent  oral  evidence  of  his  similar 
dying  declarations. — Peofdo  v.  Yemen,  85 
CaL  49,  95  Am.  Dee.  49. 

[c]  Whole  context  of  dying  declaration 
mast  be  introduced. — ^Peoide  Fong  Ah 
Sing,  70  CaL  13,  11  Pae.  888. 

[d]  In  a  murder  ease,  a  physician  testified 
that  he  informed  deceased  that  he  could  not 
recover,  And  that  deceased  used  a  variety  of 
expressions,  such  as;  "I  can't  stand  this," 
«It  wiU  kill  me."  "I  am  going  to  die." 
'*!  know  it  is  all  np."  About  half  an  hour 
thereafter  his  statement  was  taken,  a  few 
worde  at  a  time,  while  he  was  gasping  for 
breath.  Held,  that  such  statement  was  prop- 
erly admitted  as  deceased's  dying  declara- 
tions.—People  T.  Hawei,  98  CaL  648,  33  Fas. 
791. 

§  181.  Weight  and  EflMt  u  BrldeaM. 

[a]  The  dying  declaration  of  the  deceased^ 
and  the  silence  of  the  defendant  when  ac- 
cused by  the  deceased,  are  sufficient  to  sup- 

Sort  a  verdict  of  guilty  of  murder  in  the  first 
egree,  though  there  u  no  tangible  evidence 
against  the  defendant.— People  T.  Amaya, 
134  CaL  531,  66  Pao.  794. 


[b]  It  is  for  the  jnry  U  determine  on  the 
,  weight  or  credibility  of  dying  declarationfe 
Peoplo  T.  Abbott,  4  Pae.  769. 

Foa  AuTHORinEs  ntou  Otrib  SrATist 

See  26  Cent.  Dig.,  cols.  728-731,  §g  468, 


D.  PBOCEEDINGS    AT    INQUEST  AND 
PBELIMXNABT  EZAlflNATIOK. 

S  138.  TestlBuoy  of  Aeensad. 

[a]  Whole  deposition  of  defendant  taken 
before  coroner's  jnry  is  admissible.— People 
T.  Irwin,  77  CsL  497,  607,  20  Pac  56. 

Foa  AuTHoamES  tboh  Otbxb  States  : 

See  26  Cent.  Dig.,  eoU.  782-734,  §  466. 

S  133.  Testtauny  <tf  Witnesses. 

[a]  Deposition  of  a  witness,  given  before 
a  coroner's  jury,  and  certified  and  returned 
by  the  coroner  to  the  district  court  as  re- 
quired by  the  statute,  is  admissible  for  the 
purpose  of  contradicting  the  statement  of  the 
witness,  made  under  oath,  on  the  trial  of  the 
person  accused  of  having  murdered  the  de- 
ceased.— People  V.  Devine,  44  Gal.  458. 

F(»  AuTHoaiTiBs  raou  Otheb  States: 

See  88  Cent.  Dig.,  eola.  784,  736,  {  467. 

S  184.  TesUauojr  at  Prrtladnaiy  Bxamlna- 

tlOL 

[a]  Deposition  of  witness  taken  at  prelim- 
inary examination  is  not  rendered  inadmis- 
sible in  homicide  case  by  constitution,  section 
13,  article  1,  which  applies  only  to  extrajudi- 
cial deposition  taken  de  bene  esse. — People 
T.  Chin  Hane,  108  Cal.  607,  608;  People  t. 
Bterp,  116  CaL  861,  268,  48  Pae.  88. 

[b]  Deposition  taken  at  preliminary  exam- 
ination of  one  charged  with  murder  may  be 
read  in  evidence  by  prosecution. — ^People  t. 
Cady,  117  CaL  110,  111,  48  Pac  908. 


B.  WEIGHT  AND  SUFFICIENCT. 

BtTFFlOniNOT  TS  OBNBRAIi,  |  185. 
OtBOmiSTANTIAL  ETIDEMOX,  |  18«. 
CORPUS  DELIOn.  I  187. 
VENUE.  I  188. 
INTENT,  I  189. 
MALICE,  1  lAO. 

DELIBERATION  AND  PBSinDITATION,  |  141. 

HOrrVE,   I  142. 

00UHI88IOM  or,  OB  PABnOXPATIOM  IN,  OT. 

FEN8B,  I  148. 
OOIOCISBIOH  OB  ATTBHPT  TO  QOMXTT  OTHB^ 

OFFENSE,  I  144. 
MEANS  OR  CAUSE  OF  DEATH,  |  145. 
PASSION  AND  PROVOCATION,  |  14S. 
EXCUSE  OR  JUSTIFICATION,  |  14T. 
SELF-DEFENSE,  |  148. 
ACCIDENTAL  EILLIHa,  {  148. 
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DBOBEES — ^inntDEB      OB  XANSLAUOHTEB, 

I  160. 

  MURDER   IN    FIRST    DEGREE,    |  151. 

  UUBDEB  IN  SECOND  DEGREE,  |  153. 

ABSAIILT  WITH  IHTENT  TO  KILL,  |  ISt. 

§  186.  Snffldenej  In  Oen«nt 

[a]  In  a  trial  for  the  murder  of  a  person 
whose  death  was  caused  by  bullet  wounds, 
there  was  evidence  that  defendant  left  the 
room  which  he  had  been  oecapyiug  a  few  days 
before  the  murder,  taking  with  him  a  re- 
volver and  two  shirts,  marked  with  the  ini- 
tials of  the  owner,  and  also  another  revolver, 
a  cartridge  belt  and  ammunition,  a  coat, 
and  other  articles  which  had  been  left  in  the 
room;  that  he  was  seen  by  several  persons 
with  the  marked  revolver  and  a  flour  sack, 
in  which  he  carried  it  and  other  articles  in 
his  possession;  that  on  the  day  preceding  the 
murder  he  traveled  with  another  man,  carry- 
ing the  flour  sack,  sleeping  in  the  open  air  at 
night,  and  remaining  together  on  the  follow- 
ing day  until  near  the  scene  of  the  murder, 
where  he  left  the  other  person,  but  rejoined 
him  later  in  the  day  without  the  flour  sack, 
but  having  a  sack  of  smoking  tobacco,  like 
one  that  was  missed  from  the  place  where 
the  murder  was  committed;  that  over  two 
months  later,  a  flour  sack  resembling  that 
carried  by  defendant,  containing  the  marked 
revolver,  with  four  empty  and  two  loaded 
ehambers,  the  belt,  one  of  the  marked  shirts, 
and  other  articles,  was  found  in  a  thicket 
near  the  scene  of  the  murder;  and  that  the 
other  marked  shirt  and  the  coat  taken  from 
the  same  room  were  on  the  person  of  defend- 
ant when  arrested.  Held,  to  warrant  a  ver* 
diet  of  guilty. — People  v.  Ebanks,  117  Cal. 
852,  49  Pac.  1049,  40  L.  B.  A.  269. 

[b]  Defendant  and  his  wife  had  driven  at 
night  to  remove  a  dam  from  a  ditch  about 
one  hundred  feet  from  deceased's  house.  De- 
ceased went  to  the  dam,  and  his  wife  put  out 
the  light,  and  sat  down  at  a  window  facing 
the  dam.  Defendant  'a  wife  was  about  to  re- 
move the  dam,  but  wu  prevented  by  deceased. 
After  a  short  seuffle  between  them,  a  shot  was 
fired,  and  shortly  afterward  a  second.  De- 
ceased's wife  testified  that  the  first  shot  was 
fired  by  defendant  from  the  buggy;  that  she 
saw  the  flash  of  the  gun,  and  heard  a  cry 
of  distress  after  the  first  shot.  J.,  who  was 
at  work  about  fifteen  hundred  feet  away,  tes- 
tified that  be  saw  the  first  shot,  but  not  the 
second;  and  W.,  who  was  with  him,  testified 
that  after  the  first  shot  he  turned,  but  did 
not  see  the  second  ihot,  though  both  were 
then  looking  intently  toward  the  dam.  Both 
testified  to  cries  of  distress  after  the  first 
shot.  Deceased  had  set  a  spring  gun  at  the 
dam,  but  the  muzzle  of  it  was  but  six  inches 
from  the  ground,  and  pointed  directly  at  it. 
Deceased,  when  shot,  had  fallen  near  the 
post  to  which  the  spring  gun  was  attached, 
and  upon  the  firing  string,  which  was  drawn 
taut,  the  gnn  having  been  discharged.  De- 
fendant contended  that  the  spring  gun,  which 
waa  unknown  to  him  and  his  wue,  was  first 
fired  in  the  scuffle  between  deceased  and  the 
irife;  and,  the  wife,  having  fallen  just  as  the 


shot  was  fired,  defendant  believed  she  had 
been  shot  by  deceased,  and  that  hia  own  life 
was  threatened,  and  shot  deceased  in  self- 
defense.  The  prosecution's  theory  was  that 
defendant  shot  deceased,  who,  in  falling, 
afterward  discharged  the  spring  gun.  J.  and 
W.,  from  their  position,  could  not  have  seen 
the  flash  from  the  spring  gun,  but  could 
have  seen  the  flash  two  feet  or  more  above 
the  ground.  Held,  that  a  couvietion  of  mur- 
der would  not  be  disturbed. — ^People  T.  Dice, 
120  CaL  189.  52  Pac  477. 

[e]  A  eenvietion  for  murder  in  the  eeeond 

degree  is  justified  by  the  evidence,  where  the 
testimony  of  the  defendant  himself  is  siifS- 
eient  in  law  to  authorize  it — People  v. 
Ghriner,  124  CaL  19,  56  Fac.  625. 

%  1S6.  Olrcumstantlal  Brldaiiefb 

[a]  Where  the  circumstantial  evidence  ad- 
duced upon  a  trial  for  murder  in  the  first  de- 
gree is  persuasive  of  the  guilt  of  the  defend- 
ants charged  with  the  murder,  a  verdict  of 
conviction  of  the  charge  will  not  be  dis- 
turbed upon  appeal. — People  v.  Qibsoa,  100 
Cal.  458,  39  Pac.  864. 

[b]  A  defendant  may  be  convicted  of  mur- 
der upon  circumstantial  evidence,  where  the 
oixeumstances,  taken  together,  are  sufficient 
to  uphold  the  verdict,  and  to  stamp  the  de- 
fendant as  the  perpetrator  of  the  murder.— 
People  V.  Smith,  106  Cal.  73,  39  Pac  40. 

[e]  Circumstantial  evidence  herein  held 
■uflicient  to  establish  conspiracy  to  murder 
and  its  consummation. — ^People  t.  Gregory, 
120  CaL  18,  18,  52  Pae.  41. 

[d]  Where  the  oireumatantial  evidence  that 
the  defendant  committed  the  crime  of  mur- 
der with  which  he  was  charged  was  such  that 
the  jury  were  justified  in  finding  that 
the  bullet  which  killed  the  deceased  was  shot 
from  a  rifle  borrowed  by  the  defendant,  the 
mere  fact  that  the  distorted  bullet  found  in 
the  body  weighed  four  grains  less  than  an 
intact  model  bullet  shot  from  the  same  rifle, 
the  loss  -in  the  weight  of  which  was  ac- 
counted for  in  the  testimony  of  a  gunsmith, 
cannot  be  ground  for  setting  aalde  the  ver- 
dict of  the  jury  whose  province  it  is  to  weigh 
the  evidence  and  decide  upon  the  credibility 
of  witnesses. — People  T.  SnlliTan,  129  Cu. 
557,  62  Pac  101. 

[e]  In  a  prosecution  for  murder,  eirenm- 
■tantial  evidence  held  sufficient  to  sustain  a 
conviction,— People  t.  Olaen,  1  CaL  App.  17, 
81  Pac  670y 

S  137.   Corpus  DeUctt 

[a]  The  testimony  of  a  witness  that  he  and 
the  deceased  were  seized  by  six  men  and  tied, 
and  that  one  of  the  six  struck  the  deceased 
upon  the  head  with  a  sword,  and  that  another 
pierced  him  in  the  back  when  he  feQ,  and 
that  witness  then  escaped,  ajiA  had  never 
since  seen  the  deceased,  is  not,  of  itself  alone, 
sufficient  to  support  a  conviction  for  mnrdcfs 
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and  an  instroetion  irtiich  assnmeB  that  it  la 
anffieient  ia  erroneoiu. — People  t.  Ah  Twbm, 
16  CaL  187. 

[b]  Corpna  delieti  ii  ahown  if  there  ia  no 
eonflict  as  to  identity  of  deceased  with  per- 
son injured  by  defendant,  and  that  he  died  of 
injuriea  received. — People  t.  BagneU,  81  Cal. 

[c]  A  conviction  may  be  had  for  nmrder, 
without  direct  proof  of  the  corpne  delicti,  if 
only  circumstantial  proof  is  obtainable,  under 
the  eireomatanceB.— People  t.  Alviso,  55  CaL 
230. 

{d3  Evidenee  that  the  deeeaaed  wai  fltraok 
on  the  head  by  defendant;  that  he  then  went 
home,  and  langniahed  in  bed  for  nine  days; 
and  that  he  then  died  from  hemorrhage  of 
the  membrane  Burroundincr  the  brain — is  suffi- 
cient to  show  that  he  died  from  the  efiects  of 
the  blow,  even  though  the  evidence  also  showa 
that  such  a  hemorrhage  might  be  of  spon- 
taneous origin. — People  t.  Holmes,  118  Cal. 
444,  50  Pac  675. 

[e]  Defendant,  the  father  of  a  newly  bom 
infant,  took  it  from  the  mother,  who  was  un- 
married. He  put  the  child  in  a  grain  sack, 
and  bung  it  in  a  tree  so  near  the  house  that 
its  cries  were  beard  at  times  until  the  morn- 
ing of  tbe  fourth  day,  when  defendant's  wife 
took  it  away.  The  child  was  not  seen  there- 
after. The  mother  and  her  sister  and  brother 
lived  in  tbe  house.  Defendant  lived  a  mile 
and  a  half  from  there,  and  left  a  few  minates 
after  taking  tbe  child,  and  did  not  return. 
Held,  that  tbe  evidence  of  these  facts  did  not 
justify  a  verdict  of  murder  in  tbe  second  de- 
gree, since  it  does  not  appear  that  the  child 
u  dead  or  was  killed,  or  that  defendant  killed 
it.— People  T.  Callego,  133  Cal.  295,  65  Pae. 
572. 

[f]  Tbe  corpus  delieU  in  homicide  ia  fully 
established  when  it  is  shown  that  a  human 
being  has  been  deprived  of  life  by  criminal 
agency.^ — ^People  v.  Moran,  144  Cal.  48,  77  Pac. 
777. 

[g]  Evidence  that  deceased  iras  shot  through 
the  body,  and  died  within  a  few  moments,  is 
sufficient  to  establish  the  corpna  delicti,  though 
there  was  no  autopsy  to  discover  what  par- 
ticular organs  of  the  body  were  pierced  by 
the  bullet.— People  T.  Wood,  145  CaL  659, 
79  Pac.  307. 

[h]  Evidence  on  a  trial  for  murder  held  in- 
sufficent  to  prove  the  corpus  delicti  inde- 
pendent of  accused's  extrajudicial  admissions 
essential  to  a  conviction. — ^People  v,  Frank 
(Cal.  App.),  83  Cal.  578. 

[i]  In  a  prosecution  for  infanticide  evidence 
held  insufficient  to  prove  the  corpus  delicti. 
People  V.  Eldridge  (Cal.  App.),  86  Pac  832. 

[j]  In  a  prosecution  for  homicide,  circum- 
stantial evidence  held  iiuafficient  to  establish 
the  corpus  delicti, — ^People  v.  Staples  (Oal. 
Sup.),  86  Pac  886. 

Fob  Authobttixs  fbou  Othxb  States: 

68  L.  B.  A.  33,  note.    See,  also,  26  Cent. 
Dig.,  cols.  738-748,  §§  471-176. 


g  138.  Vsuiw, 

[a]  It  is  not  necessary  in  order  to  prove 
the  venne  of  a  homicide  that  a  witneas  should 
be  asked  the  direct  iraestioB  or  testify  in 
so  many  words  that  the  killing  took  plaee 
in  the  country;  but  it  is  sufficient  that  it 
incidentally  appears  in  the  testimony  of  wit- 
ness that  the  place  where  the  killing  occurred 
was  in  the  county. — ^People  T.  Smit^  121  CaL 
355,  53  Pac  802. 

{  139.  Intent. 

[a]  The  drawing  the  weapon,  accompanied 
by  a  threat  to  nse,  is  sufficient  to  justify 
the  jury  in  finding  an  intent  to  commit  a 
bodily  injury.— People  v.  lIcMaUn,  8'  Cal. 
647. 

[b]  In  a  prosecution  for  murder,  the  evi- 
dence reviewed,  and  held  sufficient  to  show 
that  the  assault  made.on  the  deceased  by  tbe 
defendant,  and  from  the  effects  of  which  he 
died,  was  inflicted  with  deadly  Intent. — Peo- 
ple V.  Ooslaw,  73  CaL  328,  14  Pac  788. 

[c]  On  a  trial  for  assaulting  a  police  officer 
with  intent  to  murder,  it  was  shown  that  de- 
fendant had  shot  a  mwn,  and  that  two  police 
officers  went  to  hie  saloon  to  watch  him,  whila 
the  sergeant  was  getting  information  about 
the  shooting;  that  the  sergeant,  having 
learned  that  defendant  did  tbe  shooting,  af- 
terward came  in,  and  ordered  defendant's  ar- 
rest without  a  warrant.  One  of  the  officers 
testified  that  defendant  seemed  very  nervous 
and  excited,  and  that  his  face  was  drawn  in 
a  pecular  wayj  that  "he  looked  as  if  he 
meant  business,  some  way  or  another."  The 
sergeant  testified  that  he  saw  from  defend- 
ant's actions  that  he  was  not  to  be  taken 
without  trouble,  and  that,  as  soon  as  he  or- 
dered his  arrest,  defendant  reached  for  his 
pistol,  and  fired  on  the  omcera,  wounding  one 
of  them.  Held,  that  there  was  evidence  tend- 
ing to  show  intent  to  murder,  and  therefore 
a  verdict  of  guilty  cannot  be  disturbed  for 
want  of  evidence  to  support  it. — ^People  v. 
Wilson,  117  Cal.  688,  49  Pae.  1054. 

[d]  Defendant,  who  was  a  bar-keeper,  left 
his  saloon  in  response  to  a  telephone  message, 
going  to  another  saloon,  and,  after  a  whispered 
conversation  there  with  a  person,  left,  and  in 
ten  or  fifteen  minutes  returned  to  his  saloon, 
appearine  to  be  in  a  state  of  great  excite- 
ment. He  hnrriedly  procured  a  revolver,  and 
went  to  the  baek  door,  whereupon  a  police 
officer  followed  him,  and,  seeing  deceased  in 
tbe  back  yard  with  a  revolver  in  his  band, 
went  oat,  and  ordered  him  to  throw  up  bis 
hands.  The  latter  fired  a  shot,  and  the  officer, 
after  firing  six  times  at  deceased,  dropped, 
and  went  toward  the  saloon,  saying  to  de- 
fendant, "Help  me,  and  shoot  him."  De- 
fendant emptied  his  revolver  at  deceased,  and 
then  returned,  procured  another  pistol  and 
pursued  deceased,  firing  a  number  of  times, 
deceased  falling  after  the  last  shot,  and  dy- 
ing as  the  result  of  a  ballet  hole  in  his  body. 
Held  that,  though  defeudant  may  have  pur- 
sued deceased,  and  shot  at  him,  through  a 
high  sense  of  duty  imposed  on  him  by  the 
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police  officer,  the  jarj  werfc  warranted  in 
finding  that  he  was  actuated  b7  a  murderoai 
design  to  kill  him.— People  t.  Brooke,  131  Oal. 
311,  63  Pac.  464. 

For  Autbobities  rok  Othxr  Statu: 

See  26  Cent  Dig.,  oola.  751-755,  |  478. 

S  140.  Hallcfl. 

[a]  To  conetitnte  murder  in  the  first  de- 
gree, express  malice  nanst  be  proven  aliunde, 
and  it  cannot  be  inferred  or  implied  alone 
from  the  act  done,  or  the  means  used  in  do- 
ing it.— People  T.  Martinez,  66  CaL  878,  6 
Pac.  861. 

[b]  Under  Penal  Code,  section  188,  provid- 
ing that  malice  is  implied  "when  no  consid- 
erable provooation  appears,"  the  court  prop- 
erly refused  to  instruct  to  acquit  of  murder 
on  the  ground  that  the  people  failed  to  ebovr 
an  "unlawful"  killing  or  a  killing  "with 
malice  aforethought,"  where  it  was  admit- 
ted that  deceased  was  stabbed  hy  defendant, 
and  died  from  tb,e  wound,  and  where  no  pro- 
vocation appeared  from  tbe  evidence  of  the 

froseention.— People  Knapp,  71  Cal.  1,  11 
ac  793. 

FOK  AUTHCttlTnS  noH  Oteb  Statxb: 
See  86  Cent.  Dig.,  eols.  755-760,  %  479. 

§  141.  DeUberatton  and  Premedltotien. 

[a]  On  a  prosecution  for  murder,  evidence 
held  sufficient  to  show  a  deliberate  purpose 
to  kill.—People  T.  Woods,  147  CaL  865,  81 

Pac.  652. 

[b]  On  a  prosecution  for  murder,  evidenee 

considered,  and  held  to  have  justified  a  find- 
ing that  a  part  of  the  common  design  en  the 
part  of  defendant  and  other  members  of  his 
party  was  to  resist  arrest  by  the  use  of 
pistols,  with  which  they  had  armed  them- 
selves.—People  T.  Woods,  147  Cal.  865,  81 
Pac.  652. 

[c]  The  purpose  to  kill,  essential  to  con- 
stitute murder  in  tbe  first  degree,  held  infer- 
able from  facts  reasonably  warranting  such 
inference. — People  v.  Mahateh  (Cal.  Sup.),  88 
Pac.  779. 

FOB  Authohths  noH  Othbe  Statbs: 
See  26  Cent.  Dig.,  cols.  760-767,  §  480. 

g  142.  MotiTB. 

[a]  Proof  of  motive  is  never  indispensable 
to  a  conviction. — ^People  v.  Dnrrant,  116  CaL 
208,  48  Pac  75. 

Fob  ATTTHoBims  raou  Othsb  States  : 

See  26  Cent.  Dig.,  eols.  767-769,  |  481. 

I  143.  Oonmliiloa       w  PaiUclpBttoii  la, 

OfffllUB. 

[a]  Where  the  theory  of  the  defense,  in  an 
indictment  for  murder,  is  that  the  defendant 


and  others  were  walking  peacefully  along  a 
street,  when  they  were  surprised  by  shots 
fired  by  deceased,  and  that  thereupon  defend- 
ant and  his  companions  began  firing,  and  were 
fired  at  by  deceased  and  others  with  him, 
and  that  in  the  affray  deceased  was  killed, 
but  by  whom  was  uncOrtain,  held,  this  did  not 
imply  an  admission  that  the  deceased  was 
killed  by  defendant,  nor  warrant  an  instruc- 
tion to  that  effect. — ^People  r.  Lee  Ghufik,  74 
Cal.  80,  16  Pac  322. 

[b]  In  a  trial  for  the  murder  of  a  wife  by 
her  husband,  it  appeared  that,  a  few  minutes 
before  the  lulling,  their  daughter  left  them 
in  their  bouse,  eating  at  a  table;  that,  on 
her  return,  defendant  was  trying  to  lift  da- 
ceased  from  the  floor,  and  that  she  died  im- 
mediately; that  defendant's  explanation  was 
that  he  and  deceased  had  an.  altercation,  and 
that  a  butcher  knife  which  he  threw  on  the 
table  glanced  therefrom,  and  stmek  the  de- 
ceased; that  the  relation  between  husband 
and  wife  had  been  unpleasant;  that  the  knife 
entered  the  abdomen  of  deceased,  making  an 
incision  nine  inches  long,  the  entire  length 
of  the  blade.  Held,  that  a  conviction  would 
not  be  set  aside. — People  T.  Neary,  104  CaL 
373,  37  Pac.  943. 

[c]  A  conviction  of  murder  will  not  be  dis- 
turbed on  the  ground  that  the  evidenee  con- 
elusively  shows  that  it  was  ph;Bically  im- 
possible for  defendant  to  have  fired  the  fatal 
shot,  where  defendant  himself  admits,  and 
another  witness  testifies,  that  it  was  fired  by 
him.— People  T.  Fredericks,  106  Cal.  554,  89 
Pac  944. 

[d]  It  appeared  that  defendants  had  trouble 
with  P.,  the  deceaaed,  and  his  brother,  over 
a  mine,  and,  on  the  day  of  the  homicide,  de- 
fendants told  another  brother  of  P.  that  they 
were  going  up  to  take  F.  out  of  the  mine, 
and  admonished  witness  not  to  go  near  there, 
or  warn  P.  On  the  same  day,  defendants 
told  a  witness  that  they  understood  F.  and 
his  brother  Luther  were  going  to  jump  their 
claim,  and  stated  that  they  would  see  the 
latter,  and  "make  Lute  talk  awful  pretty 
that  morning,  if  he  ^t  away,"  and,  in  a 
threatening  manner,  informed  witness  that 
he  should  not  go  up  where  F.  was.  On  both 
these  occasions,  defendants  carried  rifles. 
Later  in  the  day  they  were  seen  on  the  road 
leading  from  the  mine,  each  armed  with  a 
rifle.  Mid  F.'s  body  was  found  that  night, 
lying  in  the  door  of  a  cabin  near  the  muie, 
with  a  gunshot  wound  in  the  bead.  On  a 
knoll  which  commanded  a  view  of  tbe  cabin, 
about  thirty-six  feet  distant,  an  empty  Win- 
chester rifle  shell  was  found,  stamped  "W. 
E.  A.  Co.,  W.  C.  F.,"  and  the  figures  "40-85." 
The  rifle  carried  by  one  of  defendants  that 
night  was  also  a  Winchester,  and  when  ex- 
aimned  after  defendants'  arrast,  waa  loaded 
with  shells  stunped  in  the  same  manner  at 
the  one  found.  Held,  that  a  verdict  of  mur- 
der in  the  first  degree  was  justified.- Pe<q>lc 
T.  aibson,  106  Cal.  458,  39  Pac.  864. 

[el  One  V.  claimed  to  have  been  shot  in  am- 
bush, and  the  next  day  gathered  together  de- 
fendant and  aeveral  otken.  Th^  won  nott 
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fled  tliat  deceased  was  several  miles  away, 
and  all  (exeept  V.)  started  to  the  place  where 
T.  elaimed  to  have  been  shot.  They  were  all 
armed  and  on  horses,  except  one,  who  rode 
an  nnshod  male.  After  starting,  B.,  a  con- 
stable, deputized  C.  to  assist  him  to  arrest 
deceased,  which  they  did.  The  others  rode 
away,  leaving  defendant  and  R.  behind. 
When  deceased  was  arrested,  be  was  disarmed, 
and  the  three  started  toward  the  county  seat; 
B.  being  in  front,  deceased  next,  and  C.  in 
the  reu.  Aboat  sunset  parties  some  distance 
away  heard  three  shots  fired.  Defendant  and 
B.  went  to  T.'s  cabin,  wfaich  was  a  few  miles 
from  the  scene  of  the  murder,  and  the  next 
morning  deceased  was  found  hanging  to  a 
limb  near  where  the  shots  were  heard,  and 
three  gunshot  wounds  were  found  on  the  body. 
The  surroundings  showed  that  two  horses  and 
an  nnshod  mule  had  been  tied  to  the  brash. 
B.'s  mule  was  unshod.  Defendant  had  made 
repeated  threats  against  deceased  several 
months  prior  to  the  murder.  Held,  that  soeh 
state  of  facts  justified  the  jury  in  finding  the 
existence  of  a  conspiracy  to  murder  deceased, 
and  that  the  murder  was  the  consummation  of 
the  conspiracy. — ^People  T.  Oregory,  120  CaL 
16,  52  Pac  41. 

[f]  One  aceased  of  murder,  on  the  day  of 
the  killing,  borrowed  a  shotgun  and  four 
shells,  stating  his  purpose  was  to  shoot  squir- 
rels. He  used  two  of  the  shells  in  shooting 
squirrels.  Between  5  and  6  o  'clock  of  the 
same  day  a  Chinese  laundryman,  with  his 
laundry,  went  into  the  house  where  accused 
boardec^  and  never  came  out.  Next  day  his 
body  was  found  concealed  beneath  the  floor 
of  the  house.  Death  had  resulted  from  two 
shotgun  wounds  inflicted  with  the  borrowed 
gun  and  two  of  the  borrowed  shells.  Gun- 
shots, coming  from  the  house,  were  heard 
about  the  time  the  Chinaman  was  at  the 
house.  Accused  was  seen  at  the  house 
shortly  after  the  shots  were  heard.  The 
owner  of  the  house,  who  was  absent  that  day, 
returned  to  his  house  drunk  between  7  and  8 
o'clock  that  night.  Accused  made  false  state- 
ments when  questioned  by  the  officers  after 
the  killing,  and  made  a  bold  attempt  to  escape 
from  their  custody.  Held  sufficient  to  sustain 
a  conviction  of  murder  in  the  second  degree. 
People  V.  Clarke,  130  Cal.  642,  63  Pac.  138. 

[g]  Deceased  was  shot  at  by  a  policeman, 
who  testified  that  his  revolver  was  of  a  44- 
caliber,  whereupon  defendant  pursued  de- 
ceased, firing  a  number  of  shots  at  him  with 
what  his  close  friends  testified  was  a  41- 
caliber  pistoL  The  pursuit  lasted  four  or 
flve  blocks,  and  it  was  shown  that  after  de- 
fendant fired  the  last  shot  deceased  threw 
np  his  hands,  and  exclaimed,  "Oh,  my  Godl" 
and  that  he  was  found  lying  a  short  distance 
from  where  he  made  the  exclamation.  On  ex- 
amination it  was  found  that  deceased  was 
hit  by  only  one  bullet,  which  was  of  a  44- 
caliber.  Held  sufficient  to  show  that  de- 
ceased was  killed  by  defendant,  though  there 
was  no  positive  evidence  that  he  had  a^  44- 
ealiber  pistol,  since  the  jury  were  not  obliged 
to  believe  everything  to  which  defendant's 
close  friends  testified.— People  t.  Brooks,  131 
CaL  811,  63  Pac.  404. 
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[h]  Deceased  was  found  among  the  ruins  of 
his  house,  a  great  deal  of  his  body  consumed 
by  fire.  Traeka  of  a  horse  were  discovered 
near  the  burned  house,  which,  though  not 
owned  by  defendant,  had  been  in  his  posses- 
sion a  few  days  before.  There  was  evidence 
that  a  purse  found  on  defendant  had  been 
the  property  of  deceased,  though  it  was  not 
clearly  identified,  and  some  evidence  that  de- 
fendant had  been  seen  carrying  a  gun  which 
had  belonged  to  deeeased,  though  he  was  not 
clearly  identified  as  the  person  seen  with  it. 
An  Indian,  a  comparative  stranger  to  defend- 
ant, who  was  also  an  Indian,  testified  that  de- 
fendant confessed  to  bim  that  he  killed  de- 
eeased. Held,  that  a  refusal  of  a  new  trial 
cannot  be  set  aside  on  appeal,  since  it  cannot 
be  said,  as  matter  of  law,  that  there  was  no 
evidence  to  sustain  a  conviction  of  murder 
in  the  flrst  degree.— People  t.  Tapia,  131  CaL 
047,  63  Pae.  1001. 

[i]  The  state  contended  that  accused  was 
guilty  of  manslaughter,  in  that,  knowing  that 
deceased  had  such  an  appetite  for  whisky 
that  his  death  would  result  from  an  unre- 
strained use  of  it,  gave  it  to  him  for  the 
purpose  of  causing  death,  or  so  carelessly  as 
to  amount' to  criminal  negligence.  Deceased 
boarded  at  defendant's  hotel,  and  on  being 
taken  ill  was  cared  for  by  defendant.  The 
physician  instructed  defendant  to  give  a  cer- 
tain small  quantity  of  whisky.  Deceased  was 
intoxicated  when  the  physician  first  called, 
but  he  never  saw  deceased  intoxicated  there- 
after. His  stomach  would  not  retain  liquor. 
Defendant  knew  that  deceased  could  not 
drink  with  safety.  At  one  time  during  the 
illness  a  flask  of  whisky  was  in  a  drawer  in 
deceased's  room,  but  not  where  he  could  get 
it,  and  once  when  the  physician  asked  for 
whisky  accused  took  a  flask  from  under  the 
mattress,  but  did  so  with  no  attempt  to  con- 
ceal from  whence  it  was  taken.  At  the  time 
deceased  was  too  weak  to  get  ont  of  bed. 
Before  the  doctor  was  sent  for,  deeeased 
drew  a  check  for  two  thousand  dollars  in 
favor  of  accused,  which  he  immediately  tried 
to  cash,  but  deceased  subsequently  disclaimed 
knowledge  of  the  check,  and  refused  to  pro- 
vide for  defendant  in  his  will,  as  urged  to 
do  by  defendant.  Held,  that  the  evidence 
waa  insufficient  to  sustain  the  verdict. — Peo- 
ple V.  Anderson,  131  CaL  852,  03  Pac.  668. 

[j]  Though  the  only  tangible  evidence 
against  defendant  is  the  dying  declaration  of 
decedent,  and  bis  own  silence  when  accused, 
it  cannot  be  said  on  appeal  that,  as  a  matter 
of  law,  such  evidence  is  insufficient  to  sup- 
port a  verdict  of  guilty. — People  v.  Amaya, 
134  Cal.  531,  66  Pac.  794. 

[k]  The  external  marks  and  bruises  about 
deceased,  who  was  an  old  woman,  living 
alone,  and  the  condition  of  her  clothing  and 
person,  showed  she  was  strangled  in  resisting 
a  rape.  The  eirenmstantial  evidence  against 
accused  showed  his  presence  at  deceased's 
home;  and  a  witness  stated  that  accused,  who 
had  been  drinking,  said  repeatedly  that  he 
proposed  to  sleep  with  deceased  that  night, 
or  choke  her  to  death,  and  on  leaving  witness 
he  went  in  the  direction  of  her  house.  Ac- 
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cosed  relied  on  Ub  nncorroborated  evidence, 
with  testimony  to  discredit  sach  witness. 
Held  sufficient  to  justify  a  conviction  for  the 
murder  of  deceased. — ^People  T.  Wheeloek, 
136  Cal.  xix,  68  Pao.  679. 

[1]  Evidence  on  a  prosecution  for  murder  in 
the  first  degree  examined,  and  held  to  so 
identify  accused  as  the  one  who  committed 
the  murder  as  to  sustain  a  verdict  of  guilty. 
People  V.  Buckley,  143  Cal.  375,  77  Pac.  169. 

[m]  In  homicide,  evidence  held  suffic'  nt  to 
sustain  a  conviction  on  the  theory  of  a  con- 
spiracy between  defendant  and  others  with 
the  one  who  aetnally  did  the  killing.-~People 
Horan,  144  Cal.  48,  77  Pae.  777. 

Tom  AuTHoumB  ntOH  Othzb  States; 

See  26  Cant.  Dig.,  -coll.  760-811,  §§  488- 
493. 


I  144.  Oommlasioii  or  Atteavt  to  Oommit 
Otlter  Offome. 

[a]  Evidence  in  a  murder  ease  held  suffi- 
cient to  warrant  a  finding  of  a  conspiracy 
between  defendant  and  others  to  rob  de- 
ceased, and  the  participation,  directly  or  in- 
directly, of  defendant  in  the  killing  in  the 
execution  of  the  robbery. — People  v.  Law- 
rence, 143  Cal.  148,  76  Pae.  893. 

[b]  Evidence  held  sufficient  to  sustain  a 
verdict  of  murder  in  the  second  degree,  caused 
by  the  performance  of  an  abortion. — People 
T.  Balkwell,  143  Cal.  259,  76  Pac  1017. 

[e]  In  a  prosecution  for  murder,  evidence 
held  to  sustain  a  finding  that  the  homicide 
was  committed  in  carrying  out  a  conspiracy 
to  escape  from  prison,  to  which  defendant 
was  a  party. — People  t.  Eldridge,  147  CaL 
782,  82  Pae.  442. 

FOB  AUTHOBITIIS  IVOU  OTHER  STATES: 

Bee  26  Cent.  Dig.,  cols.  812-814,  §  494. 

§  146.   Meana  or  Oanso  of  Death. 

[a]  Keaaonable  doubt  as  to  whether  de- 
ceased died  of  wound  inflicted  by  defendant, 
entitles  to  acquittal.— People  v.  Woody,  45 
Cal.  289. 

[b]  If  two  shots  were  fired  at  deceased  at 
same  time  by  persons  not  in  conspiracy,  de- 
fendant is  entitled  to  benefit  of  a  doubt  as 
to  which  shot  killed.— People  v.  Woody,  45 
Cal.  289. 

!  [cj  Evidence  reviewed  and  held  to  sustain 
j  conclusion  that  girl  was  strangled  to  death 

by  defendant.— People  v.  Durrant,  116  Gal. 

201-207,  48  Pae.  75. 

[d]  On  a  trial  for  mnrder,  there  was  evi- 
dence that  deceased,  a  woman,  was  subject 
to  epileptic  fits,  particularly  when  under  the 
influence  of  alcohol;  that  defendant  and  de- 
ceased were  out  driving  together  while  in- 
toxicated, and  that  defendant  drove  home 
about  8  o'eloek  in  the  morning  with  the 


dead  bod^  of  deceased  by  his  side,  her  head 
against  bis  breast,  and  partly  covered  by  a 
buggy  robe,  while  her  clothing  was  torn,  in- 
dicating a  struggle  on  the  ground;  that  an 
autopsy  revealed  appearances  which,  accord- 
ing to  some  of  the  medical  testimony,  in- 
dicated strangulation,  but  which  other  ex- 
perts claimed  were  not  inconsistent  with  the 
theory  that  she  died  from  the  effects  of  an 
epileptic  fit,  or  from  slow  suffocation  by  the 
buggy  robe.  Held,  that  there  was  sufficient 
evidence  to  support  a  verdict  of  murder  in 
the  second  degree. — ^People  v.  Cole,  127  CaL 
645,  59  Pae.  984. 

FOB  AUTHOBITIES  FBOM  OTHKB  STATES: 

See  26  Cent.  Dig.,  cols.  814-820,  §§  495- 
499.  ' 

§  146.  Passion  and  ProvocatloSL 

[a]  General  doctrine  appears  to  be  that  If 
a  jury  should  find  the  fact  that  the  prisoner 
made  a  felonious  assault  upon  the  deceased 
with  an  unlawful  weapon,  inflicting  a  mortal 
wound,  which  produced  instant  death,  and 
that  there  was  some  evidence  tending  to 
prove  that  such  wound  was  given  in  the  heat 
of  blood,  in  sudden  and  mutual  combat,  but 
that  the  proof  of  such  fact  did  not  preponder- 
ate over  the  proof  against  it,  though  it  raised 
some  doubt  in  their  minds  that  the  matter  of 
extenuation  would  not  be  sufficiently  made 
out,  the  judgment  of  the  court  would  be 
against  the  prisoner  for  the  higher  offense. 
People  V.  Milgate,  5  Cal.  127. 

[b]  In  a  prosecution  for  murder,  evidence 
that  at  the  time  of  the  killing  a  witness  ob- 
served a  scratch  or  cut  on  defendant 's 
knuckle  is  not  sufficient  to  reduce  the  kill- 
ing to  manslaughter. — People  v.  Boberta,  6 
Cal.  214. 

XHn  AuTKnima  veoh  Other  States: 
See  26  Cent  Dig.,  cols.  823-829,  §  502. 

§  147.  Ezeiue  01  Jnstlflcatlon. 

[a]  Instruction  asked  for,  on  a  trial  for 
murder,  "that  if  the  jury  have  a  reasonable 
doubt  whether  the  killing  was  in  the  heat 
of  passion,  created  by  great  provocation,  etc., 
or  in  self-defense,  they  should  acquit,"  was 
properly  refused,  because,  as  the  onus  pro- 
band! is  on  the  defendant,  the  guilt  cannot 
be  disproved  by  a  doubt,  but  only  by  pre- 
ponderance of  testimony. — People  v.  Stone- 
oifer,  6  Csl.  405. 

[b]  If,  on  a  trial  for  murder,  there  is  any 
evidence  on  the  part  of  the  prosecution  tend- 
ing to  show  a  state  of  facts  which  will  justify 
the  killing,  or  reduce  the  offense  to  man- 
slaughter, it  is  error  for  the  court  to  instruct 
the  jury  that  the  burden  of  proof  is  laid  oa 
the  prisoner  of  disproving  his  guilt,  and  that 
he  must  do  this  by  preponderating  evidence. 
People  V.  West,  49  Cal.  610. 

[c]  Burden  is  on  accused  to  prove  justifica- 
tion, mitigation  or  excuse,  but  be  is  not  Iniund 
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to  proT0  them  by  preponderance  of  eridenee; 
he  is  only  bound  to  establish  reasonable  donbt 
of  guilt  (overruling  61  Cal.  395;  63  Cal.  422.) 
People  T.  Bushton,  80  CaL  164,  16S,  28  Pae. 
482. 

[dj  An  Instrnetion  that  defendant  must  show 
mitigating  eireumstaneea  hj  *'a  weponder- 
anee  of  evidenee"  is  erroneooa.— People  t. 
Elliott,  80  CaL  296,  22  Pae.  807. 

[e]  Accused  is  not  bonnd  to  prore  eiretun- 
stances  in  mitigation  or  justification  hj  pre- 
ponderance of  evidenee. — ^People  t.  Lanaffan, 
81  Cal.  142,  22  Pac  482. 

[f]  Borden  of  proving  mitigation  does  not 
require  such  proof  br  preponderanee.— Peo^de 
T.  Boding,  88  Cal.  8&,  88  Pae.  421. 

[g]  An  inatmction,  in  the  trial  of  a  de- 
fendant for  murder,  that,  when  the  aet  of 
killing  has  been  proved,  the  burden  of  prov- 
ing Justification  devolves  on  the  defendant, 
and  it  must  be  established  hj  a  preponderance 
of  the  evidence,  is  erroneous. — People  T.  Mar- 
shall, 112  Cal.  422,  44  Pae.  718. 

[h]  In  a  prosecution  for  murder  caused  hy 
the  performance  of  an  abortion,  evidence 
held  suCBcient  to  show  that  the  abortion  was 
not  necessary  to  preserve  the  life  of  deceased. 
People  T.  Balkwell,  143  CaL  259,  76  Pae.  1017. 

POS  AUTHOBlTins  raOM  OTHEB  STATK8: 

See  £6  Cent  Dig.,  cols.  830,  831,  §  604. 

S  148.  Self-defense. 

[a]  On  a  trial  for  murder  the  evidence  was 
conflicting  as  to  whether  defendant  or  de- 
ceased started  the  difficulty  in  which  defend- 
ant was  knocked  down  and  roughly  handled 
by  deceased  and  another.  Deceased  finely 
let  defendant  get  np  on  his  saying  lie  had 
enongh,  and  did  not  want  to  fight.  There 
was  evidence  that  deceased  afterward  started 
to  look  for  his  hat,  and,  while  so  doing,  and 
making  no  further  hostile  demonstration  to- 
ward defendant,  the  latter  suddenly  drew 
a  pistol,  and  fired  the  fatal  shot.  Defend- 
ant's evidence  was  that  deceased  continued 
to  challenge  him  to  fight,  and  was  advancing 
on  him  in  a  menacing  manner  when  defend- 
ant shot.  Deceased  waa  not  armed,  and  made 
no  attempt  to  use  a  weapon;  but  he  over- 
matched defendant  in  size  and  strength. 
Held,  that  the  evidence  supported  a  verdict 
of  manslaughter. — People  t.  Brittan,  118  CaL 
409,  60  Pac.  664. 

[b]  i'enal  Code,  section  llOS,  provides  that 
on  a  trial  for  murder,  where  the  killing  by  de- 
fendant is  proven,  the  burden  of  proving 
mitigation  or  justification  devolves  on  him, 
nnless  the  prosecution's  proof  tends  to  show 
that  the  crime  is  equivalent  to  manslaughter, 
or  that  he  was  justified  or  excused.  By  Code 
mt  Civil  Procedure,  section  2061,  subdivision 
2,  jurors  are  not  bound  to  decide  in  con- 
formity with  the  declarations  of  any  number 
of  witnesses  which  do  not  produce  convic- 
tion in  their  minds  against  a  presumption. 
Held,  that  where  the  killing  by  the  def«Bd- 


ant  was  clearly  proven,  and  his  evidence 
made  out  a  ease  of  self-defense,  uncontra- 
dicted OB  any  essential  matter  by  any  other 
positive  evidence,  and  no  circumstances  to 
bring  the  ease  within  the  exception  contem- 
plated by  section  1105  were  shown  in  the 
prosecution's  evidence,  and  he  was  convicted 
of  manslaughter,  the  verdict  will  not  be  dis- 
turbed on  the  ground  that  it  waa  against  the 
evidence,  since  it  was  for  the  jury  to  decide 
whether  he  had  overcome  the  burden  imposed 
on  him  by  said  section  1105. — ^Peo[de  v.  Mil- 
ner,  122  Cal.  171,  54  Pac.  833. 

[e]  Defendant  admitted  a  voluntary  killing, 
but  alleged  self-defense.  There  were  no  eye- 
witnesses, but  one  who  heard  the  shooting 
corroborated  defendant's  account,  to  the  ef- 
fect that  there  were  two  light  shots,  followed 
by  one  heavy  one;  deceased  naing  a  pistol, 
and  defendant  a  rifle.  The  state's  theories 
were  unsupported  by  the  evidence;  their  only 
force  being  negative,  as  furnishing  a  possible 
explanation  of  circumstances  and  testimony, 
which,  viewed  otherwise,  tended  to  establish 
innocence.  In  a  letter  written  by  defendant 
shortly  before  incarceration,  containing  a 
brief  account  of  the  affair,  he  made  no  men- 
tion of  deceased's  attempt  to  draw  his  pistol, 
as  he  testified  to  on  the  trial.  At  the  autopsy 
he  stated  that  he  stood  on  deceased's  right, 
while  on  the  trial  he  stated  that  he  stood  on 
the  left  side.  The  antopsic  surgeon  first  con- 
cluded that  the  ball  entered  on  the  left  side, 
but  afterwards  testified  that  it  entered  on 
the  right.  The  evidence  on  this  point  was 
conflicting.  Held,  that  the  jury  might  dis- 
regard the  claim  of  self-defense,  and  return 
a  verdict  of  guilty. — People  T.  Phelan,  123 
CaL  551,  56  Pae.  424. 

[d]  Defendant  leased  a  raneh  to  decedent, 
reserving  a  portion  of  the  premises  for  his 
own  use.  Serious  differences  soon  arose  as  to 
defendant's  right  to  occupy  a  certain  bed- 
room, and  decedent  commenced  an  action 
for  damages.  Thereafter  decedent  forbade 
defendant's  using  a  well  on  the  premises. 
Words  ensued,  and  decedent's  wife  joined  in 
the  quarrel.  The  prosecution 's  evidence 
tended  to  sbow  that  defendant  used  indecent 
language,  and  said  that  he  had  seen  the  wife 
before  she  came  to  the  ranch.  Defendant 
turned  to  leave,  but  decedent  and  his  wife 
followed  him,  decedent  having  a  large  stone 
in  his  hand.  Decedent  demanded  to  know 
where  defendant  had  seen  his  wife.  De- 
fendant thereupon  drew  a  pistol  and  com- 
menced shooting.  His  first  bullet  passed 
through  decedent's  thigh.  Decedent  turned 
to  run,  dropping  the  stone,  but  before  he 
had  moved  perceptibly  was  shot  dead.  A 
witness  for  the  prosecution  testified  that  de- 
fendant a  week  before  the  homicide  threatened 
to  "put  decedent  where  the  dogs  would  not 
bark  at  him."  Defendant  denied  that  he 
had  used  any  indecent  language,  and  testi- 
fied that  he  had  been  warned  to  carry  a 
pistol,  and  that  he  shot  only  because  he 
thought  himself  in  imminent  danger.  Held 
that,  though  the  evidence  was  eonfiicting,  it 
waa  sufficient  to  support  a  conviction  for 
murder  in  the  first  degree. — People  t.  Emer- 
son, 130  CaL  562,  68  Pae.  1069. 
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^  [e]  Evidence  in  a  mnrder  prosecution  exam- 
Ined,  and  held  to  sustain  a  verOiet  of  guilty 
in  the  second  degree,  not  wit  hst  audi  vg  the 
defense  that  the  lulling  waa  in  self-defense. 
People  T.  Adanu,  137  Cal.  580,  70  Pae.  662. 

[f]  Defendant,  deceased,  and  others  were 
playing  poker.  In  the  middle  of  a  deal,  de- 
fendant, who  snspected  deceased  of  having 
played  unfairly,  called  him  "a  son  of  a 
bitch."  Deceased  responded  that  defendant 
was  a  liar,  and  with  that  arose  from  his  chair, 
his  arms  bangiDg  loosely  by  his  side.  As  he 
did  so,  defendant  shot  him  twice.  Held  to 
sufficiently  countervail  defendant's  plea  of 
self-defense,  and  to  sustain  his  conviction  of 
mnrder  in  the  first  degree. — ^People  v.  Dob- 
bins, 138  Cal.  694,  72  Pac.  339. 

[g]  The  fact  of  danger  to  life  and  limb  need 
not  be  shown  beyond  a  reasonable  donbt. 
People  V.  Lee,  8  Pae.  685. 

F(n  AuvHOBims  iboh  Othib  States: 

Bee  26  Cent.  Dig.,  oola.  832-848,  §|  S07- 


I  149.   Acddental  Killing. 

[a]  In  a  nmrder  ease,  the  court  properly  re- 
fused to  charge  that  if  defendant  drew  his 
pistol  with  no  intention  of  shooting,  unless 
it  became  necessary,  and  in  the  scuffle  which 
ensued  the  pistol  went  off  accidentally,  the 
jury  must  acquit,  where  there  was  no  testi- 
mony tending  to  show  that  the  pistol  was 
accidentally  discharged. — People  v.  Hurley, 
8  Cal.  390. 

[b]  Where  defendant  claims  to  have  killed 
deceased  accidentally  he  is  only  bound,  under 
Penal  Code,  section  1105,  which  provides  that, 
"upon  a  trial  for  murder,  the  commission  oi 
the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  circumstances  of  miti- 
gation, or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter,  or 
that  the  defendant  was  justifiable  or  excus- 
able," to  produce  such  evidence  as  will  create 
in  the  minds  of  the  jury  a  reasonable  donbt 
of  hie  guilt  of  the  offense  charged,  and  it 
was  error  to  charge  that,  "when  the  killing 
is  proved  beyond  a  reasonable  doubt,  the 
defendant  must  make  out  his  case  in  mitiga- 
tion to  excuse  or  justify  it  by  some  stronger 
proof  in  some  appreciable  degree  than  the 
proof  of  the  prosecution.  The  burden  of 
proof  changes,  and  the  proof  on  the  part  of 
the  defendant  must  be  in  some  degree  stronger 
than  the  proof  on  the  other  side." — People 
V.  Busbton,  80  Cal.  160,  28  Pae.  127,  549; 
People  T.  Lanagan,  81  Cal.  148,  28  Pae.  482. 

FOB  AUTHOSmKS  FBOU  OTHKB  STATES: 

Bee  26  Cent.  Dig.,  eols.  843-845,  |  518. 

§  160.  Degrees— Mnrder  <a  MaPBlanghtsr. 

[a]  If,  on  a  trial  for  murder,  the  evidence 
of  the  prosecution  shows  that,  while  the  de- 
ceased was  walking  on  the  street,  unarmed. 


one  of  the  defendants  Itred  a  pistol  at  him 
from  behind,  and  that  the  deceased  then 
seized  bold  of  him,  and  the  other  defendant 
came  out  of  a  building  and  shot  him  in  the 
back,  and  that  then  the  first-named  defend- 
ant shot  him  in  the  neck,  killing  him,  such 
evidence  does  not  tend  to  show  that  the 
crime  was  manslaughter,  or  that  it  was  ex- 
cusable of  justifiable. — ^People  r.  Ah  Eong, 
49  CaL  6,  . 

[b]  Facts  reviewed  and  held  sufficient  to 
.sustain  conviction  for  murder. — ^People 
Gregory,  120  Cal.  18,  19,  62  Pac.  41. 

[c]  Shortly  prior  to  the  killing,  accused  had 
a  fight  with  deceased  and  his  eon,  during 
which  accused  threatened  to  get  his  gun.  Be- 
ing separated,  accused  went  to  the  house, 
uid,  on  seeing  a  man  coming  toward  it,  pro- 
cured a  gun  and  extra  shells,  and  awaited 
the  arrival  of  the  man,  who  turned  out  to  be 
deceased.  An  altercation  arose,  and,  when 
a  distance  of  several  paces  divided  them,  ac- 
cused told  deceased  to  come  no  nearer,  which 
command  being  unheeded,  he  shot  him. 
Held,  that  a  verdict  of  murder  would  not 
■be  disturbed,  since  the  question  whether  the 
two  affr^s  were  separate  and  distinct  en- 
counters was  for  the  jarr. — ^People  v.  Worth* 
ington,  122  Gal.  583,  55  Pae.  396. 

[d]  Deceased  inclosed  a  road  crossing  his 
premises,  and  threatened  to  kill  accused  if 
they  attempted  to  pass  over  it.  Shortly 
thereafter  accused,  armed  with  guns,  started 
to  pass  over  the  road  in  a  wagon,  cutting  the 
fence.  Deceased  left  his  plow,  went  to  the 
house,  and  secured  a  rifle.  Accused  were 
about  two  hundred  feet  away,  each  with  a 
gun  in  his  hand.  Deceased  started  from  the 
house  toward  a  tree  some  distance  in  front 
of  accused  and  near  the  road.  There  was 
evidence  that  accused  ordered  deceased  to 
stop  and  drop  his  rifle,  and  that  he  ordered 
accused  to  turn  and  retrace  their  steps.  Am 
deceased  was  about  to  pass  behind  the  tree, 
and  while  about  nineteen  feet  from  it,  ac- 
cused fired  at  him  and  killed  him,  they  being 
sixty-five  feet  distant.  The  evidence  justi- 
fied the  jury  in  saying  deceased  did  not  have 
his  rifle  pointed  at  accused  at  the  time.  Held 
to  sustain  verdict  of  manslaughter. — ^People 
T.  Harris,  125  CaL  94,  57  Pae.  780. 

[e]  Evidence  in  homicide  case  held  suffleient 
not  only  to  sustain  the  conviction  of  man- 
slaughter, but  to  have  warranted  a  convic- 
tion of  murder. — People  t.  Cebnlla,  187  CaL 
814,  70  Pac.  181. 

[f]  Where  it  appears  that  the  defendant, 
who  made  the  first  assault,  received  a  knife 
wound  and  retreated  from  the  deceased,  the 
question  whether  he  then  in  good  faith  aban- 
doned the  combat,  or  whether  he  continued 
desirous  to  renew  it  on  the  first  opportunity, 
was  material  in  determining  his  right  of  seu- 
defense;  and  where  the  evidence  shows  he 
continued  ready  and  rsnewed  it  on  the  first 
opportunity,  when  the  deceased  waa  killed, 
it  is  sufficient  to  sustain  conviction  for  man* 
slaughter.— -People  v.  Beed,  58  Pac  68S. 
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[g]  In  a  prosecution  for  homicide,  evidence 
beld  to  sustain  a  cooTictioQ  of  manslaughter. 
People  T.  Oallanar  (Cal.  App.),  86  Pac.  814. 

[h]  In  a  prosecution  for  homicide,  evidenee 
held  to  justify  an  inatruction  on  man- 
slaughter.— People  T.  Oallanar  (Cal.  App.),  86 
Pae.  814. 

FOK  AUTHOEinxs  raoH  Otheb  States  I 

See  26  Cent.  Dig.,  coIb.  849-888,  ||  615- 


§  151.   Mnrder  In  Plist  Degree. 

[a]  On  the  trial  of  an  indictment  for  mur- 
der, where  the  only  extenuating  circum- 
stances were  those  sworn  to  by  defendant, 
aad  some  of  those  were  improbable,  evidence 
of  prior  ill-feeling  and  threats  on  the  part 
of  defendant  toward  deceased,  held  to  justify 
a  verdict  of  murder  in  the  first  degree. — 
People  V.  Bezy,  73  Cal.  186,  14  Pat  687. 

[b]  Accused  and  deceased,  a  woman,  lived 
together.  They  quarreled,  and  deceased  took 
refuge  with  a  neighbor,  accused  following, 
and  attempted  to  stab  her  with  a  large 
pocket  knife.  He  left,  tlireatening  to  return 
and  take  her.  He  stated  to  several  that  he 
would  return  and  kill  her.  Several  days  later 
he  returned,  and  tried  to  get  her  to  go  home 
with  him,  and,  on  her  refusing,  drew  a  knife 
thirteen  inches  long,  and  started  after  her, 
■he  Bereaming  and  running  oat  of  the  door, 
where  she  fell.  Aecneed  cut  at  her,  and  she 
turned  over  face  downward,  whereupon  he 

S laced  his  foot  on  her,  and  stabbed  her  to 
oath,  and  fled.  He  afterward  acknowledged 
the  crime  to  several.  His  only  defense  was 
certificates  of  good  character.  Held  to  jus- 
tify a  verdict  of  murder,  with  infliction  of 
the  death  penalty. — People  v.  Chaves,  122  Cal. 
134,  54  Pae.  596. 

[c]  Defendant,  deceased  and  others  were 
playing  poker.  In  the  middle  of  a  deal,  de- 
fendant, who  suspected  deceased  of  having 
played  unfairly,  called  him  "a  son  of  a 
biteh."  Deceased  responded  that  defendant 
was  a  liar,  and  with  that  arose  from  his  chair, 
him  arma  hanging  loosely  by  hia  side.  As  he 
did  BO,  defendant  shot  him  twice.  Held  to 
sufiSciently  countervail  defendant's  plea  of 
self-defense,  and  to  sustain  his  conviction  of 
murder  in  the  first  degree. — People  t.  Dob- 
bins, 138  Cal.  695,  72  Pac.  339. 

[d]  On  a  prosecution  for  murder,  evidence 
held  to  warrant  the  jury  in  finding  that  de- 
fendant was  deliberately  murdered. — People 
V.  "Woods,  147  Cal.  265,  81  Pac.  652. 

[e]  On  a  prosecution  for  murder,  evidence 
considered,  and  held  to  warrant  a  verdict  of 
mnrder  in  the  first  degree. — ^People  t.  Woods, 
147  Cal.  265,  81  Pac.  652. 

[f]  Where  the  evidence  shows  a  felonions 
assault  by  the  defendant  upon  the  deceaaed 
with  a  large  knife,  an  attempt  by  the  de- 
ceased to  resist  snch  an  attack,  and  then  a 
ferocious  pursuit  by  the  defendant  of  his 
nnarmed  victiia  for  eighty  or  tme  hundred 


feet,  cutting  at  him  with  a  knife,  and  inflict- 
ing on  him  wounds  from  which  he  died  in  a 
few  mioDtes,  a  verdict  of  murder  in  the  first 
degree  will  be  sostained. — People  T.  SUvas, 
6  Pac.  246. 

[g]  In  a  prosecution  for  homicide,  evidence 
held  sufficient  to  sustain  a  conviction  of 
murder  in  the  first  degree. — Peopto  v.  Weber 
(Cal.  Sup.),  86  Pac.  671. 

[b]  Evidence  on  a  trial  for  homicide  held  to 
support  a  coDviction  of  murder  in  the  first  de- 
gree.—People  T.  Peld  (CaL  Sup.),  86  Pae. 
1100. 


§  162.   Mnrder  In  Second  Degree. 

[a]  Defendant  and  deceased  were  playing 
cards  in  a  room  adjoining  a  saloon,  and  de- 
ceased claimed  that  defendant  had  cheated, 
and  took  some  monejf  won  by  defendant. 
Defendant  followed  deceased  into  the  saloon, 
and  demanded  a  return  of  the  money,  which 
deceased  refused.  Defendant  declined  to 
drink  with  deceaaed,  and,  after  the  latter  re- 
turned to  the  card  room,  bought  a  drink  for 
himself,  and  remarked  to  the  bartender  that 
it  might  be  the  last  he  would  ever  drink,  and 
then,  drawing  his  pistol,  went  toward  the 
door,  and  said  to  deceased,  "Give  me  back 
my  money,  or  I'll  shoot  yon,"  and  deceased 
replied,  "Shoot,"  whereupon  defendant  shot 
the  deceased  as  the  latter  stood  with  his 
hand  near  his  hip  pocket.  Held  to  support 
a  verdict  of  mnrder  in  the  second  degree. — 
People  V.  Grimes,  182  CaL  SO,  64  Pac.  101. 

[b]  On  a  prosecution  for  mnrder,  evidence 
held  sufficient  to  sustain  a  conviction  of  mur- 
der in  the  second  degree. — People  v.  Heart, 
1  Cal.  App.  166,  81  Pac.  1018. 

[c]  Evidence  on  a  trial  for  murder  held  to 
support  a  conviction  of  murder  in  the  second 
degree.— Pe<^le  v.  Fitzgerald  (CaL  App.),  62 
Pae.  659. 


§  163.   Assault  with  Intent  to  EllL 

[a]  For  the  purpose  of  determining  whether 
the  assault  was  made  with  intent  to  murder, 
the  character  of  the  instrument  used,  the 
manner  in  which  it  was  used,  and  the  pur- 
pose to  be  accomplished  are  all  to  be  con- 
sidered; and  where  it  appears  that  a  pur- 
pose to  kill  the  deputy  with  a  deadly  weapon 
might  have  been  formed  to  avoid  alarm  and 
pursuit  in  the  attempt  to  escape,  it  cannot 
be  said  the  verdict  of  guilty  was  not  justi- 
fied by  the  evidence. — Peoole  v.  Yalliere,  123 
Cal.  576,  56  Pac.  433. 

[b]  Testimony  of  a  physician  that  a  stock- 
ing filled  with  salt  and  plaster,  with  which 
defendant  had  assaulted  his  jailer  in  an  at- 
tempt to  escape,  was  capable  of  producing 
death  if  used  on  certain  portions  of  the  body, 
is  sufficient,  when  submitted  with  proper  ia- 
BtructioD,  to  sustain  a  finding  that  it  is  a 
deadlv  weapon. — People  v.  Yalliere,  123  CaL 
576,  56  Pac.  433. 

[c]  On  a  trial  for  assault  with  intent  to 
mnraer,  evidence  held  to  snstain  a  verdiet 
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of  cODTietion.— People  t.  OwenB  (Cal.  App,). 
86  Pml  980.  ^ 

FCtt  AiiTHcnmn  roh  Otbkb  States: 

See  28  Cent  Dig.,  eoli.  896-904,  §§  643- 


Tn.  TBIAL. 

A.  CoDdact  of  Trial,  S§  154-169. 

B.  QuestioDB  for  Court  and  Jniy,  81  160-186. 

C.  InBtni«tiou,  Sfi  107-194. 

D.  Tardiet,  ||  195-198. 

A.   CONDUCT  OF  TBIAL. 

OOND0OT  OF  TRIAL  IN  GENERAL,  |  184. 

ARGUUENT  OF  OOUNSEU  I 

LIMITING   AROnUBNT,    |  15«. 

VIEW  or  PLACE  OF  HOHIOIDE,  1  157. 

BEOEPTION  OP  ETIDBNOE,  |  168. 

  COHPELLINO    GALLING    OP  BTB-WIT- 

HBSBES,  i  159. 

§  164.  Condnot  of  Trial  in  Oeneral. 

[a]  In  favor  of  life  the  strictest  rule,  which 
has  any  sound  reason  to  sustain  it,  will  not 
be  relaxed.— People     Eohler,  5  Cal.  72. 

[b]  There  is  no  error  in  allowing  the  jury 
to  go  to  the  front  of  the  courtroom  without 
the  prisoner  to  view  a  bug^  alleged  to  be 
the  one  used  by  defendant  and  deceased 
at  the  time  of  the  liomicide.~-People  t.  Bon- 
ney,  19  Cal.  426. 

[c]  In  trial  of  capital  cases  eoari  should 
exercise  great  care  to  see  that  defendant  has 
fair  and  impartial  trial  and  that  every 
facility  to  that  end  is  afforded  him. — ^People 
T.  EUiot,  80  Cal.  299,  22  Pae.  207. 

FOB  AnTHOums  raou  Othes  Statbs; 
See  26  Cent.  Big.,  cols.  906-908,  |  554. 

§  166.  Argnment  of  OouueL 

[a]  On  a  murder  trial,  where  two  counsel 
on  each  side  argue  the  case,  they  must  speak 
alternately;  and  if  the  prosecution  open,  the 
defense  has  a  right  to  the  close,  and  it  ia  er- 
ror to  refuse  an  application  for  leave  to  do  so. 
People  V.  Fair,  43  Cal.  137. 

[b]  The  amendments  of  1854  to  sections 
362  and  363  of  the  Criminal  Practice  Act,  pro- 
viding that  in  criminal  trials  the  prosecution 
must  open  and  may  conclude  the  argument, 
but  that  this  order  may,  by  permission  of  the 
court,  be  departed  from  (Stats.  1854,  p.  169), 
do  not  change  the  rale,  prescribed  in  section 
364,  that  in  murder  cases  the  accused  haa 
a  right  to  be  heard  by  two  counsel,  and 
that,  if  the  ease  be  argued  by  two  counsel  on 
each  side  in  addressing  the  jury,  counsel  shall 
do  so  alternately.— People  t.  Fair,  43  Cal. 
137. 

[e]  Court  may  prevent  cotuuel  for  defend- 
ut  from  commenting  on  action  of  juries  in 
ether  homleide  eases  tried  in  same  place. — 
People  T.  OoldanMn,  76  OaL  8S0,  19  Pae.  161. 


§  166.   Umlting  Argument. 

[a]  Courts  have  a  large  diticretion  over 
the  conduct  of  proceedings  before  them,  and 
may  limit  counsel  to  reasonable  time.  Bat 
in  capital  cases  this  should  be  done,  if  at  all, 
only  in  very  extraordinary  and  pecaliar  in- 
stances.— People  V.  Keenan,  13  CaL  681. 

§  167.  View  of  Place  of  Homicide. 

[a]  View  by  jury  of  place  of  the  homicide 
is  no  part  of  the  trial  proper,  and  may  prop- 
erly be  had  without  the  presence  of  the  ac- 
cused.—People  V.  Bonney,  19  Cal.  426. 

[b]  Under  section  1119,  Penal  Code,  court, 
during  trial  for  murder,  has  jurisdiction  to 
order  view  by  jury,  in  presence  of  defendant 
and  his  counsel,  of  place  where  offense  is 
charged  to  have  been  committed  or  in  which 
any  material  fact  occurred,  whether  such 
plaee  lies  in  the  county  where  the  cause  is  on 
trial  or  in  any  other  county  of  the  state.— 
People  V.  Bush,  71  Cal.  602,  12  Pae.  781. 

Fob  AUTHOBiTiEB  imoH  Otheb  States: 
See  26  Cent.  Dig.,  eols.  908,  909,  §  555. 

§  168.   Beception  of  Evidence. 

[a]  T.,  when  drunk,  broke  a  window  of 
L.  's  house  and  called  his  wife  a  whore.  L. 
walked  off  to  his  saloon,  procured  a  tumbler, 
threw  it  at  T.  knocking  him  down,  and  try- 
ing to  clinch  him  on  rising,  was  stabbed  by 
T.  and  killed.  On  trial  of  T.  for  murder  of 
L.,  the  prosecution,  under  objection  of  T., 
proved  the  window  breaking  and  abuse.  T. 
offered  to  prove  the  truth  of  the  words,  but 
was  refused.  Held  that,  although  such  re- 
fusal was  not  error,  the  logical  effect  of  the 
evidence  was  misdirected  to  the  prejudice  of 
T.  by  the  coarse  of  the  prosecution,  in  proving 
both  sides  of  the  case,  and  then  undertaking 
to  rebut  such  portion  as  tended  to  justify 
the  homicide,  instead  of  simply  proving  the 
homicide  and  resting.  The  Jury  may  have 
been  led  to  suppose  that  T.  sought  to  pro- 
voke an  attack,  and  turn  it  into  a  shield  for 
murder. — ^People  v.  Taylor,  36  Cal.  255. 

[b]  The  prosecution  cannot  in  the  first  In- 
stance, upon  a  trial'  for  manslaughter,  intro- 
duce evidence  of  the  declarations  of  the  de- 
ceased, made  before  his  meeting  with  the  de- 
fendant, to  the  effect  that  the  deceased  did 
not  intend  to  assault  the  defendant. — ^People 
v.  Carlton,  57  Cal.  83,  40  Am.  Bep.  112. 

Fob  AuTHOBiTiEs  noH  Othxb  Staivs: 

See  26  Cent.  Dig.,  cols.  912-917,  §§  558- 
561. 

§  159.   OompeUlng  Calling  of  Eye-wit- 
nesses. 

[a]  On  trial  for  murder  prosecution  is  not 
required  to  call  as  its  own  witnesses  all  per- 
sons who  are  shown  to  have  been  present  at 
homicide.— People  Bush,  71  Cat  608,  ZS 
Pae.  781. 

Fob  AnTHOBFTiBB  Roic  Otheb  States: 

See  26  Cent  Dig.,  cols.  914,  916,  |  600. 
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B.   QTmsnONB  von  COURT  AND  JUBT. 

QDESTIOKS  or  XiAW  ASD  FACT  IN  OSNIBAL, 
i  160. 

SLBHENTB  IN  OPFKHSX,  f  161. 
EXCUSE  OB  nrSTIFIOATION.  |  163. 
EXERCISE  OF  AUTHORITT  OR  DUTT.  |  161. 
SELF-DEFENSE.  |  164. 
DEOREB  OF  OFFENSE.   |  165. 
KXTENT  OF  PUNISHUEKT,  |  166. 


1 160.  QnMttons  cf  Xaw  wd  Fwt  In  Ctan- 
•nL 

[a]  Murder  is  a  eondueion  of  law  drawn 
from  certain  facts.— People  t.  A»,  6  CaL  807, 
65  Am.  Dec.  503. 

[bl  Whether  a  shot  would  or  would  not  have 
produced  death,  under  certain  cirennutaneeSi 
u  a  question  for  the  jury. — People  t.  ICeFad* 
den,  65  Gal.  445,  4  Pae.  481. 

[e]  The  raffloien^  of  the  evidence  eonneet* 
ing  the  defendant  m  a  prosecntion  for  murder 
with  the  prior  burglaries  at  which  he  stole  the 
instmmentB  by  which  he  gained  admittance 
to  the  house  and  committed  the  murder  ie  for 
the  jury.— People  t.  Bogers,  71  Cal.  565,  18 
Pae.  679. 

[d]  Where  defendant,  aeenaed  of  warder, 
had  had,  shortlj  before  tiie  killing,  another 
affray  With  deceased,  the  question  whether 
the  two  affrays  were  separate  and  distinct  eu- 
counters  was  for  the  jarj. — People  t.  Worth- 
ington,  188  CaL  588,  55  Pae.  396. 

[e]  Where  the  testimony  is  that  whether  a 
weapon  with  which  an  assault  was  made  is 

capable  of  producing  death  depends  upon  the 
manner  of  its  use  and  the  portion  of  the  body 
on  which  it  is  used,  the  question  whether  it  is 
a  deadly  weapon  is  a  mixed  one  of  law  and 
fact,  to  be  submitted  to  the  jury  under  prop- 
er instmction. — People  t.  Talliere,  123  CaL 
676,  56  Pae.  433. 

[f]  Where  there  are  cireniftBtanceR  in  eri- 

denee  indicatire  of  the  guilt  of  the  defend- 
ant, and  others  of  an  opposite  tendency,  and 
the  opinions  of  medical  witnessefl  were  con- 
flicting, the  question  of  the  guilt  or  inno- 
cence of  the  defendant  is  for  the  jury  to  de- 
termine—People T.  Cole,  187  CaL  545,  59 
Pac.  984. 

[g]  The  questions  whether  the  evidenee  was 
sufficient  to  prove  the  lact  that  the  deceased 
owned  shirts  found  in  defendant's  possession, 
or  whether  the  circumstance  was  an  indica- 
tion of  guilt,  were  for  the  jury  to  determine, 
under  proper  instructions  of  the  court.  The 
instructions  will  be  presumed  proper,  where 
no  objections  were  made  to  them.— People  t. 
Westlake,  134  Cal.  505.  66  Pac.  731, 

[h]  An  instruction  to  return  a  verdict  of  not 
guilty  in  homicide  cannot  be  given  under  any 
circumstances. — People  v.  Moran,  144  CaL  48, 
77  Pae.  777. 

Tom  AuTHOBinxB  fboh  Othkb  States  • 

8m  86  Cut.  Dig.,  ooU.  917-919,  $  568. 


I  161.  Btomentf  of  Offense. 

[a]  It  is  duty  and  province  of  Jury  to  draw 
inference  of  express  malice  from  the  facte 
aad  eireumstaiiees  of  the  ease,  and  the  eonrt 
properly  refused  to  instmet  the  jury  that 
there  was  no  evidence  of  enreis  malieo^ 
People  T.  Boberts,  6  Cal.  814. 

[b]  On  a  trial  for  murder,  the  question! 
ox  deliberation  and  premeditation  are  peen- 
liarly  within  the  provinee  of  the  jnxyw— P«e- 
^  T.  Valencia,  48  CaL  658. 

[e]  It  is  error  to  instmet  a  jury  that  thero 
are  no  eirenmstaneee  in  the  ease  to  reduce  the 
offense  below  that  of  murder  in  the  first 
degree.  To  determine  the  question  of  the 
necessary  deliberation  and  premeditation  la 
peculiarly  the  province  of  the  jury. — People 
T.  Ah  Lee,  60  Cal.  85. 

[d]  In  a  prosecution  for  assault  with  im- 
tent  to  murder,  the  question  of  intent  is  ono 
of  fact,  and  a  charge  which  in  effect  with- 
draws that  question  from  the  jury  is  error. 
People  T.  Mise,  80  CaL  41,  28  Pae.  80. 

[e]  It  is  province  of  jury  to  determine 
whether  kilUng  is  accompanied  with  all  in- 
gredients which  go  to  make  up  murder  in 
first  degree. — People  Bowman,  81  CaL  667, 
22  Pac.  917. 

[f  ]  Question  as  to  whether  killing  was  done 
with  deliberation  or  premeditation  is  for  jury. 
People  V.  Chew  Sing  Wing,  88  Cal.  870,  85 
Pac  1099. 

[g]  On  a  trial  for  assault  with  intent  to 
murder,  a  charge  that,  if  defendant  volun- 
tarily assaulted  the  prosecuting  witness  with 
a  deadly  weapon,  in  such  manner  that  the 
natural  consequences  would  be  the  death  of 
the  witness,  then  the  law  presumes  that  the 
defendant  intended  to  kill  the  witness,  is  er- 
ror, as  the  question  of  intent  ia  one  at  fact, 
to  be  decided  by  the  jury.— People  ▼.  Land- 
man, 103  CaL  677,  87  Pae.  518. 

[h]  Upon  the  trial  of  a  charge  of  assault 
with  intent  to  commit  murder,  the  question 
as  to  the  intent  with  which  the  acts  were 
done  by  the  defendant  is  one  purely  of  faet, 
to  be  determiued  from  all  the  circumstances 
of  the  case  surrounding  the  assault. — ^People 
T.  Watson,  125  Cal.  342,  57  Pac.  1071. 

F»  AUTHOBITIBS  FBOH  OxHBB  STATIS: 

See  86  Cent.  Dig.,  eols.  919-982,  g  S68. 

g  163.  SxooM  or  J^istlflcatloii. 

[a]  Where  evidence  tends  to  prove  a  homi- 
cide excusable  or  justifiablcj  it  raises  a 
conflict  for  the  jury  to  determine,  subject  to 
the  power  of  the  court  to  grant  a  new  triaL 
People  V.  Forsythe,  65  CaL  101,  8  Pac  408. 

Fob  Authorurs  fboh  Otheb  States: 
See  86  Cent.  Dig.,  eoL  984,  g  666. 

g  16S.   Exercise  of  Anthority  or  JMj, 

[a]  Whether  an  officer  is  guilty  of  criminal 
Begligence  >a  sliooting  one  wlwm  he  is  at- 
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tempting  to  arreat,  and  who  has  reason  to 
believe  has  committed  a  felony,  ii  a  question 
for  the  jury. — People  v.  Kilvington,  104  CaL 
86,  43  Am.  St.  Eep.  73,  37  Pac.  799. 

[b]  On  indictment  of  an  officer  for  murder 

while  attempting  to  make  an  arrest,  where 
the  facts  are  undisputed,  it  is  for  the  court 
to  sav  whether  defendant  has  reasonable 
ground  to  believe  that  deceased  had  com- 
mitted a  felony, — ^People  v.  Kilvington,  104 
CaL  86,  43  Am.  St.  Bep.  73,  37  Pac.  7B9. 

Ftm  ATrFBOBiTiES  ntoif  Other  Statss  : 

See  26  Cent.  Dig.,  cola.  984,  92S,  %  567. 

$  164.  Self-defeuM. 

[a]  The  killing  of  tlie  deceased  by  tbe  d«- 
fendast  having  been  admitted,  whether  or 
not  the  act  was  done  in  self-defense,  or 
nnder  circumstancea  of  jaatifieation,  was  for 
the  jury  to  determine. — ^People  r.  Young,  64 
Cal.  212,  30  Pac.  628. 

[b]  On  a  prosecution  for  nnrder.  held  a 

question  for  the  jury  whether  defendant  re- 
turned to  the  scene  of  a  quarrel  between  him- 
self and  deceased  in  order  to  distrain  de- 
ceased's goods,  or  whether,  knowing  that  de< 
ceased  was  disposed  to  fight,  be  intended  to 
renew  the  quarrel  with  a  view  to  killing  bis 
antagonist. — People  t.  Heart,  1  CaL  App. 
168,  81  Pao.  1018. 

For  AtJTHORinis  from  Other  States  : 

See  26  Cent.  Dig.,  cols.  925-927,  §  569. 

§  165.   Degree  of  Offense. 

[a]  The  duty  of  determining  the  degree 
of  murder  is,  by  the  statute,  east  on  the  trial 
jury;  and  where  the  indictment  charged  mur- 
der in  the  second  degree  only,  they  might, 
nevertheless,  according  to  the  nature  of  the 
proofs,  find  the  defendant  guilty  of  mnrder 
in  the  first  or  second  degree. — People  t. 
Nichol,  34  Cal.  211. 

[b]  It  is  the  province  of  the  jury,  nnder 
proper  instructions  irom  the  court,  to  deter- 
mine the  degree  of  defendant's  guilt. — Peo- 
ple V.  Martinez,  66  Cal.  278,  5  Pac.  261. 

For  AuTHOBmEs  noH  Other  States: 
See  86  Cent.  Dig.,  eols.  928-930,  §  674. 

J  166.  Eztoit  of  Pimldimeiit. 

[a]  Where  defendant,  on  trial  for  murder, 
is  serving  out  a  life  sentence,  it  is  proper 
that  the  jury  should  be  put  in  possession  of 
the  fact  under  instructions  limiting  its  ap- 
plication, that  they  may  be  guided  therein  in 
fixing  a  punishment  should  they  convict  of 
murder  in  the  first  degree^Peoxde  t.  Hong 
Ah  Daek,  61  CaL  387. 

[b]  The  direction  given  to  the  jury  by 
section  190  of  the  Penal  Code,  in  determining 
the  penalty  for  mnrder  in  the  first  degree,  Js 
to  be  exercised  npon  their  own  eonsideration 


of  the  evidence,  witbont  other  instmetioB 
than  to  call  the  attention  of  the  jury  to  its 
provision.  Their  discretion  cannot  be  con- 
trolled b^  instructions  presenting  reasons  for 
its  exercise  in  one  mode  rather  than  another; 
and  a  requested  instruction,  that  in  case  of 
their  finding  murder  in  the  first  degree,  they 
should,  in  their  discretion  as  to  fixing  the 
penalty  therefor,  give  the  defendant  the  bene- 
fit of  a  reasonable  doubt,  in  favor  of  imprl*. 
onment  for  life,  rather  than  the  death  pen- 
alty, was  properly  refused. — People  T.  Boss, 
134  CaL  256,  66  Pac.  229. 

Ite  AuTRORmEs  ntoH  Other  States: 
See  26  Cent.  Dig.,  eoL  930,  $  570. 

0.  INSTBUOTIONa. 

nr  GENERAL,  |  167. 

PROVINCE  OP  COURT  AND  JURT,  |  !««. 
CORPUS  DEL/OTI,  |  169. 

ELEMENTS  OF  OFFENSE  IN  CTHERAL.  |  XTO. 

INTENT,  I  171. 
MALICE,  g  172. 

DELIBERATION  AND  PREMEDITATION,  |  178. 
MOTIVE.  B  174. 

COMMISSION  OR  ATTEMPT  TO  COMMIT  OTHER 

OFFENSE,   I  176. 
CAUSE  OF  DEATH.  |  176. 
WSAFOh  USED,  I  277, 

ELEMENTS  OF  ASSAXn/T  WITH  INTENT  TO 

TO  KILL,  I  178. 
JUSTIFICATION  OR  MITIGATION,  S  179. 
INSANITY    OR    INTOXICATION,    %  180. 
PASSION  AND  PROVOCATION,  j  181. 
EXERCISE  OF  AUTHORITY  OR  DUTY,  |  182. 
SELF-DEFENSE,  I  188. 
DEFENSE  OF  ANOTHER,  |  184. 
DEFENSE  OF  PROPERTY,  i  188. 
ACCIDENTAL   KILLING,    |  188. 
PRINCIPALS  AND  ACCESSORIES,   |  187. 
DEGREE  OF  OFFENSE,  i  188. 

  MURDER,   I  189. 

  MANSLAUGHTER,  |  190. 

  ASSAULT  WITH  INTENT  TO  KILL,  |  181. 

FORM  OF  VERDICT,   |  1S2. 
PUNISHMENT,  |  198. 
REQUESTS.    I  194. 

S  167.  In  OeneraL 

[a]  Instroctiona  must  be  In  writing.  They 
should  place  the  real  points  arising  under 
the  testimony  fully  before  the  jury. — ^People 
T.  Payne,  8  CaL  341. 

[b]  Courts  in  capital  cases  should  charge  the 
jury  in  a  few  plain,  simple  propositions.— 
People  V.  Ah  Fung,  17  Cal.  377. 

[e]  On  trial  of  an  indictment  for  murder 
an  instruction  that  defendant,  although 
warned  by  the  deceased,  the  son  of  defend- 
ant's  alleged  paramour,  to  leave  the  county 
cannot  be  said  to  have  voluntarily  sought  a 
place  of  danger  in  afterward  going  to  the 
mother's  house,  on  her  invitation,  and  not 
thinking  there  was  any  danger,  is  erroneous 
when  there  is  nothing  in  the  evidence  to  sug- 
gest to  the  jury's  mind  the  idea  sou^t  by 
such  an  ina^etion  to  be  excluded.— People 
V.  Gonzales,  71  C&L  599,  12  Pac  788. 
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[d}  Here  grtrnmatleal  erron  in  charge 
otherwise  correct  will  not  vitiate  it  if  not 
thereby  rendered  misleading. — ^People  T.  Al- 
Bemi,  85  Cal.  434,  24  Pae.  810. 

[e]  InatmetioB  on  woof  of  alibi  «p- 
held.— People  r.  Tarm  Pol,  86  OaL  228,  280, 
24  Pae.  998. 

[f  ]  Instruction  on  burden  of  proof  sabatan- 
tially  in  language  of  Bection  1105,  Penal 
Code,  ia  sufficient— Pewle  r.  Ah  Gee  xnng,  80 
Cal.  147,  84  Pac  660. 

[g]  InetmcttonB  in  murder  ease  upheld. — 
People  T.  Chan  Heong,  86  Cal.  332-334,  24 
Pacri081. 

[h]  It  is  not  inenmbent  on  eonrt  to  instmct 

i'vay  that  it  is  safer  to  err  in  acquitting. — 
>eople  V.  Durrant,  116  Cal.  222,  48  Pac  75. 

[i]  Instruction  that  in  absence  of  proof 
that  defendant  did  not  intend  to  kill  "law 
will  not  hold  him  guiltleBs"  is  erroneous. — 
People  T.  Newcomer,  118  CaL  868,  60  Pae, 
405. 

[j]  On  a  trial  for  voluntary  manslaughter 
in  running  over  a  person  while  recklessly 
driving,  an  ordinance  prohibiting  driving 
faster  than  six  miles  an  hour  was  introduced. 
Held,  that  a  charge,  "If*  the  defendant  was 
engaged  in  the  commission  of  an  nnlawfnl 
act,  not  amounting  to  felony,  and  while  so 
engaged  ran  over  and  kUled  X>.,  whether  he 
intended  to  do  so  or  not,  It  was  man- 
slaughter/' was  inconsistent  with  charges 
that  driving  at  a  greater  speed  than  six 
miles  an  hour  did  not  of  itself  prove  guilt, 
and  that  defendant  could  not  be  convicted 
nnlesH  he  was  driving  in  a  "dangerouB  man- 
ner."—People  V.  Peame,  118  Cal.  154,  50 
Pac.  376. 

[kj  Instructiona  reviewed  and  criticised. — 
People  V.  Barthleman,  120  Cal.  11, 18,  58  Pae. 
112. 

[1]  Court  may  read  to  jury  the  different 
formB  of  verdict  poBsible  to  be  used  by  them 
nnder  a  charge  of  murder,  before  handing 
them  to  the  jury  at  the  close  of  the  charge; 
and  it  is  not  objectionable  that  the  form  first 
read  was  that  of  conviction  of  murder  in  the 
first  degree,  and  fixing  the  death  penalty,  and 
the  form  last  read  that  of  finding  the  de- 
fendant not  guilty. — People  v.  Cluives,  182 
Cal.  134,  54  Pac.  596. 

[m]  In  a  proBeention  for  homicide,  an  in- 
Btmetion  that,  if  accnsed  made  a  certain 
statement  to  deceased  on  the  street,  and  then 
went  into  his  place  of  business,  it  was  no 
excuse  for  deceased  to  go  and  arm  himself, 
and  return  to  the  ]^lace  where  the  altercation 
bad  taken  place,  is  properly  refused  where 
the  evidence  showa  that  accused  did  not  go 
into  hi»  plaee  of  business  until  after  de- 
ceased  had  gone  after  his  weapon. — ^People  t. 
Gross,  188  CaL  889,  56  Pae.  1054. 

[n]  An  instmetioB  on  a  trial  for  homicide 
held  erroneous.- Peo^  Solui  (Cal.  App.}, 
83  Cal.  281. 


S  168.  Prorlnoe  «f  Oeort  jad  Jtey. 

[a]  In  a  trial  for  murder,  where  the  testi- 
mony  is  entirely  circumstantial  and  there  is 
notUng  which  directly  connects  the  d^end- 
ant  with  the  homicide,  assnming  one  to  have 
been  committed,  he  is  entitled  to  have  the 
jury  instructed  fully  and  clearly  on  the  ques- 
tion of  reasonable  doubt  both  as  to  the  fact 
of  the  homicide  and  bis  participation  in  it. — 
People  V.  Lachanaia,  82  Cal.  433. 

[b]  Where,  on  a  trial  for  mnrder,  the  de* 
fendant  admitted  the  killing,  and  the  only 
question  to  be  determined  was  whether  the 
killing  was  justifiable,  and  if  not,  what  was 
the  grade  of  the  offense,  it  was  held  not  er- 
roneous for  the  eonrt  to  refuse  an  instruc- 
tion upon  the  question  of  reasonable  doubt 
framed  so  broadly  as  to  involve  the  fact  of 
the  killing.— People  v.  Williams,  32  Cal.  280. 

[c]  In  preparing  instructions  in  a  trial  for 
murder,  each  party  may  assume  any  reason- 
able hypothesis  in  relation  to  the  facts,  and 
ask  the  court  to  declare  the  law  as  appli- 
cable to  it;  and  it  is  error  to  refuse  merely 
beeanse  the  case  supposed  does  not  include 
some  other  hypothesis  equally  rational. — Peo- 
ple V.  Taylor,  36  Cal.  255. 

[d]  By  the  mere  fact  that  an  instruction  as- 
sumes a  killing  on  a  trial  for  homicide,  the 
question  whether  the  deceased  was  killed  by 
the  defendant  is  not  taken  away  from  the 
jury.— People  v.  Welch,  49  Cal.  174. 

[e]  On  a  trial  for  murder,  where  an  alibi 

is  set  up  as  a  defense,  an  instruction  was 
properly  refused  that,  "if  you  [the  jury] 
believe  that  the  knife  and  pistol  which  are 
said  to  have  been  found  near  the  deceased  at 
the  time  of  the  arrival  of  the  officers  were 
the  property  of  the  deceaaed,  you  will  give 
the  defendant  the  benefit  of  every  rational 
donbt  growing  oat  of  such  circumstances. ' ' 
Such  instruction  was  misleading,  and  the  jnry 
could  not  understand  therefrom  whether  the 
rational  doubt  must  be  of  defendant's  guilt 
or  of  some  other  matter  of  an  uncertain  na- 
ture.—People  T.  Lee  0am,  69  Cal.  S52, 11  Pac 
183. 

[f  ]  An  instruction  to  the  jury  that,  if  they 
were  satisfied  that  the  defendant  killed  the 
deceaaed  under  the  particular  circumstances 
of  that  case,  it  would  be  murder  in  the  first 
degree,  and  that  if  they  desired  that  the 
defendant  should  Buffer  the  death  penalty 
they  were  so  to  return  their  verdict,  was  held 
not  erroneous,  as  a  charge  upon  matters  of 
fact- People  t.  Lee  Sare  Bo,  72  CaL  623, 
14  Pac  310. 

[g]  On  the  trial  of  an  indictment  for  mur- 
der it  is  improper  for  the  court,  in  charging 
the  jury,  to  say  that  the  defendant  did  not 
dispute  that  he  killed  the  deceased,  where 
such  admiaaion  was  neither  made  at  the  trial, 
nor  Implied  in  the  theory  of  the  defenae. — 
People  V.  Lee  Chuck,  74  CaJ.  30,  15  Pac.  322. 

[b]  Instructions  herein  reviewed  and  held 
to  charge  as  to  matters  of  fact. — People  t. 
Gordon,  88  CaL  425-428,  26  Pac  502. 
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[i]  When  tba  jnrf  hai  been  properly  in- 
stracted  upon  a  trial  for  homicide,  that  every 
link  in  a  chain  of  circnmetances  neeesaary  to 
a  conviction  from  circDmstantial  evidence 
moBt  be  established  hj  the  people  to  a  moral 
certainty,  and  beyond  all  reasonable  doabt, 
it  is  not  error  to  refuse  to  instruct  then  as  to 
particular  cireumataoces,  it  being  for  the  jury 
to  decide  whether  or  not  any  special  piece  of 
evidence  or  circumstances  was  a  necessainr 
link  in  the  chain. — People  r.  Ah  Jake,  91  Cw. 
98,  27  Pae.  696. 

[j]  A  charge  stating  that  the  question  of 
•etf'defense  is  not  in  the  case,  being  sup- 
ported, without  contradiction,  by  the  record, 
is  not  ground  for  reversal,  the  case  being  one 
where,  under  Penal  Code,  section  1105,  the 
burden  of  proving  self-defense  is  on  defend- 
ant.— People  T.  Worthington,  119  CaL  242, 
46  Pac  1061. 

[k]  Constitution,  article  1,  section  7,  de- 
clares that  the  right  of  trial  by  jury  shall 
be  secured  to  all,  and  remain  inviolate* 
Held,  that  where  accused  in  a  prosecution 
for  murder  of  a  private  person  had,  while  in 
pqnnit  of  a  felon,  leen  a  man  running,  and 
•hot  and  killed  him,  and  the  defense  was  that 
accused  had  reasonable  eanse  to  believe  the 
one  shot  was  the  felon,  it  was  error  for  the 
court  to  charge  that  be  was  satisfied  that, 
in  contemplation  of  the  law,  the  accused  had 
no  reasonable  cause  to  believe  that  the  one 
shot  was  the  felon  being  pursued,  since,  under 
lection  4,  the  court  was  not  at  liberty  to  in- 
■tmet  the  jary  that  defendant  had  failed  to 
make  out  his  defenae. — People  t.  Ifslendres, 
129  Cal.  549,  62  Pae.  109. 

[I]  In  a  prosecution  for  murder,  an  Instrue- 
tion  discussing  the  importance  of  the  proof  of 
motive,  and  stating  that  it  may  be  in  many 
eases  impossible  to  show  a  motive,  for  the 
reason  that  we  cannot  fathom  the  mind  of 
the  accuied,  and  thongh  the  prosecution 
might  not  be  able  to  prove  it,  defendant  may 
have  had  such  deiire  of  vengenee  or  passion 
to  be  gratified,  is  improper,  being  a  charge 
with  respect  to  matters  of  fact,  and  in  viola- 
tion of  Constitution,  article  6,  section  17, 
providing  that  judges  shall  not  ebaree  juries 
with  respect  to  matters  oi  fact,  but  may  state 
the  testimony  and  declare  the  law. — People  t. 
Vereneseneekoekockhoff,  129  Cal.  497,  68 
Pae.  156. 

[m]  Instructiena    may    assume  fact*  md- 

mitted  or  proved  without  the  shadow  of  a 
conflict  of  evidence;  and  where  there  is  no 
dispute  or  question  of  the  fact  of  the  homi- 
cide, it  is  not  a  charge  as  to  a  matter  of 
fact  to  refer  to  it  in  an  instruction. — ^People 
V.  Pntnam,  129  Cal.  268.  61  Pao.  961. 

Fob  AuTHOBinis  rom  Othis  Statxs: 

See  26  Cent  Dig.,  oela.  932-944,  K  679- 
583. 


§  169.   OOfpw  IMleO. 

[a]  On  the  trial  of  D.  for  the  murder  of 
S.,  th«  eoart  charged  the  jury,  among  ether 


things:  "The  first  question  for  your  deci- 
sion is  this:  Was  8.  murdered  f  In  deter- 
mining that  question  the  court  thinks  you 
can  have  no  hesitation  whatever."  Held, 
that  this,  when  taken  in  connection  with  the 
rest  of  the  charge,  was  in  efFeet  an  intimation 
to  the  jury  that  the  e.vidence  saflSciently  es- 
tablished that  8.  had  been  murdered,  and  that 
the  only  question  for  serious  consideration  of 
the  jurr  was  whether  the  defendant  was  the 
guil^  party.— People  v.  Dick,  34  Cal.  663. 

F«  AuTHOsims  ROH  Otheb  Btatk: 

See  86  Gent.  Dig.,  cola.  944-946,  {  SM* 

§  170.   Elemaots  of  Offense  In  OeneraL 

[a]  Where  the  court  had,  in  stating  the  ele- 
ments of  murder  as  given  in  the  statute,  de- 
fined the  word  "unlawfully,"  a  subsequent 
charge  that  it  was  necessary  for  the  proseen- 
tion  to  prove  that  the  killing  was  unlawfully 
done  by  the  prisoner,  and  none  other,  is  not 
objectionable  in  not  stating  to  the  jury  the 
import  of  the  word  "unlawfully." — ^People 
T.  Byrnes,  30  Cal.  206. 

[b]  Inatmction  referred  to  in  opinion  held 
to  corre'itly  state  the  law  of  homicide. — Peo- 
ple V.  lams,  57  Cal.  115. 

[c]  An  instruction  giving  the  statutory 
definition  of  murder  is  not  erroneous,  in  a 
prosecution  for  assault  with  intent  to  murder, 
when  the  jun^  is  informed  that  the  defend- 
ant cannot  be  convicted  nnlesa  the  act 
charged  was  done  with  the  intent  to  kill. 
Judgment  (1901)  63  Pae.  67S,  reversed. — 
People  T.  MeadenhaU,  135  Oat.  344,  67  Pae. 
825. 

[d]  In  a  homicide,  a  charge  that  the  jury.  In 
determining  the  question  whether  or  not  de- 
fendant was  guilty  of  murder  in  the  second 
degree,  should  consider  whether  the  person 
referred  to  in  the  information  as  deceased 
was  dead;  if  so,  whether  ahe  died  as  the  result 
of  an  act  committed  by  some  other  person; 
whether  she  died  within  a  year  and  a  day 
from  the  time  of  the  commission  of  the  act; 
whether  the  act  was  committed  by  the  de- 
fendant in  the  case;  whether  defendant  com- 
mitted the  act  willfully;  and,  if  so,  and  if 
the  act  was  unlawful,  whether  it  was  felon- 
ious— was  a  proper  statement  of  the  ultimate 
facts  to  be  determined  by  the  jury. — People 
V.  BalkweU,  143  Cal.  259,  76  Pac.  1017. 

[e]  In  homicide,  a  modification  of  an  in- 
struction stating  the  hypothesis  upon  which 
defendant  claimed  an  acquittal,  and  remind- 
ing the  jury  that  it  was  exclusive  for  them 
to  determine  whether,  and  for  what  purpose, 
and  to  what  extent,  if  any,  defendant  was 
connected  with  the  persons  committing  the 
act,  was  proper. — ^People  T.  Moran,  144  Cal. 
48,  77  Pac  777. 

[f]  ^stmetlons  on  the  law  of  murdw  and 
malice,  in  the  language  of  the  statute,  are 
•ttfiicient.— People  v.  Abbott,  4  Pac  769. 

[g]  In  homicide  certain  charge  em  con- 
spiracy held  proper.— People  ▼.  Cowu  (CaL 
App.),  82  Pac  339^ 
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Tom  AuTBOunn  nou  Othk»  Btatbs: 

See  20  Cent.  Dlff.,  eols.  M6-950,  §  08S. 

i  171.  Itttant. 

[a]  Where  a  charge  dealt  only  with  tlM 
qaestion  of  intent  to  kill,  and  stated  that  the 
law  presumes  that  defendant  intended  to  kill 
deceased  from  the  fact  that  be  killed  him, 
it  was  not  erroneous  in  omitting  to  etate  that 
that  presnmption  does  not  arise  when  the 
proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  killing  was  justifiable. — People 
T.  Newcomer,  118  CaL  263,  60  Pac.  405. 

[bl  Where  defendant  pleaded  self-defense, 
an  instruction  that  the  law  presumes  that  he 
intended  to  kill  deceased  from  the  fact  that 
he  killed  him,  and  that,  unless  it  was  shown 
that  his  intention  was  other  than  his  aet  in- 
dicated, "the  law  would  not  hold  him  gnilt- 
Iwu,*'  was  erroneoas,  since  defendant  might 
have  intended  to  kin,  and  yet  have  bees 
guiltless.— People  t.  Newcomer,  118  Cal.  263, 
SO  Pac  405. 

[c]  An  instruction  on  intent  in  a  homicide 
case  held  erroneous,  as  taking  away  from  the 
Jory  the  question  of  accidental  killing.— Peo- 
ple V.  Grill  (Cal.  App.),  86  Pac.  613. 

Fw  AvTHOBims  nou  Orsn  Statbs: 
See  26  Cent  Dig.,  cols.  950-963,  ${ 

m. 


I  172.  BfaUM. 

[a]  The  instniction  "killing  being  proved, 
law  implies  malice,  and  it  devolves  upon  de- 
fendant to  repel  presumption,"  is  correct  in 
principle;  and  if  the  defendant  feared  that 
the  jury  might  construe  it  into  an  exclusion 
of  all  testimony  for  the  prosecution,  which 
might  be  favorable  to  prisoner,  he  should 
have  asked  for  explanatory  instruction. — 
People  V.  March,  6  Cal.  543. 

[b]  Charge  "when  person  deliberately,  pre- 
meditatedly  and  unlawfully  kills  another,  he 
is  presumed  to  do  eo  with  express  malice," 
is  Bufflciently  favorable  to  defendant. — Peo- 
ple T.  Cox,  76  Cal.  285,  18  Pac.  332. 

[c]  In  a  prosecution  for  murder  the  court 
instructed  that  the  bnrden  of  proof  was  on 
the  defendant  to  show  the  absence  of  malice, 
unless  the  prosecution  "shows  that  the  crime 
only  amounted  to  manslaughter,  or  that  de- 
fendant was  justifiable  or  excusable. ' '  Held, 
that  while,  standing  alone,  the  instruction  ig- 
nored the  question  of  mitigating  eirenm* 
stances  which  may  have  been  proved,  yet,  as 
the  charge  as  a  whole  stated  the  law  cor- 
rectly, and  that  the  evidence  of  the  prosecu- 
tion "tends  to  show"  manslaughter,  it  was 
not  erroneous. — ^People  Ah  Jake,  91  Cal. 
98,  27  Pac.  595. 

.[d]  Inatmetion  giving  general  Import  of 
Word  "maliee''  followed  by  definition  of 
malice  when  used  in  code  as  element  of 
murder  is  correct.— Peopla  t.  Dice,  120  OaL 
208,  52  Pac  477. 


[e]  A  conrietion  will  not  be  rsTersed  for 
error  in  instmeting  that  malice  is  not  ntees- 
■ary  to  eonstitnte  mnrder  committed  under 
certain  circumstances,  if  in  other  instructions 
the  jury  are  told  that  the  presence  or  ab- 
sence of  malice  is  the  distinguishing  feature 
between  murder  and  'other  degrees  of  homi-  . 
cide.— People  T.  Evans,  124  C^.  206,  56  Pac 
1024.  ' 

[f]  It  was  error  for  the  court,  after  with- 
drawing the  question  of  acquittal  from  the 
jury,  to  charge  them  that  they  would  be  war- 
ranted in  returning  a  verdict  of  manslaughter, 
should  they  be  satisfied  from  the  evidence  be- 
yond a  reasonable  doubt  that  defendant,  with- 
out  malice,  killed  the  one  shot,  since  the  in- 
struction was,  in  effect,  that  they  were  to  find 
defendant  guilty  of  murder  unless  they  were 
satisfied  beyond  a  reasonable  doubt  that  the 
killing  was  without  malice. — People  T.  Ifolen* 
drez,  129  Cal.  549,  62  Pac  109. 

[g]  On  proseeotion  for  assault  with  intent 
to  murder,  an  instniction  that  the  mallea 
necessary  to  make  a  killing  murder  might  be 
either  txprem  or  implied,  though  technically 
correct,  was  inapplicable  and  erroneous,  as 
the  intent  must  bis  proved  in  such  prosecution, 
and  implied  malice  may  show  no  actual  in- 
tent.—People  V.  Mendenhall,  63  Pac.  675. 

[h]  In  a  prosecution  for  homicide,  the  court 
having  defined  malice  as  provided  by  Penal  | 
Code,  section  188,  defendant  was  not  preju- 
diced by  a  charge  giving  the  definition 
ipeeifled  in  section  7,— People  v.  Waysman, 
1  Cal.  App.  246,  81  Pac  1087. 

§  173.  Deliberation  and  Premeditation. 

[a]  Where  there  is  sufficient  evidence  t« 
warrant  the  jury  in  finding  that  the  killing 
was  willful,  deliberate  and  premeditated,  it 
is  not  error  to  instruct  the  jury  that  no  time 
is  too  short  for  deliberation, — People  r. 
Moore,  6  GaL  90. 

[b]  The  court  on  a  trial  for  mnrder  should 
not  charge  the  jury  that  the  killing  being 
proved,  the  law  implies  that  it  was  willful, 
deliberate  and  premeditated,  and  the  defend- 
ant is  guilty  of  murder  in  the  first  degree, 
and  thus  ignore  any  evidence  tending  to  show 
mitigating  or  extenuating  circumstances,  or 
to  show  that  the  homicide  was  justifiable  or 
excusable.— People  v.  Woody,  45  Cal.  289. 

[c]  When  question  of  the  capacity  of  the 
accused  to  deliberate  at  the  time  of  the  homi- 
cide is  in  issue,  the  court  may  instruct  as  to 
what  might  amount  to  such  deliberation.— 
People  T.  Williams,  48  Cal.  344. 

[d]  In  manslaughter,  there  need  be  no  ap- 

fireciable  time  between  the  conceiving  of  the 
ntention  to  kill  and  the  actual  killing.  Held, 
accordingly,  in  a  case  where  the  question  of 
concert  entered  into  the  intent,  that  an  in- 
struction that  the  jury  must  believe  that  the 
concert  was  in  pursuance  of  an  understanding 
or  agreement  previously  formed  was  properly 
refused.— People  t.  JamariUo,  57  CaL  111. 
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[e]  An  initrnetioB  that  If,  at  the  time  «f 
the  homicide,  accused  was  suffering  from  in- 
jaries,  BO  as  to  be  in  a  dazed  condition  of 
mind,  impairing  his  faculties,  that  must  be 
considered  in  determining  whether  he  was 
guilty  of  murder  or  of  any  criminal  offense, 
and  that  no  one  is  guilty  of  murder  unless 
at  the  time  of  committing  the  act  he  ^s  able 
to  act  deliberately,  sufficiently  submits  the 
issue  of  the  effect  on  accused's  mind  of  in- 
juries inflicted  on  him  by  deceased  shortly 
before  the  homicide. — People  v.  Worthington, 
122  Cal.  583,  55  Pac.  396. 

[f]  Where,  in  a  prosecution  for  homicide, 
there  was  evidence  of  an  antecedent  quarrel, 
it  was  not  error  to  charge  the  jury  to  con- 
aider  the  shortness  of  the  interval  between 
the  purpose,  the  intent  and  its  execution,  on 
the  issue  of  sudden  passion  and  premedita- 
tion.—People  T.  Gallanar  (CaL  App.},  86  Pae. 
814. 

§  174.  Motive. 

[a]  In  a  prosecution  for  murder,  defendant 
admitted  the  homicide,  but  testified  that 
while  passing  along  the  street  a  sudden  and 
unprovoked  assault  was  made  on  him,  and 
that  he  shot  deceased  in  self-defense.  He 
testified  that  be  had  no  quarrel  with  de- 
ceased, no  grudge  against  him,  and  no  desire 
or  motive  to  injure  him.  The  state's  testi- 
mony tended  to  show  an  unprovoked  assault 
by  de/endant.  Held,  that  an  instruction  that 
motives  were  difficult  to  prove;  that  no  one 
could  lay  bare  the  secrets  of  the  mind;  and 
that  there  might  have  been  a  concealed  mo- 
tive, though  it  was  imposaible  to  prove  any — 
was  erroneous,  as  authorizing  the  jury  to 
imagine  a  motive  without  proof. — ^People  r. 
Enwright,  134  Cal.  627,  66  Pac.  726. 

Fm  AuTHOBiTiES  FROM  Othkb  Statks: 

See  26  Cent.  Dig.,  cols.  963-965,  {§  598. 

S  176.   Oonunlflslini  or  Attflsipt  to  Oommlt 
Other  Offense. 

[a]  In  a  prosecution  for  murder,  an  instruc- 
tion to  the  effect  that  a  mnrder  committed 
after  the  perpetration  or  attempted  perpetra- 
tion of  a  burglary  when  the  party  is  in  flight. 
Is  not  a  perpetration  or  attempt,  within  Penal 
Code,  section  189,  was  not  applicable  to  evi- 
dence which  showed  that,  if  the  killing  was 
done,  it  was  done  in  immediate  connection 
with  the  burglary,  and  before  flight. — People 
V.  Wardrip,  141  Cal.  229,  74  Pac.  744. 

Tm  AuTHOBims  nou  Othu  Statss: 

See  86  Cent.  Dig.,  cols.  968-978,  §  594^ 

$  176.  Oaon  Of  Death. 

[a]  TTpon  a  trial  for  homicide,  it  wm 
doubtful  whether  the  death  of  the  deceased 
resulted  from  the  wounds  inflicted  by  defend- 
ant or  from  a  fall  from  a  bridge,  from  which, 
after  receiving  the  wounds,  he  was  thrown 
by  defendant.  Held,  that  an  instruction  to 
the  effect  that  it  was  immaterial  from  which 


C,  S§  174-177. 

cause  the  death  remilted  was  not  arraneons, 
the  jnry  being  also  charged  that  vnless  satis- 
fied that  death  resolted  from  one  or  the  other 
caose  they  must  aequit— People  t.  Ah  Lack, 
68  Cal.  603, 

[b]  Where  eridenee  justifies  verdiet,  aa  In- 
exact instruction  as  to  "immediate  eauM  at 
death"  will  not  vitiate  it.--People  t.  Ah 
Luck,  62  Cal.  908. 

[c]  The  court  instructed  the  jury  that,  if 
they  believed  that  defendant  did  knock, 
kick  and  stamp  deceased,  as  charged,  and  if 
they  believed  that,  at  the  time  of  such  kick- 
ing and  stamping,  deceased  was,  and  for  some 
time  prior  thereto  had  been,  suffering  with 
peritonitis,  occasioned  by  bruises  received 
thirty-two  hours  prior  to  his  death,  still,  if 
the  jury  further  believed  that  the  death  was 
hastened  by  the  knocking  and  stamping,  the 
fact  that  deceased  was  suffering  from  peri- 
tonitis at  the  time  would  not  extenuate  de- 
fendant's guilt.  Held,  that  the  instruction 
was  not  objectionable,  aa  assuming  defend- 
ant's guilt,  and  was  correct. — People  Lana- 
gan,  81  Cal.  142,  22  Pac.  482. 

[d]  In  a  murder  trial,  an  instruction  that, 
"if  the  death  of  the  deceased  was  accelerated 
by  the  violence  of  the  prisoner,  his  guilt  is 
not  extenuated  because  death  might  and 
probably  would  have  been  the  result  of  any 
disease  with  which  the  deceased  was  afflicted 
at  the  time  of  the  violence,"  is  erroneous, 
where  there  is  evidence  that  the  only  blows 
given  to  deceased  by  defendant  were  given 
with  the  fists,  and  in  self-defense,  and  that 
deceased  died  of  injuries  received  otherwise 
than  at  the  hands  of  defendant,  as  the  vio- 
lence of  the  prisoner  may  not  have  been  un- 
lawfal.— People  Lanagan,  81  Cal  142,  88 
Pac.  482. 

[el  A  requested  instruction  that  if  the  jury 
found  it  impossible  to  tell  whether  the  de- 
ceased died  from  the  wound  in  his  throat 
or  from  the  gunshot  wound  in  the  abdomen 
they  were  bound  to  acquit,  was  properly  re- 
fused, as  ignoring  the  proposition  that  both 
might  have  contributed  to~  the  death,  which 
the  jury  could  have  found  from  the  evidence. 
People     Lewis,  124  Cal.  551,  57  Pae.  470. 

Poa  Authorities  raou  Otheb  States: 
See  26  Cent.  Dig.,  ools.  975-977,  |  596. 

§  177.   Weapon  Used. 

[a]  A  deadly  weapon  is  one  likely  to  pro- 
duce death  or  great  bodily  harm,  and  it  is  er- 
ror for  a  court  to  refuse  to  instruct  a  jury  on 
the  meaning  of  the  words. — ^People  t.  Fuqoa, 
58  Cal.  245 

[b]  An  instruction  that  "a  deadly  weapon 

is  one  likely  to  produce  death  or  great  in- 
jury," and  that  "as  to  whether  an  instru- 
ment or  weapon  allefjed  to  be  a  deadly 
weapon  is  in  fact  such  is  for  the  jury  to  de- 
termine from  all  the  evidence  in  the  case, 
considered  in  connection  with  the  definitioB 
of  a  deadly  weapon  as  given  hj  tha  oonrtf" 
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nff«ientl7  placed  before  the  jury  the  qaea- 
tion  ae  to  the  deadly  character  of  the  wen>on 
need.— People  t.  Lopez,  136  CaL  23,  66  Pac 


Test  AuTHOKinxs  VBOH  Othkb  States: 

See  26  Gent  Dig.,  cola.  978-975,  §  59S. 

i  178.  Blenwnti  of  Auanlt  with  Intoit  to 
KIIL 

[a]  In  a  prosecution  for  assault  with  intent 
to  kill,  an  instruction  that  defendant's  acts 
nibsequent  to  the  assault  could  not  be  con- 
aidered,  except  so  far  as  they  tended  to  es- 
tablish the  theory  of  self-defense,  is  not  ob- 
jectionable as  forbidding  the  jury  to  consider 
Rieh  acts  as  bearing  on  the  question  of  intent. 
People  T.  English,  30  Gal.  214. 

[b]  On  trial  for  assault  with  intent  to  mur- 
der it  is  error  for  the  court  to  charge: 
"Upoo  a  trial  for  an  assault  to  commit  mur- 
der, the  assault  and  the  intent  being  proved, 
the  burden  of  proving  circumatances  of  miti- 
gation, justifleation  or  excuse  therefor  de- 
Tolvea  upon  accused,  nnless  the  proof  upon 
the  part  of  the  proseentioa  tende  to  show 
that  the  crime  committed  only  amounted  to 
an  assault  with  a  deadly  weapon  with  intent 
to  inflict  ....  bodily  injury,  ....  or  that 
defendant  was  justified  or  excused,"  as  such 
instruction  is  contradictory  and  meaningless. 
People  V.  Gordon,  88  GaL  422,  26.  Pac.  502. 

Pen  AxrmtamXB  nou  Othxb  Statis: 

See  26  Cent.  Dig.,  eols.  977-987,  88  697- 

603. 

§  179.  Justification  or  BUtlgfttloiL 

[a]  Where  the  instruction  was  that,  the 
killing  having  bem  proved,  the  borden  of 
proving  a  justifleation  would  rest  on  the  ac- 
cused, "unless  the  proof  on  the  part  of  the 
prosecution  sofficiently  manifests  that  the 
crime  only  amounts  to  manslaughter,"  or  that 
there  was  a  justification,  held,  that  the  sub- 
stitution of  "sufficiently  manifests"  for 
"tends  to  show,"  as  required  by  Penal  Code, 
section  1105,  was  not  a  ground  for  reversal. 
People  T.  Flahavo,  58  Cal.  849. 

[b]  Inistraction  that  endearor  ud  intent  to 
commit  a  felony  must  concur  in  order  to 
jDitify  homicide  is  erroneouB.-~P;popIe  t. 
Flanagan,  60  Cal.  8,  44  Am.  Bep.  58. 

[c]  Inatruetion  as  to  what  will  constitute  a 
^stifiable  homicide  by  a  person  engaged  in 
mortal  combat  is  not  erroneous,  although  it 
omits  any  reference  as  to  whether  the  defend- 
ant was  the  assailant  or  not  when  the  evi- 
dence shows  that  the  defendant  was  not  the 
assailant.— People  T.  Qiancoli,  74  Cal.  642,  16 
Pac  510. 

[d]  In  a  inrosecntion  for  murder  instruction 
nbstantially  in  the  language  of  section  197, 
•ubdivision  3,  of  the  Penal  Code  is  not  er- 
roneous.—People  T.  Daniels,  11  Pac  655,  TO 
CaL  681, 


[e]  Instmetiona  on  justifiable  homicide  ex- 
amined and  approved. — People  t.  O'Brien,  78 
Cal.  46-48,  20  Pac.  459. 

[f]  Instruction  on  excusable  homicide  in 
language  of  Penal  Code,  section  195,  is  proper. 
People  T.  Bnshton,  80  Cal.  162,  165,  22  Pac 
127. 

[g]  Instruction  that  burden  is  on  defend- 
ant to  excuse  homicide  which  omits  qualify- 
ing words  contained  in  last  clause  of  section 
1105,  Penal  Code,  is  prejudicially  erroueous. 
People  V.  ElUott,  80  Cal.  305,  22  Pac.  207. 

[h]  An  instruction  that  "when  the  act  is 
proved  to  have  been  done  by  defendant,  if 
it  be  an  act  itself  unlawful,  the  law  in  the 
first  instance  presumes  it  to  have  been  in- 
tended, and  the  proof  of  justification  or  ex- 
cuse lies  on  the  defendant  to  overcome  this 
presumption,"  does  not  require  defendant  to 
overcome  such  presumption  by  a  pre- 
ponderance of  the  evidence,  and  is  not  er- 
roneous. Penal  Code,  section  1106  though 
not  requiring  a  preponderance  of  evidence, 
does  require  defendant  to  prove  circumstances 
in  justification  of  the  homicide. — People  t. 
Boling,  83  Cal.  380,  23  Pac.  421. 

[i]  Instmction  on  burden  of  proving  eir- 
enmstances  in  mitigation,  in  language  of  sec- 
tion 1105,  Penal  Code,  is  proper,  but  should 
be  accompanied  by  what  code  contains  on 
reasonable  doubt. — People  t.  Tarm  Poi,  86 
Cal  227,  24  Pac.  998. 

[j]  In  a  prosecution  for  murder  a  chai^ 
to  the  jury  as  to  the  burden  of  proving  eir- 
onmatances  of  mitigation,  justification  or 
excuses  devolving  upon  the  defendant,  sub- 
stantially embodying  section  1105  of  the 
Penal  Code,  but  omitting  the  qualification 
contained  therein,  "unless  the  proof  on  the 
part  of  the  prosecution  tends  to  show  that 
the  crime  committed  aalj  amonnts  to  man- 
slaughter, or  that  the  oefendant  was  jus- 
tifiable or  excusable,"  is  erroneous,  and  the 
error  is  not  cured  by  a  general  charge  as  to 
reasonable  doubt  which  may  arise  upon  a 
consideration  of  the  whole  case. — People  T. 
Lemperle,  94  Gal.  45,  29  Pac  219. 

[kj  It  is  not  error  for  the  court  to  read  to 

the  jury  Penal  Code,  section  1105,  which  pro- 
vides that  on  a  trial  for  murder,  the  homi- 
cide by  defendant  being  proved,  "the  bur- 
den of  proving  circumstances  of  mitigation, 
or  that  justify  or  excuse  it,  devolves  on  him, 
unless  the  proof  on  the  part  of  the  prosecu- 
tion tends  to  show  that  the  crime  committed  ; 
only  amounts  to  manslaagbter,  or  that  de-  > 
fendant  was  justifiable  or  excusable,"  where 
there  are  other  instructions  in  connection 
therewith  which  fully  and  clearly  insist  on 
the  right  of  defendant,  in  every  step  of  the 
case,  to  have  all  reasonable  doubts  as  to  his 
guilt,  or  as  to  any  fact  essential  to  ahow 
guilt,  resolved  in  his  favor^ — ^People  T.  Hawes, 
98  Cal.  648,  33  Pac.  791. 

[I]  The  court  should  exercise  great  care  to 
prevent  misconception  or  misapplication  of 
threats,  or  their  being  given  undue  weight  by 
the  jury,  and  they  should  b«  instructed  that 
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tbreati  are  entitled  to  weight  only  wben 
elearlj'  connected  by  eircumstancea  with  the 
time  and  manner  of  the  homicide,  and  that 
after  reconciliation  of  a  previoua  quarrel 
between  the  parties  it  will  not  be  presumed 
that  they  were  moved  by  the  old  grudge, 
uoleas.  it  appears  from  all  the  circamstances, 
and  that  previous  ill-will  or  malice  cannot 
take  away  the  right  of  self -def  euae  or  convert 
a  jnstiflable  homicide  Into  a  murder. — ^Peoide 
T.  Hyndman,  99  Cal.  1,  33  Pac.  782. 

[m]  In  a  trial  for  murder,  after  statin?  that, 
where  the  killing  by  defendant  is  shown,  the 
burden  is  upon  him  of  proving  circumstances 
which  would  mitigate  the  same,  a  charge  that 
it  was  not  necessary  that  defendant  prove 
affirmatively  that  he  did  not  intend  raeh 
eonsequencea,  if  there  exists  a  reasonable 
doubt  that  he  is  'guilty,  is  not  erroneoua 
where  the  court  further  charges  that  "the 
commiasion  of  homicide  by  defendant,  if 
proved,  does  not  cast  on  him  the  burden  of 
proving  circumstances  of  mitigation  or  ex- 
cuse by  a  preponderance  of  evidence." — Peo* 
pie  V.  Neary,  104  Cal.  373,  37  Pac.  943. 

[n]  Upon  the  trial  of  a  defendant  accused 
of  murder,  an  instruction  to  the  effect  that, 
up  to  the  moment  of  killing,  the  prosecution 
must  make  out  its  case  beyond  a  reasonable 
doubt,  but,  when  the  killing  is  proved,  the 
burden  of  proof  changes,  and  the  defendant 
must  show,  by  a  preponderance  of  evidence, 
circamBtanees  in  mitigation,  or  to  excuse  or 
justify  the  homicide,  is  prejudicially  erroneous, 
when  it  appears  that  the  defendant  personally 
testified  to  circumstances  of  justification, 
though  his  evidence  was  entirely  uncor- 
roborated.— People  T.  Marshall,  112  Cal.  422, 
44  Pac.  718. 

[6]  Initraetioni  on  justifiable  homicide  ex- 
amined and  held  correct. — ^People  t.  Toknm, 
118  Cal.  437,  50  Pac.  686. 

[p]  Under  Penal  Code,  section  459,  provid- 
ing that  a  person  entering  a  house  with  in- 
tent to  commit  any  felony  is  guilty  of 
burglary;  and  section  189,  which  provides 
that  murder  committed  in  an  attempted 
burglary  is  murder  in  the  first  degree — an  in- 
ttroctioD  concerning  burglary  is  proper  in  a 
prosecution  for  the  murder  of  a  man  while  at- 
tempting to  prevent  the  murderer  from  kill- 
ing a  woman  whom  he  had  pursued  into  a 
house  for  the  purpose  of  killing  her. — People 
y.  Miller,  121  Cal.  343,  53  Pac.  816. 

[q]  The  court's  charge  on  justifiable  homi- 
cide in  the  language  of  the  code  is  sufficient 
in  the  absence  of  defendant 's  request  for 
further  instructions  thereon. — People  T* 
Matthai,  13S  CaL  442,  67  Pac.  694. 

[r]  Where  the  conrt  charged  upon  the  sub- 
ject of  justifiable  homicide  in  the  language 
of  the  code,  no  error  was  committed,  where 
the  defendant  did  not  request  any  further 
elaboration  of  the  principles  expressed. — ^Peo* 
pie  T.  Matthai,  135  Cal.  442,  67  Pae.  604. 

[s]  A  charge  on  a  mnrder  trial  that  evi- 
dence of  the  character  of  deceased,  tending 
to  show  that  he  was  a  violent,  quarrelsome 


and  dangerous  man,  was  not  admitted  as  tend- 
ing "in  any  way'*  to  justify  his  slaying  by 
accused,  was  not  improper  when  qualified  by 
the  rest  of  the  instruction,  to  the  effect  that 
the  evidence  of  bad  character  was  to  be  con- 
sidered only  as  a  circumstance  illustrating 
the  facts  of  the  homicide,  and  indicating  the 
aggressor  and  the  nature  of  the  aggression. — 
People  T.  Toan^  68  Pae.  837. 

S  180.  ItaBUilty  m  IMozieatlaiL 

[a]  An  instmotion  asked  by  defendant  on  a 
tri^  for  murder  to  the  eflFect  that,  if  the  evi- 
dence  created  a  reasonable  doubt  in  the 
minds  of  the  jury,  as  to  the  sanity  of  the 
defendant  at  the  time  he  committed  the  act, 
he  should  be  acquitted,  was  properly  refused. 
People  V.  Myers,  20  Ual.  518. 

[bl  An  instruction  of  the  court  upon  the 
tn^  of  an  indictment  for  an  assault  with 
intent  to  kill,  to  the  effect  that  evidenee  of 
drunkenness  of  the  defendant,  while  clearly 
admissible  under  the  law,  should  be  received 
with  great  caution,  held  not  to  be  erroneous. 
People  T.  Fenis,  55  Cal.  688. 

[e]  The  court  charged  the  jury  that  insanity 
produced  by  intoxication  will  not  destroy 
responsibility  if  the  party,  when  sane  and 
responsible,  makes  himself  voluntarily  intoxi- 
cated, and  that  drunkenness  is  no  excuse  for 
crime,  but  is  a  circumstance  for  the  considera- 
tion of  the  jury  in  determining  the  degree 
of  the  crime.  The  evidence  proved  that  the 
homicide  was  committed  on  Sunday,  about 
1  o'clock  P.  M.,  and  that  the  defendant  had 
bought  a  pint  of  pure  alcohol  on  the  Friday 
before  the  homicide,  brought  it  home  with 
him  on  Friday  evening,  and  drank  it,  without 
water,  all  the  next  day.  Held  (1)  that  the 
charge  was  not  erroneous;  (2)  that  the  evi* 
dence  tended  to  prove  voluntary  intoxication, 
and  that  the  charge  on  the  subject  was  rele- 
vant.— ^People  v.  Jones,  63  Cal.  168. 

[d]  Upon  a  prosecution  for  murder,  an  in- 
struction to  the  jury  that  evidence  of  drunk- 
enness can  only  be  considered  by  them  for 
the  purpose  of  determining  the  degree  of 
crime,  and  for  auch  purpose  it  should  be  re- 
ceived with  great  caution,  is  correct. — ^Peo- 
ple V.  Vincent,  OS  CaL  426,  SO  Pac.  581. 

[e]  Where,  to  prove  defendant's  insanity, 
evidence  of  her  account  of  the  homicide  is  ad- 
mitted, ;t  is  proper  to  instruct  that  such  evi- 
dence can  only  be  considered  as  bearing  on 
defendant's  mental  condition. — ^People  T. 
Worthington,  105  Cal.  166,  88  Pae.  689. 

[f]  Upon  trial  of  defendant  charged  with 
murder  where  the  defense  of  insanity  is  pre- 
sented, and  there  was  no  suggestion  of  his 
insanity  at  the  time  of  tri^,  it  is  proper 
for  the  court  to  instruct  the  jury  that  the 
defendant  is  to  be  considered  sane  at  the 
time  of  the  trial,  and  that  the  question  to 
be  considered  by  the  jury  is  whether  he  was 
insane  at  the  very  time  of  the  alleged  com- 
mission  of  the  homicide,  of  which  the  bur- 
den of  proof  ifl  upon  the  defendant. — People 
T.  Schmltt,  106  Cal.  48,  39  Pac.  20C 
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[g]  When  the  intent  in  qnestloa  is  the  pn- 

mediiated  and  deliberate  intent  to  take  life, 
an  Instmetion  aa  to  consideration  of  in* 
toxication,  "in  determining  the  felonious  mo- 
tive or  intent  with  which  he  committed  the 
act/'  is  not  erroneous  because  of  the  use  of 
the  word  "felonious." — People  t.  KIobs,  IIS 
Cal.  567,  47  Pac.  459. 

[h]  Where  the  OTidenoe  of  the  defendant 
shows  that  he  was  not  at  the  time  of  the 
homicide  in  such  a  dazed  condition  of  mind 
as  to  preclude  his  being  guilty  of  murder, 
instructions  bssed  upon  eueh  dazed  condition 
of  mind  are  properly  refused  as  inapplicable. 
People  T.  Wortldngton,  12S  CaL  fiS8,  6S  Pao. 
896. 

[i]  Where  the  defendant  in  homicide  goes  to 
tnal  as  being  a  sane  man,  it  is  not  erroneous 
to  charge  that  it  is  only  necessary  to  deter- 
mine whether  defendant  was  insane  at  the 
time  of  the  homicide,  and  that  he  ia  to  ba 
considered  sane  at  the  time  of  the  trial.— 
People  V.  Donlan,  135  Cal.  489,  67  Pac.  761. 

[j]  The  giving  of  an  instruction  in  a  homi- 
cide case  that  the  defense  of  insanity  is  one 
which  may  be,  and  sometimes  is,  resorted  to 
where  the  proof  of  the  overt  act  la  so  full  and 
complete  that  any  other  means  of  avoiding 
conviction  seems  hopeless,  and  while  the  de- 
fense is  to  be  weighed  fully  and  justly,  and, 
when  satisfactorily  established,  is  entitled  to 
favorable  consideration,  it  is  to  be  examined 
with  care,  lest  an  ingenious  counterfeit  of 
such  mental  disorder  should  furnish  protec- 
tion to  guilt,  is  not  erroneous. — People  v. 
Donlan,  135  CaL  489,  67  Pac  761. 

[k]  In  a  prosecution  for  homicide,  an  in- 
struction held  properly  refused  as  ignoring 
the  jury's  right  to  consider  defendant's  state- 
ments in  determining  his  sanity, — People  v. 
Fallon  (Cal.  Sup.),  86  Pac.  689. 

Fob  Authobities  raou  Otheb  Statss: 

See  26  Cent.  Dig.,  cols.  990-998,  §  605. 

{  181.  PasBlon  and  Provocation. 

[a]  Where  there  is  no  evidence  of  passion, 
an  instruction  based  on  that  theory  is  prop* 
erly  refused.— People  v.  Williams,  43  CaL  344. 

[b]  The  court  charged  that  "a  cause  which 
originates  in  the  fault  of  the  party  himself, 
in  a  quarrel  which  he  had  provoked  and 
brought  on,"  cannot  be  ground  of  ^ustiflc*- 
tion.  Held  not  reveraible  error,  as  inducing 
the  jury  to  believe  that  words  merely  dis- 
agreeable were  a  provocation  taking  away 
the  right  of  self-defense,  where  the  court  also 
instructed  in  said  charge  that:  "No  man,  by 
his  own  lawless  act,  can  create  a  necessity  for 
acting  in  seLf-defense,  and  then,  upon  killing 
the  person  with  whom  he  seeks  the  difficulty, 
interpose  the  plea  of  self-defense,  anless,  if 
he  was  the  aggressor,  that  he  had  really  and 
in  good  faith,  endeavored  to  decline  any 
further  Btruggle  before  the  mortal  blow  was 
given.  "—People  v.  Newcomer,  118  Cal.  263, 
50  Pac.  405. 


Ite  AiTTHoums  noic  Othkb  Statis: 

See  86  Cent  Dig.,  eols.  998-1000,  |S  608- 


S  188.   Bxerdse  of  Anthnlty  or  Duty. 

[a]  On  the  trial  of  a  constable  for  murder 
it  appeared  that  deceased  had  had  a  quarrel 
in  a  saloon;  that  he  went  out,  returned 
with  a  pistol,  fired  at  the  other  party  with- 
out injuring  him,  and  was  immediately  dis- 
armed. Defendant  testified  that  he  heard  the 
noise,  saw  deceased  go  out,  and  retam  with 
the  pistol,  heard  the  shot,  hurried  to  the*  sa- 
loon to  arrest  him,  found  all  the  parties  talk- 
ing, and  when  deceased  soon  after  started  out 
he  followed,  took  hold  of  him,  and  told  him 
he  was  nnder  arrest;  that  deceased  was  de- 
fiant, threatening  and  resisting  arrest,  and 
when  defendant  fired,  deceased  had  his  hand 
where  be  could  have  drawn  his  pistol,  and 
defendant  thought  that  if  he  did  not  disable 
deceased  the  latter  would  kill  him.  Held 
that,  there  being  a  conflict  of  evidence  as  to 
defendant's  knowing  that  deceased  was  dis- 
armed, an  instruction  that  ' '  any  person  mak- 
ing an  arrest  may  take  from  the  person  ar- 
rested all  offensive  weapons  which  he  may 
have  about  hia  person"  was  proper. — People 
T.  Adams,  85  CaL  831,  24  Pac.  629. 

[b]  An  instmetion  that,  "if  the  jury  had 
any  doubt  about  the  lawfulness  of  the  means 
adopted  by  defendant  to  arrest  deceased, 
they  should  acquit  defendant,  *  *  is  properly  re- 
fused, as  being  indefinite, — People  v.  Mat- 
thews, 126  Cal.  xvii,  58  Pac.  371. 

Fob  Authobities  raoH  Otheb  States: 

See  86  Cent.  Dig.,  eols.  1003,  1004,  §  618. 

S  183.  8elf-def «!». 

[a]  A  charge  that,  "in  all  eases  of  homi- 
cide excusable  by  self-defense,  it  must  be 
taken  that  the  attack  was  made  upon  a  sud- 
den occasion,  and  not  premeditated,  or  with- 
out malice,*'  embodies  a  correct  principle  of 
law,  and,  though  vague,  does  not  so  militate 
against  the  prisoner  as  to  be  ground  for  re- 
versaL— People  v.  Moore,  8  CaL  90. 

[b]  Instruction  which  wonld,  in  its  terms, 
require  jury  to  acquit  the  defendant  upon  the 
ground  that  the  deceased  fired  first,  without 
any  regard  to  the  circumstances  under  which 
the  shot  was  fired,  is  erroneous. — ^People  v. 
HonsheU,  10  Cal.  63. 

[e]  In  a  trial  for  murder^  an  instmetion  that 
an  assaalted  party  may  in  defense  inflict  a 
mortal  wound  with  a  dangerous  weapon,  and 
be  acquitted  of  all  offense,  provided  he  did 
not  intend  to  cause  death,  without  reference 
to  any  circumstances  making  the  giving  of 
such  a  wound  necessary,  or  showing  that  he 
had  in  good  faith  undertaken  to  avoid  further 
struggle,  is  erroneous. — ^People  v.  Gatewood, 
20  CaL  146. 

[d]  In  a  trial  for  murder  where  the  defend- 
ant claims  that  in  taking  the  life  of  the  de- 
ceased he  acted  in  necessary  self-defense, 
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wonid  the  words  **kdj_  legal  ^astiflcation  or 
excuse/'  in  a  proposed  instruction  to  the  jury, 
when  applied  to  the  act  of  killing,  necessarily 
mean  "done  in  necessary  self-defense," 
query.— People  r.  Campbell,  SO  CaL  S12. 

[e]  Defendant  claimed  that  he  was  at- 
tacked, and  killed  deceased  in  self-defenae. 
Held,  that  an  instruction  that  a  man  has  the 
right,  in  defense  of  his  life,  to  use  ' '  all  lawful 
means  to  secure  hia  own  safety,"  without 
further  elaboration,  was  defectiTC. — ^People  t. 
Ye  Park,  62  Cal.  204. 

[f]  Instruction  that  "necessity  for  taking 
life  must  aj^ear  to  defendant"  is  consistent 
with  real  or  apparently  real  necessity,  and 
proper.— People  t.  De  Witt,  68  Cal.  S87,  10 
Pac.  212. 

[g]  When  self-defense  is  set  up  in  a  mur- 
der case,  an  instraction  that  "the  necessity 
must  be  apparent,  actual,  imminent,  absolute, 
and  unavoidable,"  is  contradictory  and  mis- 
leading. It  should  be  that  "the  necessity 
must  be  actually  or  apparently  imminent,  ab- 
Bolufe,  and  unavoidable." — People  t.  Oon- 
zalea,  71  Cal.  660,  12  Pac.  783. 

[hi  An  instruction  as  to  what  constitutes  a 
juBtiflable  killing  in  self-defense,  which  ex- 
eludes  from  the  consideration  of  the  jury  the 
question  whether  or  not  the  defendant  had 
apparentlv.  to  his  comprehension  as  a  rea- 
sonable man,  the  means  at  hand  to  avoid  kill- 
ing his  assailant  without  incurring  imminent 
danger  of  losing  his  own  life  or  of  having 
great  bodily  harm  done  to  his  person,  is  erro- 
neous.— People  T.  Oonsalee,  71  CaL  660,  12 
Pac.  783. 

[i]  Charge  that  killing  is  justified  "if  neces- 
sary for  protection"  is  wrong;  it  should  be 
"if  actually  or  apparently  necessary. — ^Peo* 
pie  V.  Dye,  75  Cal.  113,  16  Pac.  537. 

[j]  On  a  trial  for  assault  with  a  deadly 
weapon,  an  instruction  that  if  the  jury  find 
that  defendant  did  make  an  assault  with  a 
knife,  which  was  a  deadly  weapon,  and  not 
in  necessary  self-defense,  it  is  their  duty  to 
find  him  guilty,  but  if  they  find  that  he  made 
the  assault  in  necessary  self-defense,  in  order 
to  prevent  D.  O.  from  committing  a  violent 
assault  upon  him,  then  be  is  not  guilty,  does 
not  exclude  the  consideration  of  apparent  ne- 
cessity.—People  T.  DoUor,  80  Cal.  913,  28 
Pac  1080. 

[k]  Court  properly  charged  that,  if  defend- 
ant killed  deceased  in  repelling  an  attempt 
by  deceased  to  murder  or  to  do  great  bodily 
harm  to  defendant,  the  killing  was  justifiable; 
the  charge  not  limiting  defendant's  right  to 
kill  to  the  two  cases  specified. — ^People  t. 
Bruggy,  03  Cal.  476,  29  Pac.  26. 

[1]  The  court  properly  charged  that  "to 
justify  the  killing  of  another  in  self-defense 
it  must  appear  that  the  danger  was  so  urgent 
and  pressing  that,  in  order  to  save  his  own 
life,  or  to  prevent  his  receiving  great  bodily 
harm,  the  killing  of  the  other  was  absolutely 
necessary " ;  the  words  ' '  it  must  appear ' ' 
clearly  referring  to  defendant,  and  not  to 


the  jury.— People     Bruggr,  98  CaL  476,  SO 

Pac.  26. 

[m]  As  instruction  to  the  jury  npon  the 

Sroseeution  of  a  defendant  charged  with  mar* 
er,  that  "to  justify  a  person  for  killing 
another  upon  the  ground  of  self-defense  the 
killing  must  be  done  under  a  well-founded  be- 
lief that  it  was  absolutely  necessary  for  such 
person  to  kill  the  deceased  to  save  himself 
from  great  bodily  harm,"  although  not  highly 
commendable,  ia  not  erroneous.— People  ▼. 
Lemperle,  04  Cal.  46,  20  Pac.  21S. 

[n]  An  inetmetion  that  defendant  is  en- 
titled to  an  acquittal  if.  after  he  assaulted 
deceased,  he  endeavored  in  good  faith  to 
withdraw  from  the  strugcfle,  and,  after  an 
interval  had  elapsed  between  the  first  and 
final  assaults,  deceased  attempted  to  shoot 
defendant,  causing  his  reasonable  apprehen- 
sion of  danger,  is  misleading  in  intimating 
that.  If  the  aifray  was  but  one  connected 
quarrel  or  altercation,  defendant  would  have 
no  right  to  kill  in  self-defense  nnder  any  eir- 
eumntances. — ^People  v.  Button,  106  Cal.  628, 
46  Am.  St.  Bep.  250,  80  Pac  1073,  28  L.  B. 
A.  601. 

[o]  Instruction  as  to  unavailability  of  self- 
defense,  where  the  real  or  apparent  neces- 
sity for  killing  was  voluntarily  brought  upon 
the  defendant  by  his  own  fault  or  misconduct, 
is  erroneous  and  misleading,  where  it  is  so 
broad  in  its  terms  as  to  justify  the  jury  in 
believing  that  it  was  such  fault  or  miscon- 
duct upon  the  part  of  the  defendant  to  at- 
tempt to  travel  over  the  disputed  road  under 
circumstances  appearing  in  proof,  as  to  de- 
prive the  defendant  of  the  right  of  self-de- 
fense if  attacked  by  the  deceased  at  the 
point  where  the  road  was  obstructed. — People 
T.  Conkling,  111  Cal.  616,  44  Pm.  314. 

[p]  Where  there  ie  no  evidence  in  the  ease 
that  the  defendant  was  the  first  assailant, 
and  withdrew,  or  attempted  in  good  faith  to 
withdraw,  from  the  affray  before  he  fired  the 
fatal  shot,  and  defendant's  testimony  is  to 
the  contrary,  an  instruction  that  a  real  or  ap- 
parent necessity  brought  about  by  the  design, 
contrivance  or  fault  of  the  defendant,  cannot 
be  availed  of  aa  a  defense  for  the  commission 
of  a  homicide,  is  without  the  facts,  and  not 
pertinent  to  the  issues,  and  should  not  be 
given.— People  Conkling,  111  CaL  616,  44 
Pac  814. 

[q]  The  prosecution  claimed  that  defendant 
shot  deceased,  with  whom  be  had  had  a  wordy 
disp'ute,  in  the  back,  after  he  had  tnmed 
from  defendant.  Defendant  claimed  that  he 
shot  while  deceased  was  making  a  murderous 
assault  upon  him.  Held,  that  it  was  proper 
to  refuse,  as  unwarranted  by  the  evidence,  an 
instruction  that  a  person  whose  life  has  been 
threatened,  if  he  easn'ally  meets  his  foe,  and 
hae  reasonable  eause  to  b^eve  him  armed 
and  ready  to  execute  hii  threats,  and  that  his 
personal  safety  ekn  be  secured  in  no  other 
way,  need  not  wait  to  be  assaolted,  but  may 
kill  his  foe  if  necessary  to  secure  himself 
from  the  imminent  danger.— People  T*  How- 
ard, 112  CaL  135,  44  Pac.  464, 
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[r]  A  nqnested  instraetion  whieh  deelarei 
as  a  fact  that  the  deceased  bad  threatened  to 
kill  the  defendant  is  properly  refused. — ^Peo- 
ple T.  Boemer,  114  CaL  SI,  46  Pae.  1003. 

[b1  An  instmetion  that  "no  man  by  his  own 
lawless  acts  can  create  a  necessitj  for  acting 
in  aelf-defenae,  and  thereupon,  killing  the 
person  with  whom  he  seeks  the  difficulty,  in- 
terpose the  plea  of  self-defense.  The  plea 
of  necessitj  is  a  shield  for  those  only  who 
are  witbont  fault  in  oeeasioning  it  and  act- 
ing under  it,"-^  not  enoneous,  when  im- 
mediatelj  followed  by  the  statement:  *'T7n< 
donbtedly  the  defendant  can  show  la  justiflea- 
tion  that,  although  he  brought  npon  himself 
an  imminent  danger,  he,  in  the  presence  of 
that  necessity,  changed  his  mind  and  conduct, 
and  honestly  endeavored  to  escape  from  it, 
but  could  not  without  striking  the  mortal 
blow.  Bat,  in  the  absence  of  such  circum- 
stances, when  the  defendant  seeks  and  brings 
upon  himself  a  diffieultjr  with  the  deceased,  la 
which  he  wUlingly  continues  until  he  involTes 
himself  in  the  necessity  to  kill,  the  law  will 
not  hold  him  guiltless.  The  right  of  self-de- 
fense which  justifies  a  homicide  does  not  in- 
clude the  right  of  attack."  (Garontte,  J., 
dissenting.) — ^Perole  t.  Kennett.  114  CaL  18. 
45  Pac  994. 

[t]  Instmeton  on  self-defense  upheld. — Peo- 
ple V.  Lewis,  117  Cal.  190,  48  Pac.  1088. 

[n]  Instruction  relating  to  duty  to  retreat 
before  killing  in  self-defense  held  prejudici- 
ally erroneous. — ^People  v.  Lewis,  117  CaL  191, 
194,  48  Pae.  1088. 

[▼]  Instructions  on  self-defense  reviewed 
and  criticised. — People  t.  Newcomer,  118  CaL 
267-274,  50  Pac.  405. 

[w]  Nearly  all  matters  of  law  proper  to  be 
given  by  way  of  instructions  on  self-defense 
ean  be  found  in  language  of  code  and  it  is 
better  to  use  this  language. — People  v.  New- 
comer, 118  CaL  269,  271,  274,  50  Pac  40S. 

[x]  After  stating  the  constituent  elements 
of  murder  and  manslaughter,  the  court  pre- 
faced the  charge  defining  the  law  of  self- 
defense  by  the  statement  that  an  unlawful 
killing  must  be  proved  by  the  state  before 
defendant  can  be  convicted  of  any  offense. 
Held  not  erroneous  as  not  defining  the  degree 
of  proof  necessary  to  authorize  a  conviction, 
where  in  other  parts  of  the  charge  the  court 
stated  that  guilt  must  be  established  beyond 
a  reasonable  donbt. — ^People  t.  Brittan,  118 
Cal.  409,  50  Pac  664. 

[y]  Where  deceased  was  kiUed  by  a  rifle 
shot  after  having  his  right  arm  shattered 
by  the  discharge  of  a  shotgun,  an  instruction 
that  it  is  murder  for  a  person  assailed  to  kill 
his  assailant  after  he  has  rendered  him  in- 
capable of  doing  further  injury  was  not  error, 
the  court  having  expressly  stated  in  other 
instructions  that  the  jury  should  acquit  if 
they  found  that  defendant,  though  not  ac- 
tually in  danger  when  he  fired  the  fatal  shot, 
reasonably  believed  that  he  was. — ^People  t. 
Toknm,  118  Oal.  437,  SO  Pac  686. 
OaL  IHseit,  ToL  8—172 


[z]  Instruction  that  if  the  jury  believe  that 
deceased  was  the  aggressor,  but  he  had  in 
good  faith  endeavored  to  decline  any  further 
troable  before  defendant  ^ot  him,  there  was 
Bo  self-defense,  ia  erroneous,  since  the  ag- 
gressor must  not  only  decline  further  strife, 
but  must  make  known  such  declination  to  his 
adversary.— Pemle  v.  8eott,  1£8  CaL  484,  S6 
Pac  102:  . 

[aa]  InstmctioB  to  effect  that  a  defendant 
charged  with  murder  cannot  be  acquitted  ' 
upon  bis  plea  of  self-defense,  unless  the  jury 
"believe"  from  the  evidence  that  at  the  time 
of  firing  the  fatal  shot  the  defendant  honestly 
believed  that  his  life  was  in  danger  and  that 
he  was  about  to  receive  great  bodily  injury 
from  the  deceased,  is  erroneous,  as  eliminat- 
ing the  right  of  the  defendant  to  an  acquittal 
if  the  evidence  created  a  reasonable  doubt 
as  to  whether  he  acted  in  self-defense. — ^Peo- 
ple V.  Beott,  123  CaL  434,  56  Pac.  102. 

[bb]  If  there  is  any  evidence  to  sustain 
the  court  in  submitting  the  question  to  the 
jury,  it  is  proper  to  instruct  them  that  if 
the  defendant  created  appearances  to  justify 
the  deceased  in  making  a  deadly  counter- 
assaolt  in  self-defense,  and  the  defendant 
slew  him  while  making  such  counter-assault, 
and  did  not,  or  from  the  suddenness  of  the 
counter-assault  could  not,  notify  him  that  he 
had  abandoned  the  contest,  the  killing  was 
unjustifiable.  Any  part  of  such  instruction 
based  upon  the  hypothesis  of  a  deliberate 
purpose  to  create  such  appearances,  is  ren- 
dered immaterial  by  a  verdict  acquitting 
the  defendant  of  murder  in  the  first  degree: 
and  the  instruction  will  be  considered  as  if 
based  upon  the  hypothesis  of  their  creation 
without  preconceived  design. — People 
Phelan,  123  Cal.  551,  58  Pac.  424. 

[cc]  The  instruction  npon  the  law  of  self- 
defense,  as  to  necessity  induced  by  the 
fault  of  the  defendant,  taken  bodily  from 
the  eases  of  People  v.  Kennett,  114  CaL  18, 
45  Pac.  994,  and  People  v.  Soemer,  114  Cal. 
51,  4S  Pae.  1003,  is  ansouud,  aside  from  the 
qualification  therein  expressed;  and  though 
not  erroneous,  if  given  with  that  qualifica- 
tion, no  good  purpose  can  be  subserved  by 
giving  it,  and  it  should  never  be  given. 
People  T.  IfiUer,  125  Cal.  44,  57  Pac  770. 

[dd]  An  instruction  on  a  trial  for  murder 
that  no  man  by  his  lawless  acts  can  create 
a  necessity  for  acting  in  self-defense,  and 
that  the  plea  of  necessity  is  a  shield  only  to 
those  who  are  without  fault  in  occasioning 
it,  but  that  defendant  can  show  in  justifica- 
tion that,  though  he  brought  upon  himself 
an  imminent  danger,  he,  in  the  presence  of 
that  necessity,  changed  his  mind,  and  en- 
deavored to  escape  from  it,  but  could  not 
without  striking  a  mortal  blow,  though  not 
approved,  does  not  constitute  error.— People 
T.  Miller,  125  Cal.  44,  57  Pae.  770. 

[ee]  Following  instruction  is  correct:  "A 
bare  fear  that  a  man's  life  or  limb  is  in 
clanger  is  not  sufficient  to  justi^  a  homicide, 
but  in  order  to  jnstifv  a  man  m  taking  the 
Ufe  of  another  in  self-defense,  tlM  oircna- 
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Btanees  muBt  be  niffieient  to  exeite  the  fears 

of  a  reasonable  man,  and  the  party  killing 
mast  have  acted  under  the  influence  of  mch 
fears  alone.  The  danger  must  be  present,  ap- 
parent, and  imminent,  and  the  killing  must 
be  done  under  a  well-grounded  belief  that  it 
was  necessary  for  the  defendant  to  kill  the 
deceased  at  that  time  to  save  himself  from 
great  bodily  harm."  Such  instruction  is  not 
ineonsistent  with  correct  instructionB  imme- 
diately following  aa  to  the  right  of  the  de- 
fendant to  act  upon  appearances  whether  the 
danger  was  real  or  only  apparent. — People 
T.  Smeraon,  130  CaL  662,  62  Pao.  1069. 

[ff]  The  court  charged  that  defendant  had 
the  legal  right  to  prevent  the  attempted  com- 
mission of  a  felony,  even  to  the  extent  of 
inflicting  death  on  the  one  eo  attempting;  or, 
if  the  deceased  was  endeavoring  to  escape 
with  the  proceeds  of  the  felony,  defendant 
also  had  the  right  to  prevent  such  escape, 
even  by  inflicting  death;  but,  if  the  attempt 
or  commission  would  amount  only  to  a  mis- 
demeanor, then  defendant  had  no  sneh  right. 
Held,  that  the  charge  was  not  prejadieiaf  to 
defendant  as  informing  the  jury  that,  if  the 
threatened  assault  on  defendant  by  deceased 
was  a  misdemeanor,  the  right  to  kill  de* 
ceased  in  self-defense  did  not  exist,  since 
the  instruction  referred  to  the  right  to  kill 
deceased  to  prevent  him  from  keeping  de- 
fendant 's  money. — ^People  t.  Grimes,  132  CaL 
80,  64  Pao.  101. 

[gg]  Where  it  appears  that  defendant  made 
the  first  assault  upon  the  deceased  with  the 
whip,  which  the  deceased  took  from  the 
defendant,  and  the  defendant  thereupon  im- 
mediately retreated  toward  his  wagon,  where 
deceased  knew  he  had  a  gun,  and  deceased 
was  apprehensive  of  his  purpose  to  get  the 
gan,  it  was  proper  to  instruct  the  jury  aa.  to 
the  right  of  the  deceased  to  defend  hinuelf 
against  the  defendant,  who  had  made  the 
first  assault.— Peoide  t.  Shears,  133  Cal.  154, 
65  Pac.  295. 

[hh]  Where  there  was  no  evidence  of  an 
apparent,  but  unreal,  danger  of  injury  to  the 
defendant  from  the  deceased,  a  requested  io- 
Btruction,  to  the  effect  that  the  danger  to  the 
defendant  of  great  bodily  injury  from  the 
loaded  butt  of  a  whip  held  by  the  deceased, 
when  used  for  the  purpose  of  striking  the  de- 
fendant therewith  a  severe  blow  upon  the 
head,  would  constitute  a  ground  of  justifiable 
homicide,  is  properly  modified  by  adding  that 
"it  should  appear,  however,  that  defendant 
was  actually  resisting'  an  attempt  to  murder 
him,  or  an  assault  on  him  with  a  deadly  weap- 
on likely  to  produce  great  bodily  injury,  etc., 
and  that  mich  danger  was  imminent." — ^Peo- 
ple T.  Shean,  133  Cal.  154,  65  Pae.  295. 

[ii]  In  the  absence  of  evidence  as  to  self- 
defense  in  a  prosecution  for  murder,  instruc- 
tiona  on  the  law  of  self-defense  were  properly 
refused. — People  v.  Manoogian,  141  CaL  592, 
76  Pao.  177. 

[jj]  A  requested  instruction  on  a  trial  for 
murder  that  a  person  may  repel  by  force  in 
defense  of  bia  person  againat  one  manifestly 


intending  or  endeavoring  by  Tiolraee  to  com- 
mit a  felony  or  to  do  great  bodily  injury  te 
bis  person,  and  the  danger  which  would  jus- 
tify defendant  may  be  either  real  or  appar- 
ent, and  the  jury  are  not  to  oonsider  whether 
the  defendant  was  in  actoal  peril,  but 
whether  the  indications  were  such  as  to  in- 
duce a  reasonable  man  to  believe  that  he  was 
in  such  peril,  and  "if  he  so  believed  reason- 
ably," and  committed  the  act  under  such  be- 
lief, defendant  must  be  acquitted,  is  properly 
modified  by  inserting  after  the  words  "if  he 
80  believed  reasonab^,"  the  phrase  "and  had 
sufficient  cause  so  to  believe'." — ^People  t. 
aiover,  141  Cal.  23S,  74  Pae.  745. 

[kk]  An  instmction,  on  a  trial  for  murder, 
that  defendant,  justifying  under  a  claim  of 
■elf -defense,  "must  himself  have  been  with- 
out default  before  he  can  claim  the  full  pro- 
tection of  the  law,"  is  not  erroneous  in  view 
of  other  instructions  concerning  the  condi- 
tions under  which  the  right  of  self-defense 
may  be  asserted;  that  is,  that  he  was  not  the 
first  aggressor,  or,  if  so,  that  he  endeavored 
to  decline  further  struggle,  and  that  he  had 
not  sought  the  quarrel  with  a  design  of 
forcing  or  inviting  a  real  or  apparent  neces- 
sity for  killing,  which,  if  present  to  one 
without  blame,  would  justify  the  homicide. — 
Peoide  T.  Ulover,  141  Cal.  233,  74  Pao.  745. 

[U]  Instruction  in  language  of  section  197, 
snbdivision  3,  Penal  Code,  is  always  proper 
where  self-defense  is  pleaded. — People  t. 
Glover,  141  CaL  239,  74  Pac.  745. 

[mm]  Instraetion  in  language  of  court  in 
People  V.  Heeker,  109  Cat.  462,  is  proper 
when  self-defense  is  pleaded. — ^People  t. 
Glover,  141  Cal.  239,  74  Pac.  745. 

[nn]  It  is  proper  to  preface  instruction  on 
self-defense  with  statement  that  it  ie  based 
on  "claim"  of  defendant  that  he  acted  in 
self-defense.— People  v.  Glover,  141  Cal.  236, 
74  Pac.  745. 

[oo]  Where  in  a  prosecution  for  homicide 
there  was  nothing  showing  that  defendant 
was  acting  in  self-defense,  his  contention  be- 
ing that  the  killing  was  purely  accidental,  it 
was  not  error  to  refuse  instructions  present- 
ing the  issue  of  self-defense.— People  t.  Man- 
ning, 146  Cal.  100,  79  Pac.  866. 

[pp]  In  a  prosecution  for  murder,  defend- 
ant held  not  prejudiced  by  an  instruction  de- 
fining "reasonable  man." — People  v.  Ways- 
man,  1  CaL  App.  246,  81  Pac.  1087. 

[qq]  Failure  or  refusal  to  give  instructions 
on  the  law  of  self-defense  is  not  error,  if 
there  is  no  evidence  on  which  to  rest  such'  a 
defense. — People  v.  Munn,  7  Pac  790. 

[rr]  An  instruction  that  if  defendant  UUed 
deceased  in  resisting  an  attempt  on  the 
part  of  deceased  to  "murder"  defendant  or 
an  attempt  to  do  defendant  great  bodily 
harm,  then  the  kUIing  was  justiflable,  is  not 
fatally  erroneous,  as  it  does  not  tend  to  lead 
the  jury  to  understand  that  an  attempt  to 
kill  defendant  not  constituting  murder  woal4 
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not  justify  the  killing  by  defendant— People 
T.  Bniggjr,  £6  Pne.  756. 

[m]  Ad  inatmction  that  if  defendant  drew 
his  pistol  with  a  deliberate  intent  to  kill  de- 
ceased, and  that  deceased  saw  the  pistol,  and, 
believing  himself  in  danger  of  defendant, 
ran  away,  and  that  defendant,  with  intent 
to  willfully  and  deliberately  kill  deceased, 
followed  for  the  purpose  of  overtaking  or 
meeting  and  killing  him,  and  did  meet  him, 
unarmed,  and  showing  no  disposition  to  kill 
defendant,  and  defendant  then  and  there, 
without  believing  himself  in  danger  of  losing 
bis  own  life,  fired,  and  killed  deceased,  then 
the  evidence  showed  no  self-defense,  cannot 
be  objected  to  on  the  gronnd  that  it  omits  the 
hypothesis  of  defendant's  being  in  danger, 
or  believing  himself  in  danger,  of  receiving 
great  bodily  hannw^People  t.  Bruggy,  26 
Pse.  756. 

[tt]  On  a  trial  for  mnrder,  an  instruction 
as  to  the  relative  strength  of  defendant  and 
decedent  held  properly  refused  under  the  evi- 
dence. — People  t.  Fitzgerald  (Cat  App.),  82 
Pae.  655. 

[ud]  In  homicide  requested  charge  as  to 
the  effect  of  evidence  of  extrinsic  crimes 
should  have  been  given. — People  t.  Cook 
(Cat.  Sup.),  83  Pae.  43. 

[▼▼]  On  a  trial  for  homicide,  an  inatraetion 
on  self-defense  held  erroneous. — ^People  t. 
Manghs  (Cal.  Sup.),  86  Pac.  187. 

[ww]  In  a  proseeation  for  homicide,  an  in- 
struction held  not  objectionable  as  authoriz- 
ing the  jury  to  arrive  at  a  verdict  on  evi- 
dence of  circomstauces  and  probabilities.— 
People  T.  Gallanar  (Cal.  App.),  86  Pac  811. 

[xx]  On  a  trial  for  homicide  the  refusal  of 

a  requested  instruction  held  not  erroneous  in 
view  of  tae  facts  and  the  instructions  given. 
People  T.  Feld  (Cal.  Sup.),  86  Pac.  1100. 

Foft  AuTHoamss  fbom  Other  States: 

See  26  Cent.  Dig.,  cola.  1005-1043,  §{  614- 
632. 


§  184.  Defense  of  Another. 

[a]  In  homicide,  evidence  held  insufficient 
to  call  for  a  charge  on  defendant's  right  to 
protect  another  from  assault. — People  t.  I<ee, 
1  Cal.  App.  169,  81  Pac.  869. 

Foft  ADTHORrms  vaoif  Otheb  States; 

See  26  Cent.  Dig.,  eola.  1043-1046,  {  638. 

3  185.  D^ense  of  Pnq^erty. 

[a]  Where  the  homicide  took  place  in  con- 
nection with  the  assertion  of  Uie  rights  of 
the  finder  of  lost  property  to  compensation 
for  its  care  and  preservation,  and  to  a  prom- 
ised reward,  it  is  error  to  refuse  correct  in- 
structions respecting  such  rights,  and  respect- 
ing the  nature  of  his  lien  upon  the  property, 
and  how  such  lien  could  be  lost  or  eztin- 
goiahed,  it  being  a  question  of  primary  con- 


sideration for  the  jury  which  of  the  men  was 
the  aggressor  at  the  time  of  the  fatal  affray, 
and  which  first  overstepped  the  boundaries 
of  the  law,  and  trespassed  upon  the  legal 
rights  of  the  other.— People  v.  Hecker,  109 
CaL  451,  42  Pae.  307. 

Fw  AuTHOSiTiES  FBOV  Othbb  Statxs: 

See  86  Cent.  Dig.,  cola.  1047,  1048,  §  635. 

§  186.   Accidental  Killing. 

faj  Befusal  to  give  instructions  on  the  law 
of  excusable  homicide  by  accident  is  not 
error,  if  there  is  no  evidence  on  which  to  rest 
such  a  defense, — People  v.  Munn,  7  Pac.  790. 

F(»  AuTHOBiTiES  rsoic  Other  States  : 

See  26  Cent  Dig.,  eola  1048-1050,  %  636. 

§  187.  Prine^alB  and  Aeee«»xlei. 

[a]  A  charge  in  a  prosecution  for  homicide 
that  one  who  aids  "or"  abets  in  the  commis- 
sion of  a  felony  is  a  principal,  though  erro- 
neous, since  he  must  wd  "and"  abet,  is  not 
prejudicial  to  defendant. — ^People  t.  Padilla, 
143  Cal.  158,  76  Pae.  889. 

[b]  Where  it  appeared  that  thirteen  eon- 
▼iets  escaped,  and  that  four  of  them  were 
present  when  one  of  them  killed  deceased, 
an  instniction  that,  "if  several  persons  eon- 
fined  in  the  state's  prison  conspire  to  escape, 
and,  if  necessary,  to  kill  any  person  who 
shall  lawfully  attempt  to  arrest  or  recapture 
them,  and  the  death  of  a  person  so  engaged 
in  the  attempt  to  lawfully  arrest  or  recap- 
ture them  ensue  in  the  prosecution  of  said 
common  design,  it  is  murder  in  alt  who  are 

S resent  aiding  and  abetting  in  the  common 
esign,"  is  not  subject  to  the  objection  that 
defendant  could  be  found  guilty  if  he  was 
one  of  the  thirteen  who  originally  conspired 
to  escape,  though  he  was  not  one  of  those 
present  at  the  time  of  the  homicide. — People 
V.  Wood,  143  Cal.  659,  79  Pac.  367. 

For  AUTHOSITIES  from  Other  States: 

See  86  Cent  Dig.,  eoU  1050-1053,  §  637. 

%  188.  1>9gn%  of  Offense. 

[a]  An  instruction  to  the  jury  that  they 
have  the  power  to  find  the  defendant  guilty 
of  murder  in  the  first  degree,  murder  of  the 
second  degree,  or  manslaughter,  is  not  objec- 
tionable.—People  V.  Poole,  27  Cal.  572. 

[b]  If,  on  a  trial  for  murder,  there  is  no 
evidence  tending  to  prove  that  the  crime  was 
manslaughter,  or  that  the  killing  was  excus- 
able or  justifiable,  it  is  not  error  for  the 
court  to  charge  that  "if  the  killing  was  will- 
ful (that  is,  intentional),  deliberate,  and  pro- 
meditated.  It  is  murder  in  the  first  degree; 
otherwise,  it  is  murder  in  the  second  degree. 
People  T.  Welch,  49  Cal.  174. 

[c]  In  a  prosecution  for  murder  certain  in- 
structions on  tbe  subject  of  reasonable  doubt, 
and  as  to  the  distinguishing  features  bo- 
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tween  mnrdeT  and  manslaaghter,  held  not 
erroneons. — People  Kernaffhan,  72  CaL  609, 
14  Pac.  6M. 

[d]  Instnietion  as  to  degrees  of  offense  held 
proper.— People  t.  Ah  Gee  Tang,  86  CaL  147, 
148,  £4  Pae.  860. 

[e]  When  evidence  elearlj  shows  deliber- 
ate mnrder,  instmetion  on  manslaughter  or 

justifiable  homicide  is  anneeeasarj  but  can- 
not harm  defendant. — People  t.  Chung  Heong. 
86  Cal.  332,  24  Pae.  1021. 

[f]  Where  the  evidence  is  of  each  a  char- 
acter as  to  show  that  a  defendant,  charged 
with  an  assault  with  intent  to  commit  murder, 
was  either  justifiable  or  guilty  of  a  graver 
ofFense  than  a  simple  assault,  the  court  ia 
not  required  to  give  an  instruction  that  the 
def endan  t  could  be  convicted  of  a  simple 
assault,  especially  if  no  instruction  was  re- 
quested to  that  effect  by  defendant's  coun> 
Bel.— People  v.  Scott,  93  Cal.  516,  29  Pac.  123. 

[g]  An  instruction  which  correctly  states 
the  distinction  between  intent  to  commit  a 
misdemeanor  and  intent  to  commit  a  felony, 
and  then  states  that  "if  an  act  is  unlawful, 
or  is  not  as  duty  does  not  demand,  and  of  a 
tendency  directly  dangerous  to  life,  the  de- 
stmction  of  life  by  it,  however  unintended, 
will  be  murder.  Bat  If  the  act,  though  dan- 
gerons,  is  not  directly  so,  yet  sufficient  to 
eome  under  the  condemnation  of  the  law, 
and  death  unintended  results  from  it,  the 
homicide  ia  manslaughter," — although  vague, 
is  not  objectionable  as  making  a  person  re- 
sponsible for  all  the  possible  consequences 
of  Ms  act.— People  v.  Holmes,  118  Cal.  444, 
60  Pac.  675. 

[h]  The  court  charged  that,  if  the  evidence 
warranted  it,  the  jury  might  find  defendant 
guilty  of  murder  in  the  first  degree,  or  the 
second  degree,  or  of  manslaughter,  and  that, 
if  they  should  entertain  a  reasonable  doubt 
as  to  which  of  the  grades  of  crime  defendant 
might  be  guilty  of,  they  should  ' '  acquit  hira 
of  the  l^gher  offense."  Held  not  reversible 
error,  under  Penal  Code,  section  1097,  as 
supposing  a  doubt  as  to  three  degrees,  and 
telling  the  jury  that  in  such  event  they 
should  acquit  merely  of  the  highest  of  the 
three,  while  the  Code  refers  to  a  doubt  aa 
to  two  degrees,  and  declares  that  there  can 
be  a  conviction  of  only  the  lower. — People  T. 
Newcomer,  118  CaL  263,  60  Pac.  405. 

F(»  AuTHOBmxs  nou  Othxb  STATXS: 

See  26  Cent.  Dig.,  eola.  1068-1063,  g§  688- 
641. 

§  189.   Murder. 

[a]  The  substitution,  in  a  charge  to  the  jury 
in  a  trial  for  murder,  of  the  word  "or"  for 
the  word  "and"  and  in  the  phrase  "willful, 
deliberate,  and  premeditated  killing,"  con- 
stituting a  part  of  a  statutory  definition  of 
murder  in  the  first  degree,  is  no  ground  for 
a  new  triaL— People  v.  Poole,  27  Cal.  572. 

[b]  It  is  neither  necessary  nor  proper  for 
the  covxtf  on  the  trial  of  an  indictment  for 


murder,  to  give  an  extended,  or  any,  defini- 
tion of  murder  in  the  second  degree,  unless 
there  ia  evidence  in  the  case  before  the  court 
tending  to  prove  that  the  crime  was  or  may 
have  been  of  that  grade  in  the  given  in- 
stance.— People  V.  Byrnes,  30  CaL  206. 

[c]  When  there  is  any  evidence  tending  to 
show  malice,  the  court  should  charge  as  to 
the  law  of  murder. — People  v.  Taylor,  36  CaL 

256. 

[d]  It  is  not  error  for  the  court,  on  the 
trial  of  a  party  for  murder,  to  instruct  the 
jury  fully  on  the  law  applicable  to  murder  in 
both  degrees,  rather  than  to  limit  the  charge 
to  the  law  applicable  to  manslaughter  and 
excusable  homicide,  where  there  is  any  evi- 
dence, however  slight,  tending  to  show  that 
the  offense  committed  was  murder  in  either 
degree.  On  the  contrary,  it  would  be  error 
in  such  case  to  refuse  to  give  such  instme- 
tion if  demanded  on  the  part  of  the  people. 
The  policy  of  the  prohibition  contained  in  the 
constitution  against  charging  juries  in  mat- 
ters of  fact  is  discuBsed  and  questioned. — 
Peopie  T.  Taylor,  86  CaL  255. 

[e]  Instruction  on  murder  in  first  degree 
held  proper.— People  v.  Hamblin,  68  CaL  104, 

8  Pac.  687. 

[f]  If  there  is  no  conflict  in  the  evidence  as 
to  the  act  committed  being  murder,  it  is  not 
error  for  the  court  to  so  state  to  the  jury. — 
People  T.  Wong  Ah  Foo,  69  CaL  180,  10  Pae. 
375. 

[g]  Instruction  that  if  testimony  is  be- 
lieved it  makes  case  of  murder  in  first  degree, 
etc.,  is  charge  as  to  matter  of  fact.— People 
V.  Chew  Sing  Wing,  88  Cal.  269,  270,  25  Pae. 
1099. 

[h]  Upon  the  trial  of  a  defendant  charged 
with  murder  an  instruction  to  the  jury  that 
if  they  found  the  defendant  murdered  the 
deceased  "willfully,  deliberately,  and  with 
premeditation,"  then  their  "verdict  should 
be  murder  in  the  first  degree,"  is  not  erro- 
neous, because  of  omitting  the  element  of 
malice  aforethought,  where  the  court  had 
already  instructed  the  jury  that  murder  "was 
the  nnlawful  killing  of  a  human  being  with 
malice  aforethought,"  and  had  given  the 
statntory  definitions  of  malice. — People  t. 
Bawden,  90  CaL  105,  87  Pae.  204. 

[i]  The  court,  after  defining  the  two  degrees 
of  murder,  charged  that,  in  determining  the 
degree,  evidence  of  defendant's  mental  con- 
dition was  a  proper  subject  for  the  considera- 
tion of  the  jury,  and  continued:  "The  fact 
that  defendant  was  drunk  does  not  .render 
the  act  less  criminal,  and  in  that  sense  it  is 
not  available  aa  an  excuse.  But  there  is 
nothing  in  this  case  to  exclude  it  as  evidence 
on  the  question  as  to  whether  the  act  was 
deliberate  and  premeditated.  It  was  murder, 
whether  premeditated  or  not."  The  court 
then  added  that  there  was  no  presumption 
of  law  in  favor  of  either  of  the  two  degrees 
of  murder,  the  question  being  one  of  fact, 
to  be  determined  by  the  jury.   Held  eorreet, 
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u  the  fmj  would  not,  from  the  om  of  the 
word  "murder,"  understand  that  the  eonrt 
eonaidered  defeodant  guilty  of  murder,  or 
that  it  was  their  duty  so  to  return  a  ventlet. 
People     Bru^,  93  CaL  476,  29  Ffte.  36. 

[j]  In  a  prosecution  for  murder  in  the  first 
degree  resulting  in  a  conviction  of  that 
ofFenae,  in  which  the  eourt  in  its  general 
charge  gave  the  statutory  definition  of  mur- 
der in  the  second  degree,  the  omission  of  the 
eourt  to  give  to  the  jury  s  form  of  verdict 
of  "guilty  of  murder  in  the  second  degree" 
is  not  erroneous  when  no  instructions  were 
requested  by  the  defendant  as  to  what  ver- 
dicts the  jury  could  reader,  or  as  to  their 
power  to  find  the  defendant  guilty  of  any 
lesser  erime  than  that  charged  in  the  infer- 
mation,  and  the  case  was  presented  by  the 
defendant  entirely  on  the  theory  that  he  did 
not  do  the  acta  aftribnted  to  him  by  the  pros- 
ecution.—Peo^e.T.  Worden.  113  Cal.  569.  45 
Pae.  844. 

[k]  Instruction  on  degrees  of  homicide  up- 
held.—People  V.  Marshall,  120  Cal.  70,  52 
Pac.  129. 

[1]  An  instruction  that,  if  the  killing  was 
with  malice  aforethought  and  by  means  of 
lying  in  wait,  it  was  murder  in  the  first  de- 

free,  and  that,  irrespective  of  this,  if  the 
illiug  was  unlawful  and  with  malice  afore- 
thought, it  would  he  murder  in  the  first  or 
second  degree,  according  to  the  enormity  of 
the  act  in  view  of  the  circamstances  sur- 
ronnding  it,  is  not  erroneous  as  assuming  that 
there  may  be  murder  in  the  first  degree,  irre- 
spective of  that  declared  by  statute. — ^People 
V.  Knott,  122  CaL  410,  55  Pae.  154. 

[m]  As  used  in  a  charge  that  the  jury 
might  convict  of  murder  of  the  first  or  of 
the  second  degree,  or  acquit,  "as  in  your 
judgment  the  evidence  may  warrant,"  the 
wonls  quoted  are  not  misleading,  as  being 
unrestricted  in  their  application. — People 
Chaves^  122  Cal.  134,  54  Pae.  596. 

[n]  A  charge  defining  the  degrees  of  murder 
in  the  language  of  the  statute  is  not  im- 

{>roper,  though  there  is  no  evidence  of  poison, 
ying  in  wait,  arson,  etc. — ^People  v.  Chaves, 

122  Cal.  134,  54  Pac.  596. 

[o]  Where  the  court  gave  approved  instruc- 
tions as  to  the  distinction  between  the  de- 
grees of  murder,  the  fact  that  a  portion  of 
another  instruction  given  at  defendant's  re- 
quest is  inconsistent  therewith,  and  states 
the  rule  more  favorably  to  the  defendant 
than  it  should   have   done,   gives   him  no 

ground  of  complaint. — ^People  t.  Snesser,  142 
al.  354,  75  Pae.  1093. 

[p]  Where,  on  a  prosecution  for  murder,  the 
eourt  charged  fully  on  the  different  degrees 
of  murder,  and  gave  the  jury  a  'form  of 
verdict  for  murder  in  the  first  degree,  it  was 

not  error  for  the  court  to  have  failed  to  give 
the  form  for  murder  in  the  second  degree, — 
People  V.  Woods,  147  Cal.  265,  81  Pac.  652. 

[q]  On  a  prosecution  for  murder,  held  not 
error  for  the  court,  in  charging  the  jury  to 


read  Penal  Code,  section  189. — ^People  t, 
Woods,  147  Cal.  265,  81  Pac.  652. 

[r]  On  prosecution  for  homicide,  charge 
defining  murder  substantially  as  defined  in 
Penal  Code,  section  188,  and  malice  as  therein 
used,  held  not  erroneous. — Peoftle  v.  Mi^ob- 
erts,  1  CaL  App.  25,  81  Pac.  734. 

[s]  Ab  iastruction,  on  a  trial  for  homicide, 
defining  murder  in  the  second  degree,  is  suffi- 
ciently explicit  when  it  adopts  the  definition 

£'ven  in  Penal  Code,  section  189. — ^People  v. 
anghs  (CaL  Sup.},  86  Pae.  187. 

[t1  An  Instruction  defining  murder  in  the 
first  degree,  held  erroneous. — Peo^e  t. 
Manghs  (Gal.  Sup.),  86  Pac.  187. 

IVS  ADTHOKima  TBov  Other  States: 

See  26  Gent  Dig.,  eols.  1064-1074,  §§  «48> 


§  190.   Ifualanghtw. 

[a]  "It  is  unnecessary  to  consider  law  of 
manslaughter,  as  the  prisoner  is  either  guUty 
of  murder  or  nothing  at  all,"  may  well  be 
a  correct  charge  to  the  jury. — ^People  T. 
Quincy,  8  Cal.  89. 

[b]  If  there  is  no  evidence  of  facts  reduc- 
ing erime  to  manslaughter  the  judge  may  so 
Inform  the  jury,  and  may  charge  them  that 
they  cannot  consider  the  question  of  man- 
slaughter.—People  T.  Eing,  27  GaL  S07,  87 
Am.  Dee.  95. 

[e]  If,  on  a  trial  for  murder,  there  Is  no 
evidence  upon  which  the  jury  can  find  that 
the  killing  was  done  in  the  sudden  heat  of 
passion,  it  is  not  error  for  the  court  to  refuse 
instructions  asked  by  the  defendant  as  to  a 
reduction  of  the  crime  to  manslaughter. — ^Peo- 
ple y.  Estrado,  49  Cal.  171. 

[d]  Instruction  on  manslaughter  is  properly 
refused  where  evidence  shows  that  man- 
slaughter was  not  involved  in  the  ease. — ^Peo- 
ple T.  Lee  Qam,  69  Cal.  555,  11  Pae.  183. 

[e]  Where  the  evidence  clearly  shows  that 
accused,  if  guilty,  is  guilty  of  murder,  a 
charge  on  manslaughter  should  not  be  given. 
People  V.  Chaves,  122  Cal.  134,  54  Pae.  596. 

[f]  Where  there  is  no  evidence  which,  by 
the  most  liberal  interpretation,  could  be  held 
to  reduce  the  killing  to  manslaughter,  it  is 
not  error  to  refuse  to  instruct  on  man- 
slaughter.—People  T.  TeUows,  128  Cal.  233, 
54  Pac.  830. 

[g]  Where,  In  a  prosecution  for  homicide, 
the  court  charged  on  all  matters  involved  in 
the  offense,  and  as  to  all  offenses  embraced 
in  the  indictment,  and  that  there  must  exist 
a  union  of  act  and  intent,  or  criminal  uegli- 
gence,  to  constitute  the  crime,  an  instruction 
that  If  the  jury  believed  from  the  evidence, 
bevond  a  reasonable  doubt,  that  defendant 
killed,  or  "aided  or  abetted"  S.  Id  killing, 
deceased,  and  that  such  killing  was  done 
without  malice  aforethought,  but  in  a  sud- 
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des  quarrel,  etc.,  defendant  would  be  gaUtj 
of  manslaughter,  was  not  prejudicial,  in  that 
it  did  not  require  that  defendant  should  have 
"aided  and  abetted''  S.  in  auch  killing. — 
People  T.  Morine,  138  CaL  626,  72  Pae.  166. 

[b]  Where  ths  evidence  allows  a  murder  by 
abortion,  it  is  proper  for  the  eoart  to  refuse 
to  instruct  that  the  jury  maj  eonriet  of 
maBslanghter.— People  t.  Balkwell,  143  CaL 
259,  76  Pac  1017. 

[i]  In  a  prosecution  for  murder,  it  was  not 
error  to  strike  a  paragraph  including  malice 
as  an  element  of  manslaughter  from  an  in- 
Btniction  defining  euch  offense. — People  t. 
Waysman,  1  Cal.  App.  246,  81  Pae.  1087. 

[j]  An  inatroetion  defining  muudaugbter 

held  erroneous  under  Penal  Code,  section  192, 
defining  manslaughter. — People  T.  Maugba 
(Cal.  Sup.},  86  Pac.  187. 

Foe  AuTHOBiTisa  raou  Otbxb  States: 

See  26  Cent.  Dig.,  eoli.  107S-1088,  649- 
656. 


§  101.   AiMiat  vith  latent  to  SUL 

[a]  The  eonrt  charged,  in  addition  to  see- 
tion  837  of  the  Penal  Code,  that  ' '  the  crime 
of  assault  with  the  intent  to  commit  murder 
is  a  felony.  It  is  the  right  and  ia  expected 
of  all  good  citizens  that  they  aid  in  the 
capture  or  arrest  of  any  person  who  has  com- 
nutted  a  felony."  The  evidence  tended  to 
show  that  the  defendant  shot  at  one  Eriek- 
Bon,  and  fled  pursued  by  a  crowd  of  men  with 
a  view  to  capture  him.  The  deceased  was 
one  of  the  crowd,  and  while  in  pursuit  de- 
fendant turned  and  shot  and  killed  him. 
Held,  that  the  evidence  justified  the  isstroe- 
tion. — People  v.  Baten,  63  Cal.  421. 

[b]  Where  the  conrt  instructed  the  jury 
that,  if  they  entertained  a  reasonable  doubt 
of  the  guilt  of  defendant  on  the  charge  of  an 
assault  with  intent  to  commit  murder,  it 
would  be  their  duty  to  inquire  as  to  whether 
be  might  be  guilty  of  any  lesser  offense 
necessarily  included  therein,  and  specified 
•ne,'  viz.,  assault  with  a  deadly  weapon  with 
intent  to  do  great  bodily  injury,  it  was  not 
error  on  the  part  of  the  court  that  they  did 
inform  the  jury  they  might  find  defendant 
guilty  of  a  simple  assault,  when  defendant 
did  not  request  the  eoart  to  do  ao,  and  the 
evidence  would  not  have  sustained  such  con- 
viction.—People  T.  FrankliB,  70  CaL  641,  U 
Pac.  797. 

[c]  On  the  trial  of  a  defendant  charged 
with  an  assault  with  intent  to  commit  mar- 
der,  it  is  not  misleading  to  instruct  the  jury 
that,  if  they  find  the  defendant  guilty  of  the 
offense  charged  in  the  indictment,  their  ver- 
dict shall  be.  ' '  We,  the  jury,  find  the  defend- 
ant guilty,"  but  if  they  find  him  guilty  of 
the  lower  crime  of  assault  their  verdict  shall 
designate  the  crime,  "We,  the  jury,  find  the 
defendant  guilty  of  assault. '  '-—People  T, 
West,  78   CaL  845,  14  Pae.  848. 


[d]  Where  the  evidence  of  the  prosecution, 
upon  an  information  for  an  assault  with  in- 
tent to  murder,  discloses  an  assault  with  a 
pocketknife,  the  blade  of  which  is  three  or 
three  and  one-half  inches  in  length,  and  the 
defendant  denies  any  assault,  the  court  ia 
justified  in  refusing  an  instruction  that  a  con- 
viction coald  be  had  as  for  a  simple  assault, 
under  Penal  Code,  section  1159,  allowing  a 
eonvictton  for  any  offense  which  is  included 
in  the  offense  charged,  since  the  wdd  section 
contemplates  a  conviction  for  such  an  offense 
only  when  the  evidence  is  insufficient  to  jus- 
tify a  conviction  for  the  greater  offense. — 
People  V.  MeNutt,  93  Cal.  658,  29  Pac.  243. 

[e]  An  instruction  to  the  jury  upon  the 
trial  of  a  defendant  charged  with  an  assault 
with  a  deadly  weapon  with  intent  to  kill,  to* 
the  effect  that  if  they  believed  that  the  de- 
fendant committed  the  assault  without  malice 
aforethought  their  verdict  should  be  guilty  of 
an  assault  with  a  deadly  weapon,  ia  not  er- 
roneous because  it  fails  to  state  that  if  the 
assault  had  been  committed  in  necessary 
self-defense  it  was  justified. — People  v.  Lynch, 
101  CaL  229,  35  Pae.  860. 

[f]  In  a  prosecution  for  assault  with  in* 
tent  to  murder,  where,  under  the  informa- 
tion and  evidence,  the  defendant  could  have 
been  convicted  of  an  asaault  likely  to  produce 
great  bodily  injury,  it  was  error  to  charge 
that  he  could  only  be  convicted  of  assault 
with  intent  to  commit  murder,  or  of  a  simple 
assault. — People  t.  Watson,  125  CaL  842,  67 
Pae,  1071. 

[g]  An  instruction  in  a  prosecution  for  as- 
sault with  intent  to  murder  that  defendant 
eannot  be  eon^cted  if  the  assault  was  com- 
mitted under  such  circumstances  as  would 
have  mitigated  the  offense  from  murder  to 
manslaughter  if  death  had  ensued  is  not  er- 
roneous, as  being  a  positive  instruction  to 
convict  if  the  jury  finds  that  the  offense 
would  have  been  murder  if  the  prosecuting 
witness  had  died. — Judgment  (1901)  63  Pac. 
675,  reversed. — People  T.  Mendenhall,  135 
CaL  344,  67  Pac  325. 

[h]  In  a  prosecution  for  assault  with  a 
deadly  weapon  with  intent  to  murder,  the 
defendant  testified  that  he  cut  the  prosecut- 
ing witness  with  his  ' '  little  knife, ' '  and 
that  he  did  it  in  self-defense.  The  evidence 
showed  that  the  prosecuting  witness'  faee 
was  cut  to  the  bone  in  three  long  gashes,  and 
that  he  was  also  cut  under  the  chin;  that 
when  the  surgeon  reached  him  he  was  bleed- 
ing profusely,  and  probably  would  have  died 
but  for  surgical  aid;  and  that  the  assault 
was  unprovoked.  The  court  instructed  the 
jury  that  they  must  find  defendant  guilty  of 
assault  with  intent  to  murder,  or  assault  with 
a  deadly  weapon,  or  else  acquit  him.  Held, 
Uiat  the  contention  that  aueh  instruction  was 
erroneous,  because  it  precluded  a  finding  of 
simple  assault,  was  without  merit. — People  T. 
Lopez,  135  Cal.  23,  66  Pac  965, 

FoK  AvTHOBinss  nou  Other  Statib: 

See  26  Cent  Dig.,  eols.  1080-1002,  f§  mi' 
661f 
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§  193.  Form  of  Vordlet. 

[a]  In  murder  cases  court  sboald  carefully 
instruct  jury  as  to  what  verdict  they  are 
authorized  to  return,  and  forms  of  different 
kinds  of  verdieta  should  be  prepared  and 
sent  out  with  them  lowing  them  to  make 
a  selectioD.— People  t.  Olson,  80  CaL  128,  29 
Pac.  125. 

J  193.  Punishment. 

[a]  On  trial  for  murder,  the  court  In- 
ate^cted  the  inry  that  "yon  can  find  defend- 
ant guilty  of  murder  in  the  first  degree,  or 
guilty  of  murder  in  the  second  degree,  or 
guilty  of  manslaughter,  or  you  may  render 
a  verdict  of  not  guilty;  and  it  is  for  you  to 
decide  which  one  of  those  verdicts  you  may 
render.  Bat  if  you  do  find  the  defendant 
guilty  of  murder  in  the  first  degree  you  have 
the  discretion  to  determine  the  nature  of 
his  punishment;  and  if,  in  your  sound  judg- 
ment and  discretion,  there  is  any  fact  or 
eiienmstanco  in  the  case  which  ought  to 
mitigate  the  extreme  penalty  of  death,  yon 
will  by  TOnr  verdict  indicate  the  same.  But 
if  yon  find  no  such  mitigation  in  the  facts 
of  the  case,  and  think  the  death  penalty 
should  be  inflicted,  you  will  simply  find  him 
guilty  of  murder  in  the  first  degree."  Held, 
that  the  language  of  this  instruction  does 
not  assume  that  defendant  is  guilty  of  mur- 
der in  the  first  degree|  nor  restrict  the  jury, 
in  the  exercise  of  their  discretion,  to  deter- 
mine the  punishment  to  be  infiicted. — ^People 
V.  Mnrbaek,  64  CaL  809,  86  Pae.  608. 

[b]  Instructipn  on  duty  and  power  of  jury 
apon  qtfestion  of  punishment  for  murder  in 
first  degree  held  not  misleading.— Peoplo  t. 
French,  69  CaL  176-179,  10  Pae.  378. 

■  [c]  An  instruction  that  if  the  jury  find 
defendant  guilty  of  murder  in  the  first  de- 
gree, and  also  find  that  there  is  some  ex* 
tennating  fact,  it  is  within  their  discretion 
to  pronounce  such  a  sentence  as  will  relieve 
'defendant  from  the  extreme  penalty  of  the 
law — the  jury  being  invested  with  that  dis- 
cretion, which  is  not  an  arbitrary  one,  but 
is  limited  to  determining  which  of  two  pun- 
ishments  shall  be  inflicted,  and  is  to  be  em- 
ployed only  when  the  jury  is  satisfied  that 
the  lighter  penalty  should  be  imposed — and 
that  if  the  evidence  shows  any  of  the  de- 
fendants to  be  guilty  of  murder  in  the  first 
degree,  but  does  not  show  some  extenuating 
fact  or  circumstance,  the  jury  must  find  such 
defendant  simply  guilty  of  murder  in  the 
first  degree,  and  leave  it  to  the  law  to  affix 
the  punishment,  is  not  erroneous  or  mislead- 
ing, though  open  to  criticism, — People  v. 
Olsen,  80  Cal.  122,  22  Pac.  125. 

[d]  On  indictment  for  murder,  an  instruc- 
tion that,  if  the  jury  find  defendant  guilty 
of  murder  in  the  first  degree,  and  also  find 
some  extenuating  circumstance,  it  is  within 
their  discretion  to  relieve  him  from  the  death 
penalty,  and  fix  his  punishment  at  imprison- 
ment for  life;  but  that,  if  no  extenaating 
eircnmstances  are  shown,  they  should  allow 
the  death  penalty  to  be  imposed — is  not  erro- 
neous.  Penal  Code,  section  190,  does  not 


give  the  jury  the  entire  power  of  fixing  tho 

fnnisbment,  unihfluenced  by  the  court. — 
Bople  V.  Bawden,  90  CaL  196,  27  Pae.  204. 

[e]  Court  shonld  not,  in  charging  on  de- 
grees of  murder  other  than  first  degree,  givo 
punishment  he  would  be  bound  to  impose  for 
each.— People  v.  Dice,  120  Cal  202,  52  Pae. 
477. 

[f]  Under  Penal  Code,  section  190,  provid- 
ing that  it  is  within  the  discretion  of  the 
jury,  in  a  prosecution  for  murder  in  the  first 
degree,  whether  the  defendant,  whom  they 
find  guilty,  shall  suffer  death  or  imprison- 
ment for  life,  the  jury  are  entitled  to  exer- 
cise their  discretion  without  any  instruction 
from  the  court  as  to  the  grounds  or  reasons 
for  the  mode  in  which  they  shall  exercise  it. 
People  V.  Boss,  134  CaL  256,  66  Pac  229. 

S<(S  AUTHOBmBB  nOK  OTHXB  BTATB9: 

See  26  Cent  Dig.,  eols.  1008-1096,  {$  668, 
668. 

S  194.  BaanesH. 

[a]  If  an  instraetlon  asked  for  the  de- 
fense is  proper,  it  is  the  better  practice  to 
allow  rather  than  to  eliminate  a  concluding 
formula  by  way  of  emphasis  to  the  effect 

that,  "if  under  these  circumstances  he  killed 
deceased,  you  must  find  as  your  verdict,  not 

Suilty.''— People  t.  Hecker,  109  Cal.  451, 
2  Pae.  807. 

[b]  On  a  trial  for  assault  with  intent  to 
kill,  the  court  instructed  that  defendant 
might  be  convicted  of  the  lesser  offense  of 
assault  with  a  deadly  weapon,  but  omitted 
to  state  that  simple  assault  was  also  In- 
cluded in  the  offense  charged.  Held  no  error, 
in  the  absence  of  a  request  for  such  instrac- 
tion.— People  t.  Arnold,  116  CaL  682,  48  Pae. 
808. 

[c]  If  accused  desires  to  have  instruction 
on  degrees  of  homicide  made  more  explicit, 
he  is  bound  to  ask  that  it  be  made  so. — 
People  V.  Marshall,  120  CaL  70,  71,  52  Pac 
129. 

[d]  Where  it  appears  that  the  main  proof 
of  the  prosecution  was  the  direct  testimony 
of  eye-witnesses,  who  testified  that  they  saw 
the  defendant  shoot  the  deceased,  an  inap- 
plicable inBtmction,  requested  by  the  de- 
fendant, assuming  that  the  main  case  of  the 
prosecution  rested  upon  circumstantial  evi- 
dence, was  properly  refused. — ^People  v.  Lem 
Deo,  132  Cal.  199,  64  Pac  265. 

Je]  A  requested  instruction,  intimating  that 
defendant's  mind  was  so  affected  that  he 
had  not  sufficient  power  of  will  to  abstain 
from  killing  the  deceased,  he  should  be  found 
not  gnilty,  was  properly  refused. — People  T. 
Methever,  182  Cal.  326,  64  Pac  481. 

D.  VBBDICT. 
/ORV  AND  REQUISITES  IN  OBKEBAL,  |  1»6. 
SPECIFICATION  OF    BBOREE    OF  OFFENSE, 

I  196. 

ASSESSMENT  OF  PUNISHMENT.  |  197. 
CONSTRUCTION  AND  OPERATION,  |  188. 
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§  195.  Form  and  Boqniaitas  In  OeneraL 

[a]  Verdict  of  "murder  in' second  degree," 
omitting  the  words  "guilty  of,"  it  snmcient. 
People  T.  MeCarty,  48  Cal.  557. 

[b]  "We,  the  jury,  agree  that  the  defend- 
ant ifl  gnilty  of  nurder  in  the  second  de- 
gree," is  a  good  verdict,  both  in  substance 
and  form. — People  v.  Buckley,  49  Cal.  241. 

[e]  A  verdict  in  a  criminal  ease  reading, 
"We,  the  jury  in  the  case  of  .  .  .  .  ,  do  find 
a  verdict  of  manslaughter,"  is  a  safficient 
finding  that  the  defendant  is  guilty  of  the 
erime  of  manslaughter,  as  charged  in  the 
indictment. — People  v.  Perdue,  49  Cal.  425. 

[d]  On  an  indictment  for  assault  to  mur- 
der, the  verdict,  "we,  the  juiy.  And  defend- 
ant guilty  of  an  aasanlt  to  mnrder,"  if  a 
rafi&cient  verdict. — People  v.  MeFadden,  65 
CaL  445,  4  Pac  421. 

[e]  la  a  prosecution  for  an  assault  with 
intent  to  commit  murder,  a  verdict  Ending 
the  defendant  guilty  is  sufficient  in  form  to 
convict  him  of  the  offense  as  charged. — Peo- 
ple V.  West,  73  Cal.  345,  14  Pac.  848. 

FOE  AUTHOBITIBS  ntOU  OTHIE  STATES: 

See  26  Cent.  Dig.,  eols.  1097-1103,  SB 
064-670. 

§  196.  SpeclflcKtlai  of  Degree  of  Offense. 

[a]  If,  on  the  retnm  of  the  verdict,  it  does 
not  specify  the  degree  the  court  should  order 
the  jury  to  retire,  and  return  a  specific  find- 
ing of  &e  degree. — ^People  v.  Marquis,  15  CaL 
38. 

[b]  On  an  indictment  for  marder  the  ver- 
dict mnst  state  whether  it  be  murder  in  the 
first  or  second  degree. — ^People'  v.  Harquia,  16 
CaJ.  88. 

[c]  In  a  trial  for  murder,  if  the  jury  find 
the  defendant  guilty,  they  must  expressly 
state  the  degree  of  murder  in  their  verdict. 
People  V.  Campbell,  40  Cal.  129. 

[d]  Failure  of  verdict  to  specify  degree  of 
murder  vitiates  it. — ^People  v.  O'Neil,  78  CaL 
889,  20  Pac.  705. 

{e]  Since  Penal  Code,  section  1157,  pro- 
vides that,  "whenever  a  crime  is  distin- 
guished into  degrees,  the  jury,  if  they  con- 
vict defendant,  must  find  the  degree  of  the 
crime,"  a  verdict  of  guilty  in  a  prosecution 
for  murder,  merely  fixing  the  penalty  at  im- 
prisonment for  life,  without  stating  the  de- 
gree of  murder  of  which  defendant  is  guilty, 
is  bad,  and  a  judgment  thereon  will  be  re- 
versed.— People  V.  Lee  Tune  Chong,  94  Cal. 
379,  29  Pac.  776. 

Fob  AUTHORims  rou  Otheb  Statss: 

See  26  Cent.  Dig.,  eob.  1103-1110,  §$  «71- 
675. 

§  197.  AaeiMient  of  Ptmlrtiment. 

[a]  The  jary,  on  a  trial  for  murder,  if 
they  find  tiie  defendant  gnilty  of  nrarder 


in  the  first  degree,  need  not'  declare  in  their 
verdict  that  the  punishment  shall  be  death; 
for,  if  the  verdict  is  silent  in  respect  to  the 
penalty,  the  coart  must  sentence  the  defend- 
ant to  death.— People  v.  Welch,  49  CaL  174. 

[b]  Discretion  given  a  jury  in  a  capital 
case  of  pronouncing  such  sentence  as  will 
relieve  the  accused  of  the  extreme  penalty  of 
the  law  is  not  an  arbitrary  discretion. — 
People  V.  Brick,  68  Cal.  190,  8  Pac.  858. 

[e]  Where  jury  agree  that  defendant  ia 
guilty  of  murder  in  first  degree  but  dis- 
agree as  to  punishment,  court  must  sen- 
tence to  death.— People  v,  French,  69  CaL 
179,  180,  10  Pae.  37S 

[d]  If  jury  find  defendant  gnilty  of  mur- 
der in  first  degree  and  also  find  extenuating 
circumstance  they  may,  in  their  discretion, 
pronounce  such  sentence  as  will  relieve  de- 
fendant from  extreme  punjshment, — People 
V.  Brick,  68  Cal.  191,  192,  8  Pac  858. 

Foe  Authobitibs  toou  Othbe  States: 

See  26  Gent.  Dig.,  cols.  1110-1112,  §§  676- 
678. 


§  198.  Oonatnxctlon  and  Operatlm. 

fa]  Verdict  of  "gnilty"  imports  a  con- 
viction on  every  material  allegation  in  the 
indictment,  and  is  therefore  a  conviction  for 
murder. — People  v.  March,  6  CaL  543. 

BV»  AvTHOBmn  ntou  Othkb  States: 

See  26  Cent.  Dig.,  eola.  1118-1116,  ff  679- 


Vm.    NEW  TBZAIi. 

GROUNDS  IN  GENERAL,  ||  199,  200. 
MISCONDUCT  OF  JURY,  |  201. 
NEWLY  DISCOVERED  EVIDENCE,  |  202. 
FBOCEEDINOS  AT  NEW  TRIAL,  |  208. 

§S  Ifl^  200.  Oxonndi  in  OenenL 

[a]  On  a  trial  for  irife  mnrder  by  phoe- 
phorus  poisoning,  the  evidence  was  almost 
entirely  circumstantial.  The  existence  of  the 
most  important  facts  was  established  only 
by  experts,  and  was  disputed  by  other  ex- 
perts. Some  of  the  usual  symptoms  of  phos- 
phorus poisoning  were  not  shown  to  exist, 
and  there  were  indications  that  death  might 
have,  and  probably  did,  result  from  natural 
causes.  There  was  no  evidence  that  defend- 
ant had  procured,  or  had  in  his  possession, 
any  phosphorus.  Held,  that  where  the  con- 
duct of  the  trial  judge  was  calculated  to  give 
the  jury  the  impression  that  he  thought  de- 
fendant guilty,  and  the  prosecuting  attor- 
ney made  objectionable  statements  calcu- 
lated to  influence  the  jury,  though  the  court 
instructed  the  jury  to  pay  no  attention  to 
such  statements,  a  conviction  and  sentence 
of  death  would  he  set  aside,  and  a  new  trial 
granted.— People  t.  Bowers,  79  Cal.  415,  21 
Pac.  752. 
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fit]  Verdict  mor*  favorable  to  defendant 
than  is  warranted  by  eTidenee  and  instme- 
tioDS  ia  not  against  law.— -People  t.  Jama- 
riUo,  57  Cal.  111. 

I^e]  Where  it  appean  from  the  evidenee, 
witboat  conflict,  that  a  defendant  aceased 
of  the  crime  of  murder,  and  convicted  of 
manslaughter,  acted  only  in  self-defense,  and 
that  the  killing  was  jastifiable,  he  is  entitled 
to  a  new  trial.— People  Sherman,  103  Gal. 
409,  37  Pae.  SSft. 

[d]  tTpon  an  accasation  for  murder,  the 
jury  has  the  right  to  bring  in  a  verdict  of 
manslaughter,  and  a  new  trial  canoot  be 
granted  to  the  defendant  on  the  sole  gronnd 
that  the  crime  proved  was  that  of  murder. 
People  T.  Mahlner,  115  CaL  303,  47  Pae.  128. 

[e]  Fact  that  community  is  deeply,  stirred 
over  commission  of  appalling  crime,  and 
press  and  public  are  clamoring  for  punish- 
ment, does  not  prevent  defendant  from  hav- 
ing fair  trial  if  jury  is  fair  and  were  unin- 
fluenced by  anything  except  evidence, — Peo- 
ple V.  Durrant,  116  Cal.  223,  224,  48  Pac.  75. 

[f ]  A  motion  for  a  new  trial  in  a  murder 
ease  held  properly  denied. — People  ▼.  Fitz- 
gerald (Cal.  App.),  82  Pae.  555. 

[g]  The  court  properly  granted  a  new  trial 
in  a  prosecution  for  murder  where  the  only 
direct  testimony  against  defendant  was  that 
of  an  accomplice,  and  the  corroborating  tes- 
timony was  insufficient  to  connect  him  with 
the  commission  of  the  offense  so  as  to  justify 
a  conviction,  even  assuming  that  the  accom- 
plice's testimony,  if  true,  was  sufficient  for 

,  that  purpose. — People  v.  Kennedy,  142  Cal. 
xviii,  75  Pae.  845. 

Fob  AtTTHOBiTiEs  TRou  Otheb  States: 

See  25  Cent.  Dig.,  cols.  1116,  1117,  $  684. 

J  201.  Miacoidnct  of  9vxy, 

[a]  Use  of  cognac  and  claret  at  dinner 
while  jury  are  deliberating  on  verdict  la 
ground  for  new  trial. — ^People  v.  Lee  Chuck, 
78  CaL  332,  20  Pae.  719. 

§  202.  Ne^y  BlBCOTered  Bvldence. 

[a]  On  a  trial  for  homicide,  where  it  was 
claimed  that  after  the  shooting  defendant 
had  filled  deceased's  pistol  with  rifle  cart- 
ridges of  the  same  caliber,  with  the  bullete 
trimmed  down  so  as  to  let  the  cylinder  ro- 
tate, deceased's  cabin  mate  testifled  that 
there  were  no  cartridges  in  the  cabin  which 
"would  flt"  deceased's  pistol,  except  the 
ones  with  which  it  was  loaded.  On  a  motion 
for  a  new  trial,  he  testifled  that  there  was 
in  the  cabin  a  box  of  rifle  cartridges  of  the 
same  caliber  as  deceased's  pistol.  Held,  that 
as  BQch  testimony  could  have  been  brought 
out  on  cross-examination,  a  new  trial  was  not 
justified.— People  Phcdan,  123  Cal.  551,  56 
Pac.  424. 

[b]  After  a  conviction  of  homicide,  a  new 
trial,  based  on  newly  discovered  evidence 


which  is  merely  cumulative  in  character.  Is 
properly  refused. — People  t.  Cowaa  (OaL 
App.),  82  Pae.  339. 

[e]  In  a  prosecution  for  homiolcte,  the  re- 
fusal of  ihe  trial  court  to  credit  an  affidavit 

in  support  of  a  new  trial  for  newly  discov- 
ered evidence  held  not  an  abuse  of  discre- 
tion.—People  T.  Weber  (CaL  Sup.},  86  Pae. 
671. 

[dj  In  a  prosecution  for  luynieide  accused 
held  not  entitled  to  a  new  trial  for  newly 

discovered  evidence  consisting  of  the  affi- 
davit of  his  companion  that  he  and  not  ac- 
cused did  the  shooting. — People  y.  Sullivan 
(CaL  App.),  86  Pae.  834. 

[e]  A  new  trtel  of  a  eriminal  ease  on  the 

Sound  of  certain  newly  discovered  evidence 
Id  properly  denied. — ^People  t.  Teld  (Cal. 
Snp.),  86  Pae.  1100. 

[f]  Where,  in  a  prosecution  for  murder, 
witnesses  for  the  prosecution  testifled  that  it 
occurred  between  1:15  and  1:20  A.  M.,  but 
it  did  not  appear  that  they  had  any  occa- 
sion to  note  jArticnlarly  the  hour,  newly  dis- 
covered evidence  that  at  that  time,  and  un- 
til after  1:30  A.  M.,  defendant  was  present 
at  a  saloon  four  or  five  blocks  (the  length 
of  which  was  not  stated)  from  the  scene  of 
the  homicide,  was  not  such  as  would  require 
the  granting  of  a  new  trial. — People  v.  Gon- 
salcs,  143  Cal.  605,  77  Pac  448. 

[g]  A  homicide  occurred  August  31st,  and 
defendant's  trial  therefor  was  begun  De- 
cember 5th  following.  On  the  night  of  the 
homicide  defendant  had  been  in  a  saloon  at- 
tending a  dance  for  several  hours,  drinking 
with  several  companions,  who  called  him  by 
his  full  name.  An  application  for  a  new 
trial  for  newly  discovered  evidence  to  prove 
an  alibi  was  filed;  two  proposed  witnesses 
being  officers  of  the  law  who  attended  the 
dance  for  the  purpose  of  prraerving  order. 
Defendant  averred  that  numerous  persons 
attended  the  dance,  and  that  their  names 
were  unknown  to  him,  and  that  he  was  un- 
able to  procure  any  of  them  on  account  of 
hia  being  confined  in  jail.  He  did  not  ex- 
plain, however,  his  nonfamiliarity  with  the 
names  of  any  of  his  companions,  who  called 
him  by  name,  nor  his  failure  to  ascertain 
the  testimony  of  the  officers  present.  The 
saloon-keeper  stated  that  those  present  in 
the  saloon  were  composed  mainly  of  Mexi- 
cans employed  as  laborers  and  railroad  track 
layers,  but  no  inquiry  appeared  to  have  been 
made  among  them  to  ascertain  who  were 
present  at  the  dance.  Held,  that  an  order 
denying  the  new  trial  for  lack  of  diligence 
was  not  erroneous. — People  T.  Oonaales,  148 
CaL  605,  77  Pac  448. 

Fob  AuTHOBrriBS  nou  Other  States: 

See  26  Cent  Dig.,  cols.  1118-1122,  {  067. 

g  203.  FncaedlBgi  at  New  TriaL 

[a]  Penal  Code,  section  1180,  provides  that 
the  granting  of  a  new  trial  places  the  pax- 
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ties  in  the  sama  position  at  if  no  trial  bad 
been  had,  and  that  all  the  testimooj  mast 
be  produced  anew.  The  accused  was  prose- 
cuted for  murder,  convicted  of  manslaughter, 
and  secured  a  revereal.  On  the  retrial  he 
contended  that,  if  the  evidence  showed  that 
he  had  eommitted  marder,  he  must  be  ae- 
qnitted  altogether.  Held,  that  it  was  not 
error  for  the  court,  in  its  instructions,  to  de- 
fine murder,  and  tell  the  jury  that,  if  the 
evidence  warranted  a  conviction  of  murder, 
they  should  find  the  defendant  guilty  of  man- 
slaughter, and  could  not  find  him  guilty  of 
any  higher  crime. — People  t.  MeFarlane,  138 
Cal.  481,  71  Pae.  568. 

[b]  Penal  Code,  lection  1159,  declares  that 
defendant  may  be  found  guilty  of  any  offense 
necessarily  included  in  that  charged.  8ee- 
tion  687  provides  that  no  person  can  be  sub* 
jected  to  a  second  prosecution  for  an  offense 
of  which  he  has  once  been  convicted  or  ac- 
quitted. Section  1023  provides  that,  when 
the  defendant  has  been  placed  in  jeopardy,  it 
is  a  bar  for  an  ofFense  necessarily  included 
therein,  of  which  he  might  have  been  con- 
victed under  the  information.  Section  1180, 
the  latter  clause  of  which  is  unconstitutional, 
provides  that  the  granting  of  a  new  trial 
places  the  parties  in  the  same  position  as  if 
no  trial  had  been  had,  and  all  the  testi- 
mony  must  be  produced  anew,  and  the  former 
verdict  cannot  be  used  or  referred  to  or  be 
pleaded  In  bar  of  any  conviction  which 
might  have  been  had  under  the  indictment. 
Held,  that  on  the  retrial  of  a  proseeution 
for  murder,  the  first  trial  of  which  had  re- 
sulted in  a  conviction  of  manslaughter,  it 
was  not  necessary  to  file  a  new  information 
charging  manslaughter,  the  defeodant  hav- 
ing, at  the  commencement  of  the  retrial, 
pleaded  former  jeopardy,  and  been  told  that 
he  would  be  protected  against  any  verdict 
for  murder,  and  the  trial  having  thereupon 
proceeded  without  objection  to  the  informa- 
tion, on  the  assumption  that  there  could  be 
no  conviction  for  any  higher  offense  than 
manslaughter. — People  T.  McFarlane,  138  CaL 
481,  71  Pac  568. 

Fob  AuTHOEinsa  ntou  Othxe  States  : 
See  26  Cent.  Dig.,  ooL  1123,  §  689. 


IX    APPEAL  AND  EBROB. 

APPEALABLE  ORDEBS— WABBANT  OF  BZEOU- 
TION.  I  204. 

  ORDER  FIXING  DAT!  OF  EXECUTION  OF 

DEATH  SENTENCE,  |  205. 

APPEAL  AS  STAYING  EXECUTION  OF  DEATH 
SENTENCE,  f  206. 

—  APPEAL  FROU  ORDER  OF  FEDERAL 
COURT  DENTING  WRIT  OF  HABEAS  COR- 
PUS. I  207. 

NECESSITY  FOR  OBJECTION  IN  LOWER  COURT, 
I  208. 

BILL  OF  EXCEPTIONS.  1  209. 

  STAY    OF    EXECUTION    OF  SENTENCE 

PENDING  PBEPARATION,  |  210. 
REVIEW  OF  DISCRETION  OF  COURT  OR  JURY. 

i  211. 

BSVUBW  OF  QUESTIONS  Of  FACT,  |  SIS. 


HARlfLESS  AND  PREJUDICIAL  EBROB— OMr- 
DUCT  OF  COUNSEL.  |  218. 

  REMARKS  OF  COURT.  1  214, 

  USE  OF  INTOXICANTS  BY  JUROB,  |  tl«. 

—  RECEPTION  OF  EVIDENCE.  |  8l«. 

—  ADMISSION    OF   EVIDENCE,    |  21T. 

  EXCLUSION  OF   EVIDENOE.   i  218. 

  INSTBUCnONS    GIVEN    OB  REFUSED. 

I  SIB. 


§  204.  4^p«la1il«  Orden— Wamut  of  B»- 

cntitin. 

[a]  Where  a  death  warrant  is  signed  by 
the  superior  judge  after  the  entry  of  judg- 
ment, it  is  appealable  as  an  order  made  after 
judgment,  and,  when  not  separately  appealed 
from,  cannot  be  reviewed  on  appeal  from 
the  judgment  and  from  an  order  denying  a 
new  trial.— People  v.  Efasnki,  117  Cal.  662, 
49  Pae.  1049. 

[b]  Appeal  will  not  lie  from  a  warrant  of 
execution,  since  it  is  not  a  judicial  order, 
and  is  not  within  the  meaning  of  the  statute 
allowing  appeals  from  certain  orders  made 
after  judgment. — People  v.  Flannel^,  128 
Cal.  83,  60  Pae.  670. 

Tern  AVTBOums  wwu  Othbb  States: 

See  26  Gent.  Dig.,  cole.  1124,  1125,  {  691. 

S  205.   Order  Flxlug  Date  of  BEOontlfln 

of  Deatb  Sentmce. 

[a]  Appeal  lies  from  order  fixing  date  of 
execution  of  death  aentenee.— Peoide  v.  Du^ 
rant,  119  Cel.  56,  17,  60  Pae.  1066. 

[b]  Order  fixing  date  of  execution  is  ap- 
pealable as  order  after  final  judgment  affect- 
ing substantial  rights  of  defendant. — ^People 
V.  Durrant,  119  Cal.  209,  51  Pae.  185. 

§  206.  Appeal  aa  Staying  Ezecntloii  of 
DeaUi  SoDtonee. 

fa]  Appeal  only  stays  execution  of  death 

penalty  pending  appeal,  and  execution  of 
judgment  has  not  acquired  aiiy  different 
meaning  or  effect  by  reason  of  change  of 
law  by  which  in  capital  cases  prisoner  is 
confined  in  the  state  prison  pending  execu- 
tion of  the  sentence  of  death. — Fredericks, 
Ex  parte,  104  Cal.  400,  38  Pac.  51. 

[b]  Upon  appeal  from  order  after  final 
judgment,  fixing  date  for  execution  of  sen- 
tence of  death  in  a  capital  case,  chief  jus- 
tice will  not  assume  the  responsibility  of 
granting  a  certificate  of  probable  cause  te 
operate  as  a  supersedeas,  but  the  application 
should  be  made  to  appellate  eourt.  (Per 
Beatty,  C.  J.}— People  v.  Boss,  135  Cal.  59, 
67  Pae.  13. 

§  207.    Appeal  from  Order  of  Fedenl 

Oonrt  Denying  Writ  of  Habeaa  Oozpoa. 

[a]  Date  for  execution  of  death  sentence 
cannot  be  fixed  pending  appeal  from  order  of 
federal  circuit  court  refusing  ap^eatioA  for 
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writ  of  habeas  eorntiB. — ^PeopU  T.  I>aTTsnt, 

119  Cal.  55,  56,  50  Pac.  54. 

[b]  Death  sentence  cannot  be  executed 
pending  appeal  from  federal  district  to  fed- 
eral Bupreme  court  from  order  denying  writ 
of  habeas  corpus  or  remanding  petitioner. — 
Edgar,  Ex  parte,  119  CaL  126,  127,  61  Pae. 


[c]  If  petitioner  for  writ  of  habeas  corpus 
to  federal  court  appeal  to  supreme  court 
stays  proceedings  in  state  court  or  by  state 
authorities  pending  its  determination. — Ed- 
gar, Ex  parte,  119  CaL  128,  127,  51  Pac.  29. 

I  208.  NeeesBltr  fw  ObJeeUon  In  Lower 
Oourt. 

[a]  The  court's  denial  of  defendant's  mo- 
tion to  strike  out  part  of  the  dying  dec- 
larations relating  to  occurrences  taking  place 
before  the  killing  will  not  be  disturbed  where 
defendant  failed  to  object  to  the  admission 
of  such  evidence. — Peo^  Samario,  84  CaL 
484,  24  Pae.  283. 

[b]  If  a  ^Ing  deelaration  is  not  introduced 
daring  the  progrMs  of  ease  in  chief,  but  is' 
brought  forward  in  rebuttal,  without  objec- 
tion on  the  part  of  the  defense,  the  latter 
will  not  be  heard  on  appeal  to  complain  of 
its  tardy  introductiou. — People  t.  Wong 
Chne7,  117  CaL  024,  40  Pae.  833. 

[c]  Objections  to  a  dying  statement  because 
it  was  not  read  over  to  deceased  after  it 
was  written,  and  was  only  the  substance 
of  the  qnestions  and  answers,  and  beeanse, 
after  it  was  admitted,  testimony  was  given 
tending  to  show  that,  when  the  statement 
was  made  by  deceased,  she  did  not  have  the 
sense  of  impending  death,  are  not  covered 
by  an  objection  that  it  is  "inunaterial,  irrele- 
vant, and  incompetent." — ^People  T.  Owens, 
123  Cal.  4S2,  56  Pac.  251. 

Fw  AuTHounn  nou  Otbbb  Statu: 

See  26  Cent  Dig.,  eols.  U25-1127,  {  698. 

S  200.  Bin  of  Bxeoptf  ool. 

[a]  TTpon  an  appeal  from  a  judgment  of 
conviction  of  murder,  recitals  made  in  the 
bill  of  exceptions  of  the  contents  of  a  dying 
deelaration  of  the  deceased  used  on  the  pre- 
liminary examination,  and  of  other  evidence 
and  facts  stated  by  the  judge  when  he  pro- 
nounced sentence,  which  do  not  appear  to 
constitute  part  of  the  evidence  introduced  at 
the  trial,  cannot  be  considered  by  this  court 
People  T.  Brooks,  131  CaL  811,  63  Pae.  464. 

I  210.   Stay  of  Exeentloii  of  Sentaneo 

Pending  Preparatloa. 

[a]  Defendant  convicted  of  murder,  and 
sentenced  to  state  prison  for  life,  is  entitled 
to  a  stay  of  proceedings  from  the  superior 
court  for  ten  days  after  judgment,  and  for 
such  further  time  as  such  court  may  grant 
for  preparing  and  presenting  a  draft  w  his 


bill  of  exceptions,  and  for  its  settlement,  pro- 
vided the  defendant  exercises  proper  dili- 
gence in  its  preparation. — People  Lane, 
96  Cal.  596,  31  Pae.  580. 

[b]  It  is  violation  of  defendant's  rights 
and  gross  abuse  of  discretion  to  so  limit 
time  appointed  for  execution  of  death  sen- 
tence as  to  deprive  him  of  time  guaranteed 
him  within  which  to  appeal. — ^People  Dnr- 
rant,  119  CaL  57,  50  Pac.  1066. 

[c]  Order  fixing  date  of  execntion  within 
time  allowed  by  statute  to  present  bill  of 
exceptions  is  gross  abuse  of  discretion. — Peo- 
ple V.  Durrant,  119  CaL  209,  210,  61  Pac.  185. 

[d]  Defendant  was  In  no  manner  prejudiced 
by  an  order  fixing  the  day  for  the  execution 
of  a  judgment  of  death  less  than  ten  days 
from  the  date  of  such  order,  where  the  bill 
of  exceptions  was  settled,  and  a  petition  for 
a  certificate  of  probable  cause,  together  with 
suoh  bill,  was  presented,  before  the  day  so 
fixed,  which  application  was  denied,  as  the 
bill  of  exceptions  showed  that  there  was  no 
^ound  for  such  certificate  of  probable  cause. 
People  T.  Ebanlcs,  120  CaL  626,  62  Pae.  1078. 

S  211.  Bovlew  of  Diacrethm  of  Oonxt  or 
Jury. 

[a]  Where,  on  trial  of  an  indictment  for 
murder,  the  jury  render  a  verdict  of  mur- 
der in  the  second  degree,  therein  recom- 
mending the  defendant  to  the  mercy  of  the 
court,  which  passes  a  judgment  of  imprison- 
ment for  life,  the  appellate  court  cannot  re- 
verse on  the  ground  of  excessive  punishment 
People  v.  Huff,  72  Cal.  117,  13  Pac.  168. 

[b]  Supreme  court  cannot  interfere  with 
discretion  of  jury  to  impose  death  penalty 
for  murder  in  first  degree,  where  evidence 
warrants  their  finding. — People  T.  Qlover,  141 
Cal.  246,  247,  74  Pae.  746. 

Fob  AxTTHOEmis  Fboh  0th  kb  Statxs: 

See  26  Cent  Dig.,  eols.  1120,  1130,  {  698. 

S  212.  Bertov  of  Qnesttons  of  Fact. 

[a]  In  pnweeution  for  murder  verdiet  of 
conviction  will  not  be  reversed  on  the  ground 
that  it  is  not  warranted  by  the  evidence, 
when  there  is  testimony  in  the  ease  which, 
if  credited  by  the  jury,  demanded  from  them 
the  verdict  rendered. — ^People  v.  Bra^,  72 
Cal.  490,  14  Pae.  202. 

[b]  Where  the  record  of  a  trial  for  mur- 
der leaves  grave  doubts  as  to  the  truth  of 
the  story  told  by  the  principal  witness  for 
the  state,  but  it  cannot  be  said  as  matter 
of  law  that  the  jury  were  not  warranted 
In  returning  a  verdict  of  guilty,  such  verdict 
cannot  be  set  aside. — People  T.  Freeman,  92 
CaL  359,  28  Pac.  261.- 

ic]  Although  the  evidence  upon  a  charge 
an  assault  with  intent  to  commit  murder 
shows  a  close  case  upon  the  plea  of  self -de- 
fense, yet,  where  the  jury  has  found  against 
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tb«  defeodant  upon  that  plea,  and  tbe  court 

beld  the  evideoce  sufficient  to  sapport  a 
verdict  of  guilty  of  an  assault  with  a  deadly- 
weapon,  the  appella,te  court  is  not  justified 
in  disturbing  the  verdict  for  lack  of  eri- 
dence.— People  t.  Pitcbpatrick,  106  Cat  286, 
39  Pac.  605. 

[d]  Where  defendant  and  hie  father,  en 
one  side,  and  tbe  deceased  and  others,  on 
tbe  other,  engaged  in  an  altercation,  and 
in  the  midst  of  the  quarrel  defendant  went 
out  and  got  a  pistol,  but  the  testimony  was 
conflicting  as  to  whether  defendant  from 
the  outside  or  the  ethers  from  tbe  inside 
fired  the  first  shots,  aad  as  to  whether  de< 
fondant's  father  had  been  shot  before  de- 
fendant first  fired,  the  conclusions  of  the 
jury  thereon  will  not  be  disturbed  on  appeal, 
though  the  evidence  be  susceptible  of  doabt 
as  to  the  guilt  of  defendant. — People 
Byan,  108  Cal.  581,  41  Pae.  451. 

[e]  When  there  is  eridenee,  aside  from  the 

presumption  arising  from  the  use  of  a  deadly 
weapon,  tending  to  prove  the  specific  intent 
to  murder,  as  charged  in  the  indictment,  such 
intent  is  a  question  of  fact  for  the  jury,  and 
its  verdict  will  not  be  set  aside  for  insoffi- 
ciency  of  the  evidence  to  sustain  it. — People 
T.  Wilson,  117  Cal,  688,  49  Pac.  1054. 

[f]  Verdiet  in  homicide  ease  will  not  be 
set  aside  if  eTidence  is  legally  sufficient  to 
uphold  it.— People  t.  IMee,  120  Oal.  199,  6S 
Pac.  477. 

[g]  A  Terdiet  of  conviction  of  mnrder  in 
the  first  degree  cannot  be  dlstorbed  upon 
appeal  by  reason  of  eridenee  of  self-defense 

and  of  the  absence  of  a  deliberate  intent  to 
take  life,  where  the  evidence  which  bears 
against  the  defendant,  considered  by  itself 
and  without  regard  to  confiicting  evidence 
for  the  defendant,  tends  to  support  tbe  ver- 
dict.— People  T.  Emerson,  180  CaL  508,  62 
Pac.  1069. 

Fob  Acthokiti£3  Fsou  Othxb  States: 

See  86  Cent.  Dig.,  eohk  llBO-1135,  §§  099- 
704, 


I  218.  Humless   and  PnJvdldal  Bnet— 
Owdnct  of  CmauA. 

[a]  Improper  remarks  of  the  prosecuting  at- 
torney on  a  murder  trial,  tending  to  show 
malice  on  defendant's  part,  are  not  ground 
for  reversal,  where  defendant  was  convicted 
of  manslaughter  only. — ^People  t.  Tokiun,  118 
Cal.  437,  50  Pae.  680. 

§  214.  —  Kemarks  of  Oonit. 

[a]  In  homicide,  statement  of  the  eonTt,  if 
a  comment  on  testimony,  held  harmless  to 
defendant. — People  t.  Cowan,  82  Pae.  839. 

§  215.   Use  of  Intoxicants  by  Jnror. 

[a]  Use  of  intoxicants  by  juror  while  dO; 
liberating  on  their  verdict  in  capital  ease 


is  reversible  error. — ^People  T.  Lee  Ohnek.  78 
CaL  832,  20  Pae.  719. 

§  216.   Beceptlon  of  Bridouo. 

[a]  Where  defendant  was  a  witness  in  his 
own  behalf,  and,  after  stating  that  he  had 
no  quarrel  with  deceased  on  the  day  of 
the  homicide,  was  asked,  on  cross-examina- 
tion, whether  they  did  not  have  a  qnarrel  in 
a  certain  hotel  several  years  before,  and 
answered  in  the  negative,  snch  examination, 
thongh  improper,  is  not  prejndieial.-~-People 
T.  Brown,  70  Cal.  573,  18  Pae.  678. 

[b]  Upon  the  trial  ef  a  defendant  accused 
of  murder,  where  it  was  admitted  that  de- 
fendant killed  the  deceased  with  a  pistol, 
a  raling  sustaining  a  question  asked  of  bis 
wife  on  cross-examination  as  to  what  she  had 
done  with  the  pistol  with  which  her  husband 
had  killed  the  deceased,  and  her  answer 
that  she  turned  it  over  to  one  of  her  hus- 
band's attorneys,  could  do  the  defendant  no 
injury.— People  ▼.  Shaw,  111  CaL  171,  43  Pae. 
593. 


§  217.    AdmlsBloa  of  Evidence. 

[a]  On  a  trial  for  murder,  error  in  permit- 
ting the  wife  of  the  defendant  to  testify  in 
favor  of  the  prosecution,  against  his  objec- 
tion, is  cured  if  the  defendant  subsequently 
voluntarily  testifies  to  substantially  the  same 
effect. — People  t,  Eetdium,  78  Cal.  086,  15 
Pac.  858. 

[b]  Admission  of  declarations  of  deceased 
made  prior  to  homicide  is  ground  for  re- 
versal.—People  T,  Irwin,  77  CaL  501,  503, 
80  Pae.  66. 

[e]  On  the  trial  a  witness  who  made  the 
arrest  testified  that  he  started  to  arrest  the 
defendant  for  murder,  which  he  supposed  it 
was.   Held,  that  as  the  defendant  bad  been 

convicted  only  for  manslaughter,  the  testi- 
mony was  without  prejudice. — People  v.  Gi- 
ancoU,  74  Cal.  642,  16  Pac  510. 

[d]  On  indictment  of  an  employee  in  a 

low  theater,  resorted  to  by  immoral  women, 
for  murder  of  the  proprietor  of  the  place, 
the  admission  of  evidence  that  defendant 
had  solicited  a  woman  inmate  to  live  with 
him  is  prejudicial. — People  T.  Wallace,  89 
Cal.  158,  26  Pac  650. 

[e]  Upon  the  trial  of  a  defendant  charged 
with  murder  the  question  as  to  the  distance 
of  the  deceased  from  the  muzzle  of  the  pis- 
tol at  tbe  time  of  its  discharge  is  properly  a 
question  of  fact  for  the  jury  to  determine, 
and  is  not  a  matter  of  special  knowledge,  aor 
a  proper  subject  for  expert  testimony  by  a 
medical  witness;  yet  the  error  in  admitting 
such  testimony  for  the  prosecution  is  not 
prejudicial,  where  the  opinion  given  is  not 
meonsistent  with  the  defendant's  evidence  or 
theory  of  defense,  and  could  not  strengthen 
tbe  claim  of  tbe  prosecution. — People  T.Tism- 
perie,  94  CaL  45,  29  Pac.  709. 

£f]  In  a  murder  case,  it  appeared  that  de- 
ceased WM  shot  in  the  abdomen,  when  be 
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won  an  andenhiTt,  white  shirt,  coat,  and 
rest;  and  no  one  claimed  there  were  powder 
marks  on  deceased 'a  fleah,  and  ^1  the  evi- 
dence on  the  subject  tended  to  show  there 
were  none  on  his  vest  or  ahirta.  Held,  that 
while  evidence  aa  to  the  distance  at  which 
the  pistol  carried  by  defendant  at  the  time 
•f  the  homicide  would  produce  powder  marks 
was  immaterial,  its  admission  was  harmless. 
People  T.  Hawea,  08  Cal.  648,  33  Pae.  791. 

Jg]  Admission  of  eridence  of  declarations 
deceased  made  day  before  homicide,  to 
effect  ttiat  he  had  discovereii  that  defend- 
ant had  been  writing  to  tiis  wife,  and  was 
trying  to  get  his  wife  and  child  to  run 
away  with  Mm,  is  prejudicial  error. — People 
T.  OresB.  107  CaL  461,  40  Pac.  752. 

[h]  Bnlings  tor  the  admission  of  imma- 
terial evidence,  or  evidence  the  objection  to 
which  pointed  toward  its  weight,  "and  of  evi- 
dence as  to  the  receipt  of  uDiaentiflod  papers 
and  letters,  not  connected  in  some  way  with 
the  case,  are  harmless,  and  not  ground  of 
reversal. — People  v.  Worthington,  115  Cal. 
842,  46  Pae.  1061. 

[i]  Error  in  admitting  expert  testimony  for 
the  people  as  to  the  relative  positions  of  the 

parties  at  the  time  of  the  homicide  is  harm- 
less, where  defendant  admits  the  killing,  and 
there  is  no  issue  on  which  the  testimony 
eould  operate  against  him. — ^People  v.  Hill, 
116  Cal.  562,  48  Pac.  711. 

[j]  Where  defendants  were  charged  with 
murdering  L.  while  he  was  their  prisoner  on 
the  charge  of  shooting  V.,  and  the  state 
claimed  that  T.  and  five  other  persons  con- 
spired with  defendants  to  murder  L.,  it  was 
harmless  error  to  admit  the  declaration,  of 
v.  to  the  said  five  persons  that  L.  shot  him, 
though  the  conspiracy  was  not  proved. — 
People  Tan  Horn,  119  Cat  383,  61  Pae. 
538. 

[k]  Where  it  appeared  that  the  deceased 
was  standing  with  his  hand  near  his  hip 
pocket  when  he  was  shot  by  defendant,  and 
that  defendant  had  worked  with  deceased, 
and  was  familiar  with  hia  habits,  the  fact 
that  the  court  allowed  the  state  to  intro- 
duce evidence  in  chief  to  show  that  the  de- 
ceased had  a  marked  peculiarity  in  habitu- 
ally standing  with  his  hand  near  bis  hip 
pocket  did  not  justify  a  reversal  of  con- 
viction, since  the  evidence  was  clearly  ad- 
missible in  rebuttal  of  defendant's  claim  of 
self-defense.— People  v.  Orimed,  132  Cal.  80, 
64  Pae.  101. 

[1]  In  a  prosecution  for  the  murder  of  a 
hotel-keeper  by  his   partner,  permitting  a 

Saest  to  testify  that  he  ordered  a  certain 
rink  by  a  bell  boy  is  not  ground  for  re- 
versal; the  bell  boy  testifying  that,  the  bar- 
keeper not  having  the  proper  ingredients, 
be  told  decedent  of  the  need  thereof,  and 
that  decedent  was  killed  while  getting  them. 
People  V.  Glaze,  139  Cal.  154,  72  Pac.  965. 

[m]  Where  npon  undisputed  facta  ease  was 
uwly  one  of  self-defense,  a  verdict  of  man* 


slaughter  cannot  be  accounted  for,  except 
upon  admission  of  improper  evidence  preju- 
dicial to  defendant,  judgment  of  conviction 
will  be  reversed. — ^People  v.  Wright,  144  Cal. 
161,  77  Pac  877. 

[n]  Error,  if  any,  in  admitting  as  part  of  a 
dying  declaration  a  statement  by  deceased  I 
that  he  thought  defendant  thought  he  had  ' 
shot  him  in  the  body,  was  harmless,  espe- 
eially  in  view  of  testimony  by  defendant 
that  he  thought  when  he  fired  that  he  had 
hit  deceased  in  the  side.— People  v.  Sowell, 
14S  Cal.  898,  78  Pae.  717. 

[o]  In  ft  proseention  for  murder,  the  ad- 
mission of  declarations  of  deceased,  made 
after  receiving  the  injury,  will  not  warrant 
a  reversal  if  they  are  not  calculated  to  pre- 
judice the  defendant,  though  they  are  not  ad- 
missible either  as  dying  declarations  or  as 

rrt  of  the  roe  gestae. — ^People  v.  Sullivan, 
Pae.  580. 

[p]  In  a  hendclde  ease,  where  defendant, 
a  police  officer,  shot  at — intending  to  frighten 
— deceased,  who  was  running  away  from  a 
person  who  was  shouting  "Stop  thief!"  the 
admission  of  evidence  that  deceased  had 
gone  to  the  place  for  fi,  lawful  purpose, 
though  improper,  is  harmless,  the  real  ques- 
tion being  whether  defendant  acted  with 
criminal  negligence. — People  v.  Eilvington, 
86  Pae.  13. 


2  818.    Bzdnsloii  of  Brldowe. 

[a]  In  a  prosecution  for  murder,  one  of  the 
state 's  witnesses  testified  that  defendant 
called  at  her  house,  inquiring  for  deceased, 
and  made  threats  against  him.  Held,  that 
it  was  not  reversible  error  to  refuse  to  per- 
mit defendant  to  show  by  cross-examination 
that  defendant  went  to  witness'  house  in 
response  to  a  call  by  the  witness  for  a  police- 
man,  defendant  having  been  given  the  right 
to  call  the  witness  as  his  own  to  prove  such 
fact.— People  v.  Howard,  112  C^  135,  44 
Pac.  464. 

[b]  Although  a  witness  testifying  to 
threats  made  by  deceased  against  defendant 
should  be  allowed  to  state  what  he  himself 
said  during  the  conversation,  if  necessary  to 
show  the  significance  of  what  was  said  by 
deceased,  error  in  ruling  otherwise  was  harm- 
less, where  the  part  excluded  was  not  essen- 
tial to  understand  deceased 's  remarks,  and 
part  was  irrelevant,  and  witness  managed,  in 
spite  of  the  ruling,  to  tell  the  whole  story. — 
People  y.  Phelan,  183  Cal.  551,  56  Pae.  424. 

[c]  Defendant  cannot  object  to  the  eonrt's 
refusal  to  permit  evidence  that  the  "char- 
acter" of  the  deceased  for  peace  and  quiet- 
ness was  had,  where  the  court  offered  to  al- 
low evidence  of  his  "general  reputation" 
therefor.—Peopie  t.  Griner,  184  Cal.  19,  66 
Pac.  625. 

[d]  Where  the  defense  to  a  charge  of  mur- 
der was  self-defense,  and  defendant  had  been 
permitted,  without  objection,  to  introduce 
evidence  of  improper  attention  to  hii  wife 
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by  the  deceased,  further  testimony  to  show 
the  same  conduct  on  the  part  of  deceased  to- 
wards other  women  was  immaterial,  and  its 
exelnsion  was  withoat  prejudiee. — People  T. 
MiteheU,  189  CaL  584,  62  Pac.  187. 

[e]  In  a  prosecution  for  murder,  the  ex- 
clusion of  testimony  of  a  witness  for  the 
people,  material  only  on  the  question  of  self- 
defense,  was  not  prejudicial  error,  conceding 
that  the  ruling  was  erroneous,  there  being  no 
testimony  tending  to  show  that  the  homicide 
was  committed  in  self-defense. — People  t. 
Manoogian,  141  Cal.  592,  75  Pae.  177. 

Fob  AuTHORmEs  From  Othee  States: 

See  26  Cent.  Dig.,  cols.  1143,  1144,  §  714. 

§  219.  Instrnetloiu  GlTsn  m  Befused. 

[a]  It  waa  not  an  error  in  the  court  below 
to  give  the  following  instruction:  *'It  was  no 
justification  for  the  defendant  to  say  that  the 
land  on  which  Vanee  (deceased)  was  building 
a  house  was  his,  or  that  he  bad  some  claim  to 
it."  This  instruction  could  not  prejudice  the 
jnT;|r  against  defendant,  or  injure  him,  con- 
ceding that  it  was  nnnecessary. — ^People  t. 
Honshell,  10  Cal.  83. 

[b]  Where  the  defendant  was  on  trial  un- 
der an  indictment  charging  him  with  murder 
in  the  second  degree,  the  court  refused  cer- 
tain instructions,  asked  by  the  defendant, 
to  the  effect  that  he  could  not,  under  such  in- 
dictment, be  found  guilty  of  murder  in  the 
first  degree,  and  the  jury  returned  a  verdict 
of  guilty  of  murder  in  the  second  degree,  held, 
that  the  defendant  was  not  prejudiced  by 
such  refusal,  whether  the  refusal  was  error  or 
not.— People  v.  Nichol,  34  Cal.  211. 

[c]  Instruction  that,  if  the  jury  find  that 
defendant  "willfully  and  feloniously"  killed 
deceased,  they  should  find  him  guilty  of  mur- 
der in  the  first  degree,  is  not  cured  by  an- 
other and  different  instruction  in  which  mur- 
der in  the  first  degree  is  properly  defined  by 
including  the  elements  of  deliberation  and 
premeditation. — People  T.  Valencia,  43  Cal. 
552. 

[d]  That  the  evidence  was  sufficient  to 
support  a  conviction  of  murder  in  the  first 
degree  does  not  heal  an  error  in  defining 
murder  in  the  first  degree  by  omitting  the 
elements  of  deliberation  and  premeditation. — 
People  V.  Valencia,  43  Cal.  552. 

[e]  On  a  trial  for  murder,  if  there  is  noth- 
ing in  the  evidence  for  the  prosecution  tend- 
ing to  show  that  the  offense  amounted  to 
manslaughter  only,  or  that  the  defendant 
was  justifiable  or  excusable,  the  error  of  the 
court  in  charging  the  jnry  that,  the  killing 
being  proved,  the  burden  of  showing  the 
justification  or  other  excuse  is  cast  on  the 
defendant,  without  the  qualification,  nnlest 
the  proof  on  the  part  of  the  prosecution 
shows  it,  does  the  defendant  no  harm. — Peo- 
ple V.  Ah  Kong,  49  Cal.  7. 

[f]  It  is  no  groand  for  reversal  that  an 
•rroneoos  definition  of  the  distinction  be- 


tween murder  and  manslaughter  was  given, 
if  the  verdict  was  guilty  of  manslaughter.— 
People  T.  Swift,  6«  Cal.  348,  5  Pac.  505. 

[g]  On  a  trial  for  homicide,  resulting  In  a 

conviction  of  murder  in  the  first  degree,  an 
erroneous  instruction  as  to  whether  a  homi- 
cide, committed  without  deliberation,  is  mur- 
der in  the  second  degree  or  manslaughter, 
is  not  prejudicial  to  the  defendant,  and 
therefore  no  ground  for  reversal. — People  t. 
O'Nea,  67  Cal.  378,  7  Pac.  790. 

[h}  In  a  charge  to  the  jury  in  a  trial  for 

murder  after  giving  a  proper  definition  of 
manslaughter,  the  court  added  that  it  was 
homicide,  "not  excusable,  not  justifiable,  but 
yet  not  intentional."  Held,  that,  as  the  in- 
tent in  manslaughter,  if  present,  may  be  dis- 
regarded, in  accordance  with  the  settled  rule, 
the  difference  between  the  absence  of  inten- 
tion and  the  presence 'of  an  intention  which 
may  be  disregarded  is  too  slight  to  be  ground 
for  setting  aside  a  verdict  of  guilfy  of  mur- 
der in  the  first  degree. — People  T.  Kemag- 
han,  72  Cal.  609,  14  Pac.  566. 

[i]  On  indictment  for  murder,  an  instruc- 
tion to  the  jnry  that  if,  from  the  evidence, 
they  believe  certain  facts,  and  that  defend- 
ant, ''without  farther  cause  or  provocation," 
then  killed  the  deceased  he  was  guilty  of 
murder  in  the  first  degree,  is  prejudicial 
error,  because  it  omits  the  elements  of  intent 
and  premeditation,  and  is  not  cured  by  a  full 
and  correct  definition  of  the  offense  previ- 
ously given. — People  v.  Williams,  73  Cal.  531, 
15  Pac.  97. 

[j]  The  court  in  an  instruction  on  volun- 
tary drunkenness,  as  determining  the  degree 
of  an  offense,  said:  "In  this  case,  if  the 
killing  was  willful,  that  is,  intentional,  de- 
liberate, and  premeditated,  it  is  murder  in 
the  first  degree;  otherwise,  it  may  be  mur- 
der in  the  second  degree,  or  manslaughter, 
as  the  evidence  may  convince  your  minds"; 
and  added:  "I  desire  to  say  that  I  do  not 
intend  to  intimate  to  you,  or  tell  you  in  any 
way,  whether  this  defendant  is  guilty  of 
any  crime  or  not";  and  the  jury  were  fully 
instructed  that  the  prosecution  must  estab-. 
lish  every  essential  fact  beyond  a  reasonable 
doubt.  -Held,  that  the  inadvertence  in  as- 
suming guilt  of  defendant  was  fully  cured  by 
the  context,  and  the  correction  of  the  eonrt. 
People  V.  Williams,  75  Cal.  306,  17  Pac.  811. 

[k]  Although  under  Penal  Code,  section  240, 
an  essential  element  of  the  crime  of  assault 
with  intent  to  commit  murder  is  "a  pres- 
ent ability"  to  do  it,  yet  where  the  evidence 
shows,  withoat  conflict,  that  whoever  com- 
mitted the  assault  for  whiph  defendant  is 
indicted  did  have  the  present  ability  to  in- 
flict, and  in  fact  did  inflict,  the  injury,  an 
omission  to  instruct  as  to  snch  element  is 
harmless. — People  T.  Leong  Tone  Qnn,  77  CaL 
636,  20  Pac.  27. 

[1]  A  witness  testified,  In  answer  to  a  ques- 
tion as  to  how  long  he  had  known  defend^ 
ant,  that  he  knew  nim  before  ha  killed  the 
deeedent.   Held,  that  error  in  allowing  meli 


Digitized  by  Google 


HOMICIDE,  IX,  S  B19. 


2751 


testimony  ma  lumnlen,  wlien  it  appeared 
that  the  killing  was  an  nndlspoted  fact.— 
Peopl*  Lee  Chnek,  78  CaL  317,  20  Pae. 
719. 

[m]  On  a  trial  {or  murder,  resnlting  in  a 
eonnction  of  ntanslaaghter,  an  erroneous  in- 
stmction  as  to  maliee,  not  having  been  pre- 
judicial, is  no  ground  for  reversal. — People 
T.  Boling,  88  Gd.  380,  23  Pac  421. 

[&]  The  last  paragraph  of  an  instruction 
on  manslaughter  was:  "But  if  70a  find  from 
the  evidence  that  in  tmth  and  in  faet  the 
deceased  nor  his  associate  intended  no  sneh 
assault  nor  the  commission  of  a  felony,  and 
a  reasonable  person  in  defendant's  position 
would  not  have  so  believed,  and  the  defend- 
ant had  DO  reasonable  cause  for  so  believ- 
ing, such  killing  by  the  defendant,  without 
malice,  but  without  sufficient  cause,  real  or 
apparent,  will  constitute  the  crime  of  man- 
slaughter." The  other  seven  paragraphs 
most  clearly  and  correctly  laid  down  the 
law  on  the  anbjeet.  Held,  that  as  the  rest 
of  the  instruction  was  free  from  ambiguity, 
and  the  only  trouble  with  this  paragraph  was 
its  grammatical  construction,  the  jury  would 
not  be  eonsidered  to  have  been  misled  by  it. 
People  T.  Alsemi,  85  CaL  434,  24  Pm.  810. 

[0]  Where  the  conrt  instructs  the  jnry  ai 
to  the  varions  degrees  of  murder^  and  also 
as  to  the  forms  of  the  verdict  proper  in  case 
they  convict  of  any  of  the  different  degrees, 
or  acquit,  there  is  no  prejudicial  error  in  the 
fact  that  one  sentence  of  the  instruction 
taken  separately  may  be  construed  to  imply 
that  defendant  is  guilty  of  murder  or  man- 
slaughter.— People  V.  Ah  Gee  Tung,  86  Cal. 
144,  24  Pae.  860. 

rpl  Where  the  accused  totally  denies  the 
killing,  and  introduces  testimony  that  it 
was  done  by  others  and  that  he  was  at  an- 
other place  at  the  time,  a  charge  upon  the 
doctrine  of  self-defense  eannot  be  prejudi- 
cial to  him.— People  t.  Tarm  Poi,  86  CaL  225, 
24  Pac.  998. 

[q]  Where  the  commission  of  a  murder  was 

conceded,  and  the  only  real  question  was  as 
to  the  identity  of  the  murderer,  it  was  not 
prejudicial  error  to  charge  upon  the  law  of 
manslaughter  and  excusable  and  justifiable 
homicide. — People  v.  Chun  Heong,  86  Cal. 
329,  24  Pac.  1021. 

[r]  On  indictment  for  murder,  an  instruc- 
tion to  find  defendant  guilty  of  murder  in 
the  first  degree  if  the  jury  find  that  he  will- 
fully, deliberately,  and  with  premeditation 
"murdered"  deceased  at  the  time  and  place 
named,  is  not  erroneous  because  it  leaves  out 
the  element  of  malice  aforethought,  if  the 
court  in  other  instructions  charged  that  mal- 
iee aforethought  was  necessary  to  constitute 
murder  in  the  first  degree. — ^People  t.  Baw- 
den,  90  Cal.  195,  27  Pac.  204. 

[■]  Faet  that  eonrt  in  other  portions  of  its 
charge  correctly  stated  the  law  of  self-de- 
fense, and  the  object  and  purpose  for  which 
the  acts  and  conduct  of  the  deceased  could 
be  exhibited  to  the  jnry,  did  not  cure  the 


defects  in  an  erroneous  instruetioit  as  to  such 
acts  and  conduct,  and  render  the  error  harm- 
less. When  conflicting  instructions  are 
given,  one  of  which  is  erroneous,  the  minds 
of  the  jnry  must  have  been  confused,  and 
it  cannot  be  said  that  the  jury  did  not  act 
upon  the  erroneous  instruction  in  rendering 
their  verdict. — People  v.  Thomson,  92  Cal. 
506,  28  Pae.  589. 

[t]  It  is  the  better  practice  with  refer- 
ence to  instructions  requested  by  defendant 
to  give  them  as  requested  where  they  sub- 
mit the  law,  but  the  exclusion  from  one  of 
the  many  requests  of  the  closing  formula, 
"And  if,  under  the  circumstances,  he  killed 
deceased,  yon  must  find  as  your  verdict,  not 
guilty,"  is  not  reversible  error. — People  v. 
Heeker,  109  CaL  451,  42  Pac.  807,  30  L.  B. 
A.  403. 

[n]  An  instruction  to  the  jury  that  if  the 
defendant  shot  at  his  wife's  brother  with 
intent  to  murder  him,  and  lulled  his  wife 
instead,  such  killing  is  mnrder,  is  not  erro- 
neons  in  not  stating  the  decree  of  murder 
of  which  he  would  be  guilty,  where  the  court 
elsewhere  instructed  the  jury  concerning  the 
different  degrees  of  murder. — ^People  t.  Craig, 
111  Cal.  460,  44  Pae.  186. 

[v]  In  homicide  case,  where  only  witness 
is  defendant,  any  Instruction  tending  to  lead 
jury  from  real  issue  in  question  is  material, 
and  if  erroneous,  reversible  error. — People  T. 
Newcomer,  118  Cal.  267,  50  Pac.  405. 

[w]  It  is  not  prejudicial  error  to  give  the 
jury  forms  of  verdict  for  acquittal,  man- 
slaughter, and  murder  in  the  first  degree,  but 
not  for  murder  in  the  second  degree;  that  de- 
gree being  properly  submitted  to  the  jury 
in  the  charge.— Peofde  v.  Hill,  116  Cal.  562, 
48  Pae.  711. 

[z]  An  instruction  tending  to  lead  the  jury 
from  the  real  issues  is  reversible  error,  where 
defendant  relies  on  a  plea  of  jnstification, 
which  he  is  compelled  to  establish  by  his  own 
testimony  alone,  because  of  there  having 
been  no  other  witness  to  the  killing. — People 
V.  Newcomer,  118  Cal.  263,  50  Pac.  405. 

[y]  One  accused  of  assault  with  intent  to 
murder,  who  interposed  a  defense  of  insan- 
ity, is  not  prejudiced  by  the  failure  to  de- 
fine maliee  to  the  jury  as  defined  by  Penal 
Code,  section  188.— Peoi^e  v.  Burgle,  123  Cal. 
303,  55  Pac.  998. 

[z]  Where  defendant  was  convicted  only 
of  murder  in  the  second  degree,  eirox  in 
charging,  without  evidence,  that  if  defend- 
ant went  to  the  place  of  ^e  homicide  with 
the  sole  purpose  of  creating  appearances  jus- 
tifying deceased  in  making  a  counter  attack, 
so  that  defendant  might  slay  him,  the  homi- 
cide was  unjustifiable,  is  immaterial. — People 
T.  Phelan,  123  CaL  551,  56  Pae.  424. 

[aa]  Where  a  defendant  charged  with  an 
assault  with  intent  to  murder  was  convicted 
of  an  assault  with  a  deadly  weapon,  and 
thereby  acquitted  of  the  charge  of  an  intent 
to  murder,  any  alleged  error  in  omitting  part 
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of  a  requested  instraetion  npon  that  charge 
is  harmless,  and  cannot  have  prejudiced  ^e 
defendaBt.— People  v.  Hawkins,  127  Cal.  878, 

59  Pao.  697. 

[bb]  Where  defendant  was  found  gailty  of 
assault  with  a  deadly  weapon,  thereby  ae- 
qnitting  him  of  asaanlt  with  intent  to  mur- 
der, there  was  no  error  in  refusing  an  in- 
struction that  it  must  appear  that  defend- 
ant had  the  intent  to  murder,  and  attempted 
to  carry  it  into  effect,  "and  was  only  pre- 
vented from  80  doiqg  by  some  interposition 
not  of  his  own  will." — People  t.  Hawkiiu, 
127  Cal.  372,  59  Pac.  697. 

[ec]  Where  the  defendant  entered  the  home 
of  deceased,  and  in  a  diflSculty  which  arose 
showed  a  pistol,  and  told  deceased  that  he 
would  resent  any  attack,  and  a  few  minutes 
afterward  shot  deceased,  and  the  plea  was 
self-defense,  an  instruction  that  "no  man 
has  a  right  to  kill  when  there  is  an  oppor- 
tunity afforded  him  to  escape  or  flee  from 
the  danger;  ....  a  party  must  avail  him- 
self of  any  *i^rent  means  of  escape " — 
though  incorrect  as  a  general  statement  of 
the  law,  was  applicable  in  consideration  of 
the  fact  that  the  defendant  was  a  trespasser, 
and  in  the  wrong,  and  hence  was  not  revers- 
ible error. — People  r.  Flannelly,  128  Cal.  83, 

60  Pac.  670. 

[dd]  In  a  prosecntiou  for  assault  with  a 
deadly  weapon  with  intent  to  murder,  an 
instruction  that  the  jury  must  find  defend- 
ant guilty  of  assault  with  intent  to  murder, 
or  assault  with  a  deadly  weapon,  or  else 
acquit  him,  taken  with  other  instructions 
fully  defining  an  assault  with  intent  to  mur- 
der and  an  assanlt  with  a  deadly  weapon, 
Ib  not  harmful  to  accused,  since  in  effect  it 
told  the  jury  to  acquit,  unless  they  were 
satisfied  that  accused  was  guilty  of  one  of 
the  offenses  specified. — ^People  t.  Lopez,  135 
Cal.  23,  66  Pao.  966. 

[ee]  It  was  proper  for  the  ooart  upon  a 
new  trial  had,  without  the  defendant's  ob- 
jection, nnder  the  original  information,  to 
refuse  a  requested  instruction  that  if  the 
evidence  established  willful  murder  they 
should  find  for  the  defendant,  there  being 
room  in  the  evidence  to  sustain  a  conviction 
for  manslaughter;  and  the  defendant  was 
not  prejudiced  by  instructions  that  the  jury 
could  only  find  the  defendant  guilty  of  man- 
slaughter, and  that  if  they  b^ieved  the  de* 
fen£int  guilty  of  murder  m  the  first  degree, 
or  murder  in  the  second  degree,  or  man- 
slaughter, then  their  verdict  should  be  for 
manslaughter. — People  v.  McFarlane,  138  CaL 
3S1,  71  Pac.  568,  72  Pac.  48. 

[ff]  In  a  prosecution  for  mnrder,  defended 
on  the  ground  of  insanity,  an  instruction 
cautioning  the  jury  against  being  imposed 
on  by  an  "ingenious  counterfeit  of  insan- 
ity" cannot  be  held  to  be  prejudicially  erro- 
neous, though  the  same  is  not  approved. — 
People  T.  Manoogian,  141  Cal.  S9S,  75  Pao. 
177. 

[gg]  Where  the  sole  defense  In  a  prose* 
eatien  for  homicide  was  insanity  at  the  time 


of  the  commission  of  the  crime,  and  the  evi- 
dence on  the  subject  of  sanity  at  the  time  of 
the  homicide  was  not  specifically  directed  to 
his  condition  at  the  time  of  the  trial,  and  no 
importance  was  attached  to  his  mental  condi- 
tion at  such  time,  it  was  not  cause  for  re- 
versal of  a  conviction  for  the  court  to  charge 
the  jury;  "Yon  are  not  to  consider  whether 
or  not  the  defendant  la  insane  at  the  present 
time,  but  yon  are  to  consider  him  as  now 
sane.  A  person  charged  with  crime  cannot 
be  legally  tried  for  such  crime  unless  he  be 
sane  at  the  time  of  the  trial.  The  defend- 
ant has  presented  the  issue  to  you  that  at 
the  very  time  of  the  alleged  commission  of 
the  homicide  he  was  insane.  As  I  have  al- 
ready told  you,  the  burden  of  proving  his 
insanity  at  that  time  by  a  preponderance 
of  the  evidence  rests  upon  him,  because  the 
law  presumes  he  was  then  sane." — ^People  T. 
Zeigler,  142  CaL  337,  75  Pae.  1090. 

[ggg]  Where  the  evidence  of  defendant  on 
the  subject  of  insanity  at  the  time  of  the 
homicide  was  not  specially  directed  to  his 
state  of  mind  at  the  time  of  the  trial,  and 
no  instruction  was  asked  as  to  evidence  re- 
lating to  that  question,  an  instruction  which, 
under  several  decisions  of  this  court,  is  to 
be  construed  as  relating  to  the  question 
whether  or  not  the  defendatrt  was  in  a  proper 
condition  as  to  present  sanity  or  insanity  to 
be  put  on  his  trial  for  the  main  offense,  and 
that  he  was  to  be  considered  as  sane  for 
the  purposes  of  the  trial,  and  was  to  be  pre- 
sumed sane  at  the  time  of  the  homicide,  and 
that  the  burden  of  proving  his  insanity  at 
that  time  was  upon  the  defendant,  though 
not  to  be  commended  as  a  whole,  is  not 
ground  for  reversal.  (Beatty,  C.  J.,  dissent- 
ing.)—People  V.  Ziegier,  142  CaL.  337,  75  Pac 
1090. 

[hh]  Where,  in  a  prosecution  for  homicide, 
the  court  fnUy  charged  on  the  defense  of  in- 
sanity, defendant  was  not  prejudiced  by  the 
refusal  of  an  instruction  that  if  the  jury 
found  defendant  insane  they  should  disregard 
declarations  made  by  him  at  the  time  of  the 
homicide.— People  T.  Fallon  (Cal.  Bap.),  86 
Pac.  689. 

[ii]  Befusal  of  request  on  manslaughter 
held  harmless.— People  v.  Brown  (CaL  A]^.), 
84  Pac  670. 

Ton  AuTHOBiTixs  Fboh  Otbeb  Btatbs: 

Bee  26  Cent  Dig.,  eols.  1144-1165,  {§  715- 
720. 


Z.  PITNISHHENT,  DEATH  SEITTENOB 
AND  BXEOUTION  THEBEOF. 

EXTENT  OP  PCNISHMENT,   I  220. 

JUDGMENT — NECESSITY  FOR  8TATIN0  DE* 
GREE  OF  CRIME,  |  221. 

DEATH  SENTENCE— OUTT  OF  OOUBT  TO  XX- 
FOSE,  I  222. 

 FORM  AND  8XTFFICIBNCT  OF  IMPOSI- 
TION, I  228. 

nXING  DATE  OF  BXEOTITION,  |  S24. 

  REFIXINO,    I  225. 

—  PBESENCE  OF  OONTIOT,  I 
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'  DEATH  WABRART.   |  SST. 
  PRESKNOB  OF  OOlTTIOr  AT  IS8UAK0X, 

I  aas. 

OONFINEHENT  OP  OONTIOT  FEHDZHO  BXZOU- 

TION  OF  SENTENGB,  S  229. 
BXXOUTXON  OF  DEATH  8BHTBN0B— TXHS  MUD 

PliAOB,  I  8S0. 


$  220.  Extant  Of  Pnnldunent. 

[a]  Under  Pwia]  Code,  section  STl^proTld- 
ing  that,  wliere  the  punishment  is  imprison- 
ment for  a  term  not  less  than  anj  specified 
nnmber  of  years,  and  no  limit  to  the  duration 
of  the  imprisonment  is  declared,  the  defend- 
ant may  be  sentenced  to  imprisonment  during 
his  natural  life,  the  court  may  sentence  one 
fonnd  gnUty  of  murder  in  the  second  degree 
to  imprisonment  for  life^Peqnle  t.  BreokiL 
181  CaL  811,  68  Pae.  464. 

An  AOTBOBmKB  Tunc  Othb  States: 

Sea  26  Cent.  Big.,  cola.  1175-1177,  J  781. 

I  221.  J^idgmant— KeeeiBiQr  foe  Btattng  !>•- 
giM  of  Crime. 

[a]  A  judgment  stating  that  defendant  has 
been  convicted  of  the  "murder"  of  deceased 
is  sufficient,  though  it  does  not  show  that  it 
was  murder  in  the  first  degree. — People  t. 
McNolty,  08  CaL  427,  26  Pae.  597,  29  Pae.  61. 

I  222.  Death  8«ntaiie»-^>iit|r  «f  Oonrt  to 
Impose. 

[a]  If  a  jnry  agree  that  the  defendant  ia 

guilty  of  murder  in  the  first  degree,  but  can- 
not agree  that  the  punishment  shall  be  im- 
prisonment for  life,  or  do  not  declare  in  their 
▼erdict  that  such  shall  be  the  punishment,  it 
is  the  duty  of  the  court  to  pronounce  punish- 
■lent  of  death.— People  t.  Welch,  49  Cal.  174. 

[b]  Where  the  jury  return  a  verdict  of  mur- 
der in  the  first  degree,  but  attach  no  penalty, 
it  is  the  dnty  of  the  eonrt  to  impose  the 
death  sentence. — ^People  v.  French,  7  Pae.  828. 

I  228.   Form  tad  BtMekmBj  of  Dnpo- 

BlttOB. 

[a]  To  inform  a  defendant  about  to  be  sen- 
tenced for  crime  of  mnrder  that  information 
was  presented  against  him  for  the  crime  of 
murder  on  the  twenty-seventh  day  of  Octo- 
ber, 1885;  of  hie  arraignment,  and  plea  of  not 
guilty;  of  his  trial;  of  the  verdict  of  the 
Jnry,  on  the  27th  of  January,  1886,  "guilty 
of  murder  in  the  first  degree";  and  to  ask 
him  if  he  has  anything  to  say  why  sentence 
should  not  be  passed  upon  him— 'is  sufficient 
compliance  with  the  law  requiring  that 
"when  the  defendant  appears  for  judgment, 
he  must  be  informed  by  the  court,  or  by  the 
elerk,  nnder  its  direction,  of  the  nature  of 
the  charge  against  him,  and  of  his  plea,  and 
the  veruet,  if  any,  thereon,  and  must  be 
asked  whether  he.  has  any  legal  cause  to  show 
why  judgment  should  not  be  pronounced 
Ogainat  him. '  '—People  t.  Jong  Qong  Sing,  70 
CkL  469,   11  Pac.  755. 

0*L  Digest,  Vol.  a— ITS 


Tom  AuTH(«mE8  Fboic  Otbbb  States: 
Bee  26  Cent.  Dig.,  eoL  1174,  §  729. 

{  284.   Fixing  Data  of  Execution. 

ta]  Practice  of  designating  in  a  judgment 
of  death  a  day  for  carrying  it  into  effect 
ia  not  in  keeping  with  the  provisions  of  the 
Criminal  Practice  Act.  The  day  should  be 
designated  in  the  warrant  and  not  in  th« 
judgment.— People  t.  Bonilla,  88  Cal.  699; 
People  V.  Murphy,  45  OaL  137. 

Jb]  Day  for  carrying  into  effect  a  eentenea 
death  should  not  be  designated  in  tha 
judgment,  but  in  the  warrant  for  the  exeen- 
tion.— People  v.  Bonilla,  88  CaL  699:  People 
T.  Marphy,  45  CaL  137. 

[e]  Faeta  which  section  1227,  Penal  Code, 
require*  court  to  inquire  into  before  fixing 
date  of  execution,  relate  exclusively  to  ques- 
tion whether  there  are  any  legal  reasons 
against  execution,  such  as  pardon  or  commu- 
tation of  sentence. — Peoplo  t,  Durxant,  119 
CaL  207,  SI  Pae.  186. 

{  225.   BoflzHlg,  ' 

[a]  If  judgment  of  death  be  net  executed, 
from  any  cause,  on  day  appointed,  it  is  com- 
petent for  the  court  rendering  the  judgment 
to  appoint  another  day  for  the  carrying  the 
same  into  execution.'^ — People  v.  Bonilla,  38 
Cal.  699;  People  y.  Chew  Lan  Ong,  141  CaL 
654,  99  Am.  St  Bep.  88,  75  Pac.  186. 

[b]  Where  a  judgment  of  death  has  not 
been  executed,  when  directed  to  be,  and  de- 
fendant has  been  called  into  court  to  show 
cause  why  another  date  for  execution  should 
not  be  fixed.  It  ia  not  error  for  the  court  to 
refuse  to  inquire  into  the  validity  of  the 
judgment  by  which  the  defendant  was  con- 
victed, nor  a  violation  of  the  Penal  Code,  as 
amended  in  1891  (section  1227),  providing 
for  the  fixing  of  a  date  for  the  execution  of 
a  judgment  of  death  after  the  date  originally 
fixed  has  expired.— Peopla  ▼.  Donant,  119 
CaL  201,  51  Pac  186. 

{  226.   Presence  of  Convict. 

[a]  T7nder  Penal  Code,  section  1227,  it  is 
error,  in  the  absence  of  a  defendant  convicted 
of  murder,  to  order  his  execution. — People  v. 
Spragne,  54  Cal.  92. 

I  227.  Doalili  Wanant. 

[a]  Day  for  execution  of  death  sentence 
should  be  designated  in  the  warrant. — People 
V.  Bonilla,  38  CaL  699;  People  v.  Murphy, 
45  Cal.  137. 

[b]  Fact  that  warrant  of  axeention  con- 
tained direction  to  warden  of  penitentiary  ta 
execute  defendant  did  not  vitiate  it. — People 
V.  Chew  Lan  Ong,  141  CaL  553,  554,  99  Am. 
St.  Rep.  88,  75  Pac.  186. 

[e]  Death  warrant  becomea  functus  officio 
aftar  lapse  of  time  wltUn  wUeh  it  directed 
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defendant  to  be  executed;  and  an  order  mast 
then  be  made  under  section  1227,  Penal  Code, 
after  defendant  is  brought  into  court,  com- 
manding  warden  to  execute  judgment. — Peo- 

§le  Chew  Lan  Ong,  141  CaL  554,  99  Am. 
t.  Bep.  88,  75  Pae.  186. 


}  228.    F»MI1M  Of  OasTlct  at  Imt- 

anc«. 

[a]  Defendant  was  not  entitled,  as  a  mat- 
ter of  right,  to  be  present  when  the  warrant 
fixing  the  time  and  place  of  his  execution  waa 
issued.— People  t.  Flannellj,  128  C«L  83,  60 
Pac  670. 


I  229.  Ooiifljieinent  of  OonTlcfc  Pending  Bz- 

eontlon  of  Sentence. 

[a*]  Direction  to  keep  defendant  in  close 
confinement  until  daj  of  execution  does  not 
invalidate  order  fixing  date  of  execution. — 
People  T.  Darrant,  119  CaL  208,  51  Pao.  185. 

[b]  Impriaonment  in  panitentiaiy  pending 
execDtion  is  distinct  part  of  punishment  for 
murder  and  law  prescribing  it  is  valid. — ^Peo- 
pl«  T.  Darrant,  119  CaL  808,  51  Pae.  US. 

S  230.   Execution  of  Death  Sentence— Time 
and  Place. 

[a]  Time  prescribed  within  wbieh  a  prisoner 
is  to  be  executed  is  directory,  not  mandatory. 
People  V.  Thompson,  4  Cal.  242. 

[b]  Act  of  March  31,  1891,  amending  Penal 
Code,  sections  1217,  1229,  relative  to  time 
and  plaee  of  exeeuting  death  penalty,  does 
not  apply  to  convictions  for  offenses  commit- 
ted pnor  to  its  enactment, — People  v.  Mc- 
Nulty,  93  CaL  427,  29  Pac  61;  People  T.  Vin- 
eant,  95  CaL  426,  80  Pae.  681. 

Homologation. 

■••  reftzensts  aadez  AUoTSace:  AppzenI;  Oea- 
ItmatUm;  BsUAeaUoa. 


HONESTY. 

fles  OcedlliiUlr. 


HONESTY  OF  PURPOSE. 

As  Oafaass  to  sott  for  Mss  Impdasammk.  Sss 

False  ImpilsoBflUBt,  |  6. 
As  dsfSBSe  to  presaontloB  fax  false  pzatsnssa. 

False  PMtsnsas,  |  80. 

HOPE. 

AdaissiUlltr  of  eoafeaaion.  prsoatsd  \r  ngmAtr- 
tag.   Sat  Ozlniaal  Law.  I  887. 

H0BSE0AB8. 
■at  Straat  BaUzoads. 


HORSERACE. 

Bt«M  te  keu  hozsezaos  at  state  f  tfft   Sea  A<zi- 

cttltare,  |  A. 
8sCs  ea.   Saa  OubIhc  |  «. 


HORSES. 

Sea  Animals. 

Bnmptlan  inm  fozesd  aala.   Sea  bsavUMi^  I  B. 
HOSPITALS. 

laelnde  Instltotloni  for  care  or  nUef  of  ilok, 
wonndad,  or  Infirm  persons,  vbathar  foosded  or 
■alauiasd  hf  private  hmos,  er  In  part  or  whOllj 
1^  fovenuaeBt;  estaUlshmaat,  aaiateaaaea,  zafs- 
lattoa.  and  maaacaSHBt  oi  sack  lasUtottoBs;  snd 
zichts,  datUs,  pewaxit  aaA  UaUllUes  of  xaanicaxs 
and  other  eflean,  aten  thazeof. 

BIOHT  TO  MAINTAIN  PBITATE  HOSPITAL,  f  1. 

  LICENSE  AND  BEOULATION,  |  2. 

BEOBOANIZATION— LIABILnT  OF  NEW  OOB- 

POBATION  FOB  DEBTS  OF  OLD,  I  S. 
OFFIOEBS.   SDBQEONS,  TBtTSTEES,  ETC,    |  A 
  ELIGIBILITT  TO  OFFICE    OF  UEDIOAL 

SUPERINTENDENT  OF  INSANE  ASTLUM, 

I  5. 

LIABILITY  FOB  NEGUGENOE    OF  StJBGEON, 
I  6. 

LIABILITY  OF  INHATE  TO  HOSPITAL  8CB- 

OEON,  I  7. 
ACTIONS.    I  8. 

Saa,  also,  Asylnms;  Dmggiits:  Phrslelaas  and  Sir- 
fsons;  Poisons. 


S  1.  Bigbt  to  Maintain  PrlvaU  Hospitals. 

[a]  The  business  of  maintaining  a  private 
hospital  for  the  treatment  of  mild  forms  of 
insanity,  inebriety,  and  other  nervous  dis- 
eases is  a  lawful  one,  and  cannot  be  prohib- 
ited either  directly  or  indirectly. — Whitwell, 
Ex  parte,  08  Cal.  78,  85  Am.  St.  Bep.  152,  38 
Pac.  870,  19  L.  B.  A.  727. 

Fca  AuTHOBims  raox  Otheb  States: 

See  86  Cent.  Dig.,  eols.  1181-1191,  |S  1-14. 

(  8.  — ~  Uconse  and  Begnlatlon. 

[a]  An  ordinance  of  the  board  of  saper- 
▼isors  of  San  Mateo  county  of  March  16, 
1892,  regulating  the  business  of  keeping  asy- 
lums for  the  care  of  persons  afflicted  with  in- 
sanity, inebriety,  or  other  nervous  diseases, 
provided,  in  section  3,  that  the  board  should 
not  grant  a  license  to  any  person  to  conduct 
such  business  unlesa  the  walls  of  the  asylum 
designated  in  his  apfdleation  are  fireproof  by 
being  constructed  of  brick  and  iron,  or  stone 
and  iron,  and  the  grounds  accessible  to 
patients  surrounded  by  a  brick  wall  at  least 
eighteen  inches  thick  and  twelve  feet  high, 
and  the  premises  distant  more  than  four  hun- 
dred yards  from  any  dwell  ing-honse  or  school- 
house.  Section  4  provided  that  no  license  is- 
raed  by  the  board  should  anthorize  male  and 
female  patients  to  bs  eared  for  in  the  aam* 
building.   Held,  that  sections  8  and  4  art 
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nneonBtltntional  and  void  as  in  arbitrarj  ex- 
ercise of  police  power. — Whitwell,  Ex  parte^ 
98  CaL  78,  30  Am.  St.  Bep.  152,  32  Pae.  870, 
19  L.  B.  A.  727. 

{  S.  Beorganlsatlmi — ^LlalilUty  of  New  Ooi^ 
|oratlcBi  for  Debti  of  Old. 

[a]  Where  the  charter  of  an  old  hospital 
was  repealed,  and  a  charter  granted  to  a  new 
one,  and  the  ofBcers  of  the  former  were  di- 
rected to  deliver  to  the  truBteee  of  the  latter 
"all  property,  real  and  personal,  held  by  them 
in  trust  for  the  old  institution,"  and  the 
same  act  makes  it  the  duty  of  the  new  insti- 
tntion  "to  pay  out  of  any  fnnds  which  may 
come  into  its  hands  all  of  the  debts  which 
may  be  owing  by  the  old  one,"  the  new 
corporation  is  bound  to  pay  all  such  debts, 
without  regard  to  the  sufficiency  of  the  fund 
derived  from  the  old  corporation. — JohuaoB 
T.  ICarine  Hospital,  8  CaL  319. 

{  4.  Offlcan,  Surgeons,  Trsstees,  ate. 

[a]  It  being  provided,  by  the  act  to  estab- 
lish an  insane  asylum,  that  the  resident  phy- 
sician shall  hold  his  office  for  two  years,  and 
until  his  successor  is  appointed  and  qualified, 
it  was  held  that  on  failure  of  the  legislature 
to  elect  at  the  expiration  of  the  incumbent's 
term,  the  offlee  becomes  de  jure  raeant,  and 
can  be  filled  by  the  governor,  under  article  5, 
section  8,  Conatitutiou. — ^People  Beid,  0 
Cal.  288. 

[b]  The  legislature  failing  to  elect  succes- 
•ors  to  the  board  of  trustees  of  an  insane  asy- 
lum, the  appointment  vested  in  the  governor, 
People  ex  rel.  Attorney  v.  Baine,  6  Cal.  S09. 

[c]  Under  Act  of  March,  1868,  creating  a 
board  of  directors  of  the  insanse  asylum,  and 
providing  that,  in  case  of  a  vacancy  in  the 
board  occurring  when  the  legislature  Is  not 
in  session,  the  board  may  fill  the  vacancy 
until  the  n«ct  legislature,  and  then  the  legis- 
lature shall  proceed  t*  fill  the  vacancy  for 
the  unexpired  term,  the  governor  has  no  power 
to  fill  a  vacancy  in  the  board,  whether  it  be 
for  a  full  or  an  uneqiiied  term. — People  t. 
Parker,  87  CaL  639. 

[d]  Office  of  "practicing  physician  of  the 
Yuba  County  Hospital"  is  a  county  office,  a 
vacancy  in  which,  therefore,  must  be  filled  as 
required  by  the  Cod^  in  the  case  of  county 
offices. — People  v.  Harrington,  63  Cal.  257. 

[e]  Trustees  of  state  hospital  are  public 
officers  not  liable  for  injury  or  error  of  judg- 
ment, when  acting  in  good  faith  in  scope  of 
employment  without  fraud  or  malice.— New- 
port etc  Co.  V.  Drew,  141  CaL  108,  74  Pao. 
697. 

For  Authobities  ntou  Othtse  Statss: 

38  L.  R.  A.  211,  note.    See,  also,  26 
Cent.  Dig.,  cols.  1185-1190,  §§  5-10. 

2  S.   Eligibility  to  Offlco  of  Medical 

Superintendent  of  Insane  Asylum. 

[a]  Under  act  of  March  31,  1897,  prescrib- 
ing that  medieal  superintendents  ex  insano 


hospitals  shall  be  physicians  who  have  had 
not  less  than  three  years'  experience  in  the 
care  of  the  insane,  one  who  has,  as  a  general 
practitioner,  practiced  medicine  for  twelve 
years,  and  who  during  that  time  has  occa- 
sionally treated  people  afflicted  with  mental 
disease,  but  who  does  not  pretend  to  be  a 
specialist,  is  ineligible  to  the  office  of  med- 
ieal superintendent. — ^People  v.  King,  127  CaL 
S70,  60  Pao.  35. 

§  6.  Liability  for  Negligence  of  Snrgeen. 

[a]  A  county  is  not  liable  for  damages  sus- 
tained by  reason  of  the  unskillful  treatment 
of  an  indigent  sick  person  in  the  county  hos- 
pital by  the  resident  physician,  nor  by  rea- 
son of  insnfficient  and  unwholesome  food  and 
other  necessaries  there  supplied  to  the  patient. 
Sherboume  v.  Tuba  County,  21  CaL  113,  81 
Am.  Dec.  151. 

[b]  An  Incorporated  society  conducting  a 
private  hospital  for  the  mutual  benefit  of  its 
members,  which  treats  sick  members  in  con- 
sideration of  payment  of  dues,  and  receives 
other  sick  patients  for  an  agreed  compensa- 
tion, is  liable  to  one  of  the  latter  for  dam- 
ages caused  by  the  negligence  of  a  surgeon 
employed  at  the  hospital  at  a  salary  paid  by 
the  society. — Brown  v.  La  Societe  Prancaise 
de  Bienfaisaneo  Mutuelle,  138  CaL  475,  71 
Pae.  616. 

Fob  AnTBOKiTiBS  froicOthsb  States: 

See  26  Cent.  Dig.,  cols.  1190,  1191,  $  13. 

I  7.  Liability  of  Inmate  to  Ho^tal  Sni- 
Cem. 

[a]  Where  a  hospital  agreed  to  receive 
plaintiff  for  treatment  on  payment  of  fifty 
dollars  for  ui  operation  and  three  dollars  per 
day  for  a  separate  room  if  occupied,  or  two 
dollars  per  day  for  ward  accommodations, 
and  the  surgeon  performing  the  operation  was 
the  surgeon  in  chief  of  the  hospital,  who 
was  paid  by  it  by  the  month,  the  surgeon 
was  the  servant  of  the  ho!!pital,  and  not  an 
employee  of  the  patient. — Brown  v.  La  So- 
ciete Francaise  De  Bienfaisaneo  Mutuelle, 
138  CaL  475,  71  Pae.  51& 

I  8.  Actions. 

[a]  The  Napa  State  Hospital  is  vested,  by 
the  terms  of  the  act  of  1897  creating  it,  with 
all  property  then  belonging  to  the  Napa  State 
Asylum  for  the  Insane;  and  a  cause  of  action 
then  existing  in  favor  of  the  state  asylum, 
for  the  support  of  insane  criminals  committed 
by  the  superior  court  of  a  county  to  the  asy- 
lum, must  be  deemed  to  be  "accruing"  to 
the  state  hospital,  when  it  ceased  to  be  the 
property  of  the  asylum,  and  became  the  prop- 
erty of  the  hospital. — Napa  City  Hospital  v. 
Coanty  of  Yuba,  138  CaL  378,  71  Pae.  450. 

HOSTILE  POSSESSION. 

Heeessexr  to  sustain  tttl*  by  prescription.   See  AA- 
verse  Possession  ||  74-9S. 
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HOSTILITY— HUSBAND  AND  WIFE. 


HOSTILITT. 

TmzA  «liMI»t«w  u  4la«akllfyiac  MbidaUttaMr. 
am  BMcatoTB  and  *<Mri«lrtratm.  |  S7Vk* 

HOTELS. 

Bm  InokMpmL 

HOUBS. 

OsuldmUM  «^  la  empnUaf  ttaM,   Bm  Vm»,  I 
HOUSE  BBEAEINa. 

■m  Bur|lU7;  Totetbte  Entry  DaMuB, 

HOUSE  DOCTOR. 

Of  Mjiw.         A^nmt,  |  I. 

HOUSEHOLD  FURNITURE. 

B^mmUwi  of.   5m  BaamptloBi,  |  4. 

HOUSE  OF  CORRECTION. 

Sm  Priwiu;  Befonutoilu. 

HOUSE  OF  - ILL-FAME. 

IMMd.    8m  DUordarly  Eoqm,  |  S. 

OffeBM  of  pUciac  or  parmlttlag  wUa  to  tfta  !■. 

Am  DlMrda^  Hoom,  |  8. 
OffanM  of  lettiag  aputatpto  fox  OM  u.   8m  B1i> 

•Atorir  HowN.  |  «. 

HOUSE  PHYSICIAN. 

Of  my<—«    8m  AqrlBHU,  ||  S-t. 

HOUSES. 

8m  BalUlBft. 
Uutm  (tf  tauiu       Injury  to.  Jm  Dimcui. 

S  67. 

■soBVtlon  of  bnlldlaci  MWtod  en  o»Hpt  land. 

8m  Bxamptloiu,  |  15. 
Addttton  to,  M  fiztnr*.    8m  nxtarea,  I  9. 
HooM  on  modfUls  u  flxtore.    8m  FlztuM,  |  7. 
Bidftt  to  «oaiiiT«  liomMtosd  in  hoow  vttkent  bad. 

Am  HoBMotoadi,  I  U. 

HUMAN  LIFE. 
lamnUo  intorut  in.   8m  laranneo,  I  ift. 

HUMILIATION. 

Mm  itMiiil  of  danftfo  fof  hnmA  of  nuRlaco 
pronlM.  Sot  BEoub  of  IbnUgo  Pxonla^  || 
7.  S. 

HUNTINO. 
IM  Ohm;  Wowm 


HUSBAND  AND  WIFE. 

laolvdo  tlio  aurltal  relatloii;  tliftti,  yowon,  da- 
tlti,  and  IlaUlltlM  of  murled  paraoni,  u  botiraen 
tkemMlvei  and  aa  to  otkara,  laddeM  to  tb«  sxlat- 
onoo  of  tlw  nUtion  or  arlslnc  flrom  eoBTeyanooa 
or  afrooBteata  In  MnaldoiatloB  or  la  ooaaoqnonco 
of  manta(«;  dlaaWlltloa  and  yxlvllafaa  of  auixiad 
voaun  fejr  roaioa  of  their  eorartaro,  and  potaeUoa 
of  thoir  porooBi  and  proportr;  and  logal  prooood- 
Inca  aCaetlBC  kubaada  and  vlvw  aad  tMx  prop- 

•Eir. 

L  MTTTTJAL  RIGHTS,  DUTIES  AND 
LIABILITIES,  §§  1-12. 

n.  MABBIA6E  SETTLEMENTS,  S§  13- 

le. 

nL  CONVEYANCES,  CONTRACTS  AND 
OTHER  TRANSACTIONS  BE- 
TWEEN  HUSBAND  AND  WIFE, 
§§  17-27. 

IT.  DISABILITIES  AND  PRIVILEGES 

OP  COVERTURE,  §§  28-52. 

A.  In  General,  §§  28-32. 

B.  Property    and    ConTeyances,  §} 

33-36. 

C.  Contracts,  §§  37-45. 

D.  Trade  or  Business,  g§  46-51. 

E.  Torts,  %  S2. 

V.  WIFE'S  SEPARATE  ESTATE,  $§  53- 
99. 

A.  What  ConstitateB,  §§  53-70. 

B.  Rights  and  Liabilities  ot  Has- 

band,  9§  71-79. 

C.  Liabilities  and  Charges,  {$  80-89. 

D.  CoDTeyances  and    Contraets   to  * 

Convey,  |§  90-99. 

TL  ACTIONS,  §§  100-123. 

Vn.  COMMUNITY  PROPERTY,  55124  178. 

"Vm.  SEPARATION     AND  SEPARATE 
MAINTENANCE,  §§  173-189. 

IX.  ENTICING  AND  ALIENATING,  5| 
190-195. 

X.  CRIMINAL  CONVERSATION,  55  196- 
197. 

8oa    Adnltorr;    Blsamy;    Divorce;   Guardian  and 

Ward;  HoauatoU;  InfanU;  Harrlaga:  WiMgwu- 

tlon:  Panat  aad  ChUd. 
Daath  of  «lfo  ponding  Joint  snlt  vtth  bnaband  aa 

alnUnc  nit.  8m  Abatamont  aad  Barlval.  |  78. 
Daatk  of  bnibaad  ponding  Joint  salt  vtth  wlfa  aa 

abating  aotloa.    Bm  Abatamoat  aad  BovlTal,  | 

7P. 

■Mmttp  for  aeknowlodgflunt  to  dMds  and  mort- 
gagoa  of  maiUad  woman.  Sm  Acknovledgmont, 
» 

Bovnlattoa    of   irffo's   aoknertodgnMnL   Sm  Ao> 

knoiriodgBaat,  ||  S8-S9. 
BlgU  el  aiarzlad  wnun  to  koU  land  advaraalr. 

Sm  AdTaxM  PoasoBileB,  |  10. 
BM^t  to  aeialTO  tltto  by  adverM  poaaoaaioB  agalaal 

Burrlad  woBoa.  8m  AdverM  PoBMSslon,  |  89. 
Bfaebarge  of  bankrapt  as  dlsdtazga  of  taafcrapt's 

WIS*.  8m  BMdmptflr,  t  ss. 
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!homlM  of  irtf*  M  BBMldmlioB  («  cootnct.  Bm 

Otmtneta,  |  47. 
T»lUUt7  of  oontmel  «f  ivutUon.   Sm  Ooatnoti, 

I  68. 

Tertad  rifUi  In  commnoi^  pn^utr.  OOHtt* 

tKUowd  Imw,  I  140. 
AbaUUon  of  cnrtesy.    Im  Oaitoiy,  |  1. 
LoH  of  MTTleet  of  wlfa  u  •lemsst  of  danugei  fn 

kcUon  for  wroncfoUr  Mulnf  kar  dMili.  8m 

Dnugu,  I  ti. 
BbMUo  of  dHUiM  for  IbJbzj  to  wlf*.   Am  Biai- 

«g6i,  I  62. 

Blcbt  of  deiertod  wUo  to  lu  for  wrongtnl  dMth 

•f  child.    8fl«  Doitta,  1  15. 
iBlioiltabl*  rlgbta  of  •nrrlTliic  ipomoe.    8m  DoMont 

»Dd  Dlatnbntion,  H  24-31. 
PUdng,  or  pormlUlnf  vlfo  to  Uto  In,  konM  of 

proiUttitlom  m  ertmlul  oAMua.   8m  Dlfordorlir 

HOBM,    I  S. 

Domlcila  of  HMXtod  mmn.   8m  Seafdlo,  |  6. 
AbdlttoB  9t  dowir.   8m  Down,  |  1. 
AdmlMfon  of,  u  nldanoo.   8m  BtMmm,  |  188. 
VgtX  of  anrrlTor  to  Itttan  Af  sdadnlstsMfeB.  8m 

BsocBton  and  Adnloistrakort,  |  84. 
OonnruMO  botwMn,  Ik  frand  of  richti  of  mdtton. 

8m  Fmdnlsnt  OonToyineei,  |  41. 
NoeoHitr  for  duuifo  of  voimhIob  of  proporty  Mid 

by  bnibsnd  to  vlfo  or  irtfo  to  bubtad.  8«o 

Fraadnlsnt  OoBVoyancoa,  (  77. 
Batata  of  wife  In  bomeatead  daring  tUe  of  hwbaad. 

8«e  HomoBtoad,  I  8. 
Bigtt  of  abandeood  vlfo  to  komoitoad.    8m  Homo- 

ftoad.  i  IS. 

Wlfe'a  deelar^tloB  of  komoAMd.   8m  HoaHrtMd, 

I  »!■ 

lender  of  InrtaBd  and  irffa  Im  dMburaUon  «f 
liontortMd.    Sao  Boiaaatoad,  |  S3. 

Bi^  to  aeqnlro  bomoitaad  la  eemmnnitr  pi^ 
arty,    Sao  Hameitaad,  |  81. 

Blgtit  to  aeqnlra  taonaataad  In  bubaid'a  Mpazata 
proparty.    Sm  Homastaad,  |  63. 

Blfht  to  aoqalre  bomeataad  la  vlfa'a  Mpazata  prop- 
arty.   8m  Homaataad,  i  84. 

Oonnyawio  of  kOMoataad  botwaon.  8m  Bok«- 
ataad,  1  80. 

Bffaet  of  Hla  ol  komtitaad  by  bnabaitd  alone.  8m 

Bomaftaad.  S  Bl. 
Kortgago  of  lioagaataad  by  hoaband  or  vlfo  alone. 

8m  Honeataad,  |  89. 
Oonaplracy  by  taoiband  and  wlfa.    8m  Hoaband 

and  Wife.  I  S. 
UablUty  of  boaband  for  anpport  of  Inaana  wlfo. 

Baa  Inaana  Paraona,  I  24. 
OondualTanaM  of  Jodgment  agalnat  ana  oz  tlio 

•tltar.   8m  Jodgmant,  I  479. 
Efftet  of  oovartnro  on  mnning  of  itatnto  of  UibIp 

tattona.   8m  Idmltation  of  Aetiona,  |  07. 
Bnforeomant  of  apedfle  performance  of  eoatraeta 

of  married  woman.    8m  8paeUlo  Ferformanee,  | 

13. 

Teatamentary  oapadty  of  married  women.  8m 
Wlllfl,  I  8. 

Antennptlal  agraamenta  to  darlio  or  baQDMtb.  8m 
WUlB,  I  84. 

Description  of  commnnlty  property  In  wilt  See 

WUla,  I  87S. 
Blgbt  of  wUUnr  In  oonmnolty  property.   8m  WUla, 

f  S14. 

OonpotaMp  «<;  aa  vltsaHao.   8m  WttMaao^  il 

81-46. 

PtMlagad  MHKvnlntloBi  batwtan.   8m  mtDiiiaa, 

II  78-tft. 


Fen  Adthositibs  fboh  Otheb  Statxs: 

When  wife  regarded  as  a  feme  sole  at 
the  common  law:  37  Am.  Dec.  709, 
note. 

Gifts  by  husband,  whether  fraudulent  u 
to  wife:  24  Am.  8t.  Bep.  490,  note. 

Property  granted  by  the  government  to  a 
married  person:  96  Am.  St.  Bep.  916- 
084,  note;  61  L.  S.  A.  292,  note. 


L  mmrAL  bights,  dutdbs  and  lia- 

BILITIES. 

BELATIOM  IN  QENEBAL,  |  1. 

WHAT  LAW  GOVERNS,  |  2. 

PEBSONAL  BIGHTS  AND  DITTIBB,  |  8. 

SUPPORT  OF  FAHILT.  |  4. 

8ERTI0E8  AND  EARNINGS  OF  WIFE,  |  6. 

FROPERTT  OF  HUSBAND,  |  6. 

PROPERTY  OF  WIFE,  |  7. 

P0S8B8BI0H  BBTWBXN  HUSBAND  AND  WIFB. 
I  8. 

ANTENUPTIAL  DEBTS  OP  WIPE,  |  9. 
NECESSARIES  AND  FAMILY  EXPENSES,  |  16. 
AGENCY  OF  WIFB  FOB  HUSBAND.  1  11. 
AGENCY  OF  HUSBAND  FOB  WIFE,  |  IS. 


{  1.  BelatloD  In  OtmenL 

[a]  EfFect  of  marriage  at  common  law  !• 

to  deprive  wife  of  all  Heparate  legal  exist- 
ence, rendering  herself  incapable  of  binding 
herself  by  a  contract. — ^Miller  t.  Newton,  23 
Cal.  664. 

[b]  Courts  of  equity  for  many  pnrposee 
treats  the  husband  and  wife  aa  distinct  per- 
sona, capable  of  contracting  with  and  suing 
each  stiver,  and  of  having  separate  estates, 
debts,  and  liabilities.— Miller  t.  Newton,  23 
Cat  554. 

[c]  Relation  of  husband  and  wife  is  confl< 
dential. — Brison  v.  Brison,  75  Cal.  528,  7  Am. 
St.  Bep.  189,  17  Pae.  689. 

[d]  Fiction  that  husband  and  wife  are 
one  prevails  in  tiiis  state. — Sesler  v.  Ifont- 

f ornery,  78  CaL  487,  488,  12  Am.  St.  Bep.  76, 
1  Pae.  185. 

Fob  AuTHORims  pboic  Other  States: 

See  26  Cent.  Dig.,  eols.  1205,  1806,  §§  1,  S. 

{  2.  What  Jmw  Ckmnis. 

[a]  Law  of  matrimonial  domicile,  where 
personal  property  was  acquired,  will  govern 
as  to  rights  between  husband  and  wife. — 
Eraever  v.  Eiaemer,  52  CaL  302. 

[b]  Tenure  by  which  personal  property  ac- 
quired in  another  state  and  brought  into  this 
is  held,  as  between  husband  and  wife,  will 
depend  upon  the  laws  of  the  state  where  it 
was  acquired;  but  these  laws  are  to  be 
proved  like  any  other  fact,  and,  in  the  ab- 
sence of  all  evidence,  will  be  presumed  to  be 
the  same  as  the  laws  of  this  state. — Shummij 
T.  Leakey,  67  CaL  458,  8  Pac.  12. 
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Foa  Authorities  teom  Other  States: 

What  law  governs  ai  to  property  ac- 
quired in  or  removed  to  atate  other 
than  that  in  which  marriage  was  con- 
tracted: 12  Am.  Dec.  478,  note;  25 
L.  B.  A.  178,  57  L.  B.  A.  353,  notes. 
See,  also,  20  Cent  Dig.,  Mil.  1206-1212, 
§§  3,4. 

§  S.   Personal  Bights  and  Dnties. 

[a]  Wife  must  follow  the  husband  when  he 
changes  his  residence. — Guiod  t.  Guio^  14 
Cal.  506. 

[b]  Marital  rights  and  dnties  are  eorrela- 
tiVe;  no  right  exists  without  a  corresponding 
dnty.— Sharon  v.  Sharon,  76  CaL  36,  16  Pae. 
845. 

[c]  Marital  rights  and  duties  are  not  enum- 
erated bj  code  nor  defined  bj  common-law 
decisions  except  in  general  terms. — Sharon 
r.  Sharon,  75  Cal.  36,  16  Pae.  345. 

[d]  The  residence  of  the  husband  is  in  law 
the  residence  of  the  wife.  The  husband  has 
the  right  to  select  a  residence,  and  it  is  the 
duty  of  the  wife  to  remove  with  him  when  he 
removes  from  his  residence,  and  her  intention 
to  discharge  this  duty  cannot  defeat  her 
right  to  claim  a  homestead  before  the  resi- 
dence is  in  fact  changed. — First  Nat.  Bank 
of  San  Lois  Obispo  Bmee,  94  CoL  77,  89 
Pae.  488. 

[e]  The  pendency  of  a  divorce  suit  does 
not  affect  the  confidential  relation  existing 
between  husband  and  wife,  so  as  to  relieve 
the  husband  from  the  good  faith  in  dealings 
with  his  wife  required  by  Civil  Code,  section 
2228,  from  persons  occupying  confidential 
relations.— Dolliver  T.  DolUver,  94  CaL  640, 
80  Pae.  4. 

'Fw  Attthoritiks  noM  Other  States  : 

Bight  of  husband  to  use  force  to  restrain 
or  control  wife:  86  Am.  Dec.  437,  note. 
See,  also,  86  Cent  Dig.,  eols.  12121814, 
H  5-8. 

§  4.   Bivport  of  FUnilj. 

[a]  Under  Civil  Code,  aeetioni  166,  178, 
a  husband  is  under  no  obligation  to  support 
a  wife  who  has  abandoned  him  without  jus- 
tification, though  he  has  not  solicited  her  re- 
turn.—Kesaler  T.  Kesslar  (CaL  App.),  83 
Pac.  257. 

[b]  By  the  express  provisions  of  Civil  Code, 
section  175,  a  husband  is  not  liable  for  the 
support  of  his  wife  when  she  is  living  separate 
from  him  by  agreement. — McKee  T.  Cunning* 
ham  (Cal.  App.),  84  Pae.  260. 

Fm  Avthorities  fbou  Othjcr  Statcs: 

See  86  Cant.  Dig.,  oola.  1214-1216,  §$  9, 10. 

S  6.  Bervlees  and  Earnlngi  of  Wife. 

[a]  Where  a  husband  abandons  his  wife, 
leaving  h«r  to  labor  for  a  support,  and  aha 


obtains  such  articles  as  furniture  by  her  own 
contracts  and  earnioga,  be  must  be  held  to 
assent  to  her  disposition  of  the  property,  if 
her  necessities  or  convenience  require  it.  He 
permits  her  to  act  as  a  feme  sole  in  acquiring 
such  property.— Lawrence  t.  Spear,  17  CaL 
42L 

Fob  Autbobitrs  noic  Other  Statbb: 

See  26  Cant  Dig.,  eola.  1216-1880,  §§  11, 


§  6.   IProperty  of  Husband. 

[a]  A  transfer  of  property  by  a  husband  to 
defeat  the  wife's  right  to  maintenance,  in 
violation  of  Civil  Code,  section  3439,  is  in- 
valid, though  made  before  marriage,  where 
there  was  a  previous  agreement  of  marriage, 
followed  by  cohabitation  and  pregnancy. — 
Murray  t.  Murray,  115  Cal.  266,  47  Pac.  37. 

[b]  A  wife 's  right  of  maintenance  is  within 
the  protection  of  Civil  Code,  section  3439, 
making  transfers  to  delay  or  defraud  credit- 
ors void  as  against  them. — Kesaler  t.  Kes- 
aler (CaL  App.),  88  Pae.  857. 

[c]  Inasmuch  as  under  Civil  Code,  section 
157,  neither  spouse  has  any  Interest  in  the 

property  of  the  other,  a  conveyance  of  land 
by  a  husband  did  not  affect  his  power  to  per- 
form his  obligation  to  maintain  his  wife,  so 
as  to  give  her  any  rights  under  section  3439, 
making  transfers  to  £nder  or  delay  creditors 
void  as  against  them,  where  the  husband  had 
ability  to  earn  wages  and  carry  on  bnainess. 
Kessler  t.  Koaler  (C!aL  App.),  63  Pac  267. 

Fat  AuTHOima  noic  Other  States: 

Tranafers  by  hnabands  in  frand  of  wires: 
89  AnL  Deo.  218,  note.  See,  also,  86 
Cent  Dig.,  eola.  1820-1880,  §§  18-18. 

S  7.  Property  <tf  Wife. 

[a]  At  common  law  a  note  to  the  wife 
prima  facie  belongs  to  the  husband,  and  can 
only  be  indorsed  by  Um.— Tqron  t.  Sntton, 
13  Cal.  490. 

ttm  AuTBOBims  TKOH  Other  States; 

See  26  Cent  Dig.,  cols.  1881-1866,  §{  19- 
70. 

§  8.  Possesslm  BetweMi  Hnsband  and  Wife. 

[a]  Possession  of  wife  is  possession  of  hna- 
band.— Tibbets  Tore,  70  Cal.  246,  11  Pae. 
648. 

F(tt  AtrFB<niTiES  ntou  Other  States  : 

Adverse  possession  of  husband  against 
wife,  or  wife  against  husband:  18  Am. 
St.  Bep.  113,  note.  See,  also,  26  Cent 
Dig.,  eolL  1408-1406,  100-106. 

S  8.  Aatenoptm  Debts  of  Wife. 

[a]  Separate  property  of  wife  and  common 
property  of  both  huiband  and  wife  are 
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eqnallT  liable  for  the  debta  of  the  wife  con- 
traetea  preTiona  to  hei  marriage,  and  judg- 
ments recorered  for  snch  debts  may  be  on- 
foreed  against  either  class  or  both  clasaea  of 

Sropertj  indiseriminately. — Van  Karen  t. 
ehueon,  16  Cal.  308. 

[b]  Separate  property  of  husband  Is  not 
liable  for  wife's  debts  before  marriage. — 
Marlow  t.  Barlew,  53  Cal.  460. 

Tt»  AuTHOBinxs  Roic  0th IE  States: 

Antennptial  debts  of  married  women  and 
liability  of  husbands  therefor:  60  Am. 
Dec.  259,  note.  See,  also,  26  Cent. 
Dig.,  eols.  1409-1418,  §}  11M20. 

1 10>  KMMttilM  ana  Fudty  Bqyen— ■■ 

[a}  A  complaint  charging,  in  substance, 
raat  defendant  neglected  to  make  adequate 
or  any  provision  for  his  wife;  that  plaintiff, 
in  good  faith,  daring  the  time  of  defendant's 
said  neglect,  and  at  the  request  of  said  wife, 
supplied  with  certain  specified  articles, 
which  were  necessary  for  her  sapport  and 
maintenance,  and  were  reasonably  worth  a 
sam  stated;  that  said  wife  never  abandoned 
defendant,  nor  did  she  ever  lire  separate 
from  him  by  agreement;  and  that,  by  reason 
of  the  premises,  defendant  became  indebted 
to  plaintiff  for  the  value  of  the  artielei 
80  furnished  hia  wife,  no  part  of  which  has 
been  paid — states  sufficient  facts  to  consti- 
tute a  cause  of  action,  under  Civil  Code,  see* 
tions  174,  175. — Nissen  t.  Bendlxaen,  6  CaL 
621,  11  Pac  29. 

[b]  A  buflband  who  has  means  being  de- 
clared liable  by  Civil  Code,  section  174,  for 
his  wife's  support,  her  estate  should  not  be 
charged  with  the  expense  of  doctors,  nurses, 
and  medicines  obtained  by  him  for  her  in  her 
last  illness. — Weringer's  Estate,  In  re,  100 
CaL  345,  34  Pac  826. 

[e]  An  action  cannot  be  maintaioed  for 
necessaries  supplied  to  the  wife  of  the  defend- 
ant, unless  a  showing  is  made  of  the  neglect 
of  the  hnsbsJtd  to  provide  Such  necessaries. — 
St.  Vincent's  Inst,  for  Insans  t.  Davis,  129 
Cal.  17,  61  Pac  476. 

[d]  Under  Civil  Code,  section  174,  where  de- 
fendant's insane  wife  was  taken  to  a  hos- 
pital, to  which  he  went  and  demanded  that 
she  be  delivered  to  him,  which  the  hospital 
authorities  refused  to  do,  the  burden  of  prov- 
ing that  the  demand  was  not  made  in  good 
faith  was  on  the  plaintiff  hospital;  and,  fail- 
ing to  show  bad  faith,  it  could  not  recover 
for  necessaries  furnished  her. — St.  Vincent's 
Inst,  for  Insane  t.  Davis;  129  CaL  17,  61  Pac 
476. 

[e]  Under  Civil  Code,  section  174,  where  an 
insane  wife  was  taken  to  a  hospital,  to  which 
the  husband  went  and  demanded  that  she  be 
delivered  to  him,  which  the  hospital  author- 
ities refused  to  do,  there  was  not  such  neg- 
lect on  the  part  of  the  husband  as  to  warrant 
ft  recoveiy  urom  him  for  necssiaries  f umishsd 


the  wife  at  such  hospital. — St.  Vincent 's  Inst, 
for  Insane  v.  Davis,  129  Cal.  17,  61  Pac  476. 

[f]  Under  Civil  Code,  section  174,  the  fact 
that  a  husband  did  not  know  that  his  insane 
wife  was  being  cared  for  in  an  institution  for 
the  insane  did  not  relieve  him  from  liability 
for  her  board  and  clothing  therahi. — St.  Vin- 
cent's  Inst,  for  Insane  v.  Davis,  129  CaL  20, 
61  Pac.  477. 

[g]  Under  Civil  Code,  section  174,  where  a 
resident  of  the  state  left  his  demented  wife 
at  a  hotel  in  a  small  town  in  Dlinois,  in  a 
helpless  condition,  he  was  liable  to  a  person 
who  supplied  her  with  necessaries,  though 
such  person  did  not  know  of  the  husband's 
existence,  or  that  the  woman  was  married. — 
8t  Vincent's  Inst,  for  Insane  v.  Davis,  *129 
Cal.  20,  61  Pac  477. 

[b]  It  is  the  dnty  of  a  husband  to  support 
his  wife,  whether  she  be  sane  or  insane,  and 
while  he  has  the  ability  to  do  so  he  cannot 
charge  her  estate  with  money  used  in  that 
behalf.— Meyer's  Estate,  Ib  t«,  Ifyr.  Prob. 
178. 

Tm  AvTROBims  mat  Orsa  Statsi: 

Necessaries,  what  an:  10  Am.  Dec  408, 
note. 

Liabilities  and  rights  of  wives  when  liv- 
ing separate  and  apart  from  their  hns-  • 
buids:  80  Am.  Bep.  764,  note 

Necessaries  for  which  husband  is  charge- 
able: 98  Am.  St  Bep.  627,  note;  24  L. 
B.  A.  629  ,  65  L.  B.  A.  529,  notes.  See, 
also,  26  Cent.  Dig.,  eolc  1418'-145d,  88 
lSl-138. 

I  U.  Agmet  of  mfo  for  HnsbaBd. 

[a]  When  wife  orders  furniture  with  hus- 
band's knowledge,  and  without  his  objection, 
he  is  liable— Heney  v.  Sargent,  54  CaL  396. 

[b]  Where  a  man's  wife  is  in  the  habit  of 
transacting  business  for  him,  and  of  receiv- 
ing and  paying  out  money  for  him  with  his 
eonsent,  payment  to  her  in  his  presence,  with- 
out objection  from  him,  is  a  payment  to  him. 
Stanton  v.  French,  83  CaL  194,  23  Pac  366. 

[o]  Where  a  wife,  acting  as  agent  for  her 
husband,  under  instructions  to  purchase  a 
tract  of  land  for  a  specified  price,  buys  only 
a  part  of  the  land  for  the  price  authorized 
to  be  paid  for  the  whole,  the  vendor  cannot 
be  charged  as  a  trostee  for  the  husband  for  ' 
the  balance  of  the  land.— -Corbit  v.  Eimball, 
107  Cal.  666,  40  Pac  1029. 

[d]  The  belief  of  the  husband  that  his  wife 
was  purchasing  all  of  the  land,  when  in  fact 
she  was  purchasing  but  part  of  it,  and  the 
fact  that  the  defendant  knew  or  had  reason 
to  know  that  the  money  paid  to  him  was  the 
husband's  money,  do  not  affect  the  situation 
of  the  parties,  or  alter  the  rule  that  the  acts 
of  an  agent  within  the  scope  of  the  agent's 
anthority  bind  the  principal. — Corbit  T. 
EimbaU,  107  CaL  665,  40  Pac  1029. 
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[e]  Thft  husband  must  maintain  his  wife 
and  children,  e&ve  under  exceptional  circum- 
stances; and  in  the  ordinary  case  where  the 
wife,  living  with  her  husband,  obtains  on  his 
credit  supplies  needed  for  the  family,  she  acts 
aa  agent  of  the  husband,  and  incurs  no 
personal  liability  in  the  absence  of  a  con- 
tract for  her  personal  credit,  and  aueh  con- 
tract will  not  be  implied  from  the  oircum- 
stanee  that  she  personally  obtains  the  goods. 
Chaffee  v.  Browne,  109  Cal.  211,  41  Pae.  108S, 

Fob  Authobities  ntoK  Othxe  States  : 

See  80  Gent  Dig.,  eols.  1463-1465,  §§  13». 


S  12.  Agency  of  Ensband  for  Wife. 

[a]  Facta  held  to  show  husband's  agenej 
for  wife  in  abandoning  contract  to  purchase 
land.— SnodgraM  r.  ParkB,  79  CaL  60,  21  Pae. 
429. 

[b]  In  an  action  against  a  wife  for  the 

price  of  lumber  alleged  to  have  been  fnT" 
nished  her  through  her  husband  as  agent, 
the  evidence  showed  that  the  husband  had 
for  a  number  of  years  lived  on  his  wife 's 
land,  using  it  in  his  own  business,  and  for 
his  own  profit;  and  that  the  lumber  was 
purchased  by  him  with  his  wife's  knowledge, 
and  used  in  erecting  buildings  on  the  land  for 
use  in  his  business.  There  was  some  cirenm- 
stantial  evidence  tending  to  show  precedent 
authorization  of  the  husband  to  act  in  bis 
wife's  name  in  erecting  the  buildings,  but  the 
evidence  was  conflicting.  Held,  that  an  order 
setting  aside  a  verdict  for  plaintiff  and  grant- 
ing a  new  trial  will  not  be  disturbed.— 
Puget  Sound  Lumber  Co.  t.  Kmg,  89  CaL  237, 
26  Pac.  902. 

[c]  Civil  Code,  section  172,  provides  that 
the  husband  has  the  management  and  control 
of  the  community  property.  Held,  that  a  hus- 
band cannot  be  presumed  to  be  the  agent  of 
his  wife  in  the  management  of  her  interests 
in  lands  held  by  them  as  cotenants  from  the 
mere  fact  of  the  marriage  relation. — Wag* 
oner  V.  Silva,  139  Cal.  559,  73  Pac.  438. 

Fob  Attthobitibs  raou  Otbbb  States: 

See  26  Cent.  Dig.,  eols.  1466-1468,  §8  148- 

154. 

n.  MABBIAOB  SBTTI£MElfT& 

STATUTORY  PROVISIONS.   1  13. 
REQUISITES  AND  VALIDITY,  |  14. 
ANTENUPTIAL  SETTLEMENTS,  |  16. 
OPERATION  AND  XFFEOT,  |  1«. 

{  13.   Statutory  FroTlalons. 

[a]  Practice  Act  confers  on  parties,  before 
marriage,  unlimited  right  to  make  whatever 
stipulations  they  may  agree  upon  in  respect 
to  property,  and  this  is  not  confined  to  prop- 
erty in  esse,  but  contemplates  property  to  be 
acquired,  and  the  rents  and  profits  of  the 
fresent  estate.— Snyder  r.  Webb,  3  CaL  83. 


Fob  Authorities  prom  Other  States  : 

See  26  Cent.  Dig.,  cols.  1469,  8  167:  eoL 
2597,  §  881. 

S  14.  Beqnlflltes  and  Valldltar. 

[a]  The  fact  that  a  deed  by  a  husband  set- 
tling property  on  his  wife  expresses  a  nom- 
inal consideration  and  purports  to  be  a  deed 
of  bargain  and  sale  does  not  effect  its 
validity  as  a  settlement. — Barker  v.  Kone- 
mau,  18  CaL  9. 

Fob  Authorities  fboh  Other  States: 

Marriage  settlements,  when  enforceable: 
27  Am.  Rep.  26,  note. 

Antenuptial  settlements,  when  valid:  40 
Am.  Rep.  622,  note.  See,  also,  26  Cent. 
Dig.,  cola.  1470-1503,  §S  158-177;  cola. 
2597-2599,  (  882. 

S  15.   Antenuptial  Settlements. 

[a]  Deed  by  husband  if  solvent  to  trustee 
in  parsuance  of  antennptial  contract,  ia 
valid. — ^Barker  t.  Koneman,  13  Cal.  9. 

[b]  A  written  Contract,  whereby  a  man  and 

woman  agree  to  intermarry  at  a  future  time, 
and  he  granted  and  gave  to  her  described 
bonds,  which  "he  promises  to  deliver  to  her 
on  or  before  the  day  of  their  marriage,  to  be 
and  become  her  own  absolute  property,"  is 
an  antenuptial  agreement,  which  he  cannot 
avoid  by  refusing  to  marry. — Conner  v.  Stan- 
ley, 65  Cal.  183,  3  Pac  668. 

[c]  Ifutnal  promise  of  marriage  is  sufficient 
consideration  for  an  antenuptial  settlement. 
Conner  v.  Stanley,  65  Cal.  183,  3  Pac.  668. 

[d]  An  antenuptial  contract  made  in  this 
state,  settling  property  rights  in  considera- 
tion of  a  proposed  marriage,  is  valid  upon  its 
face;  bat  where  it  appears  that  the  proposed 
marriage  was  that  of  a  divorced  woman,  pro- 
hibited by  the  law  of  this  state  from  remar- 
rying within  one  year  from  the  divorce,  the 
contract  is  based  upon  an  illegal  considera- 
tion, and  cannot  be  enforced.  The  fact  that 
a  valid  marriage  was  actually  contracted  in 
another  state  between  the  parties  which  ia 
valid  in  this  state  cannot  affect  the  invalidity 
of  the  antennptial  contract. — Wood  v.  Wood. 
137  Cal.  148,  69  Pae.  981. 

[e]  A  conveyance  by  a  mortgagor  of  his 
interest  in  the  premises  to  his  intended  wife 
in  consideration  of  marriage  and  money  )• 
valid.— Klauber  v.  Vigneron,  32  Pac.  248. 

[f]  A  marriage  contract  executed  before 
marriage,  but  not  acknowledged  until  after 
marriage,  is  a  nullity. — Patton's  Estate,  In 
re,  Myr.  Prob.  241. 

Fob  AuTHOBims  noH  Othkb  Staves: 

Voluntary  settlements  on  eve  of  mar- 
riage, when  fraudulent  as  against  in- 
tended wife:  103  Am.  St.  Rep.  41S, 
note.  See,  also,  26  Cent.  Dig.,  cots. 
1470-1498,  88  158-168;  cola.  2597-2599, 
S  882. 
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S  16.  Openitlin  and  Efftet. 

[a]  Antenuptial  marriage  contract  may  gOT- 
em  property  rights,  present  and  future. — 
Snyder  v.  Webb,  3  CaL  83. 

[b]  If,  in  an  antenuptial  contract,  thero  are 
several  articles,  and  if,  in  construing  the 
same,  to  attach  a  clause  of  one  article  to 
another  article  would  make  the  article  to 
whicb  it  is  attached  contradictory,  sncb 
elaoH  will  be  held  applicable  only  to  the 
article  in  which  it  is  found. — ^Bavbiehon's  Es- 
tate, In  re,  49  CaL  18. 

F(»  AuTBOKmxs  PBOM  Othke  SriTxat 

See  26  Cent.  Dig.,  eols.  1904-1550,  S8  178* 
195;  eola.  8598-2004,  $$  883,  884. 


m.  OOKVETANOSS,  OOMT&A.OTS  AND 
OTHEB  TRANSACTIONS  BETWEEN 
HUSBAND  AMD  WIFE. 

TALIDZTT  or  TBJLKBAOTIONS  IN  0XNXB1I%  | 

17. 

STATUTORY  PROVISIONS.  |  18. 

  SPANISH  AND  MEXICAN  LAW,  |  19. 

CONSTRUCTION  OF  CONTRACTS,   |  20. 

BALES  AND  TRANSFERS  OF  PERSONAL  PROP- 
ERTY. I  21. 

CONTRACTS  FOR  COHTBYANCE  OF  REAL  PROP- 
ERTY,  I  23. 

CONVEY ANCB8  BY  HUSBAND  TO  OB  POB  WIFX, 
I  38. 

  GOUUON  PROPERTY,  |  24. 

CONVEYANCES  BT  WIFE  TO  OB  FOB  HUSBAND, 
t  25. 

  EVIDENCE  AS  TO  VALIDITY,  |  84. 

GIFTS,  I  27. 


S  17.  Validity  of  Transactions  In  OeneraL 

[a]  Under  the  law  of  California,  the  hus- 
band and  wife  may  contract  with  each  other 
as  freely  as  if  unmarried,  and  there  is  no 
presumption  of  undue  influence  in  case  of 
a  conveyance  from  one  to  the  other,  but  the 
deed  prima  facie  conveys  whatever  its  terms 
embrace.— Tillaoz  Tillauz,  115  Cal.  063, 
47  Pac  691. 

[b]  All  transaetions  between  husband  and 
wife' by  which  one  obtains  advantnge  from 
the  other  are  presumed  to  be  entered  into  by 
the  latter  without  consideration  and  under  un- 
due influence.— White  v.  Warren,  120  Cal.  383, 
49  Pae.  120,  52  Pac.  723. 

Fob  Aothobifisb  Fbok  Othkb  Statu: 

See  26  Cent  Dig.,  eols.  1689,  1090,  |  218. 

I  18.  Btatntory  Provlsioiu. 

[a]  The  power  granted  by  statnte  to  mar- 
ried women  "to  convey  and  devise  real  and 
personal  property  as  if  she  was  unmarried, ' ' 
does  not  enlarge  the  powers  of  the  grantees 
under  conveyances  made  by  her,  not  permit 
her  to  convey  or  devise  her  property  to  one 
incompetent  to  take  from  her  by  conveyance 
or  devise;  and,  to  render  a  conveyance  from 
a  wife  to  her  hosband  valid,  the  bniband'a 


common-law  disability,  as  well  as  that  of  the 
wife,  must  be  removed. — Bieo  v.  I^anden- 
stein,  98  CaL  466,  85  Am.  St.  Bep.  198,  33 
Pac.  480. 

[b]  Inhibition  of  common  law  as  to  eonvey- 

ance  of  property  by  husband  and  wife  to  one 
another,  as  applied  to  the  husband,  was  that 
he  could  neither  convey  to  his  wife  directly 
or  be  a  grantee  from  her;  and  while  the 
right  of  the  wife  to  take  by  gift  removes 
the  impediment  to  a  voluntary  conveyance 
from  the  haaband  to  her,  yet  the  right  to  re- 
ceive such  voluntary  conveyance  from  the 
wife  was  not  conferred  upon  the  hnsband 
under  the  act  of  1857,  and  he  stood  there* 
onder,  as  at  common  law,  incapacitated  from 
taking  by  deed  of  gift  directly  from  his  wife. 
Eico  V.  Brandenstein,  98  CaL  465,  36  Am.  St. 
Bep.  192,  33  Pac.  480. 

[e]  Statutes  empowering  a  wife  to  convey 
ber  real  property  by  joining  with  her  husband 
in  the  deed  of  conveyance  are  for  the  beneflt 
of  the  wife  and  not  of  the  husband;  and  any 
eonstructioa  thereof  which  would  result  in 
making  it  more  easy  for  the  husband  to  se- 
cure control  of  the  estate  of  the  wife  would 
tend  to  defeat  the  object  of  the  law. — ^Bico  v. 
Brandenstein,  98  CaL  465,  35  Am.  St.  Bep. 
192,  33  Pac.  480. 

Fob  AcTBoarms  Fbou  Othsb  States: 
Bee  86  Cent.  Dig.,  eol.  1590,  §  819. 


g  19.   Spaiddi  and  Meoieaa  Law. 

[a]  By  Spanish  and  Mexican  law  the  hns- 
band and  wife  were  considered  so  far  separate 
persons  that  the  contract  of  purchase  and 
sale,  and  any  ether  onerous  contract  entered 
into  between  them,  was  valid,  and  the  wife 
needed  no  anthori^  or  consent  of  the  hus- 
band when  dealing  with  him  other  than  that 
implied  from  the  transaction  itself. — Fuller 
V.  Ferguson,  26  CaL  546. 

[b]  By  Uexican  law  in  force  in  California 
before  its  acquisition  by  the  United  States 
the  husband  could  make  a  donation  to  the 
wife  during  marriage  of  a  portion  of  the  com- 
munity or  his  separate  property,  and  the  do- 
nation was  not  void,  but  only  voidable:  and, 
if  not  revoked  before  the  death  of  the  donor, 
and  the  donee  survived,  the  donation  became 
frrevoeable.— Fnller  v.  Ferguson,  86  CaL  546. 

S  20.  OonstnietloD  of  Oontraets. 

[a]  Contract  between  husband  and  wife 
should  not  receive  constraction  that  does  not 
appear  on  its  face  to  be  its  object  or  which 
will  affect  result  than  that  fairly  dedacible 
from  its  terms. — Corker  v.  Corker,  87  Cal. 
649,  85  Pae.  988. 

I  81.  Sales  and  Xraiufen  of  Personal  Prop- 
erty. 

[a]  A  wife  took  a  transfer  ef  stock  from 
her  hnsband,  and  paid  him  therefor  in  her 
awn  separate  money.   Held,  that  if  the  sala 
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of  the  gtoek  was  void,  he  held  the  money 
merely  as  her  trustee,  and  she  may  follow 
the  money  into  whatever  investment  he  made 
of  it,  and  as  against  both  him  and  his  credit- 
on  hold  the  stock  till  she  gets  back  the 
money. — George  t.  Bansom,  14  CaL  658. 

[b]  A  transfer  of  a  savings  bank  deposit 
from  a  husband  to  his  wife  in  consideration 
of  her  relinquishing  a  claim  of  homestead  in 
land  (presumably  commanity  property),  and 
joining  with  him  in  a  deed  of  it,  vests  in 
her  absolutely  and  for  her  own  use  the  title 
to  the  deposit.— Schuler  v.  Saving!  ete  Soe., 
64  CaL  897,  1  Pae.  479. 

Torn  AnrHOBinzs  Fbou  Othkb  Statks: 

See  26  Cent.  Dig.,  ools.  1615-1620,  g|  229- 


g  22.  Oontraoti  for  OonTeyaiioa  of  Brnl 

Property. 

[a]  An  agreement  by  a  husband  pending 
a  suit  for  divorce,  to  convey  to  his  wife  a  life 
estate  in  property,  remainder  to  their  chil- 
dren, if  a  decree  should  be  granted,  could  not 
be  enforced  by  the  children,  as  being  without 
consideration  running  to  them. — Hoehstein 
V.  Bergbuser,  123  CaL  681,  56  Pac.  674. 

Foe  AtJTHORiTiM  Feom  Othke  States: 

See  26  Cent.  Dig.,  cols.  1612-1615,  §  288. 

t  23.  OoareyancM  by  EnAaod  to  or  for 
Wife. 

[a]  Where  husband  conveys  to  wife  by 
deed  of  grant,  reconveyance  to  him  from 
those  to  whom  he  bad  conveyed  in  trust  to 
secure  debt  inures  to  her. — ^Klompke  t. 
Baker,  68  Cal.  561,  10  Pac.  197. 

[b]  Husband  may  convey  his  real  estate 
directly  to  his  wife.- — Burkett  v.  Burkett,  78 
CaL  312,  12  Am.  St.  Bep.  58,  20  Pac.  715. 

[«]  Land  wa«  conveyed  to  a  husband  and 
wife,  and  the  former  quitclaimed  to  his  wife. 
The  wife  died  intestate,  leaving  a  minor  child. 
The  father  then  conveyed  the  land  to  a  third 
party.  Held,  that  the  conveyance  to  the 
wife  by  the  husband  vested  her  with  the  en- 
tire title,  and  the  child  had  an  interest  in  the 
land,  as  an  heir  of  her  mother,  which  was 
not  devested  by  the  later  deed  of  her  father. 
Taylor  v.  Opperman,  79  CaL  468,  21  Pac.  869. 

[d]  On  the  trial  of  an  action  by  a  husband 
to  compel  his  wife  to  convey  certain  prop- 
erty to  him  he  testified  that,  several  years 
before,  being  about  to  be  absent  for  several 
years,  and  wishing  to  provide  for  her  in  case 
of  his  death,  he  had  conveyed  to  her,  instead 
of  making  a  will,  certain  lands,  induced  by 
his  confidence  in  her;  that  she  promised  to 
reconvey  same  to  him  in  the  event  of  his 
return.  Held,  under  Civil  Code,  section 
1575,  which  defines  undue  influence  as  the 
use,  by  one  in  whom  a  confidence  is  reposed 
by  another,  of  such  confidence  to  obtain  an 
unfair  advantage  over  him,  the  subsequent 
refusal  of  the  wife  to  reconvey  said  proper^ 


was  a  betrayal  of  her  husband's  confidence, 
and  constitnted  a  constructive  fraud. — Brison 
T.  Brison,  90  CaL  823,  27  Pae.  186. 

[e]  Husband  may  convey  real  or  personal, 
separate  or  community  property  to  his  wife. 
Carter  v.  McQuade,  83  Cal.  278,  23  Pac.  348. 

[f  ]  The  delivery  of  a  deed  by  a  husband  to 
his  wife  is  not  defective  because  at  his  re- 
quest, she  refrained  from  recording  it  till 
after  his  death;  his  Intention  being,  if  she 
died  before  him,  to  destroy  or  conceal  it  so 
as  to  reinvest  titie  in  himself. — Dimmiek  T. 
Dlmmiek,  96  CaL  823,  30  Pac  547,  548. 

[g]  There  is  no  presumption  from  the  mar- 
riage relation  that  a  deed  from  the  husband 
to  his  wife  was  the  result  of  undue  influence. 
Tillaux  V.  TiUanz,  116  CaL  663,  47  Pac  691. 

[b]  In  the  absence  of  any  proof  of  fraud 
or  undue  influence,  no  presumption  arises 
from  the  mere  fact  of  a  deed  from  the  hus- 
band to  the  wife  that  it  was  procured  bv 
fraud  or  undue  influence. — Sheebaa  v.  Sulli- 
van, 126  Cal.  189,  68  Pae.  543. 

[i]  Where  a  husband — while  sick  and 
shortly  before  his  death — ^without  considera- 
tion, conveyed  all  his  property  to  his  wife,  as 
authorized  by  Civil  Code,  section  158,  pro-' 
viding  that  either  husband  or  wife  may  enter 
into  transactions  with  the  other  respecting 
property  whieh  either  might,  if  nnmarrie£ 
the  existence  of  the  marria^  relation,  and 
that  the  conveyance  covered  all  his  property, 
are  not,  aione,  evidence  of  undue  influence. 
McDougaU  V.  IfeDongalL  135  CaL  316,  67 
Pae.  778. 

Fob  AuTHOBniKs  Fbou  Othxb  States: 

Conveyances  direct  from  husband  te 
wife:  38  Am.  Dec.  54,  note;  69  L.  B. 
A.  353,  note.  See,  also,  26  Cent  Dig., 
cols.  1620-1642,  SS  832-241. 

{  84.  OoBUBon  PrupoElf. 

[a]  Wbether  the  husband  can  transfer  eom* 

mon  property  to  the  wife  by  a  direct  convey- 
ance to  her,  query , — ^Kohner  v.  Ashenauer,  17 
CaL  578. 

[b]  If  the  husband  can  transfer  eommoa 
property  to  the  wife  by  direct  conveyance  to 
her  it  must  be  ae  a  gift,  he  being  at  the  time 
free  from  debts  or  liabilities,  or  In  exchange 
for  her  separate  property.— Eohner  ▼.  Ashe- 
nauer, 17  CaL  678. 

[c]  Under  Civil  Code,  it  seems  that  husband 
and  wife  may  vest  title  to  common  property 
in  either  one  in  severalty. — ^Marlow  v.  Bar- 
lew,  53  CaL  460. 

{  26.  OonToyances  by  WU9  to  or  for  Rna- 

band. 

[a]  Under  the  laws  of  this  state,  as  it  ex- 
isted in  1857,  requiring  a  husband  and  wife 
to  join  in  the  conveyance  of  her  separate 
property,  a  husband  and  wife  could  not  le- 
gally convey  her  separate  real  estate  te  her 
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bnsband,  and  a  deed  of  trust  to  the  Imsband, 
executed  by  the  husband  and  wife  jointly,, 
was  Toid  and  passed  no  title. — Eico  v.  Brand- 
eiutein,  98  Cal.  465,  55  Am.  St  Bep.  102,  33 
Fac.  480. 

[b]  A  trust  is  valid  only  to  the  extent  of 
the  legal  capacity  of  the  one  creating  it;  and, 
in  the  absence  of  a  itatute  expressly  permit' 
ting  it,  a  wife  has  no  common-law  capacity 
to  convey  property  in  trust  to  her  husband. — 
Bico  v.  Brandenstein,  98  CaL  465,  85  Am.  St. 
Bep.  192,  33  Pae.  480. 

[c]  That  a  husband  refrained  from  record- 
ing a  deed  from  his  wife  on  the  belief  that  if 
he  died  first  she  could  destroy  the  deed  and 
revest  herself  with  title  held  not  to  affect 
the  validity  of  the  conveyance. — ^Tyler  ▼. 
Carrier,  147  Cal.  31,  81  Pae.  319. 

[d]  Execution  of  a  deed  of  trust  by  a  hus- 
band and  wife  after  conveyance  of  the  prop- 
erty by  the  wife  to  her  husband  held  not  to 
operate  as  a  reconveyance,  nor  estop  the  hus- 
band from  denying  that  ehe  was  the  owner  of 
the  property.— Tyler  v.  Currier,  147  Cal  81, 
81  Pae.  319. 

[e]  The  execution,  of  a  policy  on  certain  real 
estate  in  the  name  of  a  wife  after  she  con- 
veyed the  property  to  her  husband  held  not 
to  show  that  the  deed  was  not  intended  as 
a  conveyance. — Tylei  t.  Currier,  147  CaL  91, 
81  Pae.  819. 

Fob  Authorities  Teioii  Othee  States: 

Conveyances  from  wife  to  husband:  9 
Am.  St.  Bep.  323,  note;  20  L.  R.  A.  702, 
note.  See,  also,  26  Cent.  Pig.,  cols. 
1648-1650,  §§  242-248. 

I  86.   Brldenee  as  to  ViUditr. 

[a]  In  a  suit  to  set  aside  a  deed  from  a 
wife  to  her  husband,  evidence  that  he  took  it 
with  the  understanding  that  if  she  died  first 
she  could  destroy  it  and  "thus  revest  herself 
with  the  title,'*  held  properly  excluded.— 
Tyler  v.  Currier,  147  CaL  81,  81  Pae.  319. 

[b]  That  after  a  eonveyanee  hj  a  wife  to 
ber  husband  taxes  on  the  land  were  charged 
to  or  paid  by  her  held  not  material  as  show- 
ing an  intent  that  the  deed  should  not  oper- 
ate as  a  eonveyanee.— Tyler  t.  Currier,  147 
CaL  31,  81  Fao.  819l 

I  87.  CMfts. 

[a]  Law  allows,  and  even  regards  with 

favor,  provisions  made  by  husband,  when  in 
solvent  circumstances,  for  his  wife  and  fam- 
ily, against  the  possible  misfortunes  of  a 
future  day,  by  setting  apart  a  portion  of  his 
property  for  their  benefit. — Barker  v.  Kone- 
man,  13  Cal.  9. 

[b]  That  husband,  being  free  from  debts 
and  liabilities,  may  convey  his  separate  prop- 
erty, as  a  gift,  directly  to  his  wife,  without 
the  intervention  of  a  trustee,  semble. — ^Bar- 
ker v.  Eooeman,  18  CaL  9. 


[e]  The  husband,  being  free  from  debts  and 
liabilities,  may  convey  his  separate  property 
directly  as  a  gift  to  his  wife. — ^Eokner  t. 

Ashenauer,  17  Cal.  578. 

[d]  tender  the  Mexican  laws  in  force  within 
the  state  before  Sts  acquisition  by  the  United 
States,  the  husband  could  make  a  donation  to 
the  wife  during  marriage  of  a  portion  of  the 
community  or  hts  separate  property,  which, 
on  his  death  without  revocation,  became  ir- 
Tevoeable.^Fuller  t.  Ferguson,  26  Cal.  546. 

[e]  A  husband,  when  free  from  debt  and 
liabilities,  may  make  a  gift  to  the  wife  of 
either  real  or  personal  property,  which  at 
the  time  is  the  common  property  of  the  hus- 
band and  wife,  which  gift  will  become  her 
separate  property,  and  will  not  be  subject  to 
his  debts  afterward  contracted. — Peck  v. 
Brummagio,  31  Cal.  440,  89  Am.  Dec.  195; 
Dow  V.  Oould  ft  Curry  Silver  Min.  Co.,  31 
CaL  629. 

[f]  A  eonveyanee  by  a  father  to  bis 
daughter  pursuant  to  a  mutual  agreement  be- 
tween them  and  her  husband,  and  in  consid- 
eration of  an  indebtedness  by  the  father  to 
the  community,  in  the  absence  of  fraud,  oper- 
ates as  a  gift  to  her  from  her  husband. — 
Bead  V.  Bahm,  65  Cal.  343,  4  Pac.  IIL 

[g]  Solvent  husband  may  give  wife  prop- 
er^ purchased  with  community  funds.— 
Jackson  v.  Torrence,  83  CaL  532,  23  ^e.  605. 

[h]  Husband  may  make  gift  to  wife  of 
property  purchased  with  community  funds  by 
simply  directing  conveyance  to  be  made  to 
her.— Jackson  v.  Torrence,  88  Cal.  532,  23 
-Pac.  695. 

[i]  Husband  can  make  gift  of  community 
property  to  wife  and  convert  it  into  her 
separate  estate. — Spreekels  v.  Spreekels,  116 

342,  58  Am.  St.  Bep.  170,  48  Pae.  228. 

[jl  Civil  Code,  seetion  168,  empowers  eithn 
husband  or  wife  to  transact  with  the*  other, 
subject  to  the  general  rules  controlling  the 
actions  of  persons  occupying  confidential  re- 
lations, as  defined  in  the  title  on  trusts.  Sec- 
tion 2235  declares  that  all  transactions  be- 
tween a  trustee  and  beneficiary,  by  which 
the  former  obtains  any  advantage,  are  pre- 
sumed entered  into  under  undue  influence. 
Held,  that  a  gift  by  a  wife  to  a  husband 
would  be  presumed  made  under  undue  in- 
fluence, so  that  in  an  action  by  the  wife  to 
recover  money  claimed  to  have  been  loaned 
to  the  husband,  the  latter,  claiming  that  it 
was  a  gift,  must  disprove  such  influence. — 
White  V.  Warren,  120  Cal.  322,  52  Pac.  723. 

[k]  Civil  Code,  section  158,  |>rovides  that 
husband  or  wife  may  enter  into  any  en- 
gagement with  the  other,  subject  to  the 
general  rules  which  control  the  actions  of 
persons  occupying  confidential  relations  with 
each  other.  Section  2210  of  the  title  on 
"Trusts"  provides  that  every  one  who  volun- 
tarily assumes  a  relation  of  personal  con- 
fidence with  another  is  deemed  a  trustee. 
Section  2236  provides  that  all  transactions 
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between  a  trnstee  and  his  beneficiary  by 
whi'oh  he  obtains  an  advantage  from  his 
beneficiary  are  presumed  to  be  entered  into 
by  the  latter  under  undue  influence.  Held, 
that  a  gift  by  a  wife  to  her  husband  is  pre- 
sumed to  have  been  made  under  undue  in- 
fluence, and  the  burden  ia  on  him  to  rebut 
such  preeumptiop. — White  T.  Warren  120 
Cal.  322,  49  Pac.  129. 

[1]  Where  defendant  agreed  to  exchange  his 
land  for  the  separate  real  estate  of  a  mar- 
ried woman,  whose  husband  bad  made  the 
contract  in  her  behalf,  having  only  her  oral 
authorization  to  make  it,  defendant  was  not 
prevented  by  the  contract  from  making  a 
valid  gift  of  his  land  to  his  wife. — ^Naaon  t. 
Lingle,  143  Cal.  363,  77  Pac.  71. 

[m]  Civil  Code,  section  172,  providing  that 
a  married  man  may  not  make  a  gift  of  com- 
munity property  unless  his  wife,  in  writing, 
consent  thereto,  does  not  apply  to  a  gift  by 
him  to  her, — Kaltschmidt  T.  Weber,  145  Cti. 
596,  79  Pac.  272. 

[n]  Where  property  purchased  with  com- 
munity funds  is  conveyed  to  the  wife  by 
direction  of  the  huaband,  and  with  the  in- 
tent  that  it  shall  become  separate  property, 
that  conveyance  will  operate  as  a  ^ft  from 
him  to  her.— Wright  v.  Wright,  41  Pac.  695. 

[o]  A  voluntary  promise  on  the  part  of 
a  husband  to  aasign  a  life  insurance  policy 
to  his  wife,  without  delivery  of  posaesaioo  of 
the  policy,  does  not  eonititnte  a  ^ft  to  the 
wife,  so  as  to  serve  as  a  valuable  considera- 
tion for  a  note  subaeqnently  given  by  the 
husband  to  the  wife  for  the  proceeds  of  the 

Eolicy,  which  were  collected  and  used  by 
im.— Hayford  v.  Wallace  (CaL),  46  Pac 
801. 

[p]  A  direction  by  a  married  woman  to  the 
omeera  of  a  bank  to  place  money  deposited 
by  her  so  that  it  could  be  drawn  by  either 
herself  or  her  hiisband  raised  no  presump- 
tion of  a  gift  by  her  of  the  moneys  to  the 
husband. — Cunningham 'a  Estate,  In  re,  Slyr. 
Prob.  76. 

Fob  Authorities  Feom  Other  States: 

See  26  Cent.  Dig.,  cols.  1650-1673,  §§  849- 
26a 


17.   DTSABTLITIE  S  AND  PSIVILEOES 

OF  COVEUTURE. 

A.  In  General,  §§  28-32. 

B.  Property  and  Conveyances,  {§  88-38. 

C.  Contracts,  §§  37-45. 

D.  Trade  or  Business,  g§  46-51. 

E.  Torts,  §§  52. 

A.   IN  GENERAL. 

BTATUS  OF  HARRIED  WOUEN  IN  QEKBSII^ 

S  2a. 

WHAT  LAW  GOVF.RNS.  S  29. 
CAPACITY  TO  APPOINT  AGENT,  |  80, 
EBTOPPKL.  i  31. 

EFFECT  OF  ABSENCE  OF  HUSBAND,  |  82. 


S  28.  Statna  of  If  arried  Wobub  Ib  Oen- 
eraL 

[a]  The  wife's  eommon-law  disability  re- 
mains except  where  expressly  removed  by 
statute.— Luning  v.  Brady,  10  CaL  265. 

Fob  Authorities  Taou  Othkb  States: 
Sea  26  Cent.  Dig.,  e«L  1679,  J  878. 

$  29.   Vnmt  Law  OOTcaii. 

[a]  If  a  married  woman  acquired  property 
in  this  state  before  its  cession  to  the  United 
States,  her  power  to  contract  concerning  it 
is  not  governed  by  the  act  of  April  17,  1850, 
defining  the  rights  and  duties  of  husband 
and  wife. — ^BacouiUat  v.  San  Sevabi,  38  CaL 
876. 

Fob  AuTBOKFms  Fbok  Oraot  States: 

Conflict  of  laws  as  affecting  the  rights 
and  obligations  of  married  women:  85 
Am.  St.  Bep.  552,  note.  See,  also,  26 
Cent.  Dig.,  cols.  1680-1688,  §  273. 

S  80.  Oapad^  to  Am^t  Agent. 

[a]  Prior  to  the  act  of  April  3,  1863,  a 
married  woman  could  not  sell  and  convey  her 
separate  estate  by  an  attorney  in  fact,  but 
must  do  it  in  propria  personae. — Dentzel  v. 
Waldie,  30  CaL  138;  Dow  v.  Gould  A  Curry 
SUver  Uin.  Co.,  31  CaL  629. 

[b]  A  power  of  attorney  of  a  married 
woman  is  void,  unless  the  husband  join  in 
the  execution  of  the  same  by  affixing  his 
signature  to  the  instrument  in  writing. — Dow 
V.  Gould  ft  Curry  Silver  Uin.  Co.,  31  CaL 
689. 

[c]  ]  The  act  of  April  3,  1863,  had  a  retro- 
active effect,  and  validated  powers  of  attor- 
ney before  then  executed  by  married  women, 
in  which  the  husband  joined,  and  also  vali- 
dated all  conveyances  of  the  wife's  property 
theretofore  made  under  such  powers. — Dow 
V.  Gould  ft  Curry  Silver  Min.  Co.,  81  Cal. 
629. 

[d]  A  power  of  attorney  executed  by  a 
wife  to  her  husband,  in  which  the  husband 
did  not  join  by  affixing  his  signature  in 
writing,  and  made  before  the  passage  of 
act  of  April  3,  1863,  is  void,  and  was  not 
rendered  valid  by  that  act. — Dow  v.  Gould 
A  Curry  SUver  Min.  Co.,  31  CaL  629. 

[e]  A  power  of  attorney  to  sell  or  con- 
vey her  separate  estate,  executed  by  a  mar- 
ried woman  in  1867,  in  which  her  huaband 
did  not  join,  was  void. — Heinlen  v.  Martin, 
63  CaL  32L 

Fob  Authobitiss  Fbou  Othib  Staiss: 

Powers  of  attorney  by  married  women; 
84  Am.  St.  Bep.  761,  note.  See,  also, 
26  Cent  Dig.,  cols.  1686-1690,  U  '^S, 
876. 
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S  81.  EstoppaL 

[s]  The  title  of  »  married  woman  cannot 

be  devested  by  an  estoppel  based  upon  the 
fact  of  her  taking  possession  under  a  bad 
title.— Morrison  T.  WUson,  13  CaL  4M,  73 
Am.  Dee.  593. 

{b]  Estoppel  in  pais  or  by  snbordinatioii 
hBB  no  application  to  estate  of  married 
women,  and  cannot  devest  title. — Morrison  t. 
Wilson,  U  Cal.  494.  78  Am.  Dee.  593. 

[e]  Where  a  married  woman  entered  into 
possession  of  lands  under  a  contract  of  pur- 
chase, and,  before  payment  of  the  purchase 
money,  bought  in  a  superior  legal  title,  she 
may  claim  under  both;  her  taking  of  the 
latter  being  no  abandonment  of  the  former 
title,  since  she  could  not  part  with  it  by  an 
estoppel,  but  only  by  a  statutory  convey- 
ance—Morrison V.  Wilson,  13  CaL  4S4,  73 
Am.  Dec.  593. 

[d]  Married  woman  repudiating  her  marri- 
age and  passing  as  single  woman  for  twenty 
years  is  estopped  to  avoid  her  deed  executed 
as  a  feme  sole  on  that  ground. — Hand  v. 
Hand,  68  CaL  137,  138,  58  Am.  Bep.  6,  8 
Pae.  705. 

[e]  A  woman  living  under  her  maiden 
name,  apart  from  her  husband,  under  a  void 
decree  of  divorce,  and  acting  and  represent- 
ing herself  as  a  single  woman,  binds  her- 
self by  her  acknowledgment  of  a  deed  as  a 
single  woman. — Beis  v.  Lawrence,  63  CaL 
129,  49  Am.  Bep.  83. 

[f]  A  wife  to  whom  land  ia  conveyed  after 
marriage  is  not  estopped  from  asserting  her 
title  thereto  by  the  fact  that  during  nego- 
tiations by  her  husband  for  its  sale  she  stood 
by  without  informing  the  intending  pur 
chasers  of  her  interest;  it  being  the  policy 
of  the  law  (Civ.  Code,  sees.  1093,  1186)  to 
permit  no  alienation  of  a  married  woman's 
land  except  by  deed  acknowledged  by  her 
on  examination  separate  and  apart  from  her 
husband,  and  after  its  contents  have  been 
fully  explained  to  her. — Jackson  T.  Torrence, 
83  Cal.  521,  23  Pac.  695. 

[g]  A  husband  who  witnesses  a  deed  of  the 
wife  purporting  to  convey  the  wife's  sepa- 
rate estate,  and  who,  although  he  must  be 
presumed  to  know  its  contents,  does  not 
dispute  or  object  thereto,  is  estopped  to  deny 
the  validity  of  the  deed. — Stockton  Sav. 
Bank  t.  Staples,  98  CaL  189,  32  Pae.  936. 

[h]  A  married  woman  who  gives  her  hus- 
band a  power  of  attorney  to  borrow  money 
for  her  and  ezeente  a  mortgage  in  her  name, 
which  is  invalid,  in  that  her  acknowledg- 
ment did  not  state  that  she  was  examined 
separately,  is  not  estopped  to  assert  that 
the  transaction  is  not  binding  on  her. — 
Brown  t.  Boose,  104  CaL  672,  38  Pae.  507. 

[1]  A  wife,  by  accepting  part  payment  for 
goods  belonging  to  the  estate  of  her  de- 
eeased  husband,  sold  by  one  wrongfully 
claiming  to  be  the  husband's  agent,  is  not 
attopped  to  deny  such  agent's  authority,  and 


recoTer  the  goods  or  their  value  from  one 
who  purchased  them  from  the  agent  with 
knowledge  of  the  terms  of  the  ustrament 
under  which  the  latter  claimed  to  act. — 
Emmdiek     White,  107  CaL  37,  39  Pac.  1066. 

[j]  A  married  woman,  who  has  been  frauda-  . 
lently  induced  to  execute  a  note,  may  con- 
done the  fraud,  or  so  conduct  herself  as  to 
be  estopped  from  asserting  the  invalidity  of 
the  note.— Hart  t.  Church,  126  CaL  471,  58 
Pae.  910. 

[k]  Where  a  married  woman  signs  deeds 
of  trust,  authorizing  payment  by  the  gran- 
tee of  encumbrances  on  her  land,  and  there- 
after receives  the  benefits  of  such  payment, 
she  is  estopped  to  say  that  she  did  not,  in 
writing,  authorize  the  payment  of  the  en- 
eumbranees. — Continental  Building  etc.  Assn. 
T.  Wilson,  144  Cal.  776,  78  Pae.  254. 

[1]  Civil  Code,  section  2922,  providing  that 
a  mortgage  can  be  created,  renewed,  or  ex- 
tended only  by  writing  ezeeuted  with  the 
formalities  required  in  the  ease  of  the  grant 
of  real  property,  and  section  2424,  provid- 
ing that  every  transfer  of  an  interest  in 
property  other  than  in  trust  as  security  for 
another  act  is  a  mortgage,  do  not  prevent  the 
application  of  an  estoppel  against  a  married 
woman  to  deny  that  she  did  in  writing  au- 
thorize the  payment  of  encumbrances  on  her 
real  estate  by  the  grantee  in  a  deed  signed 
by  her  conveying  the  property  in  trust,  ex- 
pressly authorizing  the  payment  by  the  gran- 
tee of  such  encumbrances.  —  Continental 
Building  ete.  Assn.  t.  Wilson,  144  CaL  776, 
78  Pae.  254. 

[m]  The  fact  that  a  husband  permits  his 
wife  to  engage  in  trade  with  his  property 
does  not  estop  him  to  claim  the  property  as 
against  her  creditors. — ^Bashore  Y.  Parker, 
146  CaL  625,  80  Pac.  707. 

Fob  Authorities  Fsom  Other  States: 

Estoppel  of  married  women  by  recitals  In 
their  deeds:  28  Am.  Bep.  574,  note. 

Estoppel  of  married  women  by  covenants 
in  deeds:  49  Am.  Bep.  87,  note. 

Estoppel  against  married  women:  57  Am. 
St.  Rep.  169,  note;  22  L.  B.  A.  779, 
note.  See,  also,  26  Cent.  Dig.,  eols, 
1698-1715,  §§  282-284. 

g  32.   Effect  of  Absence  of  Husband. 

[a]  Act  of  March  9,  1870,  which  provides 
that  while  the  wife  lives  separate  and  apart 
from  her  husband  she  shall  have  the  sole 
use  of  her  property,  and  may  sue  and  be 
sued,  etc.,  does  not  apply  to  a  case  where 
the  wife  is  temporarily  absent  from  her  hus- 
band with  his  consent,  but  to  cases  where 
there  has  been  an  abandonment  on  the  part 
of  the  husband  or  wife,  or  a  separation  which 
is  intended  to  be  flnaL — Tobin  v.  Galvin,  49 
CaL  34. 

[b]  If  the  wife  was  abandoned  by  her  hus- 
band before  she  arrived  in  the  state,  and 
the  husband  has  not  been  in  the  state,  she 
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18  clothed  with  fQn  power  to  make  contracta 
here  as  a  feme  sole. — ^Blumenberg  t.  Adamfl, 
49  CaL  308. 

[e]  A  wife  living  apart  from  her  hasband, 
but  without  any  agreement  of  aepa  ration, 
in  a  house  rented  by  the  husband  for  her, 
has  implied  authority  to  purchase,  on  the 
husband's  credit,  furniture  for  the  hooae. — 
Heney  t.  Sargent,  54  Cal.  396, 

[d]  Where  a  hnaband  leaves  his  wife  on 
account  of  domestic  infelicity,  and  during 
hi>  absence  determines  never  to  resume  mari- 
tal relations  with  her,  but  to  provide  for  his 
family  when  necessary,  and  the  wife  and 
children  live  together,  supported  by  her  ezer- 
tiona,  this  is  a  separate  living,  within  the 
meaning  of  Civil  Code,  section  169,  provid- 
ing that  the  wife's  earnings,  "while  she  is 
living  separate  from  her  husband,"  are  her 
separate  property. — ^Loring  t.  Stuart,  79  CaL 
200,  81  Pae.  651. 

[e]  Under  Code  of  Civil  Procedure,  section 
370,  providing  that  a  wife,  when  living  aepa* 
rate  from  her  husband  by  reason  of  his  de> 
sertion  of  her,  may  sue  alone,  the  desertion 
need  not  have  continued  for  the  statutory 
period  entitling  a  wife  to  a  divorce,  but  a 
voluntary  separation  with  intent  to  desert 
is  sufHeient. — Humphrey  t.  Pope,  122  Cal. 
253,  oi  Pac.  8-17. 

[f]  By  the  express  provision  of  Code  of 

Civil  Procedure,  section  370,  subdivision  3, 
a  married  woman,  living  separate  and  apart 
from  her  husband  by  reason  of  his  desertion 
of  her,  may  sue  alone. — ^Muller  t.  Hale,  13S 
Cal.  163,  71  Pac.  81. 

Fob  Acthobitizs  Fbok  Othxb  Statss: 

Desertion  of  wife,  eflfect  of  on  her  prop- 
erty rights  and  her  power  to  contract; 
64  Am.  St.  Hep.  861,  note.  See,  also, 
26  Cent.  Dig.,  cols.  1720-1727,  §g  287, 
£88. 


B.    PBOPEBTT    AND  CONVETANCES. 

CAPACITY  TO  TAKE  AND  HOLD  PBOPSBTT, 
I  88. 

OAPAOITT  TO  CONVET.  |  84. 

BEQDI8ITES    AND    VALIDITY    OF  OONTZT- 

ANCE8,  i  85. 
AVOIDANCE.    I  8«. 

$  33.  Oftpacity  to  Vaka  and  Hold  Property. 

[a]  Where  the  grantee  was  a  married 
woman,  the  question  as  to  her  capacity  to 
take  a  concession  of  public  lands  was  a  ques- 
tion for  the  alcalde,  in  the  performance  of 
his  official  duties,  to  determine,  or  that,  at 
least,  the  legality  of  the  concession  would 
be  presumed,  until  her  incapacity  to  take 
according  to  law  should  be  established  by 
the  party  denying  it. — ^Reynolds  t.  West,  1 
CaL  822. 

[b]  If  the  husband  rents  land  from  the 
owner,  and  moves  on  to  it  with  his  family, 
in  mbordination  to  the  owners'  title,  the 


wife  cannot,  during  coverture,  elalm  the 
premises  adversely  to  the  owner,  so  as  to 
set.  the  statute  of  limitations  in  motion.—- 
Frink  v.  Alsip,  49  Cal.  103. 

[e]  Husband  and  wife  may  be  joint  ten- 
ants or  tenants  in  common.— Schuyler  v, 
Broughton,  70  Cal.  285,  11  Pac.  719. 

Fob  AuTHOBmxs  Fbok  Otheb  States: 

Effect  of  purchase  by  and  deed  to  a 
married  woman:  57  Am.  Dee.  194,  note. 
See,  also,  26  Cent.  Dig.,  eoli.  1728-1732, 

§§  290-294. 

J  34.  Capacity  to  Omvey. 

[a]  A  married  woman  has  no  power  to 
sign  in  her  own  name  a  promissory  note  and 
execute  a  mortgage  to  secure  its  payment. — 
Simpers  t.  Sloan,  5  CaL  457. 

Fob  Authobitibs  Fboh  Other  States: 

Wife's  power  to  contract  and  convey 
under  American  statutes:  99  Am.  Dee. 
599,  note. 

Harried  woman's  liability  upon  cove- 
nants of  warranty:  43  Am.  Dec.  426, 
note.  See,  also,  26  Cent.  Dig.,  cola. 
1738-1737,  §§  295-300. 

S  SB.  Bevdaitoi  and  Validity  of  Oonvey- 
aneee. 

[a]  Generally  conveyance  by  feme  covert, 
not  executed  aeeording  to  forms  prescribed 
by  statute,  is  invalid. — Morrison  r.  Wilson, 
18  Cal.  494,  73  Am.  Dec.  693. 

[b]  Conveyances  required  to  be  executed  by 
married  women  are  not  valid,  nor  do  they 
pass  any  title,  nor  can  they  be  used  in  evi- 
dence, unless  acknowledged  in  the  manner 
prescribed  bj  law. — ^Landers  T.  Bolton,  26 
CaL  393. 

Fob  Authobitibb  Tbxm  Othix  States: 

Deeds  by  married  woman,  effect  of  and 
of  the  covenants  therein  aa  against 
her:  99. Am.  Dee.  602,  note. 
Curative  statutes  validating  contracts 
and  deeds  of  married  women:  16  Am. 
Dec.  518,  note.  See,  also,  26  Cent.  Dig., 
eols.  1738-1746,  §g  301-304. 

§  sa.  Avoidaneo. 

[a]  The  grantee  in  deeds  of  tnutt  by  wlieh 
a  married  woman  and  her  husband  author- 
ized the  grantee  to  pay  all  encumbrances  on 
the  land  is  not,  under  Code  of  Civil  Pro- 
cedure, section  1971,  requiring  agents  for  the 
transfer  of  property  to  be  authorized  by 
writing,  deprived  of  the  benefit  of  the  pro- 
visions of  the  deeds,  in  ejectment  by  the 
grantee  against  the  husband  and  wife,  merely 
because  plaintiff  claimed,  in  its  answer  to  de- 
fendants' cross-complaint,  under  a  verbal 
contract  with  the  husband,  acting  for  him- 
self and  wife,  in  relation  to  her  land,  that 
certain  advances  were  to  be  distributed  la 
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a  giTen  amount  pro  rata  under  eaeb  deed; 
It  appearing  that  the  deeds  of  tmst  each 
authorized  even  a  larger  amount  to  be  dis- 
tributed thereto. — Continental  Building  etc. 
Absb.  t.  WUaon,  IM  CaL  776,  78  Pac  254. 

Fob  Authorities  From  Othib  Statis: 

See  Cent.  Pig.,  cols.  1748-1750,  SS  809- 
812. 

C.  COimtACT& 

OAPACTTT  TO  CONTRACT  IN  OENERJUi,  |  ST. 

  ORANTINO  LEASE,  |  88. 

  EMPLOTUENT  OF  OOtJKSEU  |  89. 

REQUISITES  AND  TALIDITT  OF  OONTUOTi^ 
I  40. 

BILLS  AND  NOTES,  |  41. 

  JOINDER  OF  HD8BAND,  i  43. 

FtntCHASES,   II  48.  44. 

QUABAHTT   OB    8UBETTBHIP,    f  45. 

I  97.  Capacity  to  Otmtract  In  OenaxaL 

[a]  A  married  woman  has  not  the  power  to 
eontraet  debts,  so  as  to  be  liable  to  a  per- 
■onal  action. — ^Bowa  t.  Eohle,  4  CaL  885. 

[b]  A  married  woman  has  no  {tower  to  con- 
tract unless  in  direct  reference  to  her  eepa- 
xate  property. — ^Hames  t.  Castro,  6  CaL  109. 

[e^  Capacity  of  married  women  to  eontraet 
ia  limited  by  statute. — Selover  t,  American 
B.  C.  Co.,  7  Cal.  266. 

[d]  By  the  common  law  a  married  woman 
cannot  bind  herself  by  contract,  and  the 
statute  of  this  state  has  not  changed  the 
taw  in  this  respect,  except  in  certain  par- 
ticular cases. — Luning      Brady,  10  Cal.  265. 

1^6]  The  act  of  February  24,  1855  (Wood 'a 
Digest,  400),  makes  an  exception  as  regards 
the  right  of  the  wife  to  eontraet  alone  in 
ease  the  husband  be  not  and  for  one  year 
next  preceding  the  execution  of  the  convey- 
ance of  the  wife  has  not  been  bona  fide 
residing  in  this  state. — ^Harrison  t.  Brown, 
16  Cal.  287. 

[f]  Bxeept  in  special  eases,  as  under  the 
aole  trader's  act,  a  married  woman  cannot, 
by  contract,  create  a  personal  liability 
against  herself  in  any  form. — Maclay  r. 
Love.  25  CaL  367. 

[g]  A  woman  is  not  personally  liable  on 
a  contract  signed  by  herself  and  husband. 
It  is  the  contract  of  the  husband. — Shartzer 
T.  Love,  40  CaL  93. 

[h]  Harried  iranan  may  enter  into  any 
agreement  in  respect  to  her  property  which 
she  might  if  single. — Burkle  t.  Levy,  70  OaL 
252,  11  Pac.  643. 

Fw  AuTHoamzs  Fbou  Othib  STATxa: 

Wife's  power  to  contract  and  conrey 
under  American  statutes:  99  Am.  Dec 
599,  note.  See,  also,  26  Cent.  Dig.,  cola. 
1753-1764,  §g  317-326. 


§  88.   Orautlng  Lease. 

[a]  Act  of  April  17,  1850,  defining  the 
rights  of  husband  and  wife,  is  to  be  strictly 
construed,  and  does  not  enable  a  feme  covert 
to  contract,  nor  consequently  to  make  leases 
in  her  own  name^-Snyder  t.  Webb,  8  CaL  S3. 

S  89.   Sa^flaymmt  of  ConnsaL 

[a]  Ths  contract  of  a  married  woman  to 
pay  for  services  of  an  attorney,'  in  prose- 
cuting a  libel  for  divorce  against  her  hus- 
band, is  not  binding.— Draia  r.  Bogan,  50 
Cal.  12L  •  ' 


§  40.  Beqolaltea  and  Validity  of  Oontracta. 

[a]  The  doctrine  that  fraud  vitiates  all 
contracts  must,  when  applied  to  married 
women,  under  our  statutes,  be  limited  to 
this,  that  a  contract  so  infected  cannot  be 
enforced;  not  that  a  fraudulent  representa- 
tion will  divest  a  feme's  title  In  the  face  of 
a  statute  declaring  a  different  and  exclusive 
mode  of  divestiture. — ^Morrison  Wilson,  13 
CaL  494,  73  Am.  Dec  593. 

[b]  Where  a  husband  and  wife  execute 
a  note  and  mortgage,  a  subsequent  promise  to 
pay  the  obligation  in  gold  is  not  enforceable 
against  the  wife,  nor  her  estate,  not  being 
acknowledged  and  certified  as  required  by 
statute,  in  case  of  persona]  obligations  by 
married  women. — ^Belloe  v.  Davis,  38  Cal.  242. 

[c]  Bule  regarding  execution  of  instruments 
by  married  women  is  correctly  stated  in 
Jones  on  Mortgages,  section  538. — Grant  T. 
White,  57  CaL  141. 

Fn  AuTHOBmn  'Faoa.  Otheb  Btatbs: 

CaratiTO  statutes  nlidating  contracts 
and  deeds  of  married  women:  16  Am. 
Dec  518,  note. 

Duress  of  wife,  when  sufficient  to  avoid 
her  contracts:  82  Am.  Bep.  185,  note. 
See,  also,  26  Cent  Dig.,  cola.  1764-1766, 
327-330. 

S  4L  Bills  and  Notea. 

[a]  A  married  woman  may  bind  herself  by 
a  note,  even  if  not  given  in  a  transaction 
respecting  her  separate  property. — Wood 
Orford,  52  Cal.  412. 

[b]  While  code,  section  107,  was  in  force, 
a  wife  could  not  make  a  eontraet  for  the 
payment  of  money,  such  as  a  note;  the  words 
''personal  property"  in  section  158  not  in- 
eluding  monoy. — ^Butler  r.  Baber,  54  CaL  178. 

[c]  A  married  woman  cannot  aasert  the  in- 
Talidity  of  a  note  executed  by  her  on  the 
ground  of  fraud  as  against  a  bona  flde  pur- 
chaser.—Hart  T.  Ohureh,  126  CaL  471,  58  Pac. 
910. 

Fob  AnTHoaims  Fbou  Othib  States: 

See  26  Cent  Dig.,  cola.  1776-1788,  M 
886^L 
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I  42.   Joinder  of  Husband. 

[a]  A  joint  and  Bever&l  note  by  botfa  lins- 
band  and  wife  binds  the  busbaad  onlj,— 
Luning  v.  Brady,  10  CaL  265:  Brown  t.  Orr, 
29  Cal.  120. 

$§  43,  44.  Pnrdiases. 

[a]  Section  6  of  the  act  defining  the  rights 
ox  husband  and  wife  refers  to  property  other 
than  money.  A  married  woman,  paying 
money  for  articles  purchaBed,  need  not  exe- 
cute a  written  transfer  in  order  to  make  the 
payment  valid. — Coles  v.  Soulsby,  21  CaL  47. 

PoB  AuTHOBims  Tbov.  Othsb  Statss: 

See  26  Cent.  Dig.,  eols.  1783-1793,  §§  842- 


§  46.  Gnuanty  or  Snietyshlp. 

[a]  By  the  Mexican  laws  the  wife  could 
neither  be  bound  as  security  for  her  husband 
nor  liable  as  a  joint  contractor,  except  where 
it  was  shown  that  the  contract  was  advanta- 
geous to  the  wife. — Hames  t,  Castro,  5  Cal. 
109. 

[b]  A  married  woman  may  contract  to  pay 
certain  debts  of  her  husband  as  part  con- 
sideration of  a  tract  of  land. — Sacramento 
Lnmbez  Co.  T.  Wagner,  67  CaL  293,  7  Pac. 
709. 

Fob  Aothokities  Fboic  Otbeb  States: 

See  26  Cent.  Dig.,  eols.  1793-1802,  §§  846- 
853. 

D.   TBADE  OB  BtrSINESa. 

ZV  OEVERAIi,  i  46. 

STATUTORY  PBOVISIONB,  S  4V. 

OAPACITT  TO  TBADE,  |  4S. 

PBOCEEDINOS    TO    BEOOMB    SOLE  TBADEB, 

i  «. 

BIGHTS.  POWERS  AND  LIABILITIES  OV  BOLE 

TRADERS,  f  50. 
BIGHTS  AND  LIABILITIBS  GT  HDSBAHD  OF 

BOLE  TRADES,  |  SI. 

§  46.  In  OeneraL 

[a]  Fact  that  married  woman  Is  a  sole 
trader  and  contracts  debt  raises  presumption 
that  debt  is  contracted  on  account  of  her 
business  as  sole  trader. — Melcher  t.  Euhland, 
S2  CaL  682. 

[b]  The  question  whether  property  pnr* 
ebased  by  a  sole  trader  was  bought  for  ose 
in  her  business  as  sole  trader  is  one  of  fact. 
Camden  t.  Mnllen,  29  CaL  664. 

2  47.  Btatat<n7  Fnnrlslims, 

[a]  The  aet  of  1852  was  designed  to  seenre 
the  rights  of  the  wife  as  the  owner  of  se]^ 
rate  property,  and  only  carries  out  the  in* 
tention  of  the  constitution,  which  bestows 
upon  the  wife  the  full  capacity  to  own  sepa* 
rate  property.  (Per  Burnett,  J.,  dissenting.) 
Onttman  t.  SeanneU,  7  CaL  456. 


[b]  Aet  of   1858   does  not   eonfine  sole 

traders  to  any  particular  trade  or  occupation, 
nor  prohibit  the  husband  from  being  em- 
ployed by,  or  acting  for,  his  wife  in  the  busi- 
ness.— Ghittman  r.  Scannell,  7  Cal.  455. 

[e]  So  far  from  forbidding,  the  law,  by 
the  plainest  implication,  intends  that  the 
capital  invested  by  the  wife  as  a  sole  trader, 
to  the  extent  of  five  thousand  dollars,  may  be 
furnished  by  the  husband. — Guttman  t.  Scan- 
nell, 7  CaL  455. 

[d]  The  aet  in  relation  to  sole  traders  no- 
where says  that  the  property  employed  by 
the  wife  as  a  sole  trader  may  be  furnished 
by  the  husband,  andj  if  so,  protected  from 
his  creditors.  The  third  section  substantially 
declares  that  the  property  invested  in  the 
wife's  bnsiness  must  be  her  separate  prop- 
erty.— Guttman  r.  Scannell,  7  Cal.  455. 

[e]  The  sole  trader  act  does  not  change  the 
marital  relation  farther  than  the  business 
of  the  wife  as  sole  trader. — Saunders  t.  Web- 
ber, 39  Cal.  287,  2  Am.  Bep.  449. 

[f]  The  provision  in  section  3  of  the  sole 
trader's  act  (Stats.  1S62,  p.  lOS),  that  "noth- 
ing contained  in  this  act  shall  be  deemed 
to  authorize  a  married  woman  to  carry  on 
business  ia  her  own  name  when  the  same  is 
managed  or  superintended  by  her  husband," 
was  intended  only  for  the  protection  of  the 
creditors  of  the  husband,  and  to  prevent  col- 
lusion and  fraud  between  husband  and  wife, 
but  not  to  shield  the  wife  from  her  liabil- 
ity as  a  sole  trader. — Porter  r.  Gamba,  43 
CaL  105. 

g  48.  Oapad^  to  ftadai 

[a]  A  finding  that  there  is  fall  eomplianee 
by  a  married  woman  with  StatntM  of  1868, 
page  108,  relating  to  "sole  trader,"  is 
equivalent  to  a  finding  that  she  is  author- 
ized to  carry  on  the  specified  business  in  her 
own  name ;  and  a  wife  cannot  avoid  her 
liability  as  sole  trader  on  the  plea  that  she 
permitted  her  husband  to  manage  and  con- 
trol the  business. — Porter  t.  Gamba,  43  Cal. 
105. 

Fctt  AvTHOBmBS  Taou  Otheb  States: 

See  26  Cent.  Dig.,  cols.  1813-1815,  §S  365, 
367,  868. 

§  49.  Froceedliigi  to  Become  Sola  Tndn. 

[a]  Where  a  married  woman  claims  real 
estate  as  her  sole  and  separate  property,  as 
a  sole  trader,  under  the  provisions  ef  the 
statute  enabling  married  women  to  hold  prop- 
erty on  filing  a  declaration  in  the  county 
record  office  of  her  intention  to  carry  on  a 
business,  describing  it,  in  her  own  name  and 
on  her  account,  the  declaration  failing  to 
state  the  last  two  reqnisites  of  the  statute 
is  insufficient  and  wiU  not  sustain  the  ae- 
tien.~AdamB  t.  Enowlton,  22  CaL  883. 

[b]  A  declaration,  "H.  A.,  resident  of  N., 
and  wife  of  P.  A.,"  hereby  declares  that  she 
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luteods  to  cany  on  tlie  bnaineai  of  hotel 
keeping,  accommodating  boarders  and  lodgers 
in  N.,  and  from  thia  date  will  be  individa- 
ally  responsible,  in  her  own  name,  for  all 
debts  contracted  by  her  on  account  of  her 
aaid  basiness,  that  the  amount  of  money  in- 
Tested  in  said  business  does  not  exceed  five 
thousand  dollars,  was  held  insulBeient,  as 
•gainst  an  execution  creditor  of  the  husband. 
Adams  t.  Knowlton,  28  CaL  283. 

[c]  Declaration  of  a  married  woman  as  a 
sole  trader  which  states  that  her  business 
will  be  "the  buying  and  selling  of  goods, 
wares  and  merchandise"  described  the  busi- 
ness of  a  general  merchant  with  sufficient 
particularity.— Abrama  t.  Howard,  23  CaL 
388. 

[d]  An  affidavit  of  the  publication  of  a 
narried  woman's  declaration  aa  sole  trader, 
which  states  that  the  publication  was  made 
"once  a  week  for  three  weeka,  viz.,  front 
April  26  to  May  SO,  1861,"  ia  anffieient  to 
show  that  the  publication  was  for  three  sno- 
eessive  weeka,  as  the  statute  required.— 
Abrama  t.  Howard,  23  CaL  388. 

[e]  Copy  of  recorded  declaration  aa  wlo 
trader  under  the  act  of  1852,  certified  by  the 
recorder,  does  not  prove  either  the  existence 
or  contents  of  the  originaL— fieading  t.  Mul- 
loi,  31  OaL  104. 

[f]  A  plaintiff  who  would  charge  a  woman 
as  a  wle  trader  on  a  note  and  mortgage 
made  by  her  must  prove  that  she  made  a 
declaration  before  a  magistrate,  and  that  tha 
declaration  so  made  was  duly  recorded.— 
Beading  v.  ICuUen,  31  CaL  104^ 

tgl  It  is  not  essential  that  the  deelaratioa 
as  a  aole  trader,  provided  for  by  the  act  of 
1852,  should  be  published  to  enable  a  mar- 
ried woman  to  do  business  in  her  own  nune. 
Beading      Mullen,  81  Gal.  104. 

[h]  The  aet  of  1852,  relating  to  sole  traders, 
does  not  require  that  the  declaration  therein 
provided  for  shall  be  in  writing,  but  that  it 
shall  be  *'made"  before  a  person  authorized 
to  take  acknowledgments  of  deeds,  and  re- 
corded in  the  office  of  the  county  recorder. 
Held  that,  if  made  orally  before  the  magis- 
trate, he  must  reduce  it  to  writing  and  offi- 
cially certify  the  truth  of  tha  paper.^ — Bead- 
ing V.  Mullen,  31  Cat  104. 

[i]  A  certified  copy  of  the  order  declaring 
a  married  woman  a  sole  trader  is  admissible 
in  evidence,  even  if  in  the  order  the  judge 
uses  the  first  person,  as  though  it  was  made 
by  him  instead  of  the  court,  and  the  oath 
attached  thereto  appears  upon  its  face  to 
have  been  administered  by  the  clerk. — Oaks 
T.  Bodgers,  48  CaL  197. 

Fob  Aiithorities  Fbou  Other  Statbs: 

8eo  86  Cent.  Dig.,  cols.  1822-1827,  §  371. 

I  60.  BigMs,  Powers  and  UablUtles  of  Soto 
Tradezs. 

[a]  The  effect  of  sole  trader's  act  is  to 
make  a  married  woman  a  feme  sole  as  to  tha 
OaL  Digtst.  ToL  8—174 


S articular  business  in  which  she  la  engaged. 
UKune  v.  McGarvey,  6  Cal.  497. 

[b]  Where  a  married  woman,  after  the  fail- 
ure of  her  husband  in  business,  availed  her- 
self of  the  provisions  of  act  of  April  18, 
1852,  authorizing  married  women  to  transact 
business  in  their  own  names,  as  sole  traders, 
the  fact  that  the  trade  or  business  in  which 
she  engaged  was  unsuited  to  her  sex,  or  that 
her  husband  was  employed  therein,  though 
eircumstantial  evidence,  tending  to  establish 
fraud,  would  not  be  eonelnsive. — Outtman  t. 
Scannell,  7  CaL  455. 

[e]  Bamings  of  sole  trader  ue  proteeted 
against  husband  and  his  ereditora.— ^jnttmam 
T.  Scannell,  7  CaL  455. 

[d]  In  order  for  a  married  woman  to  avail 
heTBolf  as  a  sole  trader  of  tha  provirion  of 
the  aet  of  1858,  she  must  in  good  faith  aetn* 
ally  carry  on  the  business  on  her  own  ac: 
count.  If  she  prosecutes  it  on  her  husband's 
account  in  fact,  and  with  a  view  to  shield 
his  or  the  joint  earnings  against  the  rights 
of  existing  or  subsequent  creditors,  she  is 
entitled  to  no  protectioB.. — Hnrlbnrt  t.  Jones, 
25  CaL  225. 

[e]  A  married  woman  who  had  availed  her- 
self of  the  provision  of  the  aet  of  1862  to 
authorize  married  women  to  transact  busi- 
ness in  their  own  names  aa  sole  traders,  and 
had  declared  her  intention  to  conduct  and 
carry  on  the  business  of  keeping  a  public 
hotel  and  a  general  farming  and  ranching 
business  in  her  own  name  and  on  her  own 
account,  could,  under  that  statute,  execute  in 
her  own  name  a  valid  note  for  a  part  of  the 
purchase  money  for  a  tract  of  land  sold  to 
her,  and  could  execute,  without  joining  her 
husband,  a  valid  mortgage  of  the  premises  to 
seeure  such  aote.-~Camden  r.  Mullen,  89  Cid. 
564. 

[f]  WUe  ean  obtain  permlssIoB  to  carry  on 

business  in  her  name  as  sole  trader,  and 
profits  of  such  business  are  her  separate 
property. — Spreckels  v.  Spreckels,  116  Cal. 
348,  58  Am.  St.  Bep.  170,  48  Pae.  888. 

Fob  Authorities  From  Otheb  States: 

See  26  Cent.  Dig.,  cols.  1827-1831,  §  372. 

§  51.   Bights  and  Liabilities  of  Husband  of 
Sole  Trader. 

[a]  Separate  property  of  the  husband, 
though  appropriated  and  nsed  by  the  wife 
in  carrying  on  business  as  a  sole  trader,  is 
liable  for  his  debts,  and  may  be  seized  under 
process  against  him  in  favor  of  bis  creditors. 
Thomas  v.  Desmond,  63  Cal.  426. 

Fen  Authobtfies  Fbou  Otheb  States: 

Be»  86  Cent.  Dig.,  cols.  1836-1889,  S  876. 

E.  TOBT& 

g  68.  Torts  During  Oorertaxe. 

[a]  The  husband's  liability  for  tort  of  his 
wife,  not  done  by  means  of,  or  in  the  nse 
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of,  or  In  the  assertfoii  of  some  ligbt  in  refer- 
ence to,  lier  separate  property,  is  not  changed 
bj  the  fact  that  under  the  statatea  she  may 
have  a  separate  estate,  and  may  manage  it. 
Henley  v.  Wilson,  137  Csl,  273,  70  Pae.  £1, 
58  L.  B.  A.  941. 

Foe  Avthobitibs  Fbom  Othbb  Statis: 

80  L.  B,  A.  521,  note.    See,  also,  26  Cent. 
Pig.,  cola.  1842-1847,  §§  378-3S0; 

V.   WIFE'S  SEPABATE  ESTATa 

A.  What  Constitutes,  §§  53-70. 

B.  Bight!  and  Liabilities  of  Basband,  f  $ 

79. 

C.  Liabilities  and  Charges,  §§  80-80. 

J>.  Conveyaiieea  and  Contracts  to  Convey,  {§ 
00-99. 

A.   WHAT  CONSTITTTTES. 

CONSTITUTIONAL    AND    STATUTOBT  PBOTI- 

8I0NS.   I  58. 
  MEXICAN  LAW,  |  54. 

CBEATION  AND  NATURE  OF  SEPARATE  ES- 
TATE IN  GENERAL,  |  55. 

PROPERTY  OF  WIFE  AT  TIH£  OF  HABBIAOE. 
I  50. 

PROCEEDS  OF  BBPABATB  PBOPESTT,  I  57. 
GIFTS.  I  58. 

PROPERTT  DEVISED    OB    BBQUBATHED  TO 

WIFE,    I  59, 
PROPERTY  INHERITED  BT  WIPE,  |  60. 
PROPERTY   CONVEYED  TO   OR  FOR  USB  OF 

WIFE,  S  61. 
PBOPERTY  ACQUIRED  BT  HUSBAND  IN  TRUST 

FOB  WIFE.    1  S2. 
PBOPEBTT  PUBOHASBD  WITH  WIFE'S  HONEY. 

I  68. 

PBOPERTY  PUBOHASBD  BY  WIFE,  |  64. 
PROCEEDS  OF  WIFE'S  SEPARATE  PBOPERTY. 

f  65. 

EARNINGS  OF  WIFE,    |  60. 

INSURANCE  ON  LIFE  OF  HUSBAND  PAYABLE 

TO  WIFE,  I  67. 
EVIDENCE    AS   TO  0WNEB8HIP— FBESUUP' 

TI0N8  AND  BURDEN  OF  PROOF.  |  6«. 

  ADMISSIBILITY.  |  09. 

—  WEIGHT  AND  BUFFICIENCT,  |  TO, 


9  63.  Oonstltntioiua  aad  SUtntoiy  Pnrrl- 

slona. 

[a]  The  capacity  of  wife  to  hold  separate 
property  is  created  by  the  constitution,  and 
her  title  thereto  depends  upon  the  mode  of 
its  acquisition. — Selover  V.  American  B.  C. 
Co.,  7  Cal.  266. 

[b]  The  filing  of  an  inventory  of  the  sepa- 
rate property  of  the  wife,  as  required  by 
act  of  April  17,  1850,  defining  tiie  rights  of 
husband  and  wife,  was  intended  by  the 
legislature  to  give  notice  of  the  title  or 
claim  of  the  wife,  and  not  of  her  intention 
to  continue  to  assert  her  right. — Selover 
American  Russian  Commercial  Co.,  7  Cal.  266. 

[ftj  Wood's  Digest,  page  4S8,  providing  that 
the  hosband  shall  have  the  entire  manage- 


ment and  control  of  the  common  property, 
with  the  like  absolute  power  of  disposition 
as  of  his  own  separate  estate,  and  the  rents 
and  profits  of  property  of  either  husband  or 
wife  shall  be  deemed  common  property,  un- 
less otherwise  provided  by  the  terms  of  the 
instrument  whereby  the  wife  may  have  ac- 
quired her  separate  property,  is  obnoxious 
to  Constitution,  article  11,  section  14,  pro- 
viding that  all  property  of  the  wife  owned 
by  her  before  marriage,  or  afterward  ac- 
quired by  her  by  gift,  devise,  or  bequest, 
shall  be  her  separate  property,  and  laws  shall 
be  passed  more  clearly  defining  the  rights  in 
her  separate  property;  for  the  statute  by  in- 
direction permits  the  husband  to  appropriate 
ell  of  the  income  of  her  separate  estate. — 
George  V.  Banaom,  15  Cat  322,  76  Am.  Dec 
490. 

[d]  The  legislature  has  not  constitutional 
power  to  pass  a  law  subjecting  the  proceeds 
or  income  of  the  wife's  separate  estate  to 
the  claims  of  the  husband's  creditors. — 
George  Banaom,  15  Cal.  322,  76  Am.  Dee. 
490. 

[e]  The  term  "separate  property,"  in  the 
fourteenth  section  of  article  11  of  the  con- 
stitution, is  used  in  its  common-law  sense, 
and,  by  that  law,  "separate  property" 
means  an  estate  held,  both  in  its  use  and 
in  its  title,  for  the  exclusive  benefit  of  the 
wife. — George  v.  Bansom,  10  CmL  322,  76  An. 
Pee.  490. 

[f]  Bights  of  married  women,  as  to  their 
separate  property  and  their  power  over  it  in 
California,  do  not  depend  alone  on  the  princi- 
ples of  the  common  law,  or  upon  the  doc- 
trines of  courts  of  equity,  but  mainly  upon 
the  constitution  and  statutes  of  the  state.— 
Maclay  t.  Love,  25  Cal.  367. 

Fob  AnTHOBmxs  Fbou  Other  States: 

Se-^arate  property  of  wife,  statutes  dee* 
ienatiog:  76  Am.  Dec.  366,  note.  See, 
a.Bo.  26  Cent.  Dig.,  eels.  1860-1872,  §| 

393-395. 

g  04.   Mezican  Law. 

ta]  Where  the  only  conditions  accompany- 
ing a  grant  of  land  are  that  the  grantee  shall 
build  a  house  thereon  for  his  own  use  with- 
in one  year^  and  pay  the  municipal  fees^  the 
title  acquired  thereto  is  lucrative,  within 
the  meaning  of  the  Mexican  law  provid- 
ing that  property  acquired  by  either  the  hus- 
band or  the  wife  by  lucrative  title  solely  con- 
stitutes the  separate  property  of  the  party 
making  the  acquisition. — Noe  v.  Card,  14  Cal 
676. 

[b]  By  the  Mexican  law  in  force  in  Califor- 
nia before  its  cession  to  the  United  States 
property  acquired  by  either  husband  or  wife 
while  living  together,  by  lucrative  title  solely, 
constituted  the  property  of  the  party  making 
the  acquisition. — Fuller  v.  Ferguson,  26  Cal. 
646. 

[c]  Under  the  Mexican  law,  if  a  husbsnd 
held  real  estate  as  his  separate  properry, 
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wUe^h  lie  lisd  pareliaffed  with  money  earned 
by  his  wife,  he  conld  divide  the  land  with 
her  in  discharge  of  hia  obligation,  arising 
fiom  her  having  earned  the  purchase  money, 
and  she  would  hold  her  part  as  her  sole  and 
separate  property. — ^Fuller  t,  ferimson.  26 
CaL  646.  ^ 


§  65.  Oreatioii  and  Nature  (tf  Separate  Es- 
tate la  OmeraL 

fa]  Under  Practice  Act,  property  owned  by 
the  wife  before  marriage,  and  that  acquired 
afterward  by  gift,  bequest,  devise,  or  de- 
scent, shall  be  her  separate  propertrv—^uy- 
der  T.  Webb,  3  Cal.  83. 

[b]  Property,  to  be  the  wife's  separate 
estate,  must  have  been  conveyed  to  her  be- 
fore marriage,  or,  if  afterward,  it  mast  have 
been  by  gift,  devise  or  descent. — Bessie  r. 
Earle,  4  CaL  200. 

[e]  All  property  which  can  be  shown  by 
satufaetory  testimony  to  belong  to  the  sepa- 
rate estate  of  the  wife,  whether  real,  per- 
sonal, or  mixed,  and  all  the  rents,  iuues, 
profits,  and  increase  thereof,  are,  under  sec- 
tion 14  of  article  11  of  the  constitution, 
sacred  to  the  use  and  enjoyment  of  the  wife, 
and  cannot  be  held  to  answer  for  the  debts 
of  the  husband. — Lewis  v.  Johns,  24  CaL  98, 
85  Am.  Dec  49. 

[C]  Separate  property  of  husband  or  wife 
is  that  which  is  held,  both  in  its  use  and  in 
its  title,  for  the  exclusive  benefit  of  the 
spouse  holding  the  same. — ^Kiaemer  Srae- 
mer,  52  Cal.  302. 

[e]  Property  acqnired  by  gift,  bequest,  de- 
vise, or  descent  with  Its  rents  and  profits 
is  separate  property. — Schuyler  v.  Broughton, 
70  Cal.  284,  11  Pac.  719. 

[f]  In  dealings  between  husband  and  wife 
intention  of  parties  governs  in  determining 
whether  conveyance  to  wife  vests  title  in 
her  as  her  separate  property. — Plournoy  v. 
Flournoy,  86  Cal.  294,  21  Am.  St.  Bep.  39, 
24  Pac  1012. 


(  66.  Property      Wfe  at  Time  of  MtttA- 
age. 

[a]  No  legal  or  beneficial  interest  in  the 
use  or  enjoyment  of  the  wife's  separate  prop- 
erty passes,  by  the  fact  of  marriage,  to  the 
husband,  and  the  wife's  right  of  property 
in  the  same  is  as  complete  after  marriage  as 
while  a  feme  sole. — ^Lewia  v.  Johns,  24  CaL 
98,  86  Am.  Dec  49. 

[b]  Where  an  unmarried  woman,  after  ae- 
quiring  an  initiatory  right  to  pre-empt  cer- 
tain public  land  of  the  United  States,  mar- 
lieSf  and  daring  her  marriage  pays  the  gov- 
ernment price  for  the  land  and  receives  a 
patent  therefor,  the  property  so  acquired  bo- 
comes  her  separate  estate.  And  this  result 
follows  whether  the  money  paid  to  the  gov- 
ernment belonged  to  the  community  or  was 
acquired  by  hSt  in  consideration  of  the  sale 


of  a  portion  of  the  land. — ^Harris  v.  Harris. 
71  Cal  314,  12  Pac  274. 

[c]  Land  conveyed  to  woman  before  mar- 
riage is  her  separate  property,  and  quitclaim 
deed  thereof  made  to  her  after  marriage  does 
not  change  its  character. — Maguire  T.  Do 
Promery,  76  Cal.  403,  18  Pac.  410. 

[d]  Equitable  interest  in  land  before  mar- 
riage makes  it  wife's  separate  property, 
though  legal  title  is  acquired  after  marriage. 
Morgan  v.  Lones,  80  Cal.  318,  22  Pac.  253. 

[e]  Property,  title  to  which  is  initiated  before 
marriage,  though  not  consummated  by  con- 
veyance from  sources  of  paramount  title  till 
after  marriage  is  separate  property.— Boody 'a 
Estate,  119  CaL  406,  61  Pac  034. 

FOB  AvTHOKrnxs  VBoii  Othkb  Statu: 

81  C.  C.  A.  40,  note.  See  26  Cent  Dig., 
cols.  1898  1901,  §S  408-412:  cols.  1978- 
1086,  IS  449-452. 

I  67.  Proceeds  of  B^arate  Proper^.  ' 

[a]  Where  separate  property  has  undergone 
mutations,  and  assumed  other  conditions,  it 
must  be  clearly  traced  and  located  to  retain 
its  character  of  separate  property. — Dimmick 
V.  Dimmick,  95  CaL  323,  30  Pac.  547,  548. 

§  68.  Gifts. 

[a]  A  mother  made  a  deed  to  her  children 
"for  and  in  consideration  of  the  natural  love 
and  affection  which  I  have  and  bear  to  my 
said  children,  and  for  the  further  sum  of  five 
dollars,  to  me  in  hand  paid  at  and  before 
the  sealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged, 
have  granted,  bargained,  sold  and  conveyed." 
Held,  that  the  deed  upon  its  face  imported  a 
gift,  and  conveyed  a  separate  estate  to  the 
grantees,  under  the  constitution  and  statutes 
relating  to  the  separate  property  of  married 
women. — Peck  v.  Vandenberg,  30  Cal.  11. 

[b]  When  a  husband  has  made  a  gift  of 
land  to  his  wife,  and  afterward  erected  a 
house  on  the  land  with  community  funds,  the 
wife,  as  owner  of  the  lot,,  is  the  owner  of  the 
bouse,  in  the  absence  of  an  agreement  suffl 
cient  to  pass  the  title  to  the  konse  alone. — 
Feck  T.  Bmnunagim,  31  CaL  440,  89  Am.  Dec 
195. 

[c]  Property  paid  for  by  husband  and  out  of 
community  funds,  and  directed  to  be  con- 
veyed to  wife  as  gift,  becomes  her  separate 
l^roperty. — Jackson  v.  Torrence,  83  Cal.  529,  28 

[d]  Under  Civil  Code,  section  162,  provid- 
ing that  1^1  property  acquired  by  the  wife 
after  marriage  by  gift,  bequest,  devise,  or 
descent,  with  the  rents,  issues,  and  profit? 
thereofj  is  her  separate  property,  where  a  deed 
conveying  realty  to  the  wife  rei^ites  that  it  is 
made  in  consideration  of  one  dollar,  and  ex- 
change for  a  certain  lot,  which  lot  was  the 
separate  property  of  her  husband,  owned  by 
him  before  marriage,  and  it  appears  that  such 
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deed  was  made  with  the  husband's  consent, 
the  wife  takes  such  realty  as  her  separate 
property,  the  transaetion  operating  as  a  gift 
to  her.— Hamilton  v.  Hobbar^  134  CaL  603. 
6S  Pae.  321,  judgment  affirmed,  66  Pae.  860. 

[e]  Property  pnrehased  with  community 
funds  with  express  purpose  on  husband 'apart 
of  making  gift  to  wife,  and  deeded  to  her 
alone  as  her  separate  pr<merty,  vests  in  her 
as  such.— Arklfl  t.  Bee£e,  141  CaL  460-46JL  74 
Pac.  1033. 

FOB  AtPTHORinES  VEOK  OTHD  STATES: 

See  26  Cent  Dig.,  cola.  1901-1911,  §S  418- 


S  S9.  Ttvfnt^  Darlsad  m  Baqnesthed  to 
Wife. 

[a]  Ifoney  received  by  bequest  during  cov* 
erture  is  wife's  separate  property,  notwith- 
standing  joint  power  of  attorney  to  collect.— 
Nougnes  v.  Douglass,  11  Cal.  71. 

F(nt  AuTHOBinis  raoH  Otheb  states: 

See  26  Cent.  Dig.,  cols.  1911-1921,  « 
418-421. 

J  60.   Property  Inherited  by  Wife, 

^a]  Property  acgnired  by  descent  by  a  raar- 
ned  woman  in  this  state  before  its  ceBstoo  to 
the  United  States  became  her  separate  prop- 
erty, under  the  Mexican  law. — Bacouillat  T. 
San  Sevain,  32  Cal.  376. 

For  AXTTHOBmss  noK  O^raEB  States; 

See  26  Cent.  Dig.,  cols.  1922-1924,  §{  428, 
423. 


{  61.  Prop«r^  OmiTflyed  to  or  for  Use  of 

Wife. 

[a]  A  deed  to  a  wife,  made  by  a  person 
ether  than  the  husband,  for  a  valid  considera- 
tion paid  to  the  grantor  by  the  husband, 
which  conveys  the  property  to  the  wife,  "as 
her  separate  property,  and  to  and  for  her  sole 
and  separate  use,"  constitutes  the  premises, 
in  law,  the  separate  estate  of  the  wife.— 
Swain  V.  Duane,  48  Cal.  358. 

[b]  A  deed  of  land,  made,  at  the  purchaser's 

request,  to  his  wife,  she  executing  notes  and 
a  mortgage  thereof  to  the  vendor  to  secure 
the  purchase  money,  does  not  constitute  the 
land  community  property,  within  the  code, 
section  367,  exempting  community  property 
from  liability  for  her  contraeta. — Bemington 
V.  Higgins,  54  Cal.  620. 

[c]  Where  a  deed  of  land,  purporting  to  be 
for  a  valuable  consideration,  but  which  is 
silent  as  to  the  source  of  the  consideration, 
u  made  to  a  married  woman,  a  recital  therein 
that  the  conveyance  is  "for  separate  es- 
tate,'and  her  sole  and  separate  use,  benefit, 
and  behoof,"  does  not  indisputably  establish 
a  separate  property  in  the  grantee. — ^MeComb 
V.  Spangler,  71  Cal.  418,  12  Pac.  347. 

[d]  Community  or  separate  property  eon- 
T^ed  by  husband  to  wife  becomes  her  sepax- 


ate  property. — Carter  v.  McQuade,  83  CaL  278, 
23  Pa«.  348. 

[e]  Land  deeded  to  a  married  woman  in  ex- 
change for  other  land  owned  by  ber  becomes 
her  separate  property. — Sanchez  v.  Grace 
Methodist  Episcopal  Chnreh,  114  CaL  295,  4« 

S. 

[f ]  A  deed  made  by  a  third  person  to  a  wifo 
at  the  husband 's  request  vests  in  her  the  prop- 
erty as  her  separate  property,  in  the  absence 
of  evidence  of  a  contrary  intention. — Alf erits 
T.  Arrivillaga,  143  CaL  646,  77  Pac  567. 

Fob  AuTHOBmEs  fbou  Othkb  States: 

Deeds  to  married  women,  whether  ean 
vest  property  as  separate  estate  or  cre- 
ate a  presumption  that  it  so  vested: 
96  Am.  Dee.  423,  note.  See,  also,  26 
Cent.  Dig.,  cols.  1024-1942,  §§  424-429. 

$  62.  Property  Acquired  by  Husband  In 
Trust  for  Wife. 

[a]  Where  a  husband  used  his  wife's  prop- 
erty to  redeem  pledged  notes  and  mortgages 
which  were  common  property,  and  then  as- 
signed them  on  a  secret  trust  to  himself,  be 
became  a  trustee  for  his  wif«. — Qreiner  v. 
Greiuer,  58  Cal.  115. 

[b]  Money  of  wife  deposited  with  husband 
and  mingled  by  him  with  the  moneys  of  other 
persons  in  his  possession,  does  not  lose  its 
character  as  her  separate  money.  In  such  a 
ease  the  husband  becomes  the  agent  and 
trustee  of  the  wife,  and  not  merely  her  debtor. 
Property  purchased  in  her  name  and  at  her 
request  by  the  husband  acting  as  her  agent, 
and  paid  for  out  of  her  portion  of  the  common 
fund  thus  created,  is  ber  separate  property.— 
Moore  v.  Jones,  63  Cal.  12.  . 

[c]  Where  a  governmental  grant  of  lands 
is  made  to  a  husband,  who  before  petition  to 
the  land  commissioner  for  confirmation  con- 
veys it  to  his  wife,  the  land  becomes  her 
separate  property,  and  the  husband  has  no 

gower  to  alienate  it. — ^Butler  t.  Oosling,  ISO 
al.  422,  62  Pac.  S96. 

Ttm  Authobitiis  Fwom  Otheb  States: 

Bee  26  Cent.  Dig.,  cols.  1942-1958,  {{  430- 
484. 

§  69.  Propwtj    Fnzeliawd    with  Wlfa*s 

Money. 

[a]  If  the  husband  purchases  real  estate 
With  the  separate  property  of  the  wife,  but  i 
takes  the  conveyance  to  himself,  the  land 
thus  purchased  ia  the  separate  property  of  the 
wife,  as  between  husband  and  wife. — ^Bicb  v. 
Tubbs,  41  CaL  34. 

[b]  Beal  properly  purchased  In  this  state 
durmg  coverture  with  money  which  was  the 
separate  property  of  the  wife  is  also  her 
separate  property. — ^Kraemer  t.  Kxmsmer,  58 
CaL  302. 

[c]  Property  acquired  with  wife's  separat* 
property  oecomes  separate  property. — Gage  T. 
Downey,  79  CaL  153,  21  Pae.  856. 
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[d]  Property  parehased  by  wife  partly  with 
her  separate  funds  and  partly  with  eom- 
niukity  property,  beeomei  partly  separate  and 
partly  eommuDity  property. — ^Lorine  v.  Stnart. 
79  CaL  802,  21  Pae.  SsL  ' 

[e]  Where,  at  the  time  of  the  marriage,  the 
wife  eontriboted  to  the  business  from  her 
separate  property  all  the  stock  and  capital 
except  a  few  goods  put  in  by  the  btisbaud, 
and  the  stock  on  hand  at  his  death  ia  less 
than  the  amoant  of  her  original  inveBtment, 
it  is  her  separate  property. — ^Walsh  r.  Walsh. 
84  CaL  101,  28  Pae.  1090. 

[f]  Pn^erfy  purchased  dnring  marriaee 
with  money  acqnired  before  marriage  is 
separate.— Boody's  Estate,  119  CaL  405,  SI 
Pae.  634.  ' 

Fob  Authorities  Feom  Otheb  States: 

See  20  Cent  Big.,  cols.  1958-1970,  §S  43S- 


S  64.  Piuywty  PmChasad  by  Wife. 

[a]  Where  land  is  deeded  to  a  wife  and 
paid  for  ont  of  her  separate  estate,  a  mort- 
gage on  it  made  by  a  grantee  of  the  husband 
will  be  set  aside  as  a  eloud  on  her  title,  al- 
though the  mortgagee  had  no  notice  other 
than  that  derived  from  the  record  of  the 
deed  to  the  wife,  that  she  had  paid  the  pur- 
chase money,  and  sach  deed  did  not  show  from 
whom  the  consideration  moved. — Bamsdell  r. 
FoUer,  28  CaL  87,  87  Am.  Dec  103. 

[b]  Fact  that  haaband  advances  wife  money 
to  obtain  legal  title  to  her  separate  land  held 
under  equitable  title  does  not  deprive  it  of 
its  character  as  separate  property  of  wife.— 
Morgan  t.  Lones,  80  Gal.  319,  22  Pac.  253. 

[e]  Property  purchased  by  wife  partly  with 
money  borrowed  from  husband  and  partly 
with  sepUftte  funds  is  separate  property. — 
Flonmoy  t,  Ploumoy,  86  Cal.  292,  293,  21 
Am.  St.  B^.  89,  24  Pae.  1012. 

rd]  Yelnntary  payment  by  husband,  without 
infe's  knowledge,  of  balance  due  on  property 
purchased  by  wife  as  her  separate  estate  does 
not  convert  it  into  community  property. — ■ 
Floomoy  v.  Flourney,  86  Cat  293,  21  Am.  St. 
Bep.  89,  24  Pao.  1012. 

[e]  In  an  action  to  quiet  title  it  appeared 
that  a  husband  purchased  property  with 
community  funds,  and  that  his  wife  filed  a 
declaration  of  homestead  thereon;  that  the 
husband  then  conveyed  the  premises  to  his 
wife  ae  a  gift;  that  aubsequently  he  wished 
to  sell  the  land,  but  the  wife  refused  to  join 
in  a  deed  unlets  he  paid  her  one-half  the  pro- 
eeeds  of  the  sale;  that  they  conveyed  the 
premises  by  joint  deed,  and  one-half  the  pro- 
ceeds were  paid  to  the  wife  by  the  husband 'i 
consent;  that  out  of  this  money  the  wife  pur- 
chased the  property  in  controversy.  Held, 
that  the  joint  conveyance  was  an  abandon- 
ment of  the  homestead,  under  Civil  Code,  sec- 
tion 1243,  and  the  proceeds  paid  to  the  wife, 
and  the  premises  purchased  with  them,  became 
her  separate  property.— Oaka  ▼.  Oaksi  94  CaL 
66,  S9  Pae.  880. 


[f]  Where  a  married  woman,  with  her  own 
funds,  establishes  a  boarding-house,  and  with 
the  proceeds  thereof  mingles  a  monthly  al- 
lowance from  her  huaban^  uid  it  ia  not  ap- 
parent whether  the  furniture,  etc.,  of  the  bouse 
is  purchased  with  her  own  money  or  with  that 
furnished  by  her  husband,  but  her  husband 
has  nothing  to  do  with  the  business,  and  by 
their  actions  and  declarations  both  show  that 
they  considered  the  business  hers  alone,  and 
ne  question  is  raised  as  to  the  rights  of  the 
husband's  creditors,  the  furniture  of  sueh 
house  must  be  deemed  to  be  her  separate 
property. — Dipfendorflf  v.  Hopkins,  95  CaL 
843,  28  Pac.  265,  30  Pac.  549. 

[gl  Where  it  appears  that  the  property 
was  purchased  by  the  wife  as  and  for  her 
separate  property,  with  the  consent  of  the 
husband,  and  that  the  husband  paid  no  part 
of  the  purchase  price,  the  mere  fact  that 
the  husband  joined  with  the  wife  in  a  note 
and  mortgage  to  secure  a  part  of  the  pur- 
chase price,  where  he  paid  nothing  on  ac- 
eount  thereof,  does  not  rebut  the  deduction 
that  it  was  the  separate  property  of  the  wife. 
Heney  v.  Pesoli,  109  Cal.  53,  41  Pae.  819. 

[b]  A  lialf-interest  in  a  horse  purchased 
by  the  wife  with  funds  given  by  the  hus- 
band to  her  daughter,  and  borrowed  by  her 
from  the  daughter,  and  in  another  horse  pur- 
chased with  the  earnings  of  the  first,  con- 
stitutes the  separate  property  of  the  wife- 
Williams  T.  Tarn,  131  Cal.  64,  63  Pae.  133. 

[i]  A  husband  and  wife  may  agree  together 
that  property  purchased  by  the  wife  and  con- 
veyed to  her  in  1880  shall  be  regarded  as  her 
separate  property,  where  there  were  no  cred- 
itors to  be  affected  by  the  agreement;  and 
■neh  agreement  may  be  shewn  by  the  state- 
ments of  each  made  in  the  presence  of  the 
other.— Hoeek  t.  Oreif,  142  Cal.  119,  75  Pae. 
670. 

FOE  Authorities  rsoif  Othbe  States: 

See  26  Cent.  Dig.,  eola.   1970-1977,  §S 
442-448. 

S  65.  Proemds  of  Wife's  Separata  Property. 

[a]  If  the  wife's  separate  property  is  sold, 
the  proceeds  of  the  sale  are  also  her  separate 
property.— Beandry  v.  Felch,  47  Cal.  183. 

[b]  Money  realized  from  mortgage  on  wife's 
separate  property  is  her  separate  property. — 
Floumoy  t.  Flournoy,  86  Cat.  293,  21  Am.  St. 
Bep.  89,  24  Pae.  1012. 

{  66.   Earnings  «f  Wife. 

[a]  Under  code,  section  168,  a  wife's  earn- 
ings are  not  liable  for  her  husband's  debts. — 
Finnigan  v.  Hibemia  Savings  etc.  Soc,  63 
Cal.  390. 

[b]  Where  husband  leaves  wife  without  in- 
tention to  return,  earnings  of  wife  during  his 
absence  are  her  separate  property. — Loring  v. 
Stuart,  79  CaL  201,  202,  21  Pac.  651. 

Fob  AVTHonxns  Fboh  Othee  States: 

Bee  26  Cent.  Dig.,  eols.  1999-2011,  §§  459- 
464. 
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§  67.  Insurance  on  life  of  Hns1»nd  FayaUe 
to  Wife, 

[a]  An  insnrancepoliey  on  life  of  husband, 
made  payable  to  wife,  her  executors,  aJmiu- 
istrators,  or  assigns,  is  the  separate  property 
of  the  wife,  and,  upon  her  death,  before  the 
death  of  her  husband,  the  husband  becomea 
entitled  thereto,  only  as  the  heir  of  the  wife. 
Crowe  V.  Dobbel,  105  Cal.  350,  38  Pac  967. 

§  68.   ETldence  as  to  Owneralilp— Pnmiiv- 
tlons  and  Burdm  of  Proof. 

[a]  Prima  facie  the  real  estate  conveyed  to 
the  wife  during  coverture  would  go  to  her 
husband;  and,  to  maintain  her  title,  she  would 
have  to  bring  herself  by  proof  within  the  stat- 
ute exception  that  she  was  a  sole  trader  and 
acquired  the  property  iu  accordance  with  the 
provisions  of  the  statute. — Alvenon  Jones, 
10  Cal.  9,  70  Am.  Dee.  689. 

[b]  Money  borrowed  upon  the  seenrity  of 
the  separate  real  estate  of  one  of  the  spouses 
will,  in  the  absence  of  any  showing  to  the 
contrary,  be  treated  as  the  separate  prop- 
erty of  the  party  owning  the  real  estate.— 
Heney  t.  Pesoli,  109  Cal.  53,  41  Pac.  819. 

[c]  By  a  grant,  bargain,  and  sale  deed  from 
the  husband  to  the  wife,  expressing  a  money 
consideration,  tbe  wife  presumptively  becomes 
seised  of  the  land  as  of  her  separate  estate.— 
Ions  T.  Harbison,  112  CaL  260,  44  Pae.  572. 

[d]  A  eonveyance  of  property  to  a  married 
woman  by  deed,  reciting  that  it  is  conveyer' 
"as  the  separate  estate  of  the  grantee," 
prima  facie  makes  it  her  separate  property. — 
Banches  v.  Orace  Methodist  Episcopal  Church, 
114  CaL  296,  46  Pae.  2. 

te]  The  burden  ia  on  the  party  claiming  that 
property  acquired  by  either  husband  or  wife 
after  marriage  is  separate  property,"  to  prove 
it  by  satisfactory  evidence. — Davis  v.  Oreen, 
122  Cal.  364,  55  Pae.  9. 

[f]  A  note  and  mortgage  ezeented  to  a  de- 
ceased testatrix  are  presumed  to  be  her 
separate  property;  but  such  presumption  w 
disputable,  and  the  court  may  receive  evi- 
dence to  show  that  they  were  CQmmon  prop- 
erty, and  not  subject  to  administration  in 
the  wife's  estate;  and  if  the  court  so  flnds, 
upon  suflBcient  evidence,  tbe  property  is  not 
subject  to  administration  or  distribution  as 
any  part  of  the  wife's  estate,  but  is  prop- 
erly left  to  the  legal  control  of  the  husband. — 
Young,  Estate  of,  123  CaL  337,  56  Pae.  1011. 

[g]  Possession  by  a  wife  of  land,  either  sev- 
erally or  jointly  with  her  huBband,_  is  prima 
facie  proof  of  her  ownership. — ^Hewitt  v.  San 
Jacinto  stc.  Irr.  Dist,  124  CaL  186,  56  Pac. 
803. 

[h]  The  burden  of  proof  is  upon  a  donee  of 
the  deposit  claiming  under  the  husband, 
without  consideration,  to  show  affirmatively 
that  the  husband  had  acquired  a  title  to  what 
had  been  the  wife's  separate  prc^erty,  and 
that  it  had  ceased  to  be  snch.— Denij»n  t. 
HibemlA  SaT.  «te.  Soe.,  127  CaL  187,  69  Fatt. 
889. 


[i]  A  contract  to  purchase  Is  sot  within 

Civil  Code,  section  164,  providing  that,  when 
property  is  conveyed  to  a  married  woman  by 
an  instrument  in  writing,  tbe  presumption  is 
tbat  tbe  title  is  thereby  vested  in  her  as  her 
separate  property. — Peiser  v.  Bradbury,  138 
Cal.  570,  72  Pac.  165. 

[j]  The  further  provision  in  such  section 
that  tbe  presumption  above  stated  "is  con- 
clusive in  favor  of  a  purchaser  or  encam- 
brancer  in  good  faith  and  for  a  valuable  con- 
sideration,*' means  that  it  is  conclusive  only 
in  favor  of  such  a  purchaser  or  encumbrancer. 
Peiser  v.  Bradbury,  138  CaL  570,  72  Pae.  165. 

[k]  Under  the  express  provisions  of  Civil 
Code,  section  164,  property  conveyed  to  a 
married  woman  by  an  instrument  in  writing  is 
presumed  to  be  her  separate  property — Al- 
feritz  v.  Arrivillaga,  143  Cal.  646,  77  Pac.  657. 

[1]  Evidence  on  the  issne  whether  property 
conveyed  to  a  married  woman  is  her  separate 
property  or  is  community  property  examined, 
and  held  insufficient  to  overcome  the  presump- 
tion created  by  Civil  Code,  section  164,  that 
it  is  her  separate  property. — Alferitz  v.  Ar- 
rivillaga, 14§  Cal.  646,  77  Pac.  657. 

Fitt  AxTTHosiTiEs  Fboh  Otheb  States: 

See  26  Cent.  Dig.,  cols.  2019-2035.  §§  471- 
488. 

g  69.   AdnlnibiUty. 

[a]  When  the  husband  purchases  an  estate, 
pays  for  it  out  of  the  common  property,  and 
causes  it  to  be  conveyed  to  tbe  wife  by  a 
deed  of  bargain  and  sale,  with  intent  tbat 
it  shall  become  her  separate  property,  it  oper- 
ates as  a  gift,  from  the  husband  to  the  wife; 
and  although,  prima  facie,  such  deed  makes  it 
eommon  property,  yet  the  wife  may  show  by 
extrinsic  evidence  tbat  it  was  intended  as  a 
deed  of  gift,  and  that  it  ii  her  separate  prop- 
erty.—Higgina  T.  Higgina,  46  Cal.  359. 

[b]  For  the  purpose  of  showing  that  the 
money  used  in  malting  the  purchase  was  the 
separate  money  of  tbe  wife,  declarations  of 
the  husband  made  prior  to  the  conveyance 
by  him  are  competent  evidence. — Moore  v. 
Jones,  63  Cal.  12. 

[c]  In  an  action  by  a  married  woman  to 
recover  personalty  a  schedule  of  the  wife's 
separate  property  filed  and  recorded  under 
sections  165  and  166  of  the  Civil  Code  is 
admissible  in  evidence  to  prove  her  title. — 
Shumway  v.  Leakey,  67  Cal.  458,  8  Pac.  12. 

[d]  A  recital  in  a  deed  given  by  a  wife  that 
the  property  conveyed  is  the  separate  property 
of  the  wife  is  not  evidence  that  sneh  was  the 
fact,  aa  against  the  husband. — ^Lewis  v.  Bonu, 
122  CaL  358,  65  Pac.  132. 

Tern  AUTHOBinxs  Fboh  Otheb  States: 

See  26  Cent.  Dig.,  cols.  2035-2038,  ^ 
486. 

I  70.   Weight  and  Sofflcieney. 

[a]  Where  deed  to  a  married  woman  recites 
that  the  ooDsideratioB  is  paid  by  anothsr, 
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foi  her  ezcIuBiTfl  benefit,  the  deed  prima  facie 
creates  a  separate  estate  in  her. — ^Morrison  v. 
WUBon,  13  Cal.  494,  73  Am.  Dec  693. 

[b]  "The  eamingi  and  aeenmnlatlona"  of 
the  wife  living  separata  from  her  husband 
are  her  separate  property  (Civ.  Code,  see, 
109);  but  the  fact  that  a  note  and  mortgage 
were  given  by  a  wife  while  living  apart  from 
her  husband  does  not,  of  itself,  prove  that  the 
lands  desoribed  in  the  mortgage  were  her 
Mparate  propertj.— -MeConb  v.  Spangler,  71 
Cal.  418,  la  Pao.  847. 

[o]  The  presnmptiou  that  property  eonveyed 
to  the  wife  sinee  the  amendment  of  section 
164  of  the  Civil  Code  is  her  separate  prop- 
erty is  strengthened  by  showing  that  the 
wife  advanced  part  of  the  purchase  money 
from  her  separate  estate,  and  by  her  own 
testimony,  and  proof  of  the  declarations  of 
her  husband  at  the  time  of  the  purchase,  that 
■he  was  purchasing  it  for  herself  and  was 
ffoing  to  pay  for  it,  and  that  she  eonid  have 
ft;  and  such  testimony  is  snfBcient  to  support 
a  finding  that  the  property  was  the  separate 

Sroperty  of  the  wife.— Henw  t.  PesoQ,  109 
al.  53,  41  Pac.  819. 

[d]  The  fact  that  assessment  lists  against 
property  standing  in  name  of  a  wife,  made  out 
to  the  wife,  are  sworn  to  by  the  husband,  does 
not  constitute  an  admission  that  the  property 
belongs  to  the  separate  estate  of  the  wife. — 
Lewis  V.  Bums,  122  Cal.  358,  55  Pac.  132. 

[e]  On  an  issue  whether  certain  property 
taken  under  an  execution  against  a  husband 
was  the  property  of  hie  wire,  evidence  con- 
sidered, and  held  sufficient  to  sustain  a  find- 
ing that  it  was  the  wife's. — Blehey  r,  Haley, 
138  Gal.  441,  71  Pae.  499. 

[f]  A  woman  at  the  time  of  her  marriage 
owned  two  parcels  of  real  estate.  One  of  the 
lots  was  thereafter  sold  for  two  thonsand  dol- 
lars, and  five  dajs  later  eighteen  hundred  dol- 
lars were  deposited  with  the  treasurer,  of  a 
eollege  to  the  credit  of  the  husband  or  wife. 
Subsequently  this 'deposit  was  withdrawn,  and 
on  the  same  day  seventeen  hundred  dollars 
were  deposited  in  a  bank  to  the  credit  of  the 
husband  or  wife.  Later  she  conveyed  the 
other  lot  for  over  six  thousand  dollars  cash, 
and  three  days  later  thirteen  hundred  dollars 
were  deposited  in  the  same  bank  in  the  same 
manner.  There  were  no  other  deposits.  After 
the  wife's  death,  the  deposits  were  withdrawn, 
and  redeposited  to  the  credit  of  the  husband 
or  a  third  person.  Held  sufficient  to  support 
a  finding  that  the  money  on  deposit  was  the 
iriie's  separate  proper^. — Freese  v.  Hibemia 
Savings  etc.  Soe.,  139  Cal.  392,  73  Pae.  172. 

[g]  Evidence  in  an  action  by  a  widower 
against  his  daughter  to  recover  realty  devised 
to  her  by  the  deceased  wife  held  to  sustain 
a  finding  that  the  land  was  the  wife's  sep- 
arate property,  and  not  community  property. 
Arkle  v.  Beedie,  141  Cal.  459,  74  Pae.  1033. 

[h]  Evidence  held  sufficient  to  justify  find- 
ing that  property  conveyed  to  a  wife  after 
her  marriage  was  taken  by  her  as  separate 

froperty.— Hoeck  T.  Oreif,  148  CaL  119,  75 
•ac.  670. 

[1}  In  an  action  to  quiet  title,  oTidence  ex- 
led  and  held  to  show  that  a  married 


aiir^iff' 


woman  acquired  title  to  devise  during  eo- 
▼erture,  so  that  it  was  her  separate  property, 
inder  Civil  Code,  section  168. — ^Bell  t.  Wnnaa. 
147  Cal.  514,  82  Pac  39. 

Fob  AuTHoaims  Fioii  Othb  States: 

See  26  Cent  Dig„  cols.  20S8-20S0,  SS 
487-494. 

B.   BiaHTS  AND  LZABIUTIE8  OF  HUB- 
BAND. 

8TATUTOEY  PROTIBIONB,  |  71. 
BIQHT  TO  POSSESSION  OB  OOC0PATION,  |  78. 
POWBB  TO  HAKAOB  OB  OONTBOL.  |  78. 
SlTBSTITUnON  OF  TRUSTEE,  {  74. 
AUTHOBITT  AS  WIFE'S   AGENT  OB  ATTOB- 

NEY,  f  76. 
SEBTtOES  OF  HUSBAND,  |  76. 
SUPPORT  OF  HUSBAND,  |  77. 
IUPB0VEUENT8   BT   HUSBAND,    |  78. 
AOOOUNTABILITY  FOB  FSOPEBTT    ADD  IN- 

OOUE,  S  79. 

g  71.   Statutory  Provisions. 

[aj  Our  statute  does  not  dispense  with  inter- 
position of  trustees  to  protect  the  wife,  ex- 
cept with  respect  to  the  property  specified  in 
the  Practice  Act.  In  all  other  respects,  the 
common  law  remains  unaltered,  and  the  wife 
may  resort  to  trustees  for  all  purposes  of 
secnril^.— Snyder  r.  Webb,  8  Cal.  83. 

§  72.  Bight  to  Possession  m  Occupation. 

[a]  A  husband  is  entitled  to  possession  of  his 
wife 's  property  during  marriage. — Mahone  T. 
Grimshaw,  20  Cal.  175. 

Fob  AnrHOBinxs  Fbok  Othkb  Statos: 

See  86  Cent.  Dig.,  cols.  8063-8066,  508- 
Sll. 


g  73.  Power  to  Manage  or  OontnL 

[a]  The  right  of  the  husband,  under  the 

statute  defining  the  rights  of  husband  and 
wife,  to  control  and  manage  the  separate 
property  of  the  wife,  does  not  carry  with  it 
the  right  to  sell  the  wife 's  personal  property. 
O  'Brien  v.  Foreman,  46  Cal.  80. 

Fob  AtTTHOBiTiES  Fboh  Othib  States: 

See  26  Cent.  Dig.,  cols.  8066-2075,  88  612- 

523. 

§  74.  Bnbetltntion  of  Trustee. 

[a]  If  the  wife  have  any  just  cause  to  ap- 
prehend that  her  husband  will  mismanage 
or  waste  her  separate  property  she  has  her 
remedy  by  application  to  the  district  court 
for  the  appointment  of  a  trustee  to  take 
charge  of  and  manage  the  same. — ^Mahone  v. 
Oximshaw,  80  CaL  175. 

S  75.  Anthoxlty-  as  wife's  Agent  or  Attor- 
ney. 

[aj  Where  the  wife  exeevted  and  delivered 
to  defendant  a  deed  of  her  Mparate  propertj 
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in  coBsideration  of  hii  promise  to  pay  her  flve 
baodred  dollars,  and  sues  for  tbe  money, 
alleging  that  it  has  not  been  paid,  and  that 
she  has  never  consented  orally  or  in  writing 
that  her  hasband  might  receive  or  use  it, 
held,  that  although  his  nonjoinder  as  plaintiff 
is  not  ground  of  demorrer,  BtUl,  if  the  money 
has  been  paid  to  him,  the  faet  may  constitute 
a  defense  to  the  action. — ^Kays  t.  ^elan,  19 
CaL  128. 

[b]  A  husband,  who  has  no  anthority  from 
the  wife,  cannot  grant  a  right  to  baild  a  dam 
and  make  a  ditch  in  a  creek  bordering  on  her 
land,  and  the  wife  is  not  bound  to  allow  the 
maintenance  of  a  dam  in  the  creek  upon  her 
property  against  the  construction  of  which 
she  has  protested,  nor  to  allow  the  appropria- 
tion of  water  to  which  she  is  entitled  by 
means  of  such  dam. — Mesnager  v.  Englehardt, 
108  CaL  68,  41  Pae.  20. 

[c]  A  husband  made  a  deed  of  trust  of  cer- 
tain land  to  secure  his  debt.  He  thereafter 
deeded  the  land  to  his  wife,  and,  under  a 
power  of  attorney  from  her,  executed  a  new 
mortgage  in  her  name,  and  new  notes,  in  con- 
sideration of  the  surrender  of  the  deed  of 
trust  and  the  execution  of  deeds  to  the  land 
by  the  trustee  to  the  wife.  Held,  that  the 
mortgage  was  valid  as  against  her. — Savings 
Bank  of  San  Diego  County  v.  Daley,  121  CaL 
199,  53  Pae.  420. 

[d]  Where  a  husband  oontraeted  for  a  street 
improvement  in  front  of  his  wife's  property, 
aa  her  ostensible  agent,  and  she  had  knowl- 
edge that  he  signed  the  contract,  and  took  no 
steps  to  repudiate  his  authority,  the  evidence 
was  sufficient  to  support  a  findiug  that  the 
contract  was  made  by  the  husband  on  behalf 
of  his  wife.— Santa  Cruz  Rook  Pavement  Co. 
T.  Lyons,  133  CaL  114,  65  Pac.  329. 

[e]  Where  a  man  acted  as  his  wife's  aeent 
in  selling  a  tract  of  land  belonging  to  her, 
and  signed  the  contract  of  sale  with  her  as  a 
party  thereto,  she  was  responsible  for  his 
false  and  fraudulent  statements  to  the  pur- 
chaser as  to  the  number  of  acres  contained  in 
the  tract.— <2uarg  t.  Sober,  136  CaL  406,  69 
Pac.  06. 

[f  ]  The  rale  that  an  agreement  need  only  be 
signed  by  the  party  to  be  charged,  in  order  to 
take  it  oat  ox  the  statute  of  frauds,  has  no 
application  to  the  ease  of  an  action  by  a  mar- 
ried woman  and  her  hasband  to  enforce  spec- 
ific performance  of  a  contract  which  she  did 
not  sign  for  the  exchange  of  land  with  de- 
fendant; it  appearing  that  the  contract  in  her 
behalf  was  made  by  her  hasband  in  relation 
to  her  separate  real  estate,  he  having  only  her 
oral  authorization  to  enter  into  tbe  contract, 
and  that  they  failed  to  bring  the  action  until 
after  defendant  had  conveyed  the  property  to 
a  third  person. — ^Nason  T.  Lingle,  143  Cal.  363, 
77  Pac  71. 

[gl  Under  Civil  Code,  aeetion  1624,  sub- 
division 5,  providing  that  an  agreement  for 
the  sale  of  real-  property,  when  made  by  an 
agent,  is  invalid,  unless  the  authority  of  the 
agent  is  in  writing,  and  section  2309  provid- 
ing that  authority  to  enter  into  a  contract 
repaired  by  la:w.to  b«  ia  writing  can  only  be 


given  by  an  instrument  is  writing,  era!  au- 
thority of  a  hasband  is  insafficient  to  enable 
him  to  make  a  valid  contract  for  tbe  ex* 
change  of  his  wife's  separate  real  property.— 
Nason  r.  Lingle,  148  CaL  368,  77  Pao.  71. 

pi]  That  a  married  woman  law  an  instm- 

ment  providing  for  an  exchange  of  her  prop- 
erty before  and  after  it  was  signed  in  her 
name  by  her  husband,  and  expressed  herself 
as  satisfied  therewith,  held  not  equivalent  to 
an  execution  by  her,  nor  an  authority  war- 
ranting its  execution  in  her  behalf. — Shanks 
ft  March  v.  Miehaal  (CaL  App.),  88  Pae.  S96. 

Fw  AvTBOsmis  Fbou  Other  States: 

See  26  Cent.  Dig.,  cols.  2075-2103,  §6  524- 
537. 


1  76.  Serrieei  of  HnAaiUL 

[a]  A  husband  acquires  no  right  in  tbe 
nature  of  a  lien  to  compensation  for  his  labor 
on  the  wife's  separate  property;  an^  in  the 
absence  of  an  express  agreement  for  compen- 
sation in  aach  case,  there  is  oo  implied  obliga- 
tion to  pay  him  on  the  part  of  the  wife. — 
Lewis  V.  Johns,  24  CaL  98,  85  Am.  Dec.  49. 

FoK  AUTHoamzs  Fboh  Othb  Statbs: 

See  26  Cent.  Dig.,  cola.  2107-2109,  88 
541,  542. 

§  77.   Support  of  Hasbsnd. 

[a]  Under  Civil  Code,  section  155,  providing 
that  husband  and  wife  contract  towards  each 
other  mutual  obligations  of  support,  and  sec- 
tion 176,  providing  that  the  wife  must  support 
the  husband  when  be  is  unable  to  do  so  from 
infirmity,  the  wife  may  be  required  to  con- 
tribute to  the  support  of  her  infirm  hasband 
out  of  her  separate  estate. — ^Livingston  t. 
Conant,  61  Pae.  869. 

Fob  Authobitibs  Taou  Othbb  States: 
See  26  Cent  Dig.,  eoL  2058,  §  500. 

2  78.  IminvTements  by  Husband. 

[a]  If  the  hasband,  at  his  own  instance,  ex- 

Eends  money  which  is  common  property  in 
uilding  a  house  on  land,  the  separate  prop- 
erty of  the  wife,  he  has  no  lien  on  tbe  bouse  , 
or  lot  therefor,  nor  have  his  creditors  after 
his  decease. — Peck  r.  Brummagim,  81  CaL 
440,  89  Pac  195. 

Tom  AuTHOBims  Tkm.  Otbib  Statbs: 

See  26  Cent.  Dig.,  cols.  8108-2107,  588- 
540. 

(  79.  AcconnUbUi^  for  PioparQr  and  Iih 
come* 

fa]  If  husband  should  take  rents  and  profits 
of  her  estate  he  will  be  held  to  account  for 
her  benefit  to  the  same  extent  as  if  he  had 
undertaken  a  apaeifie  tnut.— Snyder  t.  Webl^ 
8CaL83. 
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fb}  If  husband  manages  separate  property 
of  wife  lie  mast  manage  it  as  her  separate 
property,  and  she  is  entitled  to  enjoy  the 
income.— Wilson  r.  Wilflon,  M  CaL  447.  M 
Am.  Dee.  194w 

Teat  AuTHosmBs  Fboic  Othkk  Stitbs: 

80  Xi.  B.  A.  309,  note.   See,  also,  20  Gent. 
Dig.,  eols.  2111-2121,  §§  545-553. 

a   LEABIIJTn»  AND  CHABOE& 

BILLS  AND  NOTES.  |  80. 
GDARANTT  AND  StJRETTSHIP,  |  81. 
NECESSARIES  AND  FAMILY  EXPENSES,  |  M. 
MORTGAGE  OR  PLEDGE.  |  88. 

  DEBTS  OF  HUSBAND.  |  84. 

DEBTS  INCUBBBD  IN  MANAOBMENT  07  OOX- 

MUNITT  PBOPEBTT,  {  85. 
DEBTS  GHABeED  ON  SEPARATE  B8TATX,  |  S6. 

  DEBTS  or  HUSBAND,  |  87. 

CONFESSION  OF  JX7D0XBHT,  |  8S. 
BNTOBOElfBHT.  |  89. 

I  80.  BlllB  and  NotW. 

[ft]  Since  a  married  woman  may  contract 
as  though  she  were  anmarried,  she  may  give 
an  accommodation  note,  which  may  be  en- 
forced against  her  separate  estate. — Ooad  T. 
Moolton,  67  Cal.  536,  8  Pac.  63. 

[b]  A  promissory  note  of  a  wife,  made  after 
marriage,  is  a  transaction  by  her  respecting 
property  within  the  meaning  of  section  158 
of  the  Civil  Code,  and  a  judgment  thereon 
may  properly  be  rendered  i^inst  her,  but  can 
{  be  satisfied  only  out  of  her  separate  estate. 
I  The  same  is  true  of  a  judgment  rendered 
I  against  her  after  marriage  upon  a  note  exe- 
1  cuted  by  her  before  marriage. — ^Bogart  t. 
Woodruff,  96  Cal.  609,  31  Pae.  618. 

Fob  Authobities  Fbom  Othee  States: 
See  26  Cent  Dig.,  cola.  2193-2206, 
608-022. 


S  81.  Onaraii^  and  Snietyihti^ 

[a]  Civil  Code,  section  158.  makes  transac- 
tions between  husband  and  wife  subject  to  the 
general  rules  which  control  the  actions  of  per- 
sons occupying  confidential  relations  with 
each  other,  as  defined  by  the  title  on  trusts; 
and  section  2235,  under  the  title  on  trusts, 
provides,  ' '  All  transactions  between  a  trustee 
and  his  beneficiary  during  the  existence  of  the 
trust,  or  while  the  influence  acquired  by  the 
trustee  remains,  by  which  he  obtains  any  ad- 
vantage from  his  beneficiary,  are  presumed 
to  be  entered  into  by  the  latter  without  suffi- 
eient  consideration,  and  under  undue  influ- 
ence." In  an  action  on  a  note  given  by  a 
husband  and  wife,  the  wife  contended  that 
she  signed  as  a  mere  surety,  and  under  the 
undue  influence  of  her  husband.  Held,  that 
her  contention  that  aeetion  2285  was  ap- 
plicable  was  of  no  merit.— Farmers'  ft  Mer- 
ehanta'  Bank  v.  Shorb,  U7  CaL  685,  70  Pae. 
771. 

VOft  AVTBOBITIKS  FbOH  OtHIE  BfCATtS*. 

Bee  26  Cent.  Dig.,  eola.  2207-2216,  §$  ^^S- 
030. 


{  82.  Neceasarles  aad  TtttOlf  Bi^panses, 

{a1  In  equity,  the  separate  estate  of  a  nar- 
ned  woman  is  liable  for  goods  purchased  for 
the  support  of  herself  and  her  family,  and 
for  the  benefit  of  her  separate  estate,  she  hav- 
ing expressly  agreed  that  she  would  pay  for 
the  same  out  of  her  separate  estate;  but  the 
ease  must  be  shown  free  from  fraud  and  un- 
due advantage. — Miller  t.  Newton,  83  CaL 
554. 

EK»  AtrraoBiTiBS  Taou  Othbb  States: 

Liability  of  wife  for  necessaries:  31  Am. 
Bep.  697,  note;  16  L.  B.  A.  717,  note. 
See,  also,  26  Cent  Dig»  eols.  2150-2177, 
§§  582-595. 

§  83.   Mortgage  or  Fledge. 

[a]  A  wife  cannot  mort^^age  her  separate 
estate  unless  her  husband  joins  in  the  deed, 
excepting  in  the  ease  of  nonresidence,  provid- 
ed for  in  Statutes  of  February  14,  1855;  and 
the  fact  that  the  husband  has  abandoned  her, 
or  has  suffered  her  to  act  as  a  feme  sole,  will 
make  no  difference  in  this  respect — ^Harrison 
T.  Brown,  16  Cal.  287, 

fb]  Act  concerning  conveyances,  sections  19, 

63,  authorizes  a  married  woman  to  mortgage 
her  real  property  for  any  purpose  or  on  be- 
half of  any  person,  not  excluding  her  husband, 
with  the  sole  restriction  that  her  husband 
must  join  with  her. — Spear  v.  Ward,  20  CaL 
659. 

[c]  Where  wife  executes  mortgage  upon  her 
separate  property  for  debt  of  another,  whether 
that  other  be  her  husband  or  a  stranger,  she 
becomea,  as  to  that  debt,  a  mere  surety,  and  is 
entitled  to  all  the  rights  and  privileges  of 
that  character.— Spear  v.  Ward,  20  Cal.  659. 

fd]  The  execution  of  an  acknowledgment 
a  mortgage  by  a  wife  under  the  compulsion 
and  undue  influence  of  her  husband  does  not 
render  the  mortgage  void,  but  voidable  only; 
and  if  the  mortgage  is  given  to  secure  an 
antecedent  debt,  and  the  mortgagee  has  no 
notice  of  such  compulsion  and  undue  influence, 
the  mortgage  cannot  be  avoided  on  that 
ground. — Connectient  Life  Ina.  Co.  t.  MeCor- 
mick,  45  Cal.  580. 

[e]  A  married  woman's  power  under  code, 
section  158,  to  "enter  into  any  transaction 
respecting  property,"  Includes  giving  a  note 
and  a  mortgage  ot  her  separate  estate  to 
secure  it— -Harlow      Barlew,  63  CaL  456. 

[f]  A  married  woman^  except  in  relation  to 
her  separate  property,  is,  in  this  state,  under 
a  disability  to  contract;  but,  as  to  her  separ- 
ate property,  she  is  considered  as  a  feme  sole, 
and  m.'^y  make  any  contract  with  relation  to 
it;  and,  where  a  married  woman  executes  a 
note  and  a  mortgage  upon  her  separate  prop- 
erty, the  promise  to  pay  is  to  be  construed 
as  relating,  not  only  to  the  mortgaged  prem- 
ises, but  to  her  separate  property  generally. — 
Alexander  t.  Bouton,  55  Cal.  IS. 

[g]  Section  167  of  the  Civil  Code,  under 
vMch  a  married  woman  was  unable  to  make 
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a  contract  for  tlie  pajment  of  money,  was 
changed  by  the  legislature  of  1873-74,  taking 
effect  July  1,  1874,  so  that  a  married  woman 
could  niake  such  contract,  and  bind  herself 
by  note  and  mortgage.  A  mortgage  executed 
by  a  married  woman  June  1,  1874,  was  bind- 
ing upon  her.— Brickell  t.  Batcheider,  62  CaL 


Fo»  AuTHORmEs  Fbou  Other  States: 

See  26  Cent  Dig.,  cols.  2256-2311, 
660-691.  ' 


S  M>   I>e1>tB  of  HaSband. 

[a]  A  wife  cannot  mortgage  her  separate 
estate  for  the  payment  of  her  husband 'a 
debts. — De  Leon  r.  Higuera,  15  Cal.  483. 

[b]  In  case  of  a  sale  bond  of  the  husband, 
secured  by  joint  mortgage  by  the  husband 
and  wife  of  the  wife's  property,  the  trans- 
action will,  upon  its  face,  render  the  wife  a 
surety,  though,  as  between  the  mortgagors  and 
the  creditor,  evidence  is  admissible  to  show 
the  real  character  of  the  transaction,  and  only 
slight  proof  is  required  to  overcome  the  effect 
arising  from  tbe  form.— Spear  t.  Ward,  20 
CaL  659.  ' 

[o]  A  husband  and  wife  secnred  the  separate 
bond  of  the  husband  by  their  joint  mortgage 
of  the  wife's  property.  The  mortgage 
acknowledged  as  eonsideratiou  the  receipt  of 
six  thousand  dollars  by  the  mortgagors  ''and 
each  of  them."  Held,  that,  without  an  ex- 
planation of  this  clause,  it  would  prevent  the 
wife  from  claiming  to  occupy  the  position  of 
ttirety.— Spear  t.  Ward,  20  CaL  659. 

[_d]  A  wife,  to  secure  her  husband's  debt, 
joined  with  him  in  a  note,  and  in  a  mort- 
gage upon  her  separate  property,  induced  by 
his  representations  that  she  become  liable  only 
to  the  extent  of  such  property.  The  mort- 
gagee took  a  collateral  agreement  from  others 
to  which  the  wife  and  her  husband  were  not 
parties,  to  secure  any  deficiency  beyond  the 
value  of  the  property  mortgaged.  Held,  that 
the  wife  was  oound  as  principal,  and  that  her 
liability  was  not  restricted  by  the  understand- 
ing with  her  husband  or  the  collateral  security 
taken.— Alexander  v.  Bonton,  55  Cal.  16. 

[e]  Wife  in  mortgaging  her  separate  prop- 
erty to  secure  husband's  debt  becomes  as  to 
him  a  surety  only. — ^Hassey  v.  WUke,  SS  Oal. 
528. 

[f]  Wife  may  mortgage  her  property  to 
secure  her  husband's  debts. — ^Burkle  v.  Levy, 
70  CaL  252,  11  Pac.  648. 

[g]  A  deed  of  trust  of  her  separate  property 
executed  by  a  married  woman,  empowering 
the  trustee,  in  case  of  default,  on  the  part  of 
her  husband  in  making  payment  for  certain 
indebtedness,  to  sell  the  property,  and  out  of 
the  proceeds  to  pay  such  indebtedness,  is 
sufficiently  supported  by  a  good  consideration 
where  toeh  deed  is  executed  in  consideration 
of  the  extension,  by  her  husband's  creditors, 
of  the  time  to  pay  such  indebtedness. — Borkle 

LeVi  70  CaL  260, 11  Fac  648. 


[h]  Where  a  married  woman  executes  a  deed 
absolute  in  form,  but  intended  as  a  mort- 
gage, to  secure  advances  to  be  made  to  her 
husband,  according  to  the  terms  of  another 
instrument  fixing  the  amount  of  such  advances 
referred  to  in  the  deed,  which  her  husband  de- 
livers by  her  authority,  such  deed  is  security 
for  the  advances  made  in  pursuance  of  saiil 
instrument,  although  the  latter  is  not  actually 
executed  until  after  the  deed,  and  though  the 
amount  of  advances  made  is  greater  than  the 
wife  intended  or  supposed  it  would  be:  no 
fraud  being  shown.— Bull  v.  Coe,  77  CaL  64 
11  Am.  St.  Bep,  235,  18  Pac.  808. 

[i]  Where  a  mortgage  was  given  by  the  wife 
upon  her  separate  property  to  secure  her  hus- 
band's antecedent  debt,  without  any  new 
consideration  received  either  by  the  husband 
or  the  wife,  or  moving  from  the  ereditor,  the 
mortgage  is  not  obligatory.— Chaffee  t. 
Browne,  100  CaL  211,  41  Pae.  1028. 

[j]  The  recital  in  a  mortgage  upon  the 
wife's  property  to  secure  the  husband's  an- 
tecedent debt  that  she  and  her  husband  are 
jointly  and  severally  indebted  to  the  mort- 
gagees for  goods  received  by  them  cannot 
estop  the  wife  or  forbid  inquiry  into  the  con- 
sideration of  the  mortgage. — Chaffee  r. 
Browne,  109  Cal.  211,  41  Pae.  1028. 

[k]  It  is  the  policy  of  our  law  to  trsat 
a  married  woman  as  competent  to  contract, 
and  of  equal  dignity  with  man,  as  to  her 
separate  property  and  her  dealings  with  it^ 
and  she  may  mortgage  her  separate  property 
for  tlje  debts  of  the  husband. — Farmers'  & 
'  Merchants'  Bank  of  Los  Angeles  v.  De  Shorb. 
137  CaL  685,  70  Pae.  771: 

F(tt  AuTHoamn  Fbok  Other  States: 

See  26  Cant.  Dig.,  cols.  2277-2309,  §8  671- 
683. 

§  86.  Debts  Ineiimd  In  ManagBiiMmt  of  Oont 
nmni^  Fn^wrty. 

[a]  Separate  property  of  wife  is  exempt 
from  liability  for  debts  incurred  in  manage- 
ment of  community  property.— Spreckels  v. 
Spreckels,  116  CaL  343,  68  Am.  St.  Bep.  170, 
48  Pac  228. 

§  86.   Debts  Charged  on  Separate  Estate. 

[a]  While  a  married  woman  cannot  bind 
herself  in  a  contract  to  the  extent  that  a  per- 
sonal judgment  can  be  rendered  against  her, 
yet  she  may  contract  for  services  to  be  ren- 
dered for  the  protection  and  preservation  of 
her  separate  estate,  which  is  personal  prop- 
erty, and  for  services  thus  rendered  on  the 
faith  of  her  separate  estate  a  court  of  equity 
will  enforce  the  lien  on  it. — Terry  B^m- 
monds,  47  Cal.  82. 

O]  Equity  will  enforce  a  lien  on  the  wife's 

separate  personal  estate  for  supplies  furnished 
her,  to  be  used  in  the  care  of  such  estate  and 
upon  its  credit.— Friedborg  r.  Parker,  50  CaL 
103. 

[e]  There  can  be  no  charM  in  equity  upon' 
toe  wife's  separate  estata  without  dear  proof 
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that  she  contracted  the  debt  on  her  own  be- 
half, or  intended  to  bind  her  separate  estate 
for  its  payment,  and  the  fact  that  the  hns- 
band  is  insolvent,  or  unable  to  sustain  the 
whole  charge  of  the  family  support,  does  not 
affect  the  rule.— Chaffee  T.  Browne,  109  CaL 
211,  41  Pac  1028. 

Foe  AiTTHoai'ms  Fbok  Oxhd  States: 

See  26  Cant  Dig.,  cols.  2230-22S6,  641- 


I  87.  — .  Debts  of  Httsbud. 

[a]  Separate  property  of  wife  is  not  liable 
for  husband's  debts. — Alrerson  V.  Jones,  10 
Cal.  9,  70  Am.  Dee.  «89. 

[b]  Creditors  of  the  bnsband  cannot  sub- 
ject to  their  claims  the  proceeds  of  the  sepa- 
rate estate  of  the  wife. — ^teorge  t.  Bansom,  15 
CaL  322,  76  Am.  Dec.  490. 

[c]  The  mere  fact  that  a  widow  paid  all  the 
debts  of  her  deceased  husband  except  one 
does  not  tend  to  establish  an  obligation  on  her 
part  to  pay  that  one  also. — Briswalter  T. 
Parlouares,  66  Cal  259,  6  Pae.  226. 

[d]  Wife  is  not  legally  or  morally  liable  to 
pay  husband's  debt. — ^Rosenberg  t.  Ford,  85 
Cal.  614,  24  Pac.  779.  . 

[e]  "Debt"  as  used  in  section  168,  CitII 
Code,  includes  any  sort  of  obligation  to  pay 
money  owed  by  husband. — Meivin  r.  State, 
121  CaL  25,  26,  53  Pae.  416. 

F(s  AuTBOiunEs  Fbou  Otheb  States: 

See  26  Cent.  Dig.,  cols.  2246-2256,  g§  654- 


i  88.   Ooitf eariim  of  IttOgmsA 

[a]  A  jnd^ent  is  one  form  of  a  contract, 
and  a  married  woman  may  suffer  a  judgment 
to  be  rendered  against  her,  sueh  judgment 
being  only  enforceable  against  her  separate 
estate.— Bogart  T.  Woodruff,  96  CaL  609,  31 
Pae.  618. 

Fob  Authorities  Feom  Other  States: 

See  26  Cent.  Dig.,  cols.  2311-2313,  $g  692, 


{  80.  Enfoxoomonta 

[a]  Where  a  married  woman,  having  a 
separate  estate,  creates  debts  with  the  inten- 
tion of  making  those  debts  payable  out  of, 
and  a  charge  on,  her  separate  estate,  a  court 
of  equity  will  decree  the  debts  a  charge  on 
that  separate  estate,  and  direct  it  to  be  sold 
nnder  rules  of  court  in  such  manner  as  may 
be  equitable,  and  the  proceeds  to  be  applied 
in  payment  of  the  debts. — Miller  r.  Newton, 
23  Cal.  664. 

[b]  This  liability  of  the  separate  property 
ox  a  married  woman  can  only  be  enforced  in 
a  suit  in  equity,  where  all  interested  can  be 
made  parties,  and  a  decree  rendered  directly 
against  the  property  for  the  payment  of  tho 


debt,  and  no  personal  judgment  can  be  recov- 
ered against  the  wife. — Miller  t.  Newton,  23 
Cal.  554. 

fc]  Eeal  property,  purchased  by  a  married 
woman  in  her  own  name,  partly  with  her 
separate  funds,  and  partly  with  money  bor- 
rowed by  her  for  that  purpose,  becomes  in 
part  her  separate  estate,  and  in  part  com- 
munity property;  and  where  she  gives  a  mort- 

gage  on  the  whole  tract,  whatever  separate 
iterest  she  has  may  be  foreclosed  and  it  is 
not  for  her  to  object  that  the  decree  directs 
the  sale  of  the  whole  tract. — ^Lorinc  t.  Stuart, 
79  Cal.  200,  81  Pae.  651. 

•  Fob  AuTHOEmzB  Fbou  Other  States: 

See  26  Cent  Dig.,  cols.  2317-2328,  §§  701- 
710. 

[d]  In  an  action  to  foreclose  a  mortgage  on 
a  wife 's  separate  estate,  plaintiff  alleged  that 
defendant  and  her  husband  executed  and  de- 
livered a  deed  conveying  land  to  him  "in 
trust,  the  conditions  of  which  are  stated  in 
a  separate  instrument  in  the  hands  of  the 

forties  of  the  first  part,"  that  the  deed  was 
ntended  as  a  mortgage  for  moneys  advanced 
to  defendant's  husband,  and  that  at  the  time 
of  its  delivery  plaintiff  executed  and  delivered 
to  defendant  and  her  husband  a  defeasance. 
The  court  found  that  no  such  contract  was 
made  with  defendant's  husband,  that  the  de- 
feasance was  never  delivered,  and  that  de- . 
fendant  knew  nothing  of  it  until  after  her  | 
husband's  death.  Held,  that  a  judgment  for 
defendant  was  proper.— Bull  t.  Strong,  98  CaL 
27,  32  Pae.  978. 


D.    CONVEYANCES  AND  CONTBACTS  TO 
CONVEY. 

BTATUTORT  FROVISIONS,   I  90. 
NATURE  AND  ESSENTIALS  07  TBAK8A0TI0H, 
I  01. 

CONSENT  OF  HUSBAND,  |  93. 
CONTRACTS  TO  CONVEY,  |  98. 
CONVEYANCES    IN    GENERAL,    |  94. 

  CONSIDERATION,  (  95. 

  JOINDER  OF  HUSBAND,  |  90. 

  ACKNOWLEDGMENT,  |  97. 

  DELIVERY.    I  98. 

CONVEYANCES  BT  AGENTS  OB  ATTOBHETS, 
S  99. 

§  90.   Statatozy  Piorlsions. 

[a]  Under  our  statute  the  sale  of  the  separate 
property  of  the  wife,  whether  real  or  per- 
sonal, must  be  in  writing,  signed  and  ac- 
knowledged in  the  manner  pointed  out  by 
the  statute,  or  it  is  void. — Selover  v.  Amer- 
ican B.  C.  Co.,  7  Cal.  266. 

[b]  Wife's  consent  must  be  perfectly  free. 
She  can  make  no  contract  to  bind  herself, 
except  in  the  manner  prescribed  by  law. 
The  provisions  of  the  statute  must  be  strictly 
pursued. — Barrett  t.  Tewksbury,  9  CaL  13. 

[e]  By  the  Mexican  taw  the  vrife  had  full 
power  over  her  property,  and  although  our 
statutes  are  limiting,  not  enabling,  acts,  still 
Bho  retains  full  poweVf  except  in  m  far  as  it 
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ifl  expressly  taken  mvay.— Ingoldsby  t.  Jnan. 

12  Cal.  584.  -        *  i 

[d]  Literal  conformity  with  statute  eon- 
cermng  conveyances  of  the  separate  property 
of  wife,  is  not  generally  required;  substantial 
compliance  is  all  that  is  necessary. — In- 
goldsby  T.  Juan,  12  CaL  564. 

[e]  Act  of  April  16,  1850,  sectiiHi  2  (StatS. 
1850,  p.  249),  providing  that  "a  husband  and 
wife  may,  by  their  joint  deed,  convey  the 
real  estate  of  the  wife  in  like  manner  as  she 
might  do  by  her  separate  deed  if  she  were 
unmarried,"  is  enabling,  and  only  convey- 
ances according  to  it  are  good.  The  wife 
cannot  be  estopped  by  a  less  perfect  con- 
veyance.—Morrison  T.  Wilson,  13  Cal.  491. 
73  Am.  Dec.  593. 

[f]  Act  of  April  17,  1850,  section  6,  pro- 
viding that  no  alienation  of  the  property  of 
a  married  woman  can  be  made,  nor  encum- 
brance created  thereon,  except  by  instrument 
signed  by  husband  and  wife,  and  acknowl- 
edged by  her  on  separate  examination,  applies 
to  property  held  separately  by  woman  mar- 
ried after  the  passage  of  the  act,  without 
reference  to  the  time  when  it  was  acquired. — 
Macley  v.  Love,  25  Cal.  367,  85  Am.  Dec 
133. 

[g]  The  treaty  by  which  California  was 
ceded  to  the  United  States  preserved  to  mar- 
ried woman  then  living  in  this  state  and 
owning  separate  property  therein  the  right  to 
contract  to  convey,  or  to  convey,  separate 
property,  and  neither  the  constitution  nor 
laws  of  this  state  can  deprive  them  of  that 
right,  or  unreasonably  interfere  with  its  exer- 
cise.— ^Bodley  T.  Ferguson,  30  Cal.  511. 

[h]  Act  of  April  16,  1850,  concerning  con- 
veyances, prescribes  no  method  by  which  the 
contract  of  a  married  woman  to  convey  her 
separate  estate  shall  be  made  or  evidenced; 
nor  does  it  amiear  that  the  method  of  con- 
veying and  of  contracting  to  convey  were 
intended  by  the  legislature  to  be  made  iden- 
tical.— ^Bodley  r.  Ferguson,  30  Cal.  611. 

[i]  Section  6  of  the  act  defining  the  rights 
of  husband  and  wife,  requiring  a  deed  con- 
veying the  separate  property  of  the  wife  to 
be  signed  by  the  husband  as  well  as  the  wife, 
is  not  uneonstitntional. — ^Dow  t.  Gonld  k 
Gurry  Silver  M.  Co.,  31  CaL  620. 

[j]  Married  woman  cannot  transfer  her  sep- 
arate property  in  any  other  mode  than  that 
prescribed  by  law.  (McKee,  J.,  dissenting.) — ■ 
Hand  V.  Hand,  68  Cal.  140,  58  Am.  Bep.  5,  8 
Pac.  705. 

Fob  Authobities  Fbou  0th eb  States: 

See  26  Cent.  Dig.,  cols.  2332-2334,  %  718. 

%  91.  Nfttnre  and  Essentials  of  Tnano-  • 

tlUL 

[a]  A  married  woman  in  this  state  has  no 
power  to  create  any  charge,  or  lien,  or  en- 

iBumbrance  upon  her  separate  estate,  except 
by  an  instrument  in  writing,  signed  and  ac- 
knowledged by  the  wife,  in  accordance  with 


the  sixth  section  of  the  act  defining  tke 
rights  and  duties  of  husband  and  wife,  passed 
April  17,  1850,— Maclay  v.  Love,  25  Cal.  367. 

[b]  A  eouTt  of  equity  in  this  state  has  no 
power  to  enforce  any  claim  or  demand  as  a 
charge  or  encumbrance  on  the  separate  estate 
of  a  married  woman  unless  such  claim  or  de- 
mand has  become  a  charge,  lien,  or  encum- 
brance thereon  by  virtue  of  a  contract  evi- 
denced by  an  instrument  in  writing,  signed 
and  acknowledged  by  the  wife  in  accordance 
with  the  sixth  section  of  the  act  defining  the 
rights  and  duties  of  husband  and  wife,  passed 
April  17,  1850.— Maclay  v.  Love,  25  Cal.  367. 

[c]  A  married  woman  is  disabled  from  con- 
veying or  charging  her  separate  estate  except 
by  an  instrument  in  writing,  made  for  that 
purpose,  and  executed  and  acknowledged  ac- 
cording to  section  6  of  the  aet  defining  the 
rights  of  husband  mnd  wife.— Smith  t.  Greer. 
31  Cal.  476. 

[d]  A  married  woman  can  only  be  devested 

of  her  real  estate  in  the  mode  prescribed  by 
statute;  and  the  certificate  of  acknowledg- 
ment (required  by  sections  1186  and  1191 
Civil  Code),  are  as  much  an  essential  part  of 
the  execution  of  the  deed  as  her  signature.— 
Leonis  v.  Lazzarovieh,,  65  Cal.  62. 

Ft»  AUTHORiTiBs  Fsqic  Otbeb  States: 

See  26  Cent.  Dig.,  cols.  2334-2336,  §8  71^ 
716;  eols.  2347-2349,  §  719. 

§  92.   Consent  of  Husband. 

[a]  The  mere  fact  that  property  stands  in 
the  wife's  name  does  not  give  her  authority 
to  bind  her  husband  as  his  agent,  where  the 
law  requires  the  act  to  be  done  with  his  con- 
currence.— ^Tyron  v.  Sutton,  13  Cal.  490. 

[bl  Under  the  civil  law  a  married  woman 
could  contract  to  convey  her  separate  prop- 
erty, and  convwr  it  with  the  bare  assent  of 
her  husband. — Bodley  v.  Ferguson,  30  Cal. 
511. 

[e]  Under  Civil  Code  wife  may  convey  or 
mortgage  her  separate  property  without  con- 
sent of  husband. — Meagher  v.  Thompson,  40 
Cal.  192. 

[d]  Where  a  declaration  of  homestead  is 
made  nnder  Statutes  of  1860,  page  311,  as 
amended  by  Statutes  of  1862,  page  593,  de- 
claring that  a  husband  and  wife  hold  the 
homestead  as  joint  tenants,  and  upon  the 
death  of  either  it  shall  vest  absolutely  in  the 
survivor,  the  homestead  property,  on  the 
death  of  the  husband,  becomes  the  separate 
property  of  the  wife,  so  that  on  her  remar- 
riage it  is  disposable  without  her  husband's 
consent.— Graham  t.  Stewart,  68  CaL  374.  9 
Pac.  55S. 

F(»  AuTHOBmis  Turn  Orsn  Statbb: 

See  26  Cent  Dig.,  coIi.  2386-2347,  SS  716- 
718. 

S  98.  OoDtracts  to  Oonrqr. 

[a]  Civil  Code,  section  1093,  providing  that 
no  estate  passes  in  the  real  property  of  a 
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married  woman,  unless  bj  a  ^rant  separately 
acknowledged  bj  her  as  provided  in  sections 
1 186  and  1191,  does  not  apply  to  prevent 
specific  performance,  where  she  has  accepted 
a  voluntary  conveyance  made  to  her  on  con- 
dition that  she  convey  to  grantor's  husband 
other  realty  to  wMeh  she  shall  sueeeed  as 
the  grantor's  heir. — Simons  v.  Bedell,  122 
CaL  341,  68  Am.  St  Bep.  35,  S5  Pae.  S. 

FOft  AUTHOSITIKS  FBOU  OTHB  STATES  I 

See  26  Cent.  Dig.,  eols.  2361-2354,  §§  722- 
724. 


§  OA.  Omr^uiCM  In  OsneraL 

[a]  Joint  deed  will  convey  wife's  sepatate 
estate.— Castro  t.  Tennent,  44  Csl  258. 

Ttm  ATrTHORmn  Fiov  Oran  Sr^ns: 

Deeds  by  married  woman,  effect  of  and 
of  the  covenants  therein  as  against  her: 
99  Am.  Dec.  602,  note.  See,  also,  26 
Cent.  Dig.,  eols.  236S-2399,  $§  725-781. 

S  95.  —  OoDsidention. 

[a]  The  hosband  cannot  make  a  secret 
agreement  with  the  parchaser  of  his  wife's 
separate  property  that  sneh  pnrehaser  shall 
buy  the  property  of  the  wife  for  less  than  its 
value  and  give  him  the  difference  between 
the  value  and  the  price  agreed  upon  with 
her.  .  Such  agreement  wonld  be  in  fraud  of 
the  rights  of  the  wife.  The  huabaQd  is  en- 
titled to  no  part  of  the  proceeds  as  a  consid- 
eration for  joining  with  his  wife  in  the  con- 
veyance.— Beandiy  v.  Felch,  47  CaL  183. 

§  96.   Joinder  of  Husband. 

[a]  A  deed  properly  ezeented  and  aeknowl- 
eoged  by  the  wife  of  her  separate  property, 
with  the  assent  of  her  husband  underwritten, 
not  nnder  seal,  but  properly  acknowledged,  is 
sufficient  to  pass  the  title.— Ingoldsby  v. 
Juan,  12  Cal.  S64. 

^b]  A  deed  whieh  recites  tbe  title  of  the 
wife,  and  then  declares  that  the  husband 
unites  in  the  conveyance,  in  pursuance  of  the 
statute,  is  sufficient. — ^Ingoldsby  t.  Juan,  12 
CaL  664. 

[e]  The  wife  cumot  convey  ber  separate 
estate,  acquired  before  the  act  of  1860, 
whether  legal  or  equitable,  except  by  the 
joint  deed  of  herself  and  husband. — Morrison 
V.  Wilson,  13  CaL  494,  73  Am.  Dec  693. 

[d]  It  is  not  neeessary  that  the  busbaud's 
name,  as  a  grantor,  should  be  inserted  in  the 
body  of  a  deed  given  by  a  married  woman 
conveying  her  separate  estate,  but  it  is  suffl- 
eient  if  ne  sign,  seal,  and  acknowledge  itw — 
Dentzel  v.  Waldie,  30  Cal.  138. 

Fob  Authoeities  Fbom  Othkb  States: 

Wbat  is  a  sufficient  joinder  of  husband 
in  conveyance:  97  Am.  St.  Bep.  684, 
note.  See,  also,  20  Cent.  Dig.,  cols. 
£836-2347,  §§  716-718;  «oL  2363,  g  723. 


§  97.   AcknovrtedgnwiiL 

[a]  The  statute  relating  to  conveyances,  by 
wives  of  nonresidents,  of  their  separate  estate 
(Stats.  1855,  p.  12),  contemplates  that  some 
time  may  elapse,  after  the  acksowledgment, 
and  before  the  certificate,  in  order  to  make 
the  necessary  proofs  as  to  the  nonresidenee 
of  the  husband;  but  the  certificate,  when 
made,  is  the  termination  of  a  continuous 
transaction,  and  speaks  as  of  the  day  of  ac- 
knowledgment.— Salmon  t.  Wilson,  41  CaL 
695. 

Fas  AuTHounxB  Fboh  Othie  Statu: 

Bee  80  Cent.  Dig.,  eols.  8365,  2366,  §  786. 

I  9a   DeUTery. 

[a]  Where  a  deed  of  a  married  woman, 
executed  to  a  bank  in  settlement  of  her 
husband's  defalcation,  is  silently  handed  by 
her,  before  she  acknowledges  it,  to  one  of 
the  directors,  who  passes  it  to  the  notary  to 
attach  his  certificate,  there  is  no  delivery, 
es[>eciaUy  where  such  settlement  or  an  ac- 
eeptanee  of  the  deed  is  not  authorized  by  ths 
board  of  direotors. — Bank  of  Healdsburg  T. 
Bailhaohe^  65  CaL  327,  4  Fae.  106. 

I  09.    OonTayancflB  by  Agants  or  At- 

tomoyB. 

I^al  A  married  woman  cannot  invest  another 
with  power  to  sell  any  interest  she  may 
possess  in  real  estate,  in  the  absence  of 
statute  to  that  effect,  and  there  is  no  such 
statute  in  this  state.—- Mott  ▼.  Smith,  16  Cal. 
538. 

[b]  Is  it  neeessary  for  the  attorney  in  fact 
01  a  married  woman,  for  the  conveyance  of 
her  separate  estate,  to  sign  the  husband's 
name  to  the  deed  executed  under  the  power, 
query  f— Dentzel  v.  Waldie,  30  Cal.  138. 

[e]  A  husband  need  not  appear  as  grantor 
or  constituent  in  a  deed  or  power  of  attorney 
by  a  married  woman  to  convey  her  separate 
estate,  provided  he  signs,  seals,  and  acknowl- 
edges the  instrument,  nor  need  the  power  of 
attorney  authorize  the  attorney  in  terms  to 
sign  the  husband's  name  to  the  deed. — ^Dent- 
zel V.  Waldie,  30  CaL  138. 

[d]  Under  section  6  of  the  act  of  1850,  a 
married  woman  has  no  capacity  to  execute  in 
her  own  name  alone  a  power  of  attorney  for 
the  sale  of  ber  separate  property. — ^Dow  v. 
Gould  A  Cnrry  EOlTer  Min.  Co.,  31  CaL  629. 

[e]  A  married  woman  may  make  a  valid 
executory  contract  by  ber  attorney  in  fact, 
affecting  her  separate  estate  acquired  by  her 
in  this  state  before  its  cession  to  the  United 
States,  and  her  husband  may  be  such  attorney 
in  fact.- Baeouillst  t.  Sanserain,  32  Cai. 
870. 

[f  ]  Under  Statutes  <it  1862.  eoneeming  tbe 
separate  property  of  the  wife,  the  assent  of 
the  husband  is  required,  not  only  to  the  sale 
by  the  wife  of  her  separate  property,  but 
also  to  her  conveyance  of  the  same;  and  that 
assent  must  be  expressed  by  his  signature  to 
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the  eoiiTejaiice,  made  by  himself,  and  he  can- 
not hj  a  letter  of  attorney  delegate  to  an- 
other the  power  to  subscribe  his  name  to  such 
conTeyance. — Meagher  ▼.  Thompaon,  49  CaL 
189. 

[gl  A  joint  power  of  attorney  from  the 
husband  and  wife  is  efFectual  to  authorize 
the  attorney  in  fact  to  execute  a  lease  of  the 
separate   estate   of  the  wife.— Douglass  ▼. 

;  Fuldfl,  50  Cal.  77. 

,  [h]  If  the  hosband  and  wife  make  a  joint 
;  power  of  attorney  authorizing  the  attorney 
i  in  fact  to  lease  the  separate  estate  of  the 
wife,  the  attorney  in  fact,  since  April  13, 
1863,  may  execute  the  lease  in  the  name  of, 
and  as  the  lea^e  of,  the  wife  alone,  the  same 
as  if  she  was  an  unmarried  woman. — ^Doug- 
lass T.  Pulda,  50  Cal.  77. 

[il  Authority  by  a  married  woman  to  her 
husband  to  execute  a  contract  for  the  ex- 
change of  her  land  could  only  be  conferred 
in  writing  under  Civil  Code,  section  2309,  nor 
could  the  husband's  act  in  that  regard  with- 
out authority  be  ratified  except  in  a  similar 
manner  as  provided  by  section  2310. — Shanks 
ft  March  t.  Michael  (CaL  App.),  88  Pac. 
696. 

Fob  AuTHOBirrBS  Peo¥  Othib  Statss: 

Bee  26  Cent.  Dig.,  cols.  2359-2361,  {  782. 


VL  AOnONB. 

OAPAcrrr  to  sue  and  be  sued^  i  loo. 

RIGHT8  OP  ACTION  BETWEEN  HUSBAND  AN]> 

WIFE,  I  101. 
BIGHTS  OP  ACTION  BT  HUSBAND  OB  WIFE  OB 

BOTH.  I  102. 
  IN  RESPECT  TO  OOUUUNITT  FROPERTT, 

I  108. 

  IN  RK8PE0T  TO  WIFE'S  BEPABATE  PROP- 
ERTY, I  104. 

 PERSONAL  INJURIES.  |  106. 

RIGHTS  OF  ACTION  AGAINST  HUSBAND  OB 
WIPE  OR  BOTH,  I  106. 

DEFENSES  AGAINST  HUSBAND  OE  WIPE, 
1  107. 

DEFENSES  BT  HUSBAND  OR  WIFE,  |  108. 
TIME  TO  SUE  AND  LIMITATIONS,  i  10». 
PARTIES,    I  110. 
PROCESS,  i  111. 
INJUNCTION,    I  113. 
PLEADING,  I  lia. 

  ISSUES.  PROOF  AND  TABIAHOB,  i  114. 

EVIDENCE.  I  lis. 

  PBHrSUUPTIONS  AND  BURDEN  OF  PBOOP, 

I  lie. 

  WEIGHT  AND  BUPFIOIENOY.  1  117. 

TRIAL,  I  118. 
JUDGMENT,  I  119. 

  AOAJXST    WIFE    PERSONALLY,    |  ISO. 

EXECUTION,  i  121. 

APPEAL  AND  ERROR,  |  123. 

COSTS,  i  128. 

§  100.  Capacity  to  Sna  and  be  Sned. 

[a]  The  law  which  deprives  a  married  wo- 
man of  the  right  to  make  contracts  is  not 
altered  by  the  statute,  unless  in  respect  of 
the  property  specified  by  it,  and  she  cannot 


bring  suit  In  her  own  name  upon  a  contract 
which  she  was  not  authorised  oj  the  statute 
to  make.— Snyder  t.  Webb,  8  C^.  83. 

[b]  In  this  state  the  wife  can  appear  in 
and  defend  an  action  separately  from  her 
husband.  To  enable  her  to  do  so  she  must 
possess,  as  defendant,  all  the  rights  of  feme 
sole,  and  be  able  to  make  as  binding  admis- 
sions in  writing  in  the  action  as  other  par- 
ties.— Alderson  v.  Bell,  9  Cal.  315. 

[c]  Where  a  wife  who  had  deserted  her 
haiband  wrote  to  him  before  the  expiration 
of  the  statutory  time  when  the  desertion 
would  have  been  cause  for  divorce,  and  in 
good  faith  promised  to  return  and  resume  her 
marital  duties,  his  refusal  to  receive  her  is  a 
desertion  entitling  her  to  sue  alone  for  dam- 
ages for  personal  injuries. — Andrews  v.  Bun- 
yon,  66  Cal.  629,  4  Pae.  669. 

[d]  A  married  woman  is  the  real  party  in 
interest  in  an  action  for  personal  injuries, 
and  when  she  is  living  separate  from  her 
husband,  by  reason  of  his  desertion,  the  ac- 
tion is  properly  brought  by  her  alone,  under 
Code  of  Civil  Procedure,  section  370. — Bald- 
win V.  Second  St.  Cable  B.  Co.,  77  CaL  390, 
19  Pac.  644. 

[e]  Under  Civil  Code,  section  158,  allowing 
husband  and  wife  to  enter  into  any  engage- 
ment or  transaction  with  each  other  respect- 
ing property,  and  section  159,  providing  that 
they  may  by  contract  alter  ^eir  legal  re- 
lations to  property,  and  section  160,  making 
their  mutual  consent  a  suflScient  consideration 
for  such  an  agreement,  a  husband  may  re- 
linquish to  his  wife  his  right  in  money  to  be 
earned  by  her  in  nursing  and  boarding  a  per- 
son, BO  that  she  may  sue  therefor  without 
joining  him. — Wren  v.  Wren,  100  Cal.  276,  38 
Am.  St  Bep.  287,  34  Pae.  776. 

[fl  The  wife  cannot  sue  alone  for  the 

malicious  prosecution  against  her,  her  husband 
being  a  necessary  party  eoplaintiff  with  her; 
and,  as  the  damages  recovered  for  the  injury 
resulting  to  the  wife  are  community  property, 
the  verdict  and  judgment  for  such  injury  may 
properly  be  given  in  favor  of  the  husband 
and  wife  jointly. — WUliama  t.  Case  beer,  126 
Cal.  77,  58  Pac.  3S0. 

For  Authobities  Fboh  Otoeb  Statss: 

Conflict  of  laws  relating  to  suits  against 
married  women:  46  Am.  St.  Bep.  446, 
note.  See,  also,  26  Cent.  Dig.,  cols. 
2371-2382,  §§  738-747. 

§  101.   Bights  of  Action  Between  Hnaband 
and  Wife. 

[a]  The  Practice  Act  permits  wife  to  sue 
alone  when  the  action  is  between  herself  and 
her  husband.  If  it  is  necessary  to  introduce 
other  parties,  their  introduction  cannot  affect 
her  rights.— Kashaw  v.  Kashaw,  3  Cal.  312. 

rb]  The  object  of  the  act  permitting  the 
wife  to  sue  alone  when  the  action  is  between 
herself  and  her  husband  is  to  take  away  the 
necessity  of  suing  by  procbein  ami,  and  being 
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ft  Temedial  statute,  must  be  beneflciall/  con- 
strued.— Eaahaw  t.  Eashaw,  3  Cal.  312. 

[c]  In  the  exceptional  eases  mentioned  In 
section  7  of  the  Practice  Act,  providing  when 
the  wife  maj  sue  alone,  the  statute  is  not 
obligatory  on  the  wife  to  sue  or  defend  alone; 
it  confers  only  a  privilege  which  in  many 
cases  it  may  be  important  for  her  to  assert 
for  the  protection  of  her  interests,  and  in  the 
exercise  of  which  the  fullest  liberty  should 
be  accorded  her.  When  the  action  concerns 
her  separate  property,  and  is  not  between 
herself  and  husband,  she  may  sue  with  or 
without  him. — Van  Maren  v.  Johnson,  15  Cal. 
308. 

[d]  Seventh  section  of  Practice  Act  places 
married  woman,  in  respect  to  the  eases 
therein  mentioned,  upon  a  common  level  with 
all  other  parties  to  actions,  and  imposes  on 
them  the  responsibilities  it  imposes  on  other 
parties. — ^Leonard  v.  Townsend,  20  Cal.  ^5. 

[e]  A  wife  during  coverture,  under  our  con- 
stitution and  laws,  can  maintain  an  action 
against  the  husband  to  recover  money  due 
upon  a  note  executed  by  him  in  her  favor 
before  marriage,  and  which  is  her  separate 
property.— Wilson  r.  Wilson,  36  Cat  447,  85 
Am.  Dec  194. 

Toa  AuTHOBiTiKs  Fboh  Othkb  States: 

Suits  between  husband  and  wife,  when 
maintainable:  73  Am.  St.  Bep.  26S, 
note.  See,  also,  26  Cent.  Dig.,  cols. 
2382-2391,  §§  748-755. 

S  102.  Bights  Of  Aetloii  bj  mAand  or  Wlfo 

or  Both. 

[a]  In  an  action  under  the  three  hundred 
and  seventeenth  section  of  the  Practice  Act 
by  husband  and  wife  against  a  steamship  for 
injuries  inflicted  upon  her,  plaintiffs  cannot 
recover  disbursements  or  expenditures  by  the 
husband.  For  these  he  must  sue  aJone.— Shel- 
don V.  Steamship  Uncle  Sam,  18  CaL  526,  70 
Am.  Deo.  193. 

[b]  The  husband  is  the  proper  plaintifE  in 
an  actiop  to  recover  the  proceeds  of  his  wife 's 
labor  in  the  absence  of  an  agreement  between, 
them  making  such  proceeds  her  separate  prop- 
erty.—Moseley  T,  Henry,  66  Cal.  478,  6  Pac 
134. 

[e]  Husband  alone  shonld  sue  for  eonse- 
qnential  injniy,  by  loss  of  wife's  services, 
and  expenses  incurred. — Tell  T.  Gibson,  66 
Cal.  247,  5  Pae.  223. 

[d]  In  an  action  for  false  imprisonment  of  a 
married  woman,  she  was  properly  joined  with 
her  husband  as  party  plaintiff. — <3omex  t. 
Seanlan  (Cal.  App.),  84  Pae.  50. 

¥m  AuTHOBims  Fbou  Othd  States: 

See  26  Cent.  Dig.,  ools.  2391-2444,  6§  756- 
783. 

I  103.  - 

erty. 


m  Bespect  to  Oommnnity  Prop- 


[a]  An  action  to  recover  possession  of  real 
Mtate  held  in  community  should  bo  brought 


in  the  name  of  the  husband  alone;  but  the 
misjoinder  of  the  wife  is  causa  of  demurrer, 
and  is  not  ground  for  a  motion  to  nonsuit.— 
Mott  T.  Smith,  16  Cal.  533. 

[b]  For  injury,  effected  by  deceit  or  other- 
wise, to  the  common  property,  or  business 
carried  on  by  means  of  the  common  property, 
the  remedy  is  by  the  husband  alone,  without 
the  wif  e.— Banrett  t.  Tewksbury,  18  Cal.  334. 

[c]  Husband  should  sue  alone  for  injuries 
to  the  common  property  effected  by  deceit, 
and  if  wife  joins  with  him,  unless  she  has  a 
separate  interest  in  the  property,  a  demurrer 
for  misjoinder  is  good. — ^Barrett  t.  Tewks- 
bury, 18  CaL  334. 

fd]  An  action  to  set  aside  the  conveyance 
of  community  property  made  by  a  husband, 
on  the  ground  of  fraud,  cannot  be  maintained 
by  the  wife  while  the  marriage  bond  exists. — 
Greiner  v.  Oreiner,  58  CaL  115;  Cununings  t. 
Cnmmings,  14  Pae.  562. 

[e]  In   an    action   concerning  community 
property,  the  husband  is  a  proper  party  plain-  * 
tiff.— Moseley  t.  Heney,  66  CaL  478,  6  Pao. 
134. 

[f]  The  wife  cannot  be  joined  as  plaintiff 

in  an  action  to  recover  community  property. 
Spreckela  v.  Spreckels.  116  Cal.  339,  58  Am. 
St.  Bep.  170,  48  Pac.  228,  36  L.  B.  A.  497. 

[g]  A  husband  held  entitled  to  sue  on  » 
note  given  for  a  loan  of  community  money, 
though  it  was  made  payable  to  his  wife. — 
Brenneke  t.  B mailman  (CaL  App.),  83  Pac. 
302. 

{  104.   In  Baspoet  to  IRnfe's  Separata 

Property. 

[a]  Married  woman  suing  as  sole  trader  need 
not  join  husband.'— ^}uttman  t.  Bcannell,  7 
Cal.  455. 

[b]  In  an  action  by  the  wife  for  money 
which,  when  recovered,  will  be  her  separate 
property,  subject  to  the  management  and 
control  of  the  husband,  he  is  properly  joined 
with  her  as  plaintiff. — Van  Maren  t.  Johnson, 
15  CaL  808. 

[c]  A  suit  brought  in  the  name  of  the  hus- 
band '■- 

good, 

property  __  .__  

Grimshaw,  20  Cal.  175. 

[d]  Since  real  estate  conveyed  to  a  woman 
during  coverture  by  way  of  gift  is  her  separ- 
ate property,  she  may,  after  her  husband 's 
death,  maintain  ejectment  without  reference 
to  any  administration  on  his  estate. — Hart 
T.  Bobertson,  21  CaL  346. 

[e]  Wife  may  join  with  husband  as  co- 
plaintiff  in  an  action  to  recover  possession  of 
ner  separate  estate,  but  is  not  required  to  do 
so.  She  may  sue  alone. — Oalderwood  t. 
Pyser,  31  Cal.  333. 

[f]  Where  a  note  sued  upon  is  the  separata 
property  of  the  wife,  the  action  may  ba 
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brought  ia  the  name  of  both  husband  and 
wife. — CoreoiaD  v.  Doll,  32  Cal.  82. 

[g]  A  hnsband  cannot  maintain  ejectment 
to  recover  his  wife  'a  separate  property.— 
Swain  t.  Duane,  48  Cal.  358. 

[h]  A  married  woman  cannot  me  alone  to 
recover  personal  property  wrongfully  taken 
from  her  possession,  unless  the  property  thus 
taken  is  shown  to  be  her  separate  property.— 
Thomas  t.  Desmond,  63  Cal.  426. 

[i]  Married  woman  may  sue  alone  to  re- 
cover money  loaned  from  her  separate  estate 
without  alleging  or  proving  her  marriage- 
Evans  T.  De  Lay,  81  Cal.  104,  22  Pae.  408. 

[j]  It  is  not  error  to  join  the  husband  as 
copIaintifF  in  a  suit  to  establish  a  water  right 
belonging  to  the  wife. — Spargnr  t.  Heard,  90 
Cal.  221,  27  Pac.  198. 

[k]  Under  Practice  Act,  section  7,  giving  a 
married  woman  the  right  to  bring  an  action 
•  in  her  own  name  concerning  her  separate 
property  without  joining  her  husband  or  next 
friend,  she  may  properly  sue  alone  for  the 
revocation  of  a  will  of  her  father,  alleging  it 
to  be  a  forgery. — Btoderiek's  Estate,  In  re, 
Myr.  Prob.  19. 

Fob  AuTHounss  Fboh  0th kb  States: 
See  26  Cent.  Dig.,  cols.  2427-2444^  $9 


§  105.   Personal  Injuries. 

[a]  Husband  and  wife  must  join  In  an  ac- 
tion for  an  injury  done  to  the  person  of  the 
latter,  and  it  is  immaterial  that  the  injury 
is  charged  to  have  been  committed  in  viola- 
tion of  a  contract. — Sheldon  v.  Steamship 
Uncle  Sam,  18  CaL  526,  79  Am.  Dec.  193. 

[b]  Suit  was  brought  by  husband  and  wife. 
The  complaint  averred  a  contract  by  defend- 
ants, a  steamship  company,  to  transport  the 
wife  from  Ban  Francisco  to  New  York,  and 
that  on  the  way,  by  the  acts  of  the  com- 
pany's agents,  she  suffered  mneh  dangerous 
exposure,  and  was  harassed  in  body  and  mind. 
Held,  that  thh  injuries  were  a  proper  subject 
for  a  suit,  in  which  the  wife  must  join. — 
Sheldon  t.  The  Uncle  Sam,  18  Cat  526,  79 
Am.  Dee.  198. 

[e]  An  action  hj  a  married  woman  for  per- 
sonal injuries  received  during  coverture  is  not 
one  concerning  her  separate  property,  which 
she  can  bring  without  the  joinder  of  her  hus- 
band.—Matthew  T.  Central  Pac.  B.  Co.,  63 
Cal.  450;  Lamb  T.  Harbaugh,  105  Cal.  680,  89 
Pac.  56. 

[d]  Hnsband  cannot  recover  for  personal  in- 
juries  to  wife  without  joining  her  as  plaintiff. 
Baldwin  v.  Second  Street  etc.  Co.,  77  CaL 
392,  19  Pao.  644. 

[e]  Wife  cannot  sue  alone  for  injury  to  her 

Serson. — McFadden  v.  Santa  Ana  ate.  By. 
o.,  87  CaL  468,  25  Pac.  681. 


Fm  AuTHoEiTiKt  Frok  Othib  Statis! 

Action  by  hnsband  or  wife  for  injnriea 
to  the  other:  48  Am.  Dee.  619,  note. 
See,  also,  26  Cent.  Dig.,  cola.  2414-2427, 
S§  767-770,  773. 

{  106.   Eights  of  ActiOD  Against  Hoibaitd 

or  Wife  or  Both. 

[a]  In  an  action  against  a  married  woman, 
alleged  to  be  a  sole  trader  under  the  act  of 
April,  1852,  on  a  eontraet  executed  by  her 
as  such,  it  is  improper  to  join  her  husband 
with  her  as  defendant;  and  a  complaint  so 
drawn  is  demnrrable^McEune  T.  McGar^ 
▼ey,  6  Cal.  497. 

[b]  In  a  suit  under  section  13  of  the  forci- 
ble entry  and  unlawful  detainer  act,  the 

Srineipal  defendant  was  a  married  woman, 
oing  business  as  a  sole  trader.  Her  hus- 
band was  joined  with  her,  but  the  only  re- 
lief asked  against  him  was  restoration  to 
possession.  Held  that,  since  the  husband 
was  in  posaesaion  with  her,  there  was  no  mis- 
joinder.— ^Howard  v.  Valentine,  20  Cal.  282. 

[e]  In  an  action  upon  the  obligation  of  » 
firm,  contracted  while  one  of  the  members 
was  a  feme  sole,  but  who  had  since  mar- 
ried, held,  that  her  husband  was  properly 
joined  as  a  party  defendant. — Keller 
Hicks,  22  Cal.  457,  83  Am.  Dec.  78. 

[d]  When  a  husband  and  wife  live  upon  a 
farm  which  is  the  separate  property  of  the 
wife,  and  the  farming  business  is  carried 
on  ostensibly  in  the  name  of  the  husband, 
the  crops  cannot  be  attached  in  a  suit  against 
the  husband  alone. — Lewis  t.  Johns,  24  CaL 
98,  85  Am.  Deo.  49. 

[e]  The  wife  of  the  defendant.  In  a  salt 
for  partition  of  land,  is  a  necessary  party 
when  she  claims  an  interest  ia  the  premises. 
De  Uprey  t.  De  Uprey,  27  CaL  329,  87  Am. 
Dec.  81. 

[f]  Where  a  wife  borrowed  money  to  pay 
for  a  lot,  the  deed  to  which  was  executed 
to  her,  but  which  became  community  prop- 
erty and  subject  to  her  husband's  diapoai- 
tion,  he  having  ratified  and  accepted  th« 
transaction,  her  personal  liability  is  dis- 
charged; and  therefore  she  is  not  a  proper 
party  to  an  action  to  recover  the  loan.— 
Althof  T.  Conheim,  88  CaL  280,  99  Am.  Dee. 
363. 

[g]  In  an  action  against  a  hnsband  and 

wife  to  recover  for  work  alleged  to  have 
been  done  for  both,  there  was  testimony  that 
plaintiff  had  worked  in  and  about  a  business 
which  they  conducted  jointly,  and  that  the 
property  used  therein  was  the  wife's  sepa- 
rate estate.  Defendants  admitted  that  plain- 
tiff had  not  been  paid  for  the  work.  Held, 
that  the  evidence  tended  to  prove  that  de- 
fendants were  liable  joinilj,  and  there  was 
no  misjoinder  of  parties.  SilTa  t.  Holland, 
74  Cal.  630,  16  Fa«.  385. 

[h]  Person  selling  property  to  a  husband 
in  ignoranoe  of  faet  that  he  is  ths  agent  of 
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Ua  wife  may,  upon  diseoTeriag  the  agency, 
resort  for  paTinent  tither  to  the  husband  or 
to  the  wife. — ^Paget  Sonnd  Lumber  Go.  T. 
Kmg,  89  Cal.  237,  S6  Pae.  902. 

Foi  AuTHOKiTixs  Fbov  Othkb  8t.«tks: 

See  26  Cent.  Big.,  eoli.  8445-2M4,  U 
784-795.  —»  w 

{  107.  Itafeauaa  Against  Husband  or  Wife. 

[a]  A  person  authorized  hy  hasband  and 
wife  to  receiTe  a  bequest,  the  separate  prop- 
erty of  the  wife,  holds  it  as  her  trustee, 
and  therefore  eannot  let  up  agaiiwt  her  a 
balance  due  on  aeeount  of  business  transae- 
tions  between  him  and  the  husband,  nor  a 
settlement  with  the  administrator  of  the  bus* 
band. — ^Dickinson  v.  Owen,  11  Cal.  71. 

[b]  It  is  no  defense  to  an  action  by  the 
payee  of  a  promissory  note  a^^inst  the  maker 
that,  the  eonslderation  having  been  advanced 
out  of  the  separate  estate  of  the  wife  of  tho 
payee,  the  money  has  been  paid  to  her.— 
Felch  V.  Beaudry,  40  Cal.  439. 

ie]  If  the  husband,  at  the  special  request 
the  wife,  pay  off  an  encumbranee  upon 
her  separate  estate,  in  an  action  brought 
by  the  spouses  against  a  third  person  to  re- 
cover the  amount,  on  the  ground  that  the 
encumbrance  was  created  by  the  negligence 
of  such  third  person,  he  cannot  make  the 
objection  that  the  payment  by  the  husband 
did  not  establish  the  relation  of  debtor  and 
creditor  between  the  sponses.--Drais  v.  Ho- 
gan,  50  Cal.  121. 

Fob  AuTHOKims  Fboic  0th m  States: 

See  26  Cent.  Dig.,  cols.  2464-2466,  §|  796, 
797. 

S  108,  DefensM  by  Btisband  or  Wtfa. 

[a]  Where  a  wife  is  made  party  defendant 
with  her  husband  the  defense  of  the  wife  is 
a  special  one;  she  can  defend  for  her  own 
right,  as  well  when  sued  jointly  with  her 
husband  as  if  the  trial  was  separate. — Deu- 
pres  T.  Deupre^  5  Cal.  887. 

Fob  AuTHOBrnxs  From  Otheb  Btatbs; 

See  26  Cent.  Dig.,  cols.  2466,  2467,  §8  798, 
799. 

S  109.  nnu  to  Bu  and  Umitattais. 

[a]  In  thla  state,  prior  to  1863,  if  a  mar> 
ried  woman  was  entitled  to  maintain  an  ac- 
tion on  a  promissory  note,  the  statute  of 
limitations  did  not  run  as  against  her  right 
of  action  during  her  coverture.  Since  1863 
the  statute  of  limitations  runs  against  a 
married  woman  in  all  those  actions  to  which 
her  huaband  is  not  a  necessary  party  plain- 
tiff with  her.— Wilson  v.  Wilson,  36  Cal.  447, 
95  Am.  Dec  194. 

[b]  Coverture  does  not  create  a  disability 
so  aa  to  save  the  bar  of  the  statute  of  lim- 
itations as  to  separate  property  of  married 
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woman,  the  amendment  of  April  18,  1863 
(Stats.  1863,  p.  825),  having  changed  the 
rale  of  the  statute  of  1850  on  this  subject. 
Eapp  T.  Orilfith,  48  Cal.  41L 

[e]  Act  of  Ifaroh  4,  1897,  amending  Civil 
Code,  section  164,  repealing  a  former  limita- 
tion law,  and  extending  the  limitation  of  a 
husband's  right  to  recover  as  community 
property  previously  conveyed  by  the  wife, 
did  not  apply  to  causes  of  action  already 
baTred.--Feiser  t.  Griifin,  125  CaL  9,  57  Pac. 
090. 

Fob  AiiTHmnss  Tmiat  Oma  States: 

See  26  Cent.  Dig.,  eole.  2469,  2470,  (  801. 

§  110.  Parties. 

[a]  The  objection  that  a  wife  b  {mpro|»eTly 
joined  with  her  husband  as  party  plaintiff 
should  be  taken  advantage  of  by  demurrer, 
and  comes  too  late  on  appeal.— Tissot  t. 
Throckmorton,  0  Cal.  471. 

[b]  Where  homestead  was  claimed  by  has- 
Innd  OB  aetion  in  which  he  was  alone  de- 
fendant, to  foreclose  mortgage  made  by  him 
alone  since  marriage,  neither  rights  of  hus- 
band nor  wife  could  be  affected  by  proceed- 
ings in  that  case,  wife  not  being  party. 
Legal  proceedings,  to  be  conclusive  a^inat 
either,  must  embrace  both. — Bevalk  t.  Krae- 
mer,  6  CaL  66,  68  Am.  Dec  304. 

[e]  Where  the  husband  and  wife  are  joined 
as  plaintiffs,  and  the  contract  sued  on  and 
set  forth  in  the  complaint  was  made  between 
the  husband  only  and  the  defendants,  the 
name  of  the  wife,  as  plaintiff,  was  mere  sur- 
plusage, and  not  a  defect  of  parties  under  the 
code,  and  might  have  been  stricken  out  on 
notice,  if  insisted.  (Per  Burnett,  J.)— •War- 
ner V.  Steamship  Uncle  Sam,  9  CaL.  697. 

[d]  If  the  objection  of  the  erroneous 
joinder  of  husband  and  wife  as  plaintiffs  in 
a  suit  on  a  contract  be  not  taken  by  de- 
murrer, and  the  facts  stated  entitle  the  plain- 
tiffs to  relief,  the  aetion  to  that  extent  is 
well  brought,  ar'*  the  relief  cannot  be  denied 
on  the  ground  that  the  same  facts  are  suffi- 
cient to  support  an  action  in  which  one  of 
the  phiintiffs  only  can  recover. — Sheldon  v. 
The  Uncle  Sam,  18  CaL  526,  79  Am.  Dec.  193. 

[e]  An  objection  that  a  married  woman  is 
sued  by  her  maiden  name  is  without  merit, 
where  she  is  sufficiently  identified  by  such 
name.— Bogurt  ▼.  Woodruff,  96  CaL  609,  31 
Pae.  618. 

[f]  Code  of  Civil  Procedure,  section  370, 
provides  that,  when  a  married  woman  is  a 
party  to  an  action,  her  huaband  must  be 
joined  with  her.  Section  434  provides  that 
if  no  objection  be  taken  to'the  defect  of  par- 
ties defendant,  either  by  demurrer  or  an- 
swer, defendant  must  be  deemed  to  have 
waived  the  same.  Civil  Code,  section  158, 
provides  that  a  wife  may  enter  into  any 
engagement  respecting  property  which  she 
might  if  anmarriad.   Held,  that  a  Judgment 
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hj  default  against  a  wife,  in  an  action  on  a 
note  in  which  she  in  sole  defendant,  ia  bind- 
ing  on  her  to  the  extent  of  her  separate  es- 
tate, where  ahe  failed  to  raiae  the  objection 
that  her  hasband  was  not  joined  with  her. 
Bogart  V.  Woodruff,  96  Cal.  609,  31  Pae.  618. 

fg]  Joinder  of  action  for  injary  to  a  wife, 

to  which  the  wife  is  a  necessary  party,  with 
action  for  consequential  damages  to  hus- 
band, to  which  the  wife  is  not  even  a  proper 
party,  is  waived  by  failure  to  demur. — Mc- 
Kune  V.  Santa  Clara  Valley  Mill  etc  Co., 
110  Cal.  480,  42  Pae.  980. 

[h]  In  ah  action  by  plaintiff  and  her  fans- 
band  against  defendant  for  malicious  prose- 
cation,  a  demurrer  to  the  complaint  on 
ground  of  misjoinder  of  parties  plaintifT,  in 
that  plaintiff  seeks  to  recover  damages  for 
loss  of  her  time,  and  it  is  sought  in  the  same 
complaint  to  recover  on  a  joint  cause  of  ac- 
tion on  the  arrest  of  both  plaintiff  and  her 
husband,  will  not  lie,  as  plaintiff  in  such 
case  coold  not  sue  without  making  her  hus- 
band a  party  plaintiff,  under  Code  of  Civil 
Proeediira,  section  370,  providing,  with  cer- 
tain exceptions,  that,  when  a  married  woman 
is  a  party,  her  husband  must  be  joined  with 
her.— Williams  Casebeer,  120  Cal.  77,  58 
Pac.  .380. 

[i]  Under  Code  of  Civil  Procedure,  section 
370,  making  the  joining  of  a  husband  with  a 
wife,  when  she  is  a  party,  unnecessary  where 
the  action  concerns  her  claim  to  the  home- 
stead property,  a  husband  is  not  a  necessary 
party  in  a  suit  by  his  wife  to  cancel  a 
mortgage  on  their*  homestead.  —  Hart 
Church,  126  Cal.  471,  58  Pac.  910. 

[j]  Where  a  complaint  charges  defendants 
with,  a  joint  trespass,  but  does  not  make  it 
appear  that  defendants  are  husband  and 
wife,  a  demurrer  for  misjoinder  of  the  wife 
as  a  party  will  be  oTerruled. — Waters  t.  Du- 
mas, 17  Pae,  685. 

Fob  AuTHOErriEs  Fbom  Other  States: 

See  26  Cent.  Pig,,  cola.  2470,  2481, 
802-806. 


§  111.  Frocen. 

[a]  Under  Code  of  Civil  Procedure,  section 
370,  making  the  husband  a  necessary  party 
defendant  in  actions  against  the  wife,  it  is 
not  only  necessary  that  he  be  named  in  the 
complaint,  but  he  must  be  served. — ^McDon- 
ald T.  Porsh,  136  Cal.  301,  68  Pac.  817. 

Fob  ArrHOKiTiEs  Taou  Othib  Statbs: 

See  26  Cent.  Dig.,  cols.  2482-2485,  §$  808- 
812. 


I  112.  dJiinctioD. 

[a]  Wife  may  enjoin  Me  of  her  separate 
estate  under  execution  against  husband. — 
Tibbets  t.  Fore,  70  Cal.  245,  246,  11  Pac.  648. 


§  113.  Pleadlns. 

[a]  In  a  suit  for  division  ot  eommon  prop' 
erty,  marriage  most  be  averred. — ^Letters  t. 

Cady,  10  Cal.  533. 

[b]  In  suit  against  the  wife  for  her  sepa- 
rate debt,  for  which  she  was  liable  in  per- 
sonam before  coverture,  the  complaint  need 
not  set  out  any  separate  property  of  the  wife. 
Boatic  V.  Love,  16  Cal.  69. 

[e]  In  a  suit  against  a  married  woman  and 
her  husband  for  rent  elaimed  to  be  due  under 
a  lease  to  the  wife,,  an  allegation  that  she 
was  doing  business  as  a  feme  sole  with  her 
husband's  consent  is  insufficient  to  fix  her 
liability  as  a  sole  trader  under  the  statute, 
without  an  averment  of  the  facts  required  to 
charge  her  under  the  statute. — ^Aiken  v. 
Davis,  17  Cal.  119. 

[d]  Bules  of  pleading  in  regard  to  statutory 
actions  do  not  apply  to  division  of  common 
property. — Gimmy  v.  Doane,  22  Cal.  635. 

[e]  In  an  action  upon  a  promissory  note 
against  a  married  woman,  the  complaint, 
averring  that  she  is  a  married  woman  and 
a  sole  trader,  is  sufficient,  under  the  sole 
trader  act,  without  averring  that  the  debt 
was  contracted  by  her  on  account  of  the 
particular  trade  or  business  carried  on  by 
her  under  said  act;  and  held,  also,  that  this 
was  to  be  presumed  from  the  debt  and  the 
execution  of  the  note. — Melcher  v.  Euhland, 
22  Cal.  522. 

[f]  In  an  action  to  foreclose  a  mortgage 
executed  by  a  husband  and  wife,  an  allega- 
tion that  the  wife  had  some  interest  or 
claim  upon  the  mortgaged  premises  is  suffi- 
cient to  show  that  she  is  a  proper  party, 
without  alleging  the  character  of  that  in- 
terest.— Anthony  v.  Nye;  30  CaL  401. 

fg]  Where,  in  an  action  on  a  promissory 
note  executed  and  delivered  to  a  married 
woman,  it  does  not  appear  by  any  averment 
in  the  complaint  that  the  plaintiffs  were  hus- 
band and  wife  at  the  time  the  note  was 
given,  the  complaint  will  not,  on  that  ac- 
count, be  held  bad  on  demurrer  on  the  ground 
of  a  misjoinder  of  parties  plaintiff. — ^Frost  t. 
Harford,  40  Cal  165. 

[h]  Where  a  wife  seeks  to  avoid  her  mort- 
gage on  the  ground  that  it  was  executed  or 
acknowledged  under  the  compulsion  or  ut» 
due  influence  of  her  husband,  she  must  allegt 
such  to  be  the  fact  in  her  answer;  and  an 
allegation  that  she  did  not  acknowledge  it 
freely  and  voluntarily  is  not  sufficient. — 
Connecticut  Life  Ins.  Co.  T.  MeCormick,  45 
CaL  580. 

[i]  In  an  action  brought  by  the  husband 
and  wife  to  recover  money  paid  on  a  judg- 
ment recovered  against  the  wife,  if  the 
complaint  avera  that  the  wife  was  compelled 
to  pay  the  judgment,  and  then  alleges  that 
the  husband  paid  it  for  and  on  account  of 
the  wife,  without  an  allegation  that  it  was 
done  at  her  request,  the  defect  in  the  com- 
plaint, if  it  is  one,  can  be  taken  advantag* 
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of  only  by  special  demurrer. — Drais  t.  Ho- 
gan,  50  Cal.  121. 

[j]  In  a  anit  against  the  husband  for  goods 
furnished  to  the  wife,  the  complaint  mast 
allege  that  the  goods  were  sold  and  deliv- 
ered to  the  bnaband.— Simon  t.  Scott,  S3  CaL 
74. 

[k]  If  eomplaint  alleges  eoTertnn,  faetg 
showing  right  to  sue  most  be  stated.— Shnm- 
way  V.  Leakey,  67  Cal.  458,  8  Pae.  12. 

[1]  In  an  action  by  a  married  woman  to  re- 
cover personal  property,  she  need  not,  in 
ber  eomidaint,  allege  the  coverture,  but, 
where  that  fact  appears  on  l^e  trial,  may 
show  that  the  property  demanded  is  her 
separate  property. — Shumway  t.  Leakey.  67 
Cal.  458,  8  Pac.  12. 

[m]  Complaint  in  action  against  husband 
for  necessaries  furnished  neglected  wife,  held 
■ufBcient. — Nissen  t.  Bendixeen,  69  Cal.  523, 
11  Pae.  29. 

[n]  Where  hasband  and  wife  are  sued  as 
joint  trespassers,  complaint  need  not  allege 
their  marital  relation. — Water  t.  Dumas,  75 
Cal.  565,  17  Pac.  685. 

[o]  In  a  complaint  to  enforce  a  convey- 
ance of  land,  in  which  both  husband  and 
wife  are  defendants,  an  averment  that  the 
land,  though  standing  in  the  name  of  the 
vife  only,  was  community  property,  is  ma- 
terial, as  showing  the  propriety  of  joining 
the  husband  as  a  defendant. — Swain  t.  Bar- 
nette,  76  Cal  299,  18  Pae.  394. 

[p]  The  certificate  of  acknowledgment  of 
a  notary  public  to  a  conveyance  by  a  mar- 
ried woman  is  not  a  part  thereof,  under  Civil 
Code,  section  1188,  making  the  indorsement 
on  the  instrument,  or  attaching  thereto  a  cer- 
tificate of  acknowledgment,  a  purely  minis- 
terial duty,  and  sections  1093,  1187,  provid- 
ing that  her  conveyance,  when  executed  and 
a^nowledged,  has  the  same  effect  as  the 
deed  of  an  unmarried  woman,  and  is  suffi- 
eient  to  pass  her  estate;  and  the  fact  that 
a  married  woman's  contract  for  the  sale  of 
land,  as  set  out  in  ber  complaint,  in  an  ac- 
tion for  its  enforcement,  contains  no  certifi- 
cate of  acknowledgment,  does  not  make  it 
appear  to  have  been  unacknowledged,  and 
eontrol  allegations  that  she  "entered  into 
a  contract  "with  the  defendant,"  etc.,  where- 
by she  "agreed  to  sell  to  the  defendant," 
etc.,  and  ' '  the  said  defendant  agreed  to  pur- 
chase," etc. — BanbuiT  t.  Arnold,  91  CaL  606, 
27  Pae.  934. 

[q]  Under  Civil  Code,  section  158,  allow- 
ing a  husband  and  wife  to  enter  into  any 
agreement  or  transaction  with  each  other 
respecting  property,  and  section  159,  pro- 
viding that  they  may  by  contract  alter  their 
legal  relations  to  property,  and  section  160, 
making  their  mutual  consent  a  sufficient  con- 
sideration for  such  an  agreement,  a  husband 
may  relinquish  to  his  wife  his  right  in  money 
to  be  earned  by  her  in  nursing  and  boarding 
a  person;  and  in  an  action  therefor  she  is  not 
required  to  allege  that  defendant  had  notiee 


of  the  agreement  between  herself  and  hus- 
band when  the  services  were  rendered. — 
Wren  V.  Wren,  100  Cal.  276,  38  Am.  St.  Bep. 
287,  34  Pac.  775. 

[r]  An  action  against  married  women  up- 
on a  contract  for  services  rendered  by  un- 
dertakers in  the  burial  of  their  father  at 
their  instance  and  request  is  an  action  of 
adsumpsit  to  enforce  a  voluntary  agreement, 
and  not  to  enforce  a  statutory  obligation 
against  the  wives  under  section  292  of  the 
Penal  Code,  if  no  facts  are  stated  in  the 
complaint  respecting  such  statutory  obliga- 
tion; and  the  judgment  in  such  action  can 
bind  only  the  wives  and  their  separate  prop- 
erty.—Terry  T.  Superior  Court,  110  CaL  85, 
42  Pac.  464. 

[s]  In  an  action  by  a  married  woman  for 
the  conversion  of  goods,  a  demurrer  to  the 
petition  because  it  did  not  state  that  the 
goods  were  plaintiff's  separate  property  was 
properly  overruled  where  the  petition  did 
not  state  that  she  was  a  married  woman.' — 
Hand  V.  Soodeletti,  128  CaL  674,  61  Pac.  373. 

[t]  In  an  action  by  a  married  woman  to  re- 
cover possession  of  land,  it  is  necessary  that 
the  complaint  should  show  that  the  land 
sued  for  is  covered  by  a  valid  declara- 
tion of  homestead,  as  otherwise,  under  Code 
of  Civil  Procedure,  section  370,  the  right  of 
action  is  in  her  husband. — Tappendorff  v. 
Moranda,  134  Cal.  419,  66  Pae.  491. 

[u]  A  general  averment  in  the  answer,  In 

an  action  on  a  note  executed  by  a  husband 
and  his  wife,  that  the  husband  coerced  the 
wife  to  sign  the  note,  without  alleging  the 
facts  constituting  undue  infiuence  or  duress, 
was  insufliicient. — Emery  v.  Lowe,  140  CaL 
379,  73  Pae.  981, 

[v]  A  complaint  against  a  husband  for  mer- 
chandise furnished  the  wife,  under  Civil 
Code,  section  174,  held  fatally  defective  for 
failure  to  allege  that  the  articles  were  neces- 
sary for  her  support,  and  that  defendant  had 
neglected  to  make  adequate  provision  there- 
for.- Hoey  v.  Hechtman  (Cal.  App.),  83  Pac. 
85. 

[w]  In  an  action  against  a  husband  for 
necessaries  furnished  his  wife,  the  complaint 
must  allege  that  the  goods  were  sold  and 
delivered  to  defendant,  and  an  averment  of 
the  furnishing  of  such  ^oda  to  the  wife  is 
not  sufficient. — ^Nissen  t.  Bendizsen,  9  Pae. 
111. 

Fra  AuTHOftinxs  Fboic  Othkb  States: 

See  26  Cent.  Dig.,  cola.  8487-2525,  §8  816- 
843. 

{  114.    IsnieB,  Proof  and  Variance. 

[a]  The  question  whether  a  husband  can 
be  held  liable  for  a  tort  committed  by  his 
wife  in  his  absence  and  without  his  con- 
sent wilt  not  be  considered  in  a  case  where 
the  complaint  counts  against  both  as  actual 
tort-feasors  personally  participating  in  the 
.-wrongdoing. — Nichols  t.  Dnnphy,  53  CaL  654. 
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S  116.  Eridenee. 

[a]  In  a  aoit  a  woman  against  a  firm, 
keepers  of  a  ranch^  for  serrices  ob  a  serv- 
ant, on  a  quantum  meruit,  evidence  that  she 
was  the  wife  of  one  partner,  named  in  the 
writ  bat  not  served,  and  that  all  lived  to- 

S ether,  is  competent  to  repel  the  assumpait. — 
.ngolo  T.  Sonol,  14  Cal  402. 

[b]  In  an  aetion  against  ■  husband  and 

wife  to  pay  for  boring  a  well  on  the  wife's 
premises,  which  had  been  leased  to  a  firm 
composed  of  the  husband's  brother  and  a 
third  person,  evidence  as  to  whether  the  bus- 
band  and  bis  brother  had  ever  been  part- 
ners is  immaterial. — ^Bradbury  t.  McHeni/i 
125  Cal.  zix,  57  FM.  999. 

Fob  AuTHOBmEs  Fbou  0th ib  States: 

66  L.  B.  A.  817,  note.    See,  also,  26  Cent 
Dig,,  eota.  2525-2539,  $§  844-848. 

g  lie.    FreBUivtloiif  and  Bnrdon  of 

Proof. 

[a]  The  right  of  a  auuried  woman  to  enter 
into  any  transaction  with  any  other  person 
which  she  might  if  unmarried  gives  to  her  a 

correlative  right  to  enforce,  to  the  same  ex- 
teat  that  she  could  if  unmarried,  any  obliga- 
tion which  she  may  have  received  from  such 
other  person  as  the  consideration  for  the 
transaction,  and  whenever,  in  a  transaction 
with  a  married  woman,  another  person  has 
received  from  her  any  property  or  advantage 
for  which  he  has  given  his  obligation,  the 
borden  is  upon  him  to  show  that  the  transac- 
tion was  entered  into  by  her  as  the  agent  of 
the  conunnnity,  and  not  for  herself,  if  he 
would  resist  his  obligation  upon  the  ground 
of  her  marriage. — Schwarze  t.  Mahoney,  97 
CaL  131,  31  Pac.  908. 

[b]  The  burden  of  proving  a  sufficient  con- 
sideration for  a  note,  and  that  it  was  not 
given  under  undue  influence,  is  not  thrown 
upon  the  plaintiff  in  an  action  thereon  merely 
because  it  appears  that  plaintiff  and  defend- 
ant were  husband  and  wife  at  the  time  the 
note  was  given. — Dimond  v.  Sanderson,  103 
Cal.  97,  37  Pac.  189. 

[e]  In  order  that  the  presumption  may 
arise  that  a  transaction  between  a  husband 
and  wife,  by  which  one  has  obtained  an  ad- 
vantage over  the  other,  was  entered  into 
without  sufficient  consideration,  and  under 
undue  influence,  it  must  appear  upon  the 
face  of  the  transaction,  or  by  proof,  that 
there  was  no  consideration,  or  that  the  mari- 
tal confidence  was  used  to  take  an  unfair 
advantage,  or  that  the  confidence  was  sub- 
sequently violated. — Dimond  T.  Sanderson, 
103  Cal.  97,  37  Pae.  189. 

§  117.   Weight  and  Snffldeney. 

[a]  Evidence  that  a  woman  was  assist- 
ing her  husband  to  carry  on  a  business,  that 
they  were  apparently  conducting  it  together, 
that  the  property  had  all  been  acquired  after 
tbeir  marriaip  and  with  eommnnit/  fvndi, 


and  that  she  joined  her  husband  in  axennt- 
ing  a  contract  of  sale  thereof,  is  sufficient  to 
sustain  a  finding,  in  an  action  on  their  cove- 
nants not  to  re-engage  in  such  business,  that 
she  had  an  interest  in  the  property  and  busi- 
ness.—Potter  T.  Ahrens,  110  CaL  674,  43  Pae. 
388. 

[b]  In  an  action  on  a  note  and  mortgage  of 
a  husband  and  wife,  evidence  held  to  sustain 
a  finding  that  the  wife  executed  the  note 
and  mortgage  freely  and  voluntarily. — ^Farm- 
ers' ft  Merchants'  Bank  t.  Shorb,  187  CaL 
685,  70  Pac.  771. 

[c]  As  a  husband  and  wife  may  bold  prop- 
arty  as  joint  tenants,  tenants  in  common,  or 
as  community  property  (Civ.  Code,  sec.  161), 
in  an  action  by  husband  and  wife  for  in- 
juries to  their  house,  evidence  that  plain- 
tiffs had  the  house  built  for  them,  and  that 
they  occupied  it,  is  sufficient  evidence  of 
their  joint  ownership  to  sastain  the  action. 
Harlow  v.  Standard  Imp.  Co.,  146  CaL  477, 
78  Pac.  1045. 

§  lis.  TriaL 

[a]  Where  the  husband  and  wife  are  sued 

together,  the  objection  that  the  wife  waa 
denied  a  separate  trial  is  not  well  taken.-— 
Deuprez  v.  Deuprez,  5  Cal.  3S7. 

[b]  Where  a  complaint  alleges  the  making 
of  deeds  to  certain  property  in  the  wife's 
name,  and  that  the  property  was  paid  for 
with  community  funds,  and  is  community 
property,  and  the  answer  admits  the  making 
of  the  deeds,  but  allegM  that  the  property 
was  paid  for  with  the  wife's  separate  fnnda, 
and  is  her  separate  and  individual  property, 
there  is  no  reversible  error  in  a  finding  that 
the  deeds  were  so  executed  by  the  instruc- 
tion of  the  husband,  for  the  purpose  of  vest- 
ing title  in  the  wife,  as  her  separate  and 
individual  property,  and  not  as  belonging  to 
the  community. — Wright  t.  Wright,  41  Pac 
693. 

Fob  Attthobitizs  Fbou  Othbb  States: 

See  26  Cent  Dig.,  cols.  2539-2548,  849- 
852. 


{  119.  JodgBunt 

[a]  The  title  of  a  pnrebaser  of  land  sold 
under  an  execution  cannot  be  defeated  by 
proof  in  a  collateral  action  that  the  defend- 
ant in  the  judgment  was  a  married  woman 
at  the  time  of  the  institution  of  the  suit,  or 
that  she  waa,  in  law,  incapable  of  contract- 
ing tbe  debt  for  which  the  judgment  was 
rendered.— Oambette      Brock,  41  Cal.  78. 

[b]  A  personal  judgment  cannot  be  ren- 
dered agahist  the  hnsband  on  a  note  given 
by  the  wife  before  tha  marriage. — Wood  t. 
Orford,  62  Cal.  412. 

[c]  In  aetion  by  husband  and  wife  to  re- 
cover damages  for  personal  injury  to  the 
irife  jndgniBnt  may  properly  b*  rcndared  in 
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favor  of  the  hnsband  and  wife  jointly.— 
Neale  r.  Depot  Bj.  Co.,  94  CaL  42S,  29  Pae. 
951. 

fd]  Ab  damages  resnlting  from  a  personal 

injnry  to  the  wife  are  eommunity  proper^, 
and  the  husband  is  a  necessary  party  to  an 
action  therefor,  a  judgment  for  such  damages 
is  properly  rendered  in  favor  of  both. — Paine 
V.  San  Bernardino  Valley  Txaetion  Co.,  143 
Cal.  654,  77  Pac  659. 

Torn  AvraOBjTiES  rsoif  Othkb  SrATKa: 

Judgments  against  married  women:  65 
Am.  Dec.  599,  note.  See,  also,  26  Cent 
Dig.,  eols.  2548-2674,  §g  853-864. 

1 120.  •        AgatDBt  ynt9  PanonaHjr. 

[a]  In  a  suit  in  equity  to  enforce  a  liabll- 
ity  against  the  separate  property  of  a  mar* 
ried  woman,  a  personal  Judgment  will  not 
be  granted.— Miller  t.  Newton,  28  CaL  554. 

[b]  Where  a  masried  woman  executes  a 
note  and  secures  it  by  mortgage  on  her  land, 
A  judgment  may  be  entered  against  her  for 
deficiency,  on  the  foreclosure  of  the  mort- 
gage.— Marlow  t.  Barlew,  53  Cal.  456. 

[c]  Code  of  Civil  Procedure,  sections  578, 
579,  authorizing  entry  of  judgment  against 
one  of  several  parties,  apply  only  to  parties 
severally  liable,  and  do  not  authorize  judg- 
ment against  the  wife  alone,  where  she  is  sued, 
and  the  husband  is  a  necessary  party. — ^Mo* 
Donald  v.  Porsh,  136  Cal.  301,  68  Pac  817. 

IV»  AmraoBirns  nou  Oteeb  Statu; 

See  26  Gent  Dig.,  oela.  2558-2508,  §  850. 

{  121.  Ezecntiw. 

[a]  Since,  in  all  eases,  in  which  a  married 
woman  is  entitled  to  sue  alone,  judgment  may 
be  rendered  against  her  for  costs,  execution 
for  the  same  may  be  levied  upon  her  separate 
estate. — Leonard  v.  Townsend,  26  Cal.  435. 

[b]  The  property  held  jointly  by  a  hmband 
and  wife  cannot  be  sold  on  execution  against 
the  wife  individually,  whether  it  be  the  sep- 
arate property  of  the  husband,  or  community 
property. — Svetinich  v.  Sheean,  124  CaL  216, 
71  Am.  St.  Bep.  50,  56  Pac.  1028. 

[e]  On  the  trial  of  a  claim  interposed  by  a 
wife  to  property  seized  on  execution  against 
her  hnsband,  testimony  of  a  witness  as  to  a 
conversation  with  the  judgment  creditor  prior 
to  the  execution,  wherein  he  offered  to  take  a 
new  note  from  the  husband  if  the  wife  would 
sign  it,  was  admissible  to  show  that  the 
property  levied  was  the  property  of  the  wife. 
Paden  t.  Goldbaum,  37  Pac  759. 

[d]  An  inventory  of  a  wife 's  separate  pn>p- 
erty,  filed  with  the  recorder,  is  admissible  in 
evidence,  against  a  judgment  creditor  of  her 
husband,  in  an  action  to  recover  her  separate 
property  seized  by  him  on  execution,  though 
the  husband 's  debt  to  him  was  contracted 
before  such  filing,  if  the  levy  of  execution 


was  made  subsequent  thereto. — ^Paden  t.  Gold- 
banm,  37  Pac.  759. 

Pm  AnTBOBmxs  from  Othib  States  : 

See  26  Cent  Dig.,  eola.  2675-2582,  88  865- 
870. 

f  122.  Appeal  and  Error. 

[a]  An  objection  to  a  person's  capacity  to 
rae  for  and  recover  rent,  on  the  ground  that 
Bhe  is  a  married  woman,  cannot  be  raised  on 
appeal  where  it  was  not  raised  either  by 
answer  or  demurrer  on  th«  trial. — Schwarse 
T.  Mahoney,  97  CaL  131,  31  Pac.  908, 

[b]  In  an  action  against  married  women  on 
an  express  contract  alleged  to  have  been 
made  by  them,  their  husbands  were  properly 
joined,  under  Code  of  Civil  Prooedure,  section 
370,  but  judgment  was  rendered  against  the 
wives  only.  Held,  that  on  appeal  by  the 
wives,  the  husbands  were  not  adverse  parties, 
on  whom  the  notice  of  appeal  must  be  served. 
Terry  v.  San  Diego  County  Super.  Ct,  110 
CaL  85,  42  Pac  464. 

[c]  In  an  action  by  a  husband  to  have  set 

aside  conveyances  of  certain  realty  to  his 
wifOj  and  to  have  the  property  declared  com- 
munity property,  the  complaint  also  alleging 
desertion  of  him  by  the  defendant,  judgment 
will  not  be  reversed  for  want  of  a  finding  on 
that  particular  issue,  the  court  having  found 
that  the  property  was  the  wife's  separate  es- 
tate.—Wright  T.  Wright,  41  Pac.  695. 

[d]  Where,  in  an  action  concerning  the  sepa- 
rate property  of  a  wife,  whose  husband  de- 
faulted, it  appears  that  pending  a  motion  for 
a  new  trial  such  wife  died,  whereupon  all 
parties  consented  to  the  substitution  of  her 
administrator,  and  notice  of  appeal  was 
served  on  him,  a  motion  to  dismiss  the  appeal 
on  the  ground  that  such  husband  and  wife  had 
not  been  served  with  notice  of  the  appeal  is 
of  no  avail. — Qardner  t.  Stare,  133  Cal.  xix, 
66  Pac.  8. 

Fob  AuTHOBiTiES  TBou  Otheb  States  : 

Bee  26  Cent  Dig.,  cole  2585-2589,  §§  872- 
874. 

S  123.  Costs. 

[a]  In  all  cases  in  which  a  married  woman 
is  entitled  to  sue  alone,  judgment  may  be  ren- 
dered against  her  for  costs. — ^Leonard  T. 
Townsend,  26  CaL  485. 

POB  ATTTHOBITIEa  ROU  OTHEB  StATIS: 

Bee  26  Cent  Dtff..  eols.  2589-2591,  $§  875- 
877. 

VIL    COMMUNITY  PB0PEBT7. 

SATTTRE  AND  EXISTENCE,  |  124. 
STATUTORY  PBOVISIONS,  |  128. 

  MEXICAN  LAW,  |  126. 

WHAT  LAW  OOVERNS,  1  137. 
PBOPESTT  HELD  AT    TIHB    OV  ICABSIAGB, 
I  138. 
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PROPERTY  ACQUIRED  DXTRING  COTERTURE, 
I  129. 

PROPBRTT  ACQUIRED  AFTER  DIT-ORCE,  1  180. 
PROCEEDS  OF  INSURANCE.  |  181. 
PROPERTY  ACQUIRED  BY  GIFT,  |  1S2. 
PUBLIC  LANDS  ACQUIRED  BY  GRANT  OB  EN- 
TRY. I  188. 

ESTOPPEL  TO  DENY  NATURE  OF  PROPERTY, 

I  184. 

PROPERTY  PURCHASED,  |  135, 

  PROPERTY    PURCHASED    BY    WIFE  OB 

CONVEYED  TO  HER,  |  186. 

  PURCHASE  IN  CONSIDERATION  OF  SEP- 
ARATE PROPERTY,  I  137. 

  EFFECT  OF  RECITALS  IN  DEED,  |  188. 

RENTS  AND  PROFITS  OF  SEPARATE  PROP- 
ERTY,  I  189. 

EFFECT  OF  DECLARATION  OF  HOMESTEAD 
ON  SEPARATE   PROPERTY,  t  140. 

EARNINGS  OF  HUSBAND  OR  WIFE.  |  141. 

DAMAGES  FOR   WRONGFUL  DEATH.    |  143. 

DAMAGES  FOR  INJURY  TO  WIFE.  |  143. 

EVIDENCE  AS  TO  CHARACTER  OF  PROPERTY, 
I  144. 

 PRESUUPTIONS  AND  BURDEN  OF  PROOF, 

i  145. 

  ADMISSIBILITY,  |  I4«. 

  WEIGHT  AND  SUFFICIENCY,  |  147. 

RIGHTS  OF  HUSBAND  AND  WIFE  DURING  EX- 
ISTENCE OF  COUUUNITY,  |  148. 

SALES.  CONVEYANCES  AND  ENCUUBRANOES— 
BY  HUSBAND,  f  149. 

  BY    WIFE,    I  150. 

  BIGHTS  AND  LIABILITIES  OF  PURCHAS- 
ERS,   I  151. 

COMMUNITY  AND  SEPARATE  DEBTS,  i  152. 

  ANTENUPTIAL  DEBTS,    i  158. 

DISSOLUTION  OF  OOHU UNITY— ACTIONS  FOR, 
I  154. 

  ACCOUNTING  OB  SETTLElfENT  OF  COH- 

MUNITY  BIGHTS,    |  155. 

  RIGHTS  OF  CREDITORS  UPON,  |  156. 

BIGHTS    AND    LIABILITIES    OF  SURVIVOR, 

I  157. 

  LAW   GOVERNING,    |  158. 

  POSSESSION,  CONTROL  AND  USB  OF  OOlf- 

MUNITY  PROPERTY,  |  159. 
  DEBTS  AND  CHARGES  AGAINST  OOllUUH- 

ITY.  I  180. 

  SALES  AND  CONVEYANCES,  |  181.   

  MORTGAGE  OR  PLEDGE  OF  OOXXUHTTT 

PROPERTY,  I  152. 
  ACTIONS  BY    OB    AGAZNBT  SUBTITOB, 

I  168. 

BIGHTS  AND  LIABILITIES  OF  HEIRS,  |  184. 
ADMINISTRATION  AND  SETTLEMENT,  |  165. 

  WHAT  ARE  OOUHUNITY  ASSETS.  |  168. 

  ALLOWANCE  OF  CLAIMS.  |  167. 

  SALE  OP  COMMUNITY  PROPERTY,  |  168. 

■          ACCOUNTING    AND    SETTLEMENT,    |  169. 

  DISTRIBUTION  OP  PROPERTY.  |  170. 

  ACTIONS  BY  OR  AGAINST  REPRESENTA- 
TIVE. S  171. 
 APPEAL  AND  EBBOB,  |  ITS. 


S  124.  Natan  and  Eztstonee. 

[a]  Property  not  declared  separate  by  law 
\a  common.— Cook  v.  McChriatian,  4  Cal.  25. 

[b]  Interest  of  wife  is  mere  expectancy,  like 
the  interest  which  an  heir  may  possess  in  the 
property  of  his  ancestor. — Van  Maren  T. 
Johnson,  15  Cal.  308. 


[o]  Po  long  fts  the  community  of  marriage 
exists,  the  wife's  ioterestB  in  the  common 
assets  and  gains  is  a  mere  expectancy,  and 
possesses  none  of  the  attributes  of  an  estate, 
either  at  law  or  equity.— Packard  v.  Arel- 
lanes,  17  Cal.  625. 

[d]  Wife's  interest  in  community  property 
ia  a  mere  expectancy. — People  v.  Swalm,  SO 
Cal.  49,  22  Pae.  67. 

[e]  The  legal  title  to  the  community  prop-  \ 
erty  is  in  the  husband  and  the  wife  has  no 
right  or  title  to  any  speeifle  property,  but  [ 
only  what  may  remain  upon  a  diasolution  of 
the  community,  otherwise  than  by  her  own 
death,  and  this  interest  cannot  be  elassifled 
as  any  species  of  estate  known  to  thft  law. — 
Estate  of  Boidiek,  112  CaL  S87,  44  Pae.  734. 

[f]  Interest  of  wife  in  community  property 
is  mere  expectancy,  which,  however,  is  suffi- 
eient  to  enable  her  to  commence  action  for 
frand  in  its  disposition  after  right  becomes 
vested. — Spreekels  v.  Spreckels,  116  Cal.  345, 
34«,  58  Am.  St.  Bep.  170,  48  Pao.  228. 

[g]  Under  Civil  Code,  section  679,  providing 
that  "the  owaership  of  property  is  absolute 
when  a  single  person  has  the  absolute  domin- 
ion over  it";  and  section  172,  which,  before 
amended  (Act  March  31,  1891),  provided  that 
"the  husband  has  the  management  and  con- 
trol of  the  community  property,  with  the  like 
absolnte  power  of  disposition  (other  than 
testamentary)  as  he  has  of  his  separate  es- 
tate " — the  husband  was  the  absolute  owner 
of  the  community  property,  in  which  the  wife 
had  no  vested  right  till  the  dissolution  of  the 
marriage. — Spreekels  v.  Spreekels,  116  Cal. 
339,  58  Am.  St  Bep.  170,  48  Pae.  228,  36 
L.  B.  A.  497. 

[h]  Widow's  right  In  community  property 
is  statutory.— Sharp  v.  Loupe,  120  Cu.  91,  58 
Pae.  134,  S86. 

[i]  In  this  state,  a  husband  and  wife  may, 
by  contract  between  them,  alter  their  rela- 
tions as  to  property;  and  they  may  by  a  valid 
agreement  transmute  their  separate  estate 
into  community  property. — Yoakam  t.  King- 
•xy,  126  Cal  30,  58  Pae.  324. 

[j]  The  husband  and  wife  have  a  like  estate 

in  a  homestead  on  the  community  property, 
which  is  held  jointly,  and  has  some  of  the  in- 
cidents of  a  joint  tenancy,  notably  the  right 
of  survivorship.  While  both  are  living  it 
can  only  be  destroyed  by  their  joint  act. 
Whatever  may  be  the  estate  of  the  wife,  it  is 
distinct  from  the  estate  of  the  husband, 
though  held  jointly.— Yandall  v.  Teagne,  142 
Cal.  471,  76  Pac.  35. 

[k]  Where  a  husband  has  deserted  his  wife 

and  married  another  woman,  who  does  not 
know  that  he  has  a  wife  living,  such  marring* 
cannot  be  regarded  as  a  partnership,  entitling 
the  second  wife  to  claim  as  a  partner  a  por- 
tion of  the  property  accumulated  since  the 
marriage,  as  against  the  lawful  wlf e.— " W ia- 
ter'i  Estate,  la  re,  Myr.  Prob.  131. 
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Fob  Authoritibs  noH  Othbb  States: 

See  26  Cent  Dig.,  eole.  2591-25'97,  {{  878- 


S  126.  StatntOTT  Provlsloos. 

[a]  Act  making  rents  and  profits  of  wife's 
separate  estate  common  property  is  anconsti- 
tutional. — Selover  t.  American  B.  C  Co-  7 
Cal.  267. 

[b]  The  amendment  of  1889  to  section  164 
of  the  Civil  Code  relating  to  community  prop- 
erty is  not  retroactive  in  its  effect. — ^wynn 
V.  Dierssen,  101  Cal.  563,  39  Pac.  103. 

[c]  Under  the  express  provisions  of  ClTil 
Code,  section  161,  a  husband  and  wife  may 
hold  property  as  eotenants. — Wagoner  T> 
SUva,  139  Cal.  659,  73  Pac.  433. 

Tom  AcTHOBrms  nou  Othkb  States: 
Bee  26  Cant.  Dig.,  eol.  S59S;  i  870, 

S  126.   Mazlean  Law. 

[a]  All  property  acquired  during  marriage 
was  common  property  by  the  Sfexiean  law.— 
Hames  t.  Castro,  5  CaL  109. 

[b]  By  the  law  of  Mexico  in  force  in  Oali- 
tomia  before  its  cession  to  the  United  States 
the  partnership  relation  existed  between  the 
husband  and  wife  in  all  property  acquired  by 
the  spouses  by  their  labor,  and  in  the  income 
of  the  individual  property  of  either,  and  in 
the  gains  of  the  husband  by  the  exercise  of  a 
profession  or  office,  and  also  in  the  gains 
from  the  money  of  the  spouses,  although  the 
capital  was  the  separate  property  of  one  of 
them.— Fuller  t.  Ferguson,  26  Cal.  646. 

ft]  By  the  Mexican  law  in  force  in  Califor- 
a  prior  to  its  acquisition  by  the  United 
States  all  property  acquired  by  husband  and 
wife  daring  the  marriage  and  while  living  to- 
gether, whether  acquired  by  lucrative  or  on- 
erous title  and  that  acquired  by  either  of 
them  by  oneroas  title,  belonged  to  the  eom- 
mnnity. — ^Fuller  t,  Fer^son,  26  Cai.  546. 

§  127.   What  Law  Oorems. 

fa]  Common  property  does  not  depend  UTion 
place  of  marriage,"  but  solely  upon  acquisition 
after  marriage  in  California.— Dye  v.  Dye,  11 
CaL  163. 

[b]  Where  parties  married  in  another  state 

remove  to  this,  our  community  laws  will  gov- 
ern the  property  acquired  during  their  resi- 
dence here.— Dow  v.  Gould  ft  Curry  Silver 
Min.  Co.,  31  Cal.  629. 

[c]  If  a  hiisbnnd  and  a  wife  by  their  joint 
labor  acquire  personal  property  in  one  state, 
and  by  the  laws  of  such  state,  the  same  is  the 
separate  property  of  the  husband,  and  they 
then  remove  to  another  state,  carrying  such 
property  with  them,  it  remains  the  separate 
property  of  the  husband,  even  if  the  statutes 
of  the  state  to  which  they  have  removed 
make  it  common  property;  and,  if  it  is  con- 


verted into  land,  the  land  is  the  separata 
property  of  the  husband. — ^Eraemer  T.  Krae- 
uer,  62  OaL  802. 

Fw  Authoritibs  tbou  Other  States: 

Bee  20  Cent.  Dig.,  cols.  2591-2595,  }  878. 

{  128.  Property  Held  at  Time  of  Marriage. 

[a]  Funds  belonging  to  either  party  indi- 
vidually on  marriage,  when  commingled  with 
community  property,  so  that  they  cannot  be 
traced  and  segregated  therefrom,  become 
community  estate.— Beid  T.  Beid,  112  CaL 
274,  44  Pac.  564. 

[b]  Where  daring  coverture  decedent's  In- 
come from  his  property  possessed  before  mar- 
riage averaged  five  hundred  and  seventy  dol- 
lars per  month,  and  his  wife  gave  him  from 
the  income  of  her  property  sums  amounting 
to  an  average  of  fifteen  dollars  per  month, 
and  at  his  decease  his  property  had  greatly 
decreased,  the  fact  that  he  had  commingled 
the  small  amount  secured  from  ids  wife  with 
his  other  property  did  not  convert  it  all  into 
commnnity  property.— Cudworth's  Estate,  In 
re,  133  Cal.  462,  65  Pae.  1041. 

[c]  Where  during  coverture  decedent  was 
engaged  in  no  business  except  looking  after 
his  property  acquired  before  marriage,  and 
left  no  real  estate  not  owned  by  him  before 
marriage  or  derived  from  investments  of  his 
personal  estate,  and  his  personal  property 
was  greatly  decreased,  and  nearly  all  of  it 
was  directly  traced  to  that  possessed  before 
marriage,  his  widow  tiad  no  interest  therein 
as  community  property. — Cudworth's  Estate, 
In  re,  133  Cal.  462,  65  Pac.  1041. 

[d]  Decedent,  before  marriage,  purchased 
real  estate,  which  snbseqnently  increased 
greatly  in  value,  and  on  which  community- 
moneys  were  expended.  Held,  that  it  re- 
mained his  separate  property,  subject  to  his 
devise.- Patton's  Estate.  In  re,  Myr.  Prob. 
241. 

S  129.  IPnverty  Ae«vlied  Daring  Oorertiire. 

[a]  Property  conveyed  by  husband  to  third 
party  for  accommodation,  and  reconveyed  to 
wife,  ie  common. — Joyce  v.  Joyce,  5  Cal.  161. 

[b]  Property  in  this  state  acquired  by  the 
husband  after  marriage,  but  before  the  paa- 
sage  of  the  act  of  April  17,  1850,  is  common 
property  under  the  Mexican  law,  as  that  so 
acquired  subsequently  is  by  the  statute,  and  r 
cannot  be  disposed  of  by  will.— Buchanan's 
Estate,  8  CaL  607.. 

[c]  Land  conveyed  to  husband  and  wife 
jointly  is  common. — Scott  v.  Ward,  13  Cal. 
458. 

[d]  Under  the  Mexican  law,  property  ac- 
quired bv  both  while  living  together,  by  on- 
erous or'lucrative  title  (that  is,  by  purchase 
or  gift),  snd  property  acquired  by  either 
by  onerous  title  (that  is,  by  purchase),  be- 
longed to  the  eommimity. — Scott  ▼.  Ward,  13 
CaL  458. 
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[e]  Wlien  a  conveyftiice  ia  made  to  a  mar- 
ried woman  is  consideration  of  money,  as 
well  as  love  and  affection,  the  estate  conveyed 
becomes  the  common  property  of  the  husband 
and  wife. — Tastin  v.  Faught,  23  Cal.  237. 

[f]  A  husband,  before  his  marriage,  was  in 
possession  without  right  of  a  tract  of  land. 
After  his  marriage  he  conveyed  a  portion 
thereof  to  the  rightful  owners,  to  whom  he 
gave  up  possession;  and,  induced  tbereby, 
they  conveyed  part  of  the  land  to  him.  Hel^, 
that  the  land  thus  acquired  by  him  was  com- 
munity property. — ^Paneoast  v.  Paneoaat,  57 
Gal.  320. 

[g]  Money  borrowed  by  wife  to  invest  In 
land  is  community  property  unless  secured  by 
her  separate  property. — Scfiuylei  T.  Brongh- 
ton,  70  Cal.  285,  11  Pac.  719. 

[V]  Proper^  acquired  after  marriage  is 
community.— King  t.  Gotz,  70  CaL  240,  11 
Pac.  656;  Tibbets  ▼.  Fore,  70  Cat  244,  11 
Pac.  648. 

[ij  When  property  is  acquired  partly  with 
separate  funds  and  partly  with  community 
funds  it  becomes  in  part  the  separate  prop- 
erty of  the  spouse  fumishing  the  separate 
funds  and  in  part  community  property,  in 
proportion  to  the  separate  and  community 
funds  invested  in  it. — Bauer,  Estate  «f,  79 
Cal.  304,  21  Pac.  833. 

[j]  The  wife  of  an  insolvent  husband  leased 
land,  and  bought  seed  barley  to  plant,  for 
the  price  of  which  she  gave  her  individual 
note.  She  testified  that  she  planted  the  bar- 
ley because  her  husband  intended  to  go 
away;  that  they  thought  she  had  better  have 
it  in  her  name ;  that  she  had  her  husband  buy 
the  barley,  and  help  plant  it,  which  he  did 
,  under  her  direction;  that  he  did  the  work  in 
the  field,  and  she  worked  in  the  house.  The 
husband  did  not  go  away,  but  remained,  and 
took  charge  of  the  work.  Held,  that  the 
crop  raised  was  community  property,  and 
liable  for  the  husband's  debts. — Davis  t. 
Oreen,  122  Cal.  364,  55  Pac.  9. 

[k]  A  partition  decree  allotting  lands  pre- 
viously purchased  by  the  husband  to  him  and 
his  wife  jointly  does  not  change  the  commun- 
ity character  of  the  property. — Cunba  v. 
Hughes.  122  Cal.  Ill,  68  Am.  St.  Bep.  27,  54 
Pac.  585. 

[1]  Plaintiff  testified  that  a  lot  was  pur- 
chased with  the  savings  of  himself  and  wife; 
that  at  the  advice  of  their  employer,  who  ne- 
gotiatrtl  the  sale,  the  deed  was  made  to  the 
wife;  that  a  house  was  built  thereon  by  the 
I  employer,  and  was  paid  for  out  of  their  wages 
i  (this  latter  fact  also  being  testified  to  by  other 
I  witnesses);  that  afterward  the  purchase  of  a 
i  second  lot  was  negotiated   by   their  em- 
ployer,  and  the  deed  taken  in  the  same  way; 
that  it  was  paid  for  partly  by  rent  saved 
from  the  first  house,  and  a  mortgage  given 
for  the  balance;  that  the  property  was  always 
considered  community  property.    The  rents 
were   collected   by   the   wife,   but  applied 
for  family  purposes.   Shortly  after  the  sec- 


ond purchase  a  mortgage  was  given  on  both 
lots  for  fifteen  hundred  dollars,  and,  several 
years  after,  the  second  lot  was  mortgaged  for 
five  hundred.  Defendants,  to  whom  the  wife 
had  conveyed  the  property,  claimed  that  it 
had  been  given  to  her  as  her  separate  prop- 
erty by  the  husband  and  their  employer,  and 
that  the  latter  had  furnished  part  of  the 
price,  and  that  the  remainder  had  been  fur- 
nished by  the  wife  from  her  savings  before 
marriage.  The  deed  to  defendants  described 
the  property  as  being  the  wife's  "sole  and 
separate  property  acquired  by  her  while  liv- 
ing separate  and  apart  from  her  husband." 
Held,  that  the  property  was  community  prop- 
erty.—Lewis  V.  Burns,  128  Cat  368,  55  Pac 
138. 

[m]  Where  a  married  woman  and  her  hus- 
band acquired  possession  of  real  property  by 
a  gift  to  the  wife  from  her  sister,  and  occu- 
pied it  together  for  more  than  twenty  years, 
after  which  .time  she  was  decreed  to  be  the 
owner  by  adverse  possession  in  a  snit  to  quiet 
title  brought  by  the  administratrix  of  tho 
sister,  the  title  so  perfected  by  adverse  pos- 
session was  not,  in  effect,  a  purchase  with 
community  funds,  so  as  to  give  the  husband 
a  half  interest  in  the  land,  but  operated  as  a 
purchase  by  the  wife,  so  as  to  make  the  land 
her  separate  property. — Siddall  v.  Haight, 
132  Cat.  320,  64  Pac.  410. 

[n]  Civil  Code,  section  575,  providing  that 
married  women  may  make  deposits  in  their 
own  right,  does  not  repeal  the  provision  of 
section  164  that  property  acquired  after  mar- 
riage is  community  property,  nor  abrogate 
the  settled  rule  that  all  property  acquired  by 
^ther  party  after  marriage  shall  be  presumed 
community  property. — Bows  v.  Hibemia  Sav- 
ings etc  Soc,  134  Cal.  403,  66  Pae.  560. 

[o]  Real  estate  acquired  during  marriage  is 
community  property. — Otto  T.  Long,  144  CaL 
144,  77  Pac  68S. 

Fob  Authobities  pbou  Otexe  States: 

See  26  Cent  Dig.,  cols.  2605-2610,  §§  889- 
802. 

S  130.   Property  Acquired  After  Divorce. 

[a]  Property  of  husband  acquired  after  di- 
vorce is  neither  separate  nor  community  prop- 
erty and  cannot  be  charged  with  payment  of 
permanent  alimony  (per  Paterson,  J.) — Spen- 
cer, In  re,  82  CaL  113,  23  Pae.  37. 

S  131.  Proceeds  Insurance. 

[a]  A  testator,  after  marriage,  took  out  an 
insurance  policy,  on  which  he  paid  the  pre- 
miums from  his  salary.  Held,  that  the  insur- 
ance money  was  community  property,  to 
one-half  of  which  the  wife  was  entitled  as 
survivor. — Stans '  Estate,  In  re,  Myr.  Prob.  5. 

[b]  A  decedent  paid  the  first  third  of  the 
amount  of  the  premiums  on  his  life  insurance 
policy  out  of  his  earnings  before  marriage, 
and  the  remainder  from  his  earnings  received 
after  marriage.  Held,  that  one-third  of  the 
policy  belonged  to  his  separate  estate,  and 
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the  nmainder  io  tlie  eommuoity  proper^. — 
Webb'B  Estate,  In  n,  Myr.  Prob.  93. 

I  132.   Property  Acquired  by  Gift. 

[a]  A  grant  to  the  husband,  with  certain  re- 
Btrictiona  and  qualifications,  is  a  donation, 
and  belongs  to  the  husband  alone. — Scott  T. 
Ward,  13  Ca!.  458. 

[b]  Where  during  coTerture  a  wife  gare 
small  sums  derived  from  the  income  of  her 
separate  property  to  her  husband,  "to  do 
what  he  pleased  with"  the  money,  the  gift 
made  it  his  separate  property,  and  not  com- 
munity property. — Cudworth'a  Estate,  In  re, 
133  Cal  462,  65  Pao.  1041. 

F«  AuTHOBims  noif  Otheb  States  : 

Sea  26  Cent.  Dig.,  eola.  2610-2612,  |  898. 

S  183.  PnbUc  Lands  Ac^nlxed  by  Onat  or 

Entry. 

[a]  Under  the  Spanish  and  Mexican  law, 
land  granted  by  the  government  to  the  hus- 
band as  a  donation  became  his  separate  es- 
tate.—Wilson  T.  Castroj  31  Cal.  420. 

[b]  Land  granted  under  the  colonization 
laws  of  Mexico  to  married  men  became  their 
separate  property,  and  not  the  common  prop- 
erty of  themselves  and  their  wives. — Hood  t. 
Hamilton,  33  Cal  608. 

[c]  If  a  man  marries  while  in  possession  of 
land  which  he  claims  to  own  under  a  purchase 
from  grantees  in  Mexico,  and  the  grant  is  af- 

^  terward  rejected,  and  he  then  purchases  it 
from  the  United  States  by  permission  under 
the  act  of  Congress  of  1S65,  relating  to  the 
"ex-mission  of  San  Jose" — the  land  is  hia 
separate  estate,  and  not  community  property. 
Lake  v.  Lake,  52  Cal.  428. 

[d]  A  husband  and  wife  occupied  a  tract  of 
land  belonging  to  the  United  States  from  1847 
until  1856,  when  the  wife  died.  The  hus- 
band eontinned  to  occupy  it  until  1871,  when 
he  reeeiTed  a  deed  to  it  from  the  town  of 
Santa  Cruz  under  act  of  Congress,  July  23, 
1866.  Held,  that  the  occupation  by  the  hns- 
band and  wife  during  her  life  did  not  render 
the  land  community  property,  or  vest  the 
wife  with  any  ownership  whatever. — Labiah 
V.  Hardy,  77  Cal.  327,  19  Pae.  681,  23  Pae. 
123. 

[e]  Flaintiif'B  testatrix,  a  married  woman, 
obtained  a  possessory  title  under  deeds  from 
prior  occupants  to  land  afterward  coming 
within  the  townsite  act.  Her  huaband,  the 
defendant,  with  meana  of  his  own,  whether 
separate  or  community  did  not  appear,  paid 
for  the  lots  under  said  act,  and  procured  a 
deed  to  testatrix.  In  his  affidavit  filed  to 
obtain  the  deed,  he  stated  that  his  wife  was 
"the  owner  of  the  Iots,V  and  that  he  was  in 
possession  and  entitled  thereto  as  against  alt 
persons  except  her,  in  whose  name  he  wiahed 
the  deed  to  be  made.  Held,  that  the  lots 
were  community  property,  no  intention  of 
defendant  to  make  a  gift  to  testatrix  being 


apparent.— Uorgan  t.  LonM,  78  OaL  58,  80 

Pac.  248, 

Fob  AuTHORmis  iboh  Otheb  States: 

See  26  Gent.  Dig.,  eols.  8613-2618,  §  805. 

S  ISA.  Bstopp«l  to  Dflsiy  Natnxe  of  Property. 

[a]  A  statement  by  a  husband,  in  his  peti- 
tion for  letters  of  administration  on  his  de- 
ceased wife's  estate,  that  certain  land  was  a 
part  of  her  separate  estate,  does  not  estop 
those  claiming  under  him  from  claiming,  as 
against  the  grantees  of  one  to  whom  it  was 
sold  and  conveyed  after  the  husband's  death 
as  a  part  of  her  estate,  that  it  was  commun- 
ity property  belonging  to  him  by  Civil  Code, 
section  1401,  without  administration. — Dean 
V.  Parker,  88  Cal.  283,  26  Pae.  9L 

$  136.  Pn^erty  Pnrchased. 

[a]  After  marriage  the  husband  purchased 
with  the  common  funds,  and  took  a  deed  of 
lands  which  he  had  occupied  without  title  be- 
fore marriage.  Held,  that  they  were  com- 
mon property. — Johnson  t.  Johnson,  11  Cal. 
200,  70  Am.  Dec.  774. 

[b]  Property  parchaaed  during  eovertnre, 
whether  by  the  husband  or  wife,  is  commun- 
ity property,  and  not  the  separate  estate  of 
the  purchaser  unless  purchased  with  separate 
funds.— Smith  v.  Smith,  12  Cal.  216,  73  Am. 
Dec.  533;  Meyer  v.  Einzer,  12  Cal.  274,  73 
Am.  Dec.  538. 

[c]  Under  the  statute  providing  that  all 
property  acquired  after  marriage  by  either 
husband  or  wife,  except  such  as  may  be  ac- 
quired by  gift,  bequest,  devise,  or  descent, 
shall  be  common  property,  the  fact  of  pur- 
chase excludes  the  preaumption  that  property 
was  taken  by  gift,  bequest,  deviae,  or  descent. 
Meyer  v.  Einzer,  12  CaL  247,  73  Am.  Dee. 
538. 

[d]  Certain  lots  of  land  were  conveyed  to 
a  husband  by  two  separate  deeds,  and  the 
same  grantors  by  a  quitclaim  deed,  bearing 
the  same  date  as  the  last  deed  to  the  husband, 
conveyed  the  same  lots  to  his  wife  for  the 
consideration  of  fifty  ddlars.  Held,  that  the 
land  was  eommon  property  of  both. — ^Biley 
PeU,  83  Cal.  70. 

[e]  Where  a  woman,  living  upon  public  land 
of  the  United  States,  married,  and  the  hus- 
band thermfter  filed  a  deel&ratory  statement 
upon  it  in  his  own  name,  and  made  the  required 
proof,  and  was  allowed  to  enter  and  purchase 
the  land  in  his  own  name,  and  subsequently 
the  husband  and  wife,  by  their  joint  deed, 
sold  the  land,  and,  with  the  proceeds,  the  hus- 
band purchased  other  land,  held,  that  the 
land  so  purchased  was  community  property. 
Eslinger  v.  Eslinger,  47  Cal.  62. 

[f]  A  decedent  at  the  time  of  his  second 
mairiage  owned  a  farm  in  Kansas,  on  which 
he  lived  with  his  children.  His  second  wife 
had  no  separate  property  and  no  law  of  that 
state  creates  the  classes  of  "community  "  and 
"separate  property."   In  about  a  year  be 
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sold  bis  farm,  and  bought  another  there,  and 
in  this  way  he  owned  four  or  five  farms  while 
he  lived  there,  bis  wife  joining  in  all  the  con- 
vOTancea.  On  removing  to  California  in  1890, 
he,  with  a  part  of  the  money  received  from 
the  last  conveyance,  invested  in  land  on 
which  his  widow  filed  a  homestead  declaration 
on  the  ground  that  it  was  commanity  prop- 
erty. Held,  that  the  land  mast  be  regarded 
as  his  separate  property,  and  her  claim  should 
be  denied. — Burrows'  Estate,  In  re,  13fl  Cal. 
113,  68  Pac  488. 

[g]  Where  land  was  purchased  in  part  with 
the  proceeds  of  the  sale  of  community  prop- 
erty of  husband  and  wife,  and  in  part  with 
their  .ioint  note  and  mortgage,  and  was  deeded 
to  both  of  them,  it  became  community  prop- 
erty, notwithstanding  Civil  Code,  section  164, 
as  amended,  providing  that,  in  case  of  a  con- 
veyance to  a  married  woman  and  ber  husband, 
the  presumption  Is  that  she  takes  the  part 
conveyed  to  her  as  a  tenant  in  common,  un- 
less a  different  intention  is  expressed,  this 
presumption  not  being  conclusive. — Bollinger 
T.  Wright,  143  Cal.  292,  76  Pac.  1108. 

Fob  Attthobities  from  Otheb  States  : 

See  26  Cent.  Dig.,  cols.  2619-2634,  §S  897- 
908. 

I  136.   Property  PnreliaBed  h7  mfe  or 

Conveyed  to  Her. 

[a]  Where  property  is  conveyed  to  wife  and 
deed  shows  upon  its  face  consideration  paid, 
it  becomes  the  common  property  of  both  hus- 
band and  wife,  and  not  the  separate  prop- 
erty of  the  wife.— Biley  v.  Pehl,  23  Cal.  70. 

[b]  Property  conveyed  to  wife  paid  for  with 
community  funds  is  community  propertv. — 
Schuyler  v.  Broughton,  70  Cal.  283,  11  Pac. 
719. 

[c]  Property  purchased  by  wife  and  paid  for 
with  community  funds  is  community  property. 
Morgan  v.  Lones,  78  Cal.  60,  20  Pac.  248. 

[d]  A  conveyance  to  a  wife  vests  title  in 
the  community  where  the  consideration  was 
not  paid  out  of  her  separate  estate. — Qwynn 
T.  Dierssen,  101  Cal.  563,  36  Pac.  103. 

[e]  Civil  Code,  sections  162,  163,  define  the 
separate  property  of  the  wife  as  that  owned 
by  her  before  marriage,  and  that  acquired 
afterward  by  gift,  bequest,  devise,  or  descent, 
with  the  rents,  issues,  and  profits  thereof. 
By  section  164,  before  its  amendment,  all 
other  property  aeqnired  after  marriage  by 
either  husband  or  wife  or  both  was  commun- 
ity property.  Held,  that  land  purchasedj 
while  the  law  so  stood,  with  the  proceeds  of 
a  death  certificate  assigned  by  insured  to  a 
married  woman  in  consideration  of  the  care 
of  insured 's  children  by  her,  and  her  hus- 
band, which  land  was  deeded  to  her,  was 
community  property. — Bollinger  T.  Wright, 
143  Cal.  292,  76  Pac.  1108. 

g  137.  ^_  Porchase  In  CfonildeEatlon  of 
Separate  Property. 

[a]  The  purchase  of  land  by  the  husband, 
after  marriage,  with  his  separate  funds  ac- 


quired by  him  before  marriage,  and  the  tak- 
ing of  a  conveyance  therefor  in  the  name  of 
his  minor  children  by  a  former  wife,  is  not  a 
fraud  upon  the  rights  of  his  wife. — Smith  t. 
Smith,  12  Cal.  216,  73  Am.  Dec  633. 

[b]  A  husband,  after  purchasing  Iffnd  on 
credit,  paid  a  portion  of  the  price  with  bis 
separate  property,  liimiself  and  wife  securing 
the  remainder  with  their  joint  note  and  a 
mortgage  on  the  same.  He  then  sold  a  part 
of  the  land  at  a  profit,  paying  the  note  with 
a  part  of  the  proceeds,  and  with  the  re- 
mainder, increased  by  some  of  his  separate 
property,  built  a  house  on  the  land  not  sold. 
Held,  that  the  land  not  sold  and  the  house 
thereon  were  hia  separate  property,  and  not 
eommnnity  property. — Martin  t.  Martin.  52 
CaL  239. 

[ej  Beal  estate  purchased  by  the  hnsband, 
after  marriage,  with  money  accumulated  dur- 
ing marriage  by  the  ordinary  use  and  man- 
agement by  him  of  property  which  he  owned 
at  the  time  of  marriage,  is  bis  separate  prop- 
erty.—Higgins'  Estate,  In  re,  65  Cal.  407,  4 
Pae.  389. 

{dl  If  real  property  be  purchased  in  part 
with  the  eommnnity  funds  of  husband  and 
wife,  and  in  part  with  the  wife's  separate 
funds,  the  wife, becomes  a  tenant  in  eommon 
of  the  land  with  her  hasband,  her  interest 
being  proportionate  to  her  investment. — 
Schuyler  Broughton,  70  Cat  282,  11  Pae. 
719. 

Fob  AuTBOBrrns  fbok  Othxb  States: 

See  26  Cent.  Dig.,  cols.  2627-2638,  6|  900- 
902. 


§  138.   Effect  of  Bedtals  In  Deed. 

[a]  The  fact  that  a  deed  of  lands  was  made 
to  a  wife  ' '  for  her  separate  estate, ' '  even  if 
construed  to  mean  that  the  consideration 
money  was  p^id  from  her  separate  property 
only,  creates  a  separate  estate  in  her  prima 
facie,  and  does  not  preclude  one  claiming 
under  her  husband  from  showing  that  the  pur- 
chase money  was  paid  from  community  funds, 
and  hence  that  the  lands  are  community  prop- 
erty.—MeComb  T.  Spangler,  71  CaL  418,  12 
Pae.  347. 

Fob  Authobitibs  tbok  Other  Statxb  : 

See  26  Cent.  Dig.,  cola.  2633,  2634,  §  903. 


g  139.  Bent!  utd  Profits  of  Bopaxmte  Fro^ 
erty. 

[a]  The  rents  and  profits  of  the  separate 
property  of  husband  and  wife  are  declared 
to  be  common  property. — Snyder  t.  Webb,  3 
CaL  83. 

Fob  Authobitiis  nou  Othxe  Statbs: 

See  26  Cent.  Dig.,  coll.  2634-2637,  ${  904- 
908. 
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I  140.  HBwt  of  Declaration  of  Homestead 
on  Separate  Property. 

[a]  Declaration  of  homestead  on  separate 
property  convertB  it  into  joint  property  of 
hnsband  and  wife. — Bnrkett  v.  Burkett,  7S 
Cal.  312, 12  Am.  St.  Sep.  58.  20  Pae.  715. 

§  141.  Earnings  of  Husband  or  Wife. 

[a]  Earnings  of  both  husband  and  wife  go 
into  common  fond,  and  become  common  prop- 
erty, the  control  and  disposition  of  which  be- 
long to  the  hnsband. — Washburn  t.  Washburn, 
»  CaL  475. 

[b]  By  the  Mexican  law  money,  the  fmit 
of  the  wife's  individual  labor,  became  the 
community  property  of  the  husband  and  wife. 
Fuller  T.  Perguson,  20  CaL  546. 

[e]  A  claim  by  a  married  woman  for  ser- 
vices rendered  a  decedent  as  nurse  constitutes 
community  property,  under  Civil  Code,  sec- 
tion 164,  declaring  "all  other  property  of  hus- 
band or  wife,  acquired  after  marriage,"  com- 
munity property. — Smith  t.  Furnish.  70  Cal. 
424,  12  Pae.  392. 

[d]  If  purchase  money  of  laud  conveyed  to 
irife  as  ner  "separate  property"  consisted  of 
earnings  of  husband  after  marriage,  and  the 
wife  took  the  title  in  her  name  as  her  sep- 
arate property,  without  the  husband's  knowl- 
edge or  consent,  and  held  it  adversely  to  him, 
she  took  it  in  trust  for  the  marital  commun- 
ity, resulting  from  the  fact  that  the  purchase 
money  was  community  property. — Shanahan 
T.  Crampton,  02  Cal.  9,  28  Pac.  50. 

[el  Where  a  wife  died  leaving  money  in  • 
bank,  which  was  deposited  after  her  mar- 
riage, part  of  which  was  the  proceeds  of  the 
sale  of  her  separate  real  estate,  the  presump- 
tion that  the  balance  was  community  property 
is  not  rebutted  by  evidence  that  the  husband 
did  little  work  and  did  not  earn  it,  since  the 
deposit  was  nevertheless  community  prop- 
erty, though  it  consisted  wholly  of  the  earn- 
ings of  the  wife  while  living  with  her  hus- 
band.— ^Fennel!  T.  Drinkhouse,  131  CaL  447, 
63  Pac.  734. 

FoA  AuTH<Htrms  fboh  Otheb  States: 
See  20  Cent.  Dig.,  eoL  2639,  §  911. 

$  142.  Sunages  tot  wrongftU  Death. 

[a]  The  damages  allowed  to  heirs  for  the 
death  of  a  wife  and  mother  have  no  existence 
prior  to  her  death,  and  are  not  community 
property;  and  the  husband's  right  to  recover 
them  is  not  based  upon  the  supposition  that 
they  are  a  part  of  her  estate,  or  passed  to  him 
under  the  statute  relating  to  the  succession 
or  inheritance  of  property. — Redfield  v.  Oak- 
land Cons.  St.  By.  Co.,  110  CaL  277,  42  Pae. 
822. 

I  143.  Damagee  for  iBjury  to  Wife. 

[a]  The  right  to  recover  damages  for  per- 
wonaX  injury  is  a  chose  in  action,  and  if  ao< 


quired  by  the  wife  during  marriage,  it  comes 
within  Civil  Code,  section  164,  whereby  "all 
other  property  acquired  after  marriage  by 
either  husband  or  wife  or  both  is  community 
property." — McFadden  v.  Railway  Co.,  87 
Cal.  467,  25  Pac.  681;  Neale  v.  Depot  By.  Co., 
94  Cal.  425,  29  Pac.  954. 

[b]  Prior  to  her  injury  by  the  wrongful  acts 
of  defendant  carrier,  plaintiff's  wife  did  all 
her  housework,  but  by  such  injury  she  was 
rendered  wholly  unable  to  do  such  work. 
Civil  Code,  section  155,  provides  that  hus- 
band and  wife  contract  to  each  other 's  mutual 
support.  Held  that,  since  the  earnings  from 
the  wife's  services  are  a  part  of  the  com- 
munity property,  the  husband,  as  the  head  of 
the  community,  could  maintain  an  action  for 
the  loss  of  such  services. — Martin  v.  South- 
ern Pac  Co.,  130  CaL  285,  62  Pac.  515. 

Fob  Authobitibs  tbou  Other  States: 
See  26  Cent.  Dig.,  eoL  2630,  §  912. 

I  144.  £Tldflnce  m  to  Oliaracter  of  Prop- 
er^. 

[a]  The  character  of  the  estate  of  a  de- 
cedent aa  separate  or  community  property  of 
himself  and  his  first  wife  is  not  affected  or 
changed  by  his  opinion  thereon,  or  by  any 
declaration  which  he  may  make  in  his  will 
in  reference  thereto,  but  is  determined  from 
the  mode  in  which  the  property  was  acquired. 
Grannies'  Estate,  In  re,  142  Cal.  1,  75  Pac. 
324;  Qranniss  v.  Center,  142  CaL  1,  75  Pae. 
324. 

For  Authorities  vbom  Other  States: 

See  26  Cent.  Dig.,  cols.  2640-2651,  §§  913* 
916. 

$  145.    Pnsamptioni  and  Bardn  of 

Proof. 

[a]  In  the  absence  of  an  allegation  that 

there  is  common  property,  the  presumption 
would  be  that  there  was  none. — Kashaw  t. 

Kashaw,  3  Cal.  312. 

[b]  The  law  of  this  state  in  relation  to  the 
rights  of  husband  and  wife,  as  to  the  com- 
mon.property,  is  similar  to  the  law  of  Louisi- 
ana and  Texas;  and  in  those  states  it  ia  held, 
by  their  highest  tribunals,  that  all  property 
acquired  by  either  spouse  during  the  exist- 
ence of  the  community  is  presumed  to  belong 
to  it,  and  that  this  presumption  can  only  be 
overcome  by  clear  and  satisfactory  proof  that 
it  was  acquired  by  the  separate  funds  of  one 
or  the  other;  and  that  the  burden  of  proof 
lies  upon  the  party  claiming  the  property  as 
separate.— Smith  t.  Smith,  12  Cal.  216. 

[e]  The  presumption  of  law  is  that  property 
purchased  during  the  marriage,  whether  in  the 
name  of  both  or  either  spouse,  is  community 
property.— Meyer  v.  Kinzer,  12  Cal.  247,  73 
Am.  Dec.  53S;  Burton  v.  Lies,  21  CaL  87; 
Dimmick  v.  Dimmick,  95  CaL  823,  30  Pad 
547,  S4S. 
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[d]  Note  payaMe  to  wife  is  prima  facie  com- 
mon property. — Tiyon  v.  Sutton,  13  Cal.  493. 

[e]  Property  conveyed  by  deed  to  the  wife 
daring  coverture  is  presnmed  to  be  commun- 
ity property,  in  the  absence  of  evidence  that 
it  was  paid  for  ont  of  the  separate  estate  of 
the  wife.— Pixley  t.  Haggins,  15  CaL  127; 
Mott  T.  Smith.  16  CaL  533;  IngerBoU  t.  Troe- 
body,  40  CaL  603. 

[f]  A  deed  to  a  feme  eovert,  not  describing 
her  as  a  married  woman,  nor  purporting  to 
be  for  her  sole  and  separate  nse,  is  prima 
facie  a  conveyance  to  the  husband  and  wife 
in  common;  and  the  burden  of  proof  is  on  the 
wife  to  show  that  it  is  her  separate  property. 
Adams     Knowlton,  22  CaL  283. 

[g]  A  deed  to  the  wife  of  real  estate,  which 
is  npoB  its  face  a  deed  of  purchase,  and  re- 
cites a  consideration  paid,  ia  presomptive  evi* 
dence  that  the  property  thereby  conveyed  be- 
longs to  the  community,  and  ia  liable  as  such 
for  the  debts  of  the  husband;  but  this  pre- 
sumption may  be  overcome  by  clear  and  eon- 
einsive  proof  that  the  property  was  par- 
chased  with  separate  funds  of  the  wife. — Mc- 
Donald T.  Badger,  23  CaL  398,  83  Am.  De& 
123. 

[b]  A  deed  of  land  to  a  married  woman 
which  shows  upon  its  face  the  payment  of  a 
money  consideration  is  prima  facie  evidence 
that  the  land  conveyed  thereby  ia  the  com- 
mon property  of  the  husband  and  wife,  and 
inbjeet  to  the  absolute  control  and  disposition 
of  the  husband.— -lianders  t.  Bolton,  26  CaL 
893. 

[i]  The  presumption  fs  that  property  con- 
veyed to  the  wife  for  a  money  consideration 
is  common  property;  but  this  presamption 
may  be  rebutted  by  showing  that  it  was  pur- 
chased with  money  belonging  to  her  separate 
estate.— Bamsdell  Foller,  28  CaL  37,  87  Am. 
Dec.  103. 

[j]  The  presumption  that  land  is  the  com- 
mon property  of  husband  and  wife,  when  the 
conveyance  is  made  to  either,  and  recites  a 
valuable  money  consideration  not  stated  to 
have  been  the  separate  property^of  either,  is 
not  a  conclusive  presumption  of  law,  bat  parol 
evidence  may  be  introduced  to  show  that  the 
title  was  taken  as  the  separate  property  of 
one  of  the  spoases. — Peek  t.  Brummagim,  31 
Cal.  440,  89  Am.  Dec.  196. 

[k]  Presumption  is  that  all  property  ac- 
quired during  coverture  is  common  proper^, 
nnless  the  contrary  appears. — Althof  T.  Con- 
heim,  38  Cal.  230,  99  Am.  Dee.  363. 

[1]  There  is  no  legal  preeumption  that 
land,  the  separate  property  of  the  husband, 
conveyed  by  him  to  the  wife  in  consideration 
of  money,  the  separate  property  of  the  wife, 
becomes,  after  such  conveyance,  the  commun- 
ity property  of  the  husband  and  wife. — Hua- 
sey  V.  Castle,  41  Cal.  239. 

[m]  In  the  absence  of  evidence  as  to 
whether  certain  property  belongs  separately 


to  the  husband  or  wife,  or  to  them  jointly,  tka 
presumption  is  that  it  is  eommnni^  property. 
Schuler  T.  SftTings  et&  Soe.,  M  GkL  397,  1 
Pac  479. 

[n]  Presumption  attending  possesaioB  «f 
property  by  either  spouse  is  that  it  belongs  ta 
community. — Bartlett  T.  Odd  FeUowl'  Bmr. 
Bank,  70  CaL  244. 

[o]  Presnmption  that  property  coaveyed  to 
wife  was  paid  for  with  community  funds  is 
rebuttable. — Schuyler  t.  Broughton,  70  CaL 
283,  11  Pac  710. 

[p]  Borden  is  on  wife  to  show  that  prop- 
erty prima  facie  belonging  to  community  is 
her  separate  estate. — Tibbets  v.  Fore,  70  CaL 
246,  11  Pac  648. 

fn3  Property  conveyed  to  wife  by  deed 
showing  consideration  paid  by  her  is  presumed 
purchased  with  community  funds.— -Schuyler 
T.  Broughton,  70  CaL  283,  11  Pac  719. 

[r]  Property  acquired  by  purchase  during 
marriage  is  presumed  to  be  community  prop- 
erty.—Morgan  r.  Lones,  78  CaL  62,  20  Pac 
248. 

[s]  Though  Civil  Code,  section  164,  whieh 

provides  that  land  acquired  after  marriage 
by  either  husband  or  wife  is  community  prop- 
erty, unless  purchased  with  the  separate  es- 
tate of  either,  raises  a  presnmption  that  prop- 
erty conveyed  to  a  wife  after  marriage  is 
community  property,  yet  the  record  of  a  deed 
conveying  land  to  the  wife  for  a  recited  con- 
sideration is  notice  to  third  persons  of  the 
extent  of  her  claim  to  the  property,  whatever 
it  may  turn  ont  to  be,  and,  if  she  has  paid 
for  it  out  of  her  separate  estate,  either  in 
whole  or  in  part,  she  may  hold  it  in  the  same 
proportion  on  making  proof  of  the  fact. — 
Jackson  r.  Torreace,  83  CaL  521,  23  Pac  695. 

[t]  Prior  to  '1889  presumption   was  that 

property  acquired  by  purchase  was  community 
property,  and  it  could  only  be  overcome  bv 
dear  proof.— Tobnan  t.  Smith,  85  CaL  284, 
24  Pac  743. 

[n]  Conreyanee  to  husband  and  wife  jointly 
makes  the  property  conveyed  presumptively 
community  property,  and  their  subsequent 
divorce  without  any  disposition  of  the  prop- 
erty in  the  decree  left  them  as  tenants  in 
common,  each  holding  the  legal  title  to  one- 
half  of  the  land.— Biggi  v.  Biggi,  98  CaL  35, 
8S  Am.  St.  Bep.  141,  32  Pac  808. 

[t]  The  legal  presumption  in  force  prior  to 
the  codes — that  all  property  acquired  oy  hus- 
band or  wife  after  marriage  was  community 
property — was  not  a  mere  rule  of  evidence, 
but  was  a  rule  of  property,  and  section  164  of 
the  Civil  Code,  as  amended  in  1889,  providing 
that  property  conveyed  to  the  wife  shall  be 
presumed  to  be  her  separate  property,  did 
not,  and  could  not,  change  the  former  rule  so 
as  to  disturb  titles  already  vested  thereunder. 
Jordan  r.  Fay,  98  Cal.  264,  33  Pac  95. 

[w}  Where  a  deed  was  made  to  a  married 
woman  for  a  money  consideration,  prior  to 
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th«  amendmeBt  of  1889  of  section  164  of  the 
Civil  Code,  the  land  conveyed  by  it  was 
preanmably  eommanity  property,  and  where 
the  evidence  shows  that  it  was  not  purchased 
with  her  separate  funds,  she  is  incompetent 
to  sign  a  petition  for  an  irrigation  district 
as  an  owner  of  the  property. — Directors  of 
Fallbrook  Irr.  Dist  T.  Abila,  106  Cal.  355,  39 
Pae.  791. 

[x]  Prior  to  the  amendment  of  section  164 
•f  the  Civil  Code  made  in  1889,  property  con- 
veyed to  the  wife  by  purchase  daring  cover- 
ture was  presumptively  eommanity  property, 
thongh  the  wife  might  show  that  it  was  her 
separate  property;  bat  a  deed  taken  by  the 
w^e  subsequent  to  that  amendment  is  prima 
facie  evidence  that  the  premises  parchased 
are  the  separate  property  of  the  wife. — 
Heney  t.  PesoU,  109  GaL  58,  41  Pac.  819. 

[y]  PresamptioD  is  that  lands  purchased 
diuing  marriage  are  eommanity  property,  and 
this  presumption  can  be  overthrown  only  by 
e^denee  of  a  dear,  certain  and  convincing 
character,  establishing  the  contrary;  and  the 
burden  of  rebutting  this  presumption  rests 
upon  the  parties  claiming  the  separate  char- 
acter of  the  property;  and,  in  the  absence  of 
each  rebutting  proof,  the  presumption  as  to 
the  community  character  of  the  property  is 
absolute  and  conclusive.— Boody,  Estate  of, 
118  OaL  682,  45  Pm.  858. 

[b]  The  amendment  of  Civil  Code,  section 
164,  which  provided  that  a  deed  to  a  mar- 
ried woman  would  be  presumed  to  have  vested 
title  in  the  marital  community,  and  that  this 
presumption  could  only  be  overcome  by  clear 
and  satisfactory  evidence,  so  as  to  provide 
that  the  presumption  in  such  cases  is  that 
the  title  is  thereby  vested  in  the  wife,  as 
her  separate  property,  does  not  apply  to  con- 
veyances made  before  the  amendment  went 
into  effect.— liCWia  v.  Bums,  122  Cal.  358,  55 
Pac  132. 

[aa]  Prior  to  the  amendment  of  section  164 
of  the  Civil  Code  in  March,  1889,  property 
conveyed  for  a  money  consideration  to  either 
or  both  of  the  spouses  was  deemed  to  be  com- 
munity property,  in  the  absence  of  proof  to 
the  contrary. — Svetinieh  Sheean,  124  CaL 
-216,  71  Am.  St.  Bep.  50,  66  Pac  1028. 

[bb]  Money  deposited  in  bank  by  the  wife 
after  marriage  must  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  be  com- 
munity property,  and  the  burden  of  proof  is 
upon  her  representative  to  show  that  it  was 
her  separate  property,  and  in  so  far  as  such 
burden  is  not  sustained,  the  preBumption  of 
community  character  is  absolute  and  conclu- 
■ive.— Fennel)  v.  Drinkhouse,  131  Cal.  447,  82 
Am.  St.  Bep.  361,  63  Pac  734. 

[ec]  It  is  incumbent  on  a  party  seeking  to 
overcome  the  presumption  as  to  community 
property  to  merely  produce  such  legal  evi- 
dence as  under  all  the  circumstances  of  the 
ease  will  ordinarily  produce  conviction  in  an 
unprejudiced  mind  that  the  property  is  the 
wptrate  property  of  one  of  tha  spouML— 


Freese  v.  Hibernia  Savings  etc  Soc,  139  Cal. 
392,  73  Pac  172. 

[dd]  The  presumption  attending  the  posses- 
sion of  property  by  either  husband  or  wife 
that  it  is  community  property  may  be  over- 
come by  evidence. — Freese  v,  Hibernia  Sav- 
ings etc  Soc,  139  CaL  392,  73  Pac  172.  f 

[ee]  tTnder  Civil  Code,  Section  164,  which, 

prior  to  the  amendment  of  18S9,  provided 
that  property  other  than  that  of  certain 
classes,  acquired  after  marriage,  is  community 
property,  where  property  was  conveyed  to  a 
married  woman  prior  to  1889,  it  is  presumed 
that  she  took  it  as  community  property,  but 
the  presumption  is  not  conclusive. — Hoeck  v. 
Greif,  142  Cal.  119,  75  Pac  670. 

[ff]  The  presumption  that  property  con- 
veyed to  a  married  woman  becomes  her  sep- 
arate estate  (Civ.  Code,  sec  164,  as  amended) 
is  not  conclusive. — Santa  Cruz  Bock  Pet.  Co. 
V.  Lyons,  43  Pac  599. 

Fos  Adthobitibs  raoM  Otheb  States: 

See  26  Cent.  Dig.,  eols.  2640-2645,  §8  918, 

914. 


§  146.   Admissibility. 

[a]  A  declaration  of  homestead  joined  in  by 
husband  and  wife,  which  declares  that  the 
homestead  property  to  the  extent  of  three 
thousand  dollars  was  acquired  and  improved 
with  the  separate  estate  of  the  husband,  is  an 
admission  of  the  wife  which  can  be  used  as 
evidence  against  her,  though  standing  alone 
it  is  not  sufficient  to  overcome  the  presump- 
tion that  the  property  belonged  to  the  com- 
munity. Such  declaration,  and  the  fact  that 
while  acting  as  executrix  of  her  husband  she 
signed  and  swore  to  a  similar  statement  in 
the  inventory  of  his  estate,  have  the  effect 
of  admissions,  but  ar«  subject  to  explanation, 
and  do  not  estm  her  from  asserting  tlie  con- 
trary.—Baner,  Estate  of,  79  CaL  304,  21  Pac 
833. 

[b]  Where  a  husband  alleges  that  he  owns 
real  estate  standing  in  the  name  of  himself 
and  his  wife,  and  has  paid  taxes  thereon,  tax 
receipts  running  to  him  are  admissible  in  his 
favor. — Svetinieh  v.  Sheean,  124  CaL  216,  71 
Am.  St.  Bep.  50,  56  Pac.  1028. 

For  Authorities  fboh  Otbxb  States: 
See  26  Cent.  Dig.,  eoL  2645,  |  915. 

2  147.   Weltflit  and  Snfflctancy. 

[a]  Where  brick  building  was  erected  on 
separate  lots  during  existence  of  community, 
the  presumption  that  it  was  but  the  form  in 
which  the  common  property  was  invested  is 
too  strong  to  be  overcome  by  loose  and  unsat- 
isfactory testimony. — Smith  v.  Smith,  12  CaL 
216,  73  Am.  Dec  533. 

[b]  In  an  aetion  by  the  wife  to  recover  from 
her  husband  a  lot  of  hogs  alleged  to  be  her 
.separate  property,  the  husband  testified  that 
he  had  no  means  whSB  he  married  ont  of 
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which  hs  realized  anTthing;  that  all  the  hogs 
elaimed  were  parehased  with  his  wife'i  prop- 
erty; that  he  had  made  no  money  except  from 
hie  caHivation  of  her  lands;  and  there  being 
no  evidence  that  the  hogs  in  question  were 
those  referred  to  in  a  contract  between  the 
parties,  specifying  the  property  of  each,  judg- 
ment for  plaintiff  held  not  contrary  to  the 
evidence.— Black  v.  Black,  74  Cal.  520,  16 
Pac.  311. 

[c]  In  an  action  to  recover  the  value  of  cer- 
tain horses,  the  evidence  as  to  ownership  was 
that  plaintiff  had  several  thousand  dollars, 
which  she  loaned  her  husband.  She  testified: 
"The  money  was  in  the  stable,  in  the  safe. 
My  husband  used  it  as  he  pleased.  Susie  [one 
of  the  horses]  was  bought  with  my  money, 
and  he  said  I  should  have  her  as  security.  I 
loaned  my  husband  two  hundred  dollars  to 
buy  her.*'  Other  horses  were  bought  much  in 
the  same  way,  and  were  brought  to  the  stable, 
and  used  by  the  husband  in  his  business. 
Plaintiff  further  testified:  "Whenever  he  used 
my  money  to  buy  property,  horses,  he  gave 
them  to  me  as  security.  None  of  this  prop- 
erty was  purchased  without  it  being  reported 
to  me,  and  I  acquiesced  in  it."  Held,  under 
this  evidence,  that  the  ownership  of  the  prop- 
erty was  in  the  husband. — ^Pool  v.  Clifford,  78 
Cal.  371,  20  Pac.  857. 

[d]  A  husband,  at  his  marriage,  owned  per- 
sonalty  worth  more  than  three  thousand  dol- 
lars; and,  shortly  after,  engaged  in  business 
with  a  partner,  using  his  separate  property, 
or  a  part  of  it,  therein.  He  then  purchased 
his  partner's  interest,  which  he  Mid  at  a 
profit  for  fourteen  hundred  dollars.  He  sup- 
ported bis  family  from  his  business,  and  pur- 
chased for  five  thousand  dollars  land  on 
which  he  and  his  wife  joined  in  declaring  a 
homestead.  The  fourteen  hundred  dollars 
was  applied  on  the  price,  and  the  remainder 
was  paid  by  borrowed  money.  The  declara- 
tion of  homestead  contained  the  following: 
"We  further  declare  that  said  property  was, 
to  the  extent  of  three  thousand  dollars,  ac- 
quired and  improved  with  the  separate  es- 
tate of"  the  husband.  Code  of  Civil  Pro- 
cedure, section  1061,  provides  that  a  presump- 
tion, not  by  law  declared  to  be  conclusive, 
' '  may  be  controverted  by  other  evidence, 
direct  or  indirect. ' '  Section  1963,  subdi- 
vision 32,  makes  it  a  disputable  presump- 
tion "that  a  thing,  once  proved  to  exist,  con- 
tinues"; and  Civil  Code,  section  163,  held 
that  the  separate  property  owned  by  the  hus- 
band on  his  marriage  would  be  presumed  to 
have  continued  his  separate  property ;  and 
that  the  presumption  that  the  real  property, 
having  been  purchased  during  coverture,  was 
the  community  property  of  himself  and  wife, 
was  overcome. — Bauer's  Estate,  In  re,  79  Cal. 
804,  21  Pae.  759. 

[e]  Evidence  that  It  wife,  out  of  her  sepa- 
rate estate,  furnished  four-fifths  of  the  money 
used  in  making  the  first  payment  on  land 
purchased,  and  that  the  balance  was  paid  for 

out  of  the  income  of  the  property,  warrants 
a  finding  that  the  wife  owned  such  an  un- 
divided proportion  ftf  the  property  as  the 


funds  furnished  by  her  bear  to  the  whole 

?rice. — Jackson  t.  Torreneo,  88  CaL  521,  23 
ae.  695. 

[f]  In  suit  to  foreclose  mortgage  given  bjr 
husband  and  wife,  testimony  of  wife's  gran- 
tor that  he  did  not  know  who  supplied  money, 
and  of  wife  that  her  husband  told  her  it  was 
bought  with  her  separate  funds,  is  not  suffi- 
cient to  overcome  presumption  that  property 
was  commuidty  property. — Tolman  t.  Smith, 
85  Cal.  280,  24  Pae.  743. 

[g]  In  1851,  prior  to  his  marriage,  deceased 
brought  with  him  into  the  state  fifteen  hun- 
dred dollars.  He  also  owned  property  in  New 
Hampshire,  which  afterward  sold  for  one 
thousand  dollars.  He  made  five  hundred  dol- 
lars in  mining,  and  subsequently  engaged  in 
teaming,  and  owned  horses  and  mules  worth 
six  thousand  dollars.  In  1853  he  engaged  in 
farming  in  partnership  with  another  np  to  and 
after  his  marriage  in  1857.  They  had  the 
reputation  of  being  the  most  successful  farm- 
ers in  the  region,  and  of  having  money  to 
loan.  Deceased  paid  four  thousand  six  hun- 
dred and  eighty  dollars  for  bis  half  interest 
in  the  land  owned  in  partnership,  which  land 
was  entered,  possessed,  and  claimed  by  the 
partners  long  before  deceased's  marriage,  al- 
though not  paid  for,  nor  the  titles  consum- 
mated, until  after  said  marriage.  Held,  that 
a  presumption  was  raised  soli^ieDt  to  dispel 
the  general  presumption  that  deceased's  in- 
terest in  the  land  was  community  property 
because  purchased  after  marriage. — Boody'l 
Estate,  In  re,  119  Cal.  402,  51  Pae.  634. 

[h]  Evidence  held  to  support  findings  that 
the  only  estate  of  a  decedent  was  his  separate 
property  under  Civil  Code,  section  163,  pro- 
viding that  all  property  owned  by  a  husband 
before  marriage,  and  that  acquired  afterward 
by  gift,  bequest,  devise,  or  descent,  with  the 
rents,  issues,  and  profits  thereof,  is  separate 
property,  and  hence  subject  to  testamentary 
disposition  by  him. — Granniss'  Estate,  In  re, 
142  Cal.  1,  75  Pac.  324;  aranniss  v.  Center, 
148  CaL  1,  75  Pac.  324. 

[i]  The  presumption  that  cattle  bought  by 
the  husband  during  the  marriage  were  com- 
munity property  is  not  overcome  by  the  wife's 
mere  testimony  that  they  were  bought  with' 
her  money,  and  that  she  had  a  certain  amount 
of  money  in  banks  and  loaned  when  she  was 
married,  three  years  before  the  purchase; 
they  having  been  placed  on  a  ranch  occupied 
by  them  under  a  lease  to  the  husband  alone, 
and  treated  as  his  property  by  his  afterward 
giving  her,  when  he  was  insolvent,  a  bill  of 
sale  thereof.— Biebli  T.  Busier,  137  Cal.  xiz, 
69  Pae.  1061. 

[j]  In  an  action  to  quiet  title,  evidence  held 
to  support  finding  that  the  land  was  not  pur- 
chased vrith  the  separate  funds  of  the  wife, 
but  was  community  property. — Jaegel  t.  John- 
soa  (CaL  Sup.},  84  Pae.  175. 

For  Authobitibs  from  Other  Stars  : 

See  Cent  Dig.,  ools.  2645-8«51«  {  816. 


Digitized  by  Google 


HUSBAND  AND  WIFE,  VII,  §§  148-160. 


27M 


S  148.  mgtfa  of  Hndiand  and  Wife  Dnriiu 
ExlBtenca  of  Oommniilty. 

[a]  Husband  and  wife  during  coverture  are 
jointly  Beised  of  the  property,  with  one-half 
interest  remaining  over  to  the  wife,  subject 
only  to  the  husband's  disposal  during  their 
joint  lives.— Beard  t.  Knox,  5  Cal.  252,  63 
Am.  Dec  125. 

[b]  By  the  Meziean  law  the  husband  alone 
could  manage  or  administer  the  property  of 
the  partnership,  and  he  could  sell  or  dispose 
of  it  as  he  deemed  proper,  provided  he  did 
so  without  intent  to  injure  the  wife. — Fuller 
T.  Ferguson,  26  Cal.  546. 

[e]  Husband  has  entire  control  of  eomman- 
ity  property.— Tolman  v.  Smith,  85  CaL  282. 
283,  24  Pac  743. 

[d]  Husband  has  control  and  management  of 

mouey  which  is  community  property,  and 
money  advanced  by  a  third  party  for  the  pur- 
chase of  land  by  the  husband  is  community 
property  in  the  hands  of  the  husband. — 
Perry  v.  Boas,  104  Cal.  15,  43  Am.  St.  Bep.  66, 
37Pae.  757. 

[e]  Husband  cannot  in  any  way  eonvert 
community  property  into  his  separate  estate. 
Sprechels  v.  Spreckels,  116  Cal.  342,  58  Am. 
St.  Bep.  170,  48  Pac.  228. 

[f]  Prior  to  amendment  of  1801  husband 
was  absolute  owner  of  community  property. — 
Spreckels  v.  Spreckels,  116  Cal.  34^,  58  Am. 
St.  Bep.  170,  48  Pac  228. 

[g]  A  husband  has  the  right  to  the  control 
I  and  disposition  of  community  property. — 
'  Schaadt  v.  Mutual  Life  Ins.  Co.  (Cal.  App.), 

84  Pac.  249. 

[h]  A  hnsband'fl  absolute  control  of  com- 
mnnity  property  under  Civil  Code,  section  172, 
held  to  cease  on  the  property  becoming  home- 
stead.— Yardley  v.  San  Joaquin  Valley  Bank 
(CaL  App.),  86  Pac  978. 

Fob  AuTHOsmEs  raoii  Othir  States  : 

See  26  Cent.  Dig.,  cols.  2618,  2619,  §  896; 
eols.  2651-2664,  §§  917-924. 

S  149.  Sales,  Oonveyances  and  Bnemnliraiieea 

— ^By  Hosbaad. 

[a]  A  father,  during  his  lifetime  and  after 
the  death  of  his  wife,  may,  although  there 
have  been  children  of  the  marriage,  dispose 
of  the  gananeiales  for  any  honest  purpose, 
when  there  is  no  intention  to  defraud  the 
children,  and  may,  by  last  will  and  testa- 
ment, direct  the  sale  of  them  for  the  pay- 
ment of  his  debts. — ^Panand  t.  Jones,  1  Cal. 
488. 

[b]  The  law,  in  vesting  in  the  hnsband  the 
absolnte  power  of  disposition  of  the  common 

Jroperty  as  of  his  separate  estate,  designed  to 
aeUitate  its  bona  fide  alienation,  and  to  pre- 
vent clogs  npon  its  transfer  by  claims  of  the 
.  wife.— Smitk  T.  Smith.  12  CaL  £16,  73  Am. 
Dm.  638. 


[c]  The  husband  can  alienate  the  community 
pn^erty  withoot  the  consent  of  the  wife,  if 
done  in  good  faith.— (CaL  1859)  Smith  v. 
Smith,  12  CaL  216,  73  Am.  Dec  533;  (1860) 
Piiley  V.  Huggins,  15  CaL  127:  (1863)  Tustia 
V.  Faught,  23  Cal.  237. 

[d]  Law  will  not  support  voluntary  disposi- 
tion of  the  common  property,  or  any  portion 
of  it,  with  the  view  of  defeating  any  claims 
of  the  wife.— Smith  t.  anith,  12  Cal.  216,  73 
Am.  Dec  533.  ' 

[ej  Title  of  the  common  property  is  in  hus- 
band, and  he  can  dispose  of  it  absolutely,  as 
if  it  were  his  own  separate  property. — Van 
Maren  v.  Johnson,  15  Cal.  308. 

[f]  Where  land  is  owned  either  by  the  hus- 
band as  his  separate  property  or  by  the  hus- 
band and  wife  as  their  common  property,  the 
husband  can  convey  and  mortgage  the  prem- 
ises without  the  aid  of  his  wife. — ^Bemal  t. 
Oliem,  33  Cal.  668. 

[g]  The  pendency  of  a  suit  for  divorce  does 
not  of  itself  interrupt  the  husband's  powers 
in  relation  to  his  right  of  sale  of  the  com- 
munity property,  although  he  cannot,  with 
the  intent  to  deprive  the  wife  of  her  claims, 
in  anticipation  of  a  divorce  from  her,  make  a 
voluntary  conveyance  of  any  portion  of  such 
property. — Lord  v.  Hough,  43  Cal.  581. 

[h]  A  deed  of  gift  of  a  portion  of  the  com- 
munity property,  made  by  the  husband,  is  not 
void  per  se;  but  if  made  with  intent  of  de- 
feating the  claims  of  the  wife  in  the  com- 
munity property,  it  is  voidable  for  fraud.— 
Lord  V.  Hough,  43  Cal.  581. 

[i]  In  the  absence  of  a  fraudulent  Intent,  a 
voluntary  disposition  of  a  portion  of  the  com- 
munity property,  reasonable  in  reference  to 
the  whole  amount,  may  be  made  by  the  hus- 
band.—Lord  V.  Hough,  43  CaL  581. 

[j]  Husband  may,  without  consent  of  wife, 
mortgage  community  property  deeded  to  her. 
Tolman  v.  Smith,  85  Cal.  283,  24  Pac  743. 

[k]  To  deprive  husband  of  right  to  make 
what  disposition  he  desires  of  community 
property  is  to  deprive  him  of  a  vested  right. 
Spreckels  v.  Spreckels,  116  CaL  343,  349,  S8 
Am.  St.  Bep.  170,  48  Pac.  228. 

[1]  Voluntary  disposition  of  common  prop- 
erty, to  deprive  wife  of  her  interest  therein, 
is  ineffectual  against  the  assertion  of  her 
claim.— Spreckels  v.  Spreckels,  116  CaL  345, 
68  Am.  St.  Bep.  170,  48  Pac  228. 

Fm  AuTRORinn  fboic  Othr  Statbs: 

See  26  Cent  Dig.,  eols.  2638,  2639,  $  910; 
eols.  2673-2698,  §$  929-952. 

§  160.   By  Wife. 

[a]  A  married  woman  cannot,  without  the 
consent  of  her  husband,  assign  a  mortgage 
which  is  common  property.— Trron  t,  Sutton, 
13  CaL  490. 
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[b]  If  real  estate  is  purchased  with  com- 
munity property,  bat  is  deeded  to  the  wife,  a 
mortgage  given  by  her  on  the  same  creates 
no  lien.— Parry  t.  EeUey,  62  Cal.  334. 

[c]  Althoagh  a  mortgage  given  by  the  wife 
on  community  property  creates  no  lien,  yet 
the  mortgage  is  not  void  in  the  extreme  sense; 
and  if  the  husband  afterward  dies,  and  the 
wife  inherits  the  property,  the  mortgage  be- 
comes a  lien  on  the  interest  thus  inherited 
by  her,  subject  to  the  payment  of  the  debts 
of  the  estate.— Parry  v.  Kelley,  52  Cal.  334. 

I  161.    Bighta  and  LUhlUtles  of  Pnr- 

f  111  Ml  S. 

[a]  If  an  undivided  portion  of  land  is  com- 
mon property,  and  the  remaining  undivided 
part  is  a  separate  property  of  the  wife,  the 
grantee  of  the  husband  becomes  a  tenant  in 
common  with  the  wife  or  those  claiming  un- 
der her.— £wald  v.  Corbett,  32  CaL  493. 

[b]  If  undivided  ^art  of  land  is  common 
property,  and  remaining  undivided  part  is 
separate  property  of  wife,  deed  of  husband 
wul  convey  only  that  proportion  which  was 
community  property. — Ewald  v.  Corbett,  32 
Cal.  493. 

I  1^  Obnunnnlly  and  S«paiate  Debti. 

[a]  By  common  law  the  husband,  during 
eoverture,.i0  liable  for  the  debts  of  the  wife 
eontraoted  dum  sola.  Our  statute  modifies 
this  law  in  two  respects:  it  renders  the  sepa- 
rate property  of  the  wife  liable,  and  exempts 
the  separate  property  of  the  husband.  Be- 
yond this  exemption  of  bis  separate  property 
the  liability  of  the  husband  exists — that  is, 
he  is  liable  to  the  extent  of  the  comimon  prop* 
erty.— Tan  Maren  v.  Johnson,  15  CaL  308. 

[b]  Community  property  is  liable  for  the 
debts  of  the  husband. — Adams  v.  Enowlton, 

22  Cal.  283. 

[c]  The  fact  that  the  community  debts  were 
those  of  a  firm  of  which  the  surviving  hus- 
band .  was  a  member,  and  that  the  firm  was 
dissolved  before  the  death  of  the  wife,  and 
a  member  of  the  firm,  other  than  the  husband, 
undertook  to  pay  these  debts,  and  received  as- 
sets for  that  purpose,  did  not  free  the  com- 
munity property  from  its  legal  liability  for 
the  debts.— Cook  v.  Norman,  50  CaL  633. 

[d]  The  separate  property  of  the  husband, 
though  appropriated  and  used  by  the  wife  in 
carrying  on  a  business  as  sole  trader,  is  liable 
for  his  debts,  and  may  be  seized  under  pro- 
cess against  liim  in  favor  of  his  creditors.— 
Thomas  v.  Desmond,  68  CaL  426. 

[e]  Community  property  is  liable  for  hus- 
band's debts.— Tibbets  v.  Fore,  70  CaL  240, 

II  Pac.  648. 

[f ]  Community  estate  is  liable  for  debts  of 
husband.— Schuyler  v.  Broughton,  70  CaL  288, 
11  Pac.  719. 

[g]  Eeal  property,  purchased  In  part  with 
community  funds  of  husband  and  wife  and 


in  part  with  wife's  separate  funds,  is  Uable 

for  the  husband's  debts  to  the  extent  of  his 
interest  therein,  which  is  to  be  determined  by 
the  ratio  between  the  amount  of  community 
funds  invested  in  the  purchase  and  the  total 
consideration. — Schuyler  v.  Broughton,  70 
CaL  282,  11  Pac  719. 

[h]  Community  property  is  liable  for  debts 
incurred  by  husband  in  management  of  sep- 
arate estate. — Speckels  v.  Spreckels,  116  Ou. 
343,  58  Am.  St.  Sep.  170,  48  Pac  228. 

FoK  AuTQOBmES  FBOU  Other  States: 

See  26  Cent  Dig.,  eols.  2698-2714,  §§  953- 
967. 


S  163.   Antenuptial  Debts. 

[&']  The  commou  property  of  husband  and 
wife  is  liable  for  the  debts  of  the  wife  con- 
tracted before  marriage,  and  judgments  for 
such  debts  may  be  levied  on  such  property, 
or  on  the  wife's  separate  property,  indiscrim- 
inately, without  any  rights  of  priority  of 
either. — Van  Maren  v.  Johnson,  15  Cal.  308. 

[b]  Common  property  of  husband  and  wife 
is  liable  for  sole  debt  of  wife  created  before 
her  marriage. — Vlautin  v.  Bumpus,  35  CaL 
214. 

§  164.    DlflBOlVtlOD    Of    n«iniwmtl*y— a  <*Hftn« 

[a]  On  a  bill  to  divide  community  property 
under  act  of  April  17,  1850,  sections  14,  15, 
providing  that  property  acquired  by  husband 
and  wife,  theretofore  married  in  the  state, 
or  who  had  resided  therein  and  acquired  prop- 
erty, should  be  subject  to  that  act,  it  is  im- 
material where  the  marriage  took  place;  but 
it  is  Msential  that  it  be  proved  that  the  prop- 
erty was  acquired  during  the  residence  of 
husband  and  wife  in  the  state  after  the  stat- 
ute was  enacted. — I>ys  v.  Dye,  11  CaL  163. 

[b]  On  a  bill  to  divide  community  property 
under  act  of  April  17,  1850,  sections  14,  IS, 
providing  that  property  acquired  by  hus- 
band and  wife,  theretofore  married  in  the 
state,  or  who  had  resided  therein  and  acquired 
property,  should  be  subject  to  that  act,  no 
presumption  or  inference  arises  as  to  where 
the  marriage  was  solemnized;  but  that  fact 
must  be  proved.— Dye  v.  Dye,  11  Cal.  163. 

[c]  On  a  bill  to  divide  community  property, 
a  wife,  to  avail  herself  of  act  of  April  17, 
1S50,  sections  14,  15  (Comp.  Laws,  p.  814), 
providing  that  property  acquired  by  the  hus- 
band and  wife,  who  had  been  married  there- 
tofore within  the  state,  or  who  were  married 
elsewhere  and  resided  and  acquired  property 
in  this  state,  should  be  governed  by  the  pro- 
visions of  that  act,  must  plead  facts  to  bring 
herself  within  iti  operations. — Dye  v.  Dye,  11 
Cal.  163. 

[d]  Community  property  being  undisposed 
or  by  decree  of  divorce  is  thereafter  held  by 
the  parties  as  tenants  in  common. — ^Tabler  v. 
PeverUl  (Cal.  App.),  88  Pac  994. 
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Fob  ATTFmjums  ntoic  Othxb  Statbs: 

See  26  Cent.  Dig.,  cols.  2765-2768,  88  1008- 
1007. 

S  165.    Aoconotliig  ov  Settlement  of 

Community  Bights. 

[a]  The  husband,  apon  a  dissolution  of  mar- 
riage, is  entitled  to  represent  the  community 
in  the  settlement  of  ite  affairs,  and  possesses 
the  neeesaary  author!^  to  enable  him  to  do 
W.—Paekard  t.  Ar^anei,  17  CaL  526. 

[b]  Civil  Code,  section  158,  provides  that  a 
husband  or  wife  may  enter  into  any  engage- 
ment or  transaction  with  the  other,  respect- 
ing property,  which  they  might  if  unmarried; 
and  sections  165  and  166  provide  that  the 
wife  may  file  an  inventory  of  her  separate 
property  in  the  county  recorder's  office,  and 
that  the  filing  shall  be  notice  and  prima  facie 
evidence  of  her  title.  Held,  that  a  division 
of  community  property  between  a  husband 
and  wife  on  their  separation,  followed  by  the 
record  of  an  inventory  of  the  wife 's  separate 
property,  including  her  share  of  the  divided 
property,  gives  the  wife  priority  therein  over 
a  creditor  of  the  husband  who  had  both  ac- 
tual and  constructive  notice  of  the  division 
before  bringing  suit,  though  there  had  been 
no  immediate  delivery  of  the  divided  prop- 
erty to  the  wife,  followed  by  an  actual 
and  continued  change  of  possession. — Carter 
T.  MeQuade,  88  Cal.  274,  28  Fae.  348. 

[e]  The  title  to  land  was  conveyed  to  both 
husband  and  wife,  who  wore  subsequently  di- 
vorced by  a  decree  which  made  no  disposition 
of  the  community  property.  While  the  action 
was  pending,  the  parties  made  a  written  eon- 
tract  that  the  land  should  be  sold  for  not  less 
than  three  thousand  one  hundred  dollars,  as 
one  V.  shoald  determine,  and  the  proceeds 
divided  between  them,  and  that  the  husband 
should  occupy  it  tiU  sold,  and  pay  a  certain 
sum  per  month  to  the  wife;  The  contract  also 
recited  that  the  wife  released  all  claims  to  all 
other  property  other  than  "the  one-half  in- 
terest in  said  life  estate  and  the  one-half  of 
the  proceeds  of  the  sale  thereof. ' '  Held,  that 
the  contract  was  a  release  of  the  wife's  in- 
terest in  all  other  property  but  the  land  which 
they  had  agreed  to  sell,  and  was  a  recogni- 
tion that  the  land  was  eommuuity  property, 
one-half  of  which  belonged  to  the  wife,  but 
did  not  convey  the  interest  of  the  wife  to  the 
husband. — Biggi  v.  Biggi,  98  CaL  35,  35  Am, 
St  Bep.  141,  32  Pac  803. 

J  156.   Bi^ts  Of  Onditon  iq^n. 

[a]  No  special  remedy  is  provided  by  our 
statute  for  ei^oreement  of  claims  of  creditors 
of  the  community  dissolved  by  the  death  of 
the  wife,  or  the  protection  of  persons  inter- 
ested in  its  property;  but  the  general  powers 
of  courts  are  adequate  to  give  relief. — ^Pack- 
ard     Arellanes,  17  CaL  526. 

§  157.  Bights  and  Liabilities  of  Survivor. 

[a]  Interest  in  wife  in  community  property 
is  present,  definite,  and  certain,  interest,  which 
GaL  Diiest,  ToL  ft— 176 


beeomes  absolute  at  the  death  of  the  husband. 
Beard  v.  Snox,  5  Cal.  252,  63  Am.  Dec.  125. 

[b]  Under  a  wiU  giving  legacy  to  a  wife, 
she  is  entitled  to  her  own  share  of  the  com- 
mon property,  and  entitled  to  the  legacy  out 
of  the  share  of  the  husband. — ^Beard  t.  &dox, 
5  CaL  252,  63  Am.  Dec  125. 

[c]  In  order  to  entitle  a  surviving  husband 
or  wife  to  the  whole  common  property  it  must 
be  affirmatively  shown  that  there  are  no  de- 
scendants of  the  deceased. — Cnmmings  v. 
Chevrier  (No.  1),  10  CaL  619. 

[d]  By  the  Ifexican  law  a  one-half  interest 
in  the  community  property  vested  in  the  wife 
upon  the  death  of  the  husband. — Scott  t. 
Ward,  13  CaL  458. 

[e]  Under  the  eleventh  section  of  the  act 
of  1850,  defining  the  rights  of  husband  and 
wife,  ono-half  of  the  common  property  goes, 
on  the  death  of  the  husband,  absolutely  to 
the  wife,  and  the  remaining  half  is  subject 
to  the  testamentary  disposition  of  the  hus- 
band; in  the  absence  of  such  testamentary 
disposition  such  half  ^oes  to  the  descendants 
of  the  husband,  that  u,  to  a  particular  class 
of  Us  heirs.— Payne  t.  Payne,  18  CaL  291. 

ff]  Beal  property  conveyed  to  the  wife  dar- 
ing coverture  by  deed  of  bargain  and  sale,  for 
a  valuable  consideration,  becomes  thereby  the 
community  property  of  herself  and  husband, 
and  upon  his  death  she  succeeds  as  his  sur- 
vivor to  an  undivided  half  interest  therein 
as  tenant  in  common  with  the  heirs  to  whom 
the  other  half  interest  descends,  and  may  as 
such,  where  no  administrator  of  the  hus- 
band's estate  has  been  appointed,  maintain 
ejectment  for  the  entire  premises  against  a 
mere  intruder. — ^Hart  T.  Bobertson,  81  Cal. 
346. 

[g]  Under  the  statute  of  descents  and  dis- 
tributions, as  amended  in  1862,  when  a  hus- 
band dies  intestate,  leaving  community  prop- 
erty and  no  descendants,  his  wife  is  entitled 
to  one-half  of  his  half  of  the  said  property.— 
Jewell  V.  JeweU,  28  CaL  232. 

[h]  Upon  the  death  of  the  husband  the  wife 
is  entitled  to  half  the  common  property,  sub- 
ject to  the  payment  of  the  debts  of  the  com- 
munity.— Morrison  v.  Bowman,  29  CaL  337. 

[{]  Where  a  husband  dies,  one-half  of  the 
common  property  vests  in  the  surviving  wife, 
vnaffected  by  any  testamentary  disposition 
be  may  have  attempted  to  make  of  it. — Sil- 
Tey,  Estate  of,  42  CaL  210. 

[j]  Under  section  1265,  Civil  Code,  as  it  or- 
iginally stood,  survivor  took  as  joint  tenant, 
though  other  spouse  died  after  amendment 
of  1874.— Headen'B  EsUte,  52  CaL  294. 

[k]  Under  code,  eeetion  1402,  a  testator  can- 
not dispose  of  more  than  one-half  the  com- 
mon property  by  wUL  The  widow  taking 
under  a  will  attempting  such  disposition  will 
Dot  be  deemed  to  nave  renounced  her  rights 
in  the  common  property.— Frey's  Sstat^  la 
re,  52  CaL  658. 
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[1]  Upon  death  of  huBband  one-half  of  com- 
munity property  goes  to  wife;  oa  death  of 
wife  it  all  goes  to  husband. — Holliater  t.  Cor- 
dero,  76  Cal;  651,  18  Pac  855. 

[m]  Upon  the  death  of  a  spouM  the  com- 
munity property  upon  which  a  homestead  ex- 
ifltB  vests  absolutely  in  the  survivor,  and  the 
probate  court  has  no  power  to  make  a  decree 
eetting  apart  the  property  for  the  use  of  the 
family.— Sheehy  v.  Uilea,  93  CaL  288,  28  Pae. 
1046. 

[o]  0poD  death  of  hiuband,  wife  takes  one* 
half  of  community  property  as  heir. — Spreck- 
els  T.  Spreekels,  116  Cal.  342,  58  Am.  St.  Bep. 
170,  48  Pae.  228. 

[o]  A  deposit  in  a  bank,  made  by  the  wife, 
of  money  which  ia  her  aeparate  property,  in 
the  names  of  the  husband  and  wife, ' '  payable 
to  either,"  does  not  give  the  husband  such  a 
joint  interest  in  the  deposit  aa  to  enable  him, 
aa  survivor,  to  maintain  a  claim  thereto 
against  the  wife's  administrator. — Denigan  t. 
San  Francisco  Sav.  Union,  127  CaL  148,  78 
Am.  St.  Bep.  35,  59  Pac  390. 

[p]  Testator  devised  hia  residnaiy  estate  to 
be  divided  equally  between  hia  wife  and  chil- 
dren, with  the  exception  of  one  son,  to  whom 
he  stated  he  bad  advanced  a  certain  sum, 
which  was  to  be  in  full  of  that  eon's  interest. 
The  sum  advanced  was  in  excess  of  the  son's 
pro  rata  share  of  one-half  the  community 
property,  but  much  less  than  hia  share  of  the 
whole  community  property,  and  no  intention 
to  discriminate  against  this  eon  waa  ahown. 
Held,  that  it  was  not  the  intention  of  teata- 
tor  to  diapoae  of  all  the  community  property, 
but  only  his  share  thereof,  so  that  the 
widow's  right  to  take  under  the  will  waa  not 
inconaiatent  vrith  her  right  to  one-half  the 
community  property;  and  a  renunciation  by 
her  of  her  interest  in  the  community  property 
on  the  theory  that  she  could  not  otherwise 
take  under  the  will  waa  void. — Wickersham'a 
Estate,  In  re,  188  CaL  355,  70  Pae.  1076;  judg- 
ment modified  on  rehearing,  138  CaL  355,  71 
Pac  437. 

[q]  Under  the  express  provision  of  Civil 
Code,  section  1401,  community  property  be- 
longs to  the  husband  at  the  death  of  the 
wife,  without  administration.— Bollinger  t. 
Wright,  143  CaL  292,  76  Pac  1108. 

fr]  The  additional  right  acquired  In  com- 
munity property  by  either  the  husband  or  the 
wife  upon  the  death  of  the  other  is  acquired 
by  inheritance.  Civ.  Code,  sees.  1383-1402. — 
Bardick's  Estate,  In  re,  40  Pac  35. 

[a]  Under  Civil  Code,  aection  1402,  where  a 
husband  died  leaving  descendants,  his  widow 
took  only  one-half  of  the  community  prop- 
erty absolutely. — Angle's  Estate,  In  n  (CaL 
Sup.),  82  Pac  668. 

[t]  A  man  contracted  a  seeond  marriage 

while  his  firat  wife  was  living  and  undi- 
vorced.  At  the  time  of  her  marriage,  the 
second  wife  had  no  knowledge  of  the  exist- 
ence of  the  prior  marriage.  The  husband  by 
will  gave  all  his  property  accumolated  during 


his  second  marriage  to  the  seeond  wife.  Held, 
that  the  first  wife  was  entitled  to  half  the 
estate  as  surviving  wife,  and  the  second  wife 
to  the  other  half  under  the  wilL--Winter's 
Estate,  In  re,  Myr.  Prob.  131. 

POR  AUTHOBITIES  FBOU  OTUER  StATKS; 

See  26  Cent.  Dig.,  cols.  2769-2800,  §8  1008- 
1025. 

§  168.         Law  Oovaniliig; 

[a]  The  rights  of  surviving  husband  and 

children  in  community  property  are  governed 
by  the  law  in  force  at  the  time  of  the  wife's 
death. — Johnston  v.  San  Francisco  Sav. 
Union,  75  CaL  134,  7  Am.  St.  Bep.  129,  16 
Pac  753. 

{  169.   Possession,  Control  and  Use  of 

Community  Property. 

[a]  A  huaband  who,  upon  death  of  bis  wife, 
takes  and  holds  the  common  property,  part 
of  which  should  properly  pass  to  her  heira, 
holds  either  as  a  trustee  for,  or  aa  a  tenant 
in  common  with,  such  heira,  and  in  neither 
view  can  hia  tenure  become  adverse  to  their 
title,  without  actual  notice  to  them  of  hia  in- 
tention to  hold  adversely. — Ord  v.  De  La 
Guerra,  18  Cal.  67. 

[b]  Under  Spanish  law  surviving  husband 
manages  common  property  as  senior  partner 
of  heirs. — Johnston  v.  San  Francisco  Sav. 
Union,  75  Cal.  143,  144,  16  Pac  763. 

[c]  Under  act  of  1S50  husband  had  control 
of  community  property  as  survivor,  and  had 
power  to  extend  or  renew  mortgage  on  it. — 
Johnston  v.  San  Franeiseo  Sav.  Union,  75  CaL 
142,  16  Pac  753. 

I  160l   Delita  and  Obacgoa  Against  Com- 

nranity. 

[a^  Under  rule  of  Mexiean  law,  where  the 
irife  is  the  survivor  of  the  husband,  she  is 
liable  for  one-half  of  the  community  debts; 
but,  to  fix  this  liability,  it  must  be  shown  thai 
a  fruitless  effort  has  been  made  to  obtain 
payment  through  an  administration  of  the 
community  awets,  or  that  there  is  no  eommoa 
property,  and  that  the  community  is  insolvent, 
Hames  v.  Caatro,  5  Cal.  109. 

[b]  The  words  "debts  of  the  deceaaed,"  in 
the  eleventh  aection  of  the  act  of  1850,  de- 
fining the  righta  of  huaband  and  wife,  in- 
eludea  all  debts  of  the  community  contracted 
for  the  common  benefit,  whether  by  the  de- 
ceased or  the  survivor. — ^Packard  v.  Arellanea, 
17  CaL  625. 

[e]  In  case  of  the  death  of  either  husband 
or  wife,  leaving  the  other  surviving,  for  all 
purposes  connected  with  the  adminiatration 
of  the  property  of  the  community,  the  debts 
of  the  community  are  to  be  regarded,  not  as 
the  mere  private  or  individual  debts  of  the 
husband,  but  as  obligations  involving  the  lia- 
bility of  each  of  the  members  of  the  commun- 
ity.—Packard  T.  Arellanos,  17  CaL  52S. 
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rd]  Upou  the  httibuid'B  death,  the  whole  of 
hu  property  ia  liable  for  the  payment  of  hia 
debt&— Packard  t.  Arellanes,  17  CaL  526, 

S  161.   Salei  and  Oonveyancei. 

[a]  Under  the  law  of  Mezieo  the  wife,  dur- 
ing the  continuance  of  the  marriage,  has  a 
revocable  dominion  in  one-half  of  the  prop- 
erty jointly  acquired  by  her  and  her  husband; 
but  the  husband  is  the  real  owner  of,  and 
has  an  irrevocable  dominion  over,  of  such 
property,  and  can  dispose  of  it  at  his  pleas- 
ure. Held  that,  after  the  death  of  the  wife, 
the  husband  has  full  and  absolute  control 
over  such  property,  and  may  dispose  of  it 
during  his  lifetime.— Panaud  t.  Jones,  1  CaL 
488. 

[b)  By  Mexican  law  the  husband  was  enti- 
tled to  the  use,  control,  and  disposition  of  the 
common  property  during  coverture.  Upon  the 
death  of  the  wife  he  was  still  entitled  to  the 
possession  of  such  property,  as  surviving 
partner  of  the  matrimomal  union,  and  could 
sell  or  dispose  of  it  in  liquidation  of  eom- 
munity  debts.— Ord  t.  De  La  Gnerra,  18  CaL 


[c]  Whether,  under  Mexican  law,  the  hus- 
band, after  the  death  of  the  wife,  could  sell 
or  dispose  of  the  common  property  for  pur- 
poses other  than  payment  of  community  debts 
so  as  to  pass  title  to  third  persons,  queryf — 
Ord  V,  De  La  Guerra,  18  CaL  67. 

[d]  If  the  husband  did  so  sell  or  dispose  for 
other  purposes,  he  could  not,  when  called 
upon  by  the  heir  of  the  wife,  set  up  ae  a  de- 
fense a  want  of  power  to  make  such  sale.  The 
heir,  by  claiming  his  proportion  of  the  pro- 
ceeds may  affirm  the  — Ord  t.  De  La 
Guerra,  18  CaL  67. 

[e]  As  the  law  stood  prior  to  1861,  the  entire 
community  property  remained  subject  to  the 
payment  of  the  community  debts,  and  the  iur- 
viving  husband  bad  a  right  to  sell  real  es- 
tate which  bad  been  community  property  for 
the  purpose  of  paying  the  community  debts.— 
Cook  V.  Norman,  50  Cal.  633. 

[f]  The  purchaser  in  good  .faith  from  the 
surviving  husband  of  community  property, 
in  order  to  support  his  title  as  against  a  child 
of  the  community,  is  not, bound  to  show  that 
the  sale  of  the  land  by  the  husband  was  neces- 
sary to  provide  for  the  payment  of  the  com- 
munity debts, — Cook  v.  Norman,  60  CaL  633. 

$  162.   Mortgage  or  Pledge  of  Oomnnm- 

ity  Property. 

[a]  A  surviving  husband  mortgaged  com- 
munity land  to  secure  a  community  debt,  and 
also  a  debt  contracted  after  hia  wife's  death, 
and  the  mortgagee  purchased  the  land  on  fore- 
Closure.  Some  of  the  wife's  heirs,  who  were 
minors  at  the  time  of  the  foreclosure,  and 
were  not  made  parties,  sued  to  quiet  the  title 
to  their  share.  Held,  under  act  of  1850  re- 
lating to  community  property,  that,  before 
obtaining  a  decree,  they  must  pay  their  pro- 


portionate share  of  the  community  debt,  less 
their  share  of  the  rents  and  profits  of  the 
land  accruing  while  the  mortgagor  held  it, 
but  no  part  of  the  debt  incurred  after  the 
wife's  death,  the  mortgagor  having  no  power 
to  bind  their  interest  in  the  property  except 
for  community  debts. — Johnston  v.  San  Fran- 
cisco Sav.  Union,  75  CaL  134,  7  Am.  St.  Bep. 
129,  16  Pae.  753. 

1 16S.   Actiau  1^  or  Acalnat  SarrlTor. 

[a]  In  a  suit  on  a  note  and  mortgage  which 
were  'executed  by  a  husband  and  wife, 
brought  after  his  death  againat  the  widow 
and  heirs,  no  administration  on  his  estate  hav- 
ing been  taken  out,  a  personal  judgment 
against  the  widow  cannot  be  entered,  but  the 
mortgage  may  be  foreclosed. — Brown  r.  On, 
29  Cal.  120. 

S  lei.  BiglitB  and  LUbJUttes  of  HoItb. 

[a]  Under  the  law  of  Mexico,  the  wife,  dnr^ 
ing  the  continuance  of  the  marriage,  has  a 
revocable  dominion  in  one-half  of  the  prop- 
erty jointly  acquired  by  her  and  her  husband; 
but  the  husband  is  the  real  owner  of,  and 
has  an  irrevocable  dominion  in,  all  of  such 
property,  and  can  dispose  of  it  at  his  pleas- 
ure. Held  that,  upon  the  death  of  the  wife, 
the  children,  as  heirs  of  the  mother,  do  not 
acquire  a  vested  estate  in  the  common  prop- 
erty.—Panaud  T.  Jones,  1  CaL  488. 

[b]  If,  under  the  statute,  the  title  of  the 
husband  upon  the  death  of  the  wife  is  de- 
vested as  to  any  portion  of  the  common  prop- 
erty, such  title  passes  directly  to  the  descend- 
ants of  the  wife,  and  they  take  It  subject  to 
be  absorbed  in  payment  of  community  debts. 
Packard  t.  AreUanes,  17  CaL  525. 

[e]  A  wife  died,  leaving  a  husband  and 
several  children.  Her  husband  took  all  her 
half  of  the  common  property,  and  died  in  pos- 
session of  it.  One  of  her  children  sued  the 
father's  executors  for  his  share  of  the  pro- 
ceeds of  Bueh  property  as  the  father  had  dis- 
posed of,  and  of  that  undisposed  of  and  in 
their  hands.  Held,  that  the  claim  was  proper. 
Ord  V.  De  La  Guerra,  18  CaL  67. 

[d]  Heirs  become  tenants  in  common  with 
survivor. — Broad  v.  Broad,  40  Cal.  493. 

[e}  Upon  the  dissolution  of  the  community 
by  the  death  of  the  wife  one-half  of  the  com- 
mon property  vests  in  the  surviving  children 
of  the  deceased  wife. — Broad  t.  Murray,  44 
Cal.  228. 

[f]  Under  met  of  1860  wife's  interest  in  com- 
munity vests  in  her  descendants. — Johnston 
T.  San  Franeiaee  Sav.  Union,  75  CaL  144,  16 
Pae.  758. 

[g]  Under  the  Mexican  law  in  force  in  Cal- 
ifornia in  1849  real  property  purchased  by 
a  husband,  at  whose  request  a  conveyance  was 
made  to  the  -wife,  and  which  was  thereafter 
held  by  her  as  community  property  until  the 
death  of  the  husband,  then  immediately  de- 
scends to  and  becomes  vested  in  the  widow 
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and  children,  without  admiDiatration,  as  ten* 
anta  in  common;  and  a  child  haa  no  intereat 
in  and  cannot  reach  part  of  a  fund  eon- 
aisting  of  purchase  money  received  for  a  con- 
veyance by  the  widow,  which  did  not  and 
could  not  pass  the  interest  of  the  child  in  the 
real  property. — Lataillade  v.  Orefia,  91  Cal. 
565,  25  Am.  St.  Bep.  219,  27  Pae.  924. 

[h]  At  death  of  hasband  without  descend- 
ants, wife  is  entitled  to  succeed  to  three- 
fourths  of  eiHnmunity  property,  which  passes 
to  her  heirs  at  her  death,  and  a  decree  of 
distribution  of  the  deceased  husband's  es- 
tate, awarding  only  one-half  of  the  property 
to  the  heira  of  the  deceased  wife,  is  erroneous 
and  will  be  rerersed. — ^Boody,  Estate  of,  113 
Cal.  682,  45  Pae.  8S8. 

[I]  Where  a  widow  died  leaving  no  next  of 
kin,  but  left  surviving  two  nieces  of  her  de- 
ceased husband,  property  which  the  widow  de- 
scribed in  her  inventory,  as  executrix  of  her 
deceased  husband,  as  common  property,  passed 
to  such  nieces  under  Civil  Code,  section  1386, 
subdivision  9,  providing  that,  if  a  decedent 
be  a  widow,  and  leave  no  kindred,  the  com- 
mon property  of  the  decedent  and  her  de- 
ceased spouse  shall  go  to  the  lawful  issue  of 
any  deceased  brother  or  sister  of  such  de- 
ceased spouse. — ^McCauley'a  Estate,  In  re,  138 
Cal.  432,  71  Pae.  458. 

[j]  Civil  Code,  section  1386,  subdivision  9, 

{irovides  that,  if  a  decedent  be  a  widow,  and 
eave  no  kindred,  and  the  estate,  or  any  por- 
tion thereof,  was  community  property  of  such 
decedent  and  her  deceased  spouse  whilst  such 
spouse  was  living,  such  community  property 
shall  go  to  the  lawful  issue  of  any  deceased 
brother  or  sister  of  such  deceased  spouse 
by  representation.  Held,  that  the  com- 
mon property  referred  to  by  such  section 
was  such  as  remained  undisposed  of  by  such 
spouse  at  his  or  her  death,  and  did  not  refer 
to  or  indude  property  which  might  have 
been  community  property  during  the  life  of  a 
husband,  but  which  he  conveyed  to  his  wife 
during  his  lifetime.— McCauley's  Estate,  In 
re,  138  CaL  432,  71  Pac  458. 

Fob  Aothobitibs  ivok  Other  Statu: 
Bee  26  Cent.  Dig.,  cols.  2801-2808, 
1026-1031. 

§  166.  Administration  and  SettXement 

[a]  Under  the  statutes  of  this  state,  the  hus- 
band, upon  the  death  of  the  wife,  has  the 
sole  right  to  administer  the  community  es- 
tate; and  the  only  character  in  which  he  can 
do  so  is  that  of  survivor.  There  is  nothing 
sufficiently  tengible  in  the  wife's  interests  to 
becoi...'  the  subject  of  proceedings  in  pro- 
bate.—Packard  v.  Arellanes,  17  Cal,  525. 

[b]  Civil  Code,  section  1274,  provides  that 
all  property  "to  which  heirs,  husband,  widow, 
or  next  of  kin  might  succeed,  may  be  diroosed 
of  by  will,  except  as  otherwise  provided"  in 
sections  1401  and  1402.  Section  1401  gives 
the  entire  community  property  to  the  husband 
on  the  death  ot  the  wife,  "without  admin- 


istration." Section  1402  provides  that,  en 
the'  death  of  the  husband,  "one-half  of  the 
eommnnity  property  goes  to  the  mrviving 
wife,"  and  the  other  half,  in  absence  of  tes- 
tamentary disposition,  "^oee  to  his  deseend- 
ants,"  and  that  "the  entire  community  prop- 
erty is  equally  subject  to  [decedent's]  debts, 
the  family  allowance,  and  the  charges  and  ex- 
penses of  administration."  Held  that,  as  to 
the  community  property,  the  widow  is  within 
section  1383,  defining  "succession"  as  "the 
coming  in  of  another  to  take  the  property  ot 
one  who  dies  without  disposing  of  it  by 
will, ' '  and  that  therefore  the  entire  eonumn- 
ity  property  should  be  administered  as  tha 
estate  of  the  husband. — Burdick's  Estate,  In 
re,  112  Cal.  387,  44  Pae.  734. 

[e]  Code  ot  Civil  Proeednre,  section  1723, 
provides  that  if  a  woman  dies  owning  com- 
munity property,  which  passes  on  her  death 
to  her  surviving  husband,  any  person  inter- 
ested in  the  title  thereto  may  file  in  the  pro- 
bate side  of  the  superior  court  a  verified  peti- 
tion, which  court  shall  determine  the  issue 
and  make  a  decree,  and  a  verified  copy  ot 
which  may  be  recorded  in  the  olBce  of  the 
county  recorder,  and  thereafter  shall  have  the 
same  effect  as  a  final  decree  of  distribution 
so  recorded.  Held,  that  this  section  relates 
to  real  estate  only,  and  does  not  give  to  the 
probate  department  of  the  superior  court,  in 
which  the  settlement  of  a  wife's  estate  ia 
pending,  exclusive  jurisdiction  to  determine  a 
surviving  husband's  claim  to  money  deposited 
by  her  in  a  bank  during  their  marriage  as 
community  property. — Fennell  v.  Driukhonse, 
131  Cal.  447,  63  Pac  734. 

[d]  Whether  a  deceased  wife  owed  debts,  or 
not,  did  not  affect  her  administrator's  right, 
as  against  her  husband,  to  community  prop- 
erty.—Bollinger  T.  Wright,  143  CaL  292,  76 
Pac.  1108. 

F«  AuTHtHtmn  noH  Otebe  Statbs: 

See  26  Cent.  Dig.,  cols.  2808-2824,  S|  1088- 
1045. 

g  166.   What  am  Ckmunnnity  AmsIl 

[a]  Upon  the  death  of  a  married  man  the 
whole  of  the  common  property  ia  assets  of 
the  deceased,  to  be  administered  upon  by  his 
personal  representatives, — Tompkins,  Estate 
of,  12  Cal.  114. 

[b]  A  man  married  in  1854,  owning  at  that 
time,  as  his  separate  property,  cattle  worth 
about  twenty  thousand  dollars.  He  died  in- 
testate in  1859,  his  wife  surviving  him,  when 
this  capital  and  its  accretions  had  increased 
to  thirt/-five  thousand  dollars.  In  the  inter- 
vening years  his  business  had  been  buying  and 
selling  cattle.  Held,  that  it  was  a  fair  in- 
ference that  the  profits  or  common  property 
consisted  of  the  difference  between  the  orig- 
inal value  of  the  capital,  and  the  value  of  the 
property  held  at  the  time  of  the  death,  less 
the  community  debts. — ^Lewis  t.  Lewis,  18 
Cal,  654. 

[c]  The  wife's  interest  in  community  prop- 
erty is  subject  to  the  payment  of  the  debts  cf 
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the  «atate,  ud  !•  an  asset  for  that  purpose  in 
the  hands  of  the  administrator. — Harp  t. 
Callahan,  46  CaL  222. 

(  167.   Allowance  of  Claims. 

[a]  While  a  husband  'i  duty  to  give  his  wife 
decent  burial  includes  the  placing  of  some 
mark  of  identification  over  her  burial  place, 
if  he  was  poor,  and  she  left  a  considerable 
estate,  the  court  might  allow  a  reasonable 
amount  from  her  estate  toward  a  monument, 
Weringer's  Estate,  In  n,  100  CaL  345,  84  Pae. 
825. 

f  168.   Sale  of  Oommanity  Froparty. 

[a]  If  a  married  man,  by  will,  devises  his 
real  estate  to  his  wife,  and  the  same  is  com- 
munity property,  and  there  is  nothing  on  the 
face  of  the  will  to  show  that  he  intends  to 
devise  more  than  the  undivided  half  which  is 
subject  to  his  testamentary  disposition,  and, 
after  the  death  of  the  testator,  the  executor, 
under  a  power  of  sale  in  the  will,  and  in  ig- 
norance of  the  law  which  allows  the  wife  to 
inherit  one-half  of  the  community  property, 
sells  and  conveys  the  right  of  the  testator  to 
all  the  land,  and  the  purchaser,  also  in  ig- 
norance of  the  law,  supposes  he  is  buying 
the  entire  property,  and  the  wife,  also  in 
ignorance  of  the  law,  receives  the  purchase 
money,  she  does  not  thereby  waive  her  right 
to  the  undivided  half  of  the  property  which 
the  statute  permits  her  to  inherit. — King  t. 
Lagrange,  50  CaL  328. 

[b]  Civil  Code,  section  1402,  provides  that 
on  the  death  of  the  husband  the  entire  com- 
munity property  is  subject  to  hia  debts.  Code 
of  Civil  Procedure,  section  1516,  provides  that 
all  the  property  of  a  decedent  shall  be  charge- 
able with  his  debts.  Sections  1560-1562  pro- 
vide that  the  testator  may  designate  by  his 
will  a  portion  of  his  estate  for  the  payment 
of  claims;  that  he  may  empower  his  executor 
to  sell  property  without  an  order  of  court; 
and  that,  if  necessary,  other  property  than 
that  designated  by  the  will  may  be  subjected. 
Section  1536  provides  that,  in  the  absence  of 
any  authority  in  the  will,  the  sale  must  be 
made  on  an  order  of  the  court.  The  testator 
empowered  his  executor  to  sell  any  portion  of 
bis  estate  at  such  price  as  he  might  deem 
best.  All  the  estate  left  by  him  was  com- 
munity property,  and  he  was  survived  by  his 
wife.  Held,  that  a  sale  by  the  executor  to 
pay  debts  passed  the  entire  interest  in  the 
property,  the  widow  being  entitled  only  to 
one-half  the  residue  of  the  estate  after  pay- 
ment of  all  charges. — Sharp  v.  Loupe,  120  CaL 
89,  52  Pae.  134. 

[c]  Husbaund  cannot  authorize  his  executor 
to  sell  any  portion  of  community  property  ex- 
cept to  pay  claims  which  are  chargeable  upon 
it  as  such.— Sharp  Loupe,  120  Cal.  93,  66 
Pac.  134,  586. 

[d]  A  wife 's  interest  in  community  property 
is  adversely  affected- by  a  sale  thereof  under 
a  power  in  her  husband's  will^Wiekersham's 
Estate,  In  re,  70  Pac.  1079. 


[e]  An  executor's  return  of  sale  of  com- 
munity property  under  a  power  in  the  hus- 
band's will  is  defective  where  it  fails  to  show 
that  the  property  was  sold  for  the  payment 
of  debts,  though  it  appears  that  it  was  sold 
under  the  power  in  the  wUL — ^Wiekersham's 
Estate,  In  re,  70  Pac  1079. 

g  169.   Aeconntiiig  and  Settlement. 

[a]  The  Mexican  government  granted  a 
town  lot  to  a  husband  under  such  conditions 
as  to  constitute  it  a  donation,  and  hence  the 
separate  property  of  the  grantee.  Expendi- 
tures were  made  by  the  husband  and  his  wife 
in  performing  the  conditions  of  the  grant. 
Under  the  Spanish  law,  such  expenditures  by 
the  community  did  not  change  the  character 
of  the  property.  Held,  that  the  expenditures 
constituted  a  claim  in  favor  of  the  commun- 
ity against  the  separate  estate  ot  the  husband. 
Noe  v.  Card,  14  Cal.  676. 

[b]  If  husband  sells  community  property  for 
debts,  after  death  of  wife,  her  children  are 
entitled  to  an  aceountinK.---Coo]c  v.  Norman, 
60  CaL  634. 

[c]  Beal  estate  held  as  the  separate  property 
of  either  the  husband  or  the  wife  at  the  time 
of  the  marriage  is  chargeable  with  community 
moneys  subsequently  expended  on  it. — ^Pat- 
ton's  Estate,  to.  re,  Kyr.  Prob.  241. 

I  170.   BiflWImtton  ct  Piopwtj. 

[al  Under  Code  of  Civil  Procedure,  section 
1658,  relative  to  the  distribution  of  the  de- 
cedent's estate,  a  widow  is  entitled  to  ap- 
ply for  her  share  of  community  property. — 
Bicand's  Estote,  In  re,  Myr.  Prob.  158. 

8  171.   ActlonB  by  OS  Against  B«praenr 

tatlve. 

[a]  Where  a  husband  took  the  half  of  the 

community  property  belonging  to  his  de- 
ceased wife,  and  died  in  possession  of  a  por- 
tion of  it,  the  executors,  in  an  action  by  the 
children  for  that  share  of  the  proceeds  of  such 
property  as  the  father  had  disposed  of,  can- 
not set  up  his  want  of  power  to  sell  in  de- 
fense.— Ord  V.  De  La  Guerra,  18  CaL  67. 

§  172.   Appeal  and  Error. 

[a]  Under  Code  of  Civil  Procedure,  section 
1452,  providing  that  heirs  or  devisees  may 
themselves,  or  jointly  with  the  executor,  main- 
tain an  action  for  the  possession  of  real  es- 
tate or  to  quiet  title  to  the  same,  the  heirs 
of  a  deceased  person  are  entitled  to  all  ac- 
tions and  defenses  necessary  to  the  protection 
of  their  property,  except  those  depending  on 
the  right  of  possession;  and  hence  the  heirs 
of  a  deceased  wife  are  entitled  to  prosecute- 
an  appeal  from  an  order  obtained  by  the  ex- 
ecutors of  the  husband  for  the  sale  of  com- 
munity property  under  a  power  in  the  hus- 
band's wilL— Wickersham's  Estate,  In  re^  70 
Pac.  1079. 
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[b]  On  appeal  from  an  order  of  aale  of  eom- 
mnnity  property  under  a  power  in  the  liuB- 
band'B  will  OB  the  ground  that  the  wife's  in- 
terest  in  the  property  was  erroneously  in- 
cluded, the  executors  of  the  haeband  could 
not  represent  the  wife's  estate,  their  inter- 
eat  being  adverse.— Widcersham'e  Estate,  In 
re,  70  Pac.  1079. 

Vm.    SEPARATION    AND  8EPABATB 

MAnrrsNANOB. 

SEPARATION  AOREEUENTB— BEQTnSITBS  AND 

VALIDITT.  I  173. 

  CONSTRUCTION  AND  OPERATION,  %  174. 

EFFECT    OF    RESUHPTION    OR    OFFER  TO 

RESUME  MARITAL  RELATIONS,  |  176. 
AOTIONa  ON  AGREEMENTS,  S  176. 
SIGHT  TO  ALLOWANCE  FOR  BEFARATE  UAIH- 

TENANCE,  I  177. 

  OP  WIFE,  f  178. 

  OF  HUSBAND,  |  179. 

ACTIONS   FOB    BEPABATX   HAINTENANOE,  | 

180. 

  DEFENSES,  |  181. 

  ARREST,   I  182. 

  PLEADING,  I  188. 

  EVIDENCE,  I  184. 

TRIAL.  I  185. 

  AMOUNT  OF  AWARD,  i  188. 

  JUDGMENT  AND  ENFORCEMENT  THERE- 
OF, I  187. 

  NEW  TRIAL,  I  188. 

  APPEAL  AND  ERROR,  |  189. 

6  173.  Separation  Agreements— BeanlslteR 

and  VaUdity. 

[a]  Agreement  of  separation  is  valid  if  sep- 
aration takes  place.— ^oyce  t.  Joyce,  5  Cal. 
161. 

[b]  An  agreement  for  separation  between 
husband  and  wife,  entered  into  through  the 
intervention  of  a  trustee,  is  not  invalid  as 
against  public  policy,  and  will  be  upheld  and 
enforced  if  followed  by  immediate  separation, 
or  if  separation  has  previously  taken  place. 
Wells  V.  Stout,  9  Cal.  479. 

[e]  By  a  deed  of  separation  a  husband  con- 
veyed all  his  lands  to  his  wife,  to  be  her 
separate  estate,  free  from  all  claims  by  him, 
and  the  wife  gave  to  the  husband  money,  to 
be  his  separate  estate,  free  from  all  claims 
from  her.  Held,  that  the  agreement,  both  as 
to  separation  and  division  of  the  common 
property,  was  valid,  under  Civil  Code,  sections 
158, 159,  providing  that  the  husband  and  wife 
may  enter  into  any  agreement  with  each  other 
respecting  property  which  either  of  them 
might  do  if  unmarried,  and  that  they  may,  in 
writing,  agree  to  a  separation,  which  shall  not 
change  thflir  legal  relations  except  as  to  prop- 
erty.— Wickersham  v,  Comerford,  96  GaL  433, 
31  Pac.  358. 

[d]  Separation  by  consent  may  bo  accom- 
plished without  written  agreement  or  even 
expressed  words. — McMuUin  v.  McMullin,  140 
Cal.  115,  73  Pac.  808. 

Fob  Authobitiks  fbom  Other  States: 
See  26  Cent.  Dig.,  cola.  8825-2831, 
1046-1053. 


S  174.   Oonstmction  and  Operation. 

[a]  When,  in  a  covenant  of  separation,  the 

wife  agrees  to  hold  certain  land  for  the  ben- 
efit of  herself  and  children,  and  to  convey  a 
part  of  the  land  to  the  children  when  they 
become  of  age,  the  whole  title,  both  legal 
and  equitable,  vests  in  the  mother  and  chil- 
dren, and  constitutes  a  title  in  the  children 
which  the  court  can  protect,  and  which  they 
are  bound  to  set  up  in  an  action  to  determine 
an  adverse  claim  concerning  the  laud. — Joyce 
v.  McAvoy,  31  Cal.  273,  89  Am.  Dec  172, 

[b]  A  wife  who  has  voluntarily  entered  into 
a  valid  agreement  with  her  husband  for  sepa- 
ration, whereby,  in  consideration  of  certain 
money  paid,  she  waived  all  other  claims  upon 
her  husband,  and  has  voluntarily  continued  to 
Uve  apart  from  him  without  any  attempt  to 
Bet  aside  the  agreement,  or  to  assume  again 
their  matrimonial  relations,  or  to  demand  far- 
ther means  for  her  separate  support,  ceases 
to  be  a  member  of  the  immediate  family  of 
the  husband,  and,  upon  his  death,  is  not  en- 
titled to  a  family  allowance  out  of  his  estate. 
Koah,  Sstate  of,  88  CaL  468,  26  Pac  361. 

[c]  While  proceedings  were  being  had  for  an 
absolute  divorce  and  a  division  of  their  prop- 
erty, husband  and  wife  entered  into  a  con- 
tract of  separation  which  assumed  to  equally 
divide  all  their  property,  and  contained  a  pro-  ■ 
Tiso  that  each  released  the  other  "from  all  | 
obligations  and  liability  for  the  future  acts 
and  debts  of  each  other."  Held  not  to  con- 
stitute a  release  by  either  of  the  right  to 
succeed  to  the  estate  of  the  other. — Jones'  Es- 
tate, In  re,  118  Cal.  499,  50  Pac  766;  Jones 
T.  Lament,  118  CaL  499,  50  Pac.  766. 

[d]  A  separation  agreement  between  parties 
living  together  as  husband  and  wife  under  a 
marriage  void  because  the  husband  had  a  wife 
living  contained  a  clause  that  the  husband 
should  have  all  the  wife's  interest  in  any 
property  owned  or  claimed  by  the  husband 
except  a  certain  mine.  The  entire  title  to 
another  mine  was  in  the  husband  at  the  time, 
and  the  wife  made  no  claim  thereto,  but 
stated  that  the  husband  could  get  a  living 
out  of  it,  and  she  made  no  claim  thereto  dur- 
ing the  life  of  the  husband,  but  consented  to 
his  borrowing  money  from  her  sons,  and  ad- 
vised them  to  take  a  mortgage  on  the  mine. 
Held,  that  the  agreement  conveyed  all  her 
interest  In  the  mine  to  the  husband,  so  as  to 
preclude  her  from  claiming  a  trust  estate 
therein.— Harris  t.  Harris,  136  CaL  379,  69 
Pac  23. 

[e]  Character  of  separation  is  not  forever 
established  by  its  status  at  the  time  parties 
cease  to  live  together. — ^McMullin  v.  McMul- 
lin, 140  CaL  117,  73  Pac  808. 

[f]  Consent  to  separation  is  revocable  — Mc- 
Mullin V.  McMullin,  140  CaL  115,  73  Pac  SOS. 

F(S  AUTHOBITIBS  FBOH  OTHEB  STATES : 

See  26  Cent.  Dig.,  cols.  2831-2838, 
105^  1066-106(L 
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t  176.  Sflaet  of  Basmnpttra  or  Offflr  to  Bo> 
Bume  Marital  BelAtions. 

[a]  Mere  aceeu  is  not  saffieiflnt,  if  proved, 
to  eatabliah  such  a  reconciliation  and  cohabi- 
tation as  will  avoid  a  deed  of  separation.  To 
effect  that  end,  the  reconciliation  must  be 
permanent,  and  followed  hy  coliabitation,  and 
restor*  the  former  relation  <^  th«  partiet^ 
Wblls  T.  Stout,  9  CaL  479. 

[b]  If,  after  a  deed  of  separation  between 
husband  and  wife,  they  become  reconciled  and 

.  cohabit,  the  deed  is  void,  and  the  support  of 
the  wife  then  becomes  obligatory  upon  the 
hosband.— Wells      Stoat,  9  Cat  479. 

[c]  A  contract  whereby  a  husband  and  wife 
agree  to  live  apart — the  wife  to  have  the 
custody  of  their  child,  and  to  receive  a  certain 
amount  per  month  from  tho  husband,  and  re- 
leasing the  respective  clslms  of  each  in  the 
property  of  the  other — cannot  be  revoked  by 
the  husband,  under  Civil  Code,  section  101, 
declaring  that  consent  to  a  separation  is  a 
revocable  aet,  and  if  one  of  the  parties  after- 
ward, in  good  faith,  seeks  a  reconciliation,  but 
the  other  refuses,  such  refusal  is  a  desertion. 
Sargent  v.  Sargent,  106  Cal.  541,  39  Pac.  931. 

[d]  The  aet  of  a  wife  in  allowing  the  hus- 
band to  return  and  eohabit  with  ner,  after 
she  has  obtained  a  decree  for  separate  main- 
tenance on  the  ground  of  desertion,  amounts 
to  condonation,  although  done  under  the  im- 
pression that  her  refusal  would  furnish 
ground  for  divorce;  and  the  maintenance, 
therefore,  must  be  discontinued. — Wade  t. 
Wade,  31  Pae.  258. 

I  170,  AeUons  on  Agroamenta. 

[a]  Courts  of  equity  will  enforce  sUpnlations 
of  a  deed  of  separation  wherever  it  affects 
rights  to  property  or  income,  and  sometimes 
where  the  jurisdiction  has  attached  on  ac- 
count of  questions  relating  to  property  it  will 
even  lend  its  aid  collaterally  to  enforce  the 
stipulation  for  a  separation. — Joyce  v.  Joyce, 
5  6a.  16. 

Fob  AuTHoniTiEs  Froh  Otheb  States: 

See  26  Cent.  IHg.,  cols.  2838-2842,  §  1061. 

S  177.  BlgM  to   Allowance   for  Sqparato 
Maintenance. 

[a]  In  an  action  for  permanent  alimony,  un- 
der Civil  Code,  section  137,  providing  that 
when  the  husband  deserts  the  wife  she  may, 
withoQt  applying  for  a  divorce,  maintain  an 
action  against  him  for  permanent  support  and 
maintenanct;,  it  appeared  that  plaintiff  met 
defendant  and  demanded  support  as  bis  wife, 
and  that  defendant  made  no  reply.  Twenty- 
seven  years  before  plaintiff  had  abandoned 
ber  home,  and  for  more  than  twenty  years, 
and  until  his  death,  had  lived  in  adultery 
with  one  W.,  whose  name  she  assumed,  and 
to  whom  she  bore  children.  Held,  that  she 
had  thereby  forfeited  all  right  to  be  received 
by  defendant  as  his  wife. — ^Hardy  T.  Hard/, 
S7  Cal  12S,  31  Pae.  906. 


[b]  On  an  application  for  permanent  ali- 
mony, under  Civil  Code,  section  187,  providing 
that  when  the  husband  deserts  the  wife  aha 
may,  without  applying  for  a  divorce,  main- 
tain an  action  against  him  for  permanent 
support  and  maintenance,  it  appeared  that 
plaintiff^  after  having  abandoned  defendant 
and  having  lived  in  adultery  with  another  for 
twenty  years,  and  until  the  latter 's  death, 
met  defendant  and  demanded  support  as  his 
wife.  Held,  that  the  fact  that,  at  the  time 
she  began  to  live  with  aueh  other  person,  she 
had  been  informed  1:^  him  and  beuered  that 
defendant  had  procured  a  divorce  from  her, 
did  not  exonerate  her,  nor  did  the  information 

S'  ven  her  to  the  same  effect  by  another  with- 
three  months  after  she  left  defendant.— 
Hardy  t.  Hardy,  97  CaL  126,  31  Pac  906. 

Fob  AuTHOBims  Fboh  Othbb  States: 

See  26  Cent.  Dig.,  cols.  2842-2854,  1062- 
1073. 

g  178.   Of  WIf  a. 

[a]  Under  section  136,  Civil  Code,  when  di- 
Torce  is  denied  court  may  provide  for  main* 
teuance  of  wife  living  apart  from  -  husband. 
Hagle  V.  Eagle,  68  Cat  690,  9  Pac  842. 

[b]  In  an  action  for  divorce,  where  the  wife 
charges  that  the  husband  has  left  her  without 
cause,  and  charges  conduct  which  the  court 
finds  renders  it  impossible  for  her  to  live  with 
him,  and  alleges  want  of  means,  and  prays 
that  a  portion  of  the  common  property  be 
awarded  to  her,  on  proper  showing  she  is  en- 
titled to  a  decree  for  maintenance,  under  Civil 
Code,  section  136. — Anderson  t.  Anderson,  124 
CaL  48,  66  Pae.  630. 

[e]  In  an  action  for  divorce,  where  decree 
is  rendered  for  the  wife  for  separate  main- 
tenance, slw  is  entitled  to  an  allowance  for 
the  support  of  a  daughter  who  is  of  age,  un- 
der Civil  Code,  section  136,  providing  that  the 
court  may  provide  for  the  maintenance  of 
the  wife  "and  her  children,"  and  section  206, 
providing  that  the  father  and  mother  of  any 
poor  person,  who  is  unable  to  maintain  him- 
self, must  maintain  such  person  to  the  extent 
of  their  ability,  on  a  finding  that  the  daughter 
is  dependent  on  her  parents  for  support. — 
Anderson  v.  Anderson,  124  CaL  48,  56  Pac 
630. 

Fob  AtrmosiTiBs  Fkou  Other  States: 

See  26  Cent.  Dig.,  cola.  2842-2854,  {§ 
1062-1073. 

§  179.   Of  Husband. 

[a]  Since  equity  has  jurisdiction  to  decree 
alimony  to  a  wife,  though  no  divorce  is 
sought,  it  has  jurisdiction  also  when  the  hus- 
band applies  for  support  from  the  wife,  in 
view  of  the  fact  that  Civil  Code,  sections  155, 
176,  provide  that  husband  and  wife  contract 
toward  each  other  "obligations  of  mutual 
....  support,"  and  that  the  wife  must  sup- 
port the  husband  if  he  is  rendered  unable  to 
do  ao  by  infirmity. — ^Livingston  r.  Superior 
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Court  of  Los  Angeles  Coontr,  117  CsL  883,  ^ 

Pac.  836,  38  L.  B.  A.  175. 

Fob  AuTHOBmxs  Vaou  Omt  Statsb: 

See  26  Cent.   I%_  wis.   8842-8854,  «8 

1062-1073. 

§  180.  Actions  for  Separite  Malntenaueo. 

[a]  Ab  action  for  alimouT'  or  separate  main- 
tenanee  may  be  maintained  without  a  prajer 
for  divorce.— Galland  r.  Galland,  38  Cal.  265. 

[b]  The  right  of  a  wife  to  maintain  an  ac- 
tion against  her  husband  for  support  and 
maintenance  is  independent  of  her  right  to 
maintain  an  action  for  divorce,  and  does  not 
depend  upon  his  continued  desertion  of  her 
for  a  year;  but  the  action  may  be  inatituted 
at  any  time  after  his  desertion  of  her,  when 
he  fails  to  support  her. — ^Hardy  t.  Hardy,  87 
Cal.  125,  31  Pac.  906. 

[c]  A  wife  is,  as  regards  her  right  to  sne 
for  maintenance  under  Civil  Code,  section  137, 
the  creditor  of  the  husband,  within  section 
3439,  which  avoids  conveyances  made  in  fraud 
of  creditors. — Murray  v.  Murray,  115  Cal.  266, 
47  Pac.  37. 

[d]  Under  Civil  Code,  section  137,  providing 
that  if  the  husband  willfully  desert  the  wife, 
she  may  sue  for  support,  without  application 
for  divorce,  the  wife  may  maintain  such  ac- 
tioB  where  the  husband,  by  cruelty,  compels 
her  to  depart  from  the  family  dwelling, 
though  she  is  entitled  to  a  divorce,  since  Civil 
Code,  section  98,  makes  such  conduct  a  deser- 
tion by  the  husband. — Benton  t.  Benton,  128 
Cal.  395,  55  Pac.  152. 

[e]  Wife  who  has  cause  for  a  divorce  can- 
not be  compelled  by  her  derelict  husband  to 
sue  for  a  divorce;  but  if  be  has  deserted  her, 
she  may.  sue  for  a  separate  maintenance  with- 
out a  divorce. — Sweasey  v.  Sweasey,  126  CaL 
123,  58  Pae.  4S6. 

FW  AUTHOBITIES  FBOH  OTHDt  STATH: 

Snits  for  alimony  and  maintenance,  when 
maintainable  independent  from  suits 
for  divorce:  77  Am.  St.  Hep.  228,  note. 
See,  also,  26  Cent.  Pig.,  cols.  2854-2877, 
§§  1074-1099. 

§  181.    Defaues. 

[a]  Civil  Code,  section  102,  declares  that  if 
a  party  to  a  marriage,  who  has  deserted  the 
other,  retams  and  "solicita  condonation,"  the 
desertion  is  cured.  Held,  that  where  a  hus- 
band, who  had  deserted  bis  wife,  offered  her 
a  home  with  him,  expressed  his  willingness 
for  a  reconciliation,  and  asked  her  to  fulfill 
the  marriage  contract,  and  offered  himself  to 
do  so,  he  had  impliedly  requested  conditional 
forgiveness,  which  section  115  declares  is 
condonation. — McMullin  t.  McMullin,  123 
Cal.  653,  56  Pac  554. 

[b]  Where  an  action  is  brooght  by  a  wife 
against  her  husband  for  maintenance  with- 
out i}ivorse,  on  the  ground  of  willful  deser- 


tion, as  authoriEed  by  Civil  Code,  section  137, 
and,  while  the  action  Is  pending,  the  husband 
in  good  faith  offers  to  provide  her  a  hom« 
and  resume  marital  relations,  which  she  re- 
fused, it  constitutes  a  defense  to  the  action, 
though  made  after  the  period  of  desertion  has 
exceeded  that  required  to  entitle  her  to  a 
divorce  on  that  ground. — McMullin  r.  McMul* 
lin,  123  CaL  653,  56  Pae.  554. 

Fob  AuTHOBims  Fboh  Otbeb  States: 
See  26  Cent.  Dig.,  coL  2856,  g  1077. 

I  182.   An«8t, 

[a]  The  obligation  of  the  wife  to  support 
the  husband  out  of  her  separate  property, 
pursuant  to  an  order  made  under  Civil  Code, 
section  176,  providing  that  she  must  support 
him  when  he  is  unable  to  do  so  from  infirm- 
ity, is  not  a  debt,  within  the  constitutional 
provision  against  imprisonment  for  debt. — 
Livingston  v.  Superior  Court  of  Los  Angeles 
County,  117  CaL  633,  49  Pae.  836,  38  L.  B.  A. 


§  183.   Pleading. 

[a]  A  complaint  by  a  wife,  for  support, 
which  did  not  allege  that  the  husband  had 
willfully  deserted  her,  but  charged  acts  of 
cruelty  which  compelled  her  to  leave  the  fam- 
ily dwelling,  was  sufficient,  under  Civil  Code, 
section  08,  providing  that  the  departure  of 
one  party  from  the  family  dwelling,  caused 
by  the  cruelty  of  the  other,  is  a  desertion  by 
the  latter.— Benton  t.  Benton,  122  CaL  395, 
65  Pac.  152. 

Fob  AuTHOBinis  Taou  Othb  States: 

See  26  Cent  Dig.,  cols.  2863,  2864,  $  108ft. 

S  184.   BrldflootL 

J a]  The  actions  for  permaneat  maintenance 
a  wife  by  the  husband,  without  a  divorce, 

under  section  137  of  the  Civil  Code,  can  only 
be  based  upon  the  ground  of  desertion  by  the 
husband;  and  proof  of  willful  desertion  by 
him,  or  that,  by  reason  of  his  cruelty  or 
threats  of  bodily  harm,  she  was  forced  to 
leave  the  family  dwelling-place,  is  essential 
to  support  the  action. — Hardy  v.  Hardy,  97 
CaL  125,  31  Pac.  906. 

[b]  "Where  defendant  in  an  action  tor  sep- 
arate maintenance  denies  that  he  had  de- 
serted plaintiff,  evidence  of  his  relations  with 
another  woman  is  properly  admitted. — 
Sweasey  v.  Sweasey,  126  CaL  123,  58  Pac  456. 

Fob  Authorities  Fbok  Other  States: 

See  26  Cent.  Dig.,  cols.  2864,  8865,  {  1090. 

I  186.    tHaL 

[a]  It  having  been  found  that  there  was  no 
willful  desertion,  it  was  not  necessary  to 
find  on  the  issue  of  fraud,  nor  the  value  of 
the  property  conveyed,  nor  whether  there 
was  consideration  for  it;  for  it  the  husband 
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did  not  detert  hii  wife,  she  eonld  not  question 
his  right  to  dispose  of  his  separate  property; 
Civil  Code,  section  172,  prohibiting  the  hus- 
band, without  the  consent  of  the  wife,  from 
disposing  of  the  community  property  without 
consideration,  having  no  bearing  on  the  caae. 
Oreer  t.  Oieer,  135  CaL  121,  67  Fae.  20. 

[b]  Civj]  Code,  section  137,  provides  that 
when  a  husband  willfully  deserts  his  wife,  she 
may,  without  applying  for  a  divorce,  maintain 
suit  for  her  permanent  support  and  main- 
tenance.  In  an  action  for  permanent  sup- 
port, and  to  set  aside,  as  fraudulent,  a  convey- 
ance of  the  husband's  separate  real  estate, 
the  court  found  that  the  husband  did  not 
desert  the  wif  e^  but  sought  medical  treatment 
at  a  state  institution,  which  he  was  entitled 
to  enter  as  a  veteran  Union  soldier;  that  be* 
fore  going  there  he  divided  equally  with  the 
wife  the  proceeds  of  all  his  personal  pfop> 
erty,  except  what  he  left  with  her  on  the  farm 
where  they  lived.  Held,  that  the  findings 
were  sufficient  as  to  the  desertion,  without 
finding  whether  it  was  necessary  for  the  hus- 
band to  go  away  for  medical  treatment,  or 
whether  it  was  neeesaary  for  him  to  remain 
away.— Greer  t,  Oreer,  ISS  CaL  121,  67  Pac. 
20. 


S  186.   Amount  of  Award. 

[a]  In  an  action  for  maintenance,  a  phy- 
sician's bill,  incurred  by  plaintiff,  may  be  in- 
cluded in  the  award  for  her  maintenance.-— 
Murray  t.  Murray,  115  Cal.  266,  47  Pac.  37. 

[b]  In  an  action  for  a  support  without  di- 
vorce, though  the  amount  of  the  allowance  is 
largely  within  the  discretion  of  the  court,  and 
it  retains  subsequent  control  thereof  and  may 
increase  ox  diminish  the  lUlowanee,  yet  the 
amount  to  be  allowed  is  an  issuable  fact,  and 
cannot  be  made  in  the  first  instance  in  excess 
of  the  amount  asked  for  in  the  complaint. — 
Benton  v.  Benton,  122  CaL  395,  55  Pac.  152. 

[c]  The  wife's  condition  in  life  may  al- 
ways be  considered  in  fixing  the  amount  of 
maintenance. — Anderson  v.  Anderson,  124  CaL 
48,  71  Am.  St.  Bep.  17,  56  Pac  630,  57  Pac. 


[d]  An  allowance  of  one  hundred  and  fifty 
dollars  a  month  to  a  wife,  for  the  support  of 
herself  and  children,  out  of  an  income  of  two 
hundred  and  thirty  dollars  a  month  of  the 
husband  in  the  state — be  having  an  income 
of  about  four  hundred  and  fifty  dollars  out- 
side of  the  state — is  not  excessive. — Anderson 
V.  Anderson,  124  CaL  48,  71  Am.  St  Bep.  17, 
56  Pae.  630. 

[e]  Awarding  a  lump  sum  Instead  of  a  peri- 
odical allowance  in  a  suit  by  a  wife  for  sep- 
arate maintenance  held,  under  Civil  Code,  sec- 
tions 137,  140,  improper,  in  the  absence  of 
peculiar  circumstances. — Ensel  t.  EusaL 
CaL  57,  81  Pac  295. 

Fob  Authoritizs  Fkou  Otbeb  States: 

See  26  Cent.  Big.,  cols.  2865-2867,  $  1093. 


I  187.    Judgment   and  Enforcement 

Thareof. 

[a]  A  husband,  who  lives  separate  from  his 
wife  and  has  been  adjudged  by  a  court  of 
equity  to  pay  her  a  certain  sum  monthly  for 
her  support  and  that  of  hA  infant  child,  held 
not  guilty  of  contempt  for  not  paying  the 
sum,  if  he  is  unable  to. pay  it  and  has  not 
voluntarily  created  the  disability  for  the  pnr< 
pose  of  avoiding  the  payment.  Where  he  is 
attached  for  contempt  in  sneh  a  ease,  he  may 
purge  himself  from  the  contempt  by  showing 
that  he  is  unable  to  pay  it,  and  that  this 
inability  has  not  been  voluntarily  created  by 
his  own  act.— Galland  Oalland,  44  CaL  475, 
13  Am.  Bep.  167. 

[b]  Plaintiff  sued  defendant  for  permanent 
support  and  mainten^ee,  setting  forth  as 
her  cause  of  action  desertion  by  defendsnt, 
her  husband.  He  demurred  to  the  complaint 
as  not  stating  facts  sufficient  to  constitute  a 
cause  of  action, -and  his  demarrer  was  sus- 
tained. Held,  that  that  judgment  was  a  bar 
to  a  subsequent  action  seeking  the  same  re- 
lief on  the  same  grounds,  and  that  plaintiff 
could  not  maintain  that  the  cause  of  action 
■et  forth  in  the  second  complaint  was  differ- 
ent from  that  in  the  former  action,  because  at 
that  time  the  alleged  desertion  could  not  have 
become  a  ground  of  divorce,  becaose  it  had 
not  been  continued  a  year. — ^Hwdy  t.  Hardy, 
97  CaL  125,  31  Pac  906. 

[c]  Where  husband  is  in  arrears  of  payment 
directed  by  court,  proper  course  is  to  proceed 
against  him  for  contempt  in  failing  to  obey 
the  decree;  and  no  further  order  to  pay  is 
needed.— Smith  t.  Smith,  113  CaL  268,  45  Pac 
332. 

[d]  Where  a  wife,  in  a  suit  for  maintenance, 
seeks  to  set  aside  transfers  made  by  the  hus- 
band in  fraud  of  her  rights,  the  court  should 
subject  to  its  judgment  only  so  much  of  the 
property  as  is  necessary  to  satisfy  it,  and 
should  exempt  the  remainder. — Murray  v. 
Murray,  115  Cal.  266,  47  Pac  37. 

[e]  Where  support  has  been  decreed  to  a 
husband,  out  of  the  separate  estate  of  hie 
wife,  there  is  no  adequate  remedy  at  law  for 
the  enforcement  of  such  obligation,  and  the 
same  may  be  enforced  by  contempt  proceed- 
ings.— Livingston  v.  Superior  Court  of  Los 
Angeles  County,  117  CaL  633,  49  Pac  836,  38 
L.  B.  A.  175. 

[f]  In  an  action  by  ft  wife  for  maintenance, 
on  the  ground  of  alleged  desertion  by  her  hus- 
band, and  to  set  aside  an  alleged  fraudulent 
transfer  by  him  to  a  codefendant,  findings 
showing -that  the  husband  did  not  desert  her, 
but  sought  medical  treatment  at  a  public 
institution,  which  he  was  entitled  to  enter  as 
a  veteran  Union  soldier,  and  that,  before  go- 
ing, he  made  ample  provision  for  her  sup- 
port, and  divided  with  her  all  personal  prop- 
erty, and  conveyed  only  his  separate  real  es- 
tate to  his  daughter,  are  sufficient  to  sustain 
a  judgment  for  the  defendants. — Greer  T. 
Greer,  135  CaL  121,  67  Pac.  20. 
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Fob  Authoeities  From  Othee  States: 

See  26  Cent.  Dig.,  cols.  2867-2870, 
1094-1097. 


Sf 


EVIDEKCE.  I  198. 
DAMAGES,  I  194. 
TBUL,  I  199. 


S  188.   New  Trial 

[a]  Grant  of  new  trial  after  decree  grant- 
ing husband  a  divorce,  and  terminating  pay- 
ments required  by  a.  former  decree  in  a  main- 
tenance suit,  held  to  leave  the  maintenance 
decree  in  full  force. — Smith  t.  Smith,  147  CaL 
143,  81  Pao.  411. 

§  189.   Appeal  ud  Bnor. 

[a]  Under  Civil  Code,  section  137,  trathorfz- 
iiig  the  court,  in  a  suit  by  a  wife  against  her 
husbafid  for  permanent  maintenance,  to  re- 
quire defendant  to  pay  as  alimony  any  money 
neceasary  for  the  prosecution  of  the  suit  and 
for  maintenance,  and  to  make  and  alter,  in 
its  discretion,  such  orders  as  it  may  deem 
necessary  to  enforce  its  final  judgment,  the 
granting  or  refusing  of  orders  modifying  the 
original  decree  in  regard  to  the  amount  to 
be  paid  for  plaintiff's  support  cannot  be  re- 
viewed, in  the  absence  of  any  evidence  that 
the  court  abused  its  discretion. — Smith  T. 
Smith,  113  Cai.  268,  45  Pae.  332. 

[b]  Where  a  husband  pleaded  a  bona  fide 

offer  to  resume  marital  relations  as  a  defense 
to  bis  wife's  action  for  maintenance  on  the 
Ifround  of  desertion,  whether  such  offer  was 
in  good  faith  is  a  question  of  fact;  and  the 
finding  that  it  was  so  made  will  not  be  dis- 
turbed on  appeal,  where  there  was  evidence 
to  support  it. — Mc&fullin  v.  KfcMuIlin,  123 
Gal.  653,  56  Pac  554. 

[c]  Where  there  is  no  provision  in  the  decree 
for  maintenance  for  the  modification  or 
change  thereof,  upon  any  appeal  from  the 
judgment,  the  court  will  be  required  to  mod- 
ify it  by  providing  therein  that  upon  applica- 
tion of  either  party  upon  notioe  to  the  other, 
and  the  proper  showing  therefor,  it  may  mod- 
ify or  change  the  judgment  in  such  mode  and 
to  such  extent  as  it  may  deem  just,  or  may 
set  the  judgment  aside. — Anderson  r,  Ander- 
son, 124  Cal.  48,  71  Am.  St.  Bep.  17,  66  Pae. 
630,  57  Pac.  81. 

[d]  Where  a  wife  brings  action  for  separate 
maintenance  under  Civil  Code,  section  137, 
which  provides  for  separate  maintenance  on 
grounds  of  desertion,  and  a  judgment  in  her 
favor  is  found  under  section  136,  which  pro- 
vides for  separate  maintenance  where  divorce 
is  denied,  such  judgment  will  not  be  reversed, 
where  the  findings  are  in  the  wife's  favor, 
although  the  judgment  might  have  been 
founded  upon  the  section  nnder  which  the  ac- 
tion was  brought. — Sweasey  v.  Sweasey,  126 
Gal.  123,  58  Pae.  456. 

Fob  Authokitiks  Fbom  0th kk  States: 

See  26  Cent.  Dig.,  cols.  2870,  2871,  §  1098. 

TX..    ENTIOINa  AND  AilENATINO. 

RIGHT  OP  ACTION— BY  WIPE,  |  190. 
PLEADING,  I  191. 

 ISSUES,  PBOOV  AKD  TABIANOS,  |  199. 


§  190.   Bight  Of  Action— By  Wife. 

[a]  A  wife  may  maintain  an  action  against 
a  third  person  for  enticing  her  hnsband  away 
from  her  and  destroying  his  affection  for  her. 
Humphrey  v.  Pope,  122  Cal.  253,  54  Pac.  847. 

[b]  Under  Civil  Code,  section  49,  declaring 
that  the  rights  of  personal  relation  forbid  (1) 
* '  the  abduction  of  a  husband  from  his  wife, ' ' 
etc.,  and  (2)  "the  abduction  or  enticement  of 
a  wife  from  her  husband,"  etc.,  the  right  of 
action  of  the  wife  is  not  limited  to  a  case 
where  her  husband  has  been  forcibly  taken 
from  her,  but  she  has  the  same  right  to  sue 
for  the  enticement  of  her  husband  as  the  hus- 
band has  to  sue  for  her  enticement. — ^Hom- 
phrey  v.  Pope,  122  CaL  253,  64  Pac  847. 

[e]  The  fact  that  the  damages  recovered  in 
an  action  for  enticing  a  husband  away  from 
hia  wife  might  be  community  property  does 
not  affect  the  wife's  right  of  action.— Hum- 
phrey T.  Pope,  122  CaL  253,  54  Pae.  847. 

Fom  AuTHouTiBs  Taou  Otheb  Statss: 

Wife's  right  to  suit  for  alienation  of  hus- 
band's affection:  28  Am.  St.  Rep.  217; 
46  Am.  St.  Bep.  472,  notes.  See,  also, 
26  Cent  Dig.,  eoli.  2886-2888,  §  1119. 

§  191.  Pleading. 

[a}  A  complaint  for  the  entteement  or  ab- 
duction of  plaintiff's  husband  and  the  alien* 
ating  of  his  affections,  alleging  that  defend- 
ant during  the  marriage,  and  before  the  com- 
mencement of  the  action,  destroyed  his  af- 
fection for  her,  and  illegally  enticed  and  ab- 
ducted him,  is  not  objectionable  for  ambiga- 
ity  in  not  showing  whether  the  abduction 
was  committed  before  or  after  the  husband's 
desertion  of  plaintiff. — ^Humphrey  t.  Pope, 
122  CaL  253,  64  Pac.  847. 

Fob  Authositibs  ntOH  Othkb  States: 

See  26  Cent.  Dig.,  cols.  2890,  2891,  §  1123. 

I  192.   Issues,  Proof  and  Variance. 

[a]  The  gist  of  the  action  by  the  wife  is 
the  enticing  or  taking  away  or  her  husband, 
and  alienating  his  affections,  and  although  a 
complaint  alleging  such  gist  ought  also  to 
state  with  some  certainty  during  what  period 
of  time  the  enticements  of  the  defendant  were 
brought  to  bear  upon  the  husband,  yet  the 
failure  so  to  do,  though  specially  demurred 
to,  is  not  ground  for  dismissing  the  action, 
without  leave  to  amend;  but  the  plaintiff 
would  be  entitled,  under  such  complaint,  to 
provfa  that  the  conduct  of  the  defendant  be- 
gan while  her  husband  was  living  with  her, 
prior  to  his  alleged  desertion  of  her,  and  that 
defendant  enticed  him  away  from  the  plain- 
tiff.—Hnmphrey  T.  Pope,  122  CaL  263,  64  Pa*. 
847. 
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§  193.  Brldflnee. 

[a]  In  an  action  for  alienation  of  afTeetioDS, 
eTidenee  that  the  separation  resulted  from 
other  eanm  than  those  alleged,  held  admia- 
lible.— Hnmphrey  r.  Pope  (Cal.  App.),  8S 
Pae.  229. 

[b]  In  an  action  for  alienation  of  afFee- 
tioDS,  evidence  tending  to  show  nnhappj  re- 
lations between  the  spouses  held  admissible 
in  mitigation  of  damages. — ^Hnmphrej  T, 
Pope  (Cal.  App.),  S2  Pae.  223. 

Fob  AcTHOBims  FBoh  Othb  Btatis: 

8«o  £6  Cent.  Dig.,  eola.  S891-280S.  fi  11S4. 

{  194.  Danuges. 

[a]  Instruction  on  measure  of  damages  for 
alienation  of  affections  held  proper. — Hum- 
phrey V.  Pope  (Cal.  App.),  82  Pac.  223. 

Fob  AuTHOBiTiis  From  Othd  States: 

See  26  Cent.  Dig.,  eola.  2895^  2890,  §  1125. 

I  19B.  Trial. 

[a]  In  action  for  alienation  of  affeetiona, 
charge,  considered  with  other  instraetions, 
held  not  misleading. — ^Hnmphrey  t.  Pop* 
(CaL  App.),  82  Pac.  223. 

Fob  AuTHOKtnzs  fbou  Othkb  States: 
See  26  Cent.  Dig.,  coL  2896,  §  1126. 

Z.    CRIMINAL  00NVSB8ATI0N. 
§  196.   Sight  of  Actl<nL 

[a]  It  is  not  necessaij,  in  order  to  entitle 
a  husband  to  recover  in  an  action  of  crim- 
inal conversation,  that  he  should  show  that 
the  sexual  intercourse  between  the  defendant 
and  the  wife  was  accompliehed  by  means  of 
force  or  against  her  will;  but  it  ia  sufhcient 
if  he  shows  the  mere  fact  of  the  intercourse. 
The  means  by  which  the  intercourse  waa  ef- 
fected are  but  incidents  to  increase  or  miti- 

fate  the  damaee.— Sedan  t.  Tnrney,  99  CaL 
i9,  34  Pac.  443. 

Fob  AtTTHOBiTiis  Fboic  Otbeb  States: 

Bee  26  Cent.  Dig.,  eola.  2897,  289S,  §  1128. 

§  197.  Bridance. 
[a]  In  an  action  of  eriminal  conversation 
the  plaintiff's  right  of  action  depends  solely 
upon  the  defendant's  carnal  intercourse  with 
the  wife,  and  not  upon  the  plaintiEE's  impo- 
tence or  capacity;  and  the  question  as  to 
whether  ao  after-born  child  was  begotten 
by  the  husband  or  the  defendant,  or  as  to 
whether  there  had  been  any  matrimonial  in- 
tercourse between  the  husband  and  his  .wife, 
is  immaterial.— Bedan  v.  Tnmey,  99  CaL  649, 
84  Pae.  442. 

ZVn  Attthoutiks  fboh  Otheb  States: 

Evidence  of  marriage:  48  Am.  Dec  115, 
note.  See,  also,  26  Cent.  Dig.,  eola. 
£001-2903,  §§  1132,  1133. 
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■anut  froM  focead  aala.   Bm  BxamptloB^  || 

mPLIED  AGENCY. 

Sm  Piladpal  and  Agaat,  I  7. 

iMPT.T»n  AMENDMENT. 

Of  Hatota.   Sm  Btatntai,  i  47. 


IMPLIED  AUTHORITY. 

Of  oorparito  offlcara.  Bm  OorponUoBo,  |  889. 
Of  asoata.   Bm  Pilnelpal  and  Agant,  |  47. 


IMPLIED  BIAS. 

Aa  dlHWllfylag  potlt  Jotr.    Sm  Torp.  |  76. 


IMPANELING  JUBY. 

Orand  Jozp.    Sm  Oiand  Jnzp,  |  18. 
Potit  Imp.   Sm  Jnrp.  VS. 

IMPEACHING  EVIDENCE. 

Xowlp  dliMvatad  liartaflliing  avlduioo  aa  gronad  fW 
DAW  trial— Oxladsal  eaaea.  Sm  Orimlnal  Law, 
I  6ft4. 

 OtrU  eaaaa.   Bm  Now  Trial,  |  61. 

IMPEACHMENTS. 

Of  cntUeato  of  aokaoirtadgmant,  Sm  AOkBOWMs- 
ment,  i  60. 


IMPLIED  CONTRACTS. 

Sm  Ooatnota.  I  17. 

Toma  tanpllad  aa  part  of  axprou  wttxaata.  Bm 

OoDtracta,  |  115. 
Oontractt  of  attorneya  for  eontliisaBt  faoa  n«m  Im- 

plted.    8m  Attornar  and  Client,  |  126. 
Of  corporation!.    Sao  Oorporatlona,  |  376. 
Oontracta  Implied  "bj  law  on  part  porfonnanoo  of 

contract  wlUiin  atatnto  of  fiaada.   Bm  Pzaada, 

BUtuta  of,  i  49. 
To  pa7  lnt«r«it.    B««  Intoroat,  |  5. 
Of  ■nret^ihlp.    See  Frindpat  and  Snrety,  |  S. 
To  lell  land.    See  Vendor  and  PorcbaMr,  |  7. 
Ta  paj  lot  MTftoM  zandarad.   Bee  Wiok  asd  Xaltofb 

i  8. 
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Bm  Ooveiuutts,  i  8. 
&i  iMWU.    Bm  Landlord  tad  XiUBt,  |  IS. 

IMPLIED  DEDICATION. 

Bm  DcdlcaUoa.  I  18. 
'  AeU  or  repmenUtloiiB  pnvntlBg.   Bm  PtMoatloa, 
i  84. 

nSPLIED  EASEMENT. 

8m  BMMMiti,  II  1M6. 

IMPLIED  EXCLUSION. 

Of  ntijflets  not  awnttotud  la  lUtit*.   Bm  BtatotM, 
S  7B. 

IMPLIED  MALICE. 

Am  «l«BMKt  a  HBCdar.   Bm  Homloldt,  |  IX. 
Am  elemtat  of  nalidou  piowentlftB,   Bm  Iblt 
eloM  PrsNCBtloa,  i  16. 

IMPLIED  NOTICE. 

Bm  HoUm,  I  4. 
To  gnntM  of  proportr  eonT«r«d  In  tnwA  9t  end- 
ttoxt.   Bm  FxaadvlMit  Oobvojumi.  |  M. 

IMPLIED  RATIFICATION. 

Of  acta  of  agent.   Vm  TilBdpBl  mA  Aftst,  |  It. 

IMPLIED  BEPEAL. 

Of  ftatoMk   Bm  Btatatoi,  |  68. 

IMPLIED  SURETYSHIP. 
Bm  Prlndinl  and  Sasoty,  |  9. 

IMPLIED  TRUSTS. 

Bm  TnM. 

IMPLIED  WAIVER. 

Of  fftrfotton  of  poller.   Bm  XnranuMO,  ||  UB-Ui. 

IMPLIED  WARRANTY. 

on  mU  of  oowuieiil  paptr.   Bm  BUia  and  VotM. 

I  170. 

B7  plfldgor.   Bm  Plodtof,  |  IB. 
On  ulf  of  penonattr-   Bm  Saloa,  |  84. 
tn  Mnttaet  to  oumj  land.   Bm  Tondic  and  V«S> 
fftiriTT.  I  48. 

IHPORT& 

OommarM  powar  of  Oongnu  to  lory  duty  «B.  Bm 
OomBMCOik  i  8. 

IMPORTUNITT. 

ProeulBC  haitr  tramfer  of  proparty  M  tiaBd  lB> 
vaUdating  dMd.   Bm  Drnda,  |  S8. 


DIVESTITUBE  OP  JUBISDIOTXOli; 
IHPOSINO  BURDENS. 

Ooveoaato  Impotlaf  bnrdona  aa  oovonantt  naUBg 
«Uh  too  land.   Bm  OoTOoanto,  |  SL 

IMPOSITION. 

Sm  7alM  ProtonMa;  Fraod. 
Ob  kotol-kavoi.   Bm  innkMpaii,  |  IB. 

IMPOSITION  OF  CONDITIONS. 

On  granttnff  oonMwanM.   BM  fTrtrniiwaiM.  ||  i% 
80. 

IMP0S8IBILIT7     OF  PERFORM- 
ANCE. 

Aa  oxciiiitic  nonparformanea  of  Mutiact.   Bm  Oo>- 

tracto,  I  SSS. 
Bfloet  of  impoiilljUltr  of  porfomanM  ot  oondttlona 

pmeadant  in  daoda.   8m  Oaoda,  |  188. 

mPOSSIBLE  GONDinONa 

Za  eontraeta.   Bm  Ooatraeti^  |  160. 

IMPOSTS. 

OtmniaiM  powor  ai  Cobcmm  mr.   Bm  fTiiMUHm. 
I 

IMPOUNDING  ANIMAL& 

Tiwpaaiinff  ulflula.   8m  fr"fT"l*fj  |  88. 

IMPRESSIONS. 

Am  dlavnaUfjlng  potll  Jnnxa,   Bm  JVtj,  |  TS. 

IMPRESSIONS  OF  WITNES& 

8m  Wttnasaao,  1  110. 

IMPBISONHENT. 

Bm  Amat;  ralM  iMprlaonaiarit;  Pilsom;  Boforau^ 
ttriOi. 

For  eontompt  prooMdlnga.   8m  Oontompl,  ||  68, 

60.  ' 

For  nonpayment  of  oorti  la  onmlnal  eaMt.  Bm 

Oosta,  I  110. 
For  aonparm«nt  of  tno.    8m  Flnoa,  |  7. 
Fo&dlng  ozacDtloa  of  daatk  Matonw.   8m  HMat 

elda.  1  £80. 

IMPRISONMENT  FOR  DEBT. 

OaaiUtnUonal  proUUtlaa   aC   8m  Oonatttntlanal 
Law,  1  111. 

IMPROBABaiTY   OF  EVIDENCE. 

At  affecting  Ito  mlglit  and  aoadanep.   8m  Bvl* 
dasM,  i  617. 

IMPROPER  DIVESTITURE  OF  JU- 
RISDICTION. 

Aa  ground  foi  oartlotart   Bm  OortUrarl,  |  ISb 
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lUPROPEBLT  miXUENCflNO 
JURY. 

Am  smud  t«r  ant  tzUL   Im  OdBiail  £»ir.  |  589. 

mPBOPEB  PABTZSa 

Bm  PkiUm. 

Blfbt  t«  «ppa»l  from  jBdcmat.   ■■•  AppMl  ud 

Error,  i  193. 
As  MtllMIM.    8m  WttniHM,  I  SI. 

IHPBOVEMEin'S. 

ladid*  rigkU  Mid  UauutiM  uiiiiic  fimi  tkt 
mUBg  •!  iBprmmsBli  m  mal  piopwiy  1v  ofbm 
tbau  the  owMrt  •(  tko  soU. 

Fob  AxiTHOBmBB  fboh  Othib  Statxs: 

What  are  bettermenta  and  when  allow- 
anee  should  be  made  therefor:  81  Am. 
St.  Rep.  164,  note. 

Liability  of  land  owner  for  improve- 
menta  when  placed  on  land  under  eon- 
tract  Toid  by  the  statute  of  fzmndB: 
0  Am.  St.  Bep.  495,  note. 

Ai  dCMstit  of  lATtrN  fotiMilon.    Bm  AdreiN  ro9> 

teudon,  |  6S. 
Betntrlag  land  ewavi  to  Impzore  property  u  vlo* 

loUoa  of  dm  proooH  elauo.   floo  Oonrtttaltonol 

Lnr,  I  8B1. 
OoastraetfvB  of  ImpreremeBti  pnbllf  la  tlwli  utam 

M  dadlcKtlon.   Bee  Dodicotton.  i  19. 
AeqnloacoBCO  in  1ob(  pnbUe  om  of,  ai  dodlcatloa. 

8o«  Dedication,  1  88. 
ImpioTinc  property  m  we^taneo  of  dedloatlon.  loo 

Dodlcatloa.  |  4S. 
*  BU^t  to,  in  oJoetmoBt  onlt.   See  BJoetmoat,  B. 
OompoaiatloB  for  Inprovouontt  on  eondonuod  land. 

8oo  Bnlnoat  Domaia.  |  71. 
Voesfitty  that  promlao  to  pay  for  fmproromonti  bo 

iB  vrltlBg.   800  Frando,  BtitnU  of.  {  84. 
By  hnsbaad  oa  MporaM  property  of  wife.  Boo 

Hnebond  and  Wife,  i  78. 
Ob  roatod  premlioo.   Boo  Landlord  aad  Teaaat,  || 

83,  84. 

InproToment  woA  oB  bIbo.   Sea  IUboi  aad  Kbh 

erals,  |  27. 

Kanldpal  ImprovemoBta.   ■at  Hhnldpal  Oorpora- 

tlOBfl,   II  Sl-269. 
On  gOTorament  lande.    Boo  PaUlo  Laada,  {  *■ 
Bale      fmproTCiBOBta  oa  pnbUe  Undo.   Boo  PvUIo 

Laada,  |  US. 
By  tenaata  la  oobhob.   Boo  Taaaaqr  la  Ooamuit 

i  II. 

J  1.  StatDtes  Oonstrnad. 

[a]  ProviaioBB  of  aectioas  741,  Code  of  Civil 
nocednre,    allowing   improvements  to  one 
holding  under  color  of  title,  applies  only 
where  holding  is  adverse. — HaanaB  T.  lie- 
'     Niekle,  82  CiH.  127,  23  Pae.  271. 

Fob  Autborities  fbom  Othkb  States: 

See  27  Cent.  Dig.,  eols.  11-13,  SS  4. 

§  2.  BemovaL 

[a]  A  building  set  upon  blocks  resting  ob 
th«  ground  aad  a  portable  feaca  standing 


on  the  sorfaee  of  the  soil  do  not  become  at- 
tached to  the  soil,  but  the  person  constmet- 
ing  such  improvements  has  the  right  to  re- 
move thoBL — ^Pennvbeeker  v.  2feDeagaL  48 
CaL  160. 

p>]  Mining  machinery  and  other  improve- 
meats  erected  by  the  plaintiffs  upon  a  mine 
situated  npon  the  homeBtead  of  the  defend- 
ants, onder  an  oral  contract  therefor,  and 
for  possession  and  an  interest  in  the  mine, 
which  it  was  agreed  should  bo  written  ana 
executed  by  the  parties,  but  which,  when 
drafted  by  the  plsintiCfa  and  orally  assented 
to  as  correct  by  the  defendants,  who  agreed 
to  sign  it,  they  finally  refused  to  sign,  and 
thereupon  ousted  the  plaintifFs,  after  the  im- 

Erovements  were  completed  as  agreed,  may 
e  recovered  by  the  plaintiffs,  under  findings, 
upon  substaDtially  conflicting  evidence  of 
such  facts  alleged  in  the  complaint,  which 
showed  that  the  plaintiffs,  as  tenants  at  will 
und^r  the  oral  contract,  were  entitled  to  re- 
move the  improvements,  and  to  have  posses- 
sion for  that  purpose,  and  that  the  improve- 
ments were  not  so  constructed  as  to  be  aa 
integral  part  of  the  mine,  and  could  be  re- 
moved without  injury  to  the  realty. — Good- 
win T.  Perkins,  134  CaL  S64,  «6  Pac  793. 

g  3.  Oompensatloii  and  8et<^. 

[a]  Only    defendant  holding  advers^y  in 

Sod  faith  under  color  of  tiUe,  can  set  off 
iprovements. — ^Kilburn  T.  Bitehie,  8  CaL 
146. 

[b]  At  common  law  no  allowance  was  ever 
made  for  improvements,  and  our  Practice  Act 
only  permits  it  to  the  extent  of  being  used  as 
a  setoff  to  the  damages  for  withholding  the 
property  recovered.— 5'ord  v.  Helton,  6  CaL 
319. 

[c]  It  is  only  the  bona  fide  occupant  of  an- 
other's land  who,  when  dispossessed,  is  en- 
titled to  compensation  for  his  improvements. 
Gunn  V.  Pollock,  8  CaL  240. 

[d]  Any  improvements  erected  by  defend- 
ant after  the  termination  of  his  tenancy  are 
at  bis  owa  risk,  and  he  is  not  entitlsd  to  their 
value  as  bb  offset. — Gubb  t.  Pollock,  0  CaL 
S40. 

[e]  Where  defendant  ocCBpied  and  im- 
proved land  bona  fide,  under  color  of  title, 
tho  improvements  erected  by  him  constitute 
an  equitable  setoff  to  the  extent  of  their 
value,  to  the  damages  recovered  by  the 
plaintiff  for  the  withholding  of  possession. — 
Welch  V.  Sullivan,  8  Cal.  511. 

[f  ]  Vendee  in  default  is  Bot  eatitled  to  set 
off  value  of  improvements. — ^Hannaa  T.  He- 
Nieklo,  82  CaL  127,  23  Pac.  271. 

[g]  Value  of  improvements  can  only  be  al- 
lowed as  offset  for  damages  claimed  for  with- 
holding possession. — Huse  v.  Den,  85  CaL  401, 
20  Am.  St.  Bep.  282,  24  Pae.  790. 

FC»  AlTFHOBITIBS  TBOH  OTHBB  StATES: 

Allowance  for  betterments  in  favor  of 
occupant  of  land  in  good  faith:  2  Am. 
Dec.  724,  noto. 


Digitized  by  Google 


S818 


IMPBOYIDENCE— INCEST,  IS  1-5. 


Allowance  for  betterments,  in  actions  re- 
lating to  real  propertj:  14  Am.  St.  Bep. 
53,  note.    See,  also,  27  Gent  Dig.,  cola. 

9-23,  §§  4-26. 

mPBOVIDENOE. 

Ae  gzennd  for  eaaeeilrtloB  in  etoltr.   Im  Oaaedla. 
tlon  of  metruunti,  |  6. 

IMPUTED  NEaUOENOE. 

■et  VeglUenm,  ||  87-80. 


IMPUTED  NOTICE. 

See  Notion  {  4. 
to  peneu  deaUng  with  onpeiatfODi.   iM  Oei^ 
petatlsna,  |  858. 

INADEQUATE  00N8IDEEATI0N. 

Ai  awUing  daet.   Set  Deeda,  |  68. 
As  gronnd  for  vaeaUng  slwzUI't  sale.   See  Bnea* 
tin,  II  118,  111. 


INADEQUATE  DAMAGES. 

■ee  Damages,  TU. 
For  vrongfol  death.   8es  Death,  i  SI. 


INADEQUATE  KEMEDT  AT  LAW. 

As  grennd  lor  etnttaUe  relief  against  Jndgment. 

See  Jndgmeat,  i  88*. 
As  gionnd  fer  salt  ia  saattr  to  fOist  title.  See 

Qnletlng  Title,  |  4. 
Aj  preraaalilta  to  tnlt  for  Sfeelle  peifomaBoa, 
Bee  Spedte  Pecfonaanee,  |  3. 

INCAPABLE  OF  MANUAL  DELIV- 

ERY. 

Hode  9t  lerylnc  attacbmeat  ea  pxep«^  laoqwUs 
of.   See  Attachment,  i  88. 

INCAPAOITT  TO  SUE. 

As  KTonnd  foi  plsa  in  abatement.    See  Abatement 

and  BevlTal,  I  40. 
Bl^  to  raise  qaestlon  for  first  time  la  enpellate 

eeart.   See  J^peal  and  Brxor,  |  844. 


INCENDIARISM. 

See  AraoB. 


INCEST. 

Inelnde  sexual  Intercoarse  betmea  persons  r^ 
lated  to  eaeb  other  wltUa  neb  degrees  that  aar- 
ilmsfl  between  tbem  li  proUbltod  bjr  law;  natnre 
and  oxtent  of  criminal  rasponslblUtr  therefor,  and 
gronuda  of  defenee;  and  proseentioB  and  pnaiah- 
■ent  of  sneh  sets  as  public  offeases. 

NATURE  OF  OFFENSE,  I  1. 
BLEUENTS  OF  OFFENSE.  I  8. 


FER80KB  LIABLE,  |  8. 

INDICTUENT  AND  INFOBUATIOH— PASTIES,  | 
4. 

  CON8TEU0TION,  |  8. 

  FOIUCAL  BXQUI8ITB8  AND  BUFFXOIBHOT. 

I  «. 

STIDENOB— ADHI88IBILZTT,  |  T. 
  SUFPIOIENCT.  f  8. 

  CORROBORATION  OF  PB08EOUTRI3^  |  ft. 

nrSTRUOTIONS,  I  10. 

Se^  also,  Adnttory;  Blgsmr;  Fenfeatloa;  bivfr 
aess;  Maniage;  WIsssgenstlOM. 


I  1.  NatOT*  of  Offense. 

[a]  Incest  is  a  statutory  crime  unknown  to 
the  common  law. — Peopto  t.  Strattoa,  141 
CaL  608,  75  Pae.  166. 

Foa  AvTHoaiTiEs  nou  Othxb  Statbb  : 
See  27  Cent  Dig.,  coli.  35,  86,  |  L 

S  2.   Elements  of  Offensa. 

[a]  Upon  a  trial  en  an  indletiaent  for  an 

attempt  to  contract  an  incestnous  marriage, 
Bomething  more  must  be  shown  than  mere 
intention  to  contract  each  marriage.  Prepa-  • 
rations  for  tbe  attempt  indicates  the  inten- 
tion, bat  between  this  and  tbe  attempt  itself 
there  is  a  wide  difference. — ^People  t.  Morrar, 
14  Cal.  169. 

[b]  Consent  .ef  both  parties  is  not  essen- 
tial. Crime  is  none  the  less  incest  because 
element  of  rape  is  added. — People  Strat- 
ton,  141  Cal.  607,  600,  75  Pac.  166. 

[c]  Under  Penal  Cede,  section  285,  proTid- 
ing  that  persons^  being  within  the  degrees  of 
consanguinity  within  which  marriages  are  in- 
cestuous, who  commit  fornication  or  adul- 
tery with  each  other,  are  punishable,  consent 
of  both  parties  is  not  essential  to  the  crime 
of  incest.— Peeplo  t.  Stratton,  141  CaL  604, 
75  Pae.  166. 

Fob  AuTHoamu  rok  Othek  Statu: 
Seo  27  Cent.  Dig.,  eoli.  {{  £4. 

S  3.  Persoas  LiaUo. 

[a]  Where  one  with  whom  accused  com- 
mitted incest  was  the  victim  of  force,  and 
did  not  willingly  join  ia  the  act,  ehe  is  not 
an  accomplice. — People  T.  Stratten,  141  CaL 
604,  75  Pae.  166. 

§  4.  Indictment  and  Infomatton— Pactiet. 

'  [a]  Both  parties  to  the  crime  of  ineeet  need 
not  be  indicted,  but  one  may  be  indicted 
alone.— People      Patterwnf  102  CaL  239,  8< 

Pac.  436, 

Fob  Authobitiks  iboh  Otheb  States: 

See  27  Cent.  Dig.,  cola.  40-44,  fS  8-10; 

g  6.   Oonrtrnetlai. 

[a]  Word  "daughter,''  as  used  in  aa  ia* 
dictmeat  fer  incest,  meani  aa  Immediate  fa* 


Digitized  by  Google 


S817 


male  deieendant,  and  not  u  adopted 
daughter,  itepdanghter,  or  daughter  In  law.-^ 
People  T.  Eauer,  119  Oal.  456,  SI  Pae.  7M. 

S  fl>      <-  Formal  BeqiMtw  and  SnfMcnej. 

[a]  Indictment  ihowing  that  defendant 
committed  fornication  with  hii  daaghter  i» 
■iifficient.-~Feo^  T.  Sailer,  119  CaL  467,  61 
Pac  702. 

n>1  Inf  ormalioB  seed  dot  ehai^  adultery  or 
fomieation.— People  Stratton,  141  CaU  606, 
75  Pae.  166. 

[el  Charge  that  defendant  willfnlly,  un- 
lawfully and  feloniously  had  Bezoal  inter- 
course with  his  dangbter  is  sufficient.— 
People  T.  Stratton,  141  Cal  606,  75  Pae.  166. 

[d]  Where  the  facts  stated  in  an  indictment 
eonstitnte  the  crime  of  incest,  defendant  ia 
properly  put  on  trial  for  that  offense,  al- 
though they  also  eonstitnte  rape. — ^People  t. 
Kaiser,  119  CaL  456,  51  Pae.  702. 

[e]  An  information  that  ane  had  "sexual 
intercourse"  with  hia  daughter  sufficiently 
states,  the  crime  of  incest,  defined  in  Pensl 
Code,  section  285,  as  the  eommisnon  of  "for- 
nication or  adultery"  by  persons  within  the 
degrees  of  consan^inity  within  which  mar- 
riages are  prohibited. — People  t.  Stratton, 
141  Cal.  604,  75  Pae.  166. 

[f]  Under  Penal  Code,  section  28£>,  provide 
ing  that  persons  within  certain  degrees  of 
eonsangninity  who  commit  fornication  or 
adultery  with  each  other  are  puntishable,  etc., 
but  which  is  silent  as  to  scienter,  an  informa- 
tion for  incest  need  not  aver  that  defendant 
knew  his  relationship  to  prosecutrix. — ^People 
T.  Koller,  142  CaL  621,  76  Pae.  500. 

For  Axithobities  from  Other  States: 
See  27  Cent.  Dig.,  cols.  40-18,  g  9. 

§  7.  ETldence— AdiQlaBibmt7' 

[al  In  the  trial  of  defendant  for  incest 
mth  his  daughter,  her  testimony,  that,  about 
two  years  prior  to  the  commission  of  the 
alleged  crime,  she  was  living  as  a  prostitute, 
Trith  her  mother,  at  a  house  of  ill-fame,  and 
giving  to  her  father  the  earniogs  of  her 
shame,  was  irrelevant  and  inadmissible,  as 
tendine  to  prejudice  defendant  before  the 
jury.-^eople  T.  Benoit,  97  Cal.  240,  31  Pac 
1128. 

[b]  On  a  trial  for  incest,  evidence  of  prior 
acts  of  sexual  intercourse  between  the  parties 
is  admissible. — People  T.  Patterson,  Im  CaL 
239,  36  Pac.  436. 

[c]  Daughter  with  whom  incest  is  charged 
is  competent  to  prove  acts  of  intercourse 
"forced  upon  her"  by  her  father. — People  v. 
Stratton,  141  CaL  606,  75  Pac.  166. 

[d]  Bepntation  or  character  for  chastity  or 
virtue  of  prosecuting  witness  is  immaterial.-^ 
People  T.  Stratton,  141  CaL  607,  75  Pac  166. 

OsL  IMfsst,  Vol.  8-^77 


[e]  Testimony  of  physteian  that  daughter^ 
■eznal  organs  were  in  eondition  of  those  of 
mmied  woman  is  competent,  but  its  effect 
may  be  rebutted  by  Bhowing  that  she  per- 
mitted ethers  than  aeeused  to  have  inter- 
course with  her.~-People  v.  Stratton,  141  CaL 
607,  75  Pae.  166. 

Where  a  daughter  had  testified  to  acta 
tereourse  forced  on  her  by  her  father,  a 
guettion  whether  she  had  not  had  sexual  in- 
tercourse with  other  persons  was  properly 
excluded,  though  it  would  have  been  admis- 
sible, after  proof  of  the  condition  of  her 
sexual  organs,  to  show  that  the  eondition 
was  not  eaused  by  bar  father.^ — People  t. 
Stratton,  141  CaL  604,  75  Pac  166. 

[g]  Testimony  of  the  daughter  of  one 
charged  with  incest  to  frequent  acts  of  sexual 
intercourse  forced  upon  her  by  her  father 
was  admissible. — People  v.  Stratton,  141  CaL 
604,  75  Pae.  166. 

FOK  Adthobitibs  reoic  Othxb  Statis: 
See  27  Cent.  Dig.,  cols.  44-46,  §  11. 

{  S.  —  Snfllcieney. 

[a]  Evidence  herein  held  sufficient  to  sus- 
tain conviction. — ^People  v.  Kaiser,  119  CaL 
468,  51  Pac  702. 

Evidence  besides  that  of  the  proseen- 
that  she  was  the  daughter  of  the  de- 
fendant, showing  that  at  the  date  of  her 
birth  the  defendant  and  her  mother  were 
married,  and  that  she  had  always  borne  his 
name,  and  had  lived  as  a  member  of  the 
family  up  to  the  arrest  of  the  defendant, 
was  prima  facie  sufficient  evidence  of  patern- 
ity to  sustain  a  verdict  of  guilty,  notwith- 
standing confitcting  testimony  for  the  de- 
fense tending  to  overcome  the  presumption  of 
legitinuu^'  from  cohabitation  of  the  parties. 
People  T.  Koller,  142  CaL  621,  76  Pac  500. 

For  Authobities  fbom  Othkb  Statks: 
See  27  Cent  Dig.,  cols.  46,  47,  §  12. 

§  0.  —  OoiToboratlon  of  Prosecntrti:. 

[a]  A  physician's  testimony  that  the  sexual 
organs  of  a  woman  with  whom  it  was  alleged 
incest  had  been  committed  were  in  the  condi- 
tion of  those  of  a  married  woman  was  admis- 
sible to  corroborate  her  testimony  that  acts 
of  sexual  intercourse  had  been  forced  on  her. 
People  V.  Stratton,  141  Cal.  604,  75  Pac  16a 

[b]  If  prosecutrix,  being  of  le^l  age  of 
consent,  consents  to  incestuous  intercourse, 
she  is  particepB  criminie,  and  her  uncorrob- 
orated testimony  is  insufficient  to  sustain 
conviction.— People  T.  Stratton,  141  CaL  609, 
75  Pac  166. 

;  10.  AutrneUMU. 

[a]  On  a  trial  for  incest,  an  instruetion 
that  "there  is  much  greater  danger  that  in- 
justice may  be  done  to  the  defendant  in 
cases  of  this  kind  than  tfaei*  is  ia  prosecu- 
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tfona  of  anj  other  character"   states  no 

froposition  of  law  and  is  properly  refused.— 
eeple  t.  Pattersoa,  108  Oal.  239  36  Pac.  436. 

Vom  AuTHOxmxs  waou  Othxb  States  i 
8ea  87  Cent  Dig.,  col.  49,  {  14. 

mOIDENTAL  HATTEBa 

OudaM  mr  iud^ulL   Sm  JndgmMtt,  |  4M. 

INCIDENTAL  POWEBfl. 

Of  OHpontleos.   8m  OeipwstleBS,  |  M4. 

INCIDENTAL  BELIEF. 

C^anUUe  fa  lajnaotm  ran.   8ae  XaJaaeUm,  I 
120. 

U  pHtttln  salt.    8m  FutlUaii.  U  ST'89. 

Xn  aetieu  to  oalot  tUto.   8m  QoUtlnc  Iltla.  |  41. 

INCIDENTS. 

■ 

8m  ApparUaaBMS. 
BliUs  puslac  u  laeUuts  of  asdcameat.  8m 

Aislgnmnts,  i  48. 
Inelduiti  puslag  vttt  dMd  ef  Und.    8m  DMds, 

II  107-116. 
Of  owaniUp  ol  property.   8m  Propextr,  I  7. 

INCLOSUBE. 
8m  resMS. 

VMMury  to  atfroTM  pohhiIob.   8m  AArcrM  Pes. 

MMlOB.  II  48-60. 
ladMOTM  OB  paUie  laads.   8m  TabUe  LmoOm,  I  ». 

INCOME. 

In  AaaaltiM;  Brat;  Proflti. 
LUbOltr  of  plodfM  for  bwome  of  pioporty  i^fod. 
bn  nodfoi,  i  16. 

INCOME  TAX. 

8m  TantlOB. 

INCOMPETENCY   OP  ATTORNEY. 

laeompetency  of  appaUut'B  Ettornix  &i  gronnd 
for  dlimlHal  of  t9»Mi.  8m  Appul  ind  Error, 
I  POO. 

INCOMPETENT  EXEOUTOB. 

Bffeet  of  Bppolntmtnt  of.  IM  BMoatexs  rad  AA- 
BilBlrtritora,  |  18. 

INCOMPETENT  PERSON& 

8m  Ibmoo  Pomna. 

INCOMPLETE  CONTRA0T& 

■m  OoBtrMti,  I  SO, 


INCONSISTENT  AOT& 

BiMppel  fep;   Bn  Bstoppot.  i  84. 

INCONSISTENT  DEFENSES. 

tm  eMl  ^oadiac   8m  noMHaf,  I  51. 

INCONSISTENT  DESCBIPTION. 

Of  proper^  la  OooO.   IM  Dotds»  |  M. 

INCONSISTENT  FINDINOS. 

8m  Trial.  |  19*. 
Of  tarp  M  flroaad  for  aov  tdaL   8m  Vov  Mai, 
I  80. 

INCONSISTENT  INBTBUCTIONS. 

Xm  erlalaal  ohos.   8m  Oxlalad  Jaw,  |  448. 
HI  dvU  euoa.   8m  Trial,  |  101. 

INCONSISTENT  POSITION  IN  LE- 
GAL PBOCEEDINOS. 
Bitoppel  by.  8m  BMoppU,  I  06. 

INCONSISTENT  BEMF.DTKB. 

BoetlMi  botwora,   8m  Bloetloa  9l  Bwodlos. 

INCONSISTENT  BEQTTESTB. 

For  lastractlOBf.   8m  Trial.  I  110. 

INCONSISTENT  STATEMENTS. 

Bffoet  on  erodlUUtj  of  wttaou.   8m  WltaosMS,  || 

810-841. 

INCONTINENCE. 

■m   AdaKoxTE    FomlcaUon;    InMrt;  LoirtbuM; 
Ptortltatloa. 

ABt«n«ptUl  incoBUneaM   as   grooad  for  dtraveo. 
8m  DlToreo,  |  B. 

mCOBPOBATION. 

Of  Btato  liuki.    Sat  Bankt  ud  Braking,  ||  1-S. 
Of  UTlagi  banka.    8m.  Buks  and  BanUsg,  |  105. 
Of  bftBflfldal  aaaoeUtloBa.    8m  B«neflcUl  AaaoeU- 
tlona,    I  a. 

Of   eoUesea    aod   oniToraitlaa.    8m  OoUaxea  and 

UnlTeraltlas,  |  S. 
Of  prlTaU  corporatloni.    Bm  OorporatlOBa,  Z.  B. 
Of  inanrraco  companiaa.    Saa  iBaoiraea,  i  S. 
Of  ralisiona  aodatlea.    8ae  BaUgioaa  SodaUaa,  |  1. 
Of  vatar  Nmpaatoa.   Bm  Waters  and  WatarMaxsos, 

I  820. 

INOOBPOEEAL  HEREDITAMENTS. 

8m  BsUtMj  Propactp. 
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INOORBiaiBLS  CHILDREN. 

Mm  XateBUi  Panak  Mid  CQdU;  BtfoiMtoilM. 

XNOREASE. 

■m  AeMUlftit;  AccMtlM. 
•f  B«rtg»c«A  eb»ttel«  M  InelaM  bi  HMtgMa.  8m 
CkatM  Hortcagw,  |  82. 

mOBEASE  IN  VALUE. 

BtMt     kamMtMd  iliU.    Bm  HomattMd,  |  61. 

INOKEASE  OF  STOCK. 

OftplM  itoek  tt  OMffmUeo.   1m  OozpontiMU^  I 
SI. 

INCREASINO  COMPENSATION. 

Of  MWity  ottewi.    Sm  Couitlaa,  }  7B. 

Of  JiiMeei  tt  a*  ptM*.    Bm  JiutioM  «I  tha  Peaea, 

I  19. 

Of  dtr  sAeera.    Sw  Xwilelpal  Oorpontlou,  |  66. 

INCREASING  JTTDGMENT. 

la   mpp«lUt«   eout.   Sm   AppmI   uid   Error,  | 

INCRIBIINATING  ANSWER. 

TxM3»gt  of  VltIMM  tt%m  pltM^    Bm  WlkMMHb 

II  163-174. 

INCUMBRANCES. 

Bm,  iIm,  Bitciun1>ntDe«t;  Ohattfll  Mortgafet;  Uaiu; 

Uortgagair  FlwiCBa- 
0»T«MUrtfl  igaliut.   Bm  CotmubU,  li  18.  IB.  S8. 

IN  CUSTODY  OF  LAW. 

Bfo  D«poilti  iB  Ooart. 

BiCkt  to  attadi  ptoptrtj  1b  cBStedr  of  Uv.  Bm 

AttMhmtBt,  II  4S-46. 

miglit  to  c»rnlBk  piopertr  iB  eaiMj  •!  Uw.  8m 

OaiBlllwoBt.  I  IS. 

INDEBTEDNESS. 

Bm  Anoit,  Z;  Autciimontt  for  Benaflt  of  Orodlton; 

BkBkmpter;  Owdltor't  Bolt;  FnndnloU  Oobtot^ 

umm;  iBMlTOBer;  Boeoiron, 
Povtr  of  M-flngs  buikt  to  Ibov,    Bm  Banki  and 

BaaklBg,  I  107. 
Of  tuta.   a««  OaUfonda,  ||  63-68, 
Of  MrperaUoBi.    Sm  OorporatloBa,  |  SOI. 
Of  eonntUa.   Sm  Conntlaa,  |  126. 
Of  railroad  eompanlei.    Sas  Ballioada.  VTZ. 
Of  pnUle  Bfitaool  dlstrlcu.   Bm  SeltooU  and  B^hMl 

Dlatrleta,  ||  lT-19. 

IKDECENC7. 
■h  LaviBaH;  Ptoiumuob;  Obaoant^. 


INDECENT  ASSAULT. 

Sm  Asm  oik  and  Battory,  |  88. 

•  INDECENT  EXPOSURE. 
Bm  ObaooBttr,  |  1. 

INDEFINITENES8. 

b  flMl  itfaadlas.   Bm  Tlaadlag,  |  it. 

INDEMNITY. 

iBclndo  coBtracta  to  maka  goad  or  eonpanaata  for 
lou  or  dunaga,  imtidBOd  or  anticipated,  fioB  acta 
or  omliiloiis  of  othen  m  well  m  thoM  of  tlie  per- 
■OB  iBdenuilflftd,  or  to  protect  agalBit  elaima  of  or 
llabUltlea  to  tblid  peraoas;  nature,  raqnliltea,  t»- 
Udity,  Inddenta,  eo&atmctloa,  oparatlon,  and  affoet 
•f  anek  Mntraeta  la  gaaaral;  boBda  and  atkox  1b- 
itnuBOBt*  la  wtltiaK  pronlalBg  anok  iBdamnl^;  and 
rlgbta,  llablUtlaa,  and  xamadlai  of  tbo  partlaa. 

WHAT  CONSmUTSS  INDEHNXTT  OOKTBAOT, 

I  1. 

CONSIDERATION  |  2. 
00N8TBUOTIOM  AND  OPCRATION,  {  8. 

  ACCRUAL  AND  EXTENT  OF  LZABXLITT,  | 

4. 

  PERSONS  UABLE,  |  S. 

DUTT   OF   INDBHNIPIBB  TO  DEFEND  SUIT, 

-    I  6. 
ACTIONS,  I  T. 

CONTmBUTIOH   BBTWBSN    ZHDBUNITORa,  | 
8. 

Bao.  alaa,  flaanB^;  VzlBolpal  aad  Snzaly. 

iBd—tty  bonda  ta  pxaoaio  altaAnnt.  Bm  AV 
taelimant,  |  76. 

Vaceaaity'  tbat  promlM  to  Indamnlfy  ba  In  writing. 
See  Frands,  Statute  of,  I  4. 

OonclntlTaneM  of  JndgmoBt  agalnrt  principal  on  In- 
demnitor.   Baa  Jadgmest,  I  480, 

In  action*  OB  loit  iBstrdmoBta.  Sm  Loat  Inatm- 
menti,  |  6. 

Against  medianlca'  and  nutorUfanon's  Uoaa.  Bm 

HoelianlCB'  Uena,  '||  106,  106. 
BoooarM  to  Indanultr  to  auetr  by  cradltora  <S  pris- 

dpaL    Sm  Pilaolpal  aad  Snraty,  |  44. 
Pma    prlaeM*il   to   fin^.   Bm   PrlBo^al  asd 

Suaftr.  I  SI. 
To  abailffa  aad  oosatdilaa.    Bm  ttaritfa  and  Oobf- 

atablea,  |  14. 

I  1.  What  Oonstltates  Indemnity  Contract. 

[a]  Contract  to  furniali  indemnity  bond 
must  be  treated  as  eontraet  to  indemnify 
when  bond  is  not  furnished. — Showen  t. 
Wadsworth,  81  Cal.  272,  22  Pae.  663. 

[b]  Where  a  third  person  has  agreed  with  a 
judgment  debtor  to  pay  the  juugment,  and 
the  creditor  holds  both  the  judgment  and  the 
agreement,  he  ia  not  bound -to  proceed  flrat 
against  the  judgment  debtor,  but  may  sue  on 
the  agreement,  as  the  latter  is  not  merely  a 
contract  of  indemnity.— Hawk  Burton,  180 
Cal.  654,  63  Pac.  64. 

For  Adthobities  from  Othbr  States: 
Be*  S7  Cut.  Dig.,  eols.  S0-fi8,  g  1. 
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mDEMNlTT,  8§  2-7. 


S  2.  OonridmtlOB. 

[a]  A  bond  of  iBdemnitj  recited  that  an 
a^eement  had  been  made,  but  did  not  set 
it  oQt  nor  make  the  obligation  to  indeqanify 
at  all  dependent  on  that  fact.  Held,  that  thia 
did  not  show  that  the  bond  was  induced  a 
paat  and  executed  eonai  deration,  bat  that  the 
recital  was  consistent  with  an  execution  br 
the  obligors  upon  a  good  eonaideration. — ^Mul- 
f ord  V.  >stadiUo,  if  Cal.  818. 

[bj  A  recovery  cannot  be  had  on  a  contract 
to  indemnify  where  there  has  been  no  per- 
formance, or  offer  to  perform,  of  the  promise 
which  was  the  sole  consideration  of  the 
agreement  to  indemnify. — Rogers  T.  Kim- 
ball, 121  Cal.  247,  53  Pac.  648. 

I  S.  Oonstnictlon  and  Oparatlon. 

[a]  On  the  question  of  indemnity  no  dii* 
tinction  can  be  made  between  a  note  which 
has  been  destroyed  and  one  which  has  been 
merely  lost. — Bandolph  Harris,  28  CaL 
561,  87  Am.  Pee.  138. 

[b]  Where  M,  who  has  been  engaged  In  a 
certain  business  with  H  on  a  joint  account 
and  profit  and  at  a  joint  risk,  and  has  with- 
drawn from  it,  makes  a  contract  with  H, 
who  has  continued  the  business  on  bis  own 
account  and  in  his  own  name,  to  indemnify 
him  against  all  liabilities  arising  from  the 
business  in  which  the  parties  have  been  en- 
gaged, the  contract  is  to  be  construed  as  re- 
ferring to  the  joint  liabilities  of  the  parties. 
Hask^  T.  Uoore,  29  Cal.  437. 

FfM  AtJTBOBITIES  VROH  OtRZB  STATIS: 

See  27  Cant  Dig.,  cols.  71-108,  §§  7-28. 

I  4.   Aconial  and  Extent  ef  IdablUty. 

[a]  The  defendants,  in  consideration  of  a 
conveyance  by  the  plaintiff's  assignor  of  cer- 
tain mortgaged  premieea,  agreed  in  writing 
that  upon  forecioanre  tney  would  see  that 
no  personal  judgment  was  taken  against  him, 
and  that  the  land,  if  sold  under  a  decree 
of  foreclosure,  should  sell  for  sufficient  to 
pay  the  amount  due  upon  the  mortgage.  The 
mortgage  having  been  foreclosed,  and  the 
premises  sold  for  less  than  the  amount  due 
upon  the  mortgage,  and  a  judgment  against 
the  mortgagor  for  the  balance  having  been 
docketed  held,  that  an  action  could  be  main- 
tained on  the  agreement  to  recover  the 
amount  of  the  deficiency.— Banfleld  v.  Marks, 
56  Cal.  185. 

[b]  Where  one  is  bound  to  protect  another 
from  liability,  he  is  bound  by  result  of  liti- 
gation to  which  such  other  was  ^rty,  if  he 
had  notiee  of  litigation,  ovTtertnnity  to  man- 
age it  and  there  was  no  fraud  or  collusion.— 
Commercial  Ins.  Co.  t.  bsuranee  Co.,  68  CaL 
432,  9  Pae.  712. 

[c]  Indemnified  party  cannot  bind  indem- 
nitor by  compromise  without  latter's  knowl- 
edge and  consent. — Commercial  Ins.  Go.  T. 
Insurance  Ce.,  68  CaL  433,  9  Pae.  712. 


Tarn  AuTHOBinxs  nou  Othks  Statbs: 

When  surety  becomes  liable  on  contrmet 
of  indemnity:  1  Am.  Dec  47,  note;  27 
C.  C.  A.  298,  note.  See,  also,  27  Cent. 
Dig.,  cols.  96-lOS,  K  81-25- 

I  S.  — —  Pemna  Uabta, 

[a]  The  release  of  one  of  the  signers  of  a 
note  by  the  others  from  liability  thereon,  and 
their  agreement  to  indemnify  him  for  any 
damages  on  account  of  the  note,  being  joint, 
he  can  recover  against  them  all,  though  judg- 
ment is  rendered  against  him  on  the  note  for 
only  the  balance  thereof  remaining  after 
one  of  them  had  paid  his  proportion  thereof. 
Rogers  v.  Kimball  (CaL),  49  Pac  719. 

FoA  AuTHOBmxs  VBOH  Othbb  States: 
See  87  Cent  Dig.,  eols.  71-78,  }  8. 

§  6.   Vnbj  of  Indemnifler  to  Defend  Suit 

[a]  Indemnifler  must,  upon  request  of  in- 
demnified, defend  suit  against  latter  to  ee- 
tablish  liability  provided  against. — Showers 
V.  Wadswortb,  81  CaL  273,  22  Pac  663. 

§  7.  AcUona, 

[a^  Where  an  agreement  by  defendant  to 
indemnify  plaintiffs  against  loss  on  a  sale 
of  stock  provided  that  defendant  would  make 
good  the  deficiency  on  demand  after  the  sale, 
no  demand  on  defendant  was  necessary  be- 
fore bringing  notion^— Halleek  v.  Moss,  28 
CaL  866. 

[b]  In  an  action  at  law  to  reeoTer  damages 

for  failure  to  comply  .with  a  covenant  to  in- 
demnify plaintiff  against  liabilities,  the  de- 
fendant cannot  set  up,  as  a  counterclaim,  de- 
mands which  were  matters  of  partnership  be- 
tween the  parties.— Haskell  v.  Keore,  29  CaL 


[e]  Where  indemnity  is  against  liability, 
right  of  recovery  arises  as  soon  as  liability 
is  incurred.— Showers  T.  Wadswortb,  81  CaL 
278,  88  Pae.  668. 

[d]  In  an  action  upon  a  contract  of  the  de- 
fendants to  indemnify  the  plaintiffs,  husband 
and  wife,  against  liability  upon  a  promis- 
sory note  executed  jointly  by  plaintiffs  and 
defendants,  where  the  court  found  upon  the 
issues  joined  by  the  pleadings  that  the  hus- 
band was  the  principal  debtor,  and  that  his 
wife  and  the  defendants  were  Ms  sureties, 
and  that  the  sole  consideration  for  the  con- 
tract to  indemnify  the  plaintiffs  was  a  prom- 
ise of  the  husband  to  convey  to  the  defend- 
ants an  interest  in  a  Mexican  concession  for 
a  railroad  but  the  conveyance  was  never 
made,  and  that  there  was  a  failure  of  consid- 
eration for  the  eontraet  ef  indemnity,  there 
being  sufficient  evidence  to  support  the  find- 
ings, judgment  for  the  defendants  was 
rightly  rendered,  and  must  be  aflSrmed  upon 
appeal.— Bogen  T.  KiaibalL  m  GnL  2A7,  69 
Pac  648. 
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Fm  AuTBOEmis  fbou  Otbkb  States: 

When  aetion  aeerues:  49  Am.  Dee.  862, 
note.  See,  aUo,  27  Cent.  Dig.,  wis. 
12S-14S,  11  8647. 

§  8.   OmtrlliTitlMi  Between  Uideomiton. 

[a]  A.  signer  of  a  note,  who  has  been  re- 
leased from  liability  thereon  by  the  other 
signers,  who  also  agree  to  indemnify  him  for 
any  loss  or  damage  he  may  in  any  manner 
•nstain  on  aeeount  of  the  note,  can,  on  pay- 
ing judgment  rendered  against  him  on  the 
note,  recover  therefor  of  the  others,  though 
they  had  paid  the  note  before  judgment  was 
rendered  against  him,  and  though  they  had 
no  notice  of  the  action  against  him;  there 
being  no  defense  which  he  was  informed  of 
and  neglected  to  interpose. — Sogers  £im- 
baU  (CaL),  49  Pae.  719. 

ZNDXHNITT  LAUDS. 

md—mty  Mlieol  lands.    Bee  PubUe  Lands,  |  46. 
mdsuftr  Ksaxesd  UdOs.   Bm  PvUIo  JamU,  I  91. 

INDEKTUKES. 

Mm  Beads;  Oesds;  Kottgagii, 

INDEPENDmrr  oontbaotobs. 

CoBtnct  ol  emplojmettt  of.   8m  liutw  and  Set- 

Tutt,  i  s. 

UabUlty  of  Bsster  fer  Injmitos  to  tUrd  psrwms 
nsBlUnc  from  nsgllUBw  of.  Bm  Vsstex  aad 
Beivaat,  |i  96-100. 

INBEPENDENT  COVENANTS. 

dependent  aad  ladsymAw*  eoTHunts  la  eoatracts. 
Bm  Centraets,  1  181. 

INDEX. 

To  truwrlpt  ea  weaL  Be*  Appeal  aad  Sner, 
1  908. 

INDIAN  LANDS. 

Bm  Indiaas,  ||  9-7. 

INDIANS. 

Indad*  p«rtoas  wbolly  or  partly  st  ladfan  Ueod; 
their  rigbts  and  disabilities  la  general;  protacUon 
and  regulation  of  wadk  persons;  aad  gonnoMnt 
of  tlM  Indian  eenatry  and  of  Um  ladlaa  xesem- 

Uons. 

STATUTORY  PBOTtSIONS,  |  1. 

JURISDICTION    OP     STATE     00UBT8  OYER 

OBUfZHAL  FBOSEOimON  OF  INDIANS.  | 

S. 

XKDIAN  LANDS— GRANTS  AlTD  PATENTS  TO 

INDIVIDUALS.  I  8. 

  GRANTS  TO  TRIBE,  |  4. 

  ALIENATION,  |  5. 

  INDIAN  SCRIP,  I  6. 

  ADVERSE  POSSESSION,  |  7. 

BSUiiNG    LIQUOR    TO  INDIANS— CONSTRUO- 
TIOK  AND  VALIDITY   OP  STATUTE,    f  9. 
— —  ORUIIKAL  PROSECUTION,  i  8. 


Atladletln  of  offenses  eeaunitted  hf.  Bm  Crim- 
inal lAyr,  I  29. 

B^eal  ef  bdlaa  iMmlMg  law.  lee  Orialaal  Kav, 
I  980. 

BiMagmimieat  t  Ihdlaa  tUto  te  pabllc  lands.  Bee 

rnblle  Leads,  S  3. 
Titles  of  IndlSBS  la  pmUlo  laada.    Bse  Pnblle  Lands, 

i  834. 

Fob  AoTHOBmEs  nov  Othsb  Statu  t 
U  a  a  A.  468,  aota. 

I  L  Statntory  PraTisions. 

[a]  The  acts  of  April  20,  1863,  and  of  1890 
(Wood's  Digest,  p.  337),  repeal  the  act  of 
April  22,  1850,  for  the  protection  and  pun- 
ishment of  Indians.  The  latter  act  never 
applied  to  Indians  who  had  been  living  for 
years  among  white  men,  but  only  to  those 
in  tribes,  or  when  Uving  in  separate  commun- 
ities or  comoaaiea. — People  v.  Antonia,  27 
Cal.  404. 

f  2.  Jnilidletlw  of  Stat*  Oonrti  Ow  Orlm- 
inal  Prosecution  of  Indiana. 

[a]  Where  both  defendant,  in  a  prosecution 
nnder  an  indictment  for  marder^  and  the  de- 
eeased  are  fall-blooded  Indians,  but  it  does 
not  appear  that  defendant  is  a  member  of 
any  tribe  of  Indians  having  its  chief  and 
tribal  laws,  nor  that  his  ancestral  tribe  had 
been  treated  with  by  the  government,  but  it 
does  appear  that  he  had  lived  among  the 
whites  several  years,  the  state  courts  of 
California  have  jurisdiction  to  punish  him 
for  the  crime. — People  t.  Ketchum,  73  Cal. 
635,  15  Pae.  353. 

[b]  The  fact  that  both  defendant  and  the 

person  whom  he  is  alleged  to  have  murdered 
were  Indians  does  not  deprive  the  superior 
court  of  jurisdiction  of  the  crime. — People  t. 
Turner,  85  Gal.  432,  24  Pac.  857. 

I  8.  Indian  Iiands— Orants  and  Fatants  to 
Individuals. 

[a]  When  a  treaty  is  made  with  a  tribe 
of  Indians,  by  which  they  relinquish  to  the 
United  States  their  lands  with  certain  reser- 
vations, and  it  provides  that  the  heads  of 
families  shall  each  be  entitled  to  eighty  acres 
of  land,  to  be  selected  under  the  direction  of 
the  president,  and  to  be  secured  by  patents, 
the  officers  of  the  land  department  cannot  is* 
sue  scrip  for  land  selected  under  the  treaty 
outside  of  the  ceded  territory,  nor  can  the 
president  issue  patents  therefor  in  the  ab- 
sence of  legislation  by  Congress  authorizing 
it  to  bo  done.— Parker     Duff,  47  Cal.  554. 

For  ADrrHOBiTtEs  raoM  Other  States  : 

See  27  Cent.  Dig.,  cols.  189-202,  §§  31-30. 

§  4.   Orants  to  TrlbOi 

[a]  A  grant  of  land  by  the  Mexican  govern- 
ment to  a  tribe  of  Indians,  if  of  any  valid- 
ity, ia  for  the  benefit  of  the  Indian  commun- 
ity mt  large,  and   tbo  individual  aiflmbors 
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eomposiag  the  tribe  eannot  make  any  valid 
conveTance  of  aU  or  any  portion  of  the  ■ama. 
Hieka  t.  Coleman,  85  CaL  128. 

[b]  The  treaty  with  the  Chippewae  of  Lake 
Superior  and  the  Missiasippi,  dated  Septem- 
ber 30,  1854,  giving  to  eaeh  head  of  a  family 
of  the  mixed  bloods  of  the  tribe  eighty  acres 
of  land  to  be  selected  by  the  President  and 

fiatented,  does  not  permit  the  selection  of 
ands  for  such  mixed  bloods  on  the  public 
domain  outside  of  the  territory  ceded  to  the 
United  States  by  the  Indians  in  the  treaty. — 
Parker  v.  Duff,  47  CaL  554. 

Fob  Authorities  wbou  Otheb  States; 

See  27  Cent.  Dig.,  cols.  183-187,  SS  27,  28: 
eoL  236,  §  58. 


I  5.   Allenatloii. 

[a]  The  plan  of  Iguala  and  the  Mexican 

constitutions  of  1836  and  1843,  and  the  de- 
crees of  1812  and  1813  did  not  remove  the  re- 
strictions on  alienations  of  land  by  Indians. 
Sunol  V.  Hepburn,  1  Cal.  255. 

[b]  The  policy  of  Spanish  and  Mexican 
law,  prohibiting  sales  of  lands  by  Indians, 
considered.  (Per  Bennett,  J.) — Sunol  v. 
Hepburn,  1  Cal.  254. 

[c]  Under  Mexican  law  the  approbation 
and  consent  of  the  government  was  neces* 
sary  to  make  a  conveyance  of  land  by  an  In- 
dian to  a  white  person  valid;  and  such  con- 
sent being  wanting,  held,  that  a  conveyance 
was  void  upon  its  face,  and  transferred  no 
title,  and  that  the  party  claiming  under  it 
was  chargeable  with  knowledge  of  its  inval- 
idity.— SuQol  T.  Hepburn,  1  Cal.  254. 

[d]  A  deed  of  conveyance  from  an  Indian 
to  a  white  person  ia  a  nullity  on  its  face,  and 
no  one  can  derive  title  under  it.  Such  a  con- 
veyance is  contrary  to  the  policy  of  Spanish 
and  Mexican  as  well  as  American  law,  and 
is  strictly  forbidden. — Sunol  v.  Hepburn,  1 
Cal.  254. 

[e]  The  individual  members  of  an  Indian 
tribe  cannot  convey  their  interest  in  land 
granted  to  the  tribe  by  the  United  States, — 
Hicks  V.  Coleman,  29  Cal.  122,  85  Am.  Dee. 
103. 

Foa  AUTHOEITIES  FEOM  OTHER  STATES : 

See  27  Cent.  Dig.,  col.  169,  §  17;  cola. 
202-216,  §§  37-44;  cols.  219,  220,  §  47. 

§  6.   Indian  Scrip. 

[a]  Where  Indian  lands  are  ceded  to  the 
United  States  with  reservations  to  individual 
Indians,  to  be  approved  by  the  President,  the 
land  department  cannot  issue  scrip  for  lands 
selected  outside  the  ceded  territoiT';  nor  can 
the  President  issue  patents  therefor  in  the 
absence  of  an  act  of  Congress. — Parker  v. 
Duff,  47  CaL  654. 

[b]  Scrip  issued  for  such  lands  selected  out- 
side the  ceded  territory  is  issued  withont  au- 
thority of  law,  and  patents  issued  therefor 


which  show  for  what  they  were  issued  are 
void  on  their  face.— -Parker  v.  DttBL  47  CaL 
564.  ^ 


§  7.   AdTWBa  Possesslra. 

[a]  By  the  Mexican  and  American  law,  a 

conveyance  of  land  to  a  white  persdn  from 
an  Indian  is  void;  and  the  party  taking  such 
conveyance  is  presumed  to  know  such  to  be 
the  case,  and  does  not  thereby  even  acquire 
a  color  of  title  which  will  give  him  construc- 
tive possession  of  a  tract  of  land  beyond  his 
actual  oceupation. — Sunol  ▼.  Hepbnm,  1  CaL 
254. 

[b]  Mission  or  Pueblo  Indians,  who  by 
themselves  and  their  ancestors  have  been  in 
the  continuous  use,  occupation  and  possession 
of  lands  included  within  the  exterior  limits  of 
a  Mexican  grant  from  a  time  prior  to  the  estab- 
lishment of  the  Mexican  government,  have  a 
right  to  remain  in  the  occupan^  thereof  aa 
against  the  patentee  from  the  tfnited  States 
government  and  his  grantees,  notwithstand- 
ing they  never  presented  their  claim  to  the 
lands  to  the  board  of  land  commissioners  ap- 
pointed by  the  act  of  Congress  of  March  3, 
1851,  to  ascertain  and  settle  private  land 
clainw  in  California. — Byrne  v.  Alas,  74  Cal. 
628,  16  Pac.  523. 

[c]  Under  section  15  of  the  act  of  March  3, 
1851,  the  patent  issued  in  pursuance  of  the 
decree  confirming  the  Mexican  nant  was  eon- 
elusive  only  as  between  the  United  States 
and  the  claimant,  and  did  not  determine  the 
relation  between  him  and  the  Indians.  Under 
this  section  the  rights  of  the  Indians  were 
preserved  without  presenting  their  claims, 
and  the  patentee  took  the  legal  title  in  fee, 
subject  to  their  right  of  occupancy. — Byrne 
V.  Alas,  74  CaL  628,  16  Pae.  523. 

[d]  Defendants,  Mission  Indians,  and  their 
ancestors,  had  been  in  continuous,  open,  and 
notorious,  peaceable  and  exclusive  possession 
and  use  of  certain  lands  since  1815,  included 
within  the  boundaries  of  a  Mexican  grant, 
made  December  31,  1842,  which  grant  was 
confirmed  by  the  United  States,  and  a  patent 
issued  therefor,  under  which  plaintiff  held; 
but  the  Indians  had  never  presented  their 
claim  to  the  board  of  land  commissioners  ap- 
pointed by  act  of  Congress,  March  3,  1857, 
entitled  "An  act  to  ascertain  and  settle  the 
private  land  claim  in  the  state  of  Califor- 
nia." Held,  in  ejectment,  where  no  statute 
of  limitations  was  relied  on,  the  Mexican 
ffrant  eonve^red  the  fee  to  the  grantee,  sub- 
ject to  the  right  of  possession  in  the  Indians 
acquired  under  the  laws  of  Spain  and 
Mexico;  and  these  rights  were  not  impaired 
by  the  acquisition  of  the  territory  by  the 
United  States,  nor  by  a  failure  to  present 
their  claim  to  said  board. — Byma  t.  Alas,  74 
Cal.  628,  16  Pac.  523. 

ft  8.  SeUlDg  Lienor  to  Indians — Oonstmetlmi 
and  VaUdlt7  of  Statute. 

[a]  Since  Penal  Code,  section  397,  making 
it  a  felony  to  sell  intoxicating  liquors  to  In- 
dians, is  general  and  uniform  In  its  operation 
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as  to  all  pereons  in  the  class  designated,  it. 
is  a  Talid  exereiM  of  the  police  power  of  the 
state,  and  not  a  violation  of  any  eonstitu* 
tional  rights  or  immunities  to  which  such  In< 
diana  as  citizens  of  the  United  States,  are 
entitled.— People  t.  Bray,  105  Cal.  344,  38 
Pae.  731,  27  L.  B.  A.  168. 

[b]  Penal  Code,  section  397,  leaking  it  a 
felony  to  sell  intoxicating  liquor  to  any  In- 
dian, applies  to  all  Indians  as  a  class,  regard- 
leas  of  their  citizenabip  or  tribal  relations. — 
People  V.  Bray,  105  CaL  344,  38  Pae.  731,  27 
L.  ft.  A.  158. 

Fw  AuTHOUTiBs  reou  Othes  States: 
See  27  Cent.  Dig.,  cols.  239-241,  $  60. 

I  0.   Criminal  Prosecntlon. 

[a]  An  information  charging  the  defendant 
with  willfully  and  unlawfully  selling  intoxi- 
cating liquor  to  two  Indians  is  not  rendered 
insufficient  in  not  naming  the  Indians;  and 
if  the  defendant  is  again  prosecuted  for  the 
same  offense,  he  may  plead  the  conviction, 
and  establish  the  identity  of  the  offense  by 
parol  evidence;  and  little  aid  in  this  regard 
would  be  furnished  by  designating  the  In- 
dians  by  name,  their  names  being  seldom  a 
matter  of  notoriety  among  the  white  popu- 
lation.—People  T.  Faust,  113  CaL  172,  45  Pae. 
261. 

[b]  Where  the  defendant  is  charged  with 
selling  liquor  to  two  Indians,  the  offense 
charged  is  substantially  .proved  without  ma- 
terial variance,  where  the  evidence  shows 
that  two  Indians  were  together  in  a  barroom, 
and  that  one  of  them  gave  defendant  money, 
with  which  he  purchased  a  bottle  of  whisky 
at  the  bar,  after  which  both  Indiana  repaired 
to  a  convenient  place,  where  the  defendant 
met  them  and  delivered  a  bottle  of  whisky 
to  the  Indian  who  paid  him  the  money,  after 
which  both  of  them  drank  from  the  bottle, 
though  not  in  the  defendant's  presence.-^ 
Peopio  T.  Fkust,  113  Cal.  172,  45  Pae.  261. 

INDIAN  SCRIP. 

8es  Indians,  {  6. 

INDIAN  WHIPPING  ACT. 

Bepsa;  ef.   Bse  Orlmlnal  Law.  i  880. 

INDICTBIENT  AND  INFORMATION. 

.  Xndnde  formal  mitten  aeensaUons  of  public  of- 
fsnsfls,  presented  1)7  grand  Jules  or  preferred  br 
proseentlBg  oflleers.  whether  In  form  of  Indictment, 
presantmsnt,  luferatatlon,  or  eomplalnt;  aeeessltr 
for  presentment  or  Indictment  1>7  grand  Jary;  Had- 
ing, iBdonlng,  filing,  and  refinlsltes  of  inch  aeco- 
sstlens,  elijectlona  tbereto,  and  motions  to  qoaili, 
etc.,  d«mnrr*TB  thereto,  and  amendment  thereof; 
variance  between  averments  and  proof;  and  convic- 
tion of  offense  Indoded  in  that  charged. 

L  NECESSITY  OF  INDICTMENT  OB 
PRESENTATION,  §§  1-7. 

n.  FINDING  AND  FIIiING  OF  INDICT- 
MENT, §g  8-16. 


m.  FORMAL  REQUISITES  OF  INDICT- 
MENT, §§  17-24. 

IV.  FILING  AND  FORMAL  REQUISITES 
OP  INFORMATION,  §§  25-36. 

V.  REQUISITES    AND  SUFFICIENCY 
OF  ACCUSATION,  §$  37-98. 

TL  JOINDER  OF  PARTIES,  OFFENSES 
AND   COURTS,  DUPLICITY  AND 
ELECTION,  §§  99-112. 
Vn.  OBJECTIONS,  MOTIONS  TO  QUASH 
'     AND  DEMURRERS,  §§  llS-134. 
VnL  AMENDMENT,  §§  135-137. 
IX.  ISSUES,  PROOF  AND  YABIANCE, 
§§  138-150. 

X.  CONVICTION    OF     OFFENSE  IN- 
CLUDED IN  CHABOE,  §§  161-160. 
XL  WAIVES   OF  DEFECTS  AND  OB- 
JECTIONS AND  AIDER  BY  VER- 
DICT, §§  161-164. 

nia '  tttU  .ddMss  oatr  those  general  principles 
of  the  law  wUeh  apply  alike  to  all  kinds  of  orlm- 
Inal  prosecatlona. .  That  part  of  the  law  of  Indict- 
ment aikd  Information  which  la  pecnUarlj  ap- 
plicable to  specUlc  crimes  will  be  foand  oader  the 
following  Utias:  Abdnetlon,  |  8;  AxsMi.  |  9;  As- 
saatt  and  Battery,  i|  SS-88;  Bigamy,  I  5;  Brib- 
axy,  11  7-18;  avagkuf,  ||  13-8S;.  Oouvlratr,  | 
6;  OonntarfelUag,  |  4;  Dlseidsrly  Oondnct.  i  8; 
-  <(or  violatlou  ef  election  lava)  Elections,  |  144; 
Bmbesslement,  II 82-31 ;  Bxtortton,  1  4;  False  Per- 
sonation, I  8;  False  Pretenses,  f  82;  Forgery, 
19  17-88:  Frand,  fl  60;  (for  gambtlag)  Oamlng,  1 
86;  Homicide,  V;  Incest,  ||  4-6;  Kidnaping,  | 
6;  Larceny,  H  lA-22;  Libel  and  Blander,  |  66; 
Uallclons  Ulsohlef,  I  3;  Mayhem,  |  i;  Obstmct- 
ing  Jostles,  I  2;  Parjory,  ||  12-81;  (for  poison- 
ing) Poisons,  I  1;  Bapa,  ||  9-18;  Beealvlng  Stolen 
Oooda,  1  6;  Bobbery,  |  6;  Sednetlea,  |  8; 
Sodomy,   I  4. 

Bight  to  release  en  hall  after  iBdUtment.  See  Ball, 
I  7.' 

Indictment  as  enattaig  Jetq^ardy.  See  OrliUnal  laiw, 
I  47. 

Pleas  la  erlndnal  eases.   See  Criminal  Law,  |i  46- 

78. 

necessity  that  accused  be  supplied  with  copy  ^  In- 
dictment.  Bee  Criminal  Law,  9  309. 

Necessity  that  names  of  witnesses  be  Indorsed  on 
Indictment  or  Information.    See  Criminal  Law, 

(  SIO. 

Beading  Indictment  before  proceeding  with  eilBi- 
Inal  trtaL   See  Cilnlnal  Law,  1  811. 

Defects  In,  as  grennd  for  new  tilaL  See  OrlnlnBl 
Law,  I  613. 

Defects  In,  as  glennd  for  arrest  ef  Jadgmeaft.  See 

Criminal  Law,  |  678. 
BWit  to  appeal  from  order  setttng  aside  or  refDSlag 
to   set   aside  Indictment.    Bee   Criminal  X««, 
1  615. 

Bight  to  appeal  from  order  refusing  to  allow  flUng 
of  second  Information.    See  Criminal  Law,  f  617. 

Heceulty  for  bill  of  exceptions  to  review  order  sus- 
taining demurrer  to.    See  Criminal  Law,  {  700. 

Baimleas  and  ptejndlolal  defects  In.  See  Criminal 
Law,  1  780. 

Preaentment  of  Indlebaeat  bj  gtsad  Jwy- 
Qraad  Jury,  |  88. 

Bfleet  on  eredlblUty  of  person  indicted.  Bee  Wit. 
Besses,  I  801. 
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L   MBOBSBITT    OF    INDIOTHEHT  W 
PBESENTATION. 

KECEssrrr  of  formal  aogdbation,  i  i. 

KATURB  OF  INDIOTUEHT,  |  3. 
OOHSTITUTXONAL    ASD    STATUTORT  FROTI- 

SI0H8.  I  8. 

  CONSTRUCTIOK    OF    STATITTORT  PBO- 

VISIONS,  I  4. 
DISTINCTION  BETWEEN  "OHABOB"  AND  "IH- 

OICTMENT,"  {  5. 
OFFENSES  WHICH  MAT  BE  FBOSECUTEQ  BT 

INDICTMENT,  {  S. 
PROPER  FORM  OF  A.OOUSATION,  |  T. 

§  1.  Kecesslty  of  Formal  Accusation. 

[a]  No  one  can  be  held  to  answer  for  crime 
unless  on  information  after  examination  and 
commitment  or  indictment  of  grand  jury.— 
Levy  T.  Wilson,  69  Cal.  108,  10  Pae.  272. 

Tor  Adthobitus  noM  Othee  States: 

Bee  £7  Cent.  Dig.,  eols.  272-274,  §}  1-9. 

§  2.  Katnia  of  indietmMit, 

[a]  An  indictment,  under  our  Criminal 
Practice  Act,  is  somewhat  more  than  a  mere 
accusation  based  upon  probable  cause.  It  is 
an  accusation  based  upon  legal  testimony  of 
a  direct  and  positive  character,  and  is  the 
concurring  judgment  of  at  least  twelve  of  the 
grand  jurors  that,  upon  the  evidence  pre- 
sented to  thera,  the  defendant  is  guilty. — 
People  r.  Tinder,  10  Cal.  539,  81  Am.  Dee. 
77-n. 

I  3.  OonstltBtlaul   lad   Btotntory  ProT^ 

slons. 

[a]  The  provisions  of  constitution,  article 
8,  section  1,  regulating  informations,  and- 
providing  for  proceeding  by  information  in 
criminal  eases,  are  not  in  conflict  with  Con- 
Btitutiou  of  the  United  States,  article  14, 
section  1,  providing  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law. — Kalloch  v.  Su- 
perior Court  of  City  and  County  of  San 
FranelKO,  56  Cal.  229. 

[b]  A  homicide  committed  before  the  adop- 
tion of  the  constitution  of  1879  may,  after 
such  adoption,  be  prosecuted  by  information 
under  act  of  April  9,  1880.— People  v.  Camp- 
bell, 59  Cal.  243,  43  Am.  Bep.  257. 

[c]  California  Constitution,  article  1,  sec- 
tion 3,  declaring  that  the  state  is  an  insepar- 
able part  of  the  American  Union,  and  that 
the  Constitution  of  the  United  States  is  the 
supreme  law  of  the  land,  does  not  render 
Constitution  of  the  United  States,  Amend- 
ment 6,  providing  that  in  all  criminal  pro- 
ceecUngs  the  accused  shall  be  informed  of  the 
nature  and  cause  of  the  accusation  against 
him,  applicable  to  prosecutions  in  California 
state  courts.— People  T.  Nolan,  144  Cal.  75, 
77  Pao.  774. 

§  4.           onutmetloii  of  8tatat«7  ProTl- 

slons. 

[a]  Constitution  of  1879  omits  all  reference 
to  presentments  aa  a  mode  of  charging  a 


person  with  a  public  offense.  Penal  Code, 
section  682,  provides  that  every  public  of- 
fense must  be  prosecuted  by  indictment  or 
information,  except  offenses  tried  in  justices' 
and  police  courts.  Section  872  requires  the 
magistrate,  after  a  defendant  has  been  ex- 
amined, to  bold  him  to  answer  If  it  appears 
that  an  offense  has  been  committed,  and  that 
he  is  guilty.  Section  883  requires  the  magis- 
trate, on  holding  him  to  answer,  to  return  the 
warrant  and  depositions  to  the  clerk.  Sec- 
tion 809  provides  that,  when  so  held,  defend- 
ant must  be  proceeded  against  by  Information 
or  indictment.  Section  1426  provides  that  all 
proceedings  in  actions  before  a  justice's  or 
police  court,  for  a  public  offense  of  which 
they  have  jurisdiction,  must  be  commenced 
by  complaint  under  oath,  etc.  Held,  that  a 
"presentment"  by  a  grand  jury  is  unauthor- 
ized.—Orosbois,  In  re,  109  Cal.  445,  42  Pac 
444. 

8  6.  Distinction  Betwaan   "Obarge"  and 

"Indictment." 

[a]  "Charge"  is  not  synonymons  with  "in- 
dictment. "—Byan,  Ex  parte,  44  Cal.  555. 


§  6.  Offenses  VHileh  may  ba  Fnseeated  br 

Indictment. 

[a]  Neither  the  constitution  nor  the  Penal 
Code  prohibits  a  prosecution  b^  indictment 
of  any  criminal  offense,  including  a  misde- 
meanor.— McCarthy,  £x  parte,  53  Cal.  412. 

[b]  Offenses  may  be  prosecuted  either  hj 
information  or  indictment. — Kalloch  t.  Supe- 
rior Court,  66  GaL  229. 

[cj  Where  a  demnkrer  to  ui  Information 
bad  been  sustained,  and  the  court  had  ordered 
a  new  information  to  be  filed,  the  defendant 
might  thereafter  be  prosecuted  by  indict- 
ment.—People  T.  Prather,  134  CaL  436,  66 
Pac.  589,  863. 

Fw  AuTBOBims  FROM  Otbxb  Btatss: 

17  L.  fi.  A.  764,  note.   See.  also,  27  Cent. 
Dig.,  eols.  283-290,  §§  9-23. 

t  7.  Txvgar  Form  of  AcevsatloiL 

[a]  One  convicted  of  the  crime  of  murder 
en  an  information  cannot  maintain  the  in- 
validity of  such  information  on  the  ground 
that  at  the  time  of  the  filing  thereof  the 
grand  jury  was  in  seasion,  as  the  two  modes 
of  procedure  (by  indictment  and  by  informa- 
tion) are  concurrent. — People  v.  Ebanks,  120 
Cal.  636,  6S  Pac.  1078. 

Fob  AtTTHOBITIES  TBOM  OxHER  SXATIS: 

See  27  Cent.  Dig.,  cols.  290-293,  §|  24-27. 


n.  mnrnta  and  fx^vo  of  indiot- 

MEKT  OB  PBSIffiNTATION. 

JURISDICTION  OP  COURT,  |  8. 

NECESSITY  FOR  PRELIMINARY  EXAMIMAI'ION, 

S  9- 

TERM  OF  COURT,  |  10, 
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TIin>INa  or  FRBnENTHSHT  X>r  aBASD  JTJRT, 
t  XX. 

  lUPEACHUENT  OF  TTSDISQ  BT  TXSTX* 

MONT  OF  QBAND  SXJTtY,  |  IS. 
—    BT   ILLEOALLT   OOKEITTrUTBD  OBABD 

JtJKY.  i  13. 

  BT  DE  FACTO  ORAKD  JUBT.  |  14. 

AUTHORITY  OP  PROSECUTION,  |  15. 
8UG0SSSIVI    IHDIOTUSHTS   TOB   SAHB  XtW' 

PEN8E.  I  16. 

2  8.*  Juriadlctlon  of  Oonrt, 

[a]  If  a  new  county  is  created  out  of  a 
part  of  the  territory  of  an  old  one,  with 
Its  organization  to  be  effected  at  a  future 
time,  the  county  court  of  the  old  county  has 
jurisdiction  to  find  indictments  for  oflenses 
committed  in  the  territory  of  the  new  county 
during  the  interval. — ^People  t.  IfcGhure.  32 
Cal.  140. 

Fob  AusHoimxs  pbosc  Otheb  States: 

Seo  87  Cent.  Dig.,  eolk  294-297,  §§  20-88. 

§  9.  Neceaaltr  for  FieUndiuucr  BTOntnfc. 
tlon. 

[a]  Examination  before  committing  magis- 
trate ia  not  required  to  precede  indictment.— 
People  T.  Goldenaon,  76  CaL  345,  19  Pac.  161. 

$  10.  T«nn  of  Court. 

[a]  Indictment  found  at  special  term  of 
the  eonrt  of  Bessioni  ia  valid. — ^People  T.  Cai- 
abin,  14  Cal.  438. 

J  Poa  AuTHOEiTiEs  FEOM  Other  States: 

See  27  Cent.  Dig.,  cols.  299,  300,  §§  36- 
42. 


I  11.  FbUUng  «  Rowntment  by  Grand 

Jury. 

[a]  A  grand  jury  ought  to  find  an  indict- 
ment when  all  the  evidence  before  them, 
taken  together,  is  each  as  in  their  judgment 
would,  if  unexplained  or  ancontradicted,  war* 
rant  a  conviction  by  the  trial  juiy;  and  if 
such  evidence,  unexplained  or  uncontradicted, 
would  not  warrant  such  conviction  they  ought 
not  to  find  an  indictment. — ^People  v.  Tinder, 
19  CaL  539,  81  Am.  Dec  77-n. 

[b]  Where  it  appears  that  the  charge  made 
by  the  indictment  had  not  been  previously 
inyeatigated  by  any  grand  jury,  the  procur- 
ing of  the  indictment  instead  of  the  filing 
of  the  new  information  directed  by  the  court, 
is  not  ground  for  a  motion  to  arrest  the  judg- 
ment, it  being  within  the  jurisdiction  of  the 
grand  jury  to  take  cognizance  of  the  charge 
without  an  order  of  eonrt  sabmitting  it  to 
them.— People  v.  Whelan,  117  CaL  559,  49 
Fae.  S83. 

[c]  Accusation  against  a  municipal  officer 
under  Penal  Code,  section  758,  held  properly 
presented  by  12  members  of  the  grand  jury.— 
Coffey  V.  Superior  Court  of  Sacramento 
County  (PaL  App.},  83  Pae.  680. 


Fob  AuTHOBirtss  fbou  Otheb  States: 

28  L.  B.  A.  324,  note.    See,  also,  87  Out. 
Dig.,  cola.  307-319,  §§  60-61. 

g  13.  _  Impeachment  of   FtaUUng  }/j 
Teitlin<niy  ttf  Ozaad  Jnnn. 

[a]  Grand  jurors  cannot  be  sworn  as  wit- 
nesses to  impeach  their  own  findings. — Son- 
tag,  Ex  parte,  64  Cal.  625,  2  Pac  402. 

[b]  On  a  motion  to  set  aaide  an  indictment, 
a  grand  juror  cannot  be  required  to  answer 
%  question  as  to  how  he  voted  on,  the  finding 
of  the  indictment. — Sontag,  Ex  parte^  64  CaL 
526,  2  Pac  408. 


S  13.    By  Illegally  Oonstttnfead  Orand 

Jniy. 

[a]  Indictment  found  by  a  trial  ju^  not 
aummoned  as  a  grand  jury  ia  illegal.^ — People 

T.  Earnest,  45  Cal.  29. 

[b]  Indictment  found  by  illegally  consti- 
tuted grand  jury  ia  void. — Levy  v.  Wilson, 
69  CaL  108,  10  Pac  878. 

§  14.   By  Dt  Facto  Onad  Jnry. 

[a]  Indictmeot  found  by  de  facto  grand 
jury  is  good. — Gannon,  In  re,  69  CaL  547,  11 
Pac  240. 

§  16.  AiitIiorlt7  of  Pnneentor. 

[a]  District  attorney  must  confine  himself 
to  charging  offense  named  in  complaint,  and 
for  which  the  defendant  was  held  to  answer, 
in  the  absence  of  written  depositions  showing 
a  different  offense,  and  he  is  not  authorized 
to  go  outside  of  the  complaint  and  order  aod 
charge  a  different  offense  upon  what  he  may 
have  learned  from  other  sources. — ^People  v. 
Wallace,  94  CaL  497,  29  Pac.  250. 

{  16.  BnccesBiTe  bidietmentB  for  Same  Of- 
fonse, 

[a]  Section  1117,  Penal  Code,  is  not  man- 
datory, and  if  indictment  or  information  is 
defective,  district  attorney  may  file  new  one 
without  order  of  court. — People  v.  Ammer- 
man,  118  Cal.  27,  50  Pac  15. 

[b]  Order  setting  aside  an  indictment  or 
ii^ormation  is  no  bar  to  a  future  prosecution 
for  the  same  offense;  and  upon  the  setting 
aaide  of  an  indictment  the  failure  of  the 
court  to  order  the  charge  to  be  resubmitted  to 
another  grand  jury  for  examination,  as  di- 
rected by  section  997  of  the  Penal  Code,  can- 
not preclude  a  re-examination  thereof  by  the 
grand  jury,  nor  effect  the  validity  of  a  sec- 
ond indictment,  which  cannot  be  set  aside 
because  of  such  failure  of  the  court.— People 
V.  Breen,  130  Cal.  72,  62  Pac  408. 

Je]  Penal  Code,  section  1008,  declares  that, 
a  demurrer  to  an  information  or  indictment 
is  allowed,  the  jud^ent  is  final,  and  a  bar 
to  another  prosecution,  unless  the  court  di- 
rects the  ease  to  be  submitted  to  "another 
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grand  jarj.**  Prior  to  1880  the  aet  read, 
^'the  same  or  another  grand  jury."  Held, 
the  words  were  omitted  ex  induetria,  and  a 
flubmisfiion  to  the  same  grand  jury  was  error. 
TerriU  v.  Superior  Court  of  Santa  Clara 
Coaaty,  60  Pac.  516,  deoTing  rehearing 
(18&0)  60  Pae.  88. 

For  Authobittes  frok  Other  States  : 

See  27  Cent  Dig.,  cola.  341-346,  {§  83-S8. 


m.   FOBMAL  BEQUISITES  OF  INDIOT- 
MEMT. 

CONSTITUTIONAL  PROVISIONS.  |  IT. 
STATUTORY  FORMS,  |  18. 

TITLE  OB  DESCRIPTION  OF  COURT,  |  1». 
TERM  OF  HOLDING  COURT,  |  20. 
BIGNATUBK— ADDITION  OF  OFFICIAL  TITLE. 
I  21. 

INDORSEHENTB,  |  22. 

  "A  TRtTB  BILL."  |  8S. 

  MAUE8  OF  WITNESSES,  |  S4. 


8  17.  OonsUtiitloiua  Frovlilaiii. 

[a]  Constitution  directs  that  accused  shall 
be  presented  hj  indictment,  not  the  accused 
by  his  true  name,  but  the  person  himself, 
leaving  the  precise  form  or  words  to  be  de- 
termined bj  the  legislature. — People  T> 
Kelly,  6  Cal.  210. 

Fob  Adthobities  fbok  Other  States  : 
Se«  27  Cent.  Dig.,  coL  348,  §  90. 

§  18.   Statutory  Forms. 

[a]  Indictment  which  substantially  pannes 
form  laid  down  in  statute  is  sufficient. — Peo- 

?le  V.   Kodriguez,  10    Cal.    50;    People  v. 
hompson,  4  Cal.  238:  People  v.  Potter,  35 
Cal.  110;  People  T.  Mahlman,  82  CaL  585. 

Fob  Authobitiis  raoii  Othbb  States: 

Sea  27  Cent  Dig.,  ools.  348,  849,  8  91. 

8  19.  Title  or  Description  of  Oonrt 

[a]  An  indictment  in  court  of  sessions  in 
San  Francisco  may  be  entitled  either  as  of 
the  county  of  San  Francisco  or  as  the  city 
and    county  of    San    Francisco. — People  t. 

Beatty,  14  Cal.  566. 

[b]  An  indictment  in  San  Francisco  en- 
titled "the  court  of  sessions  of  the  city  and 
county  of  San  Francisco,"  is  properly  on- 
titled.— People  T.  Connor,  17  Cal.  354. 

Fob  Authobities  feom  Other  States  : 

See  27  Cent.  Dig.,  cols.  354-356,  §§  98-101. 

§  20.  Term  of  Holding  Oonrt 

[a]  The  term  of  oonrt  is  sufficiently  stated 
in  an  indictment  when  the  day  on  which  the 
indictment  was  found  is  given. — ^Peo^  t. 
Beatty,  14  CaL  666. 


Fob  AuTHOBiifEs  itoM  Othbb  Btatx9; 

See  27  Cent  Dig.,  eols.  359,  360,  8{  105- 


8  21.   Slgnatore-^dltloB  of  Official  Titlo. 

[a]  Where  the  caption  and  body  of  an  in- 
dictment state  the  county  in  which  the  in- 
dictment was  found,  and  the  district  attor- 
ney signs  it  officially,  he  need  not  add  the 
name  of  the  county  of  which  he  is  the  At- 
torney, to  comply  with  a  requirement  that  be 
shall  sign  it. — ^People  t.  Ashnauei,  47  CaL 


Voa.  AuTHOBiTiiB  noH  Othd  States  : 

Bee  27  Cent  Dig.,  cols.  386-391,  SS  132- 


8  22.  Indorsements. 

[a]  Section  809  of  the  aet  regulating  crim- 
inal proceedings  provides:  "When  an  indict- 
ment is  found  in  the  court  of  sessions,  for 
murder,  manslaughter,"  etc.,  "it  shall  be 
transmitted  by  the  clerk  to  the  district  court 
sitting  in  the  county,  for  trial,  except,"  etc. 
An  indictment  found  in  the  possession  of  the 
proper  officer  would  not  be  invalidated  be- 
cause not  indorsed  br  himself,  as  clerk  of 
one  court,  to  himself,  as  clerk  of  another 
court. — People  v.  Thompson,  4  CaL  238. 

[b]  It  will  be  presumed  that  an  indictment 
was  presented  by  the  foreman  of  the  grand 
jury  and  in  their  presence,  where  the  record 
shows  nothing  to  the  contrary,  though  the 
fact  is  not  indorsed  on  the  indietment— 
People  T.  Blaekwell,  27  Cal.  65. 

F(s  Adthobitibs  raoH  Othbb  Statbs: 

See  27  Cent.  Dig.,  eols.  892-401,  88  136- 
143. 

S  23.   «<a  Tme  Bill" 

[a]  The  indorsement,  "A  true  bill,"  is 
not,  under  the  laws  of  this  state,  essential  to 
the  legality  and  sufficiency  of  the  indictment, 
but  is  only  evidence  of  its  having  been  found, 
which  end  is  equally  attained  if  the  indict- 
ment is  presented  by  the  grand  jury  in  open 
court,  and  is  filled  by  the  clerk  with  other 
records.— People  t.  Lawrence,  21  CaL  368. 

§  24.   Names  of  Witnesses. 

[a]  The  name  of  a  witness  as  given  by 
him  to  the  grand  jury,  and  indorsed  on  the 
indictment,  was  F.  D.,  but  his  true  name  was 
Q.  D.  Held,  that  the  court  below  did  not  err 
in  refusing  to  set  aside  the  indictment  under 
section  943  and  995  of  the  Penal  Code. — ^Peo- 
ple T.  Crowey,  56  CaL  36. 

[b]  Where  defendant  has  testified  before 
grand  jury,  his  name  need  not  be  indorsed 
on  indictment. — People  v.  Northey,  77  Cat 
629,  19  Pac.  865,  20  Pac.  129. 

[c]  Where  defendant  testifies  before  grand 
jury,  it  is  not  necessary  to  indorse  his  name 
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on  indictment  at  witness. — Peopl*  t.  Page. 

116  Cal.  392,  48  Pae.  326. 

[d]  Purpose  of  requirement  of  the  law  that 
the  names  of  the  witnessea  examined  hj  the 
grand  jary  shall  be  tndoned  upon  the  indict- 
ment, is  to  inform  both  the  people  and  the  de- 
feadant  of  the  names  of  the  witnesses  upon 
whose  testimony  the  iddictment  is  based,  and 
to  give  them  both  an  opportunity  to  secure 
their  attendance  at  the  trial. — ^People  r. 
Quinn,  127  CaL  54S,  ^9  Pae.  «87. 

IV.   FILINO  AND  POBMAL  BEQXTISITES 

OF  INFORMATION. 

JDBISDIOTIOK  OP  COURT,  I  25. 
FBELIUINABT  PROOEEDINOS.  |  39. 
LEAVE  OR  OPINION  OP  OOCTBT.  |  ST. 
AUTHORITY  TO  FILE.  |  28. 
TIME  OP  PILING,  I  29. 

SUCCESSIVE   INFORMATIONS  FOR  SAME  OF- 
FENSE. I  80. 
FORMAL  REQUISITES  OF  INFORMATION,  |  81. 

  CAPTION  OR  TITLE,  |  82. 

  CONCLUSION,  I  88. 

  SIGNATURE,  |  84. 

  VERIFICATION,  |  86. 

LOSS  OR  DESTRUCTIOK.  |  80. 


{  26.  Jnrisdletloii  of  Oonit. 

[a]  An  information  may  be  filed  within  the 
statutory  time  by  the  district  attorney, 
though  the  grand  jury  have  examined  the 
ease,  and  ignored  the  bill,  and  the  accused 
will  not  be  entitled  to  be  discharged  on 
habeas  oorpua. — ^lloan,  Ex  parte,  66  uiL  216, 
3  Pae.  644. 

[b]  The  superior  court  having  the  power, 
upon  an  acquittal  of  the  defendant  upon  the 
ground  of  variance,  to  order  the  filing  of  a 
new  information,  it  may  make  such  order  at 
an  earlier  sta^e  of  the  proceeding  when  the 
necessity  for  it  becomes  apparent,  as  in  case 
of  a  mistrial  by  a  failure  of  the  jury  to  agree. 
Nicholas,  Ex  parte,  91  CaL  640,  28  Pae.  47. 

Fob  Authorities  fbou  Othxb  States: 

See  27  Gent.  Dig.,  cola.  403-406,  §{  147- 


§  28.  Preliminary  ProceedlngB. 

[a]  Information  can  only  be  presented  when 
defendant  has  been  properly  examined  and 
committed. — Kalloch  v.  Superior  Court,  50 
CaL  229. 

[b]  It  is  not  noeeaaary  that  an  information 
abould  contain  any  averment  with  reference 
to  the  examination  of  the  defendant  before  a 
committing  magistrate. — People  t.  Shnbricl^ 

67  CaL  6&. 

[c]  Examination  and  commitment  by  magis* 
trate  is  sufficient  to  authorize  proceeding  by 
information  for  the  crime  of  assault  with  a 
deadly  weapon  with  intent  to  commit  murder. 
People  T.  Wheeler,  65  Cal.  77,  2  Pae.  892. 

[d]  Examination  and  commitment  are  pre- 
requisite to  information. — People  r.  IfeCurdy, 

68  CaL  579,  10  Pae.  207. 


[e]  Commitment  in  language  of  section  872, 
Penal  Code,  is  sufficient  baais  for  information. 
People  V.  MeCurdy,  68  Cal.  579,  10  Pac.  207. 

[f]  The  making  of  an  order  of  commitment, 
and  its  entry  on  the  docket  of  the  magistrate, 
are  sufficient  to  constitute  a  le^l  commit- 
ment, which  will  support  an  information, 
though  such  order  is  not  indorsed  on  the 
depositions  returned  into  court  by  the  magis- 
trate.—People  T.  Tarbox,  115  CaL  57,  46  Pac. 
896. 

Fob  Authobities  fbok  Otheb  States  : 

See  27  Cent.  Dig.,  cols.  409,  410,  §  152. 

{  27.  Lean  or  Opinion  of  Court. 

[a]  Under  Penal  Code,  section  1008,  court 
must  direct  that  new  information  be  filed 
against  defendant  and  order  permitting  the 
filing  of  such  information  does  not  comply 
therewith. — Williams,  Ex  parte,  116  Cal.  513, 
614,  48  Pac.  499t 

[b1  Section  1008,  Penal  Code,  barring  right 
to  nle  new  information,  if  first  is  defective, 
without  opinion  of  court,  applies  only  to 
eases  where  demurrer  is  filed  and  sustained. — 
People  V.  Ammerman,  118  CaL  27,  28,  50  Pac. 


S  SK  'XnUMrlty  to  FUa. 

[a]  The  district  attorney  may  proceed  by 
iuormation  against  a  defendant  for  any 
offense  appearing  by  the  depositions  taken  on 
the  preliminary  examination  to  have  been 
committed;  he  is  not  confined  to  filing  an 
information  for  the  offense  designated  by  the 
magistrate.— People  t.  Lee  Ah  Chuck,  66  Cal. 
662. 

[b]  District  attorney  may  file  information 
based  either  upon  the  offense  set  out  in  the 
commitment  or  upon  the  facts  disclosed  by 
the  depositions;  but  that  is  the  limit  of  his 
authority.— People  v.  Parker,  91  Cal.  91,  27 
Pac.  537. 

[c]  The  district  attorney  filing  an  informa- 
tion must  confine  himself  to  the  record  of 
commitment,  and  is  not  justified  in  placing 
therein  any  element  of  the  offense,  the  in- 
formation of  which  he  has  obtained  from 
outside  sources;  and  ho  has  no  authority  to 
disregard  the  commitment,  and  cull  from  the 
evidence  taken  at  the  preliminary  examina- 
tion any  offense  not  included  in  the  complaint 
upon  which  the  defendant  was  charged  and 
examined. — ^Peopls  v.  Chriatian,  101  CaL  471, 
35  Pac.  1043. 

Fob  Autbobitibs  fbom  Otbeb  States  : 
See  27  Cent.  Dig.,  cola.  406-408,  §  150. 

§  29.   Time  of  Filing. 

[a]  Code  imperatively  requires  that  informa- 
tion be  filed  within  one  year  after  commission 
of  misdemeanor  unless  defendant  has  been 
absent  from  state. — ^People  v.  Aybens,  85  CaL 
89,  24  Pac.  635. 
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[bj  A  defendant  in  a  criminal  ease  is  not 
entitled  to  discharge  on  the  ground  that  the 
information  was  not  filed  agaiast  him  irithin 
thirty  days  after  he  was  held  to  answpr, 
nrhere  the  depositions  and  commitment  upon 
which  the  information  is  based  have  not  been 
returned  by  the  committing  magistrate.— 
People  V.  Ah  Sing,  95  CaL  857,  30  Pae.  797. 

[c]  The  fact  that  the  papera  in  the  ease 

were  retained  by  the  committing  magistrate, 
and  were  not  returned  to  or  filed  in  the  office 
of  the  clerk  within  the  thirty  days,  did  not 
prevent  the  filing  of  the  information  or  con- 
stitute good  cause  against  the  dismiasal  of 
the  prosecution. — People  y.  Wickham,  113 
CaL  283,  48  Pae.  123. 

[d]  Under  section  1382  of  the  Penal  Code, 
the  prosecution  of  a  defendant  who  has  been 
held  to  answer,  by  a  committing  magistrate, 
for  a  criminal  offense  must  be  dismissed,  if 
no  information  is  filed  against  him  within 
thirty  days  after  the  comn^itment,  and  no 
good  cause  for  the  contrary  is  shown  by  the 
people.— People  t.  Wickham,  113  Cal.  288. 

[e]  A  judgment  of  conviction  will  not  be 
reversed  because  of  an  order  denying  a  motion 
to  set  aside  the  information  on  the  ground 
that  it  was  filed  before  the  record  of  the  pre- 
liminary examination  or  order  of  commit- 
ment had  been  filed,  where  the  order  of  com- 
mitment had  been  in  fact  made  and  entered 
of  record  by  the  magistrate. — People  Tar- 
box,  115  Cal.  57,  46  Pae.  896. 

[f]  Penal  Code,  section  809,  requiring  the 
district  attorney  to  file  an  information  within 
thirty  days  after  the  commitment  of  the  de- 
fendant, does  not  apply  to  the  filing  of  a  new 
information  after  the  sustaining  of  a  demur- 
rer to  the  orifrinal  one. — ^People  t.  Lee  Lodk, 
143  CaL  216,  76  Pae.  1028. 

For  Authobitibs  ntox  Othee  Statis: 

See  27  Cent.  Dig,,  cola  410,  411,  §  IBS. 


{  30.  BacMOtn  Informations  tm  Sum  Of- 

feuse. 

[a]  Where  an  information  charging  defend- 
ant with  murder  is  dismissed  becanae  the 
justice  failed  to  make  a  proper  indorsement 
of  the  commitment  on  the  complaint,  and  the 
court  orders  the  papers  sent  to  the  justice 
for  indorsement,  it  is  proper  to  permit  a 
second  information  to  be  filed  after  the  re- 
turn of  the  papers  by  the  justiee  properly 
indorsed.— People  T.  Lane,  101  CaL  613,  36 
Pac.  16. 

[b]  Penal  Code,  section  1117,  anthoristng 
the  court  to  direct  that  a  new  information 
be  filed  in  case  a  former  one  is  found  to  be 
defective,  is  not  mandntory,  and  does  not 
confer  on  the  court  exclusive  power  to  cause 
such  new  information  to  be  filed. — ^People  t. 
Ammerman,  118  CaL  23,  50  Pac.  15. 

Ttm  AUTHOBITIES  FROM  OTHER  STATES: 

See  27  Cent.  Dig.,  cols.  412,  413,  $  19flL 


i  81.  Fomial  Beqnlsites  of  Iiifonaatl<m. 

[a]  Mere  clerical  error  in  information  is 
disregarded.— Sosenthal  t.  Levy,  78  CaL  8, 
14  Pac.  373. 

[b]  In  a  trial  for  robberj  tbe  information 
was  against  defendants  "and  John  Mnrphy," 
boi  was  withdrawn  against  Marphy,  and 
some  one  connected  with  the  court,  after  ar- 
raignment and  before  trial,  erased  the  worda 
"and  John  Murphy"  by  drawing  a  black- 
ink  line  through  them.  Defendants  were 
convicted.  Held,  that  while  the  act  of  erasing 
was  unauthorized,  yet,  as  it  did  not  prejudica 
defendanta,  It  was  not  ground  for  rerersal. — 
People  T.  Carroll,  92  C^  568,  28  Pae.  600. 

Fw  AuTHOBrmcg  ntov  Othkb  Statu: 

See  27  Cent.  Dig.,  eols.  414-426,  {§  157- 


§  32.   Caption  or  Tltlo. 

[a]  Where  the  information  designates  by 
what  district  attorney  it  is  filed,  the  omission 
in  the  title  of  the  action  of  the  name  of  the 
county  is  not  a  fatal  error,  as  it  does  not 
affect  the  substantial  rights  of  defendant. — 
People  T.  Biggins,  68  Cal.  564,  4  Pae.  670. 

Fob  Authobitibs  ibou  Othbe  Statbs: 

See  27  Cent.  Dig.,  eols.  414,  416,  {  US. 

S  33.   Conclusion. 

[a]  An  information  concluding  in  the  form 
and  language  provided  by  the  statute  la  suffi- 
cient.— ^People  T.  Biggins,  65  CaL  664,  4  Pae. 

570. 

Jb]  the  misplacing  of  the  eonclnding  words 
the  information  after  instead  of  before  a 
charge  of  prior  conviction  is  immaterial,  as 
it  "does  not  tend  to  the  prejudice  of  the  mb- 
Btantial  right  of  the  defendant,"  within  the 
meaning  of  Penal  Code,  sections  960,  1258.— 
People  T.  Fowler,  88  CaL  136,  25  Pae.  1110. 

Fob  Authobities  raou  Otheb  States  : 

See  27  Cent  Dig.,  eols.  415,  416,  gj  169, 


S  34,  —  Signature. 

^a]  It  is  sufficient  that  the  name  of  the 

district  attorney  is  signed-  to  an  indictment 
or  information  by  his  depu^. — People  t. 
Darr,  61  XJal.  554j  People  T.  fitting,  TO  Cal. 
677,  34  Pac.  237. 

[b]  Information  si^ed  and  filed  by  de 
facto  aaaistant  distnet  attorney  is  valid. — 
People  V.  Turner,  85  CaL  433,  24  Pao.  857. 

[e]  Under  Penal  Code,  section  809,  requiring 
that  the  information  be  "subacribed  by  tfie 
district  attorney, ' '  an  information  entitled 
"In  the  superior  court  of  the  county  of  San 
Diego,  State  of  California,"  charging  an  of- 
fense  committed  by  defendant  "at  the  said 
county  of  San  Diego,  in  the  said  Stats  of 
California,"  and  signed  "A.  H.  Sweet,  Difl- 
triet  Attorney  of  the  said  county  of  San 
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Diego,"  was  BofBcientlj  nibscribed.— People 
T.  Ebanks,  117  OaL  662,  49  Fae.  1049,  40  L. 
B.  A.  269. 

[d]  An  infonnation  iigned  in  the  name  of 
the  diitrict  attorney,  by  an  asriatant  diatrlet 
attorney,  ii  valid. — ^PeopU  T.  Griner,  124  OaL 
19,  S6  Pae.  625. 

Fob  AUTHcmims  noic  Othbs  States: 

See  27  Cent.  Dig.,  eoli.  416,  417,  }  161. 


I  85.  —  VarlfleatloiL 

[a]  An  accusation  commencing  "W.  on 
oath  presents,"  and  dnly  "aabacribed  and 
sworn  to  before ' '  the  clerk,  is  ' '  verified  by 
oath, ' '  as  required  by  said  section  772. — 
Woods  V.  Varnum,  S5  Cal.  639,  24  -Fac.  843. 

[b]  Under  Code  of  Civil  Procedure,  section 
2093,  empowering  every  elerk  of  court  author* 
ized  to  take  teBumony  to  adminiater  oaths, 
the  police  elerk  of  Los  Angeles  has  authority 
to  administer  an  oath  by  which  a  verification 
to  an  information  is  made,  notwithstanding 
Penal  Code,  section  811,  requiring  a  complaint 
on  which  a  warrant  of  arrest  is  issued  to  be 
sworn  to  before  a  magistrate. — ^Peo|de  T. 
Bums,  121  Cal.  529,  53  Pac.  1096. 

Fob  AirrHOBinis  noH  Other  States: 

See  27  Cent.  Dig.,  eoli.  418-426,  §8  168- 
167. 


§  S6.  Loss  or  DeBtmetloii. 

[a]  A  ooDvietion  based  on  an  information, 
one  page  of  which  was  missing  at  the  time 
of  the  trial  and  the  contents  of  which  were 
not  proved,  held  erroneous. — People  v.  Noon, 
1  CiQ.  App.  44,  81  Pae.  746. 

F(n  AuTHOBiTiES  IBOK  Otheb  States: 

Indictment,  loss  of,  effect  and  replace- 
ment of:  86  Am.  Dec.  728,  note.  See, 
also,  27  Cent.  Dig.,  coL  412,  §  155. 


Y.   BEQUIBITE8  AND  S0FFIOIENOT  OF 
AOCaSATION. 

AFPUOABHiITT         BULE8  OF  FLBADINa,  | 

8T. 

BTATtJTOBY  PBOTI8ION8  AB  TO  STATEMENT 
OF  OFFENSE,  |  88. 

BUFFICIENCT  OF  INDZOTUENTS  TESTED 

BT  STATUTE,  {  89. 
SUBJECT  MATTEB  OF  ALLEGATIONS,  |  40. 

  DESIGNATION  OF   OFFENSE,    |  41. 

  DEGREE  OF  OFFENSE,  1  42. 

  CONCLUSIONS,  I  43. 

■—  UATTEBS  OF  DEFENSE.  |  44. 

  HATTEBB  OF  EVIDENCE.  |  45. 

  UATTEBS   IN  ATOIDANCE   OB  BAB  OP 

STATUTE  OF  LIMITATIONS,  |  46. 
  MATTEBS  NOT  KNOWN  TO  GRAND  JUBT. 

I  47. 

  NECESSITY    FOB    ALLEGATIONS    AS  TO 

PRBLmiNART  EXAMINATION,  |  48. 
DIRECTNESS  AND  P0BITIVENES8,  |  49. 
CEBTAINTY,  |  fiO. 


OIS7UNCTITE     OB    JJVmtNATIVB  ALLEGA- 
TIONS, I  61. 
LAHOUAflE  AND  FOBK  OF  ALLSOATIONB,  | 

52. 

  MISUSE  OF  WORDS,  1  58. 

  MISTAKES  IN  SPELLING,  |  64. 

 UI8TAKB8  IN  GBAMMAB,  |  65.  , 

 INTERLINEATIONS,  |  66.  | 

DEBIGNATZOH  AND  DBSOBIPTION  OF  AOOUBED, 
I  67. 

  NAMES,  I  68. 

  NAMES  BT  VHIOH  JJBUASJLY  KNOWN,  I 

59. 

  ALIASES,  I  60. 

ACCESSORIES.  S  91. 

  ACCESSORIES  BEFORE  THE  FAOT,  |  «2. 

MATTEB  OF  INDUCEMENT,  |  88. 

PLACE  OF  OFFENSE— NBOESSnr  OF  STATINa. 
I  64. 

  SUFFICIENOT,  {  86. 

  OFFENSES  COMHITTBD  ON  PUBLIC  CON- 

TEYANOES.  |  66. 
  AIDSB   BT   BEFEBBNOE   TO  PBEVIOUS 

RECITALS,  I  «7. 
TIME,  I  «8. 

 AVERMENTS  THAT  OFFENSE  WAS  COM- 
MITTED FBIOB  TO  FINDING  OF  INDICT* 
MENT,  I  69. 

  AVERMENTS  THAT  OFFENSE  WAS  COM- 
MITTED ON  DATE  SUBSEQUENT  TO 
FINDING  OF  INDICTMENT,  1  70. 

.          AVERMENTS  THAT  OFFENSE  WAS  COM- 
MITTED WITHIN  PERIOD  OF  LIMITATION,  I 
I  71. 

INTENT,  I  78. 

FELONIOUS  OB  OTHERWISE  UNLAWFUL  NA- 
TURE OF  ACT— NECESSITY  FOR  USE  OF 
WORD  "FELONIOUS,"  S  78. 

ACT  OR  OMISSION  CONSTITUTING  OFFENSE, 
!  74. 

—  SPECIFIC  FACTS,  |  75. 

-:        CIRCUMSTANCES  MAKING  AO!  OB  OMIS- 
SION CRIMINAL.  I  76. 
SEPARATE  COUNTS,  g  77. 

  BEFEIUINCE  FBOM  ONB  COUNT  TO  AN- 
OTHER, I  78. 

DESIGNATION  OF  PERSONS  INJURED.  |  78. 

  NAME  BT  WHICH  USUALLY  KNOWN,  | 

80. 

—  CORPORATION  OR  PARTNERSHIPS,  |  81. 
DESCRIPTION  OP  PROPERTY,  i  82. 
OWNERSHIP,   POSSESSION   OR   CUSTODY  OF 

PROPEETT,  I  88. 
STATUTORY  OFFENSES— KEFEBENOS  TO  OB 
'  RECITAL  OF  STATUTE,  |  84. 

  ELEMENTS  AND  INCIDENTS  OF  OFFENSE. 

i  86. 

  NECESSITY  FOB  USING  EXACT  LAN- 
GUAGE OP  STATUTE,  I  86. 

.  SUFPIOIENOY  OF  SUBSTITUTED  W0ED8, 

I  87. 

  SUFFICIENCY      OF      INDICTMENTS  IN 

LANGUAGE  OF  STATUTE,  |  88. 

  FARTIOULAB  OFFENSES,  i  89.   

  EXCEPTIONS  TO  BULE  AS  TO  SUFFICI- 
ENCY OP  INDICTMENTS  IN  LANGUAGE  OP 
STATUTE,  I  90. 

EXCEPTIONS  AND  PROVISOS — NECESSITY  FOB 
KBGATIVING,  |  91. 

PREVIOUS  CONVICTIONS  AND  HABITUAL 
CRIMINALS,  t  92. 

CONSTRUCTION,  f  98. 
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8T7RPLU8AOK  AND  TTNN&0ES8ABT  If  ATTEB.  | 
94. 

TARIANOE  AND  AIDER  BY  PBELIHINART 
COMPLAINT— TARIAMCB  AS  TO  NATURE 
OB  DEOBSB  or  OFFENSE  OHARGXD,  I 
95. 

  VARIANCE  IN  DESIGNATING  AOOUBED  OB 

OTHERS,  S  fle. 

  VARIANCE  IS  DESCBIBING  PLACE,  |  97. 

—  IN8UFFICIENCT  OF  PBELIHINABY  0011- 

FLAINT,  I  06. 


Woo,  28  Oal.  205;  People  t.  Diek,  87  Cal.  277; 
People  T.  Murph7,  39  CaL  52. 

[•]  Substantial  conformity  with  reqnire- 
ments  of  seetiona  950-952,  Penal  Code,  is 
Bofficient. — People  v.  Uaraeiler.  70  CaL  99,  11 
Pac.  603. 

FOK  AUTHOBITnS  FBOIC  OtHXE  STATES : 

See  27  Cent.  IHg.,  cola.  432-439,  §§  177- 


S  37.   An>Uca1»Uit7  of  Bales  of  Pleading; 

[a]  The  Criminal  Code  has  worked  the  same 
change  in  pleading  in  criminal  cases  which 
has  been  wrought  by  the  Civil  Code  in  civil 
cases.— People  t.  Eing:  27  CaL  607,  87  Am. 
Dec.  95. 

Pen  AUTHOBiTUs  FBOic  Otheb  Statis: 

Se«  27  Cent.  Dig.,  cola.  428,  429,  §  174. 

(  38.  Statutory  Frorlsloiu  as  to  Statoment 

of  Offense. 

[a]  Section  237  of  the  act  in  reference  to 
criminal  practice  provides  that  the  indict- 
ment, inter  alia,  must  contain  a  statement 
of  the  acta  conatituting  the  offense  in  ordinary 
and  concise  language,  and  in  such  a  manner 
as  to  enable  a  person  of  common  understand- 
ing io  know  what  is  intended.  Section  239 
declares  that  the  indictment  must  be  direct 
and  certain  regarding  the  particular  circum- 
ataaces  of  the  offense  charged,  when  necessary 
to  eoDstitute  a  complete  offense.   Section  246 

,  provides  that  the  offense  mast  be  clearly  and 
.  distinctly  set  forth  in  ordinary  and  concise 
language,  and  section  247  provides  that  no 
indictment  shall  be  deemed  insufficient  for 
any  defect  of  form  not  tending  to  the  de- 
fendant's prejudice.  Held,  in  view  of  these 
provisions,  that  the  substance  of  the  indict- 
ment must  still  be  the  same  as  at  common 
law,  and  every  averment  substantially  neces- 
sary for  the  defendant 's  information,  so  that 
be  may  know  the  particular  circumstancea 
of  the  charge,  and  how  to  defend  himself,  is 
still  required. — People  v.  Cox,  9  Cal.  32. 

[b]  Essential  averments  of  indictment 
should  be  same  as  at  common  law  under  our 
statute;  every  averment  that  is  substantially 
necessary  for  the  information  of  the  defend- 
ant, so  that  he  may  know  the  particular  cir- 
cumstances of  the  charge  alleged  against  him, 
and  how  to  defend  himself,  is  still  necessary. 
People  V.  Lloyd,  9  CaL  54. 

[c]  The  substantial  facts  necessary  to  con- 
stitute the  crime  charged  must  appear  in  the 
indictment  with  sufficient- certainty  to  enable 
the  court  to  pronounee  a  proper  judgment, 
and  the  party  to  defend  against  the  charge; 
but  they  need  not  be  stated  with  the  particu- 
larity required  at  common  law. — ^People  t. 
Dolan,  9  Cal.  576. 

[d]  In  this  state,  the  sufficiency  of  an  in- 
dictment is  not  to  be  tested  by  the  rules  of 
the  common  law,  but  by  the  requirements  of 
the  Criminal  Practice  Act. — ^People  v.  Ah 


S  80.   Safllei€Bej'  of  Undletamita  TMtad 

I17  Statute. 

[a]  If  an  indictment  is  certain  aa  to  the 
person  and  the  offense  charged,  and  states  all 
the  acts  necessary  to  constitute  a  complete 
offense,  it  contains  all  that  the  Criminal  Prac- 
tice Act  requires. — People  v.  Murphy,  39  CaL 
62. 

[b]  Bules  with  relation  to  framing  of  in- 
dictments and  informations  are  purely  stat- 
utory, and  their  sufficiency  is  to  be  tested  by 
terms  of  statute. — People  v.  Mahlman,  82  CaL 
560,  23  Pae.  145. 

S  40.   Babjaet  Hatter  of  AUegatiom. 

[a]  Information  must  contain  that  which 
snows  on  its  face  that  a  crime  has  been 
committed  by  accused,  and  if  matters  chargej 
in  it  are  as  consistent  with  innocence  of  ac- 
cused as  with  his  guilt,  presumption  of  his 
innocence  will  overcome  accusation  of  guilt, 
and  accused  is  not  to  be  subjected  to  a  trial 
of  the  charge. — People  v.  Epplnger,  105  CaL 
36,  38  Pae.  538. 

Fm  AuTHOBrms  roh  Otheb  States: 

See  27  Cent  Dig.,  cols.  430-463,  88  180- 

191. 


§  41.   Deslgiiatlon  of  Offense. 

[a]  Under  our  practice  it  is  enough,  if  the 
facta  constituting  the  offense  be  clearly  set 
out,  to  allege  the  offense  to  be,  in  general 
terms,  a  felony.— People  t.  Beatty,  14  CaL 
566. 

[b]  If  the  acts  constituting  an  offense  are 
sufficiently  stated  to  give  exploit  information 
of  the  offense  as  defined  by  statute,  the  fail- 
ure to  insert  the  statutory  appellation  of  the 
crime  in  accordance  with  the  prescribed  ftinn 
does  not  vitiate  the  indictmeut.— People  v. 
Phippa,  39  CaL  326. 

[c]  Test  of  sufficiency  of  information  is 
that  it  alleges  acta  and  facts  which  constitute 
offense  and  is  direct  and  certain  as  to  parfy 
and  particular  offense  charged. — ^People  T. 
Fowler,  88  CaL  138,  25  Pae.  1110. 

[d]  That,  undu  the  peculiar  circumataneea 
of  the  commiasion  of  a  larceny,  it  might  have 
been  punished  under  Penal  Code,  sections  530, 
532,  relating  to  receiving  property  in  a  false 
character  and  obtaining  money  by  false  pre- 
tenses, did  not  make  it  obligatory  on  the 
prosecution  to  charge  the  offense  under  either 
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of  th«w  MeUona.— People  Campbell,  127 
CaL  278,  69  Pm.  593. 

Fob  AuTHORims  fsoK  Othxb  Statxs: 

See  27  Cent.  Dig.,  eole.  48ft-4Afl,  $§  180^ 


S  4!L   Degne  of  Offense. 

[a]  It  is  not  necessary  that  indictment 
sbonld  state  in  terms  that  the  offense  charged 
is  a  felony  or  is  a  misdemeanor.  The  legal 
appellation  of  the  crime  aa  given  in  the 
statute  defining  the  offense  must  be  stated, 
and  if  from  this  the  grade  of  a  crime  does 
not  appear,  it  cannot  be  shown  by  the  pleader 
calling  it  a  felony  or  a  misdemeanor. — ^Peo^ 
T,  War,  20  Cal.  117. 

[b]  Indictment  need  not  state  what  degree 
of  crime  was  eommitted^People  t.  BusboL 
81  CaL  618,  23  Pao.  418. 

I  43.   Omdaslons. 

[b]  a  general  averment  in  an  indictment 
that  the  defendant  bribed  a  certain  person 
to  do  a  certain  thing  is  the  averment  of  -  a 
legal  condnaion  only.— Peoide  t.  Ward,  110 
Cal.  869,  48  Pfte.  894. 

F(n  AuTfioEirm  Faou  Othkb  Staras: 

See  27  Cent  Dig.,  eota.  445,  446,  {  185. 

(  44.   Matten  of  Def  oue. 

[a]  The  jarisdiction  of  the  state  being  gen> 
eral  over  persons  within  its  limits, -and  that  of 
the  United  States  being  exceptional  over 
places  purchased  for  specified  uses  of  the 

f general  government,  it  is  Dot  necessary,  in  an 
Ddictment  or  information  in  the  state  courts, 
to  negative  the  jurisdiction  of  the  federal 
courts,  but,  if  the  federal  courts  have  ex- 
clusive jurisdiction  over  the  offense,  it  is 
matter  of  defense  simply. — ^People  v.  Collins, 
105  CaL  604^  39  Pae.  16. 

Foa  AuTHOEiTiBs  Fftou  Otheb  States: 

See  27  Cent  Dig.,  cols.  447-449,  §  188. 

§  45.   Matters  of  Evidence. 

[a]  Probative  facts  need  not  be  alleged. — 
People  T.  Savercool,  81  Cat.  651,  22  Pac.  856, 

Fob  Authobities  Fboic  Otheb  States: 

See  27  Cent.  Dig.,  cols.  446,  447,  §  187; 

§  46.   Bfattexs  In  ATolduica  «        of ' 

Statnta  of  Limitations. 

[a]  Where  the  absence  bf  accused  from  the 
state  is  relied  on  to  toll  the  statute  of  limita- 
tions, the  indictment  must  allege  such  ab- 
senee.— People  v.  Miller,  12  Cal.  201. 

[b]  An  indictmeut  stating  that,  after  the 
commission  of  the  offense  and  before  the  find- 
ing of  the  indictment,  defendant  absented 
himself  from  the  state,  and  so  continued  for 
s  eortain  time,  sufficiently  avers  the  exception 


to  the  statute  of  IlmitationB. — ^Peoph)  t.  Mont- 
ojo,  18  CaL  38. 

Fu  Autbobiths  Fboh  Otheb  States: 
See  B7  Cent.  Dig.,  ools.  449-452,  §  189. 

{  47.  Uatten  not  Known  to  Orand 

Jury. 

[a]  Id  an  indictment  for  larceny,  stolen 
property,  if  money,  should  be  described  as  so 
many  pieces  of  current  gold  or  silver  coin; 
but,  if  the  species  of  coin  be  unknown  to  the 
grand  jury,  they  may  so  state  in  lieu  of  such 
■peciflcation. — People  v.  Bogart,  S6  CaL  245, 

[b]  Facts  not  vital  to  the  accusation,  and 
constituting  merely  matter  of  description, 
may  be  stated  in  an  indictment  as  unknown 
to  the  grand  jury,  if  such  is  the  case. — ^People 
V.  Bogart,  36  CaL  245. 

Fob  Acthositieb  "Paox  Otheb  States: 

See  %7  Cent.  Dig.,  cols.  452,  403,  §  191. 

§  48.    Necessity  for  AUsgsttons  as  to 

Preliminary  Bxamlnatton. 

[a]  It  is  not  necessary  that  an  Information 
should  contain  any  averment  with  reference 
to  the  examination  of  the  defendant  before  a 
committing  magistrate. — People  t.  Shnbriek, 
57  CaL  565. 

S  49.  DireetDMS  sod  PoaltlTMiMB. 

[a]  Material  facts  must  be  averred  directly 
and  not  by  inference  or  legal  conclusion.— ' 
People  V.  Cohen,  118  CaL  79,  50  Pae.  20. 

Fob  Authobities  Fboh  Otheb  States: 
See  27  Cent.  Dig.,  cols.  453-455,  g  192. 

§  60.  Certainty. 

[a}  Indictment  must  be  direct  and  eertsJn 
as  lo  the  party  charged,  the  offense  charged, 
and  the  particular  curcumstances,  when  they 
are  necessary  to  constitute  a  complete  offense. 
People  v.  Saviers,  14  CaL  29. 

[b]  Fundamental  test  as  to  whether  or  not 
indictment  is  sufficient  is  whether  or  not  the 
act  or  omission  charged  as  an  offense  is  stated 
with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment  upon  a  con- 
viction according  to  the  right  of  the  ease. — 
People  V.  O'Brien,  96  Cal.  171,  31  Pac.  45. 

[c]  In  the  absence  of  a  special  demurrer, 
ambiguities  and  uncertainties  in  an  informa- 
tion In  a  criminal  case  are  not  fatal  to  a 
judgment  of  conviction. — ^People  v.  Nesbltt, 
102  Cal.  327,  36  Pao.  654. 

[d]  Pleading  susceptible  of  widely  different 
constructions  is  unsatisfactory  in  eyes  of  law. 
People  V.  Knox,  119  Cal.  74,  51  Pac.  19. 

Fob  Authobities  Fboh  Otheb  States: 

See  27  Cent.  Dig.,  cols.  456-460,  88  198, 
194. 
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S  51.  DlRianofelTe  or  AltanutlTe  AUsgMltHUb 

[a]  An  indictment  for  arson,  charging  that 
the  aeensed  '*did,  on  a  certain  day,  bum,  or 
eanse  to  be  baroed,  a  certain  dwelling-honae," 
is  bad,  because  the  charge  is  laid  in  the 
alternative.— People  v.  Hood,  0  Cal.  236. 

[b]  Where  the  itatnte  enumerates  several 
aets  diainnctlTely  which,  separately  or  to- 

S ether  snail  constitate  the  offense,  the  in- 
ictment,  if  it  charges  more  than  one  of  them, 
which  it  may  do,  and  in  the  same  count, 
should  do  so  in  the  conjunctive;  and  the  in- 
dictment will  be  held  bad  on  demurrer  when 
such  acts  are  stated  in  the  disjonctive,  except 
where  the  disjunctive  words  are  syaonymoits. 
People  v.  Tomlinson,  35  Cal.  503. 

Tost  AuTHouTns  Faon.  Otbkk  Statbb: 

See  27  Cent  Dig.,  eola.  460-466,  88  185- 

199. 


§  52.   Idngoage  and  Form  of  Allegations. 

[a]  Inartificial  statement  of  scienter  will  not 
vitiate  indictmest^People  t.  Stanton,  38 
Cal.  698. 

[b^  Defendant  was  convicted  of  perjury  for 
testifying  falsely  in  a  charge  against  Mm  for 
Belling  a  lottery  ticket.  A  photographic  copy 
of  the  ticket  was  set  ont  in  the  information. 
It  was  in  Chinese  characters,  and  was  not 
translated  into  English,  nor  was  tbere  any 
allegations  of  its  contents  in  English.  Held, 
under  Penal  Code,  section  950,  providing  that 
an  information  must  contain  a  statement  of 
the  offense  in  ordinary  language  to  enable  a 
person  of  common  understanding  to  know 
what  is  intended,  and  under  Constitution, 
article  4,  section  24,  requiring  jndicial  pro- 
ceedings to  be  conducted  in  English,  that  the 
eoort  erred  in  overruling  defendant's  motion 
in  arrest  of  judgment— People  t.  Ah  Sum,  82 
CaL  648,  28  Fac.  680. 

[c]  An  information  which  alleges  all  the 
facts  necessary  to  oonsti.tute  the  crime  sought 
to  be  charged  is  not  defective  merely  because 
the  word  ''information"  is  used  only  in  the 
heading,  and  not  in  the  body  of  the  instru- 
ment.—People  V.  Baker,  100  Cal.  188,  38  Am. 
St.  Bep.  276,  34  Pao.  649. 

F<m  Aotbobitibs  Fboh  Othsb  States: 

See  27  Cent  Dig.,  cola.  471-488,  §8  808- 
215. 


J  S3.   —  siiBuse  of  Words. 

[a]  The  fact  that  in  an  information  for 
perjuiy  the  words  "manner  material  to  the 
issue ' '  were  used,  instead  of  * '  matter, '  *  etc., 
is  not  ground  for  reversing  a  conviction,  un- 
der Penal  Code^  section  125S,  the  error  being 
without  prejudice. — People  t.  Hitchcock,  104 
Cal.  428,  38  Pac.  198. 

[b]  Use  of  participles  in  pleading  instead 
of  positive  verbs,  though  not  best  practice, 
does  not  vitiate  it. — People  T.  TuialOk  120 
Cal.  169,  52  Pac.  305. 


S  64.   Mistakes  in  Bpdlliif. 

[a]  An  indictment  charging  an  entrj  Into  a 
stable  with  intent  to  commit  *'lare^*'  dow 
not  deseribe  any  offense.--Feople  t.  St.  Clair, 
65  CaL  524,  56  Cal.  406. 

Fot  AuTBOBiTiES  Fboic  Otheb  Btatbs: 

See  27  Cent  Dig.,  eola.  477-482,  80»- 


§  65.  — » lUstakas  In  Onauur. 

[a]  Under  Penal  Code,  section  960,  provid- 
ing that  no  information  is  insufficient  by  rea- 
son of  any  defect  or  imperfection  in  matter 
of  form,  an  information  alleging  that  "de- 
fendant on  a  certain  day  unlawfully  have  in 
his  possession  and  sell  a  certain  quantity  of 
fresh  salmon,"  etc.,  was  not  objectionable  by 
reason  of  the  fact  that  the  word  "did"  was 
omitted,  or  that  the  verbs  were  not  used  in 
their  proper  tense. — People  T.  Haagen,  139 
Cal.  115,  72  Pac.  836. 

§  66.   luterlineatloiit. 

[a]  Where  an  indictment  for  man8lan|[hter 
was  altered  to  a  charge  of  murder  by  inter- 
polating words,  and  the  defendant,  uter  be- 
ing informed  of  such  interpolation^  pleadel 
not  guilty,  he  could  still  prove  the  interpola- 
tions on  the  trial,  and  oe  tried  for  man- 
slaughter oiJy. — People  t.  Qranice,  50  Cal. 
447. 

Fob  Avthobities  Fboh  Otheb  States: 
See  87.Cent  Dig.,  eola.  488,  483,  (  818. 

S  S7.  Designation  and  Dsmiptlaii  of  Ae- 
ensed. 

[a]  An  indictment  first  charged  dearly  ah<l 
specifically  that  one  A.  If.,  the  defend.int, 
oommittea  the  crime  of  grand  larceny  in 
stealing  a  horse  of  the  value  of  two  hundred 
dollars,  together  with  a  saddle,  bridle,  and 
blanket  of  the  value  of  twenty-flve  dollars; 
that  all  of  said  personal  property  was  the 
property  of  Q.,  and  was  stolen,  taken,  and 
carried  away,  as  aforesaid,  by  the  said  G., 
etc.  Held,  that  such  indictment  clearly 
charged  the  offense  against  defendant,  and  the 
insertion  of  the  name  of  6.  in  the  last  clause 
was  evidently  a  mere  clerical  error,  and  at 
moat  only  a  defect  of  form  which  could  not 
'be  taken  advantage  of  after  verdict. — People 
T.  llonteith,  73  CaL  7,  14  Fae.  878. 

Fob  Adthobities  Fbom  Otheb  States; 

6ee  27  Cent  Dig.,  cols.  483-491,  §§  2]6' 


I  68.   NanuiL 

[a]  The  only  object  of  a  name  In  the  In- 
dictment is  to  identify  the  party,  and  there 
is  no  difference  between  a  Cbnatian  name 
and  a  surname.— People  t.  Kelly,  6  CaL  810. 

[b]  Section  243  of  the  Criminal  Practice 
Act  renders  a  misnMasr  ipunaterial  onlf  wbea 
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tbere  are  other  drenmstanceB  BufBcient  to 
identify  the  oCFense,  without  which  &  lenl 
conviction  c&nnot  b«  had. — People  t.  mo- 
Nealy,  17  CaJ.  332. 

[c]  Penal  Code,  section  959,  proTides  that 
an  infonoBtion  li  sufficient  if  it  can  be  under- 
stood therefrom  that  the  defendant  is  named, 
and,  if  described  by  a  fletitions  name,  that 
his  real  name  is  nnknown.  Section  960  de- 
olareB  that  no  Information  is  insufficient,  nor 
can  the  judgment  thereon  be  affected  by  rea* 
son  of  any  defect  in  form  which  does  not 
prejudice  a  substantial  right  of  defendant. 
Defendant's  name  appeared  is  the  title  of 
the  information  as  ''Frank  Olireriaf  Jr.," 
i>  the  charging  part  as  "I^nk  Oliveria" 
and  "Frank  Oliveria,  Jr.,"  and  in  the  in- 
dorsement thereon  as  "Frank  Oliveria,  Jr." 
Held,  that  it  sufficiently  appeared  from  the 
whole  information  that  defendant  was  charged 
under  the  name  of  "Frank  Oliveria,  Jr." — 
Peoplt  T.  OUToria,  127  Cal.  878,  SB  Fa«.  772. 

2  69.   Name  by  WUeh  TTsiiaUy  Known. 

[a]  In  an  indictment  for  murder  it  is  snffl* 
efent  to  describe  the  deceased  by  the  name 
by  which  he  was  commonly  known. — ^FeopI* 
T.  Freeland,  0  GaL  M. 

$  60.   Aliases. 

[a]  Where  an  indictment  charges  defendant 
with  having  been  convicted  of  several  prior 
offenses  under  different  names,  the  use  of  the 
alias  is  proper,  for  the  purpose  of  identifyini; 
defendant  as  the  person  who  had  aulfered 
those  convictions;  and  the  fact  that  the  part 
of  the  indictment  containing  the  averment  of 
prior  convictions  is  not  read  to  the  jury,  be- 
cause defendant  admits  them,  does  not  make 
il  error  to  read  the  pseudonyms. — People  t. 
Maroney,  109  Cal.  277,  41  Pac.  1097. 

S  61.  ACMBSOTleS. 

ta]  An  indictment  against  a  prisoner,  pro- 
ceeded against  as  an  accessory  to  the  crime 
of  arson,  charged  "that  the  said  H.  on," 
etc.,  "felonioualy,  willfully,  and  maliciously, 
did  aid,  abet,  and  assist,  advise,  and  en- 
courage one  A,"  etc.  Held,  that  the  indict- 
ment was  insufficient,  as  it  did  not  charge 
that  he  was  present  if  prosecuted  as  an  aider 
and  abettor,  nor  that  he  was  absent  if  prou- 
cuted  as  an  adviser  and  accessory  before  the 
fact.  Where  it  is  donbtful  which  mode  of 
auisting  is  the  true  one,  both  should  be 
charged.— People  v.  Schwartz,  32  Cal.  160. 

[b]  It  is  better  to  indict  one  as  accessory 
than  as  principal  where  a  party  is  moceeded 
against  as  an  accessory  to  a  orime.^People  t. 
Schwartz,  32  Cal.  160. 

[e]  Under  section  255  of  the  Criminal  Prac- 
tice Act,  the  accessory  is  to  be  indicted, 
tried,  and  punished  as  a  principal.  Never- 
theless,' the  -partienlar  aets  which  establish 
that  he  aided  and  abetted  the  crime,  and 
thus  became  in  law  a  principal,  mnst  be  stated 
in  the  indictment.— People  v.  Campbell,  40 
CaL  129. 

OaL  Difsst,  Tol.  8—178 


[d]  It  is  sufficient  to  charge  aecesson^  di- 
leetly  with  having  himself  committed  the 
erime.— People      Bozdle,  78  CaL  86,  89,  80 

Pac.  36. 

[e]  An  indictment  held  to  state  no  offense 
under  Penal  Code,  section  32,  defining  ac- 
eesBoriw. — Ooldman,  Ex  parte  (CaL  App.)^ 
88  Pae.  819. 

Fob  AvTHtamiB  Ttou  Othkb  States: 

See  27  Gent.  Dig.,  cols.  495,  496,  «  227; 
eoL  449,  §  229. 

g  62.   Accessories  Before  the  Fact. 

[a]  An  indictment  charging  a  felony,  and 
setting  forth  that  the  defendant  was  an  ac- 
cessory before  the  fact,  is  good  under  the 
statute,  by  which  no  distinction  exists  be- 
tween a  principal  and  an  accessory  before  the 
fact.— People  V.  Bigler,  6  Cal.  24. 

[bl  Indictment  charging  felony  and  setting 
fortn  that  defendant  was  accessory  before 
fact  is  good  under  the  statute,  by  which  no 
distinction  exists  between  a  pruicipal  and 
an  accessory  before  the  fact. — ^People  t.  Cry- 
der,  6  Cal.  23. 

[e]  An  indictment  of  a  person  as  accessory 
before  the  fact  to  the  crime  of  murder,  which 
only  alleges  that  the  defendant  did  stand  by, 
aid,  etc.,  B.  to  feloniously,  etc.,  and  of  malice 
aforethought,  one  C.  to  kill  and  murder,  is 
ioHufficient.  Admitting  that  the  defendant 
did  all  the  things  alleged,  still  it  does  not 
follow  by  necessary  legal  conclusion  that  any 
person  was  actuall;y  murdered.  An  Indictment 
against  a  person  intended  to  be  chared  as 
an  accessoi^  before  the  fact,  in  the  crime  of 
murder,  must  contain  every  allegation  neces- 
sary against  the  principal,  among  others,  that 
of  the  death  of  the  person  assaiUted. — ^People 
T.  Crenshaw,  46  CaL  66. 

[dl  Penal  Code,  section  971,  abrogates  the 
distinction  between  an  accessory  before  the 
fact  and  a  principal  in  felony,  and  provides 
that  they  shall  be  prosecuted  as  principals, 
"and  no  other  facts  need  be  alleged  .  .  .  . 
against  such  an  accessory  than  are  required 
.  .  .  .  against  his  principal."  By  section 
950,  an  information  must  contain  a  statement 
of  the  Mts  constituting  the  offense  in  ordin- 
ary and  concise  language,  and,  by  section 
960,  is  not  insufficient  by  reason  of  defect 
in  matter  of  form.  Held,  that  an  information 
alleging  that  defendant  did  encourage  and 
advise,  and  also  that  he  did  aid,  assist,  and 
pTocnre  one  G.  to  commit  a  felony,  but  with- 
out alleging  whether  he  was  present  at  its 
commission,  is  sufficient,  as  it  shows  facts 
constituting  defendant  an  accessory  at  com- 
mon law,  and  hence  a  principal  under  the 
statute.- People  Bozelle,  78  Cal.  84,  20 
Pac.  36. 

[e]  Penal  Code,  section  31,  and  section  971, 
as  amended  in  18S0,  abrogate  the  distinction 
between  an  accessory  before  the  fact  and  a 
principal,  and  declare  that  all  persons  con- 
cerned in  the  commission  of  a  felony,  whether 
they  directly  commit  the  act  constituting 
the  offense,  or  aid  and  abet  in  its  commis- 
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slon,  or,  not  being  present,  hnve  advised  and 
eneonraged  its  commission,  are  principals. 
Section  971  also  provides  that  no  other  facts 
need  be  alleged  in  any  indictment  against  an 
accessory  before  the  fact  than  are  required 
in  an  indictment  against  his  principal.  Held, 
that  an  indictment  alleging  that  defendant 
and  others  did  nnlawfufly  make  an  assault, 
and  then  and  there  eommitted  the  robbery 
described,  was  safficient,  though  defendant 
was  not  present,  and  was  but  an  aceessorr 
before  the  fact. — People  T.  Nolan,  144  Cal 
75,  77  Pac.  774. 

Fos  Authorities  Faou  Orera  States  ; 

See  27  Cent  Dig.,  ools.  495-490,  §8  227, 

228. 


§  63.  Bfattar  of  Indnoement. 

[a]  Matter  of  inducement  need  not  be  stated 
with  same  minnteness  aa  main  charge. — ^Peo- 
ple V.  Bums,  75  CaL  629,  17  Fae.  646. 

§  64.  naco  of  OfTensa— NecasBity  of  SUttng. 

[a]  When  offense  charged  consists  of  one 
transaction  occurring  partlpr  in  one  county 
and  partly  in  another  the  indictment  should 
state  the  facts,  so  as  to  bring  the  ease  within 
the  atatnte.— People  t.  Ah  Own,  89  Cal.  604. 

[b]  When  venue  has  been  Idid  in  eonntr 
j  to  which  stolen  property  bag  been  brought  it 

'  is  not  necessary  to  state  in  indictment  facts 
.'  showing  commission  of  larceny  in  another 
county.— People  v.  Mellon,  40  Cal.  648. 

[c]  An  indictment  must  charge  that  the 
offense  waa  committed  within  the  county  in 
which  it  was  found.— People  v.  O'Nei^  48 
Cal.  257. 

[d]  Indictment  must  allege  offense  in 
county,  and  show  that  justice  had  jnrtodie- 
tion  to  issue  the  warrant.— People  v.  Craig, 
50  CaL  370. 

[e]  Information  or  indictment  must  show 
affirmatively  that  oflfpnae  was  committed 
within  jurisdiction  of  the  court;  and,  where 
the  jurisdiction  in  any  case  extends  over  less 
space  than  the  county,  a  mere  allegation  that 
the  offense  was  committed  within  the  county 
is  insufficient;  the  place  of  the  offense  must 
be  set  out  with  such  particularity  as  to  show 
jurisdiction  in  the  court. — People  v.  Wong 
Wang.  92  Cal.  277,  28  Pac.  270j  People  v.  Ah 
Ung,  28  Pac.  272. 

[f]  In  a  trial  in  the  superior  court  of  Los 
Angeles  county  for  a  misdemeanor  punish- 
able by  imprisonment,  the  information  charg- 
ing thftt  the  offense  was  committed  in  the 
eoiintv,  and  not  showing  whether  within  or 
without  the  city,  of  Los  Angelea,  is  insuffi- 
cient, under  act  of  March  18,  1885.  establish- 
ing police  courts  in  cities  having  thirty 
thousand,  and  less  than  one  hundred  thousand, 
inhabitants,  and  giving  such  courts  exclusive 
jurisdiction  of  all  misdemeanors  punishable  by 
fine  or  imprisonment,  as  it  fails  to  show  that 
the  offense  was  committed  within  the  juris- 
diction  of  ths  superior  court.— People  v.  Wong 


Wang,  92  Cal.  277,  28  Pac.  270;  People  v.  Ak 
Ung,  28  Pac.  272, 

Fob  Authorities  Fboh  Other  States: 

See  27  Cent  Dig.,  eols.  600-519,  88  230- 
243. 

%  68.   Snffldmcy. 

[a]  An  indictment  sharing  ths  eommission 
of  an  offense  at  a  certain  cit^  and  county, 
which  are  within  the  jurisdiction  of  tha 
court,  lays  the  venue  aumolantly.-— People  t. 
Lafuente,  6  Cal.  202. 

fb]  Charge  of  offense  committed  at  county 
San  Bernardino,  and  in  and  upon  county 
jail  of  said  county,  sufficiently  lays  venno 
and  situs  of  property  injured. — People  v. 
Sheldon,  68  GaL        9  Pae.  497. 

[e]  Where  an  information  contains  the  nama 
of  the  county  and  state  in  the  first  part 

thereof,  an  averment  that  the  crime  waa 
committed  "at  the  county  and  state  afore- 
said" is  a  sufficient  averment  of  venue. — 
People  V.  Baker,  100  CaL  188,  38  Am.  St  Bep. 
276,  34  Pac.  649. 

[d]  In  an  indictment  for  perjury,  the  aver- 
ment that  "whereas,  in  truth  and  in  fact, 
....  he  ...  .  was  down  to  S.'s  corral,'^ 
is  a  positive  averment,  and  not  a  mere  re- 
cital, notwithstanding  the  use  of  the  word 
"whereas."— People  v.  Ennis,  137  CaL  263, 
70  Pac  84. 


.  8  ^    Offenses  Committed  <n  Fublic 

Conveyances. 

[a]  An  indictment  under  the  eighty-ninth 
section  of  the  Criminal  Code,  for  an  offense 
eommitted  on  a  vessel  on  her  voyage  in  the 
inland  waters  of  the  state,  should  set  forth 
all  the  facts,  giving  the  estra  territorial 

{'urisdiction  under  tns  section.— People 
)ougherty,  7  CaL  395. 

[b]  Penal  Code,  section  783,  provides  that, 
wben  an  offense  is  committed  in  the  state  on 
a  railroad  train,  the  jurisdiction  is  in  any 
county  through  which  the  train  passes  or  In 
the  county  where  the  trip  terminates.  An 
information  alleged  that  defendant  feloni- 
ously entered  a  certain  train  "being  in  the 
prosecution  of  its  trip,  and  said  S.  county,  at 
said  time,  being  the  county  through  which" 
such  train  passed.  Held,  that  it  did  not 
sufficiently  charge  that  the  offense  was  com- 
mitted in  8.  county,  or  in  the  state. — ^People 
V.  Webber,  133  Cal.  623;  66  Pac.  38. 

8  67.   Aider  by  Beferanee  to  Previoiu 

Recitals. 

[a]  An  indictment  charging  that  the  de- 
fendant at  a  time  named  was  in  the  county 
where  it  is  found,  and  then  and  there  feloni- 
ously burned  a  building,  sufficiently  shows 
that  the  burning  was  done  at  a  place  within 
the  jurisdiction  of  the  eourt — ^People  t. 
Wooley,  44  Cal.  494. 
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§  68.  nma. 

[a]  IndietmeDt  need  not  charge  preeiBe  da7 
offense  was  eommitted  anless  time  is  eaaene* 
of  offense.— People  t.  Sheldon,  68  Cal.  437,  9 

Pac.  457. 

[b]  An  information  is  not  fatally  defeetire 
because  of  a  false  date  therein,  where  de- 
fendant suffered  no  possible  injury  by  reason 
of  the  mistake,  and  the  offense  was  alleged 
to  have  been  committed  in  the  proper  year, 
and  prior  to  the  filing  of  the  information.-— 
People  T.  CufC,  122  Cal.  589,  55  Fae.  407. 

Fob  Attthobities  Fboic  Otheb  States: 

See  27  Cent.  Dig.,  cols.  520-536,  8}  244- 
856. 

S  69.    ATerments   that    Offense  was 

Oommltted  Prior  to  Finding  of  Indict- 
ment. 

[a]  Under  the  two  hundred  and  forty-sixth 
section  of  our  Criminal  Code  an  indictment 
is  sufficiently  certain  as  to  time  if  it  ap- 
pear that  the  offense  was  committed  at  some 
time  prior  to  the  finding  of  the  indictment. 
People  T.  liittlefield,  5  Cal.  355. 

[bl  Where  the  commission  of  an  offense  is 
charged  to  have  been  on  a  particular  day, 
which  was  anterior  to  the  finding  of  the  in- 
dictment, there  is  no  necessity  for  the 
averment  that  the  offense  was  committed 
before  the  finding  of  the  indictment. — People 
V.  Lafuente,  6  Cal.  202. 

[e]  An  indictment  against  an  accessory 
must  contain  all  the  averments  that  would 
be  necessary  in  an  indictmeot  against  the 
principal,  and  must  therefore  allege  that  the 
erime  of  the  principal  was  committed  be- 
fore it  was  found  and  presented. — People 
v.  Thrall,  50  Cal.  415. 

[d]  An  information  for  burglary  charging 
the  offense  to  have  been  eommitted  "on 
or  about"  a  date  two  days  prior  to  it« 
filing,  is  sufficient  to  show  that  the  offense 
was  eommitted  prior  thereto,  .without  stat- 
ing in  terms  that  it  was  so  eommittefl. — 
People  T.  IfiUer,  137  CaL  642,  70  Pac.  735. 

§  70'.   Averments  that  Offens*  was  Com- 
mitted «t  Date  Babseqnent  to  Finding 
of  Indictment. 

[a]  Information  charging  an  offense  com- 
mitted on  a  day  subsequent  to  its  filing  is 
insufficient  to  sustain  a  oonTietion. — People 
T.  Larson,  68  Cal.  19,  8  Pac.  517. 

[b]  Information  charging  offense  eom- 
mitted on  day  subsequent  to  its  filing  charges 
no  offeDse.— People  t.  lloody,  69  Cal  1S5,  10 
Pac.  392. 

§  71.   ATerments  that  Offense  was  Com- 
mitted Within  Period  of  IdmitaUoni. 

[a]  The  offense  must  be  alleged  within  the 
period  ot  limitation  where  the  statute  ap- 
plies.—People  T.  Miller,  12  CaL  291. 


f  72.  Intent. 

[a]  When  act  becomes  criminal  ofHj  when 
performed  with  particular  intent,  that  in- 
tent must  be  alleged  and  proved^People 
T.  Mize,  80  Cal.  45,  22  Pac.  80. 

[b]  In  an  indictment  for  perjury,  a  recital, 
after  the  charging  part,  that  thereby  ac- 
cused willfully  swore  falsely,  and  did  commit 
willful  perjury,  is  a  mere  conclusion  of  law, 
and  does  not  cure  an  omission  to  charge  in 
thc^  charging  part  of  the  indictment  that  the 
perjury  was  willful. — Peoide  t.  Turner,  122 

679,  66  Pac.  685. 

[e]  Where  an  act  may  fall  within  the  def- 
inition of  several  offenses  according  to  the 
purpose  with  which  it  is  done,  it  is  essential 
to  the  statement  of  any  offense  that  the 
purpose  be  set  forth. — Goldman,  Ex  parte 
(Cal.  App.),  88  Pae.  819. 

F»  AOTBoxaaa  Vaou  Othb  States: 

See  S7  Cent.  Dig.,  eols.  586-539,  §S  S66- 

258. 

3  73.  Felmions  or  Otherwise  Unlawful  Na- 
tnre  of  Aet-^eeeflsity  f oi  TTiw  of  Word 
*'Felonloiu." 

[a]  An  indictment  for  perjury,  charging 
that  the  accused  in  a  certain  proceeding,  de- 
scribing it,  "did  willfully,  corruptly,  and 
falsely  swear,"  etc.,  but  not  alleging  that 
the  perjury  was  committed  "feloniously," 
is  sufficient. — ^People  v.  Parsons,  6  CaL  487. 

[b]  The  word  "feloniously"  is  not  indis 
pensable  in  an  indictment. — ^People  t.  Par- 
sons, 6  CsL  487. 

[e]  Where  the  indictment  fully  sets  forth  ' 
the  offense,  the  word  "feloniously"  need  not 
be  used.— People  v.  Olivers,  7  Cal.  403. 

FoK  ArTHOBiTiss  Fboh  Otheb  States: 

See  27  Cent  Dig.,  cols.  642-547,  §§  261- 
26S. 

g  74.  Act  or  Omission  Constituting  Offense. 

[a]  Under  our  statute,  an  indictment  stat- 
ing all  the  facts  necessary  to  constitute  the 
offense  is  not  bad  for  not  stating  the  cir- 
cumstances and  incidents  which  merely  go 
to  identify  it. — People  v.  Saviers,  14  Cat. 
29. 

[t)]  An  indictment  should  state  facts  which, 
if  true,  would  necessarily  import  that  the 
crime  imputed  to  the  defendant  bad  been 
committed.— People  v.  Williams,  35  Cal.  671. 

Ie]  The.  code  has  not  changed  the  rules  of 
eading  so  as  to  require  a  more  specific 
allegation  of  the  means  employed  in  the 
commission  of  a  murder  than  was  necessary 
under  the  former  statute. — People  Weaver, 
47  CaL  106. 

Foe  AnTHOBrms  Fbou  Otheb  States: 

See  27  Cent.  Dig..  mIb.  547-565,  $8  866- 
268. 
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§  78.   Specific  Facts. 

[a]  Aa  indictment  mast  contain  a  state- 
ment of  the  acts  constitnting  the  offense. 
People  T.  Aro,  6  CaL  207,  65  Am.  Dee.  505. 

[b]  An  indictment  ehould  set  forth  the 
facta  and  circumstances  of  the  alleged  of- 
fense, fo  that  the  accused  may  be  prepared 
for  his  defense. — ^Peoide  v.  Hood,  6  CaL  836. 

[e]  Under  Penal  Code,  section  499,  making 
it  a  misdemeanor  to  connect  any  pipe,  tube, 
or  other  ioBtrament  with  a  water  main  for 
^  the  purpose  of  fraudulently  taking  water 
therefrom,  'the  complaint  need  not  charge 
that  the  connection  was  made  by  means  of 
a  pipe,  tube,  or  other  instrument. — Helbing, 
Ex  parte,  66  CaL  215,  6  Pac.  103. 

[d]  Only  mbstantial  facts  eonstitnting 
crime  need  appear  in  information  with  suffi- 
cient certainty  to  enable  court  to  pronounce 
proper  judgment  and  accused  to  defend 
against  charge. — ^People  Bozelle,  78  CaL 
SO,  20  Pae.  86. 

[e]  Under  the  proTistons  of  the  Penal  Code, 
the  particularity  of  averment  in  an  informa- 
tion necessary  at  common  law  is  not  re- 
quired. It  is  only  necessary  that  the  sub- 
stantial facte  constituting  the  crime  shall 
be  alleged  with  sufficient  certainty  to  enable 
the  court  to  pronounce  a  proper  judgment 
and  the  party  to  defend  against  the  charge. 
Any  defect  of  form  not  tending  to  the  preju- 
dice of  a  substantial  riifht  of  the  defend- 
ant mnst  be  disregarded. — ^People  t.  Ah  Sing, 
95  Cal.  654,  30  Pae.  706:  People  t.  Sozellei, 
78  Cal.  84,  20  Pae.  36. 

Fob  AcTHoBims  Ftew  Othsi  States: 
See  27  Cent  Dig.,  eoli.  549-552,  §  267. 

{  76.    Olicnmstaaces   HaUng  Aet  ot 

Omission  OriminaL 

[a]  If  the  lan^age  employed  in  the  charg- 
ing .part  of  an  indictment  is  capable  of  two 
interpretations  without  doing  violence  to  its 
terms,  only  one  of  which  imports  a  charge 
of  crime,  the  indictment  is  bad. — ^People  T. 
WUliams,  35  Cal.  671. 

[b]  In  those  eases  in  which  it  reqnires  the 

concurrence  of  several  acts,  or  the  doing  of 
the  act  under  particular  circumstances,  to 
constitute  an  offense,  the  indictment  should 
state  the  necessary  acts  or  eircamstancesr-* 
People  V.  Murphy,  39  Cal.  62. 

FOB  AXTTHOBITIES  FBOL.  .jTHEB  STATIS: 

See  27  Cent  Dig.,  cols.  562-556,  |  268. 

§  77.  Separate  Connts. 

[a]  'Where  forgery  of  a  check  Is  charged 
in  the  first  count  of  an  indictment,  and  the 
passing  of  it  ia  charged  in  the  second,  the 
allegations  of  the  first  count  cannot  be  read 
with  the  second,  for  the  purpose  of  supply- 
ing a  defect  therein.— People  v.  Smith,  103 
CiO.  663,  87  Pae.  616. 


[b]  Where,  in  defining  an  offense,  the 
statute  enumerates  a  series  of  acts,  either  of 
which  separately,  or  all  together,  may  con- 
stitute the  offense,  all  such  acts  may  be 
charged  in  a  single  count,  and  notwithstand- 
ing each  act  may  by  itself  constitute  the 
offense,  all  of  them  together  do  no  more. — 
People  V.  Leyshon,  108  CaL  440,  41  Pae.  480. 

[o]  Any  count  from  which  commencement 
or  statutory  eonduBion  ia  omitted  ia  bad. — 
People  T.  Ellenwood,  lU  CaL  168,  61  Pae. 

553. 

[d]  Every  separate  eonnt  should  charge  de- 
fendant as  if  be  had  committed  distinct  of- 
fense.—People  T.  Ellenwood,  119  Cal.  166, 
SI  Pae.  5S£ 

[e]  Tho  information  eharged  defendant 
with  forging  a  note  purporting  to  have  been 
executed  to  L.  by  M.,  and  also  with  forg- 
ing L. 's  indorsement,  and  with  uttering  such 
forged  instrument.  At  the  trial  the  court 
withdrew  the  charges  as  to  the  indorsement 
and  uttering,  and  instructed  the  jury  to  con- 
sider only  the  charge  of  forging  the  note 
itself.  Held,  that,  the  first  charge  being 
sufficient  in  Itself,  the  contention  of  de- 
fendant on  demurrer  that  the  information 
was  fatally  defective  by  the  insufficieney 
of  the  other  charges  was  without  merit- 
People  V.  Lapiqoe,  67  Pac.  It,  judgment  ra- 
Tersed  (1902),  69  Pae.  226. 

Fob  Authobitiis  Fioh  Othsb  Btatis: 

Bee  27  Cent  Dig.,  ools.  556,  561,  {$  269- 
271. 

g  78.   Beference  ftom  One  Ooont  to  An- 
other. 

[a]  Words  "said,**  "aforesaid,"  or  equiva- 
lent expressions  in  second  count  of  an  indict- 
ment, are  necessary  to  fix  the  identity  of 
the  offense  therein  stated  with  that  stated 
in  the  first  count,  except  aa  to  facts,  of 
which  the  court  will  take  judicial  notiee.— 
People      Thompson,  28  CaL  214. 

[b]  Katerial  allegations  of  first  eonnt  can- 
not be  imported  into  second  or  other  count 
by  reference  or  by  use  of  word  "said." — 
People  T.  EUenwood,  119  CaL  168,  51  Pae. 
653. 

I  79.  Designation  of  Persons  Injured. 

(a]  An  enor  in  the  middle  name  of  the 
deceased  is  not  material. — ^People  Loek- 
wood,  6  Cal.  205. 

[b]  Where  offense  is  described  with  suffi- 
cient certainty  in  other  respects,  erroneous 
allegation  as  to  person  injured  is  immate- 
rial.—People  T.  OreUena,  79  CaL  180,  21  Pae. 
724. 

Fob  Authorities  Fboh  Othxb  Statbs: 

Bee  27  Cent  Dig.,  cols.,  667-669^  11  170- 

279. 
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§  80.   NftDW  by  Which  T7Btially  XnowiL 

[a]  Ab  indictment  for  larceny  is  not  de< 
feotive  in  describing  tho  party  from  whom 
the  property  was  stolen  by  a  name  under 
which  he  was  always  known  in  his  businesi, 
although  he  had  another  name, — ^People 
Leong  Quong,  60  Cal.  107. 

[b]  In  an  indictment  for  larceny,  a  deserip- 
tion  of  the  person  from  whom  the  property 
is  alleged  to  have  been  stolen  is  sufBcient, 
if  a  name  is  given  by  which  he  is  well 
known,  even  though  his  real  name  is  differ- 
ent— People  V.  Woods,  3  Pac  466. 

g  81.  — -  OorporaUons  or  Partnenlilpa. 

[a]  Under  oar  statute  an  iodictment  for 
larceny,  stating  the  property  to  belong  to 
' '  Hanach,  Eisner  &  Co., ' '  is  sufficient  without 
giving  the  names  of  the  members  «f  that  firm. 
People  V.  Ah  Sing,  19  Cal.  598. 

[b]  Where  a  party  is  indicted  for  burning 
a  building  insured  against  fire,  with  intent  to 
defraud  an  insurance  company,  the  indictment 
should  allege  that  the  company  is  a  corpora- 
tion if  such  is  the  fact,  or  that  it  is  a  part* 
nership  composed  of  certain  individuals  if  the 
fact  is  BO,  giving  their  names,  and  averring 
that  the  act  was  done  with  the  intent  to  in- 
jure and  defraud  them  in  their  associate  ca- 
pacity. A  mere  averment  of  the  company 
name  amounts  in  a  legal  sense  to  an  entire 
absence  of  an  averment  of  the  party  intended 
to  be  injured. — ^Peojde  v.  Schwartz,  32  CaL 
160. 

fc]  Au  indictment  for  larceny  of  money 
which  lays  the  ownership  in  "Wells,  Fargo  ft 
Co.,"  without  alleging  whether  it  is  a  cor- 
poration or  a  partnership,  or  giving  names  of 
partners,  is  bad^People  v.  Bogart,  36  CaL 
245. 

§  82.  Description  <tf  Prcpwty. 

[a]  An  allegation  in  an  information  that  Ae- 
fendant  "willfully  coueealed  a  large  amount 
of  property,  consisting,  among  other  things, 
of  diamonds,  watches,  jewelry,  money,  and 
other  personal  efiTeets  belonging  to  him  and 
to  his  estate,"  is  a  safficient  description  of 
such  property  on  a  charge  of  perjury  in  hav- 
ing willfully  sworn  falsely  to  an  inventory  in 
insolvency,  from  which  he  omitted  said  prop- 
erty.—People  V.  Piatt,  67  CaL  21,  7  Pac.  1; 
People  V.  Berman,  7  Pae.  3. 

Fob  AcTHoBiTiEg  Fbok  Otheb  Statbb: 

See  87  Cent.  Dig.,  eols.  570,  671,  §  878. 

§  83.  Ownerdi^  Ponesiloa  or  Onstody  of 
Property. 

[a]  An  indictment  for  altering  the  brand  of 
a  horse  with  intent  to  steal  it,  and  charging 
the  property  as  that  of  an  estate,  is  bad.  The 
indictment  should  charge  the  animal  to  be- 
long to  a  particular  individual,  or  that  the 
owner  of  the  animal  is  unknowa. — People  T. 
Sail,  19  CaL  425. 


[b]  The  form  of  averring  ownership  by  the 
use  of  the  word  "being,"  instead  of  by  posi- 
tive averment,  though  not  favored,  is  not 
substantially  objectionable,  and  is  ample  to 
support  a  verdict  and  judgment. — ^People  v. 
Piggott,  126  CaL  S09,  59  Pac.  31. 

[e]  Under  Penal  Code,  section  211,  defining 
robbery  as  the  felonious  taking  of  personu 
property  "in  the  possession  of"  a  person 
other  than  the  taker,  an  information  in  which 
the  "ownership"  of  such  property  is  not  al- 
leged is  not  within  the  rule  that  the  descrip- 
tion of  an  offense  charged  in  the  language  of 
the  statute  is  suflSeient. — People  Ammer* 
man,  U8  Cal.  23,  50  Pae.  IS. 

[d]  Under  a  statute  declaring  that  an  in- 
dictment must  be  so  framed  that  a  person  of 
common  understanding  may  know  what  is  in- 
tended, an  indictment  charging  that  accused 
stole  money  from  H.,  being  the  money  and 
property  of  H.,  sufficiently  charges  the  owner- 
ship of  the  money  to  have  been  in  him  at  the 
time  of  the  larceny.— People  T.  Piggott,  126 
CaL  508,  59  Pae.  SL 

Fob  AuTHOBima  FmoM  Oraxa  Statbs: 

See  87  Cent  Dig.,  sola.  673-675,  8$  881, 

282. 

8  84.  Statatoiy  Offimmw  Mttmnet  to  or 
Bedtal  of  Statute. 

[a]  An  indictment  under  acts  of  1874,  page 
50,  section  7,  declaring  it  a  felony  for  a  person 
to  take  up  an  anim^  on  "land  other  than 
his  own  for  the  purpose  of  taking  advantage 
of  any  of  the  provisions  of  this  act,"  held  to 
be  fatally  defective  for  not  stating  what  par- 
ticular provision  the  accused  intended  to  vio* 
late.— People  t.  Martin,  52  Cal.  201. 

Fob  AcTHOEiTiES  From  Otheb  States: 

See  27  Cent.  Dig.,  eols.  577-580,  §§  S84, 
285. 

S  88.    ElementB  and  Uicldflnts  of  Of- 

fense. 

[a]  Under  a  statute  making  the  uttering  and 
passing  of  a  forged  instrument,  as  well  ae 
the  making  of  the  instrument,  punishable  as 
forgery,  an  indictment  for  forgery,  charging 
the  defendant  with  uttering  and  passing  a 
forged  instrument,  is  good. — People  t.  Ah 
Woo,  28  Cal.  205. 

[b]  When  one  is  indicted  as  an  accessory  to 
a  crime,  the  acts  of  the  defendant  should 
be  stated  as  fully  in  the  indictment  as  they 
are  in  the  statute.— People  r.  Schwartz,  32 
Cal.  160. 

Fob  AcTHOBinss  Fboh  Othib  Statis: 

See  27  Cent.  Dig.,  cola.  581-587,  §§  286- 
288. 

S  86.   Necessity  for  Viliis  Bzaet 

gnage  of  Statute. 

[a]  In  a  complaint  for  a  misdemeanor  cre- 
ated by  statute  it  is  on^  asoeesaxy  under 


I 


Digitized  by  Google 


2888 


INDICTMENT  AND  INFORMATION,  V,  §§  87-89. 


our  STVtem  of  pleading,  in  stating  the  offense, 
to  follow  as  near  as  may  be  the  language  of 
the  statute.— People     Maguire,  26  Cal.  635. 

[b]  In  an  indictment  for  a  statutory  offense 
it  is  sufficient,  if  the  offense  is  subatantially 
set  forth,  though  not  in  the  exact  words  of 
the  statute.— People  t.  Potter,  35  CaL  110; 
People  V.  Girr,  S3  GaL  629. 

I  87.   BnOelmey  of  SDlMtltiited  Words. 

[a]  An  indictment  for  forgery,  which  reads 
"with  intent  to  prejudice,  damage,  and  de- 
fraud,'* is  good,  though  the  statute  reads 
"with  intent  to  prejudice,  damage,  or  de- 
fraud."—People  T.  Ah  Woo,  28  Cal.  208. 

S  88.   Snffldency  of  liidlctiiiaits  In  Lup 

gnage  of  Statute. 

[a]  When  the  indictment  ralntantially  fol- 
lows the  statute,  so  ae  to  put  the  prisoner 
upon  fair  notice  of  the  offense  charged,  and 
the  time,  place,  and  circumstances  necessary 
to  constitute  the  crime,  it  will  be  soffieient. — 
People  T.  Thompson,  4  Cal.  238. 

[b]  In  indictments  for  offenses  created  by 
statute,  it  is,  in  general,  aufBcient  to  describe 
the  offense  in  the  words  of  the  statute.— 
People  T.  Parsons,  6  Cal.  487;  People  v.  Dolan, 
9  Cal.  576;  People  T.  Murray,  10  Cal.  309; 
People  V.  Martin,  32  Cal.  91;  People  y.  Shel- 
doD,  68  Cal.  436,  9  Pac.  457;  People  t.  Edson, 
68  Cal.  550,  10  Pac.  192;  People  T.  Marseiler, 

70  Cal.  98,  11  Pac.  503;  People  v.  Giacamella, 

71  Cal.  49;  People  v.  Mahlman,  82  Cal.  586, 
23  Pac.  145;  People  v.  Page,  118  Cal.  391,  48 
Pac.  327;  People  t.  Hunt,  120  Cal.  282,  53 
Pac.  658;  People  r.  Knowlton,  122  CaL  357, 
55  Pae.  141. 

[c]  Where  the  indictment  employed  the  pre- 
cise language  of  the  statute  defining  the  of- 
fense, held,  that  such  indictment  was  good, 
and  it  should  be  understood  in  the  sense  of 
the  sUtnte.— People  t.  White,  84  CaL  183, 

[d]  It  is  sufficient  to  charge  offense  in  lan- 
guage of  statute  without  stating  facts  neces- 
sary to  constitute  it.— People  t.  Bozclle,  78 
Cal.  90,  20  Pae.  36. 

[e]  Information  or  indictment  snbstantiallT 
in  language  of  statute  defining  offense  is  snf- 
fleient.— People  v.  BusseU,  81  CaL  617;  Peo- 
pie  T.  Bussel,  23  Pae.  418. 

[f]  In  this  state  an  indictment  or  informa- 
tion is  sufficient,  if  the  language  of  the  stat- 
ute is  iobstantially  followed,  and  the  facts 
constituting  the  offense  are  stated  in  such  a 
manner  as  to  enable  a  person  of  common  un- 
demtanding  to  know  what  is  intended.— Peo- 
ple V.  Patterson,  102  Cal.  239,  36  Pac.  436. 

[g]  While  many  offenses  may  be  charged  in 
the  strict  language  of  the  statute,  yet  a  de- 
fendant is  entitled  to  be  apprised  with  rea- 
sonable certainty  of  the  nature  and  partici^ 
lars  of  the  crime  charged  against  him;  and 
who*  the  atatute  ennmeratea  equate  and 


distinct  acts,  the  commission  of  each  or  any 
of  which  constitutes  the  crime  contemplated 
by  the  statute,  the  pleading  must  charge  the 
commission  of  the  particular  act  or  acts  upon 
which  the  crime  is  based,  and  it  is  for  the 
court  to  say  whether  or  not  the  act  charged 
comes  within  either  of  the  classes  enumerated 
in  the  statnte.- People  Lee,  107  Cat  477, 
40  Pae.  754. 

[h]  Where  an  offense  is  charged  in  the  in- 
formation in  the  language  of  the  statnte  the 
information  is  in  substantial  compliance  with 
the  requirements  of  the  code,  and  a  demur- 
rer thereto  is  not  well  taken. — ^People 
Frigerio,  107  Cal.  151,  40  Pae.  107. 

[i]  In  a  prosecution  under  Penal  Code,  sec- 
tion 507,  providing  that  a  bailee  who  fraud- 
ulently converts  the  property  or  proceeds  to 
his  own  use  is  guilty  of  embezzlement,  an  in- 
formation in  the  language  of  the  statute  is 
sufficient,  without  setting  forth  the  facts  re- 
lied on  to  constitute  the  embezzlement. — ^Peo- 
ple V.  Gordon,  133  Cal.  828,  85  Am.  8t.  B^. 
174,  65  Pae.  746. 

[j]  It  la  only  where  statute  folly  deflnea 
offense  or  designates  particular  acts  or  means 
whereby  it  may  be  committed  that  it  is  suffi- 
cient to  charge  offense  substantially  in  lan- 
guage of  statute.— People  v.  Perales,  141  Cat 
582,  583,  75  Pac.  170. 

[k]  Where  the  language  of  the  statute  creat- 
ing an  offense  is  snch  that  the  acts  therein 
stated  may  or  may  not  constitute  a  crime, 
it  is  not  sufficient  to  charge  an  offense  in  the 
language  of  the  statute.— People  T.  Connesa 
(Cal.  App.),  88  Pac.  815. 

Fob  Authobtties  Fboic  Othd  Statu: 

When  charge  of  crime  may  be  in  lan- 
guage of  statute:  94  Am.  Dee.  S53, 
note.  See,  also,  27  Cent.  I>if^  cola. 
588-605,  §§  289-294. 

§  89.   Particular  Offenses. 

[a]  Where  statute  introduces  new  offense 

such  as  dealing  monte,  without  reference  to 
anything  else,  an  indictment  describing  the 
offense  in  the  words  of  the  statute  is  suffi- 
cient.—People  V.  Saviers,  14  CaL  29. 

[b]  Where  the  charging  part  of  an  indict- 
ment for  rape  was  in  the  words  of  the  statute 
defining  that  offense,  it  was  held  soffieient.— 
People  T.  Burke,  34  CaL  661. 

[c]  An  indictment  for  murder,  charging  the 
crime  in  the  language  used  in  the  statute  de- 
fining murder,  is  good.— People  y.  De  La  Cour 
Soto,  63  Cal.  165. 

[d]  An  information  charging  the  offense  of 
embezzlement  in  the  language  of  the  statute 
is  sufficient.— People  ▼.  Tomlinson,  66  Cal.  344, 
5  Pae.  509. 

[el  The  crime  of  injoring  a  pnbtie  jail, 
which  is  charged  substantially  in  the  lan- 
guage of  statute,  and  as  committed  at  the 
county  of  &,  and  in  and  vpon  the  county  jail 
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of  said  eonnfy,  !■  mffieient^PeopI*  t.  Shd- 
don,  68  CaL  ^  9  Fae.  457. 

I  90.   Bze«ptloiu  to  Bole  u  to  Snffl- 

dency  of  Zametmanta  In  Luigiu«*  of 
Statute. 

[a]  Exceptions  to  rnle  tliat  isdietraent  d«* 
■cribing  offense  in  langnage  of  Btatnte  is  suflS- 
eientlr  set  fortb. — People  v.  McKenua,  81  CaL 
160,  161,  22  Pao.  488. 

rb]  AlthoQj^  an  information  or  indictment 
will  generally  be  held  to  be  snlBcient  if  it 
ohaiges  the  offense  in  the  language  of  the 
statute,  yet,  where  the  partiealar  circum- 
stances  of  the  offense  are  necessary  to  eonati- 
tnte  a  complete  offense,  they  shonld  be  stated 
and  averred,  and  a  failure  to  do  M  will  viti- 
ate the  information  or>  indictment. — ^Peoplt  t* 
NeU,  91  CaL  465,  27  Pac.  760. 

^e]  Where  a  fact  must  be  stated  \n  informa* 
tion  in  order  to  charge  offense,  and  statute 
ia  silent  as  to  that  fact,  indictment  describing 
offense  in  language  of  statute  is  not  good.— 
People  T.  Anunennan,  118  Cal.  26,  60  Piae.  15, 

[d]  Where  more  particular  statement  of 
facts  is  necessary  to  charge  offense  definitely 
and  certainly,  charge  in  language  of  statute 
ia  insufficient. — People  v.  Perales,  141  Cal.  582, 
683,  75  Pao.  170. 

{  91.  Exceptlona   and  Pxorlaoft— Naeeadty 

for  NegatlTliig. 

[a]  Bare  negative  qualification  need  nerer 
be  averred  in  an  indictment,  but  must  be  re- 
lied on  as  matter  of  defense  in  the  progress  of 
the  trial.— People  v.  Nugent,  4  Cal.  341. 

Fob  AuTHtHtnns  Fboh  Otheb  States: 

See  27  Cont.  Dig.,  cola.  605-611,  86  295- 
298. 


{  92.  Prevloua  OonrictlHis  and  Habitual 

Orlrolnals. 

[a]  In  an  indictment  for  grand  larceny, 
where  the  formal  conclusion,  "contrary  to 
the  form,  force,  and  effect  of  the  statute,"  ic 
immediately  preceded  by  as  allegation  of  a 
prior  conviction  for  a  similar  offense,  the  de- 
fect of  form  is  without  prejudice  to  defend- 
ant, and  does  not  invalidate  the  indictment 
or  affect  the  conviction  thereunder. — ^People 
T.  O'Brien,  64  Cal.  53,  28  Pac.  59. 

[b]  Whether  or  not  since  the  repeal  of  sec- 
tion 969  of  the  Penal  Code  it  is  proper  to 
allege  a  former  conviction,  such  allegation  is 
not  a  distinct  charge  of  another  triable  of- 
fense which  makes  the  information  objection- 
able for  that  reason. — ^Peoplo  T.  Boylo,  64 
Cal.  153,  28  Pac  232. 

FcA  AuTHOEiTixs  Fboh  Othkb  STAns: 

See  27  Cent.  Dig»  eoli.  612-619.  8|  301- 
-807. 


{  93.  OonstntctloiL 

[a]  Under  the  Criminal  Code  of  this  atato 

words  used  in  an  indictment  are  to  be  con- 
strued according  to  their  common  acceptation, 
except  words  or  phrases  specifically  defined 
bj  law.— People  t.  Littlefield,  6  CaL  355. 

[b]  Bules  of  eriminal  pleading  aro  broad 
and  liberaL— People  t.  Hunt,  120  CaL  282, 
52  Pac  658. 

F(n  AuTHoaiTiEs  Taou  Ofhb  Btaiss: 

28  L.  B.  A.  395,  note.    See,  also,  27  CeBt. 
Dig.,  cols.  620,  621,  I  810. 

§  04.  Surplusage  and  tninecessary  Uatter. 

[a]  No  allegation  descriptive  of  identity  of 
what  is  legally  essential  to  offense  charged 
can  be  rejected  as  surplusage. — ^People  v. 
Myers,  20  CaL  76. 

[b]  An  information  is  not.  bad  because  of 
the  insertion  therein  of  a  useless  word,  which 
has  no  meaning,  and  which  neither  alters  the 
sense  nor  can  prejudice  the  defendant. — ^Peo* 
pie  V.  Flores,  64  Cal.  426,  1  Pac  49S. 

[c]  An  indictment  sufficiently  charging  de* 
fendant  with  a  crime  is  not  impaired  by  the 
manner  in  which  the  facts  constituting  the 
crime,  or  the  circumstances  under  which  it 
was  committed,  are  subsequently  stated  there- 
in.—People  V.  Boss,  134  CaL  2o6,  66  Pac  229. 

For  Authoxitibs  ftou  Othb  States: 

See  27  Cent  Dig.,  eobk  622-631,  gS  SU- 
815. 

I  96.  Variance  and  Aider  hf  ProUmlnaiy 
Oomplalnt^Variance  as  to  Natm  or  De> 
gree  of  Offense  Oltarged. 

[a]  Penal  Code,  sections  809,  872,  provide 
that  where  one  has  been  examined  and  com- 
mitted, the  magistrate  shall  indorse  on  the 
depositions  an  order  that  the  offense  "in  the 
within  depositiona  mentione^l,"  or  any  other 
offense  (stating  generally  the  nature  thereof), 
has  been  commirted,  and  that  the  district  at- 
torney shall  file  an  information  ' '  charging  the 
defendant  with  such  offense."  Held,  that  the 
diatrict  attorney  is  not  confined  to  charging 
the  offense  designated  by  the  magistrate,  but 
may  charge  the  offense  disclosed  by  the  depo* 
sitioBS^People  t.  Vierra,  67  CaL  831,  7  Pac 
640. 

[b]  Where  the  testimony  before  the  magis- 
trate tends  to  support  a  theory  of  morder,  the 
determination  of  the  diatrict  attorney  to 
charge  that  offenae  is  conclusive,  ao  far  as  the 
validity  of  the  information  is  concerned,  al- 
though the  magistrate's  commitment  was  for 
manslaughter. — ^People  T.  Oianeoli,  74  CaL 
642,  16  Pac  510. 

[c]  Under  Penal  Code,  section  872,  eoneem- 
ing  commitment  for  publle  offenses,  which 

{irovides  that,  if  it  appears  from  the  exam- 
nation  that  a  public  offense  has  been  com- 
mitted, the  aeensed  mast  be  held  to  answer  to 


Digitized  by  Google 


8840 


INDICTMENT  AND  INTOBMATXON,  y,  VI,  §§  98-99. 


the  same,  the  faet  that  the  offense  charged  in 
the  information  ie  different  from  that  laid  in 
the  complaiot  does  not  affect  the  snlBcieney 
of  the  information.— People  t.  Staples,  91  Cu. 
28,  27  Pac  623. 

Fob  Acthoxitixs  Fboic  Othkb  States: 

See^27  Cent.  Dig^  cols.  634-644,  §|  821- 


j  96.   Vorlanc*  In  Destgnatlng  Accused 

or  Others. 

[a]  A  magistrate  who  committed  a  person 
•n  the  charge  of  burglary  returned  to  the 
superior  court  only  the  sworn  complaint,  upon 
which  was  indorsed  the  order  of  commitment. 
The  complaint  alleged  that  the  accused  "en- 
tered a  barn  with  intent  to  commit  larceny, 
said  barn  being  located  on  the  Simmons 
ranch,"  etc.  The  commitment  was  as  fol* 
lows:  "It  appearing  to  me  that  the  offense 
in  the  within  deposition  mentioned  has  been 
committed,  and  that  there  is  sufficient  cause 
to  believe"  "the  accused  guilty  thereof," 
etc.  Held,  that  Penal  Code,  section  809,  pro- 
viding that  when  a  defendant  has  been  thas 
committed  the  district  attorney  shall  file  an 
information  "charging  the  defendant  with 
such  offense,"  did  not  authorize  an  informa- 
tion charging  that  the  accused  feloniously  en- 
tered a  barn,  * '  the  property  of  one  Q.  W- 
Ditman,"  since  the  information  must  be 
based  entirely  on  the  commitment  or  the  facts 
stated  in  the  depositions. — ^People  t,  Parker, 
9a  Cal.  91,  27  Pac.  537. 

[b]  Where  the  complunt  filed  before  the 

magistrate  charges  defendant  with  the  lar- 
ceny of  three  steers,  the  property  of  W.  and 
J.,  while  the  information  In  the  superior  conrt 
charges  him  with  the  larceny  of  two  steers, 
the  property  of  W.,  defendant's  motion  to  set 
aside  the  information  should  for  that  reason 
have  been  granted. — ^People  v.  Wallace,  94 
Cal.  497,  29  Pac.  950. 

[c]  Where  the  complaint  before  a  magis- 
trate charged  the  stealing  of  a  steer  "belong- 
ing to,  and  being  owned  by,  the  estate  of 
W,  C.  Elledge,  deceased,"  and  an  information 
for  grand  larceny  recited  that  the  steer  was 
' '  owned  by  Joseph  Elledge  and  Mrs.  M.  J, 
Elledge,  as  executor  and  executrix  of  the  es- 
tate of  W.  C.  Elledge,  deceased,  *  *  the  variance 
was  not  fatal,  since  code,  section  956,  pro- 
vided that,  where  an  offense  for  a  private  in- 
jury is  described  with  snlEcient  certainty  to 
identify  the  aet,  an  erroneous  allegation  as  to 
the  person  injured  is  not  material. — People  v. 
Smith,  112  CbL  333,  44  Pac  663. 

I  97,   Tarlancs  In  DMCriUng  FUe«. 

[a]  A .  complaint  in  a  prosecution  for  bur- 
glary described  the  building  entered  as  "that 
certain  building  situate  at  No.  1247  Fresno 
street  in  the  city  of  P.,"  and  the  information 
described  it  as  "that  certain  house,  room, 
store,  dwelling,  and  apartment  of  Charles  C, 
situate  at  the  corner  of  Fresno  and  C  streets, 
«tid' -designated  by'  the  number  1247  Fresno 


street,  in  the  city  of  F."  Held,  that  there 
WES  no  Tarianee  between  the  allegation  of  the 
information  and  that  of  the  complaint  as  to 
the  premises  entered,  it  being  evidencQ  that 
the  same  honse  was  referred  to  in  both  In- 
struments.—People  V.  Price,  143  OaL  3fil,  77 
Pac.  78.  ' 


§  98.   InsnfiLciency  of  Preliminary  Com- 
plaint. 

[a]  The  complaint  lodf^  with  the  magis- 
trate constituteB  the  basis  of  the  prosecution, 
and  the  defendant  may  be  informed  against 
and  tried  for  any  offense  charged  in  the  com- 
plaint, or  included  therein,  but  beyond  that 
limitation  the  prosecution  cannot  go,  and  if 
the  complaint  is  insufficient  to  charge  a  pub- 
lic offense,  no  information  thereon  can  be  sus- 
tained.—People  T.  Howmrd,  Ul  Cal.  655,  44 
Pae.  342. 


VL  JOIKDEB  OF  PABTIES,  OFFENSES 
AND  COUNTS,  DUPLIOITT  AND 
ELECTION. 

JOINDER  OF  FABTIBS—KEOBSBITT  FOK  JOnTT 
AKD  SETEBAL  ACCUSATION,  |  99. 

  INDICTMENTS    AGAINST    SETERAIj  FOB 

DIFFERENT  0PPEN8B8  RELATIVE  TO 
SAME  SUBJECT  HATTER,  |  100. 

  JOINDER  OF   PRINCIPALS  AND  AOOES- 

BORIES,  I  101. 

DtTPLIClTY.  I  103. 

  8ERIE8  OF  ACTS  OON8TIT0TING  ONE  OR 

SAME  OFFENSE.  |  103. 

—  SEVERAL  MODES  OR  MEANS  OP  COM- 
MITTING  SAME  OFFENSE,  |  104. 

—  COXCURRIXG  LIABILITY  AS  PRINCIPAL 
AND  ACCESSORY,  |  105. 

  SINGLE    ACT    CONSTITUTING    TWO  OB 

MORE  OFFENSES,  1  108. 

— —  DIFFERENT  OFFENSES  VAST  OF  8AHB 
TRANSACTION,  |  107. 

  OFFENSES  OP   SAME   NATURE  AGAINST 

OR  RELATIVE  TO  DIFFERENT  PERSONS. 
PROPERTY  OE  THINGS,  f  108. 

  SUFFICIENCY       OF       AVERMENTS  TO 

CHARGE  ADDITIONAL  OFFENSE,  |  109. 

JOXNDEB  OF  COUNTS— SAME  OFFENSE;  |  110. 

  DIFFERENT  OFFENSES  IN  SAME  TRANS- 
ACTION, I  111. 

BLEOTION,  i  lis. 


§  99.  Joinder  of  Parties— Necesilly  for  Joint 
and  SeTeral  Accusation. 

[a]  An  information  for  conspiracy  is  not  in- 
sufficient because  it  is  against  a  single  indi- 
vidual.—People  T.  Richards,  07  Cal.  412,  56 
Am.  Rep.  716,  7  Pac.  828. 

[b]  Separate  informations  requiring  sepa- 
rate trials  may  be  filed  against  defendants 
complained  of  as  being  joint  offenders. — Peo- 
ple T.  Plyler,  121  OaL  160,  53  Pac.  553. 

FW  AlTTHOBITnS  F*OU  OTHEB  STATXS: 

See  27  Cent  Dig..  «o1l  M5-e52,  H  827- 
888. 
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I  100.   Indictments  Against  flmnd  for 

IMffwent  Off  rasM  BelMlTs  to  Bun  Sab- 
Jaet  Hatter. 

[a]  Two  penona  cannot  be  proceeded  against 
in  uie  same  indictment,  one  for  the  lareenj 
of  the  goods,  the  other  for  receiving,  etc,  As 
8ame.--PeopIe  t.  HawldnB,  84  CaL  181. 

I  101.   Joindar  of  Pilneipals  and  Aocea. 

■oKles. 

[a]  An  indictment  agidnst  two  ponons  for 

marder  may  charge  in  one  connt  one  as  prin- 
cipal and  the  other  as  aeeeaaory,  and  in  an* 
other  count  the  latter  as  principal  and  the 
former  as  accessory.  Such  indictment  does 
not  charge  each  defendant  with  two  offenses, 
nor  are  the  two  coants  repngnant. — ^People  T. 
Taleneia,  43  Cal.  552. 

S  lOS.  DDpUd^. 

fa]  Where  an  information  charges  two  sep- 
arate offenses,  it  is  demurrable. — People  t. 
Quvise,  56  CaL  396j  People  t.  Oement,  85 
Fae.  1028. 

FW  AuTBOXEFBS  FMic  Othxb  Staxes: 

See  27  Cent  Dig.,  cols.  653-706,  884- 
400. 

$  103.   Serios  of  Acta  Oonstitntlng  One 

or  Same  Offense. 

[a]  An  indictment  for  forgery  which 
charges  the  defendant  with  forging  an  in- 
dorsement on  a  draft  and  then  uttering  it, 
after  it  had  in  the  meanwhile  been  accepted 
by  the  drawee  and  indorsed  by  other  parties, 
does  not  charge  two  offenses. — ^People  t. 
Frank,  28  Cal.  507. 

[b]  Where  a  statute,  in  defining  an  offense, 
enumerates  a  series  of  acts,  either  of  which 
separately  or  all  together  may  constitute  the 
offense,  all  such  acts  may  be  charged  in  a 
sin^e  count.— People  t.  Prank,  28  Cal.  507. 

[c]  An  indictment  that  charges  a  tax  col- 
lector with  having  in  possession  with  intent 
to  circulate,  and  also  with  the  actual  circu- 
lation of  frandulent  .licenses,  does  not  charge 
two  offenses. — People  t.  De  la  Onerra,  31  Cu. 
450. 

[d]  An  indictment  is  bad  which  charges 
both  the  distinct  offenses  defined  by  Penal 
Code,  section  566,  namely,  concurrence  by  an 
officer  of  a  corporation  in  making  a  false 
statement  and  concurrence  in  its  publication. 
People  T.  Cooper,  53  Cat.  647. 

[e]  Particularity  of  averment  necessary  at 
common  law  is  no  longer  required. — ^People  T. 
Bozelle,  78  Cal.  89,  20  Fac.  36. 

[f]  Information  charging  breaking  or  injur- 
ing jail  by  several  acts  charges  but  one  of- 
fense.—People  T.  SheldoUf  68  Cal.  486,  8  Pac 
467. 


[g]  Two  offenses  are  not  elmrged  fn  Informa- 
tion alleging  felonions  entry  with  intent  to 
commit  larceny. — ^People  t.  Henry,  77  CaL 
446,  19  Pac.  830. 

[h]  Series  of  acts  eonstitnting  offense  may 
be  charged  in  single  eonn^  though  each  act 
may,  by  itself,  constitute  the  offense. — ^Peo- 
ple V.  Harrold,  84  Cal.  569,  24  Pac.  106. 

I^i]  An  information  charging 'a  defendant 
with  the  crime  of  forgery  of  a  note,  and  also 
with  the  crime  of  passing  the  forged  note, 
states  but  a  single  offense,  and  is  not  de- 
mumble  npon  the  ground  that  it  charges  two 
offensM. — ^People  T.  Leyshon,  108  Cal.  440,  41 
Pac  480. 

[j]  An  information  nnder  section  897  of 
the  Penal  Code,  charging  that  the  defendant 
did,  on  a  specified  date,  "furnish  and  cause 
to  be  furnished  intoxicating  liquor"  to  an 
Indian  named,  is  not  demurrable  on  the 
ground  that  it  charges  two  offenses. — ^People 
Onsti,  US  CaL  177,  45  Pae.  863. 

[k]  When  a  statute  enunciates  a  series  of 
acts,  either  of  which  separately  or  all  to- 
gether may  constitute  the  offense,  all  of  such 
acts  may  be  charged  in  a  single  count,  for 
the  reason  that  notwithstanding  each  act  may 
by  itself  coostitnte  the  offense,  all  of  them, 
together  do  no  more,  and  likewise  constitute 
but  one  and  the  same  offense. — ^People  v. 
Gusti,  113  Cal.  177,  45  Pac.  263. 

[1]  Averments  in  an  indictment,  in  th«  same 
count,  that  defendant  forged  and  uttered  the 
instrument,  did  not  constitute  a  statement  of 
two  separate  and  distinct  crimes. — People  T. 
UcGlade,  139  CaL  66,  78  Pae.  600. 

S  104.   Sersral  Modes  or  Means  of  Com- 
mitting Bame  Offense. 

[a]  An  indictment  charging  that  defendant 
"did  deal,  play,  carry  on,  and  conduct"  the 
game  of  faro  charges  but  one  offense;  Penal 
Code,  section  830,  inflicting  a  penalty  on 
"every  person  who  deals,  plays,  or  carries 
on,  ....  or  who  conducts,  ....  a^  game 
of  faro,"  etc.— People  t.  Oosset,  93  Cal.  641, 
29  Pac.  246. 

{  106.   Ooncnrring  Liability  as  Principal 

and  Accessory. 

[a]  Under  Penal  Code,  section  897,  as 
amended  in  1893,  which  provides  that  ' '  every 
person  ....  who  sells  or  furnishes,  or  causes 
to  be  sold  or  furnished,  intoxicating  liquors 
to  any  Indian,  is  guilty  of  a  felony,"  an  in- 
formation charging  that  defendant,  April  20, 
1895,  "at  and  in  the  county,  ....  did  will- 
fully, unlawfully,  and  feloniously  furnish,  and 
cause  to  be  furnished,  intoxicating  liquor," 
etc.,  does  not  charge  two  offenses,  since  to 
"furnish  and  cause  to  be  furnished"  consti- 
tute but  one  and  the  same  act. — People  t. 
Qnsti,  113  CaL  177,  45  Pac  263. 

g  106.   Single  Act  OonititntlBg  Two  or 

Moro  Offenses. 

[a]  Where  an  Indietmrat  shares  an  as- 
sanlt  and  battery  only  as  an  incident  in  a 
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forcible  and  anlawful  arrest  and  abduction, 
for  'wbich  the  indictment  is  drawn,  it  is  not 
open  to  objection  on  the  ground  that  it 
charges  two  offenses. — Peopla  t.  Ah  Own.  39 
CaL  604. 

[h]  An  indictment  that  elian^  that  defend- 
ant  did  make  an  assault  and  kill  and  mur- 
der, etc,  does  not  charge  two  offenses.— Pe<^ 
pie  T.  WeaTCT,  47  CaL  106. 

[c]  An  information  which  charges  an  as- 
sault by  the  defendant  with  a  deadly  weapon 
with  intent  to  murder  does  not  charge  two 
offenses.— People  t.  Beam,  66  CaL  894,  5  Pac 
677. 

[d]  Information  In  two  counts,  the  first 
charging  a  rape  ander  Penal  Code,  section 
261,  subdivision  1,  and  the  second  under  sub- 
division 8  of  the  same  section,  held  not  sub- 
ject to  the  objection  of  charging  more  than 
one  offense,  in  violation  of  Penal  Code,  sec- 
tion 954.— People  T.  JaiUea,  146  CaL  301,  70 
Pac  966. 


§  107.   Different  Offenses  Part  of  Same 

Transaction. 

[a]  An  information  charging  entrance  with 
intent  to  commit  larceny  does  not  charge  two 
offenses.— People  T.  Smith,  86  Cal.  238,  24 
Pae.  988. 

[b]  An  information  for  burglary,  alleging 
that  defendant  entered  a  store  with  intent 
to  steal  in  one  county,  and  that  he  stole  cer- 
tain property,  and  removed  it  to  another  coun- 
ty, where  the  venue  is  laid,  is  not  bad,  as 
charging  both  burglary  and  grand  larceny, 
onder  Penal  Code,  section  786,  providing  that 
when  property  ts^en  in  one  county  by  bur- 
glary has  been  brought  into  another  county 
the  jurisdiction  of  the  offense  is  in  either 
county.— People  t.  Jochinsky,  106  Cal.  638,  89 
Pac.  1077. 

[e]  An  indictment  which  charged  that  de- 
fendants conspired  to  add  to  the  votes  cast 
for  one  candidate  and  to  subtract  from  those 
cast  for  another,  contrary  to  Statutes  of 
1893,  page  25,  section  27,  and  did  violate  said 
law  by  doing  certain  acts  constituting  the 
substantive  crime,  was  not  bad  for  duplicity. 
People  V.  Eagan,  116  CaL  287,  48  Pac  120. 

I  108.   Offenses  of  Same  Nature  Against 

or  Belatlve  to  Different  Persons,  Property 
or  Things. 

[a]  Where  an  indictment  against  a  tax  col- 
lector for  embezzlement  alleged  the  receiving 
certain  moneys  due  the  county  and  certain 
moneys  due  the  state,  and  the  embezzlement 
charged  was  of  the  sum  total,  it  was  held  that 
the  indictment  charged  but  one  offense. — ^Peo- 
ple V.  De  La  Guerra,  31  CaL  416. 

[b]  An  indictment  which  charges  the  de- 
fendant with  the  murder  of  three  persons 
charges  three  ofleaiss. — ^People  Alibei^  49 
CaL  4S2. 


[e]  An  information  charging  an  attempt  to 
kidnap  two  children  does  not  charge  two  of- 
fenses.— People  t.  Milne,  60  CaL  71. 

{  109.    Sufficiency  of  ATanaenta  to 

Charge  Additional  Offense. 

[a]  An  indictment  charging  that  defendant 
"feloniously,  willfully,  and  for  his  own  gain 
did  buy  and  reeeive"  m  certain  stolen  mule, 
does  not  charge  two  oflensM;  the  addition  of 
the  word  "received,"  though  not  necessary, 
does  not  make  the  offense  less  than  or  dif- 
ferent from  baying  the  property  stolen. — 
People  V.  Montejo,  18  CaL  38. 

[b]  Where  an  indictment  recites  that  de- 
fendant is  accused  of  "assanlt  with  intent  to 
murder,"  and  then  proceeds  to  state  facts 
showing  that  defendant  administered  poison 
with  intent  to  kill,  it  is  not  duplicitous,  tines 
the  mere  name  "assault,"  etc,  is  not  a 
charge  of  an  offense.- Peoide  t.  Cuddihi,  54 
Cal.  53. 

[c]  An  information  for  robbery,  which  al- 
leges that  defendant  had  been  convicted  of 
petit  lareeny  before  the  robbery  was  com- 
mitted, does  not  charge  two  offenses,  since  the 
allegation  in  regard  to  larceny  is  mere  sur- 
plnsage,  and  should  be  disregarded. — ^People 
V.  Boyle,  64  Cal.  168,  28  Pac  232. 

[d]  Penal  Code,  section  116,  makes  it  felony 
to  cause  to  be  recorded  a  false  or  forged  in- 
strument only  when  the  instrument,  if  genu- 
ine, might  be  recorded  under  some  law  of  the 
state  or  the  United  States.  There  is  no  stat- 
ute authorizing  the  recording  the  assignment 
of  letters  patent.  Held,  that  an  indictment 
which  set  forth  the  recording  of  a  forged  as- 
signment of  letters  patent,  and,  in  addition, 
a  charge  of  forgery,  was  not  bad  as  charging 
two  offenses. — ^People  T.  Harrold,  84  CaL  667, 
24  Pac  106. 

S  110.  Joinder  of  Ckwmti  Hime  OffanK 

[a]  Under  crimes  act,  section  11,  making 
any  person  aiding  or  assisting,  or  advising 
and  enconraging,  the  perpetration  of  a  crime, 
a  principal,  and  punishable  accordingly,  the 
accessory  is  treated  as  a  principal,  and  as  if 
the  person  charged'  as  such  had  committed  the 
offense.  Therefore  an  indictment  charging 
defendant  in  one  count  with  assault  with 
intent  to  commit  murder,  and  in  a  second 
count  with  aiding  and  abetting  in  such  of- 
fense, charges  but  one  offense. — People  v. 
Davidson,  5  Cal.  133. 

[b]  Indictment  for  lareeny  in  one  count 
charging  the  goods  stolen  to  be  the  property 
of  Q.  and  B.,  and  in  another  count  stating 
the  owner  to  be  F.,  and  in  another  count  T., 
is  good.  This  is  not  charging  different  of- 
fenses, but  the  same  offense  in  different  forms 
— a  practice  at  common  law  and  not  changed 
by  our  statute. — People  v.  Connor,  17  CaL 
854. 

[c]  If  the  indictment  contains  more  than 
oqe  count,  it  should  appear  dearly  on  Its 
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face  tliat  the  matten  set  fortb  in  the  differ- 
ent counts  are  descriptive  of  one  and  the  same 
transaetion.-'People  t.  Thompson,  28  GaL  214. 

[d]  An  indictment  which  charges  both  a 
rape  and  an  assault  with  intent  to  commit 
a  rape  is  not  demurrable  as  charging  two  of- 
fenses.—People  V.  Tyler,  35  Cal.  B58. 

[e]  Where  it  is  doubtful  whether  an  al* 
leged  offense  is  larceny  or  a  eonveraion  of 
property  by  a  bailee  with  intent  to  steal,  the 
indictment  may  contain  two  counts,  one 
charging  a  felonious  taking,  and  the  other  a 
felonious  cosTersion. — ^People  t.  Bogart,  36 
Cal.  245. 

[f]  Burglary  and  breaking  and  entering  in 
the  daytime  cannot  be  charged  in  different 
counts  in  the  same  indictment,  though  it  is 
stated  that  both  counts  are  for  the  same  of- 
fense.— ^People  V.  Taggart,  43  CaL  81. 

[g]  The  code  has  not  changed  the  common- 
law  rule  that  an  indictment  may  in  one  count 
charge  the  defendant  as  principal,  and  in 
another  as  accessory. — ^People  t.  Shepardson, 
48  CaL  189. 

[h]  An  indictment  charging  the  same  of- 
fense in  different  forms  under  different  counts 

mast  clearly  show  that  the  matters  set  forth 
in  the  different  counts  are  descriptive  of  one 
and  the  same  offense. — ^People  t.  0areia,  58 
CaL  102. 

[i]  Where  the  law  provides  that  an  indict- 
ment must  charge  but  one  offense,  an  informa- 
tion cba^ng  larceny  in  one  count,  and  em^ 
bezzlement  of  the  same  property  in  another,  is 
demurrable.— People  t.  De  Coursey,  61  CaL 
134. 

[j]  When  several  acts  together  constitute 
one  offense,  they  may  be  alleged  in  single 
count.— People  t.  Eagan,  116  Cal.  289,  48  Pae. 
120. 

[k]  Where  a  statute  enumerates  a  series  of 
acts  either  of  which  separately  or  all  together 
may  constitute  the  offense,  all  the  acta  may 
be  charged  in  a  aingle  count. — ^People  t.  Bunk- 
ers (Cal.  App.),  64  Pae.  364. 

For  Authorities  Fbom  Otheb  States; 

See  27  Cent.  Dig.,  cols.  708-725,  S§  403- 
413. 


{  111.    Different   Offenses  In  Same 

Transactton. 

[a]  Distinct  acts  or  distinct  intentions  of 
the  same  act,  which  may  constitute  an  offense 
separately  or  unitedly,  may  be  charged  con- 
junctively in  one  count,  when  relating  to  one 
transaction.— People      Shotwell,  27  Cal.  400. 

[b]  Indictment  which  charges  burglary 
mixed  with  larceny  charges  two  offenses  un- 
der our  Criminal  Code.  If,  in  connection 
with  a  burglary,  another  offense  has  been 
committed,  it  must  be  made  the  foundation  of 
a  separate  indictment.— Pepple  t.  Gainett,  29 
CaL  622. 


Fern  AuTHOBinxs  Taou  Otheb  Sta^: 

Joinder  of  charges  of  rape  and  incest: 
41  Am.  Bep.  249,  note.  See,  also,  27 
Cent.  Dig.,  cols.  725-732,  414-418. 

5  112.  Election. 

[a]  It  is  in  the  discretion  of  the  eonrt  to 
compel  a  prosecuting  officer  to  elect  upon 
which  count  of  an  indictment  which  charges 
two  distinct  offenses  he  will  try  the  defend- 
ant.—People  V.  Shotwell,  27  Cal.  394. 

[b]  In  a  prosecution  involving  sexual  inter- 
course by  consent,  the  state  should  be  com- 
pelled to  elect  at  the  commencement  of  the 
trial  on  which  of  several  acts  it  intends  to 
rely  for  a  conviction;  and,  in  the  absence  of 
such  election,  the  first  evidence  which  would 
tend  in  any  degree  to  prove  an  offense  should 
be  deemed  a  selection,  and,  unless  that  precise 
offense  is  proven,  defendant  is  entitled  to  ac- 
qaittal.— People  v.  Williams,  133  CaL  165,  65 
Pae.  323. 

Fob  AuTHOBimES  Fbou  Otheb  States: 

Election  on  part  of  the  prosecution  on 
which  of  several  counts  it  will  pro- 
ceed, when  may  be  required:  92  Am. 
Dec.  660,  note.  See,  also,  27  Cent  Dig., 
cols.  741-770,  §§  425-453. 


Vn.   OBJE0TION8,  IfOnONS  TO  QUAHH 
AND  DSMUBBEBS. 

STATDTORT  PROVISIONS,  |  118. 

UODE  AND  TIME  OF  UAKING  OBJECTIONS— 

OOMPOBITION    OR    00K8TITUTX0N  OF 

GRAND  JURY,  |  114. 

  FORU  OF  INFORHATIOH.  |  115. 

  BUFFICIKNCT  OF  ACCUSATION,  |  116. 

  INDORSEMENTS.    |  117. 

  REGULARITY  OF  FRELDIINART  PRO- 
CEEDINGS, S  118. 

  UISJOINDER  OF  PABTIBB,  OFFENSES  OB 

COUNTS,  I  119. 

  VENUE,  I  120. 

PLEA  IN  ABATEMENT— GROUNDS.  |  121. 
MOTION   TO   QUASH   OR   SET  ASIDE— TTUE 

FOR  MAKING,  |  122. 

  HEARING  AND  DETERMINATION,  i  128. 

  GROUNDS.  I  124. 

  ORDER  OR  JUDGMENT,  {  125. 

  OPERATION  AND  EFFECT  OF  DECISION,  | 

126. 

  EFFECT  OF  FAILURE  TO  HOTS,  |  1S7. 

DEMURRER  OB  EXCEPTION,  |  128. 

  GROUNDS,  g  129. 

  TIME  FOR  FILING,  |  180. 

  ORDER  OR  JUDGMENT.  |  131. 

—  OPERATION  AND  EFFECT  OP  ORDER 
OVERRULING  DEMURRER,  i  182. 

—  0PEK.4T10N  AND  EFFECT  OF  ORDEB  SUS- 
TAINING DEMURRER,  |  183. 

  FAILURE  OF  DEMURRER,  |  IM. 

§  lis.  Btatatory  FrovlsionB. 

[a]  Phrase  "legally  committed,"  as  used  in 
section  995,  Penal  Cade,  refers  to  examination 
of  ease  and  holding  of  defendant  to  answer 
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M  prescribed  by  chapter  7,  title  S,r-Bak«r, 
Ex  purte,  88  Cu.  86,  26  Pae.  MO. 

Foft  AOTHOKinis  Ysxai  Othb  Statxs: 

See  27  Cent  JHg^  eols.  780,  781,  §  469. 


S  114.  Mode  and  Time  of  Makliig  Objectloiu 
— Oompoeltlon  or  OoliBtltntion  of  Gfand 
J11X7. 

[a]  When  a  person  hai  been  Held  to  answer 
a  charge  before  the  impaneling  of  the  grand 
jury,  he  cannot,  after  indictment,  move  to  set 
it  ssicle  on  account  of  the  bias  of  some  of  the 
grand  jurorB;  Criminal  Practice  Act,  section 
189,  having  made  a  challenge  the  only  rem- 
ery  in  such  a  ease.— Pet^le  t.  Colmere,  28 
Cal.  631.  ■ 

[b]  It  is  the  settled  doctrine  of  thu  eonrt 
that  an  objection  to  the  formation  of  the 
grand  jnry  cannot  be  presented  in  the  eonrt 
below  on  a  motion  to  set  aside  the  indict- 
ment.— People  T.  Hunter,  54  Cal.  65. 

[c]  Irregularities  in  the  formation  of  a 
grand  jury  cannot  be  considered  on  motion 
to  set  aside  the  indictment,  but  only  on 
a  motion  addressed  to  the  proceeding  of  the 
grand  jury. — People  T.  Q«ldenson,  76  CaL 
328,  19  Pac.  161. 

Fob  AuTHcnrriBs  Taou  Othb  BrAns: 

See  27  Cent.  Dig.,  eols.  771-780,  §§  454- 
46S. 


I  §  115.   Form  of  biformatlon. 

[a]  The  objection  that  an  information  does 
not  comply  with  sections  950,  951,  and  952  of 
the  Penal  Code  should  be  raised  by  special 
demurrer;  it  cannot  be  done  by  general  de- 
murrer, or  by  motion  in  arrest  of  judgment.— 
People  T.  Feilen,  58  Cal.  218,  41  Am.  Bep.  258. 

p}}  Defects  of  form  must  be  set  up  by  de- 
murrer.—Bosenthal  T.  Levy,  73  Cal.  8, 14  Pac. 
373. 


g  116.  Snfflelency  of  Acciuatlim, 

[a]  The  insufficiency  of  an  indictment  must 
be  taken  advantage  of  bjL  demurrer. — People 
T.  Apple,  7  Cal  289;  People  v.  Joseph,  7  CaL 
129. 


g  117.  —  Indorsements. 

[a]  The  objection  that  the  name  of  one  of 
the  witnesses  sworn  before  the  grand  jury 
was  not  indorsed  on  the  indictment  must  be 
taken  by  motion  to  set  aside  the  indictment. 
People  T.  Freeland,  6  Cal.  96. 

[b]  The  objection  that  an  indictment  has 
not  been  indorsed  "A  true  bill,"  can  be 
taken  only  by  a  motion  preceding  any  de- 
murrer or  plea.— People  t.  Lawrence,  21  CaL 
368, 


S  118.  - —  Begnlarltr  of  mUmliuiT  Fco- 
ceediugi. 

[a]  Point  that  defendant  has  not  been 
legally  committed  by  magistrate  must  be 
raised  by  motion  to  set  aside  information; 
demurrer  is  not  permissible. — People  v.  Ma- 
Connell,  82  CaL  626,  23  Pac  40. 

I  lie.    Bflsjoindar  of  Parties,  Offenaos 

or  Counts. 

[a]  Where  indictment  sots  out  several  of- 
fenses by  charging  the  stealing  of  several 
distinct  parcels  of  goods  alleged  to  belong  to 
different  owners,  the  defect  must  be  taken  ad- 
vantage of  by  demurrer. — ^People  v.  Connor, 
17  CaL  354. 

[b]  An  objection  to  an  indictment,  that  it 
charges  two  offences,  must  be  presented  by 
demurrer. — People  v.  Weaver,  47  Cal.  106. 

[c]  An  objection  appearing  on  the  face  of 
an  indictment  for  perjury,  that  it  charged  two 
olTenses  must  be  taken  advantage  of  by  de- 
murrer under  Penal  Code,  section  1004,  Sub- 
division 3. — People  T.  Chadwiek  (CaL  App.), 
87  Pae.  884. 

§  120.   Venue. 

[a]  Where  information  does  not  show  that 
offense  was  committed  outside  of  county,  ob- 
jection should  be  taken  under  plea  of  not 
guilty.— People  T.  Uore,  68  CaL  504,  9  Pae. 
461-463. 

S  121.   Plea  la  Abatement— Oroimdfl. 

[a]  The  pendency  of  one  indictment  Is  no 
ground  for  plea  in  abatement  to  another  in- 
dictment in  the  same  court  for  the  same 
cause,  and  the  same  mle  applies  to  informa- 
tions.—Kalloeh  T.  Superior  Court,  56  CaL  229. 

8  122.   Motion  to  Qoash  or  Set  Aside— Time 
for  Making. 

[a]  A  motion  to  set  aside  an  indictment  for 
murder  on  any  ground  which  would  have  been 
good  ground  for  challenge  either  to  the  panel 
or  any  individual  grand  juror  cannot  be  made 
in  the  district  court,  when  the  defendant  has 
been  held  to  answer  in  the  court  of  sessions 
before  indictment. — ^People  Freeland,  6  Cal. 
96. 

[b]  After  demurrer  and  plea,  it  is  too  late 
to  move  to  quash  an  indictment  00  the 
ground  that  the  names  ef  all  the  witnesses 
who  were  examined  before  the  grand  jury 
were  not  indorsed  upon  it. — People  v.  "^ing, 
28  CaL  265. 

[c]  A  motion  to  set  aside  an  indictment  for 
any  reason  must  be  made  before  defendant 
pleads  or  demurs,  or  the  grounds  of  such  mo- 
tion wiU  be  waived. — ^Peo^e  t.  Staeey,  34  CaL 
307. 

[d]  Defendant,  when  not  previously  heM  te 
answer,  must  avail  himself  of  errors  as'l  it- 
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regularities  in  the  proceedingB  resulting  ia 
the  presentation  of  the  indictment,  by  mo- 
tion, to  set  aside  the  indictment  befor«  pies. 
People  T.  Turner,  39  CaL  370. 

[e]  A  motion  will  not  lie  to  wt  aside  tlie 

iuormation  for  murder  after  the  defendant' 
has  been  held  to  answer  as  the  resnlt  of  a 
preliminary  examination,  on  the  ground  that 
the  district  attorney,  who  filed  the  complaint 
had  no  personal  knowledge  of  the  facts  of  the 
homicide.  Any  imperfections  in  the  com- 
plaint are  cured,  where  the  evidence  taken  by 
the  magistrate  warrants  an  order  holding  the 
defendant  to  answer. — People  t.  Cole,  127  Cal. 
045,  59  Fae.  984. 

Tom  AnTHOBmxs  nov  Othu  Statu: 

See  27  Cent  Dig.,  cols.  786-789,  §  478. 

I  123.   Hearing  and  Determination. 

[a]  Where  defendant  is  not  eslled  to  answer 

before  a  grand  jury  when  the  indictment  is 
found,  he  has  a  remedy  under  Penal  Code, 
section  995,  which  provides  that  an  indict- 
ment may  be  set  aside,  when  defendant  was 
not  called  to  answer  when  it  was  found,  "on 
any  ground  which  would  have   been  good' 

Sound  for  challenge";  bnt  the  fact  that  he 
d  ground  for  ehaUeogs  must  be  shown  by 
evidence.— People  t.  Travers,  88  CaL  S3S,  26 
Pac.  88. 

[b]  Errors  alleged  to  Iiave  occurred  during 
preliminary  examination  eannot  be  reviewed 
on  motion  to  set  aside  information. — ^People 
T.  Van  Horn,  119  CaL  326,  61  Pac.  638. 

[c]  Defendant,  moving  to  set  aside  the. in* 
formation  on  the  ground  that  there  was  no 
order  of  commitment,  has  the  burden  of  show- 
ing  this.— People  T.  Beaeli,  122  CaL  37,  64 
Pae.  369. 

[d]  Denial  of  defendant's  request  for  the 
appointment  of  a  shorthand  reporter  to  take 
down  evidence,  objections,  and  ruling  upon 
the  hearing  of  a  motion  to  set  aside  the  in* 
formation  was  not  prejudicial. — Ptople  ▼. 
Nunley,  142  CaL  441,  76  Pae.  4S. 

Pqk  AuTBOums  nWK  Otbxb  Statis: 

Evidence  of  grand  jnioTS  to  impeaeli  or 
set  aside  indictment:  16  Am.  Dec 
281,  note.  See,  also,  27  Cent.  Dig., 
cols.  783,  784,  8  471;  eoli.  789-791,  Si 
474,  47S. 

{  124.   Groonds. 

[a]  Where  one  charged  with  crime  has  been 
arrested  and  held  to  answer  for  the  offense, 
before  the  impaneling  of  the  grand  jury  by 
which  an  indictment  u  found  against  him,  he 
eannot  move  to  set  aside  the  uidictment  on 
the  ground  that  the  grand  jurors  who  found 
the  same  had  formed  and  expressed  an  opin- 
ion that  he  was  guilty  of  the  offense  charged 

Srior  to  their  being  impaneled.-^Peoplo  t. 
olmere,  23  Cal.  631. 

[b]  Practice  Act,  flection  182,  restricts  the 
right  of  ehallenge  to  the  panel  of  a  grand 


jury  to  the  three  grounds  therein  enumerated. 

The  grounds  for  setting  aside  an  indictment, 
enumerated  in  section  278  of  said  act,  are  ir- 
regularities in  the  proceedings  of  the  grand 
jury  after  it  has  been  organized;  and  the 
clause  providing  that  the  indictment  shall  be 
set  aside  where  not  found  as  prescribed  in  the 
act  will  not  support  a  motion  to  set.  aside 
an  indictment  on  the  ground  that  the  grand 
jury  was  not  properly  selected,  summoned,  or 
impaneled. — People  v.  Southwell,  46  CaL  141. 

[c]  The  provision  of  Penal  Code,  section  995, 
clause  1,  that  an  indictment  must  be  set  aside 
"when  not  found  as  prescribed  in  this  code," 
means  simply  that  it  must  be  concurred  in  by 
twelve  grand  jurors  according  to  section  910. 
It  does  not  refer  to  the  selection,  summoDing, 
or  impaneling. — ^People  v.  Colby,  54  CaL  37; 
People  T.  Hnnter,  54  CaL  65. 

[d]  Where  a  complaint  in  writing  is  illed 

in  the  police  court  charging  a  person  with  a 
crime,  and  after  the  preliminary  examination 
he  is  held  for  trial,  and  an  information  is 
filed  against  him;  but  the  evidence  taken  at 
the  preliminary  examination  is  not  reduced 
to  writing;  the  superior  court  should  set  aside 
the  information,  and  discharge  the  prisoner 
from  custody. — Kalloch  v.  Superior  Court  City 
and  Connty  of  San  Francisco,  56  CaL  229. 

[e]  The  defendant  moved  the  court  below 
to  set  aside  the  information,  because  the 
affidavit  upon  which  the  warrant  of  arrest 
was  issued  was  not  sufficient  to  give  the  court 
issuing  it  jurisdiction.  Held,  the  motion  was 
properly  denied.  The  re^srity  of  the  pro- 
ceeding by  information  did  not  depend  in  any 
manner  upon  the  aiBdavit  on  which  the  war- 
rant of  arrest  was  issued,  and  had  no  connec- 
tion with  it.— -People  v.  Velarde,  59  CaL  457. 

[f ]  An  information  will  not  be  set  aside  on 
motion,  except  on  the  grounds  specified  in 
Penal  Code,  section  995. — ^People  T.  Schmidt, 
64  CaL  260,  30  Pac.  814. 

[g]  That  a  defendant  is  charged  In  an  in- 
formation by  other  names  than  his  true  name 
is  not  ground  for  setting  aside  the  informa- 
tion. As  soon  as  his  correct  name  is  ascer- 
tained, the  same  must  be  inserted  and  con- 
tinued in  subsequent  proceedings. — People 
Le  JBoy,  65  Cal.  613,  4  Pac.  649. 

[h]  An  information,  good  on  its  face  and 
regularly  filed,  cannot  be  set  aside  on  the 
ground  that  the  offense  was  not  committed  in 
the  county  alleged. — ^People  v.  More:  68  Cal. 
600,  9  Pae.  461. 

[i]  Information  will  not  be  set  aside  for 
mere  irregularity  in  examination  or  commit- 
ment.—People  V.  MeCnrdy,  68  CaL  570,  10 
Pac  207. 

[j]  To  justify  quashing  of  information  it 
must  appear  that  defenc^nt  was  deprived  of 
some  substantial  right.— People  T.  Bodrigo,  69 
Cal.  602,  11  Pac  481. 

[k]  Formal  defect  not  tending  to  prejudice 
a  substantial  right  of  defendant  will  not  viti* 
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ate  indictment.— People  T.  Bozelle.  78  OaL 

90,  20  Pac  36. 

[1]  A  motion  to  set  aside  an  information  for 
burglary,  on  the  ground  that  defendants  had 
once  been  discharged  from  arrest  for  the  same 
offense,  on  the  same  evidence  as  that  given 
at  the  preliminary  examination,  is  properly 
denied  where  there  is  no  proof  that  the  evi- 
dence was  the  same  at  both  examinations, — 
People  V.  Smith,  79  CaL  554,  21  Pac.  952. 

[m]  Information  based  on  defective  commit- 
ment should  be  set  aside. — ^People  v.  Thomp* 
■on,  84  Cal.  600,  24  Pac.  384. 

[n]  Information  should  be  set  aside  where 
offense  is  found  neither  in  the  commitment 
nor  depositions. — Peopto  v.  Parker,  91  Cal. 

91,  27  Pac.  537. 

[o]  Whenever  a  defendant  ii  Informed 
against  for  an  offense  different  from  that 
charged  in  the  complaint  upon  which  he  was 
examined,  and  which  is  not  included  therein 
he  has  had  no  examination  for  that  offense, 
and  is  entitled  to  have  the  information  set 
aside,  upon  the  gronnd  that  he  has  not  been 
legally  committed. — People  T,  Christian,  101 
Cal.  471,  35  Pac  1043. 

[p]  A  motion  to  set  aside  an  information 
against  a  defendant  accused  of  murder,  upon 
the  ground  that  he  had  not  been  committed 
by  a  magistrate,  upon  an  affidavit  to  the  effect 
that  he  was  a  native  of  Qermany  and  had  a 
very  limited  knowledge  of  the  English  lan- 
guage, and  did  not  know  that  he  had  a  right 
to  counsel  at  the  preliminary  examination, 
and  did  not  hear  or  understand  the  magis- 
trate to  inform  him  that  he  bad  such  right, 
is  properly  overruled,  where  it  appears  from 
the  record  of  the  proceedings  of  the  prelim- 
inary examination  that  the  defendant  was 
fully  informed  of  his  rights,  and  stated  to  the 
committing  magistrate  that  he  desired  no 
counsel  and  was  then  ready  to  have  the  exam- 
ination proceed,  and  the  answers  of  the  de- 
fendant to  the  interrogatories  put  to  him  by 
the  magistrate  indicate  a  full  comprehension 
on  his  part  of  ths  proceedings  before  the 
magistrate.— People  t.  Young,  108  CaL  8,  41 
Pac  281. 

[q]  If  a  magistrate,  npon  a  complaint  duly 
made  and  charging  a  public  offense,  has  heard 
the  evidence,  and  has  committed  the  de- 
fendant, that  ends  the  matter,  so  far  as  eon- 
cerns  a  motion  to  set  aside  the  information 
for  insufficiency  of  the  evidence  to  show  that 
a  public  offense  had  been  committed.  Upon 
such  -jiotion,  the  superior  court  cannot  review 
and  overrule  the  finding  of  the  magistrate 
thut  the  evidence  taken  before  him  was  suf- 
fi'  ient.— People  v.  Beach,  112  Cal.  37,  54  Pac 
860. 

[r]  Voluntary  testimony  of  defendant  be- 
fore grand  jury  does  not  constitute  ground 
for  setting  aside  indictment. — People  t.  Page, 
116  Cal.  392,  48  Pac.  326. 

[e}  An  information  charging  the  crime  of 
mnrder  cannot  be  set  aside  as  invalid  for 
want  of  jurisdiction  in  a  justice  of  the  peace 


to  hold  the  preliminary  oxamination,  on  the 
ground  that  he  had  been  appointed  hy  th» 
supervisors  for  a  new  township  created  bj 
them,  and  had  held  over  after  failure  to  el«et 
his  successor.- People  t.  Chaves,  128  CaL  134. 
54  Pac.  596. 

[t]  It  is  not  ground  for  setting  aside  an  in- 
dictment for  arson  that  some  of  the  grand 
jury  were  aware  that  the  building  had  been 
burned,  where  they  had  no  knowledge  that  it 
had  been  feloniously  destroyed. — ^People  T. 
Breen,  130  Cal.  72,  62  Pac  408. 

[n]  A  motion  cannot  prevail  to  set  asido 

an  indictment  for  a  felony,  npon  the  ground 
that  an  interpreter,  whose  presence  oefore 
the  grand  jury  was  necessary  to  interpret 
the  evidence  of  witnesses  who  could  not  speak 
the  English  language,  was  not  a  person  per- 
mitted to  be  present  before  the  grand  jury 
while  the  charge  against  the  defendant  was 
under  consideration. — ^People  t.  Lem  Deo,  138 
Cal.  199,  64  Pae.  265. 

[v]  Where  the  defendant  was  not  held  to 
answer  before  the  finding  of  the  indictment, 
and  the  disqualification  of  grand  jurors  is 
made  to  appear,  his  motion  to  set  aside  the 
indictment  for  such  disqualification  should  be 
granted.— People  T.  Landis,  139  CaL  426,  73 
Pac  153. 

[w]  Under  Penal  Code,  section  995,  provid- 
ing that  an  information  must  be  set  aaide 
where,  before  the  filing  tliereof ,  the  defendant 
was  not  legally  eommitted  by  a  magistrate, 
the  fact  that  a  eomplaint  before  a  magistrate 
fails  to  charge  an  offense  will  not  warrant 
setting  aside  the  information,  where  defend- 
ant has  been  properly  committed  after  a  hear- 
ing at  which  evidence  was  introduced;  sneh 
objection  being  available  only  while  defend- 
ant was  held  under  the  warrant  of  arrest 
issued  on  the  eomplaint. — People  t.  Lee  Look, 
143  CaL  216,  76  Pac.  1028. 

FW  AuTHOBinxs  Fboh  Othb  States: 

See  27  Cent.  Dig.,  eols.  794-804,  {§  480- 

487. 

S  126.   Order  er  Yvdgment. 

[a^  Penal  Code,  section  997,  provides  that, 
where  an  indictment  is  set  aside  on  motion, 
defendant's  bail  shall  be  exonerated,  or,  in 
case  of  a  deposit,  that  it  shall  be  returned, 
and  that,  if  defendant  be  in  custody,  he 
shall  be  discharged,  unless  the  court  shall 
direct  the  case  to  be  resubmitted  to  the  grand 
jury,  and  that  after  such  resubmission  the 
prisoner  may  be  examined  before  a  magis- 
trate as  in  other  oases,  if  not  already  exam- 
ined and  committed.  Section  999  declares 
that  an  order  setting  aside  an  indictment,  as 
provided  in  that  chapter,  shall  be  no  bar  to 
future  prosecution  for  the  same  offense. 
Held,  that  the  fact  that  no  direction  for  re- 
submission was  made  on  setting  aside  an  in- 
dictment did  not  invalidate  a  second  indict- 
ment.—People  r.  Breen,  180  CaL  72,  62  Pae. 
408. 

For  AoTHOBmEs  From  Other  States; 
See  27  Cent.  Dig.,  cola.  791,  792,  §  47S. 
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I  126.   Opmtlcn  «Dd  Bfleet  of  Deel- 

SlOB. 

[a]  Dismissal  of  indietment  is  no  bar  to  an- 
other iBdietment  for  the  same  offoiiM. — ^Peo- 
ple V.  Campbell,  59  CaL  243,  43  Am.  Bep. 
257'll. 

[b]  Where  information  ii  set  aside  there 
is  no  case  pending  against  defendant  until 
another  information  is  filed. — Peopl*  t. 
Thompson,  84  CaL  608,  24  Pae.  884. 

Fob  AuTHOarnis  tboh  Otheb  Statss: 

See  27  Cent.  Dig^  oolf.  792,  793,  « 
477,  478. 


$  127.   Bfleet  Of  Failure  to  Move. 

[a]  The  objection  that  the  names  of  the 
witnesses  are  not  indorsed  on  the  indictment 
is  waived  if  not  taken  hy  motion  ^o  set  aside 
on  arraignment. — People  v.  Symouds,  22  Cal. 
348;  People     Lopez,  26  CaL  112. 

[b]  Where  defendant  was  arraigned  and 
pleaded  not  gailty,  and  did  not  move  to  set 
aside  the  information,  he  is  not  entitled  to 
discharge  on  habeas  eorpns  after  conviction 
on  the  ground  that  be  had  not  been  legally 
committed.— Moan,  Ex  parte,  65  Cal.  816,  8 
Pac.  644. 

[c]  Under  Penal  Code,  sections  990,  995,  996, 
defendant,  upon  arraignment,  may  move  to 
set  aside  the  information  upon  the  ground 
that  before  the  filing  thereof  he  had  not  been 
legally  committed  by  a  magistrate;  and,  if 
the  motion  be  not  then  made,  he  is  precluded 
from  afterward  making  the  objection. — People 
T.  Bawden,  90  CaL  195,  27  Pae.  204. 

§  128.  Demurrer  or  Exception. 

[a]  A  demurrer  to  an  information  will  be 
overruled  where  the  information  is  sufficient 
without  the  part  excepted  to. — People  v. 
Perez,  87  CaL  122,  25  Pac  262. 

[b]  A  demurrer  to  the  information  is  di- 
rected only  to  defects  therein,  and  the  objec- 
tion that  the  certified  copy  delivered  to  the 
defendant  when  arraigned  omitted  his  name, 
while  the  information  itself  was  in  due  form, 
cannot  be  reached  by  demurrer,  nor  by  a 
motion  In  arrest  of  judgment. — People 
Owens,  182  Oal.  469,  64  Pae.  770. 

[c]  Where,  on  demurrer  to  an  information 
for  want  of  facts  sufficient  to  constitute  a 
public  offense,  no  suggestion  was  made  that 
any  circumstances  connected  with  the  offense 
other  than  those  alleged  were  necessary  to 
constitute  a  complete  offense,  as  required  by 
Penal  Code,  section  952,  the  demurrer  was 
properly  overruled. — People  y.  Crane  (OaL 
App.),  87  Pac.  238. 

Fob  Authorities  fbom  Otheb  Statbs  : 

See  27  Cent.  Dig.,  eoli.  806-815,  489- 
501. 


{  HBO.  —  Ctoouidl. 

[a]  Where,  in  the  same  in^etment,  C.  was 
charged  with  the  larceny  of  certain  goods, 
and  the  defendant  with  feloniously  receiving^ 
having,  and  aiding  in  concealing  the  same, 
knowing  them  to  be  stolen,  held,  that  two 
offenses  were  ohar^d,  and  a  demurrer  in- 
terposed to  the  indictment  by  defendant,  on 
the  ground  that  two  distinct  offenses  were 
charged  therein,  and  against  different  parties, 
was  properly  mitained. — ^People  v.  Hawkini, 
34  Cal.  181. 

[b]  A  demorrer  on  the  ground  that  the  In- 
dictment charges  two  offenses  is  permitted 
by  the  Criminal  Practice  Act,  Seetion  289. — 
People  V.  Tagg&rt,  43  CaL  81. 

[e]  That  offense  charged  is  not  a  felony  !• 
not  a  proper  ground  of  demurrer. — People  T. 
Martin,  47  Cal.  113,  17  Anu  Kep.  401. 

[d]  A  demurrer  to  an  information  will  not 
lie  on  any  ground  other  than  those  specified 
in  Penal  Code,  section  1004. — ^People  v. 
Schmidt,  64  Cal.  260,  30  Pae.  814. 

[e]  Demurrer  is  proper  where  information 
shows  thai  offense  was  committed  outside 
of  county.— People  v.  More,  68  Cal.  604,  9 
Pao.  46},  463. 

[f]  To  sustain  demurrer  for  want  of  juris- 
diction defect  must  appear  on  face  of  infor- 
mation.—People  V.  MeConnell,  82  CaL  620,  23 
Pae.  40. 

[g]  Defendant  nay  demur  to  information 
which  shows  on  its  f aee  that  it  is  barred  by 
statute.— People  T.  Ayhens,  85  CaL  89,  24  Pae. 

635. 

[h]  TTnder  Penal  Code,  section  1004,  pro- 
viding that  the  accused  may  demur  when  the 
information  discloses  a  le^^I  bar  to  the  pros- 
ecution, a  demurrer  lies  if  it  charges  the  com- 
mission of  a  misdemeanor  more  than  a  year 
before  its  filing. — ^People  T.  Aybens,  85  Cal. 
86,  24  Pac.  635. 

[i]  The  use  of  participles  in  an  information 
instead  of  verbs,  charging  defendant  with 
"burning"  a  building,  and  alleging  that  such 
"burning"  was  done  to  defraud  an  insurer, 
is  a  defect  that  cannot  be  reached  by  a  spe- 
cie^ demurrer,  as  it  does  not  go  to  the  sub- 
stance.—People  V.  Yasalo,  120  Cal.  168,  52 
Pac.  305. 

[j]  A  demurrer  to  an  information  on  the 
ground  that  it  was  indefinite  was  properly 
overruled,  as  that  is  not  one  of  the  grounds 
for  demurrer  enumerated  by  Penal  Code,  sec- 
tion 1004.— People  t.  Garcia,  127  CaL  xviii, 
59  Pac.  578. 

[k  Where  the  information  on  which  defend- 
ant was  tried  was  in  due  form,  a  demurrer  to 
it,  on  the  ground  that  defendant's  name  was 
emitted  from  the  copy  furnished  him,  was 
properly  overruled,  since  it  raised  only  the 
question  of  defects  in  the  information,  and 
not  those  in  the  copy. — ^People  T.  Oweni,  188 
Cal.  469,  64  Pac  770. 
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Fob.  Authokitiks  fbou  Other  States  : 

See  27  Cent  Dig.,  cols.  807-810,  |§  490- 
494. 

I  130.  —  Time  for  TUlng. 

[a]  Demurrer  to  the  form  or  raffieienej  ot 
the  indictment,  or  to  the  jarisdiction  of  the 
court,  must  be  taken  prior  to  the  joinder  of 
isane  of  fact  by  plea. — People  t.  Tomer,  39 

Cal.  370.  . 

Foe  AuisoBiTiES  niOH  Other  States  i 
See  27  Cent  Dig.,  eoL  811,  §  496. 

§  131.   Order  or  Jtidgmeiit. 

[a]  In  a  criminal  proaecutioo,  an  order  al- 
lowing the  prosecution  to  confeas  the  de- 
murrer to  the  information,  and  orderinj;  a 
new  information  to  be  filed,  is,  within  the 
meaning  of  Penal  Code,  section  1007,  requir- 
ing demurrers  to  be  either  allowed  or  diaal- 
lowed,  an  order  to  the  effect  that  the  demur- 
rer be  allowed. — ^People  t.  Biggins,  66  GaL 
564,  4  Pao.  570. 

Fob  AvTBOBiTm  vbou  Othbb  Statss: 
See  27  Cent  Dig.,  eol.  812,  §  498. 

§  132.   OperatlML  and  Effect  df  Ord«r 

OTerraUng  Demtutrer. 

[a]  Where  a  demurrer  to  an  information  is 
overruled,  and  a  plea  of  not  guilty  ia  entered, 
the  court  may  set  aside  the  order  overruling 
such  demurrer,  and  allow  counsel  for  the  peo- 
ple to  eonfess  the  demurrer,  and  file  ft  new 
information.^ — People  v.  Biggins,  3  Pae.  853. 

F(»  AlTTHOEmEB  IBOX  OTHEB  StATSB! 

See  27  Cent.  Dig.,  eols.  812,  813,  $  499. 

{  133.  Operation  and  Bffeet  of  Order  Sai> 
tainlng  Demurrer. 

[a]  Mere  entry  of  the  order  snataining  the 
demurrer  to  the  indictment  does  not,  of  it- 
self, constitute  a  final  Judgment  of  the  county 
court  in  the  sense  of  section  481  of  the  Crim- 
inal Practice  Act.  (Per  Wallace,  J.  Rhodes, 
C.  J.,  concurring.) — People  v,  A.  Own,  39  CaL 
604. 

[b]  Under  Penal  Code,  section  1008,  declar- 
ing that  the  judgment  allowing  a  demurrer 
to  an  indictment  is  final,  and  a  bar  to'  an- 
other proaecution  for  the  same  offense,  unless 
the  court,  being  of  the  opinion  that  the  ob- 
jection may  be  avoided  in  a  new  indictment, 
directs  the  ease  to  be  submitted  to  ''another 
grand  jary,^'  where  a  demurrer  to  the  indict- 
ment was  sustained,  bat  the  indictment  was 
resubmitted  to  the  same  grand  jury,  which 
found  another  indictment  charging  defendant 
with  the  same  offense,  founded  on  the  same 
facta,  Buch  indictment  waa  void. — Terrill  v. 
Superior  Court  of  Santa  Clara  County,  00 
Pac  38,  rehearing  denied  (1900),  60  Pae.  616. 

Fob  AuTHOBiTiBB  raoM  Othee  States  : 

See  27  Cent  Dig.,  cols.  813,  814,  g  500. 


§  134.   Fallnre  to  Demur. 

[a]  Where  an  indictment  charges  two 
offenses,  the  objection  is  waived,  ualesa  it  is 
taken  by  demurrer. — People  v.  Oarnett,  29 
CaL  628. 

[b]  Where,  in  an  indictment,  articles  stolen 
are  insufficiently  described,  each  objection 
must  be  taken  by  demurrer;  otherwise  it  is 
waived.— People  v.  Jim  Ti,  33  Cal.  60. 

[e]  An  objection  to  an  indictment  on  the 
ground  that  it  charges  two  distinct  offenses 
Is  waived  by  a  failure  to  demur. — ^People  v. 
Burgess,  35  CaL  115. 

[d]  If  an  indictment  does  not  contain  the 
particular  circumatances  of  the  offense,  when 
they  are  necessary  to  eonatitnte  a  complete 
offense,  the  defendant  may  demur  to  the 
same;  bnt,  if  he  fails  to  demur,  he  cannot 
move  in  arrest  of  judgment  on  the  ground 
that  the  indictment  does  not  conform  to  aee- 
tioos  950,  951,  and  952  of  the  Penal  Code. — 
People  V.  Swenson,  49  CaL  388. 

[e]  Failure  to  demur  to  an  indictment  for 
burglary,  which  charges  that  the  defendant 
entered,  etc.,  with  intent  to  commit  a  felony, 
without  stating  what  particular  felony,  doee 
not  waive  the  objection. — ^People  Nelson, 
68  Cal.  104. 

[f]  Formal  defects  not  demurred  to  are 
waived.— Bosenthal     Levy,  73  CaL  8, 14  Pae 

378. 

[g]  Failure  of  a  court  in  an  information 
to  state  an  offense  is  a  defect  which  is  not 
waived  by  a  failure  to  demur,  but  may  be 
raised  at  any  time. — People  v.  Smith,  103  CaL 
663,  37  Pac.  616. 

[h]  Where  no  demurrer  to  an  information 
is  interposed,  all  objections  thereto,  except 
that  the  facts  stated  do  not  constitute  a  pnb- 
lie  offense,  are  waived. — ^People  t.  Bryon,  103 
Cal.  675,  37  Pac.  754. 

[i]  Substantial  defects  In  an  informatioii 

are  not  waived  by  failure  to  demur,  and  are 
ground  for  a  motion  in  arrest  of  judgmentr— 
People  T.  Boss,  103  Cal.  425,  37  Pac  379. 

[j]  Objection  that  information  lacks  cer- 
tainty and  direetnees  required  by  section 
952,  Penal  Code,  must  be  taken  by  demurrer 
or  is  waived. — ^People  v.  Ellenwood,  119  CaL 
168,  61  Pae.  658. 

[k]  Upon  an  accusation  for  petit  lareeny, 
a  charge  of  a  prior  eonvietlon  of  the  same 
offense  will  be  deemed  sufficient,  in  the  ab- 
sence of  a  demurrer  thereto,  where  the  jnris- 
diction  of  the  court  cannot  be  questioned,  and 
the  objection  goes  rather  to  the  manner  of 
charging  the  prior  conviction,  and  the  infor- 
mation is  clear  and  definite  as  to  the  date  of 
the  prior  conviction  and  the  court  in  which 
it  was  had.  Objections  to  the  charge  must 
be  deemed  waived  by  failure  to  demur 
thereto.— People  v.  Matuszewski,  138  Cal. 
533,  71  Pac.  701. 

[1]  An  objection  that  an  indietment  for  per- 
jury cliarged  two  offenses  sot  taken  hj  do- 
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jDurrer  held  waiT«d  under  Penal  Code,  sec- 
tion 1012.— People  T.  Ghadwiek  (CaL  App.), 
87  Pac  384. 

Fob  AiiTH(sinBs  nunc  Oxhb  Bijont 
Bee  87  Cent.  Dig.,  eola.  814,  815,  S 

vul  amendkeite: 

I  186.  jBUtntmr  Frorlstasii. 

[a]  Criminal  Code,  section  S73,  which  di- 
rects that,  where  the  accused  is  Indicted 
under  a  wrong  name  and  he  gives  his  true 
name  when  arraigned,  it  shall  be  entered  on 
the  minutes  and  the  prisoner  tried  under  his 
true  name,  is  not  in  conflict  with  Constitu- 
tion, article  1,  section  8,  providing  that  the 
accused  is  entitled  to  a  presentment  hj  a 
nand  jury  before  be  can  be  put  on  his  triaL 
People  T.  Eell7,  6  CaL  210. 

Fob  Adthobfiies  ntou  Othkb  States: 

See  27  Cent.  Dig.,  cols.  815,  816,  g  603. 

§  136.  Indictment. 

[a]  Where  the  grand  jury  presented  a  true 
bill  against  defendant  for  perjury  on  a  peti- 
tion for  letters  testamentary,  but,  after  retir- 
ing for  further  deliberation,  and  on  the 
same  day,  they  returned  into  court,  changing 
the  indictment  found  to  conform  to  the  fact 
that  the  petition  in  the  probate  proceedings 
called  for  letters  of  administration  with  the 
will  annexed,  on  which  amended  indictment 
defendant  was  arraigned  and  tried,  there 
was  nothing  of  which  defendant  could  com- 
plain,  he  not  having  been  arraigned  on  the 
indictment  before  amendment,  unce  sneh  a 
mistake  may  be  corrected  at  any  time  before 
the  prisoner  has  pleaded  and  the  jury  been 
discharged.— People  v.  Bodley,  131  Gal  240, 
63  Pac.  351. 

Fob  Authobities  pboh  Otheb  States: 

See  27  Cent  Dig.,  eola.  818-830,  Sg  605- 
615. 

§  187.  Information. 

[a]  If  committing  magistrate  should  give 
offense  shown  by  depositions  a  wrong  desig- 
nation in  bis  order  of  commitment,  district 
attorney  may  charge  it  correctly  in  the  in- 
formation; and,  if  he  should  fail  to  discover 
and  correct  the  mistake  before  filing  an  infor- 
mation, he  may,  by  leave  of  court,  correct  it 
subsequently  by  withdrawing  the  first  infor- 
mation and  filing  an  amended  one,  without 
first  being  required  to  go  through  the  vain 
form  of  a  trial  and  acquittal  before  making 
the  amendment. — ^Nicholas,  £x  parte,  91  Cel. 
640,  28  Pac.  47. 

[b]  Where  an  information  against  a  defend- 
ant for  murder  contained  a  charge  of  prior 
conviction  of  murder,  and  alleged  that  it  had 
not  been  reversed,  annulled,  or  set  aside,  but 
it  appeared  by  the  evidence  that  the  offense 

Oal.  DifMt,  ToL  8—179 


had  been  pardoned,  and  the  only  thing  done 
by  the  court  in  regard  to  it  was  to  permit  the 
prosecution,  with  the  consent  of  the  defend- 
ant, to  withdraw  that  part  of  the  charge,  no 
error  of  the  court  is  shown.— People  T.  Ak 
Lee  Doon,  97  CaL  171,  31  Pac.  933. 

[e]  A  new  information  filed  after  the  sus- 
taining of  a  demurrer  to  the  original  infor- 
mation is  not  invalidated  by  the  fact  that  it 
is  Btyled  an  "amended  information." — Pea- 
^e  T.  Lee  Look,  143  CaL  £16,  76  Pfte.  1028. 

[d]  An  information  which  charges  two 
offenses  cannot  be  amended  after  the  taking 
of  defendant's  plea,  without  a  new  arraign- 
ment and  plea  to  the  amoDded  informatioil.— ■ 
People  V.  Clement,  35  Pac.  1022. 

Fu  Adthobitibs  raojc  Otheb  States  i 

Bee  27  Cent  Dig.,  cola.  830-886,  §§  616- 
628. 


IZ.  I8SUB8,  FBOOP  AMD  VABIANOB. 

MATTERS  TO  BE  PBOTED,  |  186. 
  SURPLUSAGE,  |  189. 

EVIDENCE  ADMISSIBLE  UNDER  1?LEADIK08,  | 
140. 

TARIANCE  BETWEEN  AliLEQATIONS  AND 
PROOF,  I  141. 

  DESIGNATION  AND  DESCRIPTION  OP  AC- 
CUSED OR  OTHEB  PERSONS,  |  142. 

  PRINCIPALS  AND  ACCESSORIES,  |  148. 

  DESCRIPTION  OF  PBOFERTT,  |  144. 

  ALLEGATIONS   AS   TO   OWITEBBHIP  OB 

POSSESSION,  I  145. 

  PROPERTY  OF  CORPORATIONS,  |  148. 

  TIME  OP  OFFENSE,  i  147. 

  MODE  OR  MEANS  OF  OOHUITTXNa  OV- 

FENSE,  I  146. 

  DESCRIPTION  OF  WBITTEN  OB  PRINTED 

MATTER.  I  149. 

  MATTERS  ALLEGED  TO  BB  UNXHOMTH  TO 

GRAND  JURY.  |  150. 


$  1S8.  Matters  to  bd  Proved. 

[a]  The  ^lea  of  not  guilty  pi^ts  in  bene  the 
averment  m  the  indictment  of  the  place 
where  the  crime  was  committed,  and  imposes 
on  the  prosecution  the  necessity  of  proving 
the  locus  delietL — ^Peoide  t.  Bevins,  62  CaL 
470. 

Fob  Authobities  tbom  Otheb  States: 

See  27  Cent  Dig.,  eels.  841-851,  SS  527- 
634. 


S  139.    Surplusage. 

[a]  Every  fact  or  circnmstance  necessary  to 
constitute  the  crime  charged  must  be  alleged 
and  proved,  and  an  allegation  otherwise  not 
essential  may  become  material,  and  must  be 
proved  in  all  eases  when  descriptive  of  the 
identity  of  that  which  is  necessary  to  the 
charge;  but  the  allegation  of  a  fact  or  cir- 
cumstance not  legally  essential  to  the  charge 
is  mere  surplusage,  and  may  be  disregarded. 
People  V.  Handley,  100  CaL  370,  34  Pac.  858. 
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Foe  Authobitrs  rou  Otheb  States: 

See  27  Cent.  Dig.,  eoli.  846-847,  |  631. 

$  140.  Evidfliica  AdmlMlttto  midar  Plead- 
ings. 

Ta]  Where  the  information  charged  the 
offense  to  have  been  committed  on  or  about 
the  thirty-fii^t  day  of  December,  1801,  and 
before  the  first  day  of  May,  1892,  proof  of 
a  bill  receipted  by  the  defendant  March  7, 
1892,  is  properly  admitted  under  the  plead- 
ings upon  the  offer  to  show  that  the  money 
receipted  for  was  never  accounted  for  or  paid 
over,  and  that  it  was  part  of  the  sum  charged 
in  the  information. — People  v.  Bidleman,  104 
Cal.  608,  38  Pae.  502. 

[b]  Under  an  indictment  charging  that  de- 
fendant, after  full  knowledge  that  a  felony 
bad  been  committed  by  L.,  did  willfully  then 
and  there  conceal  said  felony  from  the  mag- 
istrate, and  harbor  and  protect  said  L.  by 
aiding  and  assisting  her  in  escaping  from  the 
county,  and  by  harboring  and  protecting  her 
from  the  officers^  and  protecting  her  from  ar- 
rest and  puoishinent  for  the  commission  of 
said  crime,  but  containing  no  allegation  that 
L.  was  charged  with  a  felony,  the  submission 
to  the  jury  of  evidence  in  support  of  the 
charge  that  defendant  harbored  and  pro- 
tected L.  is  reversible  error. — People  Qar- 
nett,  129  CaL  364,  81  Pae.  1114. 

Foe  Authobities  feom  Otheb  States: 

See  27  Cent.  Dig.,  cols.  851-855,  {  635. 

S  141.  Varlaaee  Betweoi  Allegattou  and 
Proof. 

[a]  If  variance  does  not  change  sense  in 
any  way  it  is  not  material. — People  v.  Phil- 
lips, 70  Cal.  66,  11  Pac.  493. 

[b]  A  material  variance  between  the  proof 
and  the  information  arises  when  an  acquittal 
of  the  defendant  nnder  the  information  would 
be  no  bar  to  a  further  prosecution  for  the 
same  offense,  but  where  the  discrepancy  does 
not  affect  the  validity  of  the  information,  or 
prejudice  or  affect  the  substantial  rights  of 
the  defendant  in  his  defense,  the  variance  is 
immaterial.— People  v.  Arras,  89  Cal.  223,  26 
Pac.  766. 

Foe  Autbobities  raou  Otheb  States  : 

See  27  Cent.  Dig.,  cola.  856-895,  §§  636- 
574. 


I  142.  Designation  and  Daacrlptlaii  of  Ae- 
cnsed  or  Other  Persons. 

[a^  Although,  where  a  suit  is  brought  by  a 
corporation  to  enforce  its  rights,  it  must 
prove  its  legal  existence  if  controverted,  yet, 
in  case  of  a  public  prosecution  for  a  crime, 
where  the  corporation  is  not  a  party,  and  is 
merely  collaterally  introduced  as  being  in- 
tended to  be  prejudiced  by  the  commission  of 
the  crime,  it  is  sufficient  for  the  ^vemment 
to  prove  that  it  was  de  facto  organized  and 


acting  as  a  corporation. — ^People  t.  Hnghea, 
29  Cal.  257. 

[b]  Proof  of  existence  of  a  corporation  de 
facto  wUl  support  averment,  in  an  indictment, 
that  a  company  is  a  corporation. — People  t. 
Schwartz,  32  CbL  160. 

[o]  The  defendant  was  indicted  for  stealing 
an  article  from  "Samuel  F.  Merritt,"  and 
the  proof  showed  that  the  article  was  stolen 
from  "Stephen  F.  Merritt."  Held,  that  the 
variance  was  materiaL — People  t.  Hughes,  41 
Cal.  234. 

[d]  On  a  trial  for  larceny,  where  the  thing 
stolen  is  described  in  the  information  as  the 
property  of  "Sam  Sisler, "  and  the  evidence 
shows  that  the  owner's  full  given  name  is 
"  Samuel,"  there  ia  no  material  variance. — 
People  T.  Armstrong,  114  Cal.  670,  46  Pae. 
611. 

[e]  On  trial  for  larceny,  the  information 

stated  that  the  property  was  stolen  from  the 
"slaughterhouse  of  A.  Zimmermann,  and  L. 
Deffner,  copartners,  situated  about  two  miles 
east  of  the  town  of  St.  Helena."  The  evi- 
dence showed  that  the  firm  was  composed  of 
John  Zimmermann  and  L.  Deffner,  but  that 
there  was  no  other  butcher  in  that  neighbor- 
hood by  the  name  of  Zimmermann,  and  no 
other  ilan^terhonse  belonging  to  or  used  by 
the  firm  of  Zimmermann  ft  Deffner,  within 
■even  miles  of  St.  Helena.  Held,  that  the 
variance  was  immaterial. — ^People  t.  Main, 
114  Cal.  632,  46  Pae.  612. 

[f]  An  information  chargingthat  the  offense 
was  committed  on  Charles  Harris,  and  evi- 
dence that  his  true  name  was  Isaac  Crosaley, 
does  not  constitute  a  variance,  where  he  tes- 
tified that  the  former  name  was  the  one 
he  had  always  been  known  by  in  the  com- 
munity.—People  v.  Plyler,  121  CaL  160,  53 
Pac.  553. 

[g]  Jnnior  and  senior  are  no  part  of  a 
name,  however  commonly  employed;  and 
neither  the  omission  nor  the  insertion  of 
either,  contrary  to  what  would  be  deemed 
proper,  will  create  a  variance  or  otherwise 
injure  the  indictment  or  information. — Peo- 
ple V.  Oliveria,  127  Cal.  377,  59  Pac.  772. 

Foe  AtrTHoBiTiES  raou  Oth^  States: 

See  27  Cent.  Dig.,  cols.  859,  860,  §  539. 

§  143.   Principals  and  AcctssMlaB. 

[a]  One  indicted  for  a  crime  as  a  principal 
cannot  be  convicted  of  the  offense  charged  in 
the  indictment,  if  the  evidence  shows  that  he 
was  only  an  accessory  after  the  fact. — People 
V.  Gassaway,  28  Cal.  404. 

[b]  One  indicted  for  a  criminal  offense  as 
principal  cannot  be  convicted  on  evidence 
showing  that  he  was  merely  an  accessory 
before  the  fact. — ^People  v.  Trim,  39  Cal.  7S. 

[c]  Under  an  indictment  for  murder  the 
defendant  cannot  be  convicted  as  aecenory 
after  the  fact.— People  t.  Keefer,  65  CaL  23l 
3  Pac.  818. 
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Tat  Ammxaaa  nov  Othbb  Statu: 

Bee  27  Oeat  Dig.,  eola.  860-865;  {J  640' 


§  144.   Description  of  Property. 

[a]  A  TBriance  as  to  the  sex  of  tlie  animal 
enarged  to  be  stolen  is  immaterial. — Poojln 
V.  Pico,  62  CaL  SO. 

[b]  Indictment  for  obtaining,  ander  false 

Eretenses,  a  promissorj  note  alleged  to  have 
een  executed  by  the  person  defrauded  is  not 
SBstained  by  evidence  abowing  that  the  note 
was  jointly  executed  by  Mm  and  another.— 
People  r.  Xteed,  70  Cal.  529,  11  Pae.  676. 

[c]  Where  there  is  no  variance  between  the 
allegations  and  the  proof  as  to  portions  of 
the  property  described  in  the  information,  a 
variance  as  to  a  particular  piece  of  property 
is  in  no  way  fatal  to  a  judgment  of  convie- 
tion. — People  v.  Martin,  102  Cal.  558,  36  Pae. 
952. 

[d]  Where  experts  testified  that  a  cheek  de- 
fendant was  charged  with  forcing  was  signed 
by  the  name  charged  in  the  indictment,  and 
the  jury  so  found,  a  conviction  will  not  be 
reversed  on  apppeal  on  the  ground  of  vari- 
ance, though  the  name  appearing  thereon 
might  be  deciphered  slightly  differently.— 
People  V.  Oubridge,  56  Pac.  442. 

Foe  AvTaoRims  fboh  Othek  States: 

See  27  Cent  Dig.,  cols.  884-887,  §§  557- 
66X 


I  145.   AnegattoDs  aa  to  Ovnardiip  or 

PonsHlon. 

[a]  On  a  prosecntion  for  robbery,  the  fact 
that  the  property  alleged  to  have  been  stolen 
did  not  in  its  entirety  belong  to  the  person 
named  in  the  indictment  as  owner  is  not 
such  a  variance  as  to  prevent  a  conviction. — 
People  V.  Clark,  106  Cal.  32,  39  Pae.  52. 

[b]  Husband's  possession  of  wife's  prop- 
erty and  payment  of  taxes  sufficiently  support 
allegation  of  ownership  in  him. — People  v. 
Coyne,  116  Cal  297,  48  Pae.  218. 

Fob  AuTHcniTiis  tbou  Othb  States: 

See  27  Cent  Dig.,  cols.  887-891,  $§  662- 
572. 

{  146.  Property  of  Ooiporationa. 

[a]  If  a  party  Is  indicted  for  stealing  the 
property  of  a  corporation,  it  is  sufficient  for 
the  prosecution  to  prove  that  the  company  is 
a  corporation  de  facto,  doing  business  aa 
such. — People  v.  Barric,  49  Cal.  342. 

[b]  On  indictment  for  stealing  property  of 
a  eorporati'.'-D,  it  is  sufficient  to  prove  it  to 
be  a  de  facto  corporation,  doing  business  as 
such,— People  v.  Barric,  49  Cal.  842. 

[e]  An  averment  in  an  indictment  for  em- 
bezxlement  that  the  funds  were  those  of  a 
corporation  ia  supported  by  proof  that  it  waa 


a  corporation  de  facto. — People  v.  Leonard, 
106  Cal.  302,  39  Pae.  617. 

I  147.   Time  of  Offenae. 

[a]  Crime  charged  to  have  been  committed 
on  or  about  .Tune  6th  may  be  shown  to  have 
been  committed  on  following  day,  if  beiore 
indictment.— People  v.  Sheldon,  68  CaL  437, 
9  Pac.  457. 

[b]  The  proof  need  not  show  that  the  of- 
fense was  committed  on  the  day  named  in  the 
indictment. — People  v.  Squires,  99  Cal.  327, 
33  Pac.  1092. 

[c]  Where  the  state  on  a  prosecution,  after 
giving  evidence  of  several  acts  occurring  at 
different  times,  selects  one  of  them,  de- 
scribed by  reference  not  to  time,  but  to  other 
things  happening  at  the  same  time  as  the 
crime  for  which  defendant  is  being  prose- 
cuted, it  is  proper  to  instruct  that  the 
prosecution  had  made  out  its  case  if  it  estab* 
lished  the  crime  so  described  as  having  been 
perpetrated  on  any  day  within  three  years 
prior  to  the  filing  of  the  information. — People 
T.  Allen,  144  Cal.  298,  77  Pae.  948. 

Tom  AuTHOBiTiES  noH  OTHn  States: 

See  27  Cent  Dig.,  cola.  868-870,  {  648. 

§  148.   Mode  or  Means  of  Committing 

Offense. 

[a]  Under  an  information  charging  a 
county  clerk  with  omission  and  refusal  to 
pay  over  moneys  to  his  successor,  he  cannot 
be  convicted  for  failure  to  pay  the  moneys 
to  the  county  treasurer. — People  v.  Hamilton, 
103  Cal.  488,  37  Pac.  627. 

Fob  AuTHOBinES  ntou  Otheb  States; 

See  27  Cent.  Dig.,  cols.  871-873,  §  550. 

§  149.  Dewadption  of  Written  or  Fiinted 

Matter. 

[a]  In  the  copy  of  the  forged  instrument 
set  forth  in  an  indictment  for  forgery,  a  word 
was  spelled  "shipped,"  and  in  the  instrument 
offered  in  evidence  as  the  original  the  same 
word  is  spelled  ' '  shiped. ' '  Variance  was  not 
such  as  to  exclude  the  instrument  from  the 
jnry.— People  v.  Cummings,  57  Cal.  88. 

[b]  Variance  between  letter  pleaded  and 
proof  not  altering  sense  of  letter  is  immate- 
trial.— People  v.  Tonielli,  81  Cal.  279,  22  Pae. 
678. 

Fob  Adthorities  from  Other  States  : 

See  27  Cent  Dig.,  cols.  892,  893,  §  573. 

§  160.   Matters  Alleged  to  be  Unknown 

to  Orand  Jnry. 

[a]  Where  indictment  alleges  that  burglar- 
ized house  belonged  to  unknown  man,  proof 
that  it  belonged  to  a  woman  is  not  material 
variance.— People  T.  White,  116  Cat  19,  47 
Pac.  771. 

Fob  AiTTHOBmES  raoii  Otheb  States: 

See  27  Cent  Dig.,  eols.  893-805,  $  574. 


Digitized  by  Google 


S8S2 


INDICTMENT  AND  INFOEMATION,  X,  §§  151-157. 


Z.  CONVIOnON  OF  OFFENSE  XNOLITDED 
IN  OKABOE. 

CONVICTION  OF  HIGHEST  DEGREE  ON  INDICT- 
MENT NOT  SPECIPTINO  DEGREE,  |  151. 

BUFPICIENCY  OP  CHARGE  OP  LESSER  OF- 
FENSE, I  153. 

LESSER  GRABS  OB  DEGRE^  OF  OFFENSK 
CHARGED,  t  158. 

  DEGREES  OF  ASSAULT,  |  154. 

  DEGREES  OF  HOMICIDE,  |  155. 

  DEGREES  OF  LARGENT,  t  156. 

ATTEMPT  TO  COMMIT  OFFENSE  CHARGED— 
RAPE,  S  157. 

DIFFERENT  OFFENSES  INCLUDED  IN  OFFENSE 
CHARGED,  I  158. 

  CHARGE  OP  BURGLARY,  f  159. 

  CHARGE  OF  BOBBEST,  |  160. 


j  ISl.   Convlcti<m  of  Highest  Degree  on  In- 
dictment not  Specifying  Degree. 

[a]  Ad  information  charging  burglary  with- 
out Bpecifying  the  de^ee  charges  both  de- 
grees, and  a  verdict  for  either  is  proper. 
People  V.  Barnhart,  59  Cal.  381. 

[b]  An  indictment  for  murder  in  the  stata- 
tory  form  will  support  a  eonriction  of  murder 
in  the  first  degree. — ^People  t.  De  La  Conr 
Soto,  63  Cal.  165. 


{  152.  Suffldaney  of  Oliug*  ti  Lesser  Of* 

fense. 

[a]  Under  an  indictment  for  an  aaeault  to 

commit  murder,  a  coDviction  of  an  assault 
made  with  a  deadly  weapon  to  do  bodily 
harm  cannot  be  supported,  unless  it  suffi- 
ciently appear  upon  the  face  of  the  in- 
dictment that  the  assault  was  made  with  a 
deadly  weapon. — ^People  t,  ifurat,  45  Cal. 
281. 

[b]  Under  a  verdict  finding  defendant  gailty 
ef  an  assault  with  a  deadly  weapon,  the  pros- 
ecution being  based  on  an  information 
charging  him  with  assault  with  intent  to 
murder,  but  failing  to  charge  that  the  assault 
was  with  a  deadly  weapon,  the  court  has  no 
jarisdietion  to  enter  judgment  against  de- 
fendant for  an  assault  with  a  deadly  weapon, 
though  the  verdict  for  such  crime  was  found 
under  an  erroneous  instruction  requested  by 
him.— People  t.  Amett,  126  Cal.  680,  59  Fae. 
204. 

[e]  A  defendant  cannot  be  convicted  Of  an 
assault  with  a  deadly  weapon  under  an  in- 
dictment for  an  assault  with  intent  to  com- 
mit murder,  which  does  not  charge  that  the 
assault  was  made  with  a  deadly  weapon.— 
People  T.  Amett,  126  CaL  680,  59  Pac.  204. 

Fob  Authorities  Feom  OTHsa  States: 

See  27  Cent.  Dig.,  cols.  699-902,  §§  580, 
581. 

I  153.  Lesser  OnUto  or  Decree  of .  Offense 

Charged. 

[a]  Under  indictment  which  charges  de- 
fendant      principal,  fco  cannot  be  fetmd 


guilty  if  the  eviilonce  shows  him  to  have 
been  an  accessory  before  the  fact. — People  v. 
McQungill,  41  Cal.  429;  People  v.  Trim,  39 
CaL  75. 

For  Adthobitiks  Tbou  Otrxr  Statbb: 
See  27  Cent.  Big.,  eols.  908-917,  SS 
595. 

I  154.   Degrees  of  Assault. 

[a]  An  indictment  for  assault  with  intent 
to  kill  or  murder  supports  a  conviction  of 
assault  with  intent  to  wound  or  do  bodily 
harm  or  injury. — People  t.  Con^eton,  44  CaL 
92. 

[b]  On  one's  indictment  for  assault  with  in- 
tent to  murder,  it  is  error  to  instruct  the 
jury  that  if  they  find  him  guilty,  they  must 
convict  him  of  the  offense  charged. — People 
T.  Fine,  53  Cal.  263. 

[c]  Upon  an  information  for  an  assault 
with  a  deadly  weapon,  defendant  may  be 
convicted  of  a  simple  assault. — ^People  v. 
HoUand^  59  Cal.  364. 

{d]  Under  information  ehai^ng  assault  to 
murder,  aeeused  may  be  convicted  of  assault 
with  deadly  weapon. — ^People  t.  Bentley,  75 
Cal.  410,  17  Pae.  436. 

[e]  A  charge  of  "assault  with  intent  to  '. 
commit  rape"  does  not  include  the  offense  of  ' 
"assault"  where  the  prosecutrix  was  under 
the  age  of  consent,  and  her  willingness  was  . 
fully  established. — ^People  v.  Gomez,  118  CaL 
326,  50  Pac.  427. 

[f]  Assault  with  intent  to  ravish  held  to 
embrace  a  simple  assault,  of  which  the  jury 
might  convict  defendant. — People  v.  Qreen 

(CaL  App.),  82  Pac.  544.  . 

§  166.   Degrees  of  Homicide. 

[a]  A  verdict  for  any  degree  of  homicide 
may  be  sustained  by  an  in^ctment  for  mur- 
der in  the  first  degree. — People  v.  Dolan,  9 

CaL  576. 

[b]  Under  an  information  for  murder, 
charging  the  offense  in  the  language  of  the 
statute  defining  it,  the  defendant  may  be  con- 
victed of  murder  in  any  degree. — People  t. 
De  La  Conr  Soto,  63  Cal.  165. 

[c]  Upon  indictment  charging  murder,  con- 
viction for  voluntary  or  inTolontary  man- 
slaughter is  proper. — People  t.  Peame,  118 
Cal.  157,  50  Pac.  376. 

§  156.   Degrees  of  J*axcmy. 

[a]  A  conviction  of  petit  larceny  may  be 
had  under  an  information  for  grand  larceny. 
People  T.  IfcElroy,  116  CaL  583,  48  Pae.  718. 

I  157.  Attempt  to  CoDinlt  Oflttise  Ohaiged 

— ^Bape. 

[a]  Under  Penal  Code,  seetien  IISO,  on  an 
information  charging  rape  en  a  female  under 
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dzteea  yean,  defendant  maj  be  eonvicted 
of  an  attempt  to  eommit  iK>e*— People  t.  All 
Long  (Cal.  App.),  83  Pae.  298. 

Fob  AuTHoamiB  Rune  Othjb  Stavu: 

See  27  Ceat  Dig^  eols.  917-920,  |}  B98- 


XL  WAIVES  OF  DEFECTS  Ain>  OBJEC- 
TIONS AJn>  AIDEB  BT  TEBDIOT. 

WAPTEB,  I  181. 

—  OBJECTIONS    BELATITB    TO  INDOBSK- 

MEKTS  OR  SIONATURES,  |  163. 
JUDEB  BT  VERDICT,  f  1B8. 
  DEPE0T8  OURED.  1 


I  158.  Different  Oflensee  Included  In  Offom 
Oharged. 

ia]  Defendant  nunr  be  found  gnil^  of  anj 
^ense  necessarily  Included  in  that  eharged 
in  the  indictment.— People  t.  Davidaon,  ff 
Cal.  133. 

[b]  Defendant  cannot  be  convicted  of  crime 
not  charged  in  information  under  which  he 
is  tried.— People  t.  Maorin,  77  CaL  439,  19 
Pae.  832. 

Ton  AtTTBouTiK  Taox  Otheb  Staiu: 

See  27  Cent.  Dig.,  cols.  920-930,  §|  604- 
621. 


§  169.   Charge  of  BorglarT. 

[a]  Larceny  is  not  included  in  burglary  like 
manslaughter  in  murder,  within  the  meaning 
of  section  424  of  the  Criminal  Practice  Act, 
which  provides  that  a  defendant  may  be  con- 
victed of  an  offense  included  in  that  with 
which  he  is  charged. — ^People  v.  Oamett.  29 
CaL  622. 

[b]  Conviction  for  larceny  cannot  be  had 
under  information  for  burglary.  Former 
crime  is  not  included  in  latter. — ^People  T. 
Curtis,  76  CaL  58,  17  Pae.  941. 

{  160.   Charge  of  Bobbery. 

[a]  Under  an  indictment  for  robbery,  tiie 
jury  may  find  accused  guilty  of  larceny.— 
People  V.  Jones,  53  Cal.  58. 

[b]  An  indictment  or  information  for  rob- 
bery must  aver  every  fact  necessary  to  con- 
stitute larceny  and  more;  and  therefore  a 
defendant  under  indictment  or  information 
for  robbery  may  be  convicted  of  larceny. — 
People  V.  Nelson,  56  Cal.  77. 

[c]  Upon  information  for  robbery,  grand 
larceny  may  be  found. — ^People  v.  Churoh, 
116  CaL  303,  48  Pac.  125. 

[d]  On  a  prosecution  for  robbery  and  a 
former  conviction  of  petit  larceny,  wherein 
the  evidence  showed  that  the  prosecuting  wit- 
ness was  taken  by  the  neck,  struck  in  the 
face,  and  kicked,  and  his  watch  and  money 
forcibly  taken  from  him,  failure  of  the  court 
to  iuBtruct  the  jury  of  its  own  motion  that, 
under  the  information,  they  might  find  de- 
fendant guilty  of  grand  or  petit  larceny,  was 
not  error,  the  instructions  of  defendant  be- 
ing on  the  theory  that  he  was  guilty  of  rob- 
bery or  not  guilty. — People  ▼.  WilsoB,  1S5 
Cal.  331,  67  Pac.  322. 


§  161.  Waiver. 

[a]  An  objection  to  an  information  beeanse 
it  failed  to  allege  that  the  acta  done  by  de- 
fendant were  done  "contrary  to  the  .  .  .  . 
force  and  effect  of  the  statute  in  such  cases 
made  and  provided,"  as  required  by  law 
(Pen.  Code,  see.  951),  cannot  be  raised  by 
motion  in  arrest  of  judgment, — People  t, 
Taylor,  119  CaL  113,  61  Pae.  37. 

[b]  An  information  alleged  that  "defendant 
is  accused  of  the  crime  of  petit  larceny, 
after  a  prior  conviction  of  petit  larceny  com- 
mitted as  follows:  That  on  a  certain  day,  by 
a  judgment  of  the  police  court  of"  a  desig- 
nated city,  defendant  "was  convicted  of 
the  crime  of  petit  larceny,  committed  as  fol- 
lows": That  defendant  in  the  designated 
city  "did  willfully  and  unlawfully  take, 
steal  and  carry  away  one  set  of  single  har- 
ness, etc.,  the  personal  property  of  B.,  and  of 
the  value  of  fifteen  dollars,  lawful  money 
of  the  United  States."  The  information  then 
charged  the  commission  of  a  second  offense. 
Defendant  demurred  on  grounds  relating 
wholly  to  the  second  offense,  and  confessed 
the  prior  conviction.  Penal  Code,  section 
960,  provides  that  no  information  is  insuffi- 
cient, nor  can  the  trial  judgment  or  other 
proceeding  thereon  be  affected  by  reason  of 
any  defect  in  the  matter  of  form  which  does 
not  prejudice  the  substantial  rights  of  de- 
fendant. Section  1258  declares  that,  after 
hearing  of  an  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors, 
and  section  1004  declares  that  neither  a  de- 
parture from  the  form  or  mode  prescribed  in 
respect  to  any  pleading  shall  render  it  in- 
valid, unless  it  has  actually  prejudiced  de- 
fendant. Section  1012  provides  that,  when 
the  objections  mentioned  in  a  certain  other 
section  appear  on  the  face  of  the  information, 
they  can  only  be  taken  by  demurrer. 
Held,  that  in  the  absence  of  any  demurrer 
specifically  attacking  the  portion  of  the  in- 
formation charging  prior  conviction,  the  in- 
formation was  sufficient.— People  t.  ifatns- 
zewski,  138  Cal.  533,  71  Pac.  701. 

[e]  Where  an  information  substantially 
charged  the  crime  of  robbery  in  the  language 
of  the  code  defining  it,  and  no  objection  was 
made  either  by  demurrer  or  motion  in  arrest 
of  judgment,  defendant  conld  not,  after  sen- 
tence and  on  a  writ  of  habeas  corpus,  be 
heard  to  say  that  no  offense  was  charged. — 
Myrtle,  In  re  (Cal.  App.),  84  Pae.  335. 

F»  Atjthobitibs  Fbou  Otbkb  Statis: 

See  27  Cent.  Dig.,  eoll.  984-943,  §§  628- 
638. 
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i  162.   Objeettoiu  B^tl-ra  to  bidozw- 

ments  or  Signatures. 

[a]  The  objection  that  an  indietmeiit  ii 
not  signed  or  indorsed  tbe  foreman  of  the 
grand  Jury  must  be  raised  by  a  motion  to 
set  it  aside.  Going  to  trial  on  a  plea  of  not 
guilty  waives  the  defect.— Feopl*  t.  John* 
ston,  Ifi  GaL  649. 

S  163.  Alder  "bf  V«rdiet. 

[a]  If  an  indictment  charges  any  offense, 
as  an  assault,  the  court  cannot  arrest  tbe 
judgment  on  the  ground  that  the  facts  stated 
in  the  indictment  do  not  constitute  a  public 
offense,  even  ii  judgment  ie  pronounced  for  a 
higher  offense. — ^PeopI*  Swenion,  49  CaL 
388. 

Fm  AtrraoBiTns  Tmu  Othxb  Statks: 

Bee  27  Cent.  Dig.,  colik  948-962,  $8  639- 
656. 

S  164.   Defecto  Omed. 

[a]  An  indictment  must  state  the  facts  eon- 
stituting  the  offense,  and  defects  are  not 
eared  by  verdict. — ^People  Wallace,  9  Gal. 
30;  People  v.  Cox,  9  Cal.  32. 

Fes  ADTHOBims  noH  Othbb  States: 

See  27  Cent.  Dig.,  cola.  944-955,  §§  640- 
650. 

INDIGENT  ORIBIEINAL& 

UaUllty  of  conntr  for  feet  of  attorMy  ivpelBted 
to  dsfuUL   8m  OosU,  I  10ft. 

INDIGENTS. 

Bm  PaaptTs. 

INDIGNITT. 
■•e  Oraeitr;  iiontflcatiim. 

INDIBECT  TAXATION. 

Bm  Ueeusi;  Taaatlwi. 

INDISPENSABLE  PARTIES. 

Bm  xefeieaees  nader  Kseinary  ParUss. 

INDISPXTTABLE  PBESUHPTI0N8. 

Bm  Erldnea,  IL 

INDIVIDUAL  FRANCHISE. 

BfgU  of  eorporatlen  to  aoanirn.   See  Oerpontton^ 

i  826. 

INDIVIDXTAL  INTEREST. 

lUdlvldBat  feeaafit  to  corpo»t«  officor  tiom  eoxpolBt* 
taslnsii.   Bee  Ooipozations.  {  S04. 


AS   aUqaallfjiac   ■xsentoxa.    See   Bneaton  aal 

Administrators,  |  17. 
IHsqasUfTlBf  Judge.    Set  Jttdges,  ||  St-S7. 
Of  dtr  offlcsrs  la  ettr  eontraets.    Sm  Manlelpal 

Oorporsttons,  |  81. 
OoslUct  of  parUMrgUp  and  Indfrtdnal  Interest  8m 

PutaenUp,  |  36. 
Fowsr  conplBd  vith  an  Intonsk   8m  Powers,  |  9. 
Of  aceat  In  transactions  wltb  prladpaL   Sm  Pila- 

dpal  aad  Afsnt,  |  88, 
Tetrtaatloa  of  sgsney  eonplod  «ttk  tatsnst  Sn 

Principal  aad  Aceat,  ||  14,  18. 
As  alfeetlas  oempeteaer  af  wttnass.   8m  WltaiiSii, 

n,  B.  '  t 

Bffeet  oa  erediblUty  tt  wttaeis.   Sm  mtaenes,  IS 

810418. 

INDIVIDUAL  LIABILTTV. 
Of  stati  oileen  far  eflkdal  aets.   Sm  Oaliferala,  | 

88. 

INDIVISIBLE  OONTRAOTa 

8m  BaUxe  aad  SerexaUe  OoBfeiaalSL 

INDORSEMENT. 

AsslcBBieat  of  vrttiac  by.    8m  Asslcnaents,  |  89. 
Of  eoauMrdal  paper.   8m  BUls  and  Kotos,  i|  108- 
117,  188. 

Of  UUs  ef  lading.   Sm  Oanlors,  |  16. 

HsMBsitr  Uat  names     witasssM  1w  ladOTMd  tta  la-  ^ 
dletment  ox  InfoimaUim.   Bm  Oriadntf  Lav,  |  f 
310;  IndietBunt  aad  Xafeimttlea.  I  88. 

On  Indictments.   Bm  ladlctmeat  aad  Zatetmatloa.  |  > 
22. 

Construction  of  indoiMments  OB  polialM  at  lasax- 

•aeo.   8m  iBsnraaM,  |  S7. 
On  poUojr,  waMag  (ezfsttaxa.   8m  lasanaee,  | 

120. 

Oa  dTll  proeess.   Bm  Pioeass,  |  11. 
Of  records.   Bm  Beeords,  |  6. 

INDORSEMENT   BEFORE  DELIV- 
ERY. 

Sm  Bills  aad  Hotas.  T,  A. 

INDORSEMENT  FOR  OOLLEOTION. 

Bm  Bills  and  Vote*,  I  114. 

INDORSEMENT   FOR  TRANSFER. 

Sm  BIIU  and  Botes,  V,  8. 

INDORSEMENT  IN  BLANK. 

8m  Bills  and  Notos,  ||  118-118. 

INDUCEMENT. 

AdmlsilbUitr  of  confession  proeaxed  by.   Sm  Ocba- 

Inal  Lav,  I  266. 
HRtters  of  Indneemeat  la  erlmlasl  plsadlag.  Sm 

Xndletmeat  and  Inf  omatloa,  |  68. 
In  complaint  for  Ubel  or  slaader.   Sm  Ubal  aad 

Slander,  1  86. 
Pleading  mstlar  ef  ladaoemeat   ie»  PleadlBft  I 

86. 
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INDUOINa  BBEAOH  OF  OOMTBAOT. 

BcU  vt  MtloA  f<Hr.   8m  AoUob,  |  S. 

INDUOIKa  BREACH  OF  DUTT. 

▼•liditr  of  contZMt  *"**r'"t  Imuk  of  datjr.  8m 
OoBtneU,  I  77. 

INDTTOINa  HAST7  TBAN8FSB. 

Am  fnnd  snldlni  dMd.   8m  Doodi.  |  69. 

INDUOZNG  TBESPASS. 

ToUdltj  of  eontneU  iBdmdiif  tnipMl.   8m  On- 
ttMU,  i  88. 

INDUSTRIAL  SGHOOL& 

8m  Boformatozlei. 

INEBRIATE  ASYLUMS. 

Sm  Asylsms. 

INEBRIETY. 

8m  QmakoniMM. 

INEFFECTUAL  APPEAL. 

BSMt  Of.   8M  AwfH       Bmn,  |  81B. 

INEFFECTUAL  CERTIORABL 

Vofnul  «t.   8m  Oertlenil,  i  S. 

INEFFECTUAL  INJUNCTION. 

Bofml  of.   8n  lajBitotloii,  I  88. 

INEFFECTUAL  MODIFICATION. 

Bofuil  of.    8m  Apptol  and  Brror,  i  1888. 

INEFFECTUAL  PROHIBITION. 

BottiMl  of  vrtt  of  proUMtlon  irhen  laottootoal  a 
■ot  bonelleUI.    8m  FioUUUos,  |  87. 

INEFFECTUAL  REHEARINa. 

Bofnnl  of.   8m  Appeal  and  Brot.  I  1047. 

INEFFECTUAL  REVERSAL. 

Bofofal  of.    8m  Apptil  and  Srm,  H  1878-1408. 

INEFFECTUAL  VACATION  OF 
JUDGMENT. 

Btfsnl  itf.   8m  i«poaI  and  Brror,  i  1468, 

INEVITABLE  ACCIDENT. 

Blgbt  of  action  for  InJnTy  from.    8m  AettOB,  |  18. 
LlibUlty  of  canier  for  lajnxp  to  paaaangar  Iron. 
6m  OazrlMi,  {  101. 


Aa  axeiiM  for  aonpoitermaBM  of  eoBtrael. 

Oontractt,  |  228. 
Bl(bt  to  damagM  f«  iBjniioi  froau   8m  Daiaafti, 

I  8. 

UaUUtr  far.   8m  VogUcoBM,  |  84. 


INEXPERIENCED  EMPLOYEES. 

Dntr  of  mutor  to  laftmot.   8m  Maatar  and  8or> 

▼ant,  I  39. 

Aaanmptlon  tf  xUk  I17.   8m  Ibator  and  SorraBt^ 

i  86. 

INFANTS. 

Znclada  poraono  not  of  fall  ago;  tholr  il^ts  and 
dlMbUltlM  In  ganaral;  Jndidal  control  and  pro- 
tection of  their  pfiiona  and  propar^j  and  lagil 
procMdinga  affootlag  tlMtn. 

L  IN  GENERAL,  §§  1-6. 

n.  CUSTODY  AND  PEOTECTION,  §§  7-9. 

in.  PROPERTY  AND  CONVEYANCES,  |§ 
10-23. 

IV.  CONTBACTS,  TOBTS  AND  CBZMISS, 
§§  24-35. 

V.  ACTIONS  BY  OB  AGAINST,  %%  3C-57. 

8m,  alao,  Adoption;  Baitudi;  Guardian  and  Ward; 

Parent  and  OUld. 
Infancy  of  defendant  at  ground  for  abataaent  of 

ttilt.    See  Abatement  and  BevlTal,  |  48. 
Adoption  of  infant!.    Sm  Adoption. 
Bight  to  ecqoire  tlUe  by  adverM  peaaaaalou  ataiaH. 

Sm  AdrerM  Poawaelon,  I  S3. 
PollM  power  to  ragnlate  oecnpatlona  of  eUUraa. 

8m  OniaUtBtloaal  Lav,  I  108. 
▼alidltp '  of  law  pmhlUtlBg  amplermoit  of  tSbO- 

dran.   8m  ConatttntlOBal  Iaw,  |  181. 
Sight  of  ehUdzon  to  letteri  of  admlnlstiatlen.  8m 

Ezeentore  and  Admlnlatratora,   I  86. 
Oare  required  of  drlvera  of  Tohlclee  to  avoid  Injur- 
ing children.    Sm  Hlgbirayi,  1  88. 
Liability  of  parent  for  anpport  of  luaane  child. 

See  Inaane  Peraona,  |  23. 
Effect  of  infancy  on  mnnlag  of  atatnte  of  UaUta. 

tiona.   See  LimlUtlona  of  Aetlona,  |  60. 
Oaro  EOftnlrad  to  anid  lajulag.   8m  -NegHgaaM, 

I  6. 

OMttrlhiitoEj  ntfiiftmM  oIL  8m  Vasllfanoo,  |  88. 
XmptttaUon  of  MgUgeoM  of  paraok  or  cattodlaa  to 

BhUd.   8m  Hatflgaaoo,  |  88. 
Oompatanep  aa  wltnaaaaa.   8m  Wttoaaaaa.  1  IS. 

I.  m  OENEBAIi. 

OOHPUTATION  OF  HINOBITT.  {  1. 
OAPAOITT  TO  EZEOUTB  POWEB  OF  ATXOBNBT. 

f  2. 

ESTOPPEL  IN  PAIS  OB  BT  JUDICIAL  PBOCRED- 

INOS,  i  8. 

EFFECT  OF  UABBIAOB  07  7BHALB  INFANT.  | 
4. 

EUANOIPATION  AND  EF7K0T  THEBEOF,  i  8. 
JDBISDIOTION  OT  00UBT8  OTEB,  I  6. 

•  §  1.  CkanpnUtloii  of  Wntaltr* 

[a]  The  time  of  one'a  minority  is  calculated 
from  the  first  minute  of  the  day  on  which  he 
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is  bora  to  the  flrst  mliint«  of  tbe  day  eorre- 
ipoading,  vhieh  eompleteB  the  period  of 
minoritj. — Oaaabl  t.  Sober,  6  Pac.  80. 

S  2.  Cftpwlt7  to  Ezecnte  Power  of  Attor- 
ney. 

[a]  A  power  of  attorney  from  an  infant 
to  sell  a  note  anthorizes  the  attorney  to 
Bell  and  transfer  the  same,  but  the  infant 
opoa  coming  of  age  may  disaffirm  or  ratify 
the  sale. — HastiBga  t.  DoUarhide,  24  CaL 
lOS. 

Won  Attthobities  Fboh  Other  States: 

See  27  Cent.  Dig.,  eols.  972-974,  §§  6-7. 

I  S.  Estoppel  in  Pais  or  by  Judicial  Pro- 
ceedings. 

[a]  Efltoppel  1b  pais  baa  no  application  to 
infants. — Mahoney  v.  Van  Winkle,  21  Cal. 
5S3;  Lackman  t.  Wood,  25  Cal.  147. 

[b]  Proceedings  in  a  probate  court  for  sale 
of  decedent's  real  property  to  pay  an  alleged 
false  claim  will  not  estop  the  minor  heirs 
of  decedent  to  dispnte  the  correetneBa  of 
the  administrator's  account  as  to  such  claim. 
Hill's  Estate,  07  CaL  238,  7  Pae.  664. 

Fob  AuTBOEims  Fbou  Otheb  States: 
See  27  Cent.  Pig.,  cols.  976,  977,  §  9. 

S  4.  Effect  of  Marriage  of  Female  Infant. 

[a]  Under  our  statates  the  disability  of  in* 
fancy  attaches  as  well  to  a  feme  covert 
under  age  as  to  a  feme  sole,  subject  only  to 
tbe  aet  of  1858,  page  108,  which  makes  mar- 
ried women  under  eighteen,  and  married  with 
the  consent  of  their  parent  or  guardian,  of 
full  and  lawful  age. — Magee  t.  Welsh,  18 
Cal.  155. 

Fob  Attthobities  Fkok  Other  States: 

16  L.  B.  A.  578,  note.    See,  also,  27 
Cent.  Dig.,  cols.  978-980,  §  11. 

$  5.  Emancipation  and  Effect  Thereof. 

[a]  A  father  may  emancipate  his  minor 
child,  and,  when  emancipated,  the  child  is 
freed  from  parental  control,  and  is  in  ^11  re- 
spects his  own  man. — ^Lackman  v.  Wood,  26 
Cal.  147. 

FOA  AuTBOBinBS  Fboh  Otbbb  States: 

See  27  Cent.  Dig.,  eols.  977,  978,  §  10. 

{  6.  Juxisdleti<ai  of  Courts  Over. 

ia]  The  district  courts  of  California  bare 
e  same  control  over  the  persons  of  minors 
and  their  estates  that  the  courts  of  chancery 
in  England  possess.  This  jurisdiction  is  con- 
ferred by  the  constitution,  and  cannot  be 
devested  by  any  legislative  enactmrnt,  and 
the  claim  of  exclusive  original  jurisdiction 


in  the  courts  of  probate  over  tbls  subject  ia 
unfounded.— Wilson  v.  Boacb,  4  Cal.  868. 

n.    OUSTODT  AMD  PBOTBOTION. 

S  7.  ProeeedlBgs  for  Onstody. 

I><tennln»tlMi  of  aattody  of  1>7  taabess  eocpns  pro- 
OMdiaci.    8m  HabMW  Oorpof,  |  34Va. 

[a]  Under  Statutes  of  1905,  page  44,  chap- 
ter 43,  sections  1,  2,  a  statement  in  a  peti- 
tion for  guardianship  of  a  child  held  insuffi- 
cient to  confer  jurisdiction  on  the  court  to 
award  her  custody  to  another. — ^Mnndell,  Ex 
parte  (Cal.  App.),  86  Pac.  833. 

Fob  Authobitibs  Fbou  Otheb  States: 
See  27  Gent.  Dig.,  eols.  986-000,  §  19. 

g  8.  Commitment  of  DeUnqnents  to  StBte 
School— Complaint  in  Proceedings  to 
Procure. 

[a]  A  complaint  for  the  commitment  of  a 
minor  to  the  state  school  under  Statutes  of 
1905,  page  806,  chapter  610,  section  2,  sub- 
section 1;  page  81,  chapter  84,  section  3. — 
Lewis,  Ex  parte  (Cal.  App.),  86  Pac.  996. 

[b]  Under  Statutes  of  1905,  page  806,  chap- 
ter 610,  section  2,  subsection  1,  a  complaint 
seeking  the  commitment  of  a  minor  to  the 
state  school  held  fatally  defective  as  con- 
cerned the  minor's  age. — ^Lewis,  Ex  parte 
(Cal.  App.),  86  Pae.  906. 

8  0.   Effect  oi  ManlBga  of  Foule  la- 

fant 

[a]  Marriage  of  a  minor  female  takes  her 
out  of  the  class  known  as  ' '  children  and 
minors"  under  Statutes  of  1005,  page  806, 
chapter  610,  section  2,  subsection  1,  and 
page  81,  chapter  84,  section  3,  providing  for 
the  commitment  of  delinquent  and  depend- 
ent minors  to  the  state  schooL — ^Lewis,  Ex 
parte  (CaL  App.),  86  Pac.  906. 

m.   PBOPEBTT   AXD  OOKVEYANCEa 

CAPACITY  TO  TAKE  AND  HOLD,  |  10. 
CAPACITY  TO  CONVEY,  f  H. 
DEEDS,   I  12. 
MORTGAGES,  f  18. 
TRUSTS,  i  14. 
GIFTS  TO  INFAKT9,  |  15. 
AFFIRMANCE  OR  RATIFICATION,  |  16. 
AVOIDANCE  OR  DT8AFFIBMAN0E,  |  17. 

  AFTER  AFFIRMANCE,  {  18. 

  BY  MARRIED  FEUALX  INFANT,  |  10. 

  MORTGAGE,  |  20. 

  TRUST,  I  21. 

SALE  AND  8TATOT0RY  AUTHORITY,  i  23. 
8ALB  UNDER  ORDER  OF  COURT,  |  88. 

§  10.  Oa9»cU7  to  Take  and  Hold. 

fa]  Infant  may  become  disseisor,  and 
whether  emancipated  or  not  may  take  pos- 
session of  vacant  lands  and  hold  them  in 
his  own  right,  the  same  as  an  adult. — Lack- 
man  T.  Wood,  25  Cal.  147. 
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P»]  ITBder  tilt  Hexiean  goTerament,  an 
alcalde's  grant  to  an  infant  waa  valid^  and 
the  infant  eonld  take  and  hold  under  the 
grant. — Donner  t.  Palmer,  31  Cal.  500. 

EH»  ADTHOUTIBS  ROM  OTHn  STATES: 

See  87  Cent  Dig.,  eola.  995,  996,  U  8^ 
23. 


within  a  reasonable  time.  What  is  a  rea- 
sonable tim«  will  depend  on  the  peenliar 
eireumstances   of   each  ease.— Hastuigs 

DoUarhide,  24  CaL  195. 

Fob  AuTHOBinxs  E^ic  Other  States: 

8ee^27  Cent.  Dig.,  eols.  1023-1038,  41- 


5  11.  Capacity  to  Oonny. 

[a]  Infants  are  incapable  of  giving  taj 
binding  assent  to  a  restriction  of  their  righto 
to  lands  claimed  under  a  Mexican  grant, 
or  of  making  any  discIaimerB  in  respect  to 
such  rights.— Maboney  t.  Van  Winkle,  21 
CaL  552. 

Fm  AuTHOBiTiBS  Taou  Otheb  States: 
See  27  Cent.  Dig.,  cols.  990-998,  §  24. 

§  12.  Deeds. 

[a]  Deed  of  an  infant  is  not  void,  but  void- 
able.—Hastings  T.  Dollarhide,  24  CaL  195. 

Fob  Avthobities  Fboh  Othbb  States: 

See  27  Cent  Dig.,  eols.  999-1012,  §§  27- 
34. 


{  17.  Avoidance  or  Dlsafflrmance. 

[a]  Infant  grantor  can  neither  affirm  nor 
disaffirm  conveyance  daring  nonage,  until  he 
attains  the  age  of  legal  majority. — Hastings 
V.  DollarMde,  24  Cal.  195. 

[b]  If  infant  grantor,  after  attaining  his 
majority,  executes  conveyance  of  lands  em- 
braced in  deed  given  by  him  when  a  minor, 
the  second  conveyance  will  work  a  disaffifm- 
anee  of  the  first,  unless  before  the  execution 
of  the  second  conveyance  the  first  has  been 
ratified.— Hastings     Dollarhide,  24  Cal.  195. 

Foe  Adthobitixs  Taou  Otheb  States: 

When  disaffirmance  of  contract  by  in* 
fants  must  be  accompanied  by  restora- 
tion of  consideration:  62  Am.  Dec. 
734,  note.  See,  also,  27  Cent  Dig., 
eols.  1038-1065,  §§  50^3. 


I  IS.  Moitgagss. 

[a]  Mortgi^ge  executed  In  1856,  by  a  feme 
covert  under  age  of  eighteen,  upon  her  sepa- 
rate estate,  cannot  be  enforced  against  her 

?lea  of  infancy. — Magee  Welsh,  18  Cal. 
55. 


§  18.   After  Afflrmanca. 

[a]  If  an  infant  grantor,  after  attaining 
full  age,  ratifies  a  conveyance  made  by  him 
during  infancy,  he  will' have  no  power  to  re- 
voke the  ratification  and  disaffirm  such  con- 
veyance thereafter. — ^Hastings  t.  Dollarhide, 
24  Cal.  195. 


I  14.  Tmsts. 

[a]  One  who  takes  and  holds  the  legal  title 
to  land  in  trust  cannot  disaffirm  or  avoid 
his  deed  in  execution  of  that  trust  on  the 
ground  of  his  minority. — Nordholt  v,  Nord- 
holt,  87  CaL  552,  22  Am.  St.  Bep.  268,  26 
Pae.  599. 

F<S  AUTHOBITIES  FBOH  OTHBB  STATES! 

See  27  Cent  Dig.,  eols.  1012-1015,  %  35. 

I  16.  Gifts  to  lofants. 

[a]  If  a  donation  be  to  a  minor,  and  It  is 

to  his  advantage  to  accept,  the  law  accepts 
it  for  him;  but,  if  not  for  his  advantage, 
the  law  will  repudiate  it,  even  though  he 
may  have  accepted  it — De  Levillain  v.  Ev- 
ans, 39  Cal.  120. 

Tm  AUTHOBITIBS  Fboh  Othbb  States: 

Bee  27  Cent  Dig.,  cols.  1015-1116,  J  80. 

I  16,   AfflmnMiet  or  Ratifieatloa. 

[a]  The  voidable  deed  of  an  infant  may 
be  ratified  after  he  arrives  at  mature  age 
by  an  express  verbal  ratification  in  words, 
or  by  acts  which  reasonably  imply  an  affirm- 
ance, or  by  an  omission  to  disaffirm  the  deed 


I  M.  ^—  By  Harried  Fanuto  Ibfant 

[a]  General  rule  that  infant's  deed  is  only 
voidable  and  will  be  held  valid  unless  dis- 
affirmed, does  not  apply  to  married  women. 
Uagee  v.  Welsh,  18  CaL  155. 

g  20.   Mortgag*. 

[a]  General  rale  that  deed  of  infant  Is  only 
voidable,  and  will  be  held  valid  unless  dis- 
affirmed  by  the  infant  on  arriving  at  legal 
age,  even  if  conceded,  does  not  apply  to  a 
married  woman;  nor  does  such  rule  apply  to 
the  case  of  a  note  and  mortgage,  because 
there  no  act  of  disaffirmance  is  necessary 
until  demand  of  payment,  or  attempt  to  en- 
force the*  same. — ^Magee  v.  Welsh,  18  CaL 
356. 

S  81.   Trost. 

[a]  Infant  cannot  disaffirm  deed  In  exeen- 
tion  of  trust,  he  is  bonnd  to  perform. — ^Nord- 
holt T.  Nordholt,  87  CaL  553,  22  Am.  St.  Bep. 
268,  26  Fae.  699. 

$  22.  Sale  TTttder  Statutory  Aufhorl^. 

[a]  Legislature  has  power  to  authorize  or 
direct  the  sale,  by  a  stranger,  of  the  real 
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estate  of  a  minor.— PatT  t.  BmitlL,  50  C&l. 

153. 

Fob  AvTHOsmis  Fbox  Othb  States: 

See  27  Cent.  Dig.,  eoli.  1076-1091,  §§  68- 


§  23.   Sale  Under  Order  of  Oonxt. 

[a]  A  probate  homestead  set  apart  by  the 
court,  under  Code  of  Civil  Procedure,  section 
1465,  to  a  surviving  wife  and  children,  some 
being  minors,  the  adults  all  concorriog,  and 
the  coart  deeming  the  sale  advantageous  to 
the  estate  of  the  minors,  may  be  sold  and  a 
good  title  to  the  minora'  interest  passed. 
Therefore  a  purchaser  of  such  a  minor's 
interest  cannot  avoid  his  purchase  on  the 
ground  of  insufficiency  of  title. — ^Hamilton's 
Estate,  In  re,  120  CaL  421,  58  Pae.  708. 

Fob  AuTHOBirns  From.  Othkb  States: 

See  27  Cent.  Dig.,  cols.  1002-1107,  §{  82- 
07. 


IV.    OONTRAOTB,  TORTS  AND  0BIBIS8. 

CAPACITY  TO  CONTRACT.  |  24. 
CONTRACTS  OF  EMPLOYMENT.  1  2S. 
LOANS  FOR  NECESSARIES,  |  88. 
BILLS  AND  NOTES,  |  27. 
COHPBOUIBE  AND  BETTLEUENT,  %  tt. 
ESTOPPEL,  i  29. 

AFFIRMANCE   OB  RATIFICATION.   |  SO. 
AVOIDANCE  OB  DISAFFIRMANCE,  |  81. 

  RESTORATION  OF  CONSIDERATION,  |  82. 

TORTS,  I  88. 

CRIMES  AND  CRIMINAL  PH08ECDTION8,  |  84. 

  IMPRISONMENT  IN  PRESTON  OB  WHXT- 

TIBR  SCHOOLS.  {  B6. 

i  24.  Oaq^tT  to  Oontraet. 

[a]  Infant  can  contract  only  for  neeeisarlfla. 
Laekman  r.  Wood,  25  CaL  151. 

§  26.  Oontraeta  of  Envloymait 

[a]  Where  a  father,  as  authorized  by  Civil 
Code,  section  211,  has  relinquished  to  bis 
son  the  right  to  control  him  and  to  receive 
his  earnings,  a  debt  due  the  son  for  wages 
is  under  his  control,  within  Civil  Code,  sec- 
tion 33,  prohibiting  contracts  by  minora  under 
eighteen  years  of  age  relating  to  personalty, 
unless  it  is  under  their  "control." — Taylor  v. 
Hill,  115  CaL  143,  44  Pae.  330. 

Fob  Authobitibs  Fbom  Othbb  Staws: 

17  L.  B.  A.  547,  note.   See,  also,  27  Cent. 
-    Dig.,  col.  990,  §  26;  eol.  1108,  %  98; 

cols.  1114-1119,  §§  101-108,  110. 
24  L.  B.  A.  231,  note.   See,  also,  27 
Cent  Dig.,  cols.  1120-1123,  $$  112,  118. 

}  26.   Loans  for  Necessaries. 

[a]  Where  real  property,  inherited  by  a 
married  woman  under  the  a^e  of  eighteen 
years,  is  encumbered  at  the  time  by  a  valicl 


mortgage,  and  she  then,  In  1856,  mortgagea 
it  to  raise  money  to  take  up  such  prior  encum- 
brance, held,  that  this  moo^y  so  raised  can- 
not be  considered  neeesaaries  in  law,  even  if 
it  be  conceded  that  the  mortgage  so  executed 
by  her  for  such  a  purpose  would  be  protected 
aa  a  debt  inearred  for  neeeasaries. — ^Jlagee  ▼. 
Welah,  18  Csl.  156. 

Fob  AUTHOBirna  From  Othbb  Statis; 

See  27  Cent  Dig.,  eols.  1112-1114,  8 
100;  ools.  1119,  1120,  §  111;  cola.  1123- 
1125,  S  114;  ools.  1131,  1131^  8  123; 
cola.  1135-1137,  |  128. 

S  27.  BlUs  and  Notes. 

[a]  Infancy  ia  a  good  defense  in  an  action 
on  a  promissory  note,  though  the  infant  did 
not  disaffii-m  his  promise  on  arriving  at  ma- 
jority.—Buzzell  V,  Bennett,  2  Cal.  101. 

[b]  Contract  of  indorsement  is  not  void,  bat 
voidable  at  election  of  infant. — Hastings  T. 
DoUarbide,  24  Cal.  105. 

[e]  Until  the  infant  gives  notice  of  his 
avoidance  of  liia  indorsement  of  a  promissory 
note,  the  title  of  the  indorsee  is  valid,  And  the 
maker  eannot  plead  the  infancy  of  the  In- 
dorser,  in  an  action  bronght  on  it,  aa  a  de- 
fense.—Hastings  T.  Dollarbide,  24  CaL  105. 

[d]  An  indorsee  of  a  promissory  note,  derir- 
ing  title  from  an  infant  indorser,  acquires  a 
good  and  valid  title  to  the  note  against  every 
other  party  thereto  except  the  infant.  The 
infant  may,  at  any  time  before  ratifying  the 
transfer,  intercept  payment  to  the  indorsee, 
or  by  giving  notice  to  the  maker  of  his  avoid- 
ance furnish  him  a  valid  defense  against  the 
indorsee.— Hastings  v.  Dollarhide,  24  Cal.  195. 

Fob  Authokitiks  Fbox  Othbx  States: 

See  27  Cent  Dig.,  eols.  1135-1138,  S| 
128,  129. 

I  28.  Oompromlse  and  Settlement 

[a]  A  compromise  of  matters  involved  In  a 
suit  was  vuid,  thoogh  some  of  the  parties 
to  it  were  minors,  whose  interests  in  realty 
were  affected  thereby,  where  it  appeared  that 
they  were  represented  by  a  duly  appointed 
guardian  ad  litem,  and  ratified  his  acts  by 
deed,  and  in  open  court,  after  majority. — ^WaU 
V.  Mines,  130  Cal.  27,  62  Pae.  386. 

$  29.  EstoppeL 

[a]  Infant  eannot  adopt  benefits  of  transac- 
tion and  reject  its  biudens. — Peers  v.  Me> 
Laughlin,  88  Cal.  899,  22  Am.  St.  Bep.  306, 
26  Pac.  119. 

F(s  AoTHOBinss  Fbom  Othbb  States: 

See  87  Cent.  Dig.,  eols.  1148,  1144,  {  185. 

I  30.  Aflrmanee  er  Batiflcattsa. 

[a]  An  infant  promisee  sold  a  promissory 
note,  received  the  pnrehase  money,  and  in- 
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doTsed  the  note  to  the  purchaser  and  for 
eleven  months  after  she  arrived  at  her  major- 
ity made  no  offer  to  return  the  purchase 
money,  nor  did  aba  do  or  say  anything  indi- 
cating an  intention  on  her  part  to  disaffirm 
ber  indorsement.  Held,  that  these  acts 
amounted  to  a  ratifleation  of  the  anigiuneBt. 
Haatings  v.  DoUmrlude,  24  Cal.  195. 

Fob  Authobtfisb  Fbok  Othb  States: 

What  amonnts  to  ratification  of  eontraeti 

by  infants:  25  Am.  Bep.  30,  not*. 
Batification  of  contracts  by  infanta  af- 
ter coming  of  age:  18  Am.  St.  Sep. 
606-610,  note;  S3  L.  B.  A.  365,  note. 
See,  also,  27  Cent.  Dig.,  eoh.  1144. 
1160,  §1  136-148. 

S  31.  AToldanee  or  Dtsafflrmanee. 

[a]  Infancy  is  a  defense  to  an  executory  con. 
tract,  irrespective  of  disafflrmance  upon 
majority. — Buzzell  v.  Bennett,  2  Cal.  101. 

[b]  No  one  can  take  advantage  of  fact  of 
infancy  in  avoidance  of  contracts  except  in- 
fant himself,  or  his  heirs  or  personal  repre- 
sentatives.— Haatlnga  T.  Pollarhide,  84  Cal. 
195. 

tc]  Beasonable  time  to  avoid  contract  of  in- 
fant is  a  question  of  fact. — ^Hastings  v.  Dol- 
larhide,  24  CaL  216: 

F<ffi  Atttbobittes  Fboic  Othie  States: 

Avoidance  of  contracts  by  infants:  13 

Am.  Dec.  131,  note. 

Married  women,  disaffirmance  by  of 
deeds  in  which  their  husbands  joined: 
44  Am.  Bep.  272,  note. 

Disaffirmance  of  contracts  by  infants,  re- 
turn of  consideration,  whether  essen- 
tial to:  46  Am.  Rep.  317,  note;  15  L. 
E.  A.  211,  26  L.  B.  A.  177,  notes.  See, 
also,  27  Cent.  Dig.,  cols.  1160-1179, 
§1  149-160. 

§  82.  Bestoration  of  OonsidenUon. 

ta]  An  infant  over  the  age  of  eighteen  years 
executing  a  promissory  note,  the  iMnsid- 
eration  of  which  he  receives,  and  which  note 
is  paid  by  an  indorser,  cannot  disaffirm  his 
contract  with  the  indorser  without  refunding 
the  amount  paid  in  taking  ap  the  note- 
Combs  V.  Hawes,  8  Pae.  597. 

tb]  Under  Civil  Code,  section  35,  authorizing 
the  disaffirmance  of  a  contract  becanse  of 
minority  only  on  restoration  of  the  considera- 
tion or  payment  of  its  equivalent,  where  at 
the  time  of  its  execution  the  minor  was  over 
eighteen  years  of  age,  a  minor  to  whom  a 
loan  was  made  on  his  oral  promise  to  secure 
it  by  a  conveyance  of  real  property  on  com- 
ing of  age  is,  on  his  refusal,  after  attaining 
his  majority,  to  make  such  conveyance,  liable 
as  for  money  had  and  received,  unless  he 
offers  to  retam  the  amount  received,  thongh 
he  no  longer  has  the  identical  money  loaned 
him.— Why te  v.  Bosencrantz,  123  CaL  634,  69 
Am.  St.  Bep.  90,  66  Pac.  436. 


§  83.  Torts. 

[a]  Infant  may  libel,  slander,  assault,  con- 
vert and  disseise,  and  is  not  protected  against 
torts.— Lackmaa  v.  Wood,  25  Cal.  151. 

Fob  AnTHOBiTiES  From  Other  States: 

Liability  of  infants  for  torts:  33  Am. 

Dec.  179,  note. 
Ijiability  of  infants  for  torts  and  for 

deceit  and   false   representations:  37 

Am.  Bep.  413,  note. 
Civil  liability  of  infants  for  torts:   42  ; 

Am.  St.  Bep.  753,  note.    See,  also,  27  * 

Cent  Dig.,  eols.  1180-1186,  §§  161-170. 

§  S4.  Orlmsi  aaA  CUndiua  Prowenttons. 

[a]  The  command  of  a  parent  to  a  child 
irill  not  justify  a  criminal  act  done  in  pur- 
suance of  it. — ^People  t.  Bichmond,  29  Cal. 
416. 

[b]  On  trial  for  larceny,  defendant  cannot 
prove  that  he  was  under  twenty-one  years  of 
age  for  the  purpose  of  showing  that  in  com- 
mitting the  offense  he  was  acting  under  the 
control  of  another^ — ^People  v.  Bichmond,  29 
Gal.  415. 

[c]  Minor  cannot  be  imprisoned  aa  a  crimi-  ■ 
nal  except  in  proceeding  in  which  parents 
are  made  parties. — ^Beeknell,  Ex  parte,  119 
Cal.  498,  51  Pac  602. 

Fob  Authobities  Fbou  Otheb  States: 

See  27  Cent.  Dig.,  cols.  1187-1194,  SS  171- 
177.  See  27  Cent.  D^.,  coL  1196,  | 
178. 

§  36.   Invrisonmeiit  In  Frwbm  or  Wblt- 

tler  Stdiools. 

[a]  Boy  under  age  cannot  be  committed  to 
Whittier  School  without  jury  trial. — ^Beck- 
uell.  Ex  parte,  119  CaL  497,  498,  51  Pac.  692. 

[b]  Statutes  of  1889,  page  103,  section  15, 
provides  that  when  a  boy  ttncter  eighteen 
shall  be  found  guilty  by  a  "magistrate  or 
court  of  competent  jurisdiction,"  of  any 
offense  punishable  by  fine  or  imprisonment, 
or  who,  in  the  opinion  of  the  magistrate  or 
court,  shall  be  a  fit  subject,  the  court  or 
magistrate  shall  commit  such  boy  to  the 
Preston  School  of  Industry.  Section  16  de- 
clares that,  before  any  sueh  commitment  made 
by  a  police  court  or  a  justice  of  the  peace 
shall  be  executed,  it  shall  be  approved  by  a 
judge  of  the  superior  court  of  the  county 
in  which  the  police  court  or  justice  has  juris- 
diction. Such  act  was  amended  by  Statutes 
of  1S95,  page  122,  section  1,  providing  that 
the  superior  judge  of  any  county,  and  no 
other  judicial  officer,  shall  have  power  to  ex- 
amine or  commit  any  offender  to  such  school. 
Held,  that  such  amendment  did  not  operate  as 
a  substitute,  merely,  of  the  superior  judge, 
who  should  aet  after  conviction  had  before  a 
magistrate  or  police  eobrt  in  cases  arising  in 
such  inferior  courts,  but  that  it  limited  the 
class  of  persons  who  might  be  committed  to 
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meh  inatitution  to  those  convicted  of  offensei 
in  the  saperior  court. — Peterson,  In  re,  71  Pae. 
690. 


v.    ACTIONS  BT  OH  AGAINST. 

CAPACITY  TO  SUE,   |  86, 

GUARDIAN  AD  LITEM  OB  NEXT  FRIEND — 
NECESSITY  PGR  APPOINTMENT,  |  87. 

  FAILURE  TO  APPOINT  AS  GROUND  FOB 

ABATEMENT.  DEMURRER,  ETC..  i  88. 

  EFFECT  OF  GENBRAL  OUABDIANSHIP.  1 

8B. 

  STATUTE  CONSTRUED,  |  40. 

  PROCEEDINGS  FOB  APPOINTMENT,  |  41. 

  TIME  TO  APPOINT.  I  42. 

  NECESSITY   FOR   SERVICE   OP  PBO0ES3 

BEFORE  APPOINTMENT,  |  48. 
  APPEAL    FROM    ORDER    APPOINTING,  | 

44. 

  REHOTAL,  I  48. 

  POWERS  AND  DUTIES,  1  48. 

PROCESS— SERVICE  ON  INFANT,  |  4T. 

  SERVICE  ON  GUARDIAN,  |  48. 

APPEARANCE  AND  RE  PRESENTATION  BT  AT- 
TORNEY,  1  49. 
APPEARANCE  AS  WAIVER  OF  PBO0E8S,  |  50. 
PLEADING,  I  51. 
FINDINGS— WAIVEB,  |  0S. 
JUDGMENT,  I  58. 

  RESERVATION  TO  INFANT  OF  DAT  IN 

COURT.  I  54. 

  OPERATION  AND  EFFECT.  |  B5. 

—  SETTING  ASIDE,  |  56. 

  DIRECT    AND    COLLATERAL    ATTACK,  | 

S7. 

APPEAL,  I  68. 

§  36.   Oapad^  to  Sm^ 

[a]  Court  has  jurisdietion  of  proceedings 
brought  hj  infant  in  propria  peraona^^a* 
hill's  Estate,  74  Cal.  56,  15  Pae.  364. 

S  37.   Onardlaa  ad  Litem  or  Next  Frieod— 

Necessity  tor  Appointment. 

[a]  Appointment  of  guardian  ad  litem  ia 
not  jurisdictional. — CahiU 's  Estate,  In  re,  74 
CaL  55-57,  15  Pac.  364. 

[b]  It  is  not  necessary  that  new  guardian 
ad  litem  be  appointed  every  time  pleading  is 
amended.— Carpenter  v.  Superior  Coort,  75 
Cal.  600,  19  Pac.  174. 

[c]  When  infants  sue  by  guardians  ap- 
pointed for  that  purpose,  court  acquires  juris- 
diction of  the  infant  plaintiffs.  If  guardians 
act  in  that  capacity  without  having  been  duly 
appointed  it  is  erroneoua,  but  that  fact  would 
not  make  the  proceedings  in  the  action  void. 
Beed  v.  Bing,  93  CaL  96,  28  Pac  851. 

[d]  A  judgment  against  an  infant  in  ac- 
tion in  which  no  guardian  ad  litem  has  been 
appointed  is  not  for  that  reason  void. — 
CbiUls  T.  Lanterman,  103  Cal.  387,  42  Am. 
St.  Eep.  121,  37  Pac  382. 

[e]  Where  an  infant  plaintiff's  allegation  of 

the  appointment  of  i  guardian  ad  litem  is 
not  sustained  by  the  proof,  the  court  may  al- 
low him,  over  defendant's  objection,  to  file 


a  new  petition,  and  may  then  and  tbere  ap* 
point  a  guardian  ad  litem,  and  order  the 
trial  to  proceed. — Foley  v.  California  Horse- 
shoe Co.,  115  CaL  184,  56  Am.  St.  Bep.  87, 
47  Pac.  42. 

[f]  Failure  to  appoint  a  guardian  ad  litem 
for  an  infant  plaintiff  will  not  reifder  a 
judgment  in  his  favor  void. — ^Foley  v.  Cali- 
fornia, Horseshoe  Co.,  IIS  Cal.  184,  47  Pae. 
42. 

Fob  Authoeitibs  Fbou  Other  States: 

See  27  Cent.  Dig.,  cols.  1214-1217,  }  196. 

§  88.  Failure  to  Appoint  af  Oronnd, 

for  Abatement,  Demurrer,  etc. 

[a]  Appearance  by  minor  defendant  by 
guardian  ad  litem,  without  authority  of  order 
of  the  court,  ie  an  irregularity,  which  may  be 
objected  to  by  a  motion  to  strike  out  the  an- 
swer. If  the  motion  be  denied,  a  bill  of  ex- 
ceptions may  be  taken,  or  the  objection  may 
be  raised  by  affidavits  on  motion  for  a  new 
t^al,  under  section  6u8  of  the  Code  of  Civil 
Procedure.  The  irregularity  does  not  render 
the  judgment  void. — Bmerie  T.  Alvarado,  64 
Cal.  62&,  2  Pae.  418. 

[b]  Failure  to  appoint  guardian  ad  litem 
before  trial  is  not  grouiCi  for  setting  atide 
verdict.— CahiU'a  Estate,  74  Cal.  64-59,  IS 
Pac.  365. 

[c]  Failure  to  appoint  guardian  ad  litem  tor 
infant  plaintiff  is  ground  for  demurrer. — Ca- 
hill's  Estate,  74  Cal.  56,  16  Pac.  364. 

[d]  F^ure  to  appoint  guardian  ad  litem  for 
infant  plaintilf  is  ground  for  abatement.— 
Cahill's  Estate,  74  CaL  66,  16  Fac^  364. 

Fn  AUTBOBmis  waou  Othkb  Staxsb: 

See  27  Cent.  Dig^  cols.  1286-1296,  it 
248-252. 

§   39.   Effect  of  Oeneral  Guardianship. 

[a]  Where  interests  of  minor  require  it, 
court  in  which  action  is  pending  will  appoint 
a  guardian  ad  litem,  even  though  the  minor 
may  have  a  generiJl  guardian. — Gronfler  ▼. 
Puymirol,  19  CaL  629. 

[b]  In  a  bill  against  an  infant,  a  guardian 
ad  litem  must  be  appointed  where  the  guard- 
ian has  an  adverse  interest  in  the  subject 
of  the  suit.— Townsend  t.  Tallant,  83  CaL  45, 

81  Am.  Dec  617. 

[a]  Where  an  administrator  was  guardian 
of  an  infant  heir  under  probate  act  of  1851, 
and  as  administrator  attempted  to  devest  the 
title  of  the  heir  to  decedent's  realty,  under 
an  order  of  the  probate  court  to  sul  land 
to  pay  debts,  his  position  was  hostile  to  the 
heir,  and  he  could  not  represent  the  heir  im 
such  proceeding,  but  a  guardian  ad  litem 
should  be  appointed  for  that  purpose. — ^Town- 
send  V.  TaUant,  33  CaL       91  Am.  Dee.  617. 
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I  40.   Stotnte  Chautmed. 

[a]  Provisions  of  sections  9  and  10  of  the 
Civil  Practice  Act,  relative  to  the  appoint- 
ment of  guardians  ad  litem  where  infants  are 
parties,  only  apply  where  there  is  no  general 
guardian,  or  where  he  does  not  act. — Oronfler 
V.  Puymiro],  19  Cal.  629. 

[b]  Code  of  Civil  Procedure,  section  372,  pro- 
vides that  a  guardian  ad  litem  shall  be  ap- 
pointed  to  represent  infants  in  civil  actions. 
Section  1718  provides  for  the  appointment  of 
on  attorney  to  represent  infants  in  probate 
proceedings.  Held,  that  the  former  section 
does  not  apply  to  probate  proceedings. — Car- 
penter t.  Superior  Court,  75  C&L  596,  19  Pae. 


§  41.   ProeeedlngB  for  i^pointmont. 

[a]  The  appointment  of  a  guardian  ad  litem 
may  be  made  on  as  application  ore  tenas, 
in  open  court,  although  it  would  be  better 
practice  to  file  a  petition  alleging  the  facts 
requisite  to  show  the  jurisdiction  of  the  court. 
Emerie  v.  Alvarado,  64  Cal.  529,  2  Pae.  418. 

[b]  The  presnmptioii  that  -  order  appoint- 
ing a  guardian  ad  litem  for  minors  was  oased 
on  due  service  of  process  on  the  ndnors  will 
be  indulged  in  until  the  order  is  reversed  in 
the  trial  court  on  a  motion  for  a  new  trial  or 
on  appeal. — Wdsb  v.  Koch  (GaL  App.),  88 
Pae.  604. 

Fob  AuTHOBrrnts  Fbov  Oram  States: 

See  27  Cent.  Dig.,  cols.  1238-1253,  §8  210- 
218. 

§  42.   Time  to  Appoint. 

[a]  Statute  ia  silent  as  to  the  time  when  the 
guardian  ad  litem  is  to  be  appointed. — Stuart 
V.  Allen,  16  Cal.  473,  76  Am.  Dec.  551. 

[b]  In  an  action  against  certain  minors, 
the  fact  that  a  guardian  was  prematurely  ap- 
pointed for  them  held  not  a  jurisdictional  de- 
fect.—Walsh  T.  Koeb  (CaL  App.),  88  Fac. 
604. 

POB  AUTHOSITIES  YtXM  OlHra  STATES: 

See  27  Cent.  Dig.,  eols.  1236,  1287,  §8 

20S,  209. 

§  43.   Necessity  for  Service  of  Process 

Before  Appointment. 

[a]  Court'  has  no  right  to  appoint  a  guard- 
ian ad  litem  until  the  infant  is  properly 
brought  into  court  by  service  of  process.— 
Gray  t.  Palmer,  9  Cal.  616,  628. 

[b]  The  statute  does  not  state  the  time  when 
the  guardian  ad  litem  for  infant  parties  con- 
cerned in  a  sale  of  decedent 's  realty  ia  to  be 
appointed;  and  the  order  of  sale  is  not  void 
beoaase  a  copy  of  the  order  for  the  mir.or 
heirs  to  show  cause  was  not  served  on  them 
before  said  appointment. — Stuart  t.  Allen,  16 
CaL  47S,  76  Am.  Dee.  551. 

[e]  ^here  an  infant  over  the  age  of  four* 
teen  years  is  a  party  to  an  action,  the  court 


is  not  authorized  to  appoint  a  guardian  nd 
litem  to  appear  for  him  until  after  summons 
has  been  served  on  the  infant. — McCloskey  t. 
Sweeney,  66  Cal.  53,  4  Pac,  943. 

%  44.   Appeal  from  Order  Appointing. 

Order  appolnUng  curdlan  ad  Utem  u  put  of  ts»- 
Old  on  appoEL    S«a  Appeal  and  Ertot,  |  632. 

[a]  The  proceedings  in  the  appointment  of 
a  guardian  ad  litem  being,  under  Code  of 
Civil  Procedure,  section  670,  no  part  of  the 
judgment-roll,  on  an  appeal  on  the  judgment- 
roll,  where  the  appearance  and  answer  of 
def  en  dan  t  were  by  gu  ardian  ad  litem,  t  L  e 
court  will  not  go  outside  the  record  to  deter- 
mine whether  such  guardian  was  appointed  or 
not.— Batchelder  ▼.  Baker,  79  CaL  266,  21 
Pac  754. 

[b]  Code  of  Civil  Procedure,  section  963, 
subdivisioi^  3,  authorizing  an  appeal  from  a 
judgment  or  order  revoking  "letters"  of 
guardianship  of  the  person  or  estate  of  a 
minor,  or  of  an  insane  or  incompetent  person, 
for  which  provision  is  made  in  part  3,  title 
11,  chapter  14,  and  does  not  apply  to  an  order 
appointing  a  guardian  ad  litem  under  section 
372.— Hathaway Estate,  In  re,  lU  CaL  270, 
48  Pae.  754. 


I  46.    Bemoval. 

[a]  A  guardian  ad  litem  is  appointed  by  the 
court  in  which  .the  action  is  pending,  and 
his  removal  as  well  as  bis  appointniont  is 
under  the  control  of  the  court  in  which  the 
case  is  pending. — Hathaway,  In  re,  111  Cal. 
270,  43  Tac.  754. 


§  46.   PowezB  and  DnUei. 

[a]  Powers  of  guardians  ad  litem  arc  strict- 
ly limited  to  the  claims  set  forth  in  the  com- 
plaint in  the  suit;  their  action  ooneeming  any 
other  matters  is  unauthorized,  and  the  action 
of  the  court  founded  upon  such  proceedings 
on  their  part  is  irregular  and  invalid. — Water- 
man ▼.  lAwrenee,  19  CaL  210,  79  Am.  Dec 
212. 

[b]  Quardians  ad  litem  luve  no  power  to 
admit  away,  by  their  answer,  the  rights  of 
the  infants,  and  the  court  has  no  power  to 
give,  effect  to  such  admission  as  to  a  matter 
and  for  a  purpose  not  within  the  scope  of 
their  appointment  or  the  purview  of  the 
complaint. — Waterman  t.  Lawrence,  19  Cal. 
210,  79  Am.  Dee.  212. 

[e]  Guardians  ad  litem,  appointed  to  repre- 
sent an  infant  in  a  ease  of  partition,  bave 
power  to  defend  for  the  infant  solely  against 
the  claim  set  up  for  partition  of  the  common 
estate;  and  their  acts  beyond  this  special 
limited  power  are  void. — Waterman  T.  Law- 
rence, 19  Cal.  210,  79  Am.  Dec  212. 

[d]  A  stipulation  made  a  mother,  who, 
hrought  replevin,  asserting  no  right  of  her- 
self, but  only  of  her  children,  binds  their 
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guardian  ad  litenij  mbaeqaently  appearing 
and  setting  up  the  same  canu  of  action.— 
Temple  t.  Alexander,  S3  Cal.  8. 

[e]  A  guardian  ad  litem  cannot  bind  thosa 
whom  he  represents  by  a  contract  with  an 
attorney,  fixing  bis  compenaatiun  in  the  auit. 
Cole  V.  Superior  Court,  63  Cat  80,  49  Am. 
Eep.  78. 

[f]  Qnardian  ad  litem  has  no  power  to  an- 
tnorize  an  executor  to  make  an  irregular  dis- 
bursement of  fuBds  of  an  estate  in  course  ct 
administration,  in  which  the  infant  has  an  in- 
terest, whatever  may  be  hia  powers  to  biud 
the  infant  and  her  property  in  the  matter  of 
litigation  attending  the  closing  of  a  trust,  in 
which  alone  he  represents  hor, — iCenncdy's 
Estate,  120  Cal.  458,  52  Pac.  820. 

Fctt  AuTHOKiTiEs  Feou  Othbb  Statxs: 

Duties  and  liabilities  of  gvardians  ad 
litem:  97  Am.  St.  Bep.  995,  note.  See 
27  Cent  Dig.,  cols.  1284-1286,  246, 
247. 

(  47.  Process — Serrlce  on  Infant. 

[a]  Requirement  of  statute  being  positive 
that  in  actions  against  a  minor  umler  the 
age  of  fourteen  years  personal  service  of  sum- 
mons mnst  be  made,'  in  csa-it  whero  he  resides 
out  of  this  state,  and  bis  residonce  .  ia 
known  to  plaintiff,  sueh  resi'l^nce  should  be 
stated  in  the  affidavit  for  publication.— -<3ray 
V.  Palmer,  9  Cal.  616. 

i  [b]  Under  Practice  Act  of  1851,  in  an  action 
•  against  an  infant  over  fourteen  years  of  age, 
summons  may  be  served  by  delivering  to  him 
personally  a  copy  thereof  and  a  certified  copy 
of  the  complaint. — Brown  t.  Lawson,  61  Cal. 
61S. 

[c]  Where  infants  are  necessary  parties  de- 
fendant to  a  suit,  they  must  be  served  with 
summons;  and  the  court  cannot  acquire  juris- 
diction over  them  where,  after  the  trial,  they 
petition  to  intervene,  and  a  guardian  ad 
litem  is  then  apponted,  who  files  an  amended 
answer  in  their  behalf. — Johnston  v.  San 
Francisco  Sav.  Union,  63  CaL  554. 

[d]  Betum  of  personal' service  of  summons 
upon  minor  defendants  under  fourteen  years 
of  age,  showing  also  personal  service  of  sum- 
mons upon  their  guardian,  discloses  sufficient 
service  upon  the  minors. — Richardson  T. 
Loupe,  80  Cal.  491,  22  Pac  227. 

Foa  AuTHOBiTiEs  From  Other  States: 

See  27  Cent.  Dig.,  cols.  1299-1321,  {$  255- 
272. 


{  48.  —  Bervlee  oi  Ouurdlu. 

[a]  In  an  action  against  an  infant,  service 
on  his  guardian  alone,  without  appearance  by 
either  defendant  or  the  guardian,  will  not 
suii^ort  a  judgment  by  default. — ^Fanning  t. 
Foley,  99  Cal.  336,  33  Pac.  1098, 


§  49.  Appearance  and  Bepressntatioa  I17 
Attorney. 

Appearsoee  by  Infant  as  wilvtr  ef  pzmms.  ■•• 
Appsarane*.   |  S5. 

[a]  Under  act  of  1851,  the  probate  eonrt 

has  no  authority  to  appoint  attorneys  for 
absent  or  infant  heirs  interested  in  proceed- 
ings for  the  sale  of  decedent's  land  to  pay 
debts,  but  a  guardian  ad  litem  should  be  ap- 
pointed.—Townsend  T.  Tallant,  83  CaL  45,  91 
Am.  Dec.  617. 

[b]  Appointment  of  attorney  to  represent 
minor  heirs  resident  in  county,  who  were  not 
served  with  notice,  is  a  nullity  and  does  not 

S've  jurisdiction. — ^Randolph  t.  Bayne,  44 
d.  367. 

[c]  Infant  who  Is  party  to  action  cannot 
nominate  attorney  until  he  haa  been  served 
with  snmmons. — 'MeCloskey  T.  Sweeney,  66 
Gal.  63,  4  Pae.  943. 

[d]  Reappointment  of  an  attorney  for  a 
minor  after  demurrer  to  petition  and  amend- 
ment is  not  necessary. — Carpenter  v.  Superior 
Court,  75  Cal.  596,  19  Pac.  174. 

[e]  Appointment  of  attorney  to  represent  an 
infant  is  equivalent  to  appointing  guardian 
ad  litem. — Carpenter  v.  Superior  C^nit,  75 
Cal.  600,  19  Pac  174. 

[f]  A  judgment  rendered  against  an  infant 
in  an  action  in  which  he  has  appeared  by  an 
attorney  will  be  upheld  as  fully  as  though 
he  had  appeared  in  person. — Childs  v.  Lu- 
terman,  103  CaL  S87,  42  Am.  St.  Bep.  121, 
37  Pac  382. 

[g]  The  appearance  by  an  attorney  in  be- 
half of  an  infant  will  be  presumed  to  have 
been  authorized  by  him,  so  far  as  the  direc- 
tion and  consent  of  the  infant  can  give  au- 
thority; and  if,  after  reaching  majority,  in- 
stead of  repudiating  such  appearance  he 
treats  the  judgment  as  having  been  regularly 
entered,  and  makes  no  objection  upon  the 
ground  of  illegality  or  want  of  jurisdiction, 
he  waives  his  right  thereafter  to  make  such 
objection. — Childs  ▼.  Lanterman,  103  CaL 
387,  42  Am.  St.  Bep.  121,  37  Pac.  382. 

Fob  AiTTHOBinss  Fboh  Otheb  States: 

See  27  Cent  Dig.,  wis.  1321-1328,  Sf  278- 

276. 


§  60.   Appearance  ai  Waiver  of  Process. 

[a]  Failure  to  deposit  in  postofllce  a  copy 
of  complaint  and  summons,  directed  to  a 
minor,  is  not  cured  by  the  appearance  of  the 
mother  in  her  own  behalf,— ^[Iray  Palmer, 
9  Cal.  616. 

[b]  After  the  guardian  ad  litem  for  infant 
parties  interested  in  a  petition  for  the  sale 
of  a  decedent 's  realty  had  appeared  and 
consented  to  the  order  of  sale,  the  court 
had  jursdiction  over  the  subject  and  the  j>ar> 
ties.— Stuart  ▼.  Allen,  16  CaL  473,  76  An.  Dte. 
651. 
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fc]  Where  the  same  person  is  administrator 
an  estate  and  guardian  of  the  heir,  in  a 
special  proceeding  set  on  foot  by  him  a* 
administrator  against  his  own  ward,  and  for 
the  destmctive  purpose  of  devesting  th* 
ward  of  his  title  as  heir,  he  cannot  be  consid- 
ered as  representing  his  ward,  so  as  to  charge 
thQ  inxA  with  notice  of  saefa  proceeding.— 
Townsend  t.  Tallant,  83  CaL  45,  91  Am.  Dee, 
617. 

[d]  A  Toluntary  appearance  of  a  general 
guardian  of  an  infant  gives  the  court  juria- 
dietion  of  the  person  of  the  infant,  though 
no  personal  service  is  made  on  the  infant- 
Smith  T.  McDonald,  4S  Cal.  484. 

[e]  Where  no  notice  of  hearing  on  petitloit 
for  the  probate  of  a  will  has  been  served 
on  the  testator's  minor  children,  the  fact 
that  tbej  are  persoiiallj  present  at  the  hear- 
ing does  not  constitnte  a  waiver  of  such 
notice.— Bartels'  Estate,  Myr.  Prob.  180. 

I  61.  Pleading. 

[a]  In  an  action  brought  hy  a  guardian  on 
behalf  of  an  infant,  the  due  appointment  of 
the  guardian  by  the  court  or  a  judge  must 
be  set  forth  as  a  traversable  faet.— Crawford 

v.  Neal,  56  Cal.  321. 

[b]  Where  infant  defendants  have  no  spe- 
cial  or  separate  defense,  no  separate  answer 
ia  neeessary,  but  joinder  in  the  general  en- 
.swer  of  defendants  ia  snfficient. — Western 
Lumber  Co.  v.  Phillips,  94  CaL  54,  29  Pae. 
328. 

[c]  Where  the  complaint  by  a  minor  averred 
the  appointment  of  a  guardian  ad  litem,  and 
this  averment  was  traversed  by  the  answer, 
and  the  court,  upon  the  trial,  held  the  ap- 
pointment void,  bnt  permitted  the  plaintiff 
to  file  a  new  petition,  and  then  made  its  order 
^pointing  a  guardian  ad  litem,  and  ordered 
the  trial  to  proceed,  the  action  of  the  court 
is  not  ground  for  reversal. — Foley  v.  Califor- 
nia Horseshoe  Co„  115  CaL  184,  66  Am.  St. 
Bep.  87,  47  Pae.  42. 

Fc»  AUTHOBiTiEs  rsou  Ofheb  Stati»: 

See  27  Cent.  Dig.,  tolM.  1329-1346,  U  277- 
291. 

I  52.  FlndingB— Waiver. 

[a]  Code  of  Civil  Procedure,  section  634, 
providing  that  "findings  of  fact  may  be 
waived  by  the  several  parties  to  an  issue 
of  faet,"  applies  to  infants  aa  well  as  to 
adalts.— Western  Lumber  Co.  t.  Phillips,  94 
CaL  54,  29  Poc.  828. 

fern  Apthoeities  iwuc  Othbe  STAm: 

Bee  27  Cent  Dig.,  cols.  1353-1358,  ||  296- 

300. 

I  63.  Judgment. 

[a]  The  complainant  having  made  out  a 
ease  for  a  partition  of  real  estate,  infant 
defendants  had  a  guardian  ad  litem  ap- 
pointed, and  by  their  answer   denied  the 


claim,  and  insisted  that,  it  plaintiff  had  any 
claim  at  all,  it  was  a  separate  and  inde- 
pendent one  to  a  partienlar  lot  mentioned, 
with  which  defendants  had  no  connection, 
and  to  whieb  they  made  no  daim.  Held, 
that  the  court  was  limited  to  a  decree  on  the 
claim  as  made  in  the  complaint,  and  a  dreree 
eonceming  the  claim  of  the  infants  to  other 
property  than  that  sought  to  be  divided  in 
the  complaint  was  held  void. — Waterman  v. 
Lawrence,  19  Cal.  210,  79  Am.  Dec  21S. 

[b]  An  infant  defendant  la  as  much  bound 
by  a  decree  in  equity  as  a  person  of  full  age, 
and  will  not  be  permitted  to  dispute  it  except 
upon  the  same  grounds .  as  an  adult  might 
have  disputed  it,  such  aa  fraud,  collusion,  or 
error.  If  merely  erroneous,  it  is  not  void, 
but  may  be  corrected  on  appeal.  If  fraudu- 
lent, or  obtained  by  collusion,  it  must  be  at- 
tacked in  a  direct  proceeding,  and  cannot  be 
attacked  collaterally. — Joyce  v.  McAvoy,  81 
Cal.  273,  89  Am.  Dec.  178-tt. 

[c]  If  8  judgment  against  an  infant  is  of- 
fered in  evidence,  and  the  record  shows  ser- 
vice on  the  infant,  but  does  not  show  with 
whom  he  was  residing,  it  will  be  presumed, 
for  the  purpose  of  sustaining  the  jurisdiction, 
that  he  was  residing  with  his  father. — ^Brown 
V.  Lawson,  51  Cal.  615. 

Fob  AuTHOftiTiEs  noH  Otheb  Statcs: 

Judgments  against  infanta:  13  Am.  Dec 
159,  note.  See,  also,  27  Cent  Dig., 
cols.  13591396,  IS  302-323. 


§  64.   Beaarvatlon  to  Infant  of  Day  In 

Court 

[a]  An  infant,  against  whom  a  decree  baa 
been  regularly  rendered  after  service  of  pro- 
cess, etc.,  has  no  peremptory  right  at  any 
future  time  to  claim  that  the  decree  be  held 
for  naught,  and  that  all  the  matters  of  the 
original  litigation  be  retried.— Begla  v.  Mar- 
tin, 19  CaL  463. 

[b]  Mere  omission  in  the  decree  against 
minors  to  give  them  a  day  in  eonrt  after  ar- 
riving at  age,  to  show  cause  against  the  de- 
cree, does  not  make  the  decree  fraudulent  and 
void.— Begla  v.  Martin,  19  Cal.  463. 

[e]  If  minora  had  right  in  law  to  contest 
the  decree  after  reaching  their  majority,  the 
omission  in  the  decree  to  recite  that  right 
would  not  deprive  them  of  it. — Begla  v. 

Martin,  19  Cal.  463. 

[d]  A  judgment  in  equity  against  an  infant, 
where  the  court  haa  jurisdiction,  which  does 
not  give  the  infant  a  day  after  arriving  at  age 
to  snow  cause  against  it,  is  not  void,  and  can- 
not be  attached  collaterally. — Joyce  v.  Me* 
Avoy,  81  Cal.  273,  89  Am.  Dec.  172-n. 

[e]  It  is  at  least  questionable  whether  un- 
der our  system  of  practice  an  infant  is  in 
any  case  or  under  any  circumstances  entitled 
to  have  a  day  given  in  the  judgment  to  show 
cause  against  it. — Joyce  v.  McAvoy,  31  Cal. 
273,  89  Am.  Dec  172-n. 
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[f]  A  minor  has  no  further  titae  than  an 
adult  -within  which  to  take  steps  for  the  cor- 
rection of  error*  in  proceedings  or  a  judgment 
against  him.— Welsh  T.  Koch  (CaL  App.)t  ^ 
Pae.  604. 

Fctt  AcTHORmzs  raoM  Othxb  Statss: 

See  27  Cent.  Big.,  eols.  1371-1374,  |  810. 

§  56.   Operation  and  Effect. 

[a]  Minors  who  have  commenced  and  prose- 
euted  an  action  to  judgment  are  boand  hy 
the  judgment. — Gray  v.  Winder,  77  Cat  525, 
20  Pac  47. 

F(»  AirrHOBinES  noM  Otbxb  States: 

See  27  Cent  Pig.,  eols.  1891-13M,  {  821. 

g  56.           Bettiug  Aside. 

[a]  Bill  of  review  Hea  by  infant  to  set  aside 
decree  rendered  in  a  suit  against  him  for  par- 
tition of  common  estate  where  the  decree 
would  operate  as  a  ctoud  on  or  embarrassment 
to  the  title,  and  where  the  court  had  no  juris- 
diction.—-Waterman  V.  Lawrence,  19  Cal. 
210,  79  Am.  Dee.  212. 

[b]  A  judgment  against  an  infant  in  an  ac- 
tion in  which  he  has  appeared  by  attorney 
will  be  considered  as  confirmed,  if,  after  he 
comes  of  age,  he  takes  any  action  in  reference 
thereto  which  is  consistent  only  with  assum- 
ing its  validity;  and  if  he  tliereafter  moves 
the  court  for  a  new  trial,  and,  failing  therein, 
appeals  to  the  supreme  court  from  the  order 
and  judgment,  be  cannot,  after  the  affirmance 
of  the  judgment,  maintain  a  motion  to  set 
aside  the  findings  and  judgment,  and  to  strike 
out  the  answer  filed  m  his  behalf,  upon  the 
ground  of  his  Infancy  at  the  time  the  an- 
swer was  filed  and  the  trial  had,  and  for  the 
want  of  authority  in  the  attorney  to  appear 
in  his  behalf. — Cfailds  v.  Lanterman,  103  Cal. 
387,  42  Am.  St.  Bep.  121,  37  Pac.  382. 

[c]  Misconduct  of  a  guardian  ad  litem  held 
unavailable  as  a  ground  of  action  to  set 
aside  a  judgment  against  the  minora  repre- 
sented by  bun.— Webb  t.  Koch  (CaL  App.), 
88  Pac.  604. 

Fob  AuTHOBinEs  noH  Otheb  Statib: 

Judgments  against  infants  and  how  to 
correct  and  avoid  them  When  they  are 
erroneous  or  voidable:  89  Am.  Dec  186, 
note.  See,  also,  27  Cent  Dig.,  eols. 
1880-1388,  SI  31S-S19. 

I  57.    Direct  and  Collateral  Attack. 

[a]  Where  infants  are  deprived  of  apparent 
rights  by  a  decree  of  court,  they  have  the 
power  in  a  new  action  to  attack  it,  and  this, 
too,  whether  or  not  they  were  made  parties  to 
the  first  suit— Joyce  v.  Joyce,  8  CaL  161. 

[b]  In  action  by  infant  plaintiffs  through 
guardians  ad  litem  to  set  aside  sale  by  ad- 
ministrator and  guardian,  an  adjudication 
that  the  sale  was  valid  as  to  one  parcel  and 


tnTslid  as  to  another  parcel,  however  er- 
roneous as  to  the  portion  held  valid,  is  con- 
clusive as  against  a  collateral  attack,  and 
binds  the  infants,  if  not  reversed  upon  ap- 
peal^Beed  ▼.  Bing,  93  CaL  96,  28  Pac.  831. 

$  68.  Appeal. 

• 

[a]  On  appeal  from  a  judgment,  a  defend- 
ant cannot  avail  himself  of  the  failure  of 
an  infant  plaintiff  to  allege  the  appointment 
of  a  guardian  ad  litem,  since  he  should  have 
objected  to  the  defect  by  special  demnrrer.— 
Wedel  T.  Herman,  69  CaL  507. 

Fen  AuTHOwma  nox  Otheb  Statss: 

See  27  Cent  Dig.,  eols.  1899-1405,  ||  886- 
832. 

INFECTIOUS  DISEASE. 
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ZKFLUENOINa  COUBT. 

OSUlBg  to  lirilBMiet  conri  M  oonMmpt.  Am  Oob- 
traipt,  f  IS. 

INFLUENOINa  ELECTION. 
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krftoU,  f  SB. 

mFLUENOINO  LEGISLATION. 

Vallditj  of  eoatruU  InflmncUtg  Isglilatlon.  Sm 
Oontraeti,  |  90. 

INFOBBKANTS. 

Attontar  gvMnl  «■  isfomuuit  In  foltB  InToMiif 
fUta  xlclitB.    8aa  Attorsflr  ud  OUent,  |  I. 

INFORMATION. 

Sm  lodletgent  ud  laf  OBUtlOB.  IT. 

INFORMATION  AND  BEUEF. 

Daotals  taMd  on.   Sm  Fluding,  ||  66,  68. 
AOdtTtt  fur  pabUcfttion  ItiMd  on.   Sm  Piomh,  | 
88. 

INFRINaEMENT. 

Of  Miporito  name.    8m  Oorporatlont,  |  90. 
Of  fany  fWnoMoa.    Sm  Taxrla*,  |  10. 

INFBINaEMENT  07  JVN  TBIAI.. 

Sm  Jnrr,  ||  86-48. 

'  IN  GROSS. 

B>amant  la  ^raH.    Bm  Buaman^  |  8. 

INHABITANTS  OF  ADMITTED  TER. 

RIT0R7. 
OffTfT**r  of.  Sm  otUMBi.  i  «. 

INHERITANCE. 

8m  DMoanfe  and  DUM1mfel«a;  HUM. 
Br  lUeiu.   Sm  AUau,  |{  12-81. 
Br  iHMtuda.    Sm  BaaUrdi,  |  8. 
Br  eovrtets.   Sm  Oavrtcti.  |  S. 

INITIAL  CARRIERS. 

LlkbUltr  for  kU  of  terminal  and  conaMtlnc  M>- 
zlflit  of  frelgbt.    Bm  Cairlon,  i  66. 

LUbllltr  tot  Injury  to  pMMngw  OB  oenMettav  llm. 
Bm  Ouiten,  |  llB. 

mmALB. 

Ai  v«rt  of  aana.   Bm  HaaM. 

INITIATION. 

Bm  OommaBoamoBt. 
Of  rlfU  to  paiwlttlnf  watac,   Sm  Wstan  uiA 
Wntoreoimei,  |  86. 

OaL  Dlgeat,  ToL  8—180 


INJUNCTION. 

laetnda  Judicial  pxoUUtlou  to  partiM  In  elTU 
Mtlona,  br  mt,  ordei,  or  Jodgment  tbereln, 
agtinit  iaiag  or  lefralnlng  from  doing  paiUcBlu 
aeu  or  Oilnga,  gntntad  as  piorlalonal,  Interloea- 
tory,  or  final  relief;  natiire  and  aeope  of  tbe  rem- 
edy In  general;  In  wbat  caaea  and  for  irbat  pnz- 
poMi  It  Is  allowed;  gronnli  of  lojnnctlon  and  ]n- 
rlidletlon  over  and  proceedings  to  obtain  Injnnc- 
tlona;  Isinance,  requisites,  and  ralldlty  of  prelim- 
inary or  tampoxanr  Injnnetlons  or  restraining  or< 
dero;  aarrlM  and  neUca  thereof;  quashing,  raeat- 
Ing,  or  setting  aalda  ineh  writa,  ordors,  ete.,  and 
dlasolnHon  ax  dlseharga  thereof,  on  giving  saenxltr 
or  bonds  for  Indemnity  or  othenriae;  final  or  per- 
manent Injnnctlona;  award  of  damages,  etc,  in- 
cident to  relief  by  Injunction;  violation  of  injnne- 
tioni  and  ponlshment  thereof ;  liabilities  on  and 
enfarcemant  of  saoarlUea  given  to  obtain,  dliiolve, 
dlaeha^,  ato.,  Injnnotlans;  and  llablUlar  of  por- 
■ms  other  than  ofloara  for  wrongfnl  procvrlni^  in- 
raanee,  enforcement,  ate.,  of  Injonettens. 

L  NATURE  AND  aBOUNI>S,  §g  1-23. 

A.  Natare   and   Form   of  Bemedy, 

§§  1-7. 

B.  OroDnds  for  Belief,  §$  8-23. 

n.  BUB.TECT3    OP    PEOTECTION,  .§§ 
24-69. 

A.  Actions    and  Other  Legal  Pro- 

ceedings, §§  24-31. 

B.  Property,  Conveyancoi  and  En- 

enmbrances,  §§  32-52. 

C.  Contracts,  §§  53-56. 

D.  Public  Officers,  Boards  and  Manic- 

ipalities,  5§  57-66. 

E.  Personal     Rights    and  Criminal 

Prosecution,  §§  67-69. 

TTT  ACTIONS    FOB    INJUNCTION,  §§ 
70-89. 

IV.  PRELIMINARY   AND  INTERLOCU- 
TORY JNJUNCTIONS,  §§  90-115. 

A.  Grounds  for  Proceedings  to  Pro- 

cure, §§  90-102. 

B.  Continuing,  Modifying,  Vacat- 
ing or  DiBSolving,  §§  103-115. 

V.  PERMANENT    INJUNCTION  AND 
OTHER  RBIilBP,  §§  116-124. 

VL  WRIT,  ORDER  OE  DECREE,  §§  185- 
133. 

Vn.  VIOLATION    AND  PUNISHMENT, 

§§  134-145. 

VUL  LIABILITIES  ON  BONDS  AND  UN- 
DERTAKINGS, §§  146-163. 

H.  WRONGFUL  INJUNCTION,  §  164. 
Bl^  to  Jala  aotleB  for  damagoi  and  InJnnetlMk 

8a»  Action,  1  48. 
AppaalaUltty  at  ozdsr  grantlag  or  xafnsing  Injnno- 

tlon.   See  Appeal  and  Error,  |  19i. 
AppealaUll^  itf  order  dUsolving  or  rafnalag  to  dla- 

solve  iajnaetlon.   8a«  Appeal  and  Error,  I  1S4. 
NonappealablUty  of  ordar  granting  prdlnlBKy  Ib- 

Jnnetlon.   See  Appeal  and  Error,  |  97. 
Vima  to  vpeal  from  lajoaotlenal  erdar.   las  AppwJ 

aad  Error,  |  474. 
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Bcvtow  of  dlie»tloiiU7  taijinuitlaiial  ozdcn.  8m 

Appeal  and  Error,  I  1162. 
Barmlgu  error  in  injunetioii  pxoeMdlagl.  Bm 

pwl  and  Error.  |  1290. 
Agftlart  nie  of  gtmlltr  eorpoiita  nimt.    See  Corpora 

fttiotu,  {  01. 

Bigbt  of  one  court  to  grant  injanctlon  tn  cat*  pend- 

log  In  uiotber  eonrt.    See  Oourte,  f  178. 
Saetralnlnc  praeMdlngi  t«  wtoUIili  dnUu.  Bee 

Dmlns,  I  SO. 
To  mtnln  eneaUoB.   Bm  Bxaentloa,   SS  BS-8B. 
AfKlnst  TemoTil  of  flxtnrM.    Sm  Flxtnroi,  |  87. 
In  aid  of  ereUtor*  of  debtor  fnndulently  conveying 

property.    Bm  Frandnlent  Oonveyftncef,  |  128. 
Seitraining  gae  oompinj  from  ihnttlng  oil  gu.  BM 

Oat.  I  10. 

Enjoining  opening  of  pnUlo  road.    8m  Highway!, 
I  66. 

Enjoining  obitnetlou  «b  pnbUe   Ugbway.  8m 

Blgbvaya.  |  SO. 
tn  aoUoBf  br  or  agatut  liwband  and  ntU.  Bm 

Huband  and  Wife,  |  119. 
Agalntt  Jodgmeat.   8m  Tndgment,  X. 
Agalnit  JndgmeM  of  JuUm  of  tha  peaee.    Bm  Jmt- 

Han  of  the  Paaoa,  |  98. 
Pandeney  of  Injtmetlon  lott  ai  raependlng  atatnU 

of  limltaUou  aa  to  legal  action.   Bm  Xlmttatfon 

of  Actlona,  I  79. 
Beatralnlng  operation  of  vlnoa.   8m  Wnea  and 

lUnerala,  |  44. 
Duddent  to  foraeloanra  antt.   Bm  Voxtgagaa,  |  888 

et  aeq. 

BHttalOng  fozaoloaon  aala.  Bm  Mortgages,  |  887. 
Beatralnlng  fotadoaare  of  Aioitgaga  ondar  powar  vt 

■ale.   Bm  Uortgagai,  |  168. 
Beetralnlng  forodoamco  by  action.    Bm  Kertgago*,  I 

104. 

Agalnat  obitrncUona  on  navlgabla  atroama.  8m 

HaTigable  Watera,  |  40. 
Enjoining  nolaance.    Bee  Knlianoe,  |i  20-31. 
Control  of,  by  vrlt  of  probibition.    Bm  ProUblUon. 

I  8. 

In  aid  of  aatt  to  4nlet  title.    8m  Qvlettng  Title,  S 

as. 

Agalnat  vast*.   Bm  Warta,  |  7.  ■ 
Xo  pretoet  appiopxlatton  of  watax  TlghU  on  pnUle 
Unda.   8m  Watera  and  WatorMnraea,  !  88. 

To  protect  riparian  rigbta.    Bm  Watera  and  Water- 

eontMa,  I  34. 
Seatraining  pollntlon  of  non-naYlgable  atreama.  8m 

Wateri  and  Waterconraei,  i  46. 
Bertralning  diversion  of  water.    Sm  Watera  and 

Waterconriea.  U  62-71. 
To  protect  rights  In  percolating  vatora.    Bm  Watera 

and  WatercooiMS,  |  96. 
Agalnat  shutting  oH  water  for  nonpayment  of  vatK 

xataa.    Sm  Watora  and  Watareonraaa,  |  830. 


I.   NATUBE  AKD  OBOUNDB. 

A.  Nature  and  Form  of  Hemed7,  §§  1-7. 
;  B.  Grounds  for  Belief,  §§  8-23. 

A.    NATUBE   AND  FOBM  OF  REMEDY. 

IN  GENERAL.  |  1. 

PCBPOSE  AND  OFFICE.  |  2. 

ASCILLART  INJUNCTION,  f  8. 

ACTIONa  IN  AID  OF  WHICH  IHJUNCTIOH  IS 

AUTHORIZED,  |  4. 
PRBTENTIVE  INJUNCTION,  I  6. 


UANDATORT  INJUNCTION,  |  8. 
SUCCESSIVE  INJUNCTION^  I  T. 

g  1.  &i  Oenend. 

[a]  Injunctions  are  granted  more  liberally 
than  formerlr. — Merced  M.  Co.  t.  Fremont, 

7  Cal.  321. 

F<»  Authobitibs  nou  Othxb  States: 

See  27  Cent.  lAg.,  eols.  1424rl4Sl|  SS  1-7. 

§  8.  Pnrpose  and  OfflcB. 

[a]  Purpose  of  injunction  is  to  hold  subject 
of  litigation  in  statu  quo  until  final  deter- 
mination.— Stewart  t.  Superior  Conrt,  100 
Cal.  545,  35  Pac  156,  563. 

[b]  Office  of  writ  of  injunction  is  to  re- 
strain wrongdoer,  not  to  punish  him  after 
wrong  done  or  to  compel  him  to  undo  it. — 
Stewart  v.  Superior  Court,  100  Cal.  547,  35 
Pac.  156,  563. 

[c]  Injunction  is  preventive  not  remedial 
writ. — Stewart  \.  Superior  Court,  100  CaL 
546,  547,  35  Pac.  156,  563. 

Fob  Autbobities  fbou  Otheb  Statcb: 
See  27  Cent.  Dig.,  cols.  1424,  1425,  S  1. 

§  3.  Ancillary  Injunction. 

[a]  Ancillary  injunction  is  proper  when 
necessary  to  make  principal  relief  granted 
effectual.— Kittle  T.  Bellegarde,  86  CaL  S65, 

25  Pac.  55, 


g  4,  Actions  In  Aid  of  Wblch  Injanction  is 
Anttaorlsed. 

[a]  In  a  auit  to  test  the  question  of  prior- 
ity of  appropriation  of  a  mining  stream,  a 
prayer  for  an  injunction  to  prevent  future 
injury  is  proper. — ^Marius  t.  Bieknell,  10  Cal. 

217. 

[b]  An  information  was  filed,  and  after- 
ward a  complaint  also,  in  the  district  court, 
seeking  to  have  set  aside  a  decree  of  a  pro- 
bate court  allowing  a  will,  and  at  the  same 
time  the  plaintiff  sought  an  injunction  to  pro- 
tect the  property  during  the  litigation.  Held, 
that  since  the  district  court  had  no  jurisdic- 
tion which  would  enable  it  to  grant  the  re- 
lief sought,  it  had  no  right  to  grant  the  in- 
junction.—State  V.  McGlynn,  20  Cal.  233,  81 
Am.  Dee.  118. 


g  5.  PrerentlTe  Injunction. 

[a]  Preventive  Injunction  will  not  be 
granted  when  act  complained  of  is  already 
aone.— Gardner  v.  Stroever,  81  CaL  151,  23 
Pac.  483. 


§  6.  Mandatory  Injunction. 

[a]  Mandatory  injunctione  are  only  granted 
in  a  peculiar  class  of  extreme  cases.  A  clear 
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ease  of  prospective  Injury  for  which  plaintiff 
will  have  no  adequate  xemecty  at  law  is  in- 
diapensable. — Gardner  ▼.  Stroerer.  81  CaL 
150,  22  Pao.  483. 

[b]  Injunction,  though  restrictive  in  form, 
is  in  fact  mandatory  if  it  has  the  effect  to 
compel  the  performance  of  a  substantive  act. 
Stewart  t.  Superior  Coort,  100  CaL  543,  36 
Pac.  166. 

[c]  Injunction  Is  mandatory,  though  re- 
Btrictive  in  form,  if  its  effect  is  to  compel 
performance  of  substantive  act  and  change 
relative  positions  or  rights  to  parties. — Stew- 
art T.  Superior  Court,  100  CaL  547,  85  Pm. 
166,  663. 

[d]  An  injunction,  tbongh  restrictive  in 
form,  if  it  has  the  effect  to  compel  the  per- 
f  ormanee  of  a  substantive  act,  is  mandatory, 
and  necessarily  contemplates  a  change  in 
the  relative  position  or  rights  of  the  parties 
at  the  time  the  injunction  is  granted  or  the 
decree  entered. — Mark  v.  Superior  Court,  129 
Cal.  1,  61  tac  436. 

FOK  AUTHOBims  VBOM  Otheb  ^ates: 

Mandatory  injunction:  20  Am.  Dec  SS9, 
note. 

g  7.  Successive  Injunctioiu. 

[a]  Plaintiffs  being  about  to  appeal  from  an 
order  dissolving  an  injunction,  the  juilge  be- 
low ordered  that,  upon  filing  a  satisfactory 
appeal  bond,  the  injunction  should  be  con- 
tinued in  force.  The  appeal  was  perfected, 
and  the  plaintiff  applied  in  the  supreme  court 
for  a  further  injunction,  alleging  that  defend- 
ant disregarded  the  order  ef  the  court  below. 
Held,  that  the  plaintiff  was  sufleientlv  pro- 
tected by  the  order  of  the  court  below,  and 
the  application  was  refused. — Eldridge  v. 
"Wright,  15  Cal.  88. 

Taok  AuTHOsmBS  fboh  Otbxb  Statxs: 

See  27  Cent.  Dig.,  cols.  1430,  1431,  8  7. 

B,   GBOITNDS  FOB  BELIEF. 

BIGHT  REQUIRING  PROTECTION,  |  8. 
ACTUAL    OR    ANTICIPATED    VIOLATION  OP 

RIGHT,  !  e. 
SUBSTANTIAL  CHARACTER  OP  INJURY.  1  10. 
HERE  SFEOUIiATITG  OR  POSSIBLE  INJURY,  | 

11. 

IRREPARABLE  INJtntT,  |  12. 
CONTINUOUS  INJURY,  |  13. 

INJURY    WITHOUT    DAMAGE    WHICH  MIGHT 

RIPEN  INTO  A  RIGHT.  |  14. 
UNASCEBTAINABLE  INJURY,  {  15. 
PAST  OR  COMPLETE  JNJORY,  |  16. 
EXISTENCE  OP  REMEDY  BY  MOTION.  |  IT. 
EXISTENCE  OF  ADEQUATE  LEGAL  REMEDY,  | 

18. 

  RECOTERY  OP  DAMAGES.  |  19. 

  INSOLVENCY  OF  DEFENDANT,  i  90. 

  CRIMINAL  PROSECUTION.  |  21. 

PREVENTION  OP  MULTIPLICITY  OP  SUITS.  | 

22. 

DEFENSES  OR  OBJECTIONS  TO  RELIEF— IN- 
JUNCTION OF  NO  BENEFIT  TO  PLAINTIFF, 
I  28. 


{  B.  Bi^t  Bequlring  Protection. 

[a^  A  stranger  to  a  title,  although  In  pos- 
session, cannot  set  up  that  it  was  obtained 
in  a  fraudulent  and  illegal  manner  by  the 
owner  thereof,  and  thereupon  have  such 
owner  enjoined  from  enforcing  his  title,  when 
the  parties  defrauded  are  utisfled  to  let  the 
contoaet  stand.— Treadwell  t.  Payne,  15  CaL 
496. 

[bj  ^  our  courts  the  rules  and  principles  of 
equity  practice  remain  unaltered,  and  the 
writ  of  injunction  can  only  be  issued  where 
the  case  is  one  of  equity  jurisdiction. — Min- 
turn      Hays,  2  Cal.  590,  56  Am.  Dee.  366. 

FOK  AuTHOsmES  VBOM  Otbeb  Statxs*. 

Bee  27  Cent.  Dig.,  eols.  1432-1451,  »  6-14. 

8  9.  Actoil  «  AnUdpatod  ^oUtlon  of 

Bight. 

[a]  A  complaint  alleged  that  defendant  was 
a  stockholder  in  plaintiff  corporation,  and 
bad  been  an  employee  thereof;  that  plaintiff 
had  discharfred  him  from  its  employment  for 
good  cause;  but  that  he  continued  to  intrude 
into  plaintiff's  workshop  and  insist  on  oc- 
cupying his  old  place,  thereby  preventing 
plaintiff  from  employing  a  workman  in  his 
Stead,  and  injuring  its  business  irreparably. 
Held,  that  this  does  not  state  facta  sufBoient 
to  warrant  equity  to  interpose  by  injunction. 
Mechanics'  Foundry  v.  Byall,  62  Cal.  416. 

[b]  It  is  not  necessary  to  show  that  injury 

is  inevitable  in  order  to  enable  a  party  to 
maintain  an  action  for  a  mandatory  injunc- 
tion to  abate  a  nuisance,  but  it  is  sufficient 
as  matter  of  final  relief,  if  facts  are  stated 
showinf;  that  danger  is  probable  and  immi- 
nent.—Xicholson  v.  Oetchell,  06  Cal.  304,  31 
Pac.  '265. 

[c]  One  seeking  to  enjoin  the  state  from 
collecting  a  collateral  inheritance  tax  imposed 
by  act  of  March  23,  1893,  held  not  entitled 
to  a  determination  of  the  question  whether 
after  adoption  of  the  inheritance  tax  law 
(Stats.  1905,  p.  374,  c.  325),  a  method  re- 
mained for  the  collection  of  the  tax. — Trippet 
T.  State  (CaL  Sup.),  86  CaL  1084. 

Fob  Authobitiss  fbom  Otbxb  Status: 

Iniunction  against  threatened  nuisances; 
73  Am.  Dec.  113,  note.  See,  also,  27 
Cent  Dig.,  cols.  1434-1436,  9  »• 

§  10.  Substantial  Character  of  Injury. 

[a]  An  injunction  will  not  be  granted  to  re- 
strain the  issuance  of  a  patent  for  lands,  not 
including  any  portion  ol:  plaintiff's  land,  on 
the  ground  that  such  patent  would  be  a  cloud 
on  his  title,  although  the  patent,  when  is- 
sued,  would  be  invalid,  and  would  require  evi- 
dence de  hors  to  show  its  nullity. — Taylor  v. 
Underbill,  40  CaL  471. 

[b]  To  restrain  continuous  injury  plaintiff 
need  not  aver  or  prove  actual  damages. — 
Hoore  v.  Clear  Lake  W.  W.,  68  CaL  150,  8 
Pao.  816. 
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[c]  Wtere  defendant,  who  had  a  right  to 
operate  a  ditch  through  plaintiff's  lots,  so 
operated  it  aa  to  cause  a  small  portion  of  the 
side  to  be  washed  away  and  the  ditch  cut 
down  further,  but  with  no  material  or  appre- 
ciable injury,  injunction  would  not  issue.— 
Jacob  T.  Day,  111  Cal.  671,  44  Pac.  243. 

[d]  After  a  verdict  for  damages  for  the 

Sollution,  by  the  sewage  of  a  city,  of  a  stream 
owing  through  land,  has  been  had  against 
the  city,  the  chancery  court,  in  determining 
the  right  to  an  injunction  to  prevent  further 
pollution,  will  consider  the  consequences  of 
an  injunction,  and  the  real  equities  of  the 
ease;  and  if  the  injury  is  only  occasional,  and 
the  damage  is  small  and  accidental,  rather 
than  a  probable  and  necessary  consequence, 
an  injunction  should  be  denied. — Peterson  v. 
City  of  Santa  Bosa,  119  Cal.  387,  51  Pac.  657. 

Fob  AuTHOBiTiBs  raoH  Otbeb  States: 

Bee  27  Cent  Dig.,  eols.  1445-1448,  S'18. 

I  11.  Heia  SpeenlatlT*  or  Poasllile  Xajnry. 

[a]  One  cannot  be  enjoined  from  doing  an 
act  which  he  has  never  done  or  threatened 
to  do. — Champion  M.  Co.  iCining  Co.,  75 
Cal.  86,  16  Pae.  513. 

[b]  A  mere  possibility  or  anything  other 
than  reasonable  probability  of  injury  is  not 
sufficient  to  warrant  an  injunction  against  a 
proposed  use  of  property  by  its  -owner. — Lor- 
enz  T.  Waldron,  96  Cal.  243,  31  Pac.  54. 

[e]  It  is  not  the  policy  of  the  law  to  allow 
a  writ  of  injunction  to  be  invoked  upon  evi- 
dence of  the  intention  of  a  judicial  body  in 
regard  to  some  act  which  has  not  been  at- 
tempted to  be  performed. — ^Barto  v.  Board  of 
Supervisors  of  San  Francisco,  136  Cal.  494, 
67  Pae.  7p8. 

}  12.  Eneparable  Injury. 

[a]  Injunction  will  not  be  issued  to  !»• 
strain  erection  of  a  steam  engine  and  ma- 
chinery and  griatmill  in  the  cellar  under  an 
aaction  store,  since  the  injury  resulting 
therefrom  is  not  irreparable. — ^Middleton  t. 
Franklin,  3  Cal.  288. 

[b]  Courts  will  not  interfere  to  prevent  in- 
jury by  injunction  unless  the  harm  will  be 
great  or  the  loss  irreparable. — ^Bitter  t. 
Patch,  12  Cal.  298;  Berry  v.  Patch,  12  CaL 

299. 

Few  Authorities  fbom  Otbeb  States: 

Irreparable  injury,  which  is  within  the 
meaning  of  the  law  of  injunction :  1 
Am.  St.  Rep.  374,  note.  See,  also,  27 
Cent.  Dig.,  cols.  1448-1451,  }  14. 

§  13,   Contlunoos  lujniy. 

[a]  Injunction  is  only  adeqaate  remedy  to 
stay  continuous  injury. — Moore  v.  Clear  Lake 
W.  W.,  68  Cal.  150,  8  Pae.  816. 

[b]  Injunction  will  issue  to  prevent  contlnn- 
ous  act. — Conkling  t.  Facifle  Imp.  Co.,  87 
CaL  SOS,  26  Pao.  399. 


§  14.   Injury  Without  Damage  WUcb  Vigblt 
Blpen  Into  a  Bight. 

[a]  Injunction  lies  to  prevent  wrongful 
acts,  without  damage,  to  ripen  into  a  right. 
Moore  v.  Clear  Lake  W.  W.,  68  Cal.  151,  8 
Pac.  816. 

[b]  Equity  will  enjoin  perpetual  taking  of 
insignificant  amount  of  property  which  may 
ripen  into  a  right. — Heilbron  v.  Canal  Co.,  75 
CaL  431,  7  Am.  St.  Bep.  183,  17  Pae.  935. 

[c]  Injanction  does  not  depend  on  extent  of 
damages  when  injury  might  ripen  into  a 
right.— Learned  t.  Castle,  78  CaL  461,  21  Pae. 
IL  ■ 

fd]  An  injunction  will  be  granted  to  pro- 
hibit the  continuance  of  action  which  ob- 
atructs  a  land'  owner  of  the  free  use  of  his 
land,  independent  of  other  damage,  where 
anch  act,  if  eontinaed,  will  ripen  into  an  ease- 
ment.-—Vestal  T.  Young,  147  Cal.  715,  82  Pao. 
381. 

[e]  That  plaintiff's  land,  over  which  de- 
fendants songht  to  eonstmet  an  irrigation 
ditch  additional  to  that  they  had  an  easement 
to  maintain,  was  of  no  appreciable  value, 
held  no  defense  to  plaintiff's  right  to  restrain 
such  act.— Vestal  v.  Young,  147  CaL  721,  82 
Pae.  383. 

§  15.  Unaseertalnable  Injury. 

[a]  Unascertainable  injury  will  be  enjoined. 
Heilbron  v.  Canal  Co.,  75  CaL  431,  7  Am.  St. 
Bep.  183,  17  Pae.  535. 

§  16.  Past  or  Oon^letad  Injury. 

[a]  An  injury  not  alleged  to  be  continuing 
is  no  ground  for  an  injnnetloB. — Coker  t. 

Simpson,  7  Cal.  340. 

[b]  Injunction  will  not  be  granted  when  act 
complained  of  is  already  done. — Qvdner  T. 
Stroever,  81  Cal.  151,  22  Pac.  483. 

g  17.  Existence  of  Bemedy  by  Motion. 

[a]  Injunction  will  not  lie  to  restrain  ezeen- 
tion  which  may  be  set  aside  on  motion.— 
Lnco  V.  Brown,  73  CaL  5,  6,  2  Am.  St.  Bep. 
814, 14  Pae.  368. 

§  18.  BTlntofifo  of  Adeqnate  Legal  Bemedy. 

[a]  Unless  eqnitable  eirenmstanees,  beyond 
mere  allegation  of  irreparable  injury,  be 
shown,  as  insolvency,  impediments  to  a  judg- 
ment at  law  or  to  adequate  legal  relief,  or  a 
threatened  destruction  of  the  property,  or  the 
like,  an  injunction  ought  not  to  be  granted.— 
Burnett  v.  Whitesides,  13  CaL  1S6. 

[b]  If  anything  is  about  to  be  abstracted 
from  land  which  cannot  be  restored  in  specie, 
it  is  no  objection  to  the  injunction  that  the 
party  making  it  may  possibly  recover  what 
others  may  deem  an  equivalent  in  noni^e^— 
Hicks  T.  Michael,  15  CaL  107. 
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te]  Bijiiiietion  wiH  net  lie  when  thero  is  an 
mdeqvate  reme^  at  law^ — Logan  v.  Hillegass, 
16  Cal.  200;  Cfreen  Thomas,  17  Cal.  86; 
Htuter  y.  Hoole,  17  Cal.  418:  (1879)  Bicharda 
r.  Xirkpatriek,  63  CaL  433. 

[d]  Injunction  will  not  lie  where  there  is  an 
adequate  legal  remedy. — Moore  t.  Clear  Lake 
W.  W.,  68  CaL  160,  8  Pae.  816. 

[e]  Party  guilty  of  laches  in  not  taking 
advantage  ox  adequate  legal  remedy  is  not  en- 
titled to  injunction. — Moulton  t.  Knapp,  85 
Cal.  389,  24  Pac  803. 

[f  ]  A  court  of  equity  will  not  restrain  mnnic- 
ipal  officers  from  doing  an  act  which,  if  done, 
would  not  injure  the  plaintiflf,  where  the  party 
really  aggrieved  has  an  adequate  remedy  at 
law.— Irwin       Exton,  123  Cal.  622,  68  Pac 


[g]  Where  the  owner  has  taken  a  bond  for 
the  performance  of  a  contract  tor  the  erection 
of  a  building,  the  contractor's  breach  of  the 
contract  by  failing  to  complete  the  building, 
necessitating  the  reletting  of  the  work  at  an 
increased  cost,  will  not  entitle  the  owner  to 
an  injunction  restraining  the  collection  of  an 
order  previously  issued  for  part  of  the  con- 
tract price,  in  the  hands  of  an  assignee  for 
value,  since  the  owner  has  an  adequate  rem- 
edy at  law.— Long  Beach  School  Dist.  t. 
Lutge,  129  Cal.  409,  62  Pae.  36. 

g  19.   BMOTary  of  Damages. 

[a]  Injunction  will  not  lie  when  there  is  an 
adequate  remedy  by  an  action  for  damages. — 
Middleton  v.  Franklin,  3  CaL  238. 

[b]  One  claiming  exemption  from  the  pay- 
ment of  tolls  on  a  turnpike  road  is  not  en- 
titled to  an  injunction  to  restrain  interference 
by  the  turnpike  company  with  his  use  of  the 
road,  when  such  interference  conBists  merely 
in  demanding  payment  of  the  reffular  tolls, 
sinee,  for  such  wrong,  he  has  a  sufficient  rem- 
edy by  an  action  for  damages. — Kellett  v.  Ida 
Clayton  ete.  Wagon  Boad  Co.,  90  OaL  210, 
33  Pao.  88S. 

FOK  AUTHOBimS  VBOK  Othib  StATES! 

See  27  Cent  Dig.,  eols.  1466-1469,  S  lA. 

S  20.   luolra^  of  Defendant 

[a]  Insolvency  of  sherifl  to  whom  money  is 

Said  under  protest  is  no  gronnd  for  injunction. 
[cMillan  v.  Bieharde,  9  CaL  419. 

For  AuTHOunES  nou  Othzs  States: 

See  27  Cent.  Dig.,  eola.  1459-1461,  |  17. 

S  21.   Orinlnal  ProsecntlOB. 

[a]  That  facts  would  sustain  a  criminal 
prosecution  is  not  gronnd  for  disaolntion  of 
injonetion,  as  an  adequate  remedy  at  law.^ 
HUler  ▼.  ColUu,  63  CaL  235. 


§  22.  Fnrrentlon  of  Iffnltlplicltr  of  Snlta. 

[a]  The  remedy  by  bill  of  peace  is  provided 
for  eases  of  vexations  litigation,  after  the 
real  merits  of  the  controversy  have  been  set- 
tled at  law.— Enowles  v.  Inches,  12  Cal.  212. 

[b]  Bill  to  restrain  vexatious  litigation, 
upon  ground  that  right  to  real  property  has 
been  determined  in  former  enits,  must  show 
that  the  title  to  the  property  was  determined 
in  a  suit  or  suits,  in  which  all  the  elaimants 
to  the  title  were  parties. — Knowles  r.  Inches, 
12  Cal.  212. 

[c]  In  suit  by  a  banking  corporation,  an 
allegation,  eubatantially,  that  the  bank  com- 
missioners threaten  to  commence  divers  ac- 
tions, etc.,  against  plaintiff  for  refasing  to 
let  them  examine  the  affairs  of  the  bank,  held 
not  to  support  an  injunction.-^WellB  v.  Cole- 
man, 63  Cal.  416. 

[d]  Where,  in  an  action  to  restrain  defend- 
ants from  prosecuting  actions  under  Civil 
Code,  section  490,  providing  that  every  rail- 
road corporation  must  furnish  every  person 
desiring  a  passage  on  their  passenger-cars  a 
ticket  entitling  the  holder  to  ride  iui  his  des- 
tination or  any  Intermediate  station,  or  from 
any  intermediate  station  to  his  destination, 
within  six  months,  and  making  the  company 
refusing  such  ticket,  or  the  passage  therein 
called  for,  liable  to  the  person  refused  in  the 
eum  of  two  hundred  dollars,  and  the  com- 
plaint alleged  that  defendants  composed  a 
confederacy  of  individuals  formed  to  create 
and  prosecute  about  three  thousand  causes  of 
action  for  penalties  against  plaintiff,  equity 
has  jurisdiction  of  the  case,  and  can  consoli- 
date the  actions,  and  dispose  of  it  in  its  en- 
tirety.—Southern  Pae.  Co.  T.  Bobinson,  132 
Cel.  408,  64  Pae.  672. 

FOK  AUTHOKITISS  FROH  OTHIB  STATES: 

See  27  Cent.  Dig.,  eols.  1461-1463,  §  18. 

$  23.   Defenses  or  Objecttons  to  Belief— Xn- 
Jnnction  of  No  Benefit  to  Plaintiff. 

[al  An  injunction  to  restrain  miners  from 
working  their  mine  so  as  to  interfere  with 
the  ditch  of  another  miner  was  denied  where 
it  appeared  that  the  injunction  would  be 
ruinous  to  the  defeudants  and  of  no  benefit  to 
the  plaintiff,  as  the  destruction  of  the  ditch 
-was  inevitable,  according  to  the  plaintiff's 
testimony,  from  the  work  already  done  by  the 
defendant.— Clark  t.  WUlett,  36  OaL  634. 

F(S  AUTHOBITIES  FROM  OTHEB  StatIS: 

See  27  Cent.  Dig.  cols.  1465,  1466,  8  20. 

n.    SUBJECTS  OF  PBOTBCTION. 

A.  Actions  and  Other  Legal  Proceedings,  §§ 

B.  Property,  Conveyances  and  EnenmbnBees, 

§1  32-52. 

C.  Coatraets,  53.66. 
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D.  Pnblie  OfBeera,  Boiirdi  and  MDnieipalities, 

${  57-ee. 

E.  Personal  Bights  and  Cnminal  Proseeotion, 

A.   ACTIONS  AND  OTHEB  LEGAL  PBO- 
CEEDINGa 

raOCEEDINOB  WHICH  MAT  BZ  EHJOINXD,  | 

24. 

GROUNDS  OF  BEMEF-^iJTIGATIOH  PEXDINO 

APPEAL.  I  25. 
  GOOD  DKFKXSB  TO  ACTION  SOUGHT  TO 

BE  EXJOINKD,  |  26. 
PBOCEEDIXGB  FOR  BECOVEBT  OF  LAKD,  |  17. 
CONDEM\ATIOX  PROrHEDIXGS,  |  38. 
PROBATE  PROCEEDINGS.  |  29. 
ACTIONS  OB  PROCEEDINGS  IN  OTHER  COCBTS, 

i  30. 

ACTIONS    PENDING    IS    FOREIGN  JURISDIC- 
TION. (SI. 

S  24.   rroceiwMini  Which  may  be  Enjoined. 

[a]  Order  of  injnnotion,  whereby  bringing 
of  actioQ  is  restrained,  will  be  reTersed, 
notwithstandiiig  an  injunction  bond  has  been 
given.— King  v.  Hall,  5  Cal.  82. 

[b]  The  fact  that  suit  in  ejectment  has  been 
commenced  against  the  judgment  debtor  by 
the  real  owner  does  not  entitle  him  to  en- 
join a  judgment  for  tb«  purchase  price  of 
land.  Be  can  only  avail  himself  of  the  cove- 
nants of  bis  grantor  when  be  has  been 
evicted,  onless  he  offers  to  surrender  the  land 
to  his  grantor. — Jackson  v.  Norton,  0  CaL 
187. 

[c]  A  bill  of  equity  to  restrain  certain  per- 
sons from  litigating  a  right  to  real  property 
will  not  lie,  though  they  are  mere  fictitious 
or  accommodation  grantees,  as  they  have  a 
right  to  be  beard  at  law  in  their  defense. — 
Knowles  t.  Inches,  12  Cat  212. 

[d]  Legal  proceedings  will  not  be  restrained 
where  party  has  lost  his  defense  at  law 
through  negligence  or  has  omitted  to  move 
for  new  trial  in  time. — Kelley  t.  Erien,  68 
Cat  215,  9  Pac  129. 

[e]  Instances  in  which  injunctions  to  re- 
strain proceedings  at  law  are  granted,  stated. 
Beagan  t.  Fitzgerald,  76  Cal.  232,  17  Pae. 
198. 

[f]  Under  section  3423,  Civil  Code,  courts 
cannot  restrain  persons  within  state  from 
prosecuting  action  pending  in  foreign  or 
domestic  jurisdietion,  except  to  prevent  mul- 
tiplicity of  suits. — Spreckels  v.  Hawaiian 
Commercial  etc.  Co.,  117  Cal.  379-381,  49  Pac 
353. 

Fob  Authobitees  rsou  Other  States: 

81  L.  B.  A,  75;  51  L.  B.  A.  754,  note.  See, 
also,  27  CenL  Dig.,  cols.  1473-1480,  » 
M-27. 

{  26.  Qronnds  of  Belief — ^Lltlffatlon  Pend- 
ing Appeal. 

(a]  A  judgment  appealed  from  ia  not  such 
ft  leal  Httlement  of  the  title  a*  to  anthoriza 


a  bill  to  restrain  litigation. — Knowles  t. 
Inches,  12  CaL  212. 

S  se.    Good  DefeoM  to  AeUon  SongU 

to  be  Enjoined. 

[a]  Pending  a  eoit  on  a  note,  though  the 
defec'lmt  was  not  served  and  has  not  ap- 
pearei).  be  eaanot  have  an  injunction  against 
the  collection  of  the  note  merely  on  the 
ground  that  he  has  a  good  defense.— -Smith  v. 
Sparrow,  13  CaL  596. 

[b]  Equity  will  not  enjoin  an  action  at  law, 
when  the  party  st^eking  the  injunction  has  a 
good  defense  at  law. — Waymire  v.  San  Fran- 
cisco etc.  By.  Co.,  112  CaL  646,  44  Pac  1086. 

S  27.  Fiooeedings  foe  Becorvy  of  Lwd. 

[a]  In  an  action  to  enjoin  the  defendants 
from  removing  timber  from  land  claimed  by 
the  plaintiff,  title  in  the  plaintiff,  unlawful 
possession  by  force  by  the  defendants,  and 
the  pendency  of  a  suit  by  the  plaintiff  for 
the  forcible  entry  and  detainer  were  averred. 
The  defendants  objected  that  they  were  ia 
possession,  and  that  no  action  to  try  the  title 
had  been  brought.  The  plaintiff  did  not  ask 
to  be  restored  to  possession.  Held,  that  the 
plaintiff  was  entitled  to  the  relief  sought. — 
Hicks     Michael,  15  CaL  107. 

[b]  In  an  action  of  ejectment  against  a 
tenant  in  possession,  when  the  defendant's 
landlord  intervenes,  no  equitable  issues  are 
disclosed  by  the  landlord's  pleadings  where 
nothing  more  is  averred  than  an  onexeeated 
design,  by  eoUnsion  beween  the  tenants  of 
the  intervener  and  the  plaintiff,  to  allow  a 
judgment  by  default  against  the  defendant 
before  the  landlord  was  informed  of  it,  and 
it  is  error  to  enjoin  the  plaintiff  from  pro- 
ceeding in  his  action.— Beay  t.  Butler,  69  CaL 
672,  U  Pm.  463. 

[e]  Where,  in  an  action  in  ejectment,  a 
person  claiming  the  premises  intervenes,  and 
avers  that  plaintiff  'a  claim  is  invalid  and 
unfounded,  and  is  a  cloud  upon  the  inter- 
vener's title,  this  is  not  suflScient  to  entitle 
the  intervener  to  invoke  the  aid  of  a  court 
of  equity,  and  ask  an  injunction  against 
plaintiff's  proceeding  in  his  action  at  law. — 
Beay  v.  Butler,  69  Cal.  572,  11  Pac  463. 

[d]  The  right  of  a  party  to  restrain  the 

execution  of  a  writ  of  assistance  depends  on 
his  being  in  possession  of  the  property  at  the 
time  the  writ  was  sought  to  be  enforced. — 
Hibernia  Sav.  etc.  Sac  Bobinson  (CaL 
Sup.),  88  Pac.  720. 

§  28.  Condemnatloa  Proceedingi. 

[a]  Injunction  lies  to  prevent  taking  of 
property  for  public  use  without  provision  for 
payment. — MeCann  v.  Sierra  County,  7  CaL 

121. 

§  29.  ProbAte  Proceedings. 

[a]  When  the  administrator  of  an  estate, 
and  other  persons,  enter  into  a  eonsplracy, 
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mud  inttitats  pToceedioga  in  a  probate  court 
to  procure  the  sale  of  the  propertj  of  the 
estate  for  their  own  benefit,  upon  fraadnlent 
claims  allowed  "by  the  administrator,  a  court 
of  equity  hM  jurisdiction  to  arrest  the  pro- 
ceedings in  the  probate  court  by  injnnetlon^ 
Larue  t.  Friedman,  49  CaL  278. 

%  SO.  Actions   or   Froceedlngi   m  Ofh«r 

Courts. 

[a]  One  court  will  not '  peiToit  the  prosecu- 
tion of  an  action  before  it  in  violation  of  an 
injunction  by  another  of  concurrent  jurisdie- 
tion.— Engels  t.  Lnbeek,  4  Oii.  31, 

[b]  Courts  have  no  power  to  interfere  with 
the  judgments  and  decrees  of  other  courts  of 
concurrent  jurisdiction. — ^Anthony  t.  Dunlap, 
8  CaL  26;  Gorham  t.  Toomey,  0  Cal.  77. 

[c]  The  only  ease  in  wMch  injunction  to 
regtrain  co-ordinate  tribunals  will  be  allowed 
is  where  the  court  in  which  the  action  is 
pending  is  unable,  by  reason  of  its  jurisdie- 
tion,  to  afford  the  relief  sought. — ^Anthony  t. 
Dunlap,  8  Cal.  26. 

[d]  The  rule  inhibiting  one  court  from  re- 
straining the  enforcement  of  the  judgment  of 
another  and  co-ordinate  court  does  not  apply 
to  a  proceeding  brought,  not  to  stay  execu- 
tion issued  against  the  property  of  the  judg- 
ment debtor,  but  to  prevent  a  sale  of  the 
property  of  plaintiff  under  the  claim  that  it 
is  the  property  of  the  debtor. — ^Pixley 
Huggins,  15  Cal.  127. 

[e]  The  supreme  court  will  not  grant  an  or- 
der restraining  the  prosecution  of  an  action 
on  a  bond  given  on  the  issuing  of  a  restrain- 
ing order,  pending  an  appeal  by  the  obligor 
from  the  action  of  the  court  in  vacating  his 
restraining  order,  and  denying  his  application 
for  injunction. — ^Adams  v.  Andross,  77  CaL 
483,  20  Pac.  26. 

[f]  The  superior  court  has  jurisdiction  to 
enjoin  the  prosecution  of  an  action  in  the 
justice's  court  for  the  balance  of  the  pur- 
chase price  of  goods  sold,  where  the  defend- 
ant has  a  counterclaim  for  breach  of  war- 
ranty of  the  goods  in  excess  of  the  jurisdic- 
tion of  the  justice's  court,  and  has  brought 
action  for  damages  for  such  broach  in  the 
superior  court,  and  the  plaintiff  in  the  jus- 
tice's court  may  be  compelled  to  litigate  the 
entire  matter  in  the  superior  court. — Greg- 
ory V.  Diggs,  113  Cal.  196,  45  Pac.  261. 

F(S  AtrFHOBiTtBs  VBOK  Othbb  States: 

See  27  Cent.  Dig.,  cols.  1673-1576,  S  69. 

§  31.  Actions  Fandlng  In  Foreign  Jiurisdle- 
tions. 

[a]  Civil  Code,  section  3423,  subdivision  1, 
which  provides  that  an  injunction  cannot  be 
granted  "to  stay  a  judicial  proceeding  pend- 
ing at  the  commencement  of  the  action  in 
which  the  injunction  is  demanded,  unless 
soeh  restraiiit  is  necessary  to  prevent  a  multi- 


plicity of  such  proceedings,"  applies  to  a 
suit  pending  in  a  fore%n  jurisdiction.— 
Spreekels  v.  Hawaiian  Commercial  ate,  Co., 
117  CaL  877,  49  Pac  363. 

Fm  AjjTBOKaaa  nox  Othkb  Btjltb: 

Injunction  to  restrain  prosecution  of  sidts 
in  other  states  or  countries:  56  Am. 
Bap.  663,  note. 

Injunction  against  the  prosecutbn  of  an 
action  in  another  state:  59  Am.  St.  Bep. 
880,  note;  21  L  B.  A.  71,  note.  See, 
also,  27  Cent  Big.,  wis.  1576-1581,  S 
38. 


B.   PBOPBBTT,  C0NVETANCB8  AND  EN- 
CUlIBBANCSa 

PBOPERTT  AND  RIGHTS  FBOTXOTBD,  |  82. 

  EASEMENT.  |  S8. 

  FRANCHISES,    |  34. 

  MECHANICS'  LIENS,  |  85. 

  LIEN  FOB.  BENT,  |  86. 

TITLE  OP  PliAINTIFF,   |  87. 

  EQUITABLE  TITLE,  f  88. 

CSIEATIOK  OF  OLOtTD,  i  89. 

PEOTECTIOK  PENDING  LiriGATION,  |  40. 

SALE  OP  PROPERTY,  i  41. 

SALE  OF  CORPORATE  STOOE,  |  42. 

COLLECTION  OF  DEBT,  |  48. 

TBESPASS   OB  OTHER   INJITRT  TO  LAND,  t 
44. 

  IHSOLVENOT  OP  DEPENDANT,  |  45. 

  BEPBATBD  OB  COHTINaiNG  TBESPASS,  | 

46. 

  MAINTENANCE  OF  DITCH,  1  47. 

~—  TRESPASS  ON  GAME  PRESERVE,  1  48. 

  REMOVAL  OP  BUILDINGS  OR  FENCES,  | 

49. 

  BEMOYAL  OF  GOLD  AND  QUARTZ,  t  60. 

  CUTTING,  DESTBOTING  OB  BEMOYING  OP 

TIMBEB,  I  51. 
 BSMOTAL  OP  OBOF,  |  5S. 


§  82.  Property  and  Bights  ProtaetaO. 

[a]  Pollution  of  water  by  flow  <tf  sewage 
from  town  or  city  may  be  enjoined  at  in- 
stance of  riparian  owner. — Peterson  t.  Santa 
Bosa,  119  CaL  390,  51  Pac.  657. 

[b]  An  injunction  will  not  issue  primarily 
to  prevent  a  threatened  ouster  of  one  in  the 
possession  of  real  estate,  or  to  prevent  a 
threatened  destruction  of  his  furniture. — 
Kredo  v.  Phelps,  145  Cal.  526,  78  Pac.  1044. 

[c]  In  a  suit  to  restrain  the  use  for  busi- 
ness purposes  of  a  lot  conveyed  with  cove- 
nant against  such  use  as  an  injury  to  the 
complainant 'a  remaining  property,  the  evi- 
dence should  be  restricted  to  showing  the 
situation  of  the  property,  the  purposes  to 
which  it  is  adi4)ted,  the  situation  of  the  lot 
in  controversy,  and  the  purposes  tQ.Jvhich  it 
is  adapted. — L^s  Angeles  Terminal  Land  Co. 
V.  Muir,  136  Cal.  86,  68  Pac.  308. 

[d]  An  improvement  company,  owning  an 
island  between  the  ocean  and  San  Pedro  Bay 
devoted  the  ocean  side  to  residence  purposes, 
conveying  lots  with  covenants  against  use  f9r 
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bnsinesB  parpoaet,  and  the  bay  side  to  busi- 
nees  purposes,  sueh  aa  stcureB,  wharres,  and 
landing  places  for  ferries.  A  lot  was  con- 
veyed to  a  yacht  club  on  the  bay  side,  with 
a  covenant  against  its  use  for  business  pur- 
poses. The  grantee  of.  the  yacht  club  con- 
.  veyed  the  lot,  omitting  the  covenant,  and 
a  ferry  company  obtained  from  a  subsequent 
grantee  the  right  to  use  the  lot.  The  use  of 
the  lot  for  ferry  purposes  did  not  depreciate 
the  value  of  this  remaining  property  on  the 
bay  side,  which  was  devoted  to  cuversified 
t  kinds  of  business.  The  ferry  company  might 
.3  have  acquired  the  property  for  ferry  pur- 
poses by  invoking  the  right  of  eminent  do- 
main. Held,  that  the  use  of  the  lot  for  ferry 
purposes  was  not  such  an  injury  to  the  re- 
maining property  as  authorized  an  injunction 
restraining  its  nse. — Los  Angeles  Terminal 
Land  Co.  v.  Mnir,  136  Cal.  36,  68  Pae.  308. 

[e]  The  holder  of  a  junior  title  who  seeks 
the  aid  of  a  court  of  equity  to  protect  his 
title  against  the  holder  of  a  senior  title 
must  aver  and  prove  that  he  is  a  purchaser 
for  value  without  notice. — Austin  v.  Union 
Paving  etc  Co.  (GaL  App.),  88  Pae.  731. 

Fob  Authobities  fbou  Otheb  States: 

Injunction  against  the  publication  of  let- 
ters: 49  Am.  Dec.  180,  note.  See,  alsOf 
27  Cent.  Big.,  cols.  1583-1604,  S  74. 

§  S3.   Easement 

[a]  The  enjoyment  of  an  easement  will  be 
protected  by  injunction. — Kittle  v.  PfeiflEer, 
22  Cal.  484;  Stallard  T.  Cashing,  76  Cal.  472, 
18  Pac.  427. 

[b]  An  injunction  to  enjoin  a  grantee  of 
an  easement  for  a  right  of  way  from  in- 
terfering with  the  grantor  'a  laying  pipes 
beneath  the  right  of  way,  to  connect  with  a 
ram  placed  in  a  gulch  which  encroached  on 
the  right  of  way,  should  be  granted,  where 
the  grantor  offers  to  widen  the  right  of  way 
by  moving  his  fence,  or  by  changing  the  lo- 
cation of  the  ram,  and  filling  up  the  gulch.— 
Peterson  v.  Macbado,  43  Pae.  611. 

[c]  Injunction  held  the  proper  remedy  for 
wrongful  use  of  premises  in  excess  of  ease- 
ment granted. — Winslow  v.  City  of  Vallejo 
(Cal.  Sup.),  84  Pac  101. 

§  34.   Franchises. 

[a]  Turnpike  company  may  maintain  injunc- 
tion against  county  interfering  with  free  use 
of  road  by  depriving  them  of  right  to  collect 
tolls.— Welch  V.  Plumas  County,  80  CaL  342, 
22  Pac  254. 


§  35.   Mechanics'  Liens. 

[a]  Mechanics  and  materialmen  having  a 
lien  upon  a  buildin^f  situated  on  a  leased  lot 
are  entitled  to  an  injunction  to  restrain  a  sub- 
sequent judgment  creditor  from  the  removal 
of  such  building  when,  by  so  doing,  their  liens 
would  be  depreciated.   Such  removal  would 


be  virtually,  though  not  technical^,  iraste.— 
Barber  v.  Reynold,  33  Oal.  497. 

S  36.   JAm  for  Bsnt.  . 

[a]  In  order  to  obtain  an  injunction  ^;^nst 
a  lessee  for  removing  a  crop,  a  part  of  which 
is  due  to  plaintiff  as  rent,  the  bill  of  com- 
plaint must  aver  the  leasee's  insolvency  and 
that  he  has  no  tangible  property  which  could 
be  made  the  subject  of  an  execution  or  at- 
taebment. — Oregory  v.  Hay,  8  CaL  332. 


$  37.   Titie  of  Plaintiff. 

[a]  Where  plaintiff  settled  on  a  tract  of 
land  belonging  to  the  United  States  before 
the  passage  of  the  act  permitting  its  pre- 
emption, he  was  a  mere  trespasser,  and  could 
not  enjoin  another  from  entering  on  such 
land.— O 'Conner  v.  Corbitt,  3  Cal.  370. 

[b]  Allegation  in  complaint  that  defend- 
ants justified  under  an  adverse  claim  will 
not  in  any  sense  prejudice  the  i^ht  to  an 
injunction. — Merced  Min.  Co.  v.  Sremont,  7 
Cal.  317,  68  Am.  Dec.  262. 

[c]  There  is  no  occasion  that  plaintiff  should 
first  establish  his  title  at  law,  before  he  can 
obtain  the  injunction,  when  the  averment  of 
his  right  in  the  comrfaint  is  admitted  by  de- 
murrer.— Tuolumne  Water  Co.  v.  Chapman,  8 
Cal.  392. 

[d]  Allegation  in  complaint,  that  defendants 
wrongfully  claim  some  pretended  and  fictitious 
right  to  use  of  water,  does  not  prejudice 
right  of  the  plaintiffs  to  injunction. — Tuol- 
umne Water  Co.  v.  Chapman,  8  CaL  392. 

[e]  A  party  is  not  restrained  from  cut- 
ting timber  on  land  in  his  possession,  when 
the  weight  of  the  evidence  is  rather  in  favor 
of  bis  right  and  title. — Smith  v.  Wilson,  10 
Cal.  528. 

[f]  A  stranger  to  a  title  of  real  property, 
though  in  possession,  cannot  enjoin  purchas- 
ers from  the  rightful  and  original  owners 
from  asserting  their  rights,  on  the  ground 
that  the  purchase  was  obtained  on  an  insuffi- 
cient consideration  by  means  of  fraud. — 
Treadwell  v.  Payne,  15  Cal.  496. 

[g]  It  is  always  an  absolute*  bar  to  the  al- 
lowance of  an  injunction  for  protection  of 
property  during  litigation  that  the  complaint 
shows  that  the  party  seeking  the  injunction 
has  no  title  or  interest  in  the  property,  and 
no  claim  to  the  ultimate  relief  sought  by 
the  litigation.— State  v.  MeGlynn,  20  CaL  233, 
81  Am.  Dec  118. 

[h]  An  action  to  enjoin  the  commission  of 
trespasses  on  land  cannot  be  maintained  when 
the  plaintiff  is  totally  disseised  and  defend- 
ant is  in  adverse  possession  of  the  land.— 
Felton  V.  Justice,  51  Cal.  529. 

ti]  Mere  existence  of  doubt  as  to  title  is 
not  sufficient  ground  for  refusing  injunction. 
BuUard  v.  Eempff,  119  CaL  13,  60  Pac  780. 
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t aa  action  to  enjoin  a  road  overseer 
from  remoTing  a  fence,  where  defendant  does 
not  deny  plaintiff 'i  allegation  of  possession, 
but  relies  on  an  easement  in  the  public  as 
jnstifjing  liini^  j^intiff  need  not  prove  title, 
possession  being  sufficient  upon  which  to 
maintain  luB  action. — Cramer  t*  Keater,  86 
Pac.  415. 

{  S8.    Equitable  TlUe. 

[a]  Equity  will  protect  perfect  equitable 
title  by  injunction  as  fully  as  legal  title. — 
Flickiuger  v.  Shaw,  87  CaL  133,  22  Am.  St. 
Bep.  234,  25  Fae.  268. 

g  39.   Creation  of  Olond. 

[a]  Where  a  bill  avers  that  plaintiffs  are 
the  owners  and  in  possession  of  a  tract  of 
land;  that  defendants  are  insolvent,  and 
threaten  to,  and  will,  enter  upon  said  land, 
and,  by  excavationa,  embankments,  and  di- 
verting valuable  springs  and  streams  thereon, 
despoil  it  of  the  substance  of  the  inheritance, 
and  create  a  cloud  upon  plaintiffs'  title,  in- 
junction lies. — Bensley  v.  Mountain  Idike  W. 
Co.,  13  Cal.  306,  73  Am.  Dec  575. 

[b]  The  owner  of  land,  though  not  in  poa- 
aession,  may  maintain  an  action  to  restrain 
a  sale  thereof  by  his  grantor  which  would 
east  a  cloud  on  his  title. — ^Thompaon  v.  Lynch, 
29  Cal.  189. 

[c]  Although  court  of  equity  will  interfere 
by  injunction  to  prevent  cloud  from  being 
cast  on  title,  yet  it  is  not  deemed  necessary 
to  exercise  such  authority  to  the  injury  of 
atrangers.— Goldstein  v.  Kelly,  51  Cal.  301. 

[d]  Injunction  will  lie  to  prevent  cloud 
upon  title.— Tibbeti  T.  Fore,  70  CaL.  245,  11 
Pac.  648. 

[e]  Execution  sale  of  homestead  will  be  en- 
joined as  creating  cloud  .on  title. — Lubbock 
V.  McMann,  82  Cal.  230,  16  Am.  St.  Bep. 
108,  22  Pae.  1145. 

g  40.  Froteetlim  Fending  Litigatloa 

[a]  Where  suits  have  been  commenced  be- 
fore a  magistrate  against  the  drawers  of 
prizes  in  a  lottery  to  forfeit  the  prizes  drawn 
to  the  atate  under  the  statute,  a  bill  for  an 
injunction  against  the  owner  of  the  lottery  to 
restrain  him  from  disposing  of  the  prizes  un- 
til the  decision  of  those  suits  will  properly 
lie  in  the  district  court. — ^People  t.  Kent,  6 
CaL  89. 

[b]  Where  complaint  ahows  that  party  seek* 
fng  injunction  has  no  title  to  or  interest  in 
property,  and  no  claim  to  the  ultimate  relief 
sought  by  the  litigation,  an  injunction  for 
the  purpose  of  protecting  property  during 
litigation  will  not  be  allowed. — State  v.  Mc- 
Glynn,  20  Cal.  233,  81  Am.  Dec  118. 

[c]  Where  a  preliminary  injunction  is 
granted  in  an  action  to  try  the  right  to  a 
mining  claim,  and  on  appeal  a  judgment  in 
faror  of  plaintiff  i»  reversed  and  a  new  trial 


granted,  the  granting  of  sneb  new  trial  does 
not  entitle  defendant  to  a  diwwlntion  or  modi- 
fication of  the  injunction. — ^Hesa  t.  Winder, 

34  Cal.  270. 

[d]  Where  the  title  to  a  mining  claim  is 
in  controversy,  an  injunction  may  issue  to 

? reserve  the  property  pending  litigation. — 
eople   V.   Morrill,  26  CaL   336:   Hess  v. 
Winder,  34  Cal.  270. 

[e]  Plaintiffs,  as  warehousemen,  were  oc- 
cupying premises  the  lease  to  which  was 
about  to  expire,  and  were  negotiating  with 
the  lessor  for  a  nnewal  at  a  reduced  rental. 
IHfendant,  who  was  their  clerk,  and  had  ac- 
cess to  their  books  and  papers  and  knowledge 
of  their  business,  without  their  knowledge 
applied  to  the  lessor  and  obtained  a  lease 
of  the  premises  for  himself  and  another,  who 
had  notice  of  the  facta.  Held,  that  an  in- 
junction would  issue  pendente  lite  to  re- 
atrain  defendants  from  proceeding  to  recover 
the  premises. — Gower  v.  Andrew,  59  CaL  119, 
43  Am.  Bep.  242. 

[f]  Plaintiff  is  entitled  to  injunction  pend- 
ing suit  to  restrain  defendant  from  commit- 
ting waste,  unless  it  appears  that  plaintiff's 
title  is  bad.  Mere  existence  of  doubt  as  to 
title  is  no  ground  for  refusing  injuoction.— 
Hunt  T.  Steese,  75  Cal.  624,  17  Pac  920. 

[g]  Injunction  may  issue  to  restrain  the  use 
of  property  pending  litigation,  though  the 
title  is  donbtfuL— Hunt  v.  Steese,  75  Cal.  620, 
17  Pac.  920. 

[h]  Defendant  was  in  possession  of  the  mine 
in  suit  under  a  contract  of  sale  from  pluntiff, 
which  provided  that,  in  case  of  default  in  pay- 
ment, any  improvements  should  revert  to 
plaintiff,  with  the  land.  Default  being  made, 
plaintiff  brought  ejectment,  and  obtained  a 
preliminary  injunction  restraining  defendants 
from  "working"  on  the  premises.  Defend- 
ants were  operating  an  adjoining  mine,  to 
which  the  only  access  was  through  the  prem- 
ises in  suit,  by  means  of  appliances  erected 
by  defendant.  Held,  that  plaintiff's  claim 
under  the  contract  to  improvements  on  the 
premises  did  not  entitle  him  to  an  injunction 
restraining  defendants  from  working  on  the 
premises,  since  his  right  to  improvements 
could  only  be  settled  on  final  hearing,  and 
meantime  defendants  were  entitled  to  use 
the  premises  for  access  to  their  own  prop- 
erty.—Williams  T.  Long,  129  Cal.  229,  61  Pac 
1087. 

[i]  A  preliminary  injunction  in  ejectment, 
restraining  defendant  from  entering  or  tres- 
passing on  the  premises  in  suit,  cannot  be 
sustained,  since  one  cannot  technically  en- 
ter or  trespass  on  land  of  which  he  is  in  pos- 
session.—Williams  T.  Long,  129  CaL  229,  61 
Pac  1087.  ■ 

[j]  An  applicant  to  the  state  land  office  for 
the  purchase  of  land  to  which  the  state  has 
no  title,  as  the  selection  of  the  land  hy  the 
Ntate  had  not  been  approved  by  the  United 
States  land  department,  though  he  pays  the 
prt^er  fee  for  the  applieatfoa,  and  receives  a 
certificate  of  such  paymeat  from  the  survQyor 
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general,  is  not  entitled  to  an  injunction  re- 
straining certain  persons  from  mining  on  the 
land  pending  proceedings  in  the  United  State* 
land  department  to  determine  whether  the 
land  is  agricultural  or  mineral  in  character. 
Allen  T.  Pedro.  138  CaL  1,  68  Pae.  99. 


%  41.  Sale  ijf  Proper^. 

[al  Injunction  lies  to  restrain  the  lale  of 
one's  property  for  another's  debt. — ^Hickman 
T.  O'Neal,  10  Cal.  292. 

[b]  A  bill  to  enjoin  a  sale  of  real  estate 
cannot  be  maintained,  on  the  ground  of  the 
prevention  of  multiplicity  of  suits,  when  a 
single  action  of  ejectment,  joining  all  the 
tenants,  would  determine  the  title  and  fully 
vindicate  plaintiff's  rights,  and  notice  of  lis 

Jendens,  being  filed,  would  bind  purchasers 
rom   the  defendant. — City  and  County  of 
Ban  Francisco  v.  Beideman,  17  Cal.  443. 

[c]  A  court  of  equity  will  enjoin  the  tale 
of  a  homestead  by  an  assignee  of  an  insol- 
vent.—Dascey  T.  Barris,  65  Cal.  361,  4  Pae 

23S. 

[d]  An  absolute  bona  fide  sale  of  defend- 
ant 's  mining  property  (which  may  be  put 
to  a  lawful  and  proper  use)  to  any  person 
who  may,  to  the  knowledge  of  defendants, 
have  the  intention  to  work  or  use  it  by  the 
same  process  on  account  of  which  an  injunc- 
tion was  granted,  cannot  be  forbidden  to 
defendants  in  the  decree. — Yuba  County  v. 
Kate  Bayes  Min.  Co.,  141  Cal.  360,  74  Pac. 
1040. 

S  42.   Bala  of  Cwporate  Stock, 

[a]  Trustees  of  a  mining  corporation  will 
not  be  enjoined  from  selling  stock  for  un- 
paid assessments  levied  for  the  purpose  of 
paying  the  proper  legal  expenses  of  the  com- 
pany, and  not  exceeding  the  amount  allowed 
by  law.— Sulliran  v.  Trinnfo  Oold  eto.  Min. 
Co.,  29  Cal.  586. 

§  43.   Oollectioii  Of  Debt 

[a]  Injunction  should  not  be  granted  to  re- 
strain defendant  from  collecting  debts  that 
are  due  when  no  provision  is  made,  by  the 
appointment  of  a  receiver  or  otherwise,  for 
their  collection.  (Per  Rhodes,  J.,  dissenting.) 
Godey  v.  Godey,  39  Cal.  157. 

Fob  AuTHOHiTiBa  reoit  Othkr  States: 

See    27    Cent   IMk-.  colfl.  1650-1654^  SS 
96,  07. 

§  44.  Trespaai  or  Other  Injury  to  lAnd. 

[a]  Injunction  will  not  lie  to  restrain  a  mere 
trespass  unless  irreparable  Injury  would  be 
done  thereby.— Waldron  v.  Marsh,  6  CaL  119; 
Tevifl       EUis,  25  Cal.  515. 

[b]  Injunction  is  the  proper  remedy  to  etay 
a  threatened  injury  to  a  right  of  way. — ^Kittle 
T.  Pf eiffer,  22  CaL  484. 


[c]  An  injunction  will  not  be  granted  to 
restrain  the  commission  of  trespasses  where 
the  party  complaining  has  a  complete  and 
adequate  remedy  at  law. — Leach  t.  Day,  27 
Cal.  643. 

[d]  An  injunction  will  lie  to  restrain  a 
threatened  injury  to  real  property  in  the 
nature  of  waste,  although  the  plaintiff  is  in 
possession  of  the  land. — ^Moro  t.  Maaaini,  S2 
CaL  590. 

[e]  An  action  will  lie  to  enjoin  a  threat- 
ened trespass  on  land  where  the  treapass,  if 
committed,  would  destroy  the  substance  of 
the  land,  which  could  not  be  specifically 
replaced.— More  t.  Massini,  32  Oaf.  590, 

[f]  Court  will  not  interfae  by  injunction, 
to  restrain  the  commission  of  naked  tres- 
passers, where  there  is  no  waste  committed. 
Nevada  C.  *  a  C.  Co.  t.  Kidd,  37  CaL  282. 

[gj  The  construction  of  a  tunnel,  permanent 
in  its  character,  through  a  lot,  is  an  injury 
irreparable  in  its  nature,  against  whieh  the 
owner  is  entitled  to  an  injunction,  without 
regard  to  the  trespasaer-'s  solvency. — Bichardi 
V.  Dower,  64  Cal.  62,  28  Pae.  113. 

[h]  Trespass  will  not  be  enjoined  when 
trespasser  can  be  removed  by  a  judicious  ap- 
plication of  physical  force  or  calling  a  police- 
man.— Mechanics'  Foundry  v.  Eyall,  75  Cal. 
603,  604,  17  Pac.  703. 

[i]  Trespass  will  only  be  enjoined  when  it 
appears  that  injury  to  result  from  it  will  be 
irreparable, — Mechanics'  Foundry  v.  Byall, 
75  Cal.  602,  17  Pac.  703. 

[j]  Acta  rendering  valueless  ten  acres  of 
valuable  land  constitute  enjoinable  irrepara- 
ble injury. — Schneider  v.  Brown,  85  CaL  207, 
24  Pac.  715. 

[k]  The  remedy  by  injunction  may  be  in- 
voked to  restrain  acts  or  threatened  acts  of 
trespass,  in  any  instance,  where  such  acts 
are,  or  may  be,  an  irreparable  damage  to 
the  particular  speciea  of  property  involved; 
and  the  destruction  of  a  hunting  privilege, 
which  is  the  very  substance  of  the  property 
right  held  under  lease,  makes  out  a  case  of 
irreparable  damage,  which  will  sustain  an  in- 
junction, regardless  of  the  solvency  or  in- 
solvency of  the  trespassers  enjoined. — ^Kellogg 
V.  King,  114  CaL  378,  S5  Am.  St  Bep.  74, 
46  Pac.  166. 

[1]  Under  Code  of  Civil  Procedure,  section 
526,  providing  that  an  injunction  may  be 
granted  where  defendant  ia  doing  some  act  in 
violation  of  plaintiff's  rights,  a  complaint  al- 
leging ownership  and  right  to  use  the  watera 
of  certain  springs,  and  defendant's  interfer- 
ence therewith,  states  a  cause  of  metion.— 
Williams  v.  Barter,  121  CaL  47,  53  Pae.  405. 

[m]  A  person  who  ia  not  entitled  to  freo 
access  to  the  store  of  another,  by  whom  he 
had  recently  been  employed  at  a  compensa- 
tion based  on  a  percentage  of  the  net  profits 
of  the  business,  for  the  purpose  of  protecting 
his  interest,  where  the  employer  avers  that 
the  busincBB  never  yielded  a  j^rofit,  and  the 


Digitized  by  Google 


INJUNCnONi  n,  B,  §g  45-49. 


8875 


employee  ahowB  no  reason  why  his  presence 
is  necessary  to  protect  his  share  of  the  profits, 
if  there  were  any. — De  Groot  v.  Peters,  124 
Cal.  406,  71  AuL  St.  Kep.  91,  57  Pac.  209. 

Fob  AuTHOBinis  raoH  Other  States: 

Injunction  against  trespass:  11  Am.  Dee. 

497,  note. 

Injunction  against  trespasBeB  on  real  es- 
tate: 53  Am.  Bep.  346,  99  Am.  St. 
Eep.  731;  notes.  See,  also,  27  Cent. 
Dig.,  cols.  1654-1683,  9S  98-107. 

§  46.   —  Insolvfliicy  of  Defendant. 

[a]  A  trespass  will  be  restrained  where  the ' 
trespasser  is  insolvent. — Bensley  t.  Mountain 
Lake  Water  Co.,  13  Cal.  306,  73  Am.  Dee. 
575;  West  v.  Smith,  52  Cal.  322. 

[b]  A  biU  will  not  lie  to  enjoin  defendants 
from  committing  a  trespass  in  the  absence  of 
insolTency  or  other  facts  requiring  equitable 
interference.— More  t.  Ord,  15  Cal.  204. 

[c]  Bill  in  equity  to  restrain  defendants 
from  taking  poasesaioD  of  a  certain  wharf. 
Allegationa  of  title  in  plaintiff,  and  that  de- 
fendants., conspiring  together,  were  threaten- 
ing by  force  to  drive  plaintiffs  and  their  teams 
and  workmen  from  the  wharf,  where  they 
were  engaged  in  transporting  goods  landed  on 
the  wharf  to  other  places,  and  that,  unless 
defendants  irere  restrained,  they  would  break 
np  thia  basineas  of  plaintiff.  Held  that,  with- 
out an  averment  of  the  insolvency  of  the  de- 
fendants, a  ease  for  an  injunetion  was  not 
nt  forth.— Tomlinson  v.  Bubio,  16  Cal.  202. 

[d]  Trespass  will  not  be  enjoined  merely 
because  trespasser  is  insolvent. — Mechanics ' 
Foundry  v.  Eyall,  75  Cal.  603,  17  Pac.  703. 

[e]  Work  of  public  nature  affecting  public 
convenience  will  not  be  enjoined  where  there 
is  no  doubt  of  defendant's  ability  to  respond 
in  damages. — Bigelow  v.  Los  Angeles,  85  CaL 
618,  24  Pac.  778. 

[f]  Injunctions  for  unlawful  trespassing 
upon  lands  of  another,  under  claim  of  right, 
are  not  confined  to  cases  where  defendant  ia 
insolvent.— Kaiser  v.  Dalto,  140  Cat.  170,  73 
Pac  828. 

[g]  Equity  will  enjoin  a  trespaaaer,  even 
though  he  is  solvent,  who,  under  claim  of 
right,  forcibly  enters  on  the  land  of  another, 
digs  up  the  soil,  and  builds  a  brick  wall,  to 
the  exclusion  of  the  owner  from  possession. — 
Kaiser  v.  Dalto,  140  Oal.  167,  73  Pac.  828. 


I  46.   Bepeated  or  Oontbmliig  Trespass. 

[a]  Defendants  had  entered  upon  plaintiff's 
land  for  mining  purposea,  and  destroyed  his 
trees,  shrubbery,  etc.,  and  they  threatened  to 
continue  so  doing,  claiming  the  right  if  they 
paid  to  plaintiff  the  value  of  his  trees,  as 
they  had  in  fact  paid  one  judgment  re- 
covered by  him.  Held,  that  defendants' 
elaim  of  right  was  unfounded,  and  that  a 
perpetual  injunction  against  their  trespasses 


was  proper  to  be  granted. — ^Daubenspeek 
Grear,  18  Cal.  443. 

[b]  A  bill  m  equity  alleging  that  the  re- 
spondent, under  a  pretended  claim  of  a  right 
of  way  over  the  complainant's  land  by  vir- 
tue of   a   pretended   order  of   the  board 
of   Buperviaors,   has  entered   the   close  of  * 
the  complainant  and  torn  down  and  destroyed  ' 
the  fences,  and  threatens  to  do  the  same  as 
often  aa  they  are  erected,  and  praying  for  ! 
an  injunction,  is  demurrable  in  not  showing  ' 
that  the  complainant  has  not  an  adequate  and  \ 
complete  remedy  at  law. — Leaeh  t.  Day,  27  > 
Cal.  643.  '  ' 

[c]  Injunction  Is  proper  to  avoid  multiplicity 
of  actions  for  trespass  likely  to  be  repeated 
indefinitelv. — Smithers  v.  Fitch,  82  Cal.  158, 
22  Pac.  935. 

[d]  The  prevention  of  a  mnltiplicity  of  suits 
is  ground  for  injunction  in  case  of  repeated 
tresoasses  by  a  large  number  of  persons. — 
Kellogg  V.  King,  114  CaL  878,  55  Am.  St. 
Bep.  74,  46  Pac.  166. 

[e]  Where  plaintiff,  having  a  right  of  way 
across  defendant's  lot,  subject  to  the  right  of 
defendant  to  maintain  gates  at  each  end 
thereof,  continually  leaves  the  gates  open,  and 
declares  hia  intention  to  continue  to  leave 
them  open  whenever  he  nses  the  way,  defend- 
ant, though  not  showing  substantial  damages, 
ia  entitled  to  have  plaintiff  enjoined  from 
naing  the  way  unless  he  closes  the  gates  im- 
mediately after  passing  through  them,  be- 
cause leaving  them  open  ia  an  invasion  of 
defendant's  right,  and  an  injunction  is  nec- 
essary to  prevent  a  total  destruction  thereof 
by  the  acquisition  of  an  adverse  prescriptive 
right,  and  because  injunction  is  necessary  to 

Erevent  a  multiplicity  of  suits. — ^Mendelson  v. 
[eCabe,  144  CaL  230,  77  Pac.  015. 

Fob  AtiTHosmEs  pbom  Other  States: 

Injunction  against  trespass  on  realty:  99 
Am.  St.  Kep.  731,  note.  See,  also,  27 
Cent.  Dig.,  cols.  1663-1669,  $  101, 

§  47.  -—  —  Maintmance  of  Ditch. 

[al  Where  defendant  wrongfully  conatmr;ted 
a  ditch  from  one  hundred  and  ten  to  one 
hundred  and  twenty-two  feet  wide  across 
plaintiff's  land,  plaintiff  was  entitled  to  an 
injunction  compelling  ilofendant  to  fill  the 
ditch  up. — McBae  v.  Blakeley  (Cal.  App.), 
84  Pae.  679. 

§  4S.   Tnspass  on  Oanu  Ptesezra. 

[a]  Injunction  will  lie  in  favor  of  a  trustee 
of  a  hunting  club,  which  has  an  exclusive 
right  of  hunting  upon  game  preserve,  under 
a  lease  from  the  owner  to  the  trustee,  to 
restrain  hunting  thereupon  by  trespassers 
without  right. — Kellogg  v.  King,  114  Cal. 
378,  55  Am.  St.  Bep.  74,  46  Pae.  166. 

§  49.   Bemoral  of  Buildings  or  FencAS. 

[a]  Where  a  tenant  is  destroying  a  building 
erected  by  himself  on  the  premisea^  and  claim- 
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ing  the  right  to  Ao  wo  under  the  lease,  a 
bill  for  injunction  by  the  leeeor  ifl  the  proper 
mod©  of  trying  the  right. — Jangerman  v. 
Bovee,  19  Cal.  354. 

[b]  In,7anctioii  will  issue  to  reatrsin  a  tres- 
pass on  plaintiff's  land  hy  takijig  down  fences 
and  opening  a  road  through  it,  where  it 
appears  that  defendant  is  iiuolvent. — Origs- 
hy  V.  Burtnett,  31  CaL  406. 

{c]  Injonction  against  irreparable  injury  to 
inheritance  by  threatened  waste  will  be 
granted  regardless  of  solvency  of  defendant; 
e.  g.,  removal  of  wharf.— Crescent  City  etc. 
Co.  T.  Simpson,  77  Cal.  290,  19  Pac  426. 

{d]  An  action  by  the  owner  of  land,  in 

possession  thereof,  to  enjoin  the  removal  of 
machinery,  engines,  derricks,  tramways,  and 
wire  cable  attached  to  the  soil,  will  be  sus- 
tained upon  the  presumption  of  ownership 
ariKing  from  possession  thereof,  even  if  the 
property  be  considered  as  personal  property, 
in  the  absence  of  proof  of  other  ownership 
thereof.~Nolan  t.  Botater,  135  Cal.  264,  67 
Pac  127. 

Fm  AuTHORTHK  Fsoic  OTEOot  Staivb: 

See  27  Cent.  Dig.,  cols.  1676,  1677,  S  104. 


§  60. 


BemOTal  of  Gold  and  Qnartz. 


[a]  The  mere  depriving  the  plaintiff  of  a 
quantity  of  gold-bearing  quartz  is  not  an 
irremeiable  injury  in  the  sense  which  will 
entitle  him  to  an  injunction. — Merced  Min. 
Co.  T.  Fremont,  7  Cal.  317,  68  Am.  Dec.  262. 

j    [b]  Removal  of  gold  from  a  mine  is  em- 
■  pbatically  taking  away  the  entire  substance 
'  of  the  estate,  and  comes  within  that  class  of 
trespass  in  which  injunctions  are  now  uni- 
versally granted. — Merced  Min.  Co.  v.  Fre- 
mont, 7  Cal.  317,  68  Am.  Dec.  262. 

§  51.   OntUng,  Destroying  or  Bemoving 

of  Timber. 

[a]  Cutting,  destroying,  and  removing  grow- 
ing timber  is  sufficient  ground  for  an  in- 
junction,  without  any  allegation  of  insol- 
vency.— Natoma  etc.  Co.  v.  Clarkin,  14  CaL 
544;  Halleck  v.  Mixer,  16  Cal.  574. 

[b]  Injunction  will  lie  to  restrain  the  threat- 
ened destruction  of  timber  on  land  which 
had  been  conveyed  to  another  with  the  ex- 
ception of  the  timber  thereon. — Sears  v.  Ac* 
kerman,  138  Cal.  583,  72  Pac.  71. 

[c]  Where  one  cut  down  trees  on  the  land 
of  another,  and  threatened  to  continue  to 
do  so,  an  injunction  would  lie  to  restrain  such 
injury. — Hatton  T,  Gregg  (Cal.  App.),  88 
Pac.  594. 

,  F«  AuTHOBims  moH  Otheb  Statu: 

22  L.  B.  A.  233,  note.    See,  also,  27  Osnt 
Dig.,  cols.  1677-1682,  S  105. 


§  62. 


Bemoval  of  Oxop. 


[a]  One  who  has  the  title  to  a  gnnring 
crop  can  enjoin  another,  who  is  insolvent 


from  harvesting  and  removing  it. — West  t 
Smith,  52  Cal.  322. 

[b]  In  order  to  sustain  an  injunction  to 
prevent  the  removal  of  a  crop,  it  is  sufficient 
to  show  the  inability  of  the  defendant  to 
respond  in  damages,  and  absolute  and  com- 
plete insolvency  need  not  be  shown. — Paiee 
T.  Akins,  112  Cal.  401,  44  Pac.  666. 

Foe  Authoeitibs  feom  Othkb  States: 

See  27  Cent.  Dig.,  cols.  1682,  1683,  {  106. 

C.  CONTRACTS. 

CONTRACT  TO  FURNISH  GAS.  i  S8. 
CONTRACTS  NOT  TO  ENGAGE  IN  BUSHfESS.  | 
S4. 

BEVOCATIOH  OP  POWER  COUPLED  WITH  AJT 

INTENT,  I  8S. 
CONTRACT  NOT  BPZOIFIOALLT  BNFOBOSABLS. 

I  86. 


{  63.  Contract  to  Famlali  Oaa. 

[a]  Where  a  consumer  agrees  to  talce  ftas 
from  a  gas  company,  and  pay  a  certain  price 
per  one  thousand  cubic  feet,  and  the  company 
agrees  to  furnish  the  gas  at  a  certain  price, 
the  consumer  is  entitled  to  an  injunction  re- 
straining the  gas  company  from  discontinu- 
ing the  furnishing  of  the  gas. — Gallagher  t. 
Equitable  Qaslight  Co.,  141  Cal.  699,  75  Pac 
329. 


§  54.  Contract  not  to  Engage  in  Bnsmesa. 

[a]  The  breach  of  a  valid  contract  in  re- 
straint of  trade  may  be  enjoined,  though 
nominal  damages  only  can  be  proved. — ^Brown 
T.  Kling,  101  Cal.  295,  35  Pac.  995. 

[b]  Injunction  lies  to  restrain  violation  of 
contract  not  to  engage  in  certain  business  in 
county  while  transferee  of  goodwill  carries 
on  such  business. — Bagsdale  t.  Nagle, '  1<)6 
Cal.  332,  39  Pac  628. 


g  66.   Bovocatlon  of  Power  Conpled  with  an 
Interest. 

[a]  Where  a  power  of  attorney  is  conpled 
with  an  interest,  upon  proper  allegations 
sustained  by  unequivocal  proof,  a  court  of 
equity  wiU  restrain  its  revocation  and  enable 
the  attorney  to  execute  the  trust. — ^Posten  v. 
Bassette,  5  Cal.  467. 

Foe  AuTHOKiTiEs  FEou  Otree  States: 
See  27  Cent.  Dig.,  col.  1711,  §  120. 

%  66.  Contract  not  SpeelflcaUy  EnfMcoaUe. 

[a]  By  the  express  provisions  of  Civil  Code, 
section  3423,  an  injunction  cannot  be  granted 
to  prevent  the  breach  of  a  contract  the  per- 
formance of  which  cannot  be  mecilteaUy  en- 
forced.—Famum  T.  Clarke  (CaL  Sup.),  SA 
Pac  166. 
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D.    PUBUC    OFFICERS,    BOARDS  AND 
MUNICIPALITIES. 

OFFICERS  AND  OFFICIAL  ACTS  WHICH  HAY 
BE  ENJOINED  IS  GENERAL.  |  57. 

CLERK  OF  OOUBT— -ISSUANCE  OF  BZSCnTION, 
i  58. 

OOTTNTT  BOARD.  |  59. 

crriES,  I  so. 

HARBOR  C0MUISSI0NER9.  |  «1. 
DISPOSITION  OP  PUBLIC  MONET,  |  «3. 
ISSUE  OF  BONDS,  |  63. 

PASSAGE  OF  ORDINANCES  OB  RESOLUTIONS, 
I  64. 

ENFORCEUBNT  OF  VOID  ORDINANCE,  {  65. 
OOKTBACTS  AND  ABBES8HESTS  FOB  STRBET 
IMPROVEMENTS,  |  66. 


§  67.  Officers  and  Official  Acts  WUeh  May 
ba  Enjoined,  in  GeneraL 

[a]  Public  officers  cannot  be  enjoined  from 
performing  duty  imposed  by  law. — ^People  v. 
Board  of  Superrisors,  76  CaL  181, 16  Pac.  776. 

[b]  CiTil  Code,  section  34S3,  providing  that 
an  injunction  shall  not  lie  to  prevent  the 
execution  of  a  public  statute  by  officers  of 
the  law  for  the  public  benefit,  does  not  pro- 
hibit an  injanction  against  the  erection  of  a 
wharf  on  plaintiff's  land,  as  no  public  statute 
authorizes  the  taking  of  land  without  proceed- 
ings under  eminent  domain. — ^Payne  t.  Eng- 
li^  79  CaL  640,  81  Pac.  9dS. 

[c]  Act  of  May,  18S3,  proTiding  that  no 
injunction  shall  be  issued  against  eommis- 
Bionera  appointed  thereunder,  is  invalid,  since 
the  legislature  cannot  except  a  specified  class 
of  persons  from  the  operation  of  a  general 
rule  of  law  as  to  judicial  proceedings. — Guy 
T.  Hermanofl,  S  CaL  78,  63  Am.  Deo.  85. 

[d]  Where  plaintiff's  works  were  a  publio 
nuisance,  he  was  not  entitled  to  an  injunc- 
tion restraining  public  officers  from  proceed- 
ing against  or  interfering  with  plaintiff  in 
the  operation  of  the  works,  they  being  au- 
thorized to  abate  the  nuisance  by  Civil  Code, 
section  3494.— McQueen  t.  Fhelan  (CaL 
App.},  88  Pac  1000. 

POK  AlTTHOBITIES  PBOM  OTHXB  STATSS: 

IS  L.  B.  A.  64,  note.   See,  also,  27  Cent 
'  Dig.,  eola.  1761-1754,  S  148. 


I  58.  Olerk  Oonrt— bsiiance  of  Ezeenttou. 

[a]  A  bill  in  eqnity  wiU  not  lie  to  compel 
the  clerk  of  the  court  to  issue  an  execution 
on  a  money  judgment,  as  there  is  a  perfect 
remedy  by  action  on  his  bond. — Goodwin  T. 
Glazer,  10  CaL  338. 

§  60.  Oonnty  Board. 

[a]  An  injunction  will  not  be  granted  to 
restrain  a  board  of  supervisors  from  incurring 
liabilities  which  would  not 'be  a  legal  charge 
against  the  eonntj,  ainee  soeh  aet  eannot  in 


any  way  injure  plaintiff  as  a  tazpayer.— • 

Linden  v.  Case,  46  Cal.  171. 

[b]  When  a  county  board  have  acted  in 
good  faith  in  ordering  a  county  seat  election 
under  the  county  government  act  api>roved 
March  14.  1883,  they  cannot  be  enjoined 
from  publishing  the  result,  whether  the  elec- 
tion was  in  fact  legal  or  not;  Civil  Code, 
section  3423,  subdivision  4,  providing  that  no 
injuo(rtion  shall  issue  against  "the  execution 
of  a  public  statute  by  officers  of  the  law  for 
the  public  benefit." — People  v.  Board  of  Sup- 
ervisors, 16  Pae.  776. 

For  Authosities  reoii  Other  States: 

See  27  Cent.  Dig.,  eola.  1757-1760,  §  145. 


S  60.  CHtloi. 

[a]  A  city  without  the  power  to  take  pos- 
session of  a  waterworks  plant  rightfully  may 
be  enjoined  from  doing  so  forcibly. — City  of 
Los  Angeles  v,  Los  Angeles  City  Water  Co.,  124 
Cal.  368,  57  Pac.  210;  Los  Angeles  City  Water 
Co.  V.  City  of  Los  Angeles,  124  Cal.  368.  57 
Pac.  210;  Crystal  Springs  Land  etc.  Co.  v.  City 
of  Lm  Angeles,  124  CaL  368,  57  Pac.  210. 

For  Authobitibs  from  Other  States: 

23  L.  B.  A.  301,  note.    See,  also,  27  Cent  r 
Dig.,  eols.  1760-1765,  <  146. 


§  61.      Harbor  ConunissiOBerB. 

[al  Whether  or  not  the  erection  by  the 
harbor  commissioners  of  a  wharf  in  Channel 
street,  San  Francisco,  in  front  of  plaintiff's 
property,  on  which  a  wharf  built  at  great 
expense  had  been  used  for  years,  would  con- 
stitute a  taking  or  damaging  of  private 
property  for  public  use,  within  Constitution, 
article  1,  section  14,  an  injunction  will  not 
lie  to  restrain  the  commissioners  from  build- 
ing the  wharf.— Payne  T.  English,  79  CaL  540, 
81  Pae.  952. 


I  6S.  IMipoaitlon  of  Pablle  BConsy. 

[a]  Injunction  will  isaue  against  the  fraudu- 
lent or  unlawful  appropriation  of  public  mon- 
eys.—Foster  T.  Coleman,  10  CaL  278;  An- 
drews r.  Pratt,  44  Cal.  309. 

[b]  Injunction  will  not  lie  at  the  instance  of 
a  taxpayer  of  a  county  to  restrain  the  board 
of  supervisors  from  examining,  auditing,  or 
ordering  paid  certain  claims  on  the  ground 
that  the  same  are  not  proper  or  valid  de- 
mands against  the  county. — Merrlam  v.  Board 
of  Snpervisors  of  Yuba  Connty,  78  CaL  517, 
U  Pae.  137. 

[c]  A  taxpayer  may  maintain  a  snit  to  en- 
join the  drawing  of  a  warrant  for  the  price 
of  land  purchased  under  County  Government 
Act,  section  25,  subdivision  8,  without  the 
publication  of  the  prescribed  notioe. — Winn 
T.  Shaw,  87  CaL  631,  86  Pfte.  068. 
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[d]  To  warrant  the  granting  of  an  Injone- 
tion  restraining  the  drawing  of  a  warrant  on 
a  county  treasurer  to  paj  for  land  bought  by 
the  county  in  violation  of  the  county  govern- 
ment act,  it  is  not  necessary  that  it  be  al- 
leged or  shown  that  the  county  or  plaintiff 
will  be  damaged  if  the  purchase  is  completed, 
or  that  the  value  of  the  land  is  leas  than  the 
price  to  be  paid. — Winn  t.  Shaw,  87  Cal.  631, 
25  Pae.  968. 

[e]  A  resident  and  taxpayer  may  maintain 

an  action  to  restrain  the  board  of  education 
of  the  city  and  county  of  San  Prancisco 
from  drawing  drafts  for  compensation  for 
services  rendered,  and  to  be  rendered,  under 
an  appointment  from  the  board  which  is  un- 
authorized by  law. — Bariy  v.  Goad,  89  OaL 
215,  26  Pac.  785. 

[f]  An  injunction  will  not  be  granted  at 
the  suit  of  a  taxpayer  to  restrain  the  county 
auditor  from  issuing  a  warrant  for  the  pay- 
ment of  an  alleged  illegal  claim  allowed 
against  the  county  by  the  board  of  super- 
visors, as  the  county  may  compel  the  auditor 
to  refund  the  money  in  an  action  at  law  if 
the  warrant  is  in  fact  illegally  issued. — Winn 
V.  Shaw,  25  Pae.  24^ 


§  63.  Issue  of  Bonds. 

[a]  Bonds  of  a  municipal  corporation  that 
are  void  in  the  hands  of  an  innocent  holder 
are  not  a  charge  against  the  public,  and 
their  circulation  cannot  be  enjoined  at  the 
suit  of  a  taxpayer. — ^MeCoy  t.  Briont,  63 
Cal.  247. 


S  64,  Passage  of  Ordlnaaces  or  Basolntlms. 

[a]  Courts  of  equity  will  not  enjoin  mu- 
nicipal bodies  from  the  passage  of  ordinances 
or  resolutions;  but,  after  their  passage,  they 
will,  upon  a  proper  case  shown,  prevent  their 
enforcement,  and  enjoin  proceedings  there- 
under which  would  otherwise  result  in  ir- 
reparable injury. — Mock  t.  Santa  Bosa,  126 
Cal.  330,  58  Pae.  826. 

Fob  AuTHoamEs  rsou  Othes  States: 

Bee  25  Cent.  Dig.,  cols.  1775,  1776,  S  l&S. 

§  66.  Enforeemant  of  V«td  Ordinance. 

[a]  Where  a  valid  city  ordinance  requires  • 
special  permit  of  the  supervisors  before  poles 
can  be  erected  in  the  streets,  and  such  per- 
mit is  issued  to  one  electric  company  and 
denied  to  another,  the  remedy  of  the  latter 
is  not  an  injunction  restraining  the  superin- 
tendent of  streets  from  interfering  with  its 
erection  of  poles  in  violation  of  the  ordi- 
nance.— Mutual  Electric  Light  Co.  v.  Ash- 
worth,  118  CaL  1,  SO  Pae.  10. 

FW  AUTHOBITIES  FROM  OtHEB  STATES! 

See  27  Cent.  Dig.,  cols.  1778-1783,  S  16S. 


S  66.  Contracts  and  AjBsessments  for  Street 

Xmprovements. 

fa]  An  injunction  will  lie  to  restrain  the 
threatened  sale  of  the  real  property  of  the 
plaintiff  by  the  city  treasurer  to  pay  an 
amount  claimed  to  be  due  on  a  void  bond 
and  assessment  for  a  street  improvement 
under  the  provisions  of  the  act  of  March 
17,  1891  (Stats.  1891,  p.  116),  and  of  the 
so-called  Vrooman  act  of  March  18,  1885 
(Stats.  1885,  p.  147).— Chase  v.  City  Treas- 
urer of  Los  Angeles,  122  CaL  540,  55  Pac 

[b]  Injunction  will  not  Issue  to  restrain 
the  board  of  sapervisors  of  San  Francisco 
from  letting  a  contract  in  direct  contraven- 
tion of  the  charter,  the  court  being  bound 
to  presume  that  the  board  will  do  its  duty, 
and  there  being  no  irreparable  injury  in  any 
event,  since  a  contract  let  in  violation  of 
the  charter  would  be  void. — Barto  v.  Board 
of  Supervisors  of  City  and  County  of  San 
Francisco,  136  CaL  494,  67  Pae.  758. 


B.   ^EBSONAL  BIGHTS  AND  CRIMINAL 

PROSECUTIONS. 

I  67.  Intnrferencft  vith  Bnslness  or  Occn- 
patlon. 

[a]  Injunction  will  lie  to  restrain  one  from 
intruding  into  another's  store,  and  holding 
himself  out  as  a  partner  of  such  other,  col- 
lecting money  due  the  latter,  and  convert- 
ing it  to  his  own  use,  where  be  is  insolvent, 
and  threatens  to  continue  such  conduct,  and 
such  claim  of  partnership  has  no  foundation 
in  fact. — De  Groot  v.  Peters,  124  CaL  406^ 
71  Am.  St.  Sep.  91,  57  Pac  809. 

[b]  Police  officers  held  entitled  to  patrol  a 
common  entrance  to  a  court  occupied  by 
plaintiff's  restaurant  and  by  certain  dis- 
orderly honses  (Pen.  Code,  sees.  315,  316, 
647.)— Pon  T.  Wittman,  147  CaL  280,  81  Pae. 
984. 

[c]  Complainant  held  not  entitled  to  relief 
in  equity  against  police  officers  patrolling 
a  common  passageway  leading  to  complain- 
ant's restaurant  and  certain  cribs,  for  the 
purpose  of  obtaining  evidence,  etc. — ^Pon  r, 
Wittman,  147  Cal.  280,  81  Pae.  984. 

Fob  Adthobitibs  fbou  Otheb  States: 
See  27  Cent  Dig.,  col.  1812,  $  172. 

S  68.  Boycott    and    Picketing  Bojeotted 
Business  Place. 

[a]  Penal  Code,  page  581  (Aet  of  March 
20,  1903),  held  not  to  prevent  the  court 
from  enjoining  a  trade  union  and  its  mem- 
bers from  picketing  complainant's  place  of 
business  and  boycotting  the  same  by  means 
of  transparencies  derogatory  to  such  busi- 
ness.— Goldberg.  Bowen  &  Co.  v.  Stablemen's 
Union,  Local  No.  8760  (CaL  Sup.),  86  Pne. 
806. 

[b]  Complaint  against  a  labor  union  and 
ito  members  alleging  a  conspiracy  to  boy- 
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eott  compIaiBant's  business  held  to  state  a 
cause  for  as  injunction. — Goldberg,  Bowen 
A  Co.  V.  Stablemen's  Union,  Local  No.  8760 
(Cal.  Sup.),  86  Pac.  806. 

[e]  An  injanetion  restraining  a  trade  union 
and  its  members  from  boycotting  complain- 
ant '■  place  of  business  ■  held  erroneous  in 
so  far  as  it  attempted  to  enjoin  the  mere 
expression  of  opinion  concerning'  complain- 
ant and  its  business. — Goldberg,  Bowen  &  Co. 
T.  Stablemen's  Union,  Local  No.  8760  (Cal. 
Sup.),  86  Pao.  806. 

§  60.  Criminal  FroMcntloiis. 

[a]  Injunction  held  not  to  lie  to  prevent 
prosecution  for  violation  of  Penal  Code,  sec- 
tion 993,  relating  to  interference  with  elec- 
tric lines. — Sullivan  t,  San  Francisco  Gai 
etc.  Co.   (Cal.  Sap.),  88  Fae.  150. 

Fob  AuTHOEinxs  raou  Othxb  States: 

Injunction  against  illegal  acts  of  munici- 
pal and  other  public  eorporationri:  8 
Am.  St.  Bep.  92. 

Injunctions  against  crimes  and  criminal 
prosecutions:  35  Am.  St.  Bep.  670,  note. 
See,  also,  27  Cent.  Dig.,  cols.  1816-1823, 
S8  176-179. 


m.   ACTIONS  FOB  tNJTTNOTION. 

INTEBFEBENOE  WITH  BUSINESS  OF  OOOUPA- 
TION,  I  67. 

BOTOOTT  AND  PIOKBTINa  BOTOOTTZD  BUST* 

NESS  PLACE,  f  68. 
ORIUINAL  PROSECUTIONS,  |  60. 
NATURE  AND  FORM,  |  70. 
OBJECT  OF  ORDER  TO  SHOW  0ATT8B,  |  71. 
RIGHT  OP  ACTION,  f  72. 
CONDITIONS  PRECEDENT,  1  78. 
JURISDICTION,  i  74. 
TTEKUB,  I  75. 

lilUITATtONS  AND  liACHES,  t  76. 
PABTIES.  f  77. 

PLEADING— BIUi   OP   COMPLAINT   OB  PBTI- 
TION,  I  78. 

  ANSWER,  I  79. 

  CROSS- COM  PLAINT,  f  80. 

  DEMURRER,    f  81. 

—  AMENDMENT,  i  82. 
EVIDENCE— BURDEN  OF  PBOOF,  |  88. 
  ADMISSIBILITY,  |  84. 

.          SUFFICIENCY,  |  85. 

VOLUNTARY  DISMISSAL,  |  86. 
TRIAL — BRIGHT  TO  JURY,  j  87. 

—  VERDICT  AND  FINDINGS.  |  88. 
EFFECT  OF  PENDENCY  Of  MOTION  FOB  MBW 

TRIAL,  I  8». 


S  70.  Natim  uid  Fozm. 

[a]  Under  the  rule  that  be  who  seelcs  eqnltj 
must  do  equity,  ao  long  aa  plaintiif's  wall 
projects  over  defendant 's  land,  injunction  will 
not  issue  to  restrain  defendant  from  using 
it  aa  a  party-wall. — Gnttenberger  v.  Woods, 
51  Cal.  628. 

F(tt  AuTHOBiTns  Fsou  Othkb  States; 

See  27  Cent.  Dig.,  cols.  1824,  1825,  S  180. 


§  71.  Object  of  Ordsr  to  Show  Oavso. 

[a]  Object  of  practice  of  issuing  order  to 
etiow  cause  before  granting  the  injunction 
ifl  to  enable  the  parties  to  present  the  case 
on  the  merits. — Hielis  T.  Michael,  15  CaL 
107. 

S  72.   Blgbt  of  Action. 

[a]  Stranger  to  title  of  real  property, 
though  in  possession,  cannot  go  into  equity 
and  enjoin  the  purchasers  and  owners  thereof 
from  setting  up  and  enforcing  their  title,  on 
the  ground  that  it  was  fraudulently  and  il- 
legally acquired  by  them  of  a  third  person 
who  does  not  complain.  Having  no  title  him- 
self, it  is  immaterial  to  him  whether  he  be 
evicted  by  such  purchasers  or  their  vendor. 
The  doctrine  of  estoppel  has  no  application 
to  the  facts  of  thu  eaa«. — Treadwell  t. 
Payne,  16  Cal.  496. 

For  Attthobitiis  rou  Othkb  States: 

See   27   Cent.  Dig^  eols.  1825-1827,  || 
181-183. 

{  73.   Conditions  Precedent. 

[a]  Vendees  cannot  enjoin  collection  of  the 
purchase  money  without  offering  to  rescind 
the  contract  and  return  possession,  though 
they  make  valuable  improvenient8.--Jac]tBon 
T.  Norton,  6  Cal.  187. 

Fob  AuTHosmss  isoic  Othkb  States: 

See  27  Cent  Dig.,  ooli.  1827-1830,  SS  184- 
185. 

§  74.  Jnrisdiction. 

[a]  The  granting  of  authority  to  the  county 
^udge  to  award  injunctions  in  cases  brought 
in  the  district  court  is  a  mere  power  to  issue 
mesne  process  auxiliary  to  the  proper  juris- 
diction of  the  district  court,  and  hence  it 
does  not  trench  on  that  court's  jurisdiction. 
Thompson  v.  Williams,  6  Cal.  88. 

[b]  An  injunction  forbidding  the  use  in  evi- 
dence, in  an  action  of  ejectment,  of  a  patent 
to  certain  landa,  pending  a  suit  by  the 
United  States  in  the  circuit  court  of  the 
United  States  to  set  the  patent  aside,  can  be 
Issued  only  by  the  court  in  which  the  auit 
to  annul  the  patent  is  pending. — Ely  t.  Fiia- 
bie,  17  Cal.  250. 

Fw  AuTH<»iTiBS  Rox  Othes  Statis: 

See  27  Cent  Dig^  edta.  1833-1838,  ||  188- 
194. 

%  75.  Venue. 

Ta]  A  suit  to  enjoin  the  building  of  a  dam 
wbich  it  IB  ^eged  will  flood  plaintiff's  land 
is  such  an  action  for  injury  thereto  as  must 
be  tried  in  the  county  where  the  same  is 
situated,  under  Code  of  Civil  Procedure,  sec- 
tion 392,  providing  that  actions  for  injury 
to  real  property  must  be  tried  in  the  county 
where  the  subject  of  the  action  is  situated.— 
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DrinkhoDse  T.  Spiing  Valley  Waterworks, 

80  Cal.  308,  22  Pac.  252. 

[b]  Action  to  eojoin  threatened  injury  to 
land  is  an  action  for  injury  to  land  and  must 
be  tried  in  eoanty  where  land  is  situated.— 
Drinkhouse  v.  Spring  Valley  W.  W.,  80  CaL 
309,  22  Pae.  252. 

Fob  Authobities  from  Othek  States: 

See  27  Cent.  Dig.,  eols.  1838-1841,  §S  195, 
196. 

§  76.  Umitattoiis  and  Laches. 

[a]  Acquiescence  which  will  bar  injunction 
defined.— Lux  v.  Haggin,  69  Cal.  271-284,  10 
Pac.  674. 

[b]  A  judgment  condemning  land  for  a 
street  became  final  with  plaintiff's  consent. 
Thereafter  plainti£f  sued  to  enjoin  the  city 
from  using  the  street  until  it  had  passed  an 
ordinanee  vacating  an  alley,  alleged  to  be 
part  of  the  consideration  of  the  permission 
to  take  plaintiff's  land  for  the  street.  After 
the  commencement  of  the  suit,  and  for  about 
eight  years  before  the  trial,  the  street  had 
been  open  and  graded,  and  during  all  those 
years  it  had  remained  an  open  public  street, 
and  plaintiff  had  made  no  effort  to  enforce 
any  injuoetion  against  it,  but  had  paid  as- 
sessraeots  on  her  property  for  the  unprove- 
ment  of  the  street.  Held  not  to  entitle 
plaintiff  to  the  injunction  prayed  for, — Bige- 
low  V.  City  of  Los  Angeles,  141  CaL  503,  75 
Pac.  111. 

Fob  Authobities  fbok  Otheb  States: 

See   27    Cent.   Dig.,  cols.  1842-1852,  {$ 
197-201. 

%  77.  PartlW. 

[a]  Where  a  defect  of  parties  is  apparent 
on  the  face  of  a  bill  to  restrain  the  sheriff 
from  executing  a  deed  for  property  sold  un- 
der execution,  the  objection  must  be  taken 
by  demurrer,  or  it  will  be  waived. — Dunn 
T.  Tozer,  10  Cal.  167. 

[b]  In  a  bill  to  enjoin  the  issnance  of  bonds 

of  the  city  and  county  of  San  Francisco  by 
the  fund  comraiBsionere  created  by  the  act 
of  April  20,  1858,  for  the  claims  approved 
by  the  board  of  examiners,  it  is  necessary 
that  some  of  the  persons  to  whom  the  bomU 
are  to  be  issued  should  be  made  parties  to 
the  action. — Hutchinson  v.  Burr,  12  Cal.  103. 

[c]  In  an  action  to  restrain  the  issuance 
of  bonds  by  an  incorporated  company,  the 
persons  to  whom  the  bonds  are  to  be  issued 
are  necessary  parties  to  such  action.— Pat- 
terson V.  Yuba  County,  12  Cal.  105. 

Jd]  A  bill  in  equity,  filed  for  the  purpose 
enjoining  the  purchase  of  a  building  by  a 
board  of  supervisors,  must  be  brought  against 
at  least  two  members  of  the  board,  when  it 
consists  of  three  members. — ^Trinity  County 
T.  KcCammon,  25  CaL  117. 

[e]  In  an  action  for  an  injunction  to  stay 
waste,  or  the  asserting  of  a  hostile  title  by 


the  defendants,  and  tor  an  accounting,  if 

the  relief  granted  is  limited  to  the  injunc- 
tion ]>rayed  for,  the  fact  that  a  party,  only 
necessary  to  that  branch  of  the  case  which 
relates  to  the  accounting,  was  sued  by  a 
wrong  name,  does  not  operate  to  the  preju- 
dice of  the  defendant  and  is  immaterial.— 
Parrott  v.  Byers,  40  Cal.  614. 

[f]  In  an  action  to  restrain  payment  of  an 
order  on  school  funds,  the  holder,  and  the 
county  superintendent  of  schools  upon  whom 
it  is  drawn,  are  proper  parties  defendant,  un- 
der Code  of  Civil  Procedure,  section  379,  per- 
mitting any  person  to  be  made  a  party  whj 
has  or  claims  an  interest  in  the  controversy 
adverse  to  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination. — Shake- 
spear  V.  Smith,  77  CaL  638,  11  Am.  St.  Bep. 
327,  20  Pac.  294. 

[g]  Taxpayer  may  restrain  illegal  aoHon 
which  will  increase  burden  of  taxation, — 
Gibson  V.  Board  of  Supervisors,  80  CaL  366, 

23  Pac.  225. 

[b]  Several  persons  claiming  ander  differ* 
ent  titles  and  having  independent  interests 
may  join  in  bill  to  enjoin  injury  common 
to  aU.— ChurehiU  t.  Laner,  84  CiU.  236-239, 

24  Pae.  107. 

[i]  Several  wrongdoers  acting  independ- 
ently may  be  joined  in  suit  to  enjoin  all, 
though  there  is  no  eoneert'or  unity  of  design 
between  them. — MiUer  v.  Highland  Ditch  Co., 
87  Cal.  533,  25  Pac.  550. 

[j]  In  a  suit  by  a  county  through  its  dis- 
trict attorney  to  restrain  the  treasurer  from 
paying  a  warrant,  the  payee  of  the  war- 
rant la  a  proper  party  defendant. — Modoc 
County  T.  Spencer,  103  CaL  498,  37  Pac.  483. 

[k]  To  a  bill  to  enjoin  the  collection  of  an 
assessment  of  an  irrigation  district  levied  to 
pay  interest  on  outstanding  bonds  alleged  to 
be  illegally  issued,  neither  the  district  nor 
the  holders  of  the  bonds  are  necessary  par* 
ties.— Httghson  t.  Crane,  115  CaL  404,  47  Pae. 
120. 

[1]  Where  each  defendant  is  acting  Inde- 
pendently in  erection  and  maintenance  of 
separate  structures,  they  cannot  be  joined  in 
suit  to  enjoin  their  acts. — People  v.  Oak- 
land W.  F.  Co.,  118  Cal.  248,  249,  50  Pae. 
305. 

Fob  AvTHOBrms  roh  Otheb  Statbs; 

See  27  Cent.  Dig.,  eols.  1852-1878,  SS  202- 
220. 

%  78.  Pleading— Bill,  Oomplaint  or  Petition. 

[a]  Simple  allegation  of  "irreparable  in- 
jury" is  not  sufl&cient  to  entitle  plaintiff  to 

the  equitable  interposition  of  the  court;  it 
should  appear  to  the  court  from  the  facts  set 
forth  in  the  bill.— De  Witt  t.  Hays,  2  Cal. 
463,  56  Am.  Dec.  352. 

[b]  Where  the  complaint  alleged  that  the 
defendants  had  dug  a  mining  ditch  above 
on*  previoualy  eoustrueted  by  defendant^ 
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and  bad  tliereby  diverted  f;^e  water  of  the 
stream  from  plaintiffs'  ditch,  but  did  not 
add  that  the  injury  was  continuing,  or 
threatened  to  be  continued,  or  likelj  to  be 
continued,  held,  that  it  was  sufficient  for  the 
reeoTen-  of  damagei,  but  not  to  aoitain  aa 
injnnotion. — Coker  t.  Simpson,  7  Cal.  S40. 

[ej  Allegation  of  destruction  of  timber  or 
taking  away  minerals,  a  sufficient  allegation 
of  irreparable  injury.— Merced  M.  Oo.  t.  Fre- 
mont, 7  Cal.  322. 

[d]  Mere  allegation  of  great  and  irrepar- 
able injury  to  vested  right  is  insufficient  in 
a  bill  for  an  injunction.  The  facts  stated 
must  satisfy  the  court  that  the  apprehei-sion 
of  such  injury  is  well  founded. — ^Branch  Turn- 
pike Co.  T.  Yuba  County,  13  Cal.  190. 

[e]  Allegation  in  the  complaint  that  plain* 
tiff  was  in  possession  of  the  land  as  owner 
when  defendant  entered  is  a  sufficient  state- 
ment of  title  in  suit  for  injunction  to  restrain 
trei^taaa. — Hioks  t.  Compton,  18  Cal.  206. 

[f]  In  an  action  to  restrain  the  sale  or 
other  disposition  of  tide  lands  by  the  state, 
it  is  not  enough  to  allege  that  the  state 
has  no  title,  but  it  should  be  shown  in  what 
manner  the  title  was  lost,  since  prima  facie 
such  land  is  subject  to  her  control. — Farisb  T. 
Eoon,  40  CaL  33. 

[g]  Allegations  showing  injury  inflictod 
upon  rights  of  defendant  are  sufficient. — 
Moore  v.  aear  Lake  W.  W.,  68  CaL  151,  8 
Pae.  816. 

I^h]  Mere  averment  that  irreparable  injury 
will  result  is  insufficient;  facts  showing  na- 
ture of  injury  and  how  and  why  it  wUl  be 
so  must  be  lOleged. — Mechanics'  Foundry  t. 
ByaJO,  75  Col.  602,  «03,  17  Pae.  703. 

[i]  An  injnnetion  will  not  be  granted  to  re- 
strain the  sale  of  stock  for  delinquent  aaaess- 
ments  because  notice  has  not  been  published 
fifteen  days  before  the  day  appointed  for 
the  sale,  as  required  bjr  Civil  Code,  section 
339,  unless  the  complaint  contains  an  offer 
to  pay  the  assessments. — Burham  v.  San 
Francisco  Fose  Mfg.  Co.,  76  CaL  26,  17  Pae. 
&39. 

[J]  In  an  action  by  one  steamboat  com- 
pany against  another  to  prevent  its  use  of 
landings  and  wharves  erected  by  the  plain- 
tiff for  its  exclusive  use  under  contract  with 
the  owner  of  the  land,  a  complaint  averring 
generally  daily  and  continuous  damage  to 
plaintiff,  whien  he  cannot  determine  or  eal- 
culate,  and  which  cannot  be  recovered  with- 
out  a  multiplicity  of  snits;  and  that  defend- 
ant, if  not  restrained  from  a  continuance  of 
its  acts,  will  acquire  an  easement  in  the 
property,  without  further  statement  of  facts 
showing  how  or  why  plaintiff  will  sustain 
irreparable  injury,  is  insufficient  to  show  ir- 
reparable injury,  or  to  sustain  the  eztraordi- 
nsiry  remedy  by  injunction. — California  Nav- 
igation Co.  r.  Union  Transp.  Co.,  122  Cal. 
641,  65  Pac.  591. 

[k]  Contents  of  false  and  malicious  publi- 
cations  and  circulars  alleged  to  have  been 
0*1.  Digsit,  ToL  8—181 


published  and  distributed  by  defendants  to 
injure  plaintiff's  business,  or  the  substance 
at  least  of  them,  must  be  set  out  in  the 
complaint,  that  it  may  appear  whether  or  not 
they  were  upon  their  face  injurious. — ^Davitt 
T.  American  Bakers'  Union,  124  CaL  99,  56 
Pae.  775. 

[1]  The  mere  allegation  of  irreparable  in- 
jury is  insufficient  in  actions  for  an  injunc- 
tion.— Merced  Falls  Oas  etc.  Co.  T.  Turner 
(CaL  App.),  84  Pac.  239. 

[m]  A  bill  to  restrain  public  officers  from 
filling  up  a  ditch  along  the  side  of  a  road, 
which  fails  to  show  whether  the  road  is 
public  or  private,  whether  the  ditch  or  water- 
course is  artificial  or  natural,  or  occupied 
a  part  of  the  road  or  was  outside  of  it,  is 
insufficient. — Qrimes      Unseott,  40  Pac.  421. 

[n]  A  petition  for  an  injunction  to  re- 
strain defendant  from  making  landings  on 
certain  land  bordering  on  a  river  averred 
that  such  entry  caused  plaintiff  continuous 
and  daily  damages,  which  were  irreparable, 
bat  no  facts  were  stated  showing  how  or 
wt^  the  injury  was  irreparable.  Held  in- 
sufficient— California  NaT.  etc.  Co.  v.  Union 
Transp.  Co.,  122  CaL  641,  65  Pae.  691. 

[o]  A  general  averment,  in  a  petition  for 
injunction,  that  defendant  by  his  acts  canses 
plaintiff  continnous  and  daily  damage,  being 
insufficient  to  show  any  irreparable  injury, 
is  not' aided  by  a  further  averment  that  to 
recover  such  damages  "will  require  a  multi- 
plicity of  judicial  proceedings.'' — California 
Nav.  etc.  Co.  v.  Union  Transp.  Co.,  122  CaL 
641,  55  Pac.  591. 

[p]  An  allegation  in  a  eom[>laint  to  enjoin 
a  boycott  of  a  private  business,,  and  for 
damages,  that  to   prevent   plaintiffs  from 

carrying  on  their  business,  and  to  keep  per- 
sons from  dealing  with  them,  defendants 
maliciously  distributed  false  circulars  in  front 
of  plaintiffs'  place  of  business,  without  set- 
ting out  their  substance,  is  insufficifnt  as 
against  a  special  demurrer. — ^Davitt  t.  Amer- 
ican Bakers'  Union,  No.  51,  124  CaL  99,  66 
Pac.  775. 

fq]  In  a  suit  b^  stockholders  of  a  water 
company  to  enjoin  the  issue  of  additional 
shares,  allegations  that  the  amendment  of  the 
articles  to  allow  such  issue  has  never  been 
adopted  by  a  vote  of  holders  of  the  third  of 
the  stock,  and  that  no  notice  of  an  intention 
to  make  such  amendment  had  been  adver- 
tised in  any  newspaper  published  in  the  town 
or  county  in  which  the  company's  principal 

filace  of  business  is  located,  which  follow  the 
anguage  of  Civil  Code,  section  362,  are  suffi- 
cient, as  against  a  general  demurrer  '^o  show 
that  that  section  has  not  been  complied  with. 
McDermont  v.  Anaheim  Union  Water  Co., 
124  Cal.  112,  66  Pac.  779. 

[r]  As  against  a  special  demurrer,  a  com- 
plaint to  enjoin  a  boycott  of  a  private  busi- 
ness, and  for  damages,  is  bad,  which  merely 
alleges  that  defendants  have  conspired  to  in- 
jure plaintiffs '  business,  and  by  force  and 
threats  have  attempted  to  intimidate  plain- 
tiffs' workmen  and  prevent  them  from  work- 
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ing,  and  to  compel  platatiifs  to  discharge 
them,  and  that  defendanta  have  in  varions 
■ways  attempted  to  destroy  plaintifls*  busi- 
ness, and  threatened  to  destroy  it,  and  does 
not  show  the  particular  threats  made,  or  force 
used,  or  the  character  of  menace  exercised. — 
Davitt  V.  American  Bakers'  Union,  No.  61. 
124  Cal.  99,  56  Pao.  775. 

[s]  A  petition  to  enjoin  a  board  of  coanty 
supervisors  from  allowing,  and  the  treasurer 
from  paying,  a  certain  claim,  was  fatally  de- 
fective, where  it  did  not  allege  that  aach  bill 
had  been  made  out  or  flled,  or  that  it  would 
-  be  presented. — McBride  T.  Newlin,  129  Cal. 
36,  61  Pac.  577. 

[t]  A  complaint  alleged  that  plaintiffs  and 
defendants  were  each  engaged  in  the  butcher 
business,  and  had  agreed  not  to  handle  trading 
stamps,  vegetables,  or  to  give  premiums  as 
"inducements  tending  to  draw  trade"  from 
one  to  the  other,  but  that,  to  the  "irreparable 
injury  of  plaintiffs,"  defendants  did  handle 
and  jpve  trading  stamps,  vegetables,  etc.,  and 
an  injunction  was  prayed.  Held,  that  in  the 
absence  of  averments  that  defendants  were 
giving  the  stamps  to  draw  trade,  or  giving 
them  to  persons  trading  with  the  parties,  or 
that  defendants  were  insolvent,  or  the  dam- 
ages not  ascertainable,  the  complaint  was  in- 
sufficient.— Schmidt  T.  Bitzer,  138  CaL  zix, 
71  Pae.  563. 

[u]  In  an  action  for  an  injunction  to  re- 
strain the  breach  of  a  contract,  the  complaint 
held  to  sufficiently  state  a  cause  of  action 
against  certain  of  the  defendants. — Famnm 
V.  Clarke  (Cal.  Sup.),  84  Pac.  166. 

[v]  In  a  suit  to  restrain  defendant  from 
cutting  trees  on  plaintiff's  land,  a  certain 
defense  held  not  open  to  defendant,  because 
not  pleaded. — Hatton  t.  Gregg  (Cal.  App.), 
88  Pae.  594. 

ZVn  AuTHOBiTiBs  noK  Otbxb  States: 

See  27  Cent.  Dig.,  cols.  1881-1905,  8S  223- 
842. 

§  79.   Answw. 

[a]  In  an  action  to  restrain  defendant  from 
draining  the  waters  of  a  crrtain  lake  into 
the  ocean,  the  complaint  averred  that  plaintiff 
was  engaged  in  the  manufacturing,  transporta- 
tion, and  sale  of  lumber;  that  its  mills  were 
located  on  the  banks  of  said  lake,  and  that 
a  certain  depth  of  water,  which  now  exists, 
was  essential  to  the  conduct  of  plaintiff's 
business^  and  that  a  decrease  of  its  depth,  or 
destruction  of  its  navigability,  would  result 
in  irreparable  injury  to  plaintiff.  The  answer 
denied  that  plaintiff  owned  or  possessed  the 
mill  mentioned  in  the  complaint,  that  the  mill 
was  situate  upon  said  lake,  that  the  lake  was 
navigable,  or  that  the  destruction  of  its  navi- 
gability would  injure  plaintiff,  or  that  the 
defendant  intended  to  obstruct  or  impair 
plaintiff's  alleged  rights  therein.  Held  a 
sufficient  auswer.— Cresoent  City  MUl  etc.  Go. 
T.  Hayes,  11  Pac.  319. 

[b]  In  a  suit  for  an  injunction,  an  allegation 
in  the  answer  of  damages  by  the  preliminaiy 


injunction  was  immaterial,  and  shonid  be 
strieken  out. — Wheeler     West,  20  Pae.  45. 

Fob  AuTHOBmss  prou  Othkb  States: 

See  27  Cent.  Pig.,  cols.  1906-1908,  {{  243- 
250. 

§  80.    Oroes-complalnt. 

[a]  A  cross -complaint  for  an  injunction,  al- 
leging that  plaintiff  refuses  to  desist  from, 
and  threatens  to  continue,  leaving  defend- 
ant's gates  open  each  time  he  naes  the  right 
of  way,  sufficiently  shows  plaintiff's  intention 
to  continue  the  injurious  acta,'  especially  in 
view  of  the  admission  that  the  averments  are 
true,  and  the  absence  of  a  special  demurrer 
for  uncertainty  in  the  allegation  of  intent. — 
Mendelson  v.  McCabe,  144  CaL  230,  77  Pae. 
815. 

I  81.   Demnrrar. 

[a]  Though,  in  a  suit  for  cancellation  of  a 
patent  for  lands  and  for  injunction,  there  is  a 
misjoinder  of  the  parties  plaintiff,  in  the  re- 
spect that  they  have  entirely  different  inter- 
eats  in  the  prayer  of  the  bill  for  an  injunc- 
tion, if  the  demurrer  for  misjoioder  covers  the 
whole  bill  it  will  be  overruled. — People  T. 
Morrill,  26  Cal.  S36. 

Fw  AuTHOBmES  raou  Otheb  States: 

See  27  Cent.  Dig.,  cols.  1908-1911,  93  251, 
252. 

S  82.   Amendment. 

[a]  An  amended  complaint  may,  by  leave 
of  the  court  or  judge,  be  filed  without  affect- 
ing an  injunction  previously  granted. — ^Barber 
T.  Beynolds,  33  Cal.  497. 

For  AuTBoaiTiBs  raou  Other  States: 

See  27  Cent.  Dig.,  eols.  1911-1915,  §S  253- 
261. 

§  83.  Evldaice — Burden  of  Proof. 

fa]  After  plaintiff  has  proved  possession  and 
right  to  possession  of  strip  claimed  by  city  as 
street,  burden  is  on  city  to  show  their  right. — 
Oglesby  v.  Santa  Barbara,  119  Cal.  116,  51 
Pac.  181. 

Fob  AuTHoaiTiKs  moic  Otheb  States; 

See  27  Cent.  Dig.,  eols.  1927-1929,  8  27& 

S  84.   AdmlsslbiUty. 

[a]  On  application  for  injunction  to  restrain 
waste,  or  mischief  analogous  to  waste,  plain- 
tiff may  read  affidavits  contradicting  the 
answer  upon  all  the  matters  in  controversy, 
including  questions  of  title, — Hicks  T.  Mich- 
ael, 15  Cal.  107. 

[b]  In  an  action  to  restrain  certain  acts  of 
a  corporation,  an  officer  of  the  corporation 
may  properly  be  asked:  "Unless  there  is  an 
injunction  issued  in  this  oas«  forbidding  the 
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corporation,  through  its  agepta,  from  doing 
this  act,  you,  as  long  as  70U  are  agent  of  the 
eorporation,  will  continue  to  do  it  when  you 
think  it  neceaaary  to  do  it,  and  to  the  advan- 
tage of  the  eorporation  — Heilbron  t.  Last 
Chance  W.  D.  Co.,  S  Pae.  456. 

[e]  Where  a  reserration  in  a  deed  of  a  strip 
of  land  for  a  right  of  way  for  ditch  and  road 
purposes  does  not  operate  as  a  dedication  of 
such  strip  to  the  public,  and  the  owner  has 

conatrueted  a  ditch  and  planted  trees  thereon, 
in  an  action  to  restrain  defendant  from  enter- 
ing upon  the  land  and  destroying  the  ditch 
and  trees,  for  the  parpoae  of  opening  a  high- 
way, an  objection  b^  auch  defendant  to  evi- 
deuee  to  show  the  width  of  the  land  occupied 
by  the  ditch  and  trees,  on  the  ground  that 
the  deed  dedicated  the  entire  strip  to  the 
public,  is  without  merit. — ^Taft  t.  Tarpey,  125 
Cal.  376,  58  Pac.  24. 

Fta  AuTHOBiTiEs  ROM  Other  Statis: 

See  27  Cent.  Dig.,  eols.  1929-1931,  S  277. 


§  86. 


Sufficiency. 


[a]  Findings  that  defendants  by  threats,  acts, 
and  intimidation  had  interfered  with,  driven 
away,  or  prevented  prospective  cuatomers 
from  visiting  plaintiff 's  restaurant,  held  justi- 
fied, without  evidence  of  physical  force  or 
actual  violence. — JordaU  v.  Hayda  (Cal. 
App.),  82  Pac.  1079. 

[b]  In  a  suit  to  restrain  trespass  on  land, 
evidence  reviewed,  and  held  to  support  a 
finding  that  the  land  in  dispute  belonged  to 
plaintiff.— Kaiser  v.  Dalto,  140  Cal.  167,  73 
Pae.  828. 

Fob  AuTHoaims  raoic  Oram  States  : 

Bee  27  Gent  Dig.,  cols.  1982-1936,  S  278. 

§  86.   Volnntuy  DlsmissaL 

[a]  Voluntary  dismissal  of  injunction  flait  by 
plaintiff  has  aame  effect  aa  deeision  of  the 
court  that  he  was  not  entitled  to  injunction. 
Asevado  v.  On>  100  Cal.  293,  34  Pac.  777. 

Fn  AiraiHOBiTiKs  noK  Othkr  States: 

See  27  Cent  Dig.,  cola.  1936-1946,  SS  279- 
287. 

§  87.  Trial— Bight  to  Jory. 

[a]  The  defendant  is  not  entitled  to  a  jury 
trial  of  all  the  issues  in  aa  injunction  suit. 
Where  a  jury  trial  is  permitted  in  such  suit, 
the  verdict,  whatever  its  form,  is  only  ad- 
visory aa  to  the  equity  features  of  the  case, 
if  not  so  as  to  the  damages.  If  the  verdict 
was  general,  and  was  adopted  by  the  court 
aa  to  the  damages,  the  defendant  cannot  com- 
plain. The  court  properly  made  full  findings 
upon  the  question  of  the  right  to  the  injunc- 
tion, which  were  supported  by  the  evidence. — ■ 
CburchiU  v.  Louie,  135  Cal.  608,  67  Pae.  1052. 

F»  AuTHOBims  noH  Othd  States: 

See  27  Cant  Dig.,  eols.  1946-1955,  S8  288- 
300. 
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GROUNDS  FOR  TEMPORARY  INJDSCTION,  | 
92. 

GROUNDS  FOR  DENIAL  OF  TEMPORARY  IN- 
JUNCTION, I  98. 

TIME  FOR  APPLICATION,  |  94. 

NOTICE  OP  APPLICATION,  S  05. 

USE  AND  EFFECT  OF  BILL  OF  COMPLAINT,  | 
06. 

USE  AXD  EFFECT  OF  ANSWER,  f  »T, 

AFFIDAVITS.    |  98. 

BOKD  ON  UNDERTAKING,  f  99. 

  JUSTIFICATION  OP  SURETIES,  |  100. 

ORDER  ON  APPLICATION,  |  101. 

  OPERATION  AND  EFFECT,  |  102. 

$  M.  Nftton  and  Scope  of  FroTWonal 
Bemedy. 

[a]  The  jarisdiction  of  a  court  to  ^ant  a 
preliminary  iajunction  agaiost  the  diversion 
of  the  water  of  a  stream  ioclndes  the  power 
to  direct  the  removal  of  the  means  by  which 
the  diversion  is  made. — Johnson  v.  Tnlare 
Connty  Superior  Court,  65  Cal;  667,  4  Pac. 
575. 

[b]  Mandatory  preliminary  injanctions  are 
seldom  granted,  and  only  in  a  peculiar  class 
of  cases;  and,  obviously,  alleged  nuisances 
ought  not,  in  ordinary  cases,  to  be  abated  by 
preliminary  injunction. — Gardner  v.  Stroever, 
89  CaL  26,  26  Pac.  618. 

Fob  AuTHoaiTiEs  from  Other  States: 

8ee  27  Cent.  Dig.,  oolo.  1957-1963,  S  302. 

I  91.  Discretion  of  Oonrt. 

[a]  The  granting  of  a  temporary  injunction 
rests  in  the  discretion  of  the  court. — Pat- 
terson V,  Santa  Cruz  County  Supervisors,  50 
CaL  344;  (1877)  Coolot  v.  Central  Pac.  B.  Co., 
68  Cal.  65. 

[b]  The  granting  of  an  injunction  is,  to 
some  extent,  a  matter  of  diBcrction,  and  the 
discretion  should  be  exercised  in  favor  of 
the  party  most  likely  to  be  injured. — Paige  v. 
Akins,  112  Cal.  401,  44  Pac.  666. 

[c]  A  party  to  a  pending  action  cannot  de- 
mand a  temporary  injunction  as  a  matter  of 
right,  but  the  granting  of  it  is  within  the 
BonDd  discretion  of  the  court,  in  view  of  the 
particular  circumstances  of  the  case. — Allen 
V.  Pedro,  136  Cal.  1,  68  Pae.  99. 

Fob  Authorities  fbom  Othib  Statis: 

See  27  Cent.  Dig.,  cols.  1964-1968,  S  804. 

§  92.  Gfoands  for  Temporary  Injunction. 

[a]  Injunctions  to  restrain  injuries  in  the 
nature  of  waste  should  not  be  issued  before 
the  hearing  on  the  merits,  except  in  cases  of 
urgent  necessity,  or  when  the  subject  matter 
of  the  complaint  is  free  from  controversy,  or 
irreparable  mischief  will  be  produced  by  its 
continuance.  But  in  all  cases  where  the  right 
is  doubtful  the  court  should  direct  a  trial  at 
law,  and  in  the  meantime  grant  a  temporary 
injunction  to  restrain  all  injurious  proceed- 
ings, if  there  danger  of  irreparable  mie- 
eluef^Hieka  t.  Uiebael,  IS  6a.  107. 


[bj  Where  denial  of  temporary  injunction  is 
equivalent  to  dismissal  of  action,  and  grant- 
ing of  it  cannot  prejudice  or  imperil  rights  of 
defendant,  temporary  injunction  should  be 
granted  and  continue'd  until  the  hearing,  uot- 
withstanding  an  answer  denying  the  equities 
of  the  complaint. — ^Porter  v.  Jennings,  89  Cal. 
440,  28  Pae.  681. 

[c}  Under  section  526  of  the  Code  of  Civil 
Procedure,  the  owner  of  a  stack  of  hay,  a 

ftart  of  which  an  insolvent  defendant  has  un- 
awfully  removed  and  fed  to  his  cattle,  and 
the  balance  of  which  he  threatens  to  so  re- 
move and  use,  is  entitled  to  an  injunction 
pendente  lite  restraining  the  continuance  of 
the  trespass. — Bohrer  t.  Babcoek,  114  Cal. 
124,  45  Pac.  1054. 

[d]  A  complaint  by  a  corporation  operating 
a  sawmill,  which  alleges  that  plaintiff,  the 
owner  in  fee  of  certain  land,  commenced  the 
construction  of  a  logging  road  thereon  to 
convey  timber  to  the  mill;  that  defendants 
entered  on  the  land,  and  obstructed  the  men 
employed  by  plaintiff  in  continuing  the  work, 
threatening  to  use  violence  sboald  they  per- 
sist, whereby  the  work  was  stopped;  that  such 
interruption  was  repeated  when  an  attempt 
was  again  made  to  constmct  the  road,  and 
that  defendants  threaten  such  interruption 
whenever  the  work  is  attempted;  that  the 
rosd  is  necessary  for  the  operation  of  the  saw- 
mill; and  that  defendants  are  insolvent — 
warrants  the  granting  of  a  preliminary  in- 
junction.—Sisson  V.  Johnson,  34  Pae.  617. 

[e]  A  preliminary  mandatory  injunction,  re- 
uiring  the  removal  of  certain  signs  pending 
nal  determination  of  the  rights  of  the  par- 
ties in  a  disputed  trade  name  thereon,  will 
uot  be  granted  unless  irreparable  injury  will 
otherwise  result. — Hagen  v.  Beth,  118  CaL 
S30,  60  Pac.  425. 

[f]  In  a  suit  to  restrain  a  breach  of  con- 
tract, plaintiff  held  entitled,  under  Code  of 
Civil  Procedure,  section  527,  to  preliminary 
injunction. — Parnum  v.  Clarke  (Cat  Sup.},  84 
Pae.  166. 

Fta  AtTTHOBITISS  FBOM  OtHXB  STATES: 

See  27  Cent  Dig.,  cols.  1968-1976,  §§  305, 
306. 

S  98.  GroirndB  for  Denial  ot  Tenomxary  &^ 
Junction. 

[a]  'When  title  to  property  is  in  dispute,  the 
granting  of  a  preliminary  injunction  will  de- 
pend considerably  on  the  question  whether 
the  defendants  are  able  to  respond  in  damages 
if  the  final  decision  is  adverse  to  them. — Boal 
Del  Monte  Consolidated  Gold  etc.  Min.  Co.  v. 
Pond  Gold  etc.  Min.  Co.,  23  Cal.  82. 

[b]  When  equities  of  complaint  are  fully 
denied  by  affidavits  on  the  part  of  defendant, 
an  application  for  an  injunction  pendente  lite 
should  be  denied. — Oagliardo  v.  Crippen,  22 
Cal.  362;  EoUer  v.  Los  Angdes,  30  CaL  510. 

[e]  Where  the  answer  to  a  petition  averring 
that  unless  the  judge  of  the  lower  court  be  en- 
joined from  enforcing  an  order  against  plain- 
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tiff  for  the  payment  of  alimony  he  would 
proceed  for  contempt,  denies  any  such  intent 
to  take  contempt  proceedings,  the  injunction 
will  not  be  granted. — ^Bentoa  Y.  Bndd,  120 
Cal.  329,  52  Pac.  851. 

[d^  Where  a  complaint  in  an  application  for 
an  injunction  stated  that  plaintiff  was  the 
owner  of  a  right  to  pump  water  from  a  cer< 
tain  well,  and  that  defendant  had  prevented, 
and  threatened  to  continue  to  prevent,  plain- 
tiff from  so  pumping  water,  but  there  was  nn 
allegation  that  plaintiff  was,  or  defendant 
was  not,  in  possession  of  the  property,  plain- 
tiff was  not  entitled  to  an  ex  parte  injunc- 
tion enforcing  its  alleged  right  to  the  prop- 
erty, since  it  would  operate  to  change  the 
poseesaion  of  property,  which  is  not  the  proper 
function  of  a  preliminary  injunction, — ^an 
Antonio  Water  Co.  t.  Bodenhamer  &  Sierra 
Water  ete.  Co.,  133  Cal.  248,  65  Pac.  471. 

Foft  AuTHOsmxs  noH  Othbb  EH^ates: 

See  27  Cent.  Dig.,  eols.  1976-1980,  807, 


S  94.-  Time  tot  AppUcatlon. 

[a]  When  restraining  order  or  Injunction 

ia  sought  upon  complaint  itaelf  it  is  the  usual 
practice  to  present  the  complaint,  in  advance 
of  the  filing,  to  the  judge,  and  obtain  the 
order  or  the  allowance  of  the  writ;  and  aueh 
practice  is  regular,  and  not  in  conflict  with 
our  statute.— Heyman.  t.  Landers,  12  Cal.  107. 

[b]  In  such  ease  the  order  does  not  take 
effect  until  the  filing  the  complaint  and  the 
undertaking  required. — Heyman  t.  Landers. 

J  IS  CaL  107. 

POB  AUTHOKITIES  ROM  OTHXB  STATES: 

See  27  Cent.  Dig.,  cols.  19S1,  1992,  {  313. 

§  06.  Notice  of  Applieatloii. 

[a]  Notice  of  application  for  injunction 
must  be  given  for  length  of  time  presented 
by  section  517  of  the  Practice  Act.  If  given 
for  a  shorter  time,  and  defendant  doea  not 
appear,  he  may  treat  an  injunction  thug  ob- 
tained as  granted  without  notice,  and  move 
to  dissolve  the  same  under  section  118. — 
Johnaon  v.  Wide  West  Min.  Co.,  22  Cal.  479. 

[b]  Code  of  Civil  Procedure,  aection  531,  re- 
quiring notice  of  an  application  for  a  tem- 
porary injunction,  doea  not  apply  where  the 
act  sought  to  be  restrained  is  anlawfnl. — 
Hobba  V.  Amador  &  Sacramento  Canal  Co.,  66 
Cal.  161,  4  Pac.  1147. 

[c]  An  injunction  to  restrain  a  corporation 
and  its  officers  from  withdrawing  moneys  de- 
posited in  certain  banks  in  the  name  of  the 
corporation,  or  in  the  name  of  a  receiver  ap- 
pointed in  another  action,  and  from  selling 
any  of  the  mines  of  the  corporation,  or  any 
intareat  therein,  although  granted  without 
notice,  does  not  have  the  effect  to  suspend 
the  general  and  ordinary  business  of  the  cor- 
pbratioD,  and  the  remedy  therefor  is  by  mo- 
tion in  the  superior  court  to  dissolve  the  in- 
jimeUon,  and  an  appeal  from  the  order  deny- 
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INJUNCTION,  IV,  A,  B,  SS  99-104. 


support  of  Mb  oomplaint.— Hieks  t.  Michael, 
15  Cid.  107. 


S  99.  Bond  on  midertakins. 

[a]  An  injunction  order  is  inoperaHve  antil 
the  undertaking  required  by  the  statute  be 
given.— Elliott  t.  Osborne,  1  Cal.  396. 

[b]  Even  if  a  chancellor  has  no  power,  un- 
der the  one  hundred  and  sixteenth  section  of 
the  Practice  Act,  to  require  an  undertaking 
upon  the  issuance  of  the  restraining  order, 
still,  having  taken  jurisdiction  of  the  general 
subject  of  litigation,  he  has  power,  aside  from 
the  statute,  to  order  such  undertaking  or  to 
make  any  other  order  in  the  progress  of  the 
case  for  the  furtherance  of  the  objects  of  the 
litigation,  and  the  protection  of  its  subject 
matter.— Prader  v.  Parkett,  13  Cal.  588. 

[c]  Code,  section  529,  requiring  a  written 
undertaking  by  plaintiff  procuring  an  injunc- 
tion, is  imperative,  whether  an  injunction  be 
granted  ex  parte  or  on  an  order  to  show 
caase. — ^IfeCraeken  t.  Harris,  54  Cal.  81. 

[d]  An  injunction  bond  recited  the  com- 
meneeraent  of  the  action,  and  the  issuance  of 
a  preliminary  restraining  order,  and  an  order 
requiring  plaintifF  to  execute  a  bond  which 
was  given  "in  consideration  of  the  premises 
and  of  the  issuing  of  said  restraining  order," 
and  bound  the  obligors  to  pay  such  damages 
as  the  respondent  "may  sustain  by  reason  of 
said  restraining  order."  Held,  that  the  con- 
tinuance of  the  restraining  order  was  a  suffi- 
cient consideration  for  the  bond. — Alaska 
Imp.  Go.  T.  Hirseb,  119  CaL  249,  47  Pae.  124. 

Fob  Authokities  raoM  Othbb  States; 

See  27  Cent  Dig.,  cols.  2020-2034,  SS  323- 
834. 


g  100.   JtsUfleation  of  Snietlea. 

[a]  Code  of  Civil  Procedure,  section  529, 
provides  that,  when  the  sufficiency  of  sureties 
in  an  injunction  bond  is  excepted  to,  the 
sureties,  "upon  notice  to  tbe  defendant  of 
not  less  than  two  nor  more  than  five  days, 
must  justify."  Held,  that  notice  of  justifica- 
tion must  be  given  not  less  than  two,  nor 
more  than  five,  days  after  filing  and  service 
of  tbe  notice  of  exception  to  the  sufficiency 
of  the  sureties.— McSherry  v.  Pennsylvania 
Gonsol.  Gold  Min.  Co.,  97  CaL  637,  32  Pac.  711. 

^  101.   Order  on  Application. 

[a]  An  order  staying  proceedings  in  an  ac- 
tion until  the  further  order  of  this  court," 
when  there  was  a  subsequent  action  for  the 
same  cause  pending  in  that  court,  although  it 
should  have  been  made  in  tbe  second  action, 
will  not  be  reversed,  both  actions  and  order 
being  in  the  same  court. — Corcoran  t.  DoU,  3S 
Cal.  476. 

Post  AtrrHtoiTiBs  ntou  Otheb  Statos: 

Bee  27  Cent.  Dig.,  cols.  2041-2045,  SS  MO, 


§  102.   Operation  and  Effect. 

[a]  Under  Bancroft's  Practice  Act,  section 
111,  authorizing  the  court  or  the  judge  there- 
of to  grant  injunctions,  an  injunction  granted 
ex  parte  by  a  district  judge  at  chambers  is 
of  the  same  force  as  though  made  on  notice. — 
Sullivan  v.  Triunf  o  Gold  etc.  Min.  Co-  33  Cal. 
885. 


B.    CONTINUING,  MODIFYING,  VACAT- 
ING OK  DISSOLVING, 

RIGHT  or  CONTINUANCE,  |  108. 
DISCRETION  OP  COURT.  |  104. 
POWER  OF  COURT  OR  COMMISSIONER,  !  105, 
GROUNDS    FOR   CONTINUING,    VACATING  OR 

DISSOLVING,  I  106. 
HOTION  TO  DISSOLVE,  VAOATS  OB  UODIFT.  i 

107. 

  NOTICE,  I  108. 

  USE  AND  EFFECT  OP  ANSWER,  |  109. 

  OPPOSING  AFFIDAVITS,  |  110, 

  ORDER,  f  111. 

DISSOLUTION  FOR  CAUSES  ASISIHG  BtTBSE- 

QUENT  TO  GRANT,  1  112. 
TIME  FOB  DISSOLUTION,  |  118. 
REINBTATEUBNT  AND  REVIVAL,  |  114.' 
DAUAGES  OH  DISSOLUTION,  i  IIS. 


S  103.  Bight  to  Oontinnanca. 

[a]  A  preliminary  injunction  restraining  one 
of  two  adjoining  land  owners  from  tearing 
down  fixtures  near  the  division  line  of  the 
land,  which  have  been  there  a  long  time, 
there  being  a  controversy  as  to  whose  land 
they  are  on,  should  be  continued  until  the 
respective  rights  of  claimants  are  established, 
unless  it  is  reasonably  certain  that  plaintiff's 
claim  is  without  merit. — Bollard  v.  Eempff, 
119  Cal.  9,  50  Pac.  780. 

Foe  AuTHOBims  FBoic  Othxk  Statk: 

Bee  27  Cent.  Dig.,  eols.  2048-20S0,  {  846. 

§  104.  Discretion  of  Oonrt. 

[a]  DisBoIotion  of  an  injonetion  Is  very 

much  a  matter  of  discretion,  but  the  dis- 
cretion must  be  regulated  by  sound  and  just 
rules.— Burnett  v.  Whitesides,  13  CaL  156. 

[b]  Granting  and  continuing  injunctions 
rest  very  much  in  sound  discretion  of  the 
court,  to  be  governed  by  the  nature  of  the 
case. — Hicks  v.  Michael,  15  Cal.  107. 

j[e]  The  granting  and  eontinaing  of  injunc- 
tions in  eases  of  alleged  trespasses  on  land 
claimed  by  plaintiff,  where  the  injary  is  likely 
to  be  irre^urable,  are  to  some  extent  matters 
of  discretion,  and  this  discretion  should  al- 
ways bp  exercised  in  favor  of  the  party  most 
liable  to  be  injured. — Hicks  v.  Compton,  18 
Cal.  206;  Grinter  v.  Compton,  18  CaL  210. 

[d]  Continuance  or  dissolution  of  an  injone* 
tion  rests  in  the  discretion  of  the  court. — 
De  Godey  v.  Godey,  39  Cal.  157;  Patterson  r, 
Santa  Cruz  County,  50  Cal.  344;  Payne  v. 
MeKinley,  54  GaL  632;  Parrott  T.  Tloyd,  54 
Cal.  534. 
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[e]  Bale  that  where  the  answer  fully  denies 
the  equitir  of  the  bill  the  injunction  will  be 
dissolved  is  not  inflexible,  but  the  dissolution 
rests  in  the  discretion  of  the  court. — Mc- 
Creerv  Brown,  42  Cal.  457;  (1872)  Bogeni 
T.  Tennant,  45  Cal.  184. 

[f]  Dissolution  or  modification  of  a  prelim- 
inary injunction  on  the  filing  of  an  answer 
is  a  matter  within  the  discretion  of  the  court. 
Eflord  South  Pao.  Coast  B.  Co.,  62  CaL 
877. 

[g]  Continuance  or  dissolution  of  a  prelim- 
inary injunction  to  prevent  the  sale  of  prop- 
erty pending  an  action  between  the  parties  to 
determine  the  right  thereto  is  a  matter 
within  the  discretion  of  the  conrt  which  issues 
the  injunction. — White  t.  Nanan,  60  CaL  406. 

[b]  The  conrt  that  grants  a  preliminary  in- 
junction may,  in  the  exercise  of  its  judicial 
discretion,  modify  the  same  at  any  time  be* 
fore  the  case  terminates  in  a  final  judgment. 
Hobbs  T.  Amador  etc  Canal  Co.,  66  <M.  161, 
4  Pac.  1147. 

[i]  DisBolntion  or  continuance  of  prelimin- 
ary injunction  ia  largely  discretionary  with 
trial  court. — Marks  v.  Weinstoek  etc.  Co.,  121 
Cal.  55,  53  Pac.  362. 

[j]  "Where  an  injunction  ia  granted  on  a 
verified  complaint,  the  court,  in  its  discretion, 
may  refuse  a  dissolution,  provided  the  com- 
plaint states  facts  sufificient  to  authorize  the 
granting  of  the  injunction  in  the  first  in- 
stance.—Schmidt  V.  Bitzer,  138  CaL  xix,  71 
Pac.  563. 

ixa  AuTBOBiTiBS  FROU  Otheb  Statis: 

Bee  27  Cent.  Dig.,  cohi.  2050-2055,  9  347. 

I  106.   Power  of  Oonrt  or  Oommlssioner. 

[a]  The  county  judge,  in  granting  an  injunc- 
tion, acts  in  the  place  of  the  district  judge, 
and  therefore  the  latter  may  dissolve  the  in- 
junction as  if  granted  by  iiiniself. — ^Borland 
T.  Thornton',  12  Cal.  440. 

[b]  A  county  judge  who  grants  an  injunc- 
tion has  power  to  dissolve  or  modify  it. — 
Creanor  v.  Nelson,  23  Cal.  464. 

[c]  A  court  commissioner  has  no  jurisdic- 
tion to  dissolve  an  injunction  on  a  motion 
not  referred  to  him  by  the  court  for  deter- 
mination.— Stone  V.  Bunker  Hill  Copper  etc. 
Co.,  28  Cal.  497. 

F(s  AuTOOBiTiES  nou  Othee  States  : 

See  27  Cent.  Dig.,  cols.  2056-2060,  S§  S49, 
350. 

§  106.   Orounds  for  Oontlnniiig,  Vacating  or 
Disgolving. 

[a]  Where  a  ferry  owner  has  a  right  to  a 
renewal  of  his  license,  and  a  preliminary  in- 
junction has  been  issued  to  restrain  another 
ferry  owner  from  running  the  ferry  under  an 
illegal  license,  the  expiration  of  plaintiff 's 
license  during  the  eontinnanee  of  the  injunc- 
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[k]  Code  of  Civil  Procedure,  section  328, 
provides  that  an  injunction  cannot  be  allowe'I 
after  the  defendant  has  answered  except  on 
notice  or  on  an  order  to  show  cause,  but  in 
Bueh  case  the  defendant  may  be  restrained 
until  the  decision  of  the  court  or  judge  grant- 
ing or  refusing  the  injanetion;  and  section 
530  declares  that  if  the  court  or  judge  deem  it 
proper  that  the  defendant  should  be  heard  be- 
fore granting  the  injunction,  an  order  may  be 
made  requiring  cause  to  be  shown  at  a  speci- 
fied time,  why  the  injunction  should  not  he 
granted,  and  the  defendant  may,  in  the  mean- 
time, be  restrained.  Held,  that  where  an  ex 
parte  order  was  granted  before  answer,  re- 
Btrainiiig  defendant  from  doing  a  par- 
ticular act,  it  was  an  injunction  as  defined 
by  section  525,  and  not  a  temporary  restrain- 
ing order,  and  was  therefore  subject  to  dis- 
solution for  plaintiff's  failure  to  give  the 
undertaking  required  by  section  529. — Neu. 
mann  t,  Moretti,  140  Cal.  31,  79  Pac.  612. 

[1]  la  an  action  to  restrain  a  breach  of  eon< 
tract,  certain  facta  held  insuflSeient  to  war- 
rant the  dissolution  of  plaintiff 's  temporary 
injunction. — Famum  t.  Clarke  (CaL  Sup.),  84 
Pao.  166. 

[m]  Where  a  complaint  on  which  a  prelim. 
Inary  injunction  had  been  tesued  was  amended 
to  cure  a  fatal  defect  prior  to  the  hearing  of 
a  motion  to  dissolve,  the  court  had  no  power 
to  grant  such  motion  because  a  demurrer  had 
been  sustained  to  the  original  complaint. — 
Humphry  v.  Buena  Vista  Water  Co.  (CaL 
App.),  84  Pae.  296. 

Vast  AuTHOKmxs  nun  Other  States: 

See  27  Cent  Big.,  cola.  2066-2097,  SS  3S7- 
87L 

g  107.  Motion    to    maolTe,    Vacato-  or 
Modify. 

[a]  Whore  an  injunction  has  been  granted 
without  notice  to  the  defendant  he  may  move 
to  dissolve  (1)  upon  the  papers,  whatever 
they  may  have  been,  upon  which  it  was 
granted;  or  (2)  upon  the  [wpers  upon  which 
it  was  granted,  and  affidavits  on  the  part  of 
the  defendant,  with  or  without  the  answer. — 
Falkinburg  t.  Lucy,  3S  Cal.  52,  95  Am.  Dec. 
76. 

[b]  Where  the  complaint  on  which  an  in- 
junction was  sought  alleged  that  a  certain 
street  bad  been  laid  out  and  dedicated  as  a 
public  highway,  and  had  "been  used  as  a 
public  thoroughfare  for  sixteen  years,"  and 
the  answer  denied  that  there  was  such  a 
street,  held,  that  such  answer  was  evasive, 
and  there  was  no  error  in  refusingto  dis- 
solve a  preliminary  injunction. — %Fnhn  t. 
Weber,  38  Cal.  636. 

[c]  A  temporary  injunction  should  not  be 
dissolved  on  the  coming  in  of  the  answer 
where  such  answer  does  not  present  a  full  and 
fair  denial  of  the  equities  disclosed  in  the 
complaint.— De  Godey  t.  De  Godey,  89  Cal. 
157. 

[d]  Plaintiff  is  not  required  to  serve  upon 
the  defendant  copies  of  affidavits  used  in 


reply  to  the  answer,  on  a  motion  to  dissolve 

an  injunction. — Delger  v.  Johnson,  44  Cal.  182. 

[e^  Denial  in  an  answer  on  information  and 
belief  is  insufficient  to  justify  the  dissolution 
of  an  injunction. — ^Porter  t.  Jennings,  89  CaL 
440,  26  Pao.  965;  Chaoe  t.  Jennings,  28  Pac 
681. 

Pob  Authorities  rsoH  Othbb  Statis: 

See  27  Cent  Dig.,  cola.  2097-2149,  8S  372- 


§  108.   Kottca 

[a]  Where  an  order  granting  an  injunction 
is  made  ex  parte  the  injunction  may  be  dis- 
solved without  notice. — ^Borland  v.  Thornton, 
12  Cal.  440. 

[bj  When  a  defendant  moves  to  dissolve 
an  injunction  granted  on  the  ex  parte  applica- 
tion of  plaintiff,  and  offers  evidence  to  over- 
come plaintiff's  prima  facie  case,  especially 
when  he  relies  upon  the  fact  that  since  the 
issuance  of  the  injunction  the  principal  thing 
complained  of  has  been  abated,  plaintiif  is 
entitled  to  notice,  and  should  be  permitted  to 
support  with  evidence  the  prima  facie  case, 
which  was  all  he  was  required  to  make  in  the 
first  place.  The  manner  of  procuring  the  dis- 
solution is  not  governed  by  Code  of  Civil  Pro- 
cedure, section  937,  providing  that  ex  parte 
orders  may  be  vacated  without  notice,  but  by 
seetion  532,  prescribing  the  maimer  in  which 
an  order  granting  an  injunction  may  be 
vacated. — Hefflon  v.  Bowers,  72  Cal.  270,  13 
Pac.  690. 

[e^  Though  a  notice  of  a  motion  to  diNolve 
an  injunction  states  that  the  motion  will  be 
"based  upon  the  papers,  pleadings,  and 
records  in  said  cause,  and  upon  affidavits  liere- 
after  to  be  filed,"  the  court  may  hear  evi- 
dence outside  of  that  mentioned  in  the  notice, 
if  necesaary. — Younglove  v.  Steinman,  80  Cal. 
375,  22  Pae.  189. 

[d]  A  notice  of  a  motion  to  dissolve  an  in- 
junction, given  at  the  statutory  time, 
though  at  a  time  when  the  court  has  no  juris- 
diction of  the  case,  is  sufficient  where  the 
court  has  jurisdiction  when  the  motion  is 
made. — Younglove  v.  Steinman,  80  Cal.  375, 
22  Pac.  189. 

[e]  Under  Code  of  Civil  Procedure,  section 
532,  providing  that,  if  an  injunction  be 
granted  without  notice,  the  defendant  may 
apply,  upon  reasonable  notice,  to  dissolve 
or  modify  the  same,  the  court  has  no  power 
to  dissolve  an  injunction  without  notice  to 
the  plaintiff.— Page  v.  Vaughn,  133  Cal.  335, 
65  Pac.  740. 

[f]  Under  Code  of  Civil  Procedure,  section 
532,  the  court,  having  granted  a  preliminary 
injunction,  on  complainant's  ex  parte  appli- 
cation, had  no  power  to  modify  the  same 
without  notice  to  complainant—cherry  Hill 
aold  Min.  Co.  v.  Baker  (Cal.  Bup.},  82  Pac. 
370. 

§  109.   Un  and  Effect  of  Anmrer. 

[a]  Where  the  answer  denies  the  equity  of 
the  bill,  the  general  rule  is  that  the  inline- 
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tion  will  be  diMoWed. — Gardner  t.  Perkins,  w 
Cal.  553;  Burnett  T.  "W^iiteBides,  13  Cal.  156; 
Johnson  v.  Wide  West  Uin.  Co.,  22  Cal.  479: 
Beal  Del  Monte  Min.  Co.  t.  Pond  Uin.  Co., 
23  CaL  82. 

[b]  Wbere  the  oomplaint  alleges  the  facts  on 
information  and  belief,  and  such  alleged  facta 
are  positively  denied  in  the  answer,  a  tem- 

Sarary  injunction  must  be  dissolved. — ^Tnba 
ounty  T.  Cloke,  79  Cal.  289,  SI  Pae.  740. 

^  [e]  A  motion  to  dissoWe  a  temporary  in- 
junction, based  on  an  affidavit  denying  eer- 
tain  allegations  in  the  complaint,  and  making 
other  allegations,  where  no  answer  has  been 
filed,  will  be  denied. — Marks  t.  Weinstock, 
Lubin  A  Co.,  121  Cal.  92,  53  Pae.  362. 

[d]  It  was  no  abnse  of  discretion  to  modify  a 
preliminary  ex  parte  injanetion  restraining  de- 
fendant from  remoTing  a  soda  fountain  and 
fixtures  from  a  certain  county  so  as  to  pre- 
Tent  removal  from  the  state,  where  defendant 
in  bis  answer  denied  all  the  material  aver- 
ments of  plaintiff's  complaint  that  defendant 
had  leased  the  property  on  a  rental,  part  of 
which  had  been  paid,  that  defendant  was  to 
conduct  an  ice-cream  parlor  in  a  certain  place, 
and  to  handle  ice-cream  manufactured  by 
plaintiffs  only  during  the  lease,  and  that  he 
threatened  to  remove  the  property  to  the 
Hawaiian  Islands. — Christopher  v.  Condo- 
geoige,  128  Cal.  S81,  81  Pae.  174. 

Fob  Authoeiubs  tbom  Othir  States: 

Bee  27  Cent.  Dig.,  cols.  2100-2105,  }  874. 


$  110. 


Opposing  Affidavits. 


[a]  On  an  application  to  vacate  an  injune* 
tion,  made  on  a  verified  answer,  plaintiff  may 
introduce  other  affidavits  in  support  of  his 
complaint. — ^Palkinburg  v.  Lney,  35  Cal.  5^ 
95  Aql  Dee.  76. 

[b]  On  an  application  to  dissolve  an  injane- 
tion, the  answer  is  considered  as  an  affidavit, 
and  the  complainant  may,  in  proper  cases, 
offer  counter  affidavits. — ^Delger  v.  Johnson, 
44  Cal.  182. 

POB  AUTHOBITIKS  TBOU  OtHXB  StATES: 

See  27  Cent.  Dig.,  ools.  2131-2185,  S  385. 

{  111.   Ordsr. 

[a]  In  a  decree  dissolving  an  injunction 
restraining  an  assessment  by  a  municipal  cor- 
poration, entered  in  the  injunction  suit,  it  is 
error  to  order  the  sale  of  the  land  on  non- 
payment of  the  assessment. — Weber  t.  City 
of  San  Franeiseo,  1  CaL  456. 

Fob  AxmummxB  rom  Othib  Staxu: 

8m  27  Cent  Dig.,  eolL  2148-2146,  |  889. 

I  112.  Dlawdntira  for  Oaiues  Arlstng  Snb- 
sequent  to  Oxant. 

[a]  Plaintiffs  asserted  their  right  to  certain 
mining  claims,  and  complained  of  defendant  'j 
nnlainal  Intmnon  therein.   An  injnnction 
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junction  restraining  one  from  exercising  acta 
of  ownership  over  his  real  property  the  courts 
are  not  governed  by  arbitrary  rules,  but  pro- 
ceed upon  equitable  principles,  the  party  en- 
joined Deing  entitled  to  such  damages  as  are 
the  necessary  and  proximate  resalt  of  meh 
deprivation.— Biee  t.  Cook,  98  CaL  144,  28 
Pac.  219. 

Fob  AuTHOBiTRa  ntoic  Othzb  States: 

See  27  Cent.  Dig.,  eoliL  2167-2183,  §S  897- 
407. 

V.    FEBMANENT     INJUNCTION  AND 
OTHEB  BELIEF. 

IN  GENEBAL,  |  116. 

EFFECT  OF  SETTING  ASIDS  GW  TEHPORABT 

INJUNCTION.  I  117. 
EFFECT  OF  PERPETUATION  07  PBEUICIVABT 

INJUNCTION,  i  lis.  • 
WHO  HAT  BE  BE8TBAINED,  | 
ALTSBNATITE,  ADDITIONAL  OB  INCIDENTAL 

EQUITABLE  BELIEF,  i  120. 
BECOVBBT  OF  DAMAGES  INSTEAD  OF  INfUHO- 

TION.  I  121. 
ASSESSMENT  OF  DAUAOE8.  I  122. 
BELIEF  TO  DEFENDANT,  {  128. 
008T8,  i  124. 

I  116.  In  OeiunL 

[a]  In  ejectment,  where  defendant  flies  a 
erose-complaint,  and  aeeks  to  enjoin  plaintiff 
from  asserting  any  title  to  the  property, 
pending  the  decision  of  a  demurrer  to  the 
cross-complaint  defendant  cannot,  upon  mo- 
tion on  affidavits,  obtain  perpetual  injunction, 
but  must  await  result  of  proceedings. — Peter- 
Ben  T.  Weisabein,  70  Cal  423,  12  Pae.  415. 

I  117.  Effect  of  Sattiiig  AaUto  of  Tvnjfonxf 
InJancttML 

[a]  In  an  action  for  a  perpetual  injunction, 
where  the  eourt  issues  a  temporary  restrain- 
ing order  pending  an  order  to  show  cause 
why  an  injunction  should  not  be  granted  to 
stay  proceedings  pending  the  flnal  determina- 
tion of  the  suit,  the  setting  aside  of  the 
temporary  restraining  order  by  the  court  is, 
in  effect,  a  refusal  to  grant  the  injunction. — 
Walker  r.  Emerson,  89  Cal.  456,  26  Pae.  968. 

$  118.  Effect  of  Perpetuation  of  Frellmlnaiy 

Injunction. 

[a]  A  preliminary  order  of  injunction  !■  a 
provisional  remedy  which  is  merged  in  a  per- 
petual injunction  granted  in  the  final  decree, 
and  its  functions  and  operative  effect  are 
thereby  terminated. — Sheward  v.  Citlaeu' 
Water  Co.,  90  Cal.  635,  27  Pac.  439. 

Fob  Authobities  from  Othkb  States: 

See  87  Cent  Dig.,  cola.  2188,         I  ^10. 

(  119.  Wbo  may  be  Beftndned. 

[a]  Injunction  cannot  be  granted  affecting 
rights  and  interests  of  parties  who  liave  no 


opportunity  of  being  heard,  and  wko  are  not 
secured  by  such  bond,  as  would  compensate 
them  for  the  injury  and  loss  they  might  sus- 
tain in  ease  the  writ  was  improperly  iasned. 
Patterson  ▼.  Yuba  County,  12  Cal.  105. 

Fob  Authobitibs  ibok  Othb  Btatbs: 
See  27  Cent  Dig.,  eoL  2190,  S  412. 

S  120.  AltematlTO,  Additional  at  InddMLtal 
Eamtable  Belief. 

[a]  If  notice  is  given  of  application  for  in- 
junction, and  the  petition  prays  for  an  injunc- 
tion, the  judge,  on  the  hearing,  may  appoint 
a  receiver,  if  the  facts  make  out  a  proper  case 
for  a  receiver  and  no  objectioo  is  made  on  the 
ground  of  want  of  notice  of  the  application. 
Whitney  v.  Buckman,  26  Cal.  447. 

[b]  Where  an  administrator  and  others  con- 
spire and  institute  proceedings  in  a  probate 
court  to  procure  the  sale  of  the  property  of 
the  estate  for  their  own  benefit  on  fraudulent 
claims  allowed  by  administrator,  if  the  pro- 
proceedings  are  regular  on  their  face,  and  the 
probate  court  haa  jnrisdietion,  the  relief 
granted  in  equity  will  be  confined  to  an  in- 
junction, and  the  order  of  the  probate  court 
will  not  be  set  aside  and  annulled. — I<arua  T. 
Friedman,  49  CaL  278. 

Fob  AnTHOBiTiBs  ntou  Othse  Statbs: 

See  27  Cent.  Dig.,  eola.  2191-2194,  S  414. 

g  121.  Beoorery  of  Damages  Sutead  of  In* 

Junction. 

[a]  In  an  action  for  trespass  upon  a  min- 
ing claim,  praying  for  a  perpetual  injunction 
against  defendant's  working  the  same,  in 
which  the  main  issue  ralaed  was  the  title  to 
the  land,  the  jury  found  a  verdict  for  plaln- 
tifb,  with  one  dollar  damages;  and  the  court 
rendered  judgment  accordingly,  but  refused  to 
grant  the  injunction  prayed  for.  Held,  on 
appeal,  that  the  verdict  deciding  the  question 
of  title  in  plaintiffs'  favor  entitled  them  to 
the  injunction  prayed  for. — ^McLaughlin  T. 
Kelly,  22  Cal.  211. 

F(»  Adthobixues  nou  Otheb  States: 

20  L.  B.  A.  752,  note.   See,  also,  27  Cent 
Dig.,  eoL  2194,  S  416. 

S  122.  AHsasmsnt  of  Damages. 

[a]  Where  a  lessor  sues  to  enjoin  the  lessee 
from  taking  the  bricks  from  and  destroying  a 
brick  building  erected  by  the  lessee  on  the 
lot  leased — the  tenant  claiming  the  right  to 
remove  the  building  under  the  terms  of  the 
lease — and  claims  damages  in  the  sum  of  one 
thousand  dollars,  and  the  answer  makes  no 
denial  of  the  damages,  and  no  proof  thereof  is 
offered,  and  the  court,  after  bearing,  grants 
the  injunction,  but  refuses  a  judgment  for 
damages,  held,  that  plaintiff  was  entitled  to 
recover  his  damages;  that  such  form  of  suit 
is  an  unobjectionable  mode  of  concluding  the 
entire  controversy.— Jnngerman  t.  Bovee,  19 
OaL  854. 

Fob  Authobities  iboic  Othkb  States: 

See  27  Cent  Pig.,  cols.  2195-2197,  8  418. 
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f  123.  BflUef  to  Befenduit. 

[a]  Where  a  bill  has  been  filed  on  the  relation 
of  the  attorney  general  for  an  injunction 
against  the  state  treasurer  to  prevent  hia 
paying  out  money  under  an  act  of  the  legis- 
lature, on  the  ground  of  its  unconstitution- 
ality, if  the  judgment  deniep  the  injunction  it 
should  not  go  further  and  decree  the  payment 
of  the  money  according  to  the  aet. — People 
T.  Pacheco,  27  CaL  175. 

Fob  Authobities  fbom  Otheb  States: 

See  27  Cent.  Dig.,  cola  2197,  2198,  %  419. 

S  124.  Costs. 

[a]  In  an  action  for  damages  and  an  in* 
junction,  where  the  injunction  is  denied,  a 
judgment  for  less  than  three  hundred  dollars 
doea  not  cany  eosts. — ^Himes  t.  Johnson,  61 
CaL  259.  ^ 

[b]  In  an  action  to  enjoin  the  continuation 
of  a  wrongful  act,  and  for  damages  already 
sustained  thereby,  a  judgment  for  fifty  dol- 
lars damages,  but  for  no  part  of  the  equitable 
relief  demanded,  will  not  carry  eosts. — Brown 
T.  Delavau,  63  Cal.  303. 

Je]  In  a  suit  for  an  injunction,  where  all 
the  issues  made  by  the  pleadings  are  found 
for  the  defendant,  the  defendant  is  entitled 
to  a  judgment  for  his  costs,  and  it  is  error 
to  grant  an  injunction  to  the  plaintiff  at  the 
cost  of  the  defendant. — Van  Horn  t.  De- 
crow,  136  CaL  117,  68  Pae.  478. 

Fn  AtJTHOBiTixs  noif  Othbb  States: 

See  27  Cent.  Dig.,  eols.  2199,  2200,  %  420. 


VX.   WBIT,  OBXKEB  OS  DEOBEB. 

800PS  AHB  FOBHAL  BSQUIBTTES  09  OBDEB,  | 
135. 

  TRUB  NAHB  OF  DEFBNDANT  TTHKNOWir,  | 

126. 

OFERATIOK  AND  EFFECT  OF  OBDBB,  |  137. 

  PERSONS  BOOND.  |  128. 

  COLLATERAL  ATTACK,  |  129. 

SERVICE    OF   WRIT   OB  OBDEB— NECSS8XTT 

AND  SUFFICIENCY,  i  180. 
FINAL  DECREE,  |  131. 

  OFEBATION  AND  EFFECT,  |  183. 

  SETTING  ASIDE,  |  198. 


I  125.  8eop«  mod  POnul  Ba^iilsltes  of  Oidw. 

[a]  No  particular  form  is  necessary  for  a 
writ  of  injunction;  the  snbstantial  thiog  is 
an  authentic  notification  to  the  defendants 
of  the  mandate  of  the  judge,  which  they  must 
then,  at  their  peril,  obey.— -Summers  t.  Par- 
iah, 10  CaL  347. 

[b]  In  an  action  to  restrain  trespasses  on 
luid,  the  court  in  granting  the  injunction 
shonld  not  extend  it  to  land  not  owned  by 
plaintiff,  although  included  in  the  description 
given  in  the  eomplaint. — ^Aloore  t,  Itassini, 
tt  CiO.  389, 


g  126.   Wlioi  Tnu  Nmw  of  Defenduit 

Unknown. 

[a]  Where  complaint  alleges  that  true  name 
of  defendant  is  unknown,  injunction  may  be 
directed  to  him  under  fictitious  name  where 
he  is  actually  aerved  and  doea  not  appear. — 
Ah  Men,  Ex  parte,  77  CaL  203,  11  Am.  St. 
Bep.  863,  19  Fae.  380. 

g  127.  Operation  and  Effect  of  Order. 

[a]  An  injunction  order,  and  the  due  aerrice 
thereof  on  the  party  enjoined,  do  not  operate 
to  enlarge  the  time  within  which  an  appeal 
may  be  taken.— Elliott  t.  Osborne,  1  Cal. 
396. 

[b]  Force  of  restraining  order  previously 
issued  ceases  upon  granting  of  injunction 
pendente  lite. — Cohen  v.  Gray,  70  CaL  85, 
11  Pae.  008. 

Fob  Authobitibs  tbou  Othse  States: 

See  27  Cent.  Dig.,  cols.  2204-2208,  fi  424. 

$  128.    Persons  Bound. 

[a]  A  failure  to  include  sheriff  in  injunction 
suit  does  not  absolve  him  from  the  duty  of 
obeying  the  order  when  notified  of  it. — Buffan- 
deau  V.  Edmondson,  17  Cal.  436,  79  Am.  Dec 
139. 

[b]  The  eomplaint  alleged  that  plaintiff  was 
ignorant  of  the  true  names  of  two  of  the  de- 
fendants, deaignated  as  John  Doe  and  Bich- 
ard  Roe,  and  asked  that  their  real  names 
might  be  substituted  when  discovered.  The 
record  merely  showed  that  "defendants" 
answered,  but  did  not  show  that  the  true 
names  of  these  two  defendants  were  dis- 
eovered,  and  there  was  no  amendment  of 
the  pleadings  by  substitution  of  other  names 
for  the  fictitious  ones.  Held,  that  an  injunc- 
tion granted  in  the  action  was  operative  only 
against  the  defendants  designated  by  their 
proper  names. — Moulton  v.  Parks,  64  Cal. 
166,  30  Pao.  613. 

S  129.   Oimatenl  Attack. 

[a]  Pendency  of  suit  between  parties  at 
time  of  issuiog  a  restraining  order  ia  sufficient 
to  give  the  court  jarisdiction  to  issue  the 
order.  And  the  regularity  of  its  exercise  can- 
not be  collaterally  impeached. — ^Prader  r. 
Purkett,  18  Cal.  588. 

$  130.   Serrlca  ot  WUt  «r  Ordor-^eeaMltj 
and  Snffldency. 

ta]  A  party  against  whom  an  injunction 
has  been  issued  is  not  bound  to  obey  it  until 
after  due  service  thereof  on  him.  Giving  him 
verbal  notice  that  an  order  enjoining  him  haa 
been  made  is  not  snffitnont. — ^Elliott  T.  Os- 
borne, 1  Cal.  396. 

[b]  The  statute  points  out  no  mode  for 
service  of  an  injunction  j  but,  in  conformity 
with  the  provision  relative  to  the  summons, 
delivery  of  a  copy  is  essential  to  personal 
aerrice  where  that  ia  required;  but  whether 
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it  would  be  necessary  to  exMbit  the  original, 
unless  specially  requested  by  the  party  served, 
no  opisioD  ia  here  ezprewed. — ^Edmoudsoa  T. 
Mason,  16  CaL  380. 

§  131.  Final  Decree. 

[a]  Where  plaintiff  owned  a  ditch,  and  had 
the  right  of  way  for  the  same  to  conduct 
water  for  mining  purposes,  and  had  acquired 
Bucb  right  by  priority  of  location,  the  court 
ehoQld  not,  in  an  action  to  enjoin  another 
party  from  waahing  away  the  ground  over 
which  it  passed,  limit  the  plaintiff's  right  by 
allowing  defendant  to  wash  away  the  ditch 
provided  be  builds  a  flume  or  other  aqueduct 
in  place  thereof  of  sufficient  capacity  to  carry 
the  water,  and  gives  bond  to  pay  the  damages 
sustained  thereby. — Gregory  v.  Nelson,  41 
CaL  278. 

[b]  In  an  action  to  restrain  defendant  from 
interfering  with  plaintiff  in  laying  pipes  over 
defendant's  land,  and  in  construction  of  a 
dam,  the  coart  found  that  plaintiff  had  a  right 
of  way  for  conducting  water  across  defend- 
ant's land,  but  not  for  the  construction  of  a 
dam;  that  defendant  had  interfered  with 
plaintiff  in  the  enjoyment  of  his  easement, 
and  unleu  restrained  from  interfering  with 
him  in  laying  water  pipes  along  the  right  of 
way,  and  "rebuilding  his  dam  at  the  point 
of  diversion,"  great  injury  would  be  done 
plaintiff's  crops.  The  decree  restrained  de- 
fendant from  interfering  with  plaintiff  in 
laying  the  pipes,  but  adjudged  that  plaintiff 
had  no  right  to  build  a  dam.  Held,  that  the 
decree  could  not  be  reversed  on  the  ground 
of  inconsistency  in  the  findings. — Mesnager  v. 
Bngelhardt,  108  CaL  68,  41  Pu.  20. 

[c]  A  decree  merely  enjoining  the  defendant 
from  using  the  dam  in  the  future  "aa  it  has 
been  heretofore  maintained  and  used,"  is  de- 
fective in  not  enjoining  the  defendant  from 
maintaining  or  using  the  dam  in  such  man- 
ner as  to  interfere  with  the  plaintiff's  rights, 
and  from  diverting  from  the  stream  and  from 
the  {daintiff'B  lanu  any  of  the  waters  of  the 
stream  to  which,  aa  found,  the  plaintiffs  are 
entitled.— Byers  Colonial  Irr.  Co.,  184  CaL 
653,  66  Pae.  738. 

[d]  A  decree  enjoining  defendants  from  boy- 
cotting plaintiff's  restaurant  held  not  objec- 
tionable for  indefinitenesa  and  uncertainty  as 
to  the  acts  defendants  were  enjoined  from 
performing.^JordaU  v.  Hayds  (CaL  App.), 
82  Pac.  1079. 

[e]  A  complaint  alleged  that  C,  A.,  and  S. 
were  the  owners  of  certain  stocky  and  that 
they  transferred  the  same  for  certain  purposes 
to  B.,  who,  in  turn,  in  violation  of  the  agree- 
ment, transferred  the  same  to  defendant,  who 
was  B. 's  agent,  and  had  full  knowledge  of 
the  purposes  for  which  it  was  transferred  to 
B.;  and  that  defendant  threatened  to  sell 
■uch  stock.  Held,  that  a  decree  as  to  him, 
enjoining  the  sale  or  the  offering  for  sale  of 
such  stock,  and  directing  that  he  return  and 
deliver  the  same  in  specified  amounts  to  per- 
sons named,  was  within  the  allegations  of  the 


complaint.— Oliver  Blair  (Cal.),  9  Pae. 
847. 

[f]  Where  a  complaint  alleged  that  plaintiff 
was  in  the  peaceful  possession  of  premises, 
and  that  defendants  threatened  to  oust  plain- 
tiff therefrom  and  to  destroy  and  remove 
plaintiff's  fnmitiire,  and  prayed  for  an  in- 
junction, a  finding  that  defendants  locked 
the  door  leading  to  plaintiff's  premitea,  and 
refused  to  permit  him  to  enter  them,  and  a 
judgment  enjoining  defendants  from  interfer- 
ing with  plaintiff's  occupancy  of  the  premiaes 
and  ordering  plaintiff  to  pay  defendants  cer- 
tain rent,  which  was  not  claimed  by  de- 
fendanta  in  their  pleadings,  were  outside  of 
the  issues  made  by  the  complaint,  and  could 
not  be  flustained. — ^Eredo  t.  Fhelpa,  145  CaL 
586,  78  Pae.  1044. 

§  132.   Operation  and  Effect. 

[a]  A  decree  which  enjoins  interference  with 
the  waters  of  a  creek  which  rise  above  a  dam 
does  not  prohibit  the  use  of  the  waters  in 
the  creek  below  the  dam. — American  Co.  v. 
Bradford,  27  Cal.  360. 

[b]  Injunction  granted  upon  the  rendition 
of  final  judgment  is  a  part  of  the  judg- 
ment.— McGarrahan  v.  Maxwell,  28  Cal.  75. 

[e]  A  decree  enjoining  one  from  preventing 
waters  of  specified  springs  from  flowing  into 
a  certain  creek  held  not  to  restrain  him  from 
availing  himself  of  percolations  on  bis  own 
land,  even  though  he  might  thereby  diminish 
the  water  which  would  otherwise  issue  from 
the  apringi. — ^Hnston  t.  Leach,  53  Cal.  268. 

[d]  Where  an  interloentory  injunetiOB 
panted  in  a  suit  to  obtain  a  perpetual  in- 
junction is  made  perpetual  by  a  decree  en- 
tered by  default,  the  interlocutory  injunction 
will  remain  in  full  force  on  the  default  being 
set  aside.— NieoU  t.  Weldon,  130  CaL  666, 
63  Pae.  63. 

Tern  AuTHOBims  noic  Othib  States: 

See  87  Cant  Dig.,  cola.  8217-2219,  |  434. 

I  138.   Setting  Aiidab 

[a]  If  a  judgment  in  an  action  against  the 
tax  collector  of  a  county,  which  adjudges 
an  assessment  void,  and  enjoins  him  and  bis 
successors  in  office  from  proceeding  under 
the  assessment,  is  binding  on  him — which  it 
ia  not  unless  the  county  is  bound  thereby — 
he  baa  a  right  to  proceed  by  suit  or  otherwisa 
to  set  it  aside,  as  preventing  his  performing 
his  duties. — Sheehan  v.  Osborne,  09  Pac,  842. 

Fob  AuTHoarnxs  roh  Othb  States: 

Sae  27  Cent.  Dig.,  cola.  8216,  2817,  {  438. 

▼n.   VIOIiATION  AMD  FUMIUUMEMT. 

IN  GENERAL,  |  1S4. 

EXISTENCE  OF  VALID  INJUNCTION,   |  U5. 
EFFECT  OF  PENDENCY  OP  APFEAl^  |  IM. 
EFFECT  OF  MODIFICATION.  |  187. 
ENOWLBDOB  OB  NOTICE,  | 
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ACTS    OR    CONDUOT   OONSTirUTINO  TIOLA- 

TION,  I  189. 
REPEATED  VIOLATIONS  AS  SEPARATE  OOH- 

TEUPTS,  I  140. 

VALiDrry  or  deed  executed  in  tiolatioh 

or  INJUNOTION.  I  HI. 

persons  uablb— attorney  ADvisura 

CLIENT,  I  1«. 

  CORPORATIONS,  |  US. 

POWER  TO  PUNISH,  |  144. 
PROCEEDINGS— APPIDAVrrS,  |  145. 

§  134.  &1  OmeraL 

[a]  Abuse  of  writ  of  injaoetion  should  ba 
guarded  against. — De  Witt  v  Hays,  S  Cal. 
463,  56  Am,  Dec.  352. 

[b]  One  violating  injunetional  order  is 
guilty  of  contempt.— Yuiee,  Ex  parte,  88  Cal. 
282,  2«  Pae.  118. 


§  136.  Existence  (rf  Valid  djimetlon. 

[a]  The  petitioners  were  convicted  of  con- 
tempt in  violating  an  injunction  in  a  case 
in  which  the  complaint  was  entitled  as  in 
"The  Supreme  Court"  of  the  county,  while 
the  other  papera  were  entitled  as  of  "The  Su- 
perior Court"  of  the  county,  where  the  suit 
was  brought.  Held  that,  though  Code  of 
Civil  Procedure,  section  45.5,  provides  that 
a  complaint  must  contain,  inter  alia,  "the 
name  of  the  court  and  county  in  which  the 
action  is  brought,"  yet,  as  section  475  pro- 
vides that  the  court  "must  disregard"  every 
defect  in  the  pleadings  which  does  not  afteet 
the  rights  of  the  parties,  the  court  had  ju- 
risdieUon.— Fil  Ki,  lo  re,  79  CaL  584,  21  Pae. 
974. 

Fob  AuTHOBiTns  rok  Othu  States: 

See  27  Cent  Dig.,  cols.  2225-2227,  |  Ml. 

S  136.  Effect  of  Pendency  of  AppeaL 

[a]  Appeal  from  an  order  granting  an  In- 
junction does  not  stay  the  operation  of  the 
writ,  and  the  violation  thereof  pending  the 
appeal  will  be  punished  as  a  contempt. — Mer- 
ced Min.  Co.  V.  Fremont,  7  Cal.  130;  (1883) 
Heinlen  v.  Cross,  63  Cal.  44. 

[b]  A  mandatory  injunction,  pendente  lite, 
commanding  the  removal  of  trade  signs, 
is  stayed  and  saspencled  in  its  effect  by  an 
appeal  from  the  order  granting  the  same; 
and,  pending  such  appeal,  the  defendants 
cannot  be  punished  for  contempt  for  failure 
to  remove  or  discontinue  such  trade  signs; 
and  an  order  punishing  them  for  such  fail- 
ure will  be  annulled  upon  certiorari. — 
Sehwarz  ▼.  Superior  Court,  111  Cal.  106,  43 
Pae.  580. 

S  137.   Bfleet  of  Modification. 

[a]  To  violate  an  original  injunction  granted 
ex  parte,  modified  on  motion  of  the  defend* 
ant,  without  notice  to  the  plaintiff,  on  bond 
by  the  defendant,  is  no  contempt,  as  the 
judg*  had  a  right  to  modify  the  order  1^ 


section  334  of  the  Praetieo  Aot.— SVonont  t. 
Merced  His.  Co.,  9  CaL  18. 

S  138.  Xaowledgo  or  KoUeo. 

[a]  Where  a  corporation  or  its  ofBcers  have 
actual  notice  of  an  injunction  against  it,  it 
is  bound  thereby,  though  no  service  is  had. — 
Golden  Oate  Hydraulic  Min.  Co.  v.  Superior 
Court  of  Yuba,  65  Cal.  187,  3  Pae.  628. 

Fob  AirrHOBrnES  fboh  Othcb  States: 

When  injunction  becomes  binding  on  the 
enjoined  parties:  55  Am.  Dee.  722, 
note.  See,  also,  27  Cent.  Dig»  cols. 
2230-2234,  9fi  445-447. 

I  139.  Acts  or  Ccoidnct  Oonstitatlng  Viola- 

[a]  The  petitioner,  who  was  president  of  a 
water  corporation  when  an  injunction  was 
granted  and  served  on  it  prohibiting  it  from 
maintaining  a  dam  in  the  channel  of  a  cer- 
tain watercourse,  resigned  such  office,  left 
the  corporation,  sold  hia  shares  therein,  and 
then  purchased  the  property  where"  said  dam 
had  been  constructed,  and  proceeded  to  main- 
tain the  same.  Held,  that  he  was  guilty  of 
contempt. — ^Morton  v.  Superior  Court  of  Tu- 
lare County,  65  Cal.  496,  4  Pac  489. 

[b]  A  defendant  who  interferes  with  the 
possession  of  plaintiffs'  tenant  by  driving  his 
cattle  from  the  land,  and  offering  to  lease  to 
another,  when  a  decree  prohibits  him  or  his 
attorneya  from  entering  upon  the  land,  or 
interfering  with  plaintiffs  or  their  tenants  in 
the  possession,  control,  or  ownership  thereof, 
is  guilty  of  contempt  of  court. — Vance,  Ex 
parte,  88  CaL  281,  26  Pac.  118;  Carpenter, 
Ex  parte,  88  Cat.  881,  26  Pae.  118. 

[e]  Where  pluatiff  In  a  divorce  suit  was  by 
an  interlocutory  decree  enjoined  from  dispos- 
ing of  any  of  his  property,  with  the  exception 
that  he  might  be  permitted  to  carry  on  his 
usual  and  ordinary  business,  a  conveyance  by 
him,  subsequent  to  such  decree,  of  land  in 
satisfaction  of  a  prior  indebtedness,  in  the  ab- 
sence of  fraud  or  an  intent  to  hinder  and  de- 
lay the  defendant,  was  within  the  exception 
of  the  decree.— White  v.  Wise,  134  Cal.  613, 
66  Pae.  959. 

Fob  AuTHOBims  raox  Othu  States: 

48  L.  B.  A.  708,  note.  See,  also,  27  Cent. 
Dig.,  eols.  2234-2257,  $§  443-473. 

J  140.   Bepeated  Violations  as  Separate  Con- 
tempts. 

[a]  Each  act  violative  of  an  injunction  is  a 
separate  contempt. — Golden  Gate  etc.  Co.  v. 
Superior  Court,  65  Cal.  187,  3  Pac.  628. 

{  141.   Validity  of  Dead,  Exeented  in  Vlola- 
tim  of  bijmietlon. 

[a]  A  sale  under  a  deed  of  trust,  in  fuU 
violation  of  an  injunction,  is  not  void  but 
merely  voidable,  and  will  only  be  relieved 
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against  upon  a  proper  showing  by  a  party 
entitled  to  th«  consideration  of  a  court  of 
equity. — ^Powell  t.  Bank  of  Iiemoore,  125  Cal. 
468,  58  Pac.  83. 

[b]  A  sale  ander  a  deed  of  trust,  even  if 
in  technical  violation  of  an  injunction,  will 
not  b«  disturbed  in  equity,  where  it  appears 
that  the  debtor  improperly  obtained  the  in- 
jaoction  by  untruthful  allegations  of  fact; 
and  in  such  case,  be  cannot  maintain  an  ac- 
tion  to  redeem  the  property  sold. — Powell 
Bank  of  Lemoore,  125  Cal.  468,  58  Pac.  83. 

S  142.   PenoM  LUbl*— Attoniej  Advliiiig 
OUent. 

[a]  An  attorney  is  guilty  of  contempt  who 
advises  his  client  to  £ive  cattle  from  certain 
land  in  dispute,  and  to  offer  to  lease  the 
land,  when  there  is  a  decree  prohibiting  the 
clieat  from  entering  on  the  laod  or  disturb- 
ing those  on  it  in  their  possession. — Vance, 
Ex  parte,  88  Cal.  281,  26  Pac.  118;  Carpenter, 
Ex  parte,  88  Cal.  281,  26  Pac  118. 

Fob  AcTHOEiTits  fbom  0th IB  Statbs: 

See  'i7  Cent.  Dig.,  cola.  2257-2262,  8S  484- 
495. 

S  14S.  — -  Ooiponttoiu. 

[a]  A  corporation  is  subject  to  punishment 
for  contempt. — Golden  Gate  Hydraulic  Min. 
Co.  V.  Superior  Court  of  Yuba,  65  Cal.  187, 
3  Pac.  628. 

i  144.  Pom  to  PmiUli. 

[a]  The  district  court  idone  ha*  jurisdiction 
to  try  persons  for  contempt  for  Tiolation  of 
an  injunction  isaned  by  that  court. — ^People  t. 
Placer  County  Judge,  27  CaL  151. 

[b]  Where  a  county  judge  has  granted  an 
injunction  on  a  bill  filed  in  the  district  court, 
jurisdiction  to  punish  for  violation  thereof 
resides  exclusively  in  the  district  court.— 
People  T.  County  Judge  of  Placer  County,  27 
CaL  151. 

Fob  AuTHOBims  noic  Othxb  Statbs: 

See  27  Cent.  Dig.,  cols.  2262-2264,  SI  490- 
501. 

g  146.  Proceedings— Affldaviti. 

[a]  An  affidavit  in  a  contempt  proceeding 
against  the  officers  of  a  corporation- for  vio- 
lation of  an  injunction  restraining  the  cor- 
poration, its  agents  and  officers,  from  the  com- 
mission of  certain  acts,  need  not  state  that 
the  defendants  were  the  officers,  agents,  etc., 
of  the  corporation,  if  it  states  that  they  had 
full  knowledge  of  the  issuance,  service,  and 
effect  of  the  injunction,  and  that  they  vio- 
lated the  injunction  by  doing  the  acts  com- 

Slained  of,  and  in  contempt  of  the  court. — 
[edges  V.  Superior  Court  of  Tuba  County, 
67  Cal.  405,  7  Pac.  767. 

[bl  An  affidavit  for  contempt  in  violating 
•B  injunction  restraining  police  officers  from 


interfering  with  P.  *s  restaurant  business,  fail- 
ing to  allege  that  one  of  his  patrons  was  ar- 
rested with  knowledge  that  she  had  been  such 
or  because  she  had  patronized  such  reataurant, 
held  insufficient. — ^Hutton  Superior  Court 
of  City  and  County  of  San  Francueo,  147  CaL 
156,  81  Pae.  409. 

Fob  Adthobities  reoH  Othxb  States: 

See  27  Cent  Dig.,  cola.  2265-2273,  SI  502- 


Vm.   LIABILITIES  ON  BONDS  AND  TJN- 

DEBTAKCNOS. 

TALIDITT  OB  SUFFICIENCY  OP  BOND,  |  14S. 

  WANT  OF  CONSIDERATION,  |  147. 

flONSTRUOTION  OF  BOND,  |  1«8. 

  EXTENT  OF  LIABILITT.  |  14S. 

AOCB0AL   OF    LIABILITT   AND   BREACH  OF 
BOND,  I  150. 

  DISSOLUTION   OF   INJUNCTION,    |  151. 

DI8CHAR0B  OF  SURETIES — DISMISSAL  OF  IN- 
JUNCTION SUIT,  I  1S2. 

XNFOBGEUBNT  IN  INJUNCTION  SUIT.  |  153. 
ACTIONS    ON  BONDS— CONDITIONS  PBBCB- 

DEKT,  i  164. 
  DEMAND,    I  155. 

—  DEFENSES,  f  15«. 
  PARTIES,  I  157. 

—  PLEADING,  I  158. 
  EVIDENCE,  i  159. 

 DAHAaEB.  i  leo. 

  TRIAL,  I  161. 

  JUDGMENT,  i  lei. 

  APPZAL,  I  108. 

%  14C.  Validity  or  BaMdmer  of  Bond. 

[a]  Upon  the  commencement  of  a  suit,  the 
bill  praying  for  an  injunction  pending  the 
hearing,  which  on  final  hearing  should  be 
made  perpetual,  the  court  granted  an  order 
to  show  cause  why  the  temporary  injunction 
should  not  be  granted  as  prayed  for,  and  also 
ordered  that  the  defendants  be  restrained 
from  committing  the  actd  until  the  decision 
upon  said  motion;  said  preliminary  order  to 
take  effect  upon  the  execution  of  a  bond  con- 
ditioned to  pay  such  damages  as  defendants 
might  sustain  by  reason  of  said  restraining 
order.  A  bond  was  executed  reciting  the 
filing  of  the  complaint  conditioned  as  follows: 
"In  consideration  of  the  premises,  and  of  the 
issuing  of  said  writ  of  injunction,"  the  par- 
ties promise  "that,  in  case  said  writ  shall 
issue, ' '  they  will  pay  damages,  etc.  Upon 
the  motion  to  show  cause  the  bill  was  dis- 
missed for  want  of  jurisdiction.  Held,  that 
tue  injunction  for  which  the  bond  was  given 
was  not  the  writ  directed  to  be  issued  by  the 
preliminary  order,  and  that  no  action  could 
be  maintained  on  the  bond. — Bymm  Caah- 
mau,  78  Cal.  525,  21  Pac.  113. 

[b]  Where  an  order  is  made  that  an  injunc- 
tion issue  on  the  filing  of  a  bond,  and  the 
bond  recites  that  it  is  given  in  consideration 
that  the  said  writ  of  injunction  nuiy  issue, 
but  the  injunction  is  issued  and  served  be- 
fore bond  is  given,  the  sureties  on  the  bond 
are  not  liable. — Carter  v.  Mulrein,  82  Gal.  167, 
16  Am.  St.  Bep.  99,  22  Pae.  1086. 
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§  147.    Want  of  OMBldmttoii. 

[a]  Bond  given  after  iaraanee  of  restrain- 
ing order  in  coosideratioa  of  its  iasoance  and 
not  to  obtain  its  continuance  is  void  for  want 
of  consideration. — Alaska  Imp.  Co.  T.  Hineh, 
119  Cal.  250,  251,  51  Pac.  340. 

2  148.   OmBtractlon  of  Bond. 

[a]  Injunction  bond,  though  given  to  all  the 
obligeea  by  name,  and  using  no  words  di- 
rectly expressing  a  several  obligation,  yet 
necessarily  creates  a  several  liability,  the  de- 
sign of  it  being  to  seenre  each  and  all  of  the 
obligees  from  damage  or  injury. — Sununem 
V.  Fariah,  10  Cal.  347. 

[b]  If  preliminary  injunction  has  been  is- 
sued on  insnfEcient  undertaking  the  court 
has  power,  upon  a  motion  to  dissolve,  to  order 
that  the  injunction  be  dissolved,  unless  a 
proper  undertaking  be  given.  And,  where  an 
undertaking  is  given  in  response  to  such  an 
order,  the  phrase  "in  case  said  injunction 
shall  issne,"  used  in  the  undertaking,  does 
not  of  itself  conclusively  show  that  the  under- 
taking was  not  upon  the  injunction  contin- 
ued in  force.  The  circumstances  may  be  such 
as  to  show  that  it  was  so  given. — Lambert  v. 
Haskell,  80  CaL  611,  22  Pac.  327. 

$  149.    Extent  of  UablUty. 

[a]  An  order  for  a  preliminary  injunction 
is  merged  Ijy  a  decree  for  a  perpetual  in- 
junction, and  the  sureties  on  the  bond  for 
the  former  are  not  liable  for  damages  accru- 
ing after  the  entry  of  the  latter,  although  the 

[  decree  should  be  afterward  reversed  and  the 
action  dismissed. — Webber  v.  Wilcox,  45  Call 
301. 

[b]  The  sureties  on  an  undertaking  on  a  pre- 
liminary injunction  are  not  liable  for  losses 
of  counsel  fees  accruing  after  the  final  de- 
cree making  the  injunction  perpetual,  as  a 
preliminary  injunction  is  merged  and  ceases  to 
have  effect  when  a  decree  for  perpetual  in- 
junction is  rendered,  and  the  Code  of  Civil 
Procedure  provides  only  tor  an  undertaking 
on  the  preliminary  injunction. — Lambert  v. 
Haskell,  80  CaL  611,  22  Pao.  327. 

[e]  Liability  of  surety  on  injunction  bond 
is  Umited  to  terms  of  eontraet. — Carter  v. 
Uulrein,  82  CaL  169,  16  Am.  St.  Bep.  99,  22 
Pac  1086. 

[d]  Sureties  on  the  second  undertaking  filed 
for  the  "further  continuance"  of  the  in- 
junction are  not  liable  for  damages  caused 
during  the  time  covered  by  the  first  under- 
taking.— California  Ins.  Co.  v.  Schindler,  1 
Pae.  474. 

I  160.  Aeemal  of  IdaUUtsr  and  Breach  of 

Bond. 

[a]  Order  made  by  court  dissolving  injunc- 
tion, without  assigning  grounds  on  which  the 
dissolution  was  granted  is  prima  facie  an 
adjudication  that  the  plaintiff  was  not  en- 
Utlod  to  the  injunction,  and  sufficient  to  en- 


able Mm  to  maintain  an  action  on  the  in- 
junction bond. — ^Fowler  v.  Frisbie,  37  Cal.  34. 

[b]  A  cause  of  action  upon  an  undertaking 
for  an  injunction  does  not  accrue  until  the 
final  determination  of  the  action  in  which 
the  injunction  was  obtained. — Dougherty  v. 
Dore,  63  Cal.  170. 

[c]  An  undertaking  executed  upon  the  issu- 
ing of  an  injunction,  to  the  effect  that  the 
sureties  will  pay  to  the  defendant  such  dam- 
ages as  he  may  sustain  by  reason  of  the  in- 
junction if  the  trial  court  should  finally  decide 
that  the  plaintiff  was  not  entitled  thereto,  is 
broken  by  a  judgment  of  the  court  totally  dis- 
solving the  injunction,  and  the  defendant  is 
entitled  to  maintain  an  action  upon  the  bond 
after  such  dissolution. — ^Bice  v.  Cook,  92  Cal. 
144,  28  Pae.  219. 

[d]  The  liability  of  the  sureties  upon  an  in- 
junction bond  depends  simply  upon  proof  that 
the  injunction  was  issued,  that  the  defend- 
ants suffered  damage  thereby,  and  that  the 
court  haa  decided  that  the  plaintiff  was  not 
entitled  to  the  injunction. — ^Aaevado  v.  Orr, 
100  CaL  293,  84  Pae.  777. 

Foe  AirrHOBinis  noic  Othxs  Statbi: 

See  27  Cent  I>ig.,  cola.  2279-2298,  SS  529- 
637. 

I  151.    Dlssolatimi  of  Injunction. 

[a]  Where  a  motion  to  dissolve  an  injunc- 
tion is  granted,  this  is  a  final  determina- 
tion that  the  injunction  should  not  have  been 
issued;  and  a  suit  on  the  injunction  bond  is 
maintainable,  though  plaintiff  might  have 
amended  his  complaint,  but  did  not,  and  no 
judgment  was  entered  in  the  suit  upon  plain- 
tiff's failure  to  amend. — ^Bennett  v.  Pardini, 
63  Cal.  154. 

[b]  In  an  action  on  an  injunction  bond,  it 
appeared  that  defendant  was  restrained  from 
exercising  ownership  over  certain  land,  but 
that  the  injunction  was  dissolved  by  a  final 
judgment  for  plaintiff.  Held  that,  though 
title  to  a  portion  of  the  land  was  decreed  in 
plaintiff,  the  condition  of  the  bond  was 
broken,  since,  if  the  injunction  was  wrong- 
fully issued  as  to  any  part  of  the  land,  a^d 
was  dissolved  to  that  extent,  defendant  would 
be  entitled  to  such  damages  as  he  sustained 
by  reason  thereof.— Biee  T.  Cook,  92  CaL  144, 
28  Pac  219. 

[c]  A  bond,  executed  under  Code  of  Civil 
Procedure,  section  529,  on  granting  an  in- 
junction, was  conditioned  that  plaintiff  pay  to 
the  party  enjoined  such  damages  as  he  should 
sustain  oy  reason  of  the  injnnetion  if  the 
court  should  finally  decide  that  plaintiff  was 
not  entitled  thereto.  Defendant  was  re- 
strained from  plowing  and  seeding  his  land 
from  January  27th  until  December  27th  fol- 
lowing, when  the  injunction  was  dissolved 
by  a  final  judgment  in  his  favor.  Held,  that 
by  such  adjudication  the  condition  of  the 
bond  was  broken,  and  defendant's  action 
thereon  accrued  at  once. — Bice  v.  Cook,  92 
CaL  144,  28  Pae.  219. 


Digitized  by  Google 


£896 


INJUNCTION,  Vni,  H  152-157. 


§  152.  IMsdiarge  of  Buretles-^lsmlBSal  <tf 
Injunction  Suit. 

[a]  Judgment  dismissing  suit  in  which  tem- 
porary iojunction  had  been  granted,  for  want 
of  proKecution,  amounts  to  a  determination 
by  the  court  that  the  injunction  was  improp- 
erly granted,  and,  after  such  judgment,  suit 
lies  upon  the  injunction  bond. — Dowling  t. 
Polack,  18  Cal.  625. 

[ab]  Sureties  on  bond  to  pay  damages  re- 
sulting from  restraining  order  are  not  liable 
if  cause  is  dismissed  and  injunction  denied. — 
Byam  t.  Caihman,  78  Cal.  528,  529,  21  Pa«. 

113. 

[b]  To  determine  the  liability  of  the  ob- 
ligors in  an  injunction  bond,  the  voluntary 
dismissal  of  the  suit  by  plaintiff  has  the 
same  effect  as  a  decision  of  the  court  that  the 
injunction  was  improperly  sued  out. — Asevado 
T.  Orr,  100  Cal.  293,  34  Pae.  777. 

[e]  The  voluntary  dismissal  of  an  action  be- 
fore decision  on  a  motion  to  dissolve  an  in- 
junction cannot  preclude  defendant  from  re- 
covering on  the  injunction  bond  his  counsel 
fees  incurred,  as  part  of  the  damages  aua- 
tained  by  the  injunction. — Frahm  v.  Walton, 
130  Cal.  396,  62  Pac.  618. 

Fob  AuTHoaiTiEs  raou  Othee  States: 

See  27  Cent  Dig.,  cola.  2300-2303,  §{  542, 
543. 

§  163.   Enforcement  In  Injunction  Salt. 

[a]  Party  having  filed  undertaking  to  ob- 
tain injunction  is  deemed  to  have  waived 
right  to  insist  on  a  trial  by  jury,  and  con- 
sented that  the  damages  abould  be  ascertained 
as  prescribed  by  the  statute,  and  an  order  of 
reference  is  no  violation  of  the  right  to  a  trial 
by  jury.— Bussell  r.  Elliott,  2  Cal.  245. 

Fob  Axjthokitixs  nou  Othzb  States: 

See  27  Cent  Dig.,  cob.  2822-2328,  ||  S57- 
563. 

$  154.  Actions  <m  Bonds— Oonditlcau  Prece- 
dent. 

[a]  No  action  at  law  can  be  maintained  upon 
an  injunction  bond  until  the  final  determina- 
tion of  the  cause  in  which  the  injunction  is- 
sued, even  though  the  injunction  has  been 
dissolved  because  improperly  granted. — 
Dowling  V.  Polaek,  18  Cal.  625, 

[b]  Where  the  liability  upon  an  injnnction 
bond  is  to  become  fixed  if  the  court  finally 
decides  that  plaintiff  is  not  entitled  to  the 
injunction,  and,  pending  the  continuance  of 
the  case,  the  injunction  is  dissolved,  a  suit  on 
the  bond  pending  such  continuance  is  pre- 
maturely brought. — Clark  r,  Clayton,  61  CsL 
634. 

FOK  AoTHOBiTiES  nou  Othbs  Statbs: 

See  27  Cent.  Dig.,  cols.  2303-2316,  ||  644- 
552. 

J  156.  —  —  Demand. 

[a]  In  an  action  against  the  sureties  on  an 
injunction  bond,  no  demand  for  the  payment 


of  unliquidated  damages,  on  the  parties  for 
whom  as  sureties  the  obligors  stipulated,  need 
first  ba  made.— Browner  r.  Davis,  15  CaL  9. 

I  166.   Def  Allies. 

[a]  Defendants  cannot  object,  by  way  of 
defense,  that  they  ought  not  to  pay  damages, 
which  they  contracted  to  pay,  because  the 
business  which  they  enjoined,  and  for  the 
stoppage  of  which  damages  are  claimed,  was 
a  public  nuisance,  in  an  action  for  damages 
on  an  undertaking  given  on  suing  oat  an  in- 
junction.— Cunningham  t.  Breed,  4  Cal.  384. 

[b]  Belease  of  right  of  action  by  obligee  of 
injunction  bond  does  not  release  rights  of  co- 
obligees. — Summers  v.  Parish,  10  Cal.  347. 

[c]  The  fact  that  the  plaintiff  brings  a  joint 
action  against  several  persons  as  trespassers, 
and  obtains  an  injunction  against  them 
jointly  does  not  estop  him,  in  an  action 
brought  against  him  on  the  injunction  bond, 
from  showing  that  the  damages  were  several, 
and  from  claiming  that  they  cannot  maintain 
a  joint  action  for  several  damsges. — ^Fowler 
r.  FrUbie,  37  CaL  34. 

[d]  In  an  action  on  an  injunction  bond  de- 
fendants cannot  escape  liability  on  the  groand 
that  the  writ  of  injunction  was  ambiguous, 
and  should  not  have  been  obeyed. — Asevado 
T.  Orr,  100  CaL  293,  34  Pac.  777. 

TOB.  AUTHOBITIES  FBOH  OTHBB  STATBS: 

See  27  Cent.  Dig.,  cols.  2328-8332,  SS  S64- 

570. 

{  157.    Parties. 

[a]  Where  there  are  several  obligees  In  an 

undertaking  promising  to  pay  "said  parties 
enjoined,"  etc.,  suit  may  be  brought  in  the 
name  of  one  alone,  if  he  be  beneficially  en- 
titled to  the  fruits  of  the  recovery. — leader 
V.  Purkett,  13  Cal.  588. 

[b]  On  an  injunction  bond  given  to  plain- 
tiff and  others,  aa  obligees,  plaintiff  alone 
may  sue  if  the  property  on  which  the  injunc- 
tion operated  was  hia  sole  property,  and  the 
injury  bis  alone,  the  complaint  averring  these 
facts. — ^Browner  v.  Davis,  15  Cal.  9. 

[c]  Each  of  the  obligees  in  an  injunction 
bond  may  sue  on  it  severally,  although  it 
does  not  run  to  them  severally. — ^Lally  v. 

Wise,  28  Cal.  539. 

[d]  Where  an  injunction  is  issued  to  en- 
join the  payment  of  money  collected  by  a 
sheriff  on  execution  to  the  execution  plaintiff, 
the  latter  has  a  right  to  sue  on  the  injunction 
bond,  although  no  service  in  the  injunction 
snit  was  made  upon  him. — ^Lally  v.  Wise,  28 
CaL  589. 

[e]  Where  several  parties  were  several^ 
in  poBsession  of  and  cultivating  in  separate 
parcels  a  tract  of  land,  and  were  sued  jointly 
in  ejectment  to  recover  possession  of  the 
whole  tract,  and  an  injunction  was  obtained 
restraining  them  jointly  from  taking  off  the 
crops,  held,  that  each  parties  oeald  not  main- 
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lain  a  joint  action  for  damageB,  on  the  injunc- 
tion bond,  where  the  damages  irere  not  joint. 
Fowler  V.  rrisbie,  37  Cal.  34. 

Fob  AmvoBmxs  n/Hii  Othui  Utatis: 

See  87  Cent  Dig.,  cola  2333-2836,  {  678. 

S  158.   Pleading. 

[a]  Where  an  injonetion  bond  was  eon- 
ditioned  to  pay  all  damages  and  costs  that 

should  be  awarded,  a  complaint  in  an  action 
thereon  which  did  not  aver  that  any  dam- 
ages bad  been  awarded  was  fatally  defectlTO. 
Tarpey  t.  Shillenberger,  10  Cal.  390. 

[b]  An  answer  In  an  action  on  an  injunction 
bond  that,  before  entry  of  judgment  for  de- 
fendants in  the  injunction  suit,  the  parties 
settled  all  matters  in  eontroveray  in  that 
esse,  is  so  clearly  bad  that  it  may  be  reached 
by  motion  to  strike  out.  It  does  not  allege 
that  any  future  damages  were  settled  for, 
and  the  right  to  damages  for  the  injunction 
could  not  arise  until  the  temporary  order 
was  dissolTed.~SiIcox  t.  Lang,  78  CaL  118, 
20  Pac.  297. 

[c]  A  preliminary  injunction  was  first  is- 
sued, and  afterward  the  court  ordered  the 
injuDCtion  dissolved,  unless  plaintiffs  should 
give  an  undertaking  in  a  much  larger  sum, 
which  was  given.  It  recited  the  commence- 
ment of  tbe  suit,  and  was  conditioned  "in 
ease  said  injunction  shall  issue,"  etc.  The 
complaint  in  an  action  on  the  undertaking 
alleged  the  granting  of  the  injunction  and  the 
making  of  the  order  requiring  a  further  un- 
dertaking, and  that  in  compliance  with  such 
order,  ' '  and  in  order  to  continue  in  force 
raid  injunction,"  the  undertaking  in  suit  trss 
given.  The  answers  denied  that  defendants 
caused  the  nndertaking  to  be  filed,  and 
averred  that  plaintiffs  in  the  injunction  snit 
caused  it  to  be  filed  and  fnrther  averred 
that  defendants  bad  no  knowledge  of  the 
"ordfr  and  character"  of  the  prior  pro- 
ceedings in  the  suit.  Held  that,  as  the 
undertaking  recited  the  pendency  of  the  auit, 
defendants  were  bound  to  take  notice  of  the 
order  and  character  of  the  proceedings  there- 
in, and  therefore  that  the  pleadings  admitted 
that  the  undertaking  was  given  to  continue 
in  force  the  injunction  previously  issued,  and 
defendants  could  not  contend  that  the  words 
"shall  issue"  in  the  undertaking  referred 
to  a  final  injunction  in  the  suit. — Lambert  v. 
HaskeU,  80  CaL  611,  28  i>ac.  327. 

[d1  The  eon^laint  in  an  action  on  a  second 
bond  given  in  injunction  proceedings  alleged 
granting  of  the  injunction  and  the  making 
of  the  order  requiring  the  second  bond,  and 
that  in  compliance  with  such  order,  "and 
in  order  to  continue  in  force  said  injunction," 
the  undertaking  in  suit  was  given.  The  an- 
sweis  denied  that  defendants  caused  the  un- 
dertaking to  be  filed,  and  averred  that  plain- 
tiffa  in  the  injunction  suit  caused  it  to  be 
filed.  Held,  that,  if  defendants  executed  the 
undertaking  for  the  purpose  mentioned,  it 
was  immaterial  whether  they  or  their  princi- 

eals  caused  it  to  be  filed. — ^Lambert  v.  Has* 
eU,  80  Cal.  611,  22  Pac.  327. 
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Held,  that  a  complaint  on  an  injnnetion  bond 
alle{[ing  the  rendition  of  a  final  jndgmeat 
against  plaintiff  in  the  injunction  snit  is  not 
met  hj  an  answer  claiming  that  the  action 
waa  prematare,  and  alleging  that  the  time  for 
taking  an  appeal  had  not  elapsed,  but  not 
negativing  the  Batisfactioa  of  the  judgment. 
Alaska  Imp.  Co.  t.  Hiracb,  119  GaL  249,  17 
Pae.  124. 

Fob  AuTHOBtTiEs  From  Other  States: 

See  27  Cent  Dig.,  cols.  2336-2346,  S|  674^ 
579. 

I  159.   Brldflnee. 

[a]  Where  injunction  is  dissolved,  and  suit 
in  which  it  issued  is  dismissed  hy  the  action 
of  the  party,  this  is  no  admisaion  that  the 
injunction  was  improperly  sued  out.  In  such 
case,  to  maintain  an  action  on  the  bond,  it 
must  be  shown  that  there  was  no  proper 
cause  for  the  injunction.— Gelston  v.  White- 
sides,  3  Cal.  309. 

[b]  The  defendant,  in  a  suit  on  the  bond, 
to  show  that  the  injunction  had  not  been  de- 
cided, offered  an  order  of  the  supreme  court 
to  the  court  in  which  the  injunction  was 
had,  directing  that  court  to  fix  the  amount  of 
a  suspensive  appeal  bond.  Held  insnffieient 
without  proof  that  the  appellant  took  the 
necessary  steps  to,  and  actually  did,  prosecute 
his  appeal. — Woodbury  T.  Bowman,  18  Cal. 
634. 

[c]  Evidence  in  support  of  insufficient 
count  in  pleading  should  be  excluded. — Sil- 
cox  V.  Lang,  78  Cal.  125,  20  Pac.  297. 

[d]  In  a  suit  on  an  injunction  bond  In  a 
case  where  a  gross  counsel  fee  was  paid  for 
the  defense  of  a  suit,  and  no  separate  or  dis- 
tinct amount  of  money  was  paid  to  the  attor- 
neys for  an  unsuccessful  attempt  to  procure 
a  dissolution  of  the  injunction,  and  no  spe- 
cial charge  was  made  therefor,  and  there  is 
no  sufficient  showing  in  the  evidence  of  a 
segregation  and  apportionment  of  the  services, 
BO  counsel  fee  can  be  allowed  as  damages, 
though  the  court  finally  decided  by  dismissal 
of  the  action  that  the  plaintiff  was  not  en- 
titled to  an  injunction.  The  allowance  of 
counsel  fees  as  damages  is  exceptional,  and 
should  not  be  carried  beyond  the  point  to 
which  former  decisions  have  taken  it. — Mitch- 
ell V.  Hawley,  79  Cal.  301,  21  Pac.  833. 

[e]  Where  established  business  is  suspended 
by  preliminary  injunction  to  which  the  party 
was  not  entitled  the  profits  which  would 
have  been  made  can  be  recovered.  An  evi- 
dence of  the  profits  which  were  actually  be- 
ing made  is  admissible  upon  such  question.— 
Lambert  v.  HaskeU,  80  Cal.  611,  22  Pac.  327. 

[f]  Where,  in  action  on  injunction  bond, 
damages  are  claimed  for  injury  suffered  both 
because  of  a  written  contract  and  an  oral 
contract,  evidence  of  conversations,  whieh 
clearly  appeared  to  relate  only  to  the  writ- 
ten contract,  was  improperly  admitted  to 
show  the  oral  contract. — San  Jose  Fruit  Pack- 
ing Co.  T.  Catting,  133  CaL  237,  65  Pac  665. 


[g]  Evidence  of  the  damages  caused  by  aa 
injunction  restraining  the  use  of  a  certain 
machine  in  making  cans,  which  is  uncertain 
as  to  the  decrease  in  number  of  cans  manu- 
factured and  the  increased  cost  thereof,  ia 
insufficient  to  support  a  verdict  in  an  action 
on  the  injunction  bond,  when  such  facts 
could  have  been  specifically  shown  by  plain- 
tiff by  the  introduction  of  liia  books. — San 
Jose  Fruit  Packing  Co.  v.  Cutting,  133  CaL 
237,  65  Pae.  565. 

[h]  Where  plaintiff,  without  contradietion, 
stated  that  he  agreed  with  attorneys  to  move 
for  the  dissolution  of  an  injunction  for  a  cer- 
tain sum,  and  had  paid  them,  a  finding  that 
he  did  not  pay  his  attorneys  to  procure  such 
dissolution  was  not  sustained  by  the  evi- 
dence, though  plaintiff  had  previously  em- 
ployed the  same  attorneys  to  defend  him  in 
the  suit,  and  the  receipt  did  not  specify  the 
particular  object  for  whieh  the  payment  was 
made.— Frahm  Y.  Walton,  130  Cal.  396,  02 
Pae.  618. 

[i]  In  an  action  to  recover  damages  ans- 

tained  by  an  injunction,  the  only  damages 
alleged  being  attorneys'  fees  for  procuring 
the  dissolution  of  an  injunction,  a  claim  that 
the  money  was  paid  for  services  rendered  by 
the  attorneys  generally  for  defending  the  suit 
is  not  aaatained,  where  plaintiff,  without  con- 
tradiction, stated  that  he  paid  the  attorneys 
for  their  services  on  the  motion  to  dissolve 
the  injunction,  and  paid  them  also  for  de- 
fending the  suit.— Frahm  T.  Walton,  130  CaL 
396,  62  Pae.  618. 

Fob  Atithobitibs  rom  Otbxb  Statis: 

Bee  27  Cent  Dig.,  cols.  2346-2352,  »  682- 
58S. 

§  160.   Damages, 

[a]  In  an  action  upon  an  injunction  bond  to 
recover  damages  for  the  wrongful  issuing 
of  the  writ  it  was  held  that  the  amount  paid 
to  counsel  as  a  fee  to  procure  the  dissolution 
of  the  injunction  was  properly  allowed  as 
part  of  the  damages.— Ah  Thaie  t.  Quan 
Wan,  8  CaL  216. 

[b]  Attorneys'  fees  paid  to  procure  the  dis- 
solution of  an  injunction  are  recoverable  as 
damages  in  an  action  on  the  injunction  bond. 
(Cal.  1853)  Ah  Thwe  v.  Quan  Wan,  3  CaL 
216;  (1880)  Bustamente  v.  Stewart,  55  Cal. 
115. 

[c]  The  measure  of  damages  for  the  de- 
tention of  money,  by  means  of  an  injunction 
obtained  by  the  defendant,  is  the  legal  in- 
terest.—Heymau  V.  Landers,  12  CaL  107. 

[d]  Counsel  fees  for  dissolving  Injunction 
are  recoverable  on  the  bond.  And  this, 
though  the  fee  was  paid  after  the  order  to 
show  cause,  provided  the  retainer  were  paid 
before.— Prader  v.  Orlmm,  13  CaL  585. 

[e]  The  usual  bond  being  given,  an  order 
was  made  to  show  cause  (August  29th)  why 
an  injunction  should  not  issue.   A.  restraia- 
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ing  order  "in  the  mean  time"  was  issued. 
The  ease  was  eootinned  until  October  10th, 
when,  on  hearing,  the  order  was  dissolved, 
injunction  denied,  and  soit  dismissed.  Ac- 
tion on  the  bond.  Held,  that  the  restraining 
order  embraces  the  time  between  its  issuance 
and  the  hearing,  and  that  damages  may  be 
had  beyond  Angnst  29th. — ^Prader  T.  Orunm, 
13  Cal.  585. 

[f  ]  Connsel  fees  necessarilj  inenrred  in  the 

defense  of  an  injunction  suit  cannot  be  recov- 
ered in  an  action  of  debt  on  the  bond,  if 
they  be  not  actaaUy  paid. — Willson  t.  Ifc- 
Evoy,  25  CaL  160;  Hooper  v.  Patterson.  32 
Pae.  514. 

[g]  The  plaintiflF  in  an  action  on  an  injune- 
tion  bond  is  not  entitled  to  a  judgment  for 
damages  for  expenses  incurred  for  attorneys' 
fees  and  in  procuring  testimony,  unless  be 
proves  that  he  has  actnally  paid  the  attorney 
and  the  expenses  of  procuring  testimony.— 
Prader  t.  Orimm,  28  Cal,  11. 

[h]  Where  an  ofBcer  is  enjoined  from  pay- 
ing over  money  in  his  hands,  legal  interest 
only  can  be  recovered  as  dama^  for  its  de- 
tention in  an  action  on  the  injunction  bond. 
Lally  V.  Wise,  28  Cal.  539. 

[i]  The  amount  recoverable  on  account  of 
attorneys'  fees  in  an  action  on  an  injunction 
bond  18  limited  to  fees  paid  counsel  for  pro- 
curing the  dissolution  of  the  injunction,  and 
does  not  extend  to  fees  paid  for  defending 
the  entire  case. — Bustamente  v.  Stewart,  55 
Cal.  115;  Porter  v.  Hopkins,  63  Cal.  S3; 
Lambert  HaskeD,  80  Cal.  611,  22  Pac  327; 
San  Diego  Water  Co.  v.  Pacific  Coast  8.  S. 
Co.,  101  CaL  216,  35  Pae.  651. 

[j]  If  no  substantial  damage  has  been  sus- 
tained, nominal  damages  cannot  be  recovered 
in  an  action  on  an  injunction  bond. — ^Busta- 
mente V.  Stewart,  55  CaL  US. 

[k]  Where  one  who  has  procured  materials 
for  the  purpose  of  doing  certain  work  is  en- 
joined from  doing  it,  and  by  reason  of  the 
injunction  the  materials  are  lost  and  de- 
stroyed, he  may  recover  their  value  in  a  suit 
on  the  injunction  boAd. — Dougherty  v.  Dore, 
63  Cal.  170^ 

[1]  In  an  action  on  an  injnnction  bond, 
given  in  the  United  States  circuit  court,  it 
appeared  that  the  attorneys  for  defendant 
in  the  injunction  suit  were  paid  five  hundred 
dollars  for  all  their  services  in  the  case;  that 
they  attempted  to  get  the  temporary  injunc- 
tion dissolved,  but  failed;  that  afterward  the 
injunction  was  ended  by  dismissal  of  the  ac- 
tion because  of  a  recent  decision  of  the  su- 
preme court  of  the  United  States  determining 
the  issues  against  the  plaintiff.  It  was  not 
proved  that  there  was  any  separate  or  dis- 
tinct amount  paid  to  the  attorneys  for  the 
attempt  to  procure  the  dissolution.  Held, 
that  it  was  error  in  the  suit  on  the  bond  to 
award  four  hundred  dollars  for  attorneys' 
fees.— MitcheU  v.  Hawley,  79  CaL  301,  21 
Pac.  833. 

[m]  The  fact  that  counsel  fees  are  not  al- 
lowed in  tha  United  States  courts  in  actions 


on  injunction 
•ly  of  sneb  i 
court  on  an  in 
States  court.- 
301,  21  Pac. 

[n]  Plaintifl 
bona  can  reci 
have  made  1 
the  injunctioi 
Lambert  v.  H; 


[o]  The  sun 
not  liable  foi 

giving  of  the 
al.  611,  22 

[p]  Connsel 
show  cause  ^ 
not  be  contin 
successful  mc 
and  for  the 
main  action, 
tion  on  a  boi 
ages  as  migh 
injunetion,  tl 
dismissed. — C 
42  Pac.  910. 

[q]  Counsel 
an  order  to 
order  should 
cannot  be  all 
breach  of  th 
sustained  by 
of  the  restr 
V.  Hirsch,  lH 

[r]  Damage 
ing  three  daj 
issuance  of  i 
the  bond  in  i 
bond  recites 
tioU;  and  th< 
straining  or< 
bond  "on  SI 
undertaking 
the  premises 
straining  ord 
such  damaget 
son  of  said  i 
Co.  V.  Hirscli 

[s]  The  dai 

junction,  res' 
ing  a  maehii 
used  by  def 
the  diffcrenc 
factured  wit 
multiplying  t 
ufactured  wi 
Jose  Fruit  I 
237,  6S  Pac. 

[tl  Plaintif 
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certainty. — fi 
Cutting,  133 

Fob  Author: 
18  L.  B. 
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{  161.   •   Trial. 

[a]  Jnd^ent  of  dissolution  ii  coneluaiTe 
in  an  action  on  an  injunction  bond,  and  the 
only  question  is  the  amount  of  damage  sus- 
tained.— Gelston  v.  Whitesides,  3  Cal.  309. 

[b]  Grounds  of  injunction  cannot  be  in- 
quired into  in  suit  upon  an  injunetion  bond.— • 
Dowling  T.  Polack,  18  Cal.  626. 

For  Acthokfrxs  raoH  Otbbb  States: 

See  27  Cent  Big.,  eoli.  2383-2385,  {}  S99- 
602. 


§  162.  —  Judgment. 

[a]  In  an  aetion  on  an  injunetion  bond,  n 
finding  that  the  plaintiff  incurred  certain 
expenses  for  counsel  fees  and  in  procuring 
testimony  does  not  sustain  a  judgment  in  his 
favor  for  the  amount  of  such  expenses,  where 
it  does  not  appear  that  he  has  paid  them,  or 
given  his  note  or  any  other  securitj  therft- 
f  or.— Prsder  t.  Grimm,  28  Cal.  11. 

VtM  AUTHOUnKS  VBOH  OTHSB  STATES: 

See  27  Cent  Big.,  eoliu  2385,  2386,  S  003. 

I  163.   AppeaL 

[a]  A  finding  as  to  the  aggregate  damages 
sustained  by  breach  of  an  injunction  bond 
will  not  be  disturbed  on  the  ground  that  the 
damages  were  not  itemized,  in  the  absence  of 
a  request  for  a  finding  npon  each  item.— 
Alaska  Imp.  Co.  v.  Hirseb,  119  Cal.  249,  47 
Pac.  124. 

Fen  AcTHOBiTiES  noH  Othbb  States: 

See  27  Cent.  Dig.,  cols.  2386,  2387,  S  804. 

IX.    WBONGFUL  INJUKOTION. 

I  164.  Seine(^. 

[a]  An  action  on  the  case  will  not  lie  for 
improperly  suing  out  an  injunction  unless  it 
is  ehai^d  in  the  declaration  as  an  abuse  of 
the  process  of  the  court  through  malice  and 
without  probable  eanse. — ^Bohinson  t.  Eellumf 
6  Cal.  399. 

[b]  In  the  absence  of  malice  and  want  of 
probable  cause,  an  action  for  damages  for 
wrongfully  suing  out  an  injunction  will  not 
lie,  the  remedy  being  on  the  bond. — ^Robin- 
son V.  Kellnm,  6  Cal.  399;  Asevado  t.  On, 
100  CaL  293,  34  Pac.  777. 

INJUSED  PERSON. 

Dtdaiatlons  of,  as  part  of  ns  isstae.   lee  Oria- 

Inal  Lsw,  I  UB. 
AdmlssllilUtr  of  acts  and  dseUxatleas  of  yUOm  ot 

arias.   Bes  Oilalasl  Law,  |i  179-181M. 


IN  JURY  FROM  FORGERY. 

Aa  sleaMBt  9t  UxgUT-         Forgsry,  |  11. 


INJURY  FROM  FRAUD. 

As  elMBSBt  9t  UiM  pretaase.   ■•■  Filsa  vntnum, 

I  la. 

As  enseal  ef  ttaad.   gee  Vraad.  |  M. 


INJURY  TO  LAND. 
Bl|^  to  entola.   See  fiUaaetlen,  ||  AMU. 


INJURY  WITHOUT  DAHAOE. 

lalory  wltbottt  duuca  wUek  Bdgbt  ripen  InW  a 
rlfht  as  (roond  tor  inJancUoa.  Bm  Tnlanctliui,  | 
IB. 

INLAND  RILLS. 

■as  Bills  and  HeUs. 


INMATES   OF   PUBLIC  INSTITU- 
TIONS. 

Domicile  (tf.  BnOeil^  |  2. 

Bight  to  vote  or  vettai  nsideaae  of.   8es  Isctlon^ 
I  S4. 

INNKEEPERS. 

Inelnd*  r»gnUtfoa  ef  tans,  kotels,  beaidlag- 
koasas,  lodgl&g-heasos.  and  ill  hoaess  famlsUag 
for  esapeasKtloa  aeemuaodstiea  as  a  temperavr 
kosui  aad  aataal  xUbts,  dMsa,  and  UaUlltleB  sf 
ksapoxs  ef  snob  hoasas  and  thslr  ineBti,  toardsrs, 
er  lodgaxs. 

ORfSTIT'lKD  PUBP08X  Or  RULES  BEGULAT- 
ING.  I  1. 

VHAT  CONBTirnTES  PUBLIC  INN,  |  2. 

INN  DISTINGUISHED  FBOH  BOABDING-HOUSE, 

I  8. 

ACTION  FOR  REFUSAL  TO  FURNISH  AOOOH- 

H0DATI0N8,  |  4. 
WHO  ARB  GUESTS,  B0ARDEB8  OB  LODGERS.  | 

5. 

INJURIES     TO  GUESTS     BT   SEBYANTfi  OP 

HOTEL.  I  9. 
LOSS  OF  PROPERTY — NATURE  AND  BZTBMT  Of 

LIABILITY.  I  7. 

  LIABILITY  AS  INSURER,  |  8. 

  LOSS  BY  FIRE,  |  9. 

—  PROPERTY  TO  WHICH  LIABILTTT  EX- 
TENDS. I  10. 

  KIND  AND  VALUE  OF  PROPERTY,  |  11. 

—  RETENTION  OF  CUSTODY  BY  GUEST.  | 
12. 

  ACTIONS,  f  IS. 

LIEN  FOR  CHARGES,  i  14. 

FRAUD  OR  IMPOSITION  OH  rNNKEEPER— CON- 
STRUCTION AND  VALIDITY  OF  STATUTE. 
I  15. 

tight  to  mortgage  botal  rnraltan  aad  flakans.  Ms 
Ohsttal  Hortgsgsi,  f  IX. 

Fes  Authorities  FROM  Other  States: 

Who  are  innkeepers,  who  are  their  guests, 
and  for  what  the  former  are  liable  te 
the  latter:  7  Am.  Dec.  449,  note. 

fi  1.  Origin  and  Pmpoie  of  BalM  Begolat- 

[a]  Rules  regulating  respective  righta,  dn- 
ties,  and  reeponsibiiitie*  of  ianke^er  aad 
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gnett  bare  tlieir  origin  in  eonsiderations  of 
public  policy,  and  are  designed  mainly  for 
the  protection  of  travelers  and  their  prop- 
erty; and  the  like  considerations  require  that 
the  innkeeper  shoold  be  held  to  the  respon- 
sibilities which,  by  his  representations,  he 
induced  his  guests  to  believe  he  would  as- 
sume.— Pinkerton  T.  Woodward,  33  Cat  667, 
91  Am.  Dec.  657. 

§  2.  Wliat  Oonstltiites  Public  Inn. 

[a]  An  inn  is  a  public  house  of  entertain- 
ment for  all  who  choose  to  visit  it. — Pinker- 
ton  V.  Woodward,  33  CaL  667,  91  Am.  Dee. 

657. 

[b]  The  faet  that  rmtaurant  is  under  differ- 
ent management,  does  not  impair  responsibil- 
ity of  one  holding  himself  out  as  an  inn- 
keeper.— Pinkerton  t.  Woodward,  33  Cal.  697, 
91  Am.  Dee.  657. 

[e]  One  who  keeps  a  honse  for  the  enter- 
tainment of  all  who  choose  to  visit  it,  and 
extends  a  general  invitation  to  the  public  to 
become  guests,  is  an  innkeeper,  and  liable  as 

such,  though  the  house  is  situated  on  in- 
closed grounds. — Fay  v.  Pacific  Imp.  Co.,  93 
Cal.  253,  27  Am.  St.  Bep.  198,  28  Fac  943, 
16  L.  B.  A.  188,  affirming  (1892)  93  CaL  253, 
26  Pac.  1099. 

[d]  An  inn  is  a  house  which  is  held  out  to 
the  public  as  a  place  where  all  transient  per- 
sons who  come  will  be  received  and  enter- 
tained as  guests  for  compensation. — Fay  v. 
Pacific  Imp.  Co.,  93  Cal.  253,  27  Am.  St.  Bep. 
198,  28  Pac.  943. 

[e]  Hotel  is  none  less  one  because  in  some 
respects  it  may  be  conducted  differently  or 
have  more  attractions  than  other  publie 
hotels,  so  long  as  it  is  held  out  to  the  public 
as  a  place  for  the  entertainment  of  all  tran- 
sient persons  who  may  have  occasion  to  pat- 
ronize it. — ^Fay  r.  Pacific  Imp.  Co.,  93  CaL 
253,  27  Am.  St.  Bep.  19S,  28  Pae.  943. 

[f]  Evidence  that  a  house  has  a  name  indi- 
eating  its  character  as  a  hotel,  that  it  is  open 
to  all  persons  having  a  right  to  demand  en- 
tertainment at  a  public  house,  that  it  solicits 
public  patronage  by  advertising  and  in  the 
distribution  of  its  business  cards,  and  keeps  a 
public  register  in  which  its  guests  enter  their 
names  upon  arrival,  that  it  runs  a  coach  to 
the  railroad  station  for  the  purpose  of  con- 
veying its  patrons  to  and  from  the  hotel,  and 
has  its  manager,  clerks,  and  waiters,  and  in 
its  interior  management  has  all  of  the  or- 
dinary arrangements  and  appearances  of  a 
hotel,  and  charges  prices  for  board  and'  lodg- 
ing, sufficiently  shows  it  to  be  a  public  inn, 
and  not  a  mere  boarding-house. — Taj  v.  Pa- 
cific Imp.  Co.,  93  CaL  253,  27  Am.  St.  Bep. 
198,  28  Pac.  943. 

[g]  The  hotel  known  as  the  "Hotel  Del 
Monte"  is  a  public  inn,  and  the  proprietor 
and  keeper  thereof  is  liable  as  an  innkeeper 
for  the  safety  of  personal  property  belonging 
to  its  guests  in  case  of  loss  thereof  by  fire. 
ICagee  v^  Pacific  Imp.  Co.,  98  CaL  678,  35 
Am.  8t  Bep.  199,  83  Pae.  772. 


Fob  AuTHOBims  noic  Othxb  States: 

What  is  an  inn  or  tavern:  35  Am.  Dec. 
137,  note;  21  L.  B.  A.  289,  note.  See, 
also,  27  Cent  Dig.,  ools.  2395-2398,  SS 
8-6. 

§  S.  tnn  Distinguished  from  Boardlng-lionse. 

[a]  An  inn  is  distinguished  from  a  private 
boarding-house  mainly  in  this:  That  the 
keeper  of  the  latter  is  at  liberty  to  choose 
his  guests,  while  the  innkeeper  is  obliged  to 
entertain  and  furnish  all  travelers  of  good 
conduct  and  means  of  payment  with  what 
they  may  have  occasion  for  as  such  travelers 
while  on  their  way. — Pinkerton  v.  Woodward, 
33  CaL  667,  91  Am.  Dec.  657. 

$  4.  Action  for  Bafnsal  to  FninlA  Accom* 
modatlons. 

[a]  In  an  action  against  an  innkeeper  for 
refuaal  to  entertain  plaintiff,  an  invalid, 
thereby  preventing  him  from  receiving  the 
benefit  of  the  water  of  a  mineral  spring  ap- 
purtenant to  the  hotel,  from  which  it  is  al- 
leged that  he  had  derived  much  benefit  there- 
tofore, it  is  not  error  to  allow  plaintiff  to 
testify  that  deprivation  of  the  water  had  in- 
jured his  health.— Willis  v.  IfeMahan,  89  CaL 
156,  26  Pae.  649. 

[bl  Where  there  is  no  evidence  That  de- 
fendants refused  to  allow  plaintiff  the  use 
of  the  water,  it  is  not  error  to  refuse  de- 
fendants' request  to  instruct  that  they  were 
not  bound  to  furnish  such  water. — Willis  v, 
McKahan.  89  Cal.  156,  26  Fac.  649. 

Fob  Authobitibs  pboh  Othxb  Btatbs: 

15  L.  B.  A.  321,  note.  See,  also,  27  Cent. 
Dig.,  cols.  2403,  2404,  58  10,  11. 

S  6.   Who  are  Onests,  Boarders  or  Lodgers. 

[a]  A  traveler  who  enters  an  inn  as  a 
guest  does  not  cease  to  be  a  guest  by  propos- 
ing to  remain  a  given  number  of  days,  or 
by  ascertaining  the  price  that  will  be  charged 
for  his  entertainment,  or  by  paying  in  ad- 
vance for  part  or  the  whole  of  the  entertain- 
ment, or  paying  as  his  wants  are  supplied. — 
Pinkerton  v.  Woodward.  33  CaL  557,  91  Am. 
Dec.  657. 

[b]  Where  the  keeper  of  a  public  house  pro- 
fessed to  supply  for  hire  the  traveling  public, 
at  his  house,  with  what  travelers  have  oc.ca'- 
sion  for,  and  a  traveler,  relying  on  such  repre- 
sentations, went  to  his  house  to  receive  such 
entertainment  as  he  had  occasion  for,  the  re- 
lation of  innkeeper  and  guest  was  created.— 
Pinkerton  T.  Woodward,  33  CaL  667,  91  Am. 
Dee.  667. 

[c]  Person  staying  at  hotel  at  monthly 
rate  less  than  that  paid  by  transient  traveler 
is  a  boarder  and  not  a  guest. — Moore  v.  Long 
Beach  etc.  Co.,  87  Cal.  487,  4SS,  22  Am.  St. 
Bep.  265,  26  Pac.  92. 

[d]  Plaintiff,  who  had  no  fixed  home,  with 
his  family  went  to  a  hotel,  expecting  to  re- 
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main  there  as  long  as  his  wife's  health  per- 
mitted, and  in  consideration  of  the  probable 
length  of  his  stay  he  was  furnished  board 
and  lodging  at  a  large  reduction  from  the 
regular  rates.  He  did  not  put  any  of  his 
Taluablos  in  ebarge  of  the  hotel-keeper.  Soon 
afterward  a  fire  occurred,  without  any  negli- 
gence on  the  part  of  the  hotel-keeper  or  his 
employees,  in  which  plaintiff's  personalty  was 
destroyed,  and  he  sued  the  hotel-keeper  there- 
for. Held,  that  plaintiff  and  his  family  were 
boarders,  as  to  whose  property  defendant  is 
not  liable  as  as  innkeeper  and  an  insurer, 
and  hence  plaintiff  cannot  recover. — Moore 
T.  Long  Beach  Dev.  Co.,  87  Cal.  483,  22  Am. 
St.  Bep.  265,  26  Pae.  92. 

[e]  Party  who  goes  to  a  public  inn  will  be 
presumed  to  go  as  guest,  and  not  as  a 
boarder.— Fay  v.  Pacific  Imp.  Co.,  93  CaL  253, 
27  Am.  St.  Bep.  198,  28  Pae.  943. 

[f]  Where  one  went  to  a  public  inn,  and 
was  assigned  a  room,  the  fact  that  she  in- 
quired as  to  the  price  of  room  and  board  is 
not  sufficient  to  show  that  she  was  received 
as  a  boarder,  and  not  as  a  guest. — Fay  v. 
Pacific  Imp.  Co.,  93  Cal.  253,  27  Am.  St.  Bep. 

198,  28  Pac.  943,  16  L.  B.  A.  188,  afBrming 
(1892),  93  Cal.  253,  26  Pac.  1099. 

[g]  The  fact  .that  a  Hotel  has  a  rule  to 
charge  a  guest  a  less  rate  per  diem  by  the 
week  than  by  the  day,  and  that,  if  a  guest 
had  been  there  longer  than  a  week,  he  got 
the  benefit  of  the  rule,  does  not  show  that 
one  who  bad  been  at  the  hotel  more  than  a 
week  was  a  "boarder,"  rather  than  a 
"guest";  it  not  being  shown  that  be  had  any 
notice  of  the  rule,  or  any  knowledge  of  the 
charges,  or  that  any  arrangement  for  a  per- 
manent stay  had  been  made. — Magee  v.  Pa- 
cific Imp.  Co.,  98  CaL  678,  36  Am.  St.  Bep. 

199,  33  Pao.  772. 

[h]  The  fact  that  one  has  made  a  special 
arrangement  at  a  hotel  for  board  vnd  lodg- 
ing by  the  week  is  not  determinative  of  the 
question  whether  he  is  a  gueat  or  a  boarder, 
but  merely  evidence  on  the  issue. — Magee 
v.  Pacific  Imp.  Co.,  98  CaL  678,  36  Am.  St. 
Bep.  199,  33  Pae.  772. 

[i]  Mere  lodger  is  one  who  occupies  room 
or  portion  of  tenement  which  is  under  con- 
trol or  in  occupancy  of  another;  he  has  no 
interest  in  real  estate. — McDowell  T,  Hyman, 
117  CaL  71,  48  Pao.  984. 

iPOB  AUTHOEITIES  FBOlf  OTHKB  STATKS: 

Who  are  guests  and  when  they  cease  to 
be  such:  62  Am.  Dec.  586,  note. 

Who  are  guests  and  boarders:  46  Am. 
Bep.  119,  note.  See,  also,  27  Cent. 
Dig.,  cols.  2404-2408,  SS  12,  13. 

S  6.  mjuleB  to  OnestB  by  Seivuiti  of  BoteL 

[a]  An  innkeeper  is  not  bound  to  protect 
his  guests  from  acts  of  violence  of  Iub  ser- 
vants, in  the  absence  of  negligence  in  em- 
ploying a  violent  or  disorderly  person. — 
Bahmel  v.  Lehndorfl,  142  CaL  6S1,  76  Pac. 
ese,  65  U  B.  A.  88. 


Fob  Adthorities  niOM  Other  States: 

66  C.  C.  A.  483,  note.    See,  also,  27  Cent 
Dig.,  cols.  2409-2411,  $}  14-16. 

§  7.  Loss  of  Pioiwiy— Hatnre  And  Extant 

of  LiablUty. 

[a]  The  responsibility  of  the  innkeeper  ex- 
tends to'  all  his  domestics  and  servants  and  to 

all  the  movable  goods  and  chattels  and 
moneys  of  his  guest  which  are  placed  within 
the  inn,  and  is  therefore  liable  for  all  losses 
of  the  property  of  bis  guest  occurring  within 
the  inn,  except  those  occasioned  by  the  act 
of  God  or  the  public  enemy,  or  the  neglect 
or  fraud  of  the  guest. — ^Pinkerton  v.  Wood- 
ward, 33  Cal.  557,  91  Am.  Dec.  657. 

[b]  Neglect  of  clerk  of  innkeeper  to  turn 
on  combination  lock  of  safe  is  culpable  neg- 
ligence.— ^Pinkerton  v.  Woodward,  33  CaL 
599. 

[c]  Where,  by  general  notice,  guests  were 
requested  not  to  leave  money  or  articles  of 
value  in  their  rooms,  but  to  deposit  the  same 
for  safekeeping  in  the  safe  at  the  office,  and 
a  deposit  of  money  and  gold-dust  is  made  at 
the  office  by  a  guest,  which  is  placed  by  the 
innkeeper  in  the  safe  kept  to  receive  the  val- 
uables of  guests,  this,  in  the  absence  of  any 
other  motive  or  reason  shown  for  the  trans- 
action, will  be  deemed  to  be  a  deposit  made 
by  the  guest  and  received  by  the  innkeeper 
in  pursuance  of  said  general  notice,  and  to 
enable  the  innkeeper  the  better  to  give  that 
care  and  security  to  the  property  which  is 
required  of  him  in  that  capacity  by  law. — 
Pinkerton  v.  Woodward,  33  CaL  567,  91  Am. 
Dee.  657.  . 

Fob  AuTHtmriBs  nou  Other  States: 

For  what  goods  of  guests  are  innkeepers 

liable:  69  Am.  Dec.  221,  note. 
Liability  of  for  goods  of  guests:  18  Am. 

Bep.  130,  note. 
When  contributory  negligence  of  guests 

relieves  innkeepers  from  liability:  41 

Am:  Rep.  777,  note. 
Liability  for  loss  of,  or  injury  to,  goods 

of  guests:  99  Am.  St.  Bep.  577,  note. 

See,  aUo,  27  Cent.  Dig.,  eols.  24U-2440, 

S$  17-40. 

§  8.   Liability  aa  Insurer. 

[a]  An  innkeeper  insures  goods  of  gaest.— 
Mateer  v.  Brown,  1  Cal.  221. 

[b]  An  innkeeper  does  not  insnre  goods  if 
they  were  received  as  bailee  without  hire, 
subsequent  to  entry  of  guest. — ^Mateer  v. 
Brown,  1  CaL  221. 

[vf]  Rule  is  that  an  innkeeper  is  liable  as 
an  insurer  of  the  goods  of  his  guests  com- 
mitted to  his  care.— Pinkerton  T.  Woodward, 
33  CaL  557,  91  Am.  Dee.  657. 

§  9.   Loss  by  Ftie. 

[a]  Innkeeper  is  not  liable  to  "boarder" 
for  loss  of  goods  resulting  from  aeeidantal 


Digitized  by  Google 


INKEEEPEBS,  88  10-15. 


2008 


fl^0.— ICoore  t.  Long  Beaeh  etc.  Co.,  87  CaL 
487,  488,  22  Am.  St.  Bep.  265,  2fl  Pae.  92. 

[b]  Uoder  CitU  Cod«,  section  1859,  mak- 
ing an  innkeeper  liable  for  the  loss  of  per- 
sonal property  placed  by  his  guests  ander  his 
eare,  ''nnlMs  occasioned  by  an  irresistible 
superhuman  cause,"  a  loss  occurring  by  a 
Are  which  originated  in  the  battery  room  of 
a  hotel  cannot  be  considered  occasioned  by 
an  "irresistible  superhuman  cause." — Fay  t. 
Pacific  Imp.  Co.,  93  Gal.  253,  27  Am.  6t.  Bep. 
198,  26  Pae.  1099,  28  Fm.  943,  16  L.  B.  A. 
188. 

S  10.   PiuiWitj  to  WMdi  Liability  Ex- 
tends. 

[a]  Innkeeper,  like  a  common  carrier,  is 
the  insnrer  of  the  goods  of  his  guest,  and  is 
bound  to  keep  them  safe  from  bursars  and 
robbers  without,  as  well  as  from  thierei 
within,  his  house;  but  be  can  be  held  to 
this  strict  liability  only  for  such  goods  as  are 
brought  into  hie  house  by  travelers  in  the 
character  of  guests. — ^Mateer  T.  Brown,  1  CaL. 
221,  58  Am.  Dee.  303. 

[b]  The  responsibility  of  the  innkeeper  for 
the  safekeeping  of  his  guests'  property  ex- 
tends equally  to  such  as  the  gueata  have  with 
them,  in  their  immediate  possession,  at  the 
moment  of  arrival  at  the  inn,  and  that  which 
subsequently  arrives  at  the  inn;  and  the  rule 
Is  in  no  wise  di£Ferent  where  the  property  is 
acquired  by  the  guests  subsequently  to  ar- 
rival at  the  inn. — ^Pinkerton  t.  Woodward,  88 
Cal.  557,  91  Am.  Dee.  657. 

{  11.   Kind  and  Value  of  Proper^. 

[a]  A  notice  was  posted  by  an  innkeeper 
in  his  inn,  "Deposit  your  money  and  Valu- 
ables in  the  safe  at  the  office."  A  guest 
did  accordingly  so  deposit  a  large  amount  of 
gold-dust  and  coin,  which  was  received  and 
placed  in  the  safe  without  objection.  The 
clerk  was  knocked  down  and  the  safe  robbed, 
the  lock  not  being  turned.  Held,  the  inn- 
keeper was  liable  to  the  full  amount  of  the 
deposit;  judgment  payable  in  gold. — ^Pinker- 
ton  T.  Woodward,  33  CaL  657,  91  Am.  Dee. 
657. 

[b]  Where  the  innkeeper  gare  notice  to  his 

guests  to  deposit  their  money  and  valuables, 
without  any  limits  specified,  for  safekeeping, 
and  that  he  would  not  otherwise  be  respon- 
sible therefor,  and  accordingly  a  guest  had 
deposited  a  large  amount  of  money  and  gold- 
dust,  which  had  been  received  without  objec- 
tion by  the  innkeeper  and  put  in  the  usual 
p^ce  of  deposit,  at  the  inn,  of  valuables  for 
BUfekeeping;  in  such  a  case  it  is  too  late  for 
innkeeper,  when  the  property  has  been 
stolen,  to  object  as  to  the  kind  or  amount  of 
the  property  so  deposited  for  the  purpose  of 
defeating  or  reducing  a  recovery  for  its  value. 
Pinkerton  Woodward,  33  C^.  657,  91  Am. 
Dee.  657. 

§  12.   Betentlon  of  Onstody  by  Gnest. 

[a]  A  guest  at  a  public  inn  may  retain  per- 
sonal enstoc^  of  neeesBar7  wearing  apparel; 


and  jewelry  worn  daily  by  her  need  not  be 
deposited  with  the  innkeeper,  when  not  in 
use,  to  make  him  liable  for  its  loss  by  fire. — 
Fay  V.  Pacific  Imp.  Co.,  93  Cal.  253,  27  Am. 
St.  Bep.  198,  28  Pac.  943,  16  L.  B.  A.  188, 
affirming  93  CaL  258,  26  Pae.  1099. 

S  13.   Actions. 

[aj  Whether  coin  was  received  as  a  de- 
positary without  hire,  or  as  an  innkeeper,  is 
a  question  of  fact. — Mateer  v.  Brown,  1  CaL 
221,  62  Am.  Dec  303. 

[b]  Declarations  of  an  agent  or  servant 
are  admissible  in  evidence  against  the  prin- 
cipal only  when  they  form  a  part  of  the  res 
gestae;  and  the  dedarations  of  a  barkeeper 
to  a  third  person,  as  to  the  contents  of  a 
package  left  by  a  guest  in  the  charge  of  the 
innkeeper,  when  not  made  in  any  way  in  the 
discharge  of  his  duty  as  barkeeper,  are  not 
iadmisuble  in  an  action  against  the  innkeeper 
to  prove  the  contents  of  the  package. — Ma* 
teer  v.  Brown,  1  CaL  221,  62  Am.  Dee.  3D3. 

[e]  A  guest  who  had  deposited  with  an  inn- 
keeper his  money,  consisting  of  gold  coin,  is 
entitled  under  specific  contract  act  to  re- 
cover judgment  therefor  payable  in  gold  coin 
only.— Pinkerton  v.  Woodward,  83  CaL  SS7, 
91  Am.  Dee.  657. 

{  14.  Iden  tvt  Ohugm. 

[a]  Innkeeper  has  a  lien  on  animal  for  jost 
ehargee.— Lewis  v.  Tyler,  83  Cal.  364. 

F(m  AuTHOBiTiBS  VBOM  Othib  Statxs: 

21  L.  B.  A.  229,  note.   See,  also,  87 
Cent  Dig.,  cols.  2441-2446,  {{  42-46. 

§  15.  Fraud  or  Imposition  m  Innkeeper — 
Construction  and  Validity  of  Statute. 

[a]  On  a  proceeding  on  habeas  corpus,  to 
be  relieved  from  a  conviction  under  said 
section,  a  complaint  which  states  facts  suffi- 
cient to  constitute  an  offense  as  first  de- 
fined therein  will  be  held  sufficient  to  sup- 
port the  judgment,  notwithstanding  it  eon- 
tains  other  and  insufficient  allegations  of  ob- 
taining credit  by  the  use  of  faJse  pretenses. 
Williams,  Ex  parte,  121  CaL  328,  S3  Pac 
706. 

[b]  Section  537  of  the  Penal  Code,  mak- 
ing it  a  misdemeanor  to  commit  frauds  and 
impositions  upon  innkeepers  and  the  like 
persons,  Is  not  nneonstitutional. — Williams, 
Ex  parte,  121  CaL  328,  63  Pac  706. 

[c]  Section  537  of  the  Penal  Code  con- 
templates three  classes  of  offenders  who  are 
amenable  to  its  provisions;  1.  Those  who  ob- 
tain food  or  accommodation  at  such  a  re- 
sort, without  paying  therefor,  with  intent  to 
defraud;  2.  Those  who  obtain  credit  thereat 
by  the  employment  of  any  false  pretense; 
and  3.  Those  who,  after  obtaining  such 
credit  or  accommodation,  abscond  and  sur- 
reptitiously remove  their  baggage  without 
paying  their  score. — ^Williams,  Ex  parte,  121 
CaL  328,  53  F»c  706, 
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[d]  Penal  Code,  Beetion  537,  prOTides  that 
any  person  obtaining  food  or  accommodation 
at  an  inn  without  paying  therefor,  with  in- 
tent to  defraud  the  proprietor,  or.  who  ob* 
taiuB  credit  hj  the  nse  of  any  false  pre- 
tenses,  or  who,  after  obtaining  credit,  ab- 
sconds without  paying  for  his  accommoda- 
tion, is  guilty  of  a  misdemeanor.  A  com* 
plaint  alleged  that  defendant  by  false  repre- 
sentations  did  fraudulently  obtain  credit  at 
a  particular  boarding-house  to  the  extent  of 
forty-eight  dollars,  and  did  willfully  and  un- 
lawfully defraud  the  proprietor  thereof. 
Held,  that  it  sufficiently  stated  a  cause  of 
action  under  the  first  clause. — Williams,  Ex 
parte,  121  Gal.  328,  S3  Pm.  706. 

Fob  Authobities  raoM  Othxb  Statss; 

See  27  Cent  Dig.,  cols.  2447-2449,  {  48. 

INNOOENOE. 

PrsmiBptlon  fa  fftvoi  of — Criminal  mm*.    8m  Ollm> 

Inal  Lftw,  I  85. 
i-~ClTU  CtMi.    8m  BvUraos,  |  49. 


INNOOENT  PABTT  HOST  AT 
FAULT  mST  SUFFER. 

MaztM  applied.    Bm  B«ai^,  |  47. 

INNOOENT  FUROHASEB. 

See  Bona  TU»  TnHhasM. 

IN  PAIS. 

Bstovpel  la  pals.   Am  Bstoppsl,  XZX. 

IN  PABI  DELIOTO. 

Km  zsfsreBMs  nndsr  Bq.«al'Fsalt. 

IN  PERSONAM. 

Admlraltr  acUou  In  puionam  anA  la  ran.  8m 

AdmlzUtj,  t  4. 

Biintt7   sets  In  pwsonam,  outzlin  applied.  8m 

B«a«7.  I  41, 

INQUESTS. 

Ooxonar't  InqBMts.    8m  Coronets,  |  8. 
ProcMdings  at  inqaest  ai  vTldsnM  in  tiial  for  bni- 
lelde.   Sm  BmideUa,  TI,  D. 

INQUIRY. 

VMMSltr  tv*  vxlt  of  inqnlry  bofoxe  ontrr  ot  d»- 
fantt  JndgmoBt  la  dsnuc*  raft.   8m  Dhbbsos,  | 

180. 

INQUISITIONS. 

Intntty  ln«nlsltloiu.   8m  InauM  Fenoas,  H  4-8. 

IN  REM. 

lee,  alio,  la  Petsonasb 
ftdgmonls  la  rita.    8m  JadfKont,  XVL 


INSANE  ASTLUHS. 
■n  Asplims;  lasaat  Fenoai,  ||  80,  tl. 

INSANE  DELUSIONS. 

As  affoeUng  eapadtr  to  ooasUt  orlm.   lee  OvlBlaal 

Law,  I  11. 
Deflned.    8m  Inssae  Penoas.  |  8. 
BSsel  oa  tMUatntary  m^meOr.   8m  WUls,  |  U. 

INSANE  PERSON& 

ladode  persons  affected  utvM  ima§9»dtr  at 
any  kind  not  meteljr  temporary  in  Its  aatnte;  evl- 
denM  9t  sadi  laea^Mttr;  rigkts  aad  dlsablifttaa  of 
sBch  persons  ia  leaesal;  enstody  and  protection  of 
Uulr  porsoBS  and  propeity;  aad  l^al  prnneertlnti 
aJTeotinc  tliMu 

L  INSANITY  AND  ETIDENOB  THEBE- 

OF,  §§  1-3. 

n.  INQUISITIONS,  S§  4-6. 

ra.  GUARDIANSHIP,  §§  7-18. 

IV.  CUSTODY  AND  SUPPORT,  19-28. 

V.  CONTRACTS,    CONVEYANCES  AND 
CRIMES,  3S  27-20. 

TL  ACTIONS,  S§  30-87. 

8m,  also,  refenncea  aadex  bssatty. 
Znsaaa  aayliims.    8m  Asylaau. 
Kental  nnMnadMss  as  gvoaad  for  eanwUation  la 

agnity.   8m  OanMlIation  ot  batrnmonts,  i  3. 
Jtaisdietloa  ot  eoarts  to  releass  from  asylnm  en 

wztt  of  kabeas  eorpns.  8m  Eib«M  Oorpoa,  S  19. 
DatetmlnaUon  of  onatody  of,  in  babaaa  ooipna  pro- 

oMdlngs.    8m  Halaaaa  Corpus,  |  S6. 
Blglit  to  Indldally  sell  bomaataad  on  Insanity  of 

sponu.    8m  Homutaad,  |  84. 
Capacity  to  make  wlU.    8m  WlUa,  |  11. 
Oompstenoy  as  wltaaaaaa.   8m  Witnossei^  |  lo. 


X.   □raAlOTT'  AMD'  EVIDENCB  THEBB- 
OP. 

{  1.  fiuanlly  in  aeneraL 

[a]  Apparent  inebriation  is  a  sfgnifleant  in- 
dication of  insanity.—Crowther  v.  Bowland- 
ion,  27  Cal.  882. 

[b]  Imbecility  is  distinct  from  insanitj.— 
Crowther  v.  Rowlandson,  27  CaL  377. 

§  2.   ''Insane  Delnslont.'*  Defined. 

[a]  An  insane  delusion  is  Uie  eoneeption 

of  a  disordered  mind  whieh  imagines  facts 
to  exist  of  which  there  is  no  evidence,  the 
belief  in  the  existence  of  which  is  adhered  to 
against  all  evidence  and  argument  to  the  con- 
trary, and  cannot  be  accounted  for  on  any 
reasonable  hypothesis. — Scott,  Estate  of,  128 
Cal.  57,  60  Pac  527. 

§  3.   Evidence  of  Insanity. 

[a]  To  establish  the  insanity  of  a  grantor, 
it  is  sufficient  to  prove  that,  at  the  time  he 
delivered  the  eonveyancfle  of  his  property. 
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li«  wu  Inei^Mitated  to  ntionally  care  for 
his  property  by  reason  of  mental  delusion; 
and  it  £9  not  necessary  to  prove  him  entirely 
destitute  of  understandiiw^— Crowtlier  t. 
Bowlaudwn,  27  CaL  376. 

n>]  Whether  iritnesa  Is  "intimate  aequain* 
tanee"  and  qualified  to  express  opinion  as 
to  sanity  of  person  ia  for  trial  court  to  de- 
termine.— People  ▼.  Manoogian,  141  CaL  S98. 

75  Pac.  177. 

[e}  Witness  may  testify  as  to  acts  or  con- 
duct of  person  in  respect  to  his  sanity  though 
not  "intimate  acquaintance"  or  expert. — 
People  y.  Manoogian,  141  OaL  69S-S08L  76 
Pac.  177. 

Tm  AuTHOBrms  rsoH  Otbxb  Btxxes: 

See  27  Cent.  Dig.,  eohi.  24S8-2474,  {{  4-10. 


n.  jNQuiatnoira. 

S  4.  KBtnre  of  ProcMdingi. 

[a]  Proceedings  against  insane  persons  un- 
der Code  of  Civil  Procedure  is  distinct  from 
proceedings  authorized  by  Political  Code. — 
Kellogg  T.  Cochran^  87  Cal  197,  85  Pae.  677. 

Fob  Authobities  raou  Otheb  Statbs: 

See  27  Cent  Dig.,  cols.  2476,  2477,  §  16. 

{  6.  Jurisdiction. 

[a]  On  filing  the  proper  petition  for  the 
appointment  of  a  guardian  of  the  person  and 

estate  of  one  alleged  to  be  insane,  and  on 
giving  the  notice  required  by  the  statute, 
the  probate  court  acquires  jurisdiction  to  ad- 

J'udieate  the  qaestion  of  insanity,  and  to  se- 
eet  a  guardian. — Halett  v.  Patrick,  49  CaL 
590. 

Fob  AcTROBiTiBa  fboh  Otheb  States: 

See  27  Cent.  Dig.,  eols.  £477-2479,  g  16. 

$  6.  Bestoratlon  to  Sanity. 

[a]  After  person  has  been  committed  to 
asylum,  court  cannot  discharge  or  restore  him 
to  capacity  except  upon  writ  of  habeas  cor- 
pus.— Kellogg  T.  Cochran,  87  CaL  197,  25  Pae. 
677. 

[b]  Section  1766,  Code  of  Civil  Procedure, 
authorizing  court  to  restore  person  adjudged 
insane  applies  only  to  persons  for  whom 
guardian  is  appointed  under  section  1764. — 
Kellogg  T.  Cochran,  87  CaL  197,  25  Pac.  677. 

[c]  Section  1766,  Code  of  Civil  Procedure, 
applies  only  to  cases  where  court  has  ap- 
pointed guardian  for  insane  person  under  sec- 
tion 1764,  not  to  persons  committed  to 
asylums. — Aldrich  v.  Superior  Court,  130  CaL 
142,  62  Pae.  148. 

Fob  Authobities  Fbou  Otheb  States; 
See  27  Cent.  Dig.,  2616-2517,  |  42. 


m.  OTFABDIANSaZP. 

POWBB  TO  APPOINT.  |  7. 
PLACE  or  APPLICATION,  |  S. 
WHO  MAT  BE  APPOINTED,  i  9. 
PBOOEEDINQS  FOB  APPOINTUBNT— NOTICE,  | 
10. 

APPEAL  FBOV  OIOIEB  APPOINTIKO.   1  11. 
COLLATERAL  ATTACK  ON  APPOINTMENT,  |  IS. 
BETIEW  OF  PBOCEEDINGS  TO  BEHOVE,  |  It. 
AUTHORITY  AND  DUTIES,  1  14. 
SALES  BT  GUARDIAN,  |  16. 
ACCOUNTINO.  f  la. 
CLAIMS  AGAINST  ESTATE,  |  17. 
APPEAL    FBOH    OBDEB    FOB    PATHBNT  Off 
CLAIM,  i  la. 

S  7.  Power  to  Appoint. 

[a]  Power  of  the  probate  court  to  appoint 
a  guardian  for  an  insane  person  is  not  de- 
feated by  the  fact  that  such  person  is  mar- 
ried.— ^Fegan's  Quardianship,  45  Cal.  176. 

[b]  Where  the  hearing  on  a  petition  for  the 
appointment  of  a  guardian  for  an  incom- 
petent person  was  adjourned  to  March  3d., 
the  court  has  no  jurisdiction  to  hear  it  on 
March  2d,  though  the  intention  was  to  ad- 
journ the  hearing  to  that  day, — ^MeOee  T. 
Hayes,  127  CaL  336,  69  Pac.  767. 

Fat  AuTHOBmEs  Fbou  Othsb  Stasbb: 

See  27  Cent.  Dig.,  eols.  2521,  2622,  {  47. 

§  8.  Place  of  Application, 

[a]  An  application  to  be  appointed  guardian 
of  an  incompetent  person  should  be  made  in 
the  county  where  the  incompetent  person 
resides.— Tittel's  Estate,  Myr.  Prob.  97. 

§  9.  Who  Uay  be  Appointed. 

[a]  In  case  the  insane  person  is  a  wife, 
there  is  no  rule  of  law  which  prefers  the  hus- 
band as  such  guardian,  if  he  is  not  a  fit  per- 
son to  discharge  the  duties  of  guardian.— 
Fegan  Onardianship,  In  re,  45  Cal.  17'6. 

[b]  On  filing  the  proper  petition  for  the  ap- 
pointment of  a  guardian  of  the  person  and 
estate  of  one  alleged  to  be  insane,  and  on 
giving  the  notice  required  by  the  statute,  the 
probate  court  acquires  jurisdiction  to  ad- 
judicate the  question  of  insanity,  and  to  se- 
lect a  guardian,  and  is  not  restricted  as  to 
the  person  to  be  appointed  guardian,  even  if 
the  petition  asks  that  the  petitioner  be  ap- 
pointed.—Halett  T.  Patrick,  49  Cal.  690. 

[c]  A  husband  having  neglected  his  wife, 
who  became  insane,  suit  was  begun  against 
him  by  her  guardian  for  divorce.  Held, 
that  the  husband  was  not  a  proper  person  to 
be  substituted  as  his  wife 's  guardian^ 
Fegan's  Estate,  In  re,  Myr.  Prob.r  10. 

Foa  Authobities  Feom  Otheb  States: 

See  27  Cent.  Dig.,  cols.  2522-2524,  fi  49. 

g  10.  Proceedings  fmr  Appointment — ^Notice. 

[a]  Where  the  petitioner  for  the  appoint- 
ment of  a  guardian  of  an  insane  person  it 
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appointed  and  fails  to  give  the  reqntred  bond, 

the  court  may,  in  the  same  proceeding,  ap- 
point another  person  without  a  new  notice, 
even  if  the  person  thus  appointed  files  a  peti- 
tion asking  for  the  appointment,  since  the 
second  appointment  is  a  step  in  the  original 
proceeding,  and,  notice  having  been  ^ven 
of  the  original  application,  the  person  noti- 
fied mnst  take  notice  of  every  subsequent 
step.— Halett  v.  Patrick,  49  Cal.  690. 

[b]  Under  Code  of  Civil  Procedure,  section 
1763,  requiring  notice  to  be  given  to  an  in- 
competent  person  of  the  "time  and  place" 
of  the  hearing  of  a  petition  for  the  appoint- 
ment of  his  guardian,  ete.,  where  an  order 
made  on  the  filing  of  the  petition  fixed  a 
certain  day  "as  the  time  for  the  hearing," 
without  specifying  the  hour  or  place,  and 
directed  a  notice  to  be  given  of  the  "time 
and  place"  of  the  hearing,  a  copy  of  such 
order  was  not  a  sufficient  notice  of  the  hear- 
ing.—McOee  T.  Hayes,  127  Cal.  336,  69  Pae. 
767. 

[e]  Under  Code  of  Civil  Procedure,  section 
1763,  providing  that,  on  the  filing  of  a  peti- 
tion lOT  the  appointment  of  a  guardian  for 
an  incompetent  person,  notice  must  be  given 
to  such  person  of  the  "time  and  place"  of 
the  hearing  at  least  five  days  before  the  time 
fixed,  and  ' '  such  person  if  able  to  attend, 
must  be  produced,"  the  personal  presence  of 
sneh  person  on  the  hearing,  and  his  request 
that  the  petition  be  granted,  do  not  cure 
fatal  defects  in  the  notice  of  the  hearing 
served  on  him. — ^MeOee  v.  Hayes,  127  CaL 
336,  59  Pac.  767. 

Fcffi  AuTHOBiTiu  Fboh  Othbb  Statbb: 

See  27  Cent.  Dig.,  eols.  2622-2534,  IS  48- 
60. 


S  11.  Appeal  from  Order  Appolntlttc. 

[a]  An  appeal  may  be  taken  from  an  or^ 
der  appointing  a  guardian  for  an  incompe- 
tent person,  under  Code  of  Civil  Procedure, 
sections  1763,  1764,  since  the  main  thing 
provided  for  thereby  is  not  the  adjudication 
as  to  the  incompetency,  but  the  appointment 
of  a  guardian,  and  hence  the  appeal  is  au- 
thorized fay  aeetion  963,  providing  for  an  ap- 
peal from  any  order  granting  or  refusing  to 
grant  letters  of  guardianship. — ^Moss,  In  re, 
120  Cal.  695,  63  Pac  357. 

[b]  Code  of  Civil  Procedure,  section  372, 
providing  that  mentally  incompetent  persons 
can  take  an  appeal  only  by  their  general  or 
ad  litem  guardian,  does  not  apply  to  an  ap- 
peal taken  directly  from  the  order  of  guar- 
dianship itself.- Moss,  In  re,  120  CaL  696, 
63  Pac.  357. 

[c]  An  order  providing  for  the  appoint- 
ment of  a  guardian  of  an  alleged  incompetent 
will  be  reversed  if  purely  a  consent  order. — 
Sullivan,  In  re,  143  Cal.  462,  77  Pae.  153. 

[d]  Where  an  appeal  in  a  proceeding  to  ap- 
point a  guardian  for  an  incompetent,  tried  by 
Ua  gnardian  »d  litem,  was  taken  by  the  in- 


competent himself,  it  was  subject  to  dlBmlssal 
on  his  application,  on  notice  to  his  attorneys. 
Moss,  In  re,  141  CaL  xviii,  74  Pae.  546. 

||ej  The  eonrt  on  appeal  from  an  order  pro- 
viding for  the  appointment  of  a  guardian  of 

an  alleged  incompetent,  which  order  was  not 
entered  by  the  judge  who  heard  the  evidence, 
and  for  that  reason  erroneous,  will  not  deter- 
mine the  question  of  the  necessity  for  a 
guardian  for  the  incompetent;  that  being  for 
the  superior  court  in  the  first  instance.-— Sal- 
Uvan,  In  re,  143  CaL  462,  77  Pac.  163. 

[f]  In  proceedings  for  the  appointment  of  a 
guardian  for  an  Sieged  incompetent  neither 
the  incompetent  nor  bis  attorney  can  consent 
to  the  entry  of  an  order  appointing  a 
guardian,  so  aa  to  deprive  the  ineompetent 
of  the  right  to  appeal  therefrom;  Code  of 
Civil  Procedure,  section  1764,  authorizing  the 
appointment  of  a  guardian  on  this  ground 
only  where,  after  examination,  it  appears 
from  the  testimony  that  the  person  is  in  fact 
ineompetent. — Sullivan,  In  re,  143  CaL  462, 
77  Pae.  163. 

[g}  An  alleged  incompetent  is  not  deprived 
of  the  right  to  appeal  from  an  order  appoint- 
ing a  guardian  on  the  ground  of  his  incom' 
peteney  because  he  sought  an  order  under 
Code  of  Civil  Procedure,  section  1766,  for 
his  restoration  to  capaci^. — Sullivan,  Iji  rs, 
143  Cal.  462,  77  Pac.  153. 

[h]  A  daughter  petitioned  for  her  appoint- 
ment as  a  guardian  for  her  mother,  an  al- 
leged incompetent.  On  the  hearing  the 
daughter  consented  to  the  denial  of  the  peti- 
tion BO  far  as  it  asked  that  she  be  appointed 
guardian.  The  court  appointed  a  third  per- 
son. Held,  that  the  daughter  waa  not  a 
party  to  the  action,  under  Code  of  Civil  Pro- 
cedure, sections  1763,  1764,  providing  for  the 
appoistment  of  guardians  for  ineompetent 
persons  on  the  petition  of  relative  or  friend, 
nor  an  adverse  party,  within  section  940,  re- 
quiring notice  of  appeal  to  be  served  on  the 
adverse  party,  so  that  on  appeal  by  the  in- 
competent she  was  not  entitled  to  notice.-— 
Sullivan,  In  re,  143  CaL  462,  77  Pae.  153. 

§  12.   Collateral  Attack  on  Appointment. 

[a]  Letters  of  guardianship  of  a  lunatic,  is- 
sued by  a  probate  court,  cannot  be  questioned 
in  a  collateral  proceeding. — Warner  v.  Wil- 
son, 4  Cal.  310. 

[b]  An  order  of  a  court  of  competent  juris- 
diction in  appointing  a  guardian  for  one  al- 
leged to  be  incompetent  to  manage  his  af- 
fairs is  not  subject  to  collateral  attack.— 
Isaacs  V.  Jones,  121  CaL  257,  63  Pac.  793. 

[c]  An  order  by  a  probate  court,  appointing 
a  guardian  for  an  incompetent  person,  which 
is  void  because  the  proceedings  show  that 
the  court  was  without  jurisdiction  to  make 
it,  is  subject  to  collateral  attack. — ^BCeOee  T. 
Hayes,  127  CaL  336,  69  Pac  767. 

S  13.  Beriew  of  Proceedings  to  Bemerc. 

[a]  An  order  denying  a  motion  for  judg- 
ment by  default  against  pUiatig,  a  guanUiB 
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of  «s  insane  persoii,  ud  tliat  the  gaardian 
be  remoyed  from  office,  as  prajed  by  defend- 
ant's CTOss-eompIalnt,  is  not  appealable,  un- 
der code,  section  963.— Broadribb  t.  Tibbetts, 
«a  CaL614. 

1 14.  Aofhorltr  ud  DnttoB. 

[a]  The  guardian  of  an  old  man  may  permit 
the  bnfliness  affairs  of  the  ward  to  be  man- 
aged by  others  than  himself  if  such  persons 
are  relatives  and  conversant  with  his  affairs, 
and  the  children  and  heirs  at  law  of  the 
ward  request  it,  and  no  creditor  appears  to 
contest  the  account;  but  a  practice  of  that 
kind  is  not  to  be  encouraged,  and  is  permit- 
ted only  in  exceptional  cases. — BacouUlat  v. 
Bequena,  36  CaL  651. 

[b]  A  person  competent  to  make  a  will  has 
a  right  to  select  the  custodian,  and  to  cause 
it  to  remain  in  his  hands  until  called  for,  or 
nntil  death  makes  it  necessary  for  the  cus- 
todian to  deliver  it  to  the  court,  or  to  a  per- 
son named  in  the  will;  and,  the  subsequent 
incompetency  of  the  maker  of  tha  will  does 
not  entitle  the  guardian  to  the  possession  of 
the  instrument. — Kastick  v.  Superior  Court, 
M  CaL  347,  29  Pac  839. 

[c]  Where  a  guardian  loans  the  money  of 
his  ward  on  the  sole  credit  of  the  borrower, 
it  devolves  on  him  to  show  that  ho  acted 
in  good  faith  and  with  due  prudence,  since, 
in  tha  absence  of  such  evidence,  the  presump- 
tion ib  otherwise. — Averill's  Estate,  bi  133 
Cal.  xix,  66  Pac  14. 

Fob  Authorities  prom  Other  States: 

See  27  Cent.  Dig.,  eols.  2534-2536,  S  62. 

J  16.  Sales  by  Guardian. 

[a]  Code  of  Civil  Procedure,  sections  1777- 
1781,  hold  to  authorize  the  guardian  of  an 
incompetent,  whose  income  was  ii.sufficient 
to  maintain  her,  to  sell  a  portion  of  her  real 
estate  for  that  purpose. — Haydeo  *b  Estate,  In 
re,  1  Cal.  App.  75,  81  Pac.  668. 

[b]  Defendant  held  not  entitled  to  prevent 
the  sale  of  certain  of  an  incompetent's  land 
for  her  maintenance,  which  she  had  agreed 
to  convey  to  him  in  consideration  of  personal 
services  for  an  indefinite  future  period. — Hay- 
den's  Estate,  In  re,  1  CaL  App.  76,  81  Pae, 


§  16.  Accounting. 

[a]  In  proceedings  to  settle  a  guardian's  ao- 

count  express  findings  are  not  necessary, 
since  all  facts  necessary  to  sustain  the  judg- 
ment of  the  trial  court  will  be  presumed. — 
Averill's  Estate,  In  re,  133  Cal.  xix,  66  Pao. 
14. 

[b]  Under  the  provisions  of  Code  of  Civil 
Procedure,  section  1765,  that  the  guardian  of 
an  incompetent  shall  give  bond  conditioned 
as  that  of  other  guardians;  section  1754, 
subdivision  3,  that  the  bond  shall  be  to  ac- 
count to  the  ward  or  his  legal  representatives; 


section  1789,  that  accounts  must  be  settled 
as  provided  concerning  estates  of  decedents; 
and  section  1635,  that  any  person  interested 
in  the  estate  may  appear  and  file  exceptions 
to  an  account,  and  contest  the  same, — the  ad- 
ministrator of  the  estate  of  a  deceased  in- 
competent may  contest  the  final  account  of 
the  guardian  of  such  incompetent. — Averill's 
Estate,  In  re,  133  Cal.  xix,  66  Pac.  14. 

[c]  A  complaint  *alleged  that  defendant, 
while  guardian  for  pL'lntiff,  who  had  been 
adjudged  insane,  fraudulently  managed  plain- 
tiff's business,  and  retained  money  belong- 
ing to  plaintiff,  enumerating  many  sales  of 
property  which  defendant  reported  at  less 
than  the  amount  received,  or  did  not  repgrt, 
and  also  false  entries  on  his  books,  and  ac- 
count of  adviinces  to  plaintiff's  estate,  which 
were  not  made.  etc.  Held  to  show  with  suf- 
ficient certair.*y  that  the  money  alleged  to 
be  fraudulently  retained  came  into  defend- 
ant's hands  as  guardian. — Silva  t.  Santos, 
138  CaL  536,  71  Pac.  703. 

[d]  The  facts  alleged  all  relating  to  the 
transactions  of  the  defendant  as  guardian  in 
managing  the  estate,  and  in  failing,  as  sueh 
guardian,  to  pertorm  his  duties,  there  was 
no  improper  uniting  of  causes  of  action.— 
Silva  V.  Santos,  138  Cal.  536,  71  Pae.  703. 

[e]  Where  a  judgment  settling  the  account 
of  the  guudian  of  an  insane  person  and  dis- 
charging him  was  obtained,  fourteen  dayi 
after  the  insane  person  was  adjudged  restored 
to  capacity,  by  thi  guardian's  fraudulent  rep- 
resentations and  coneealment  of  the  tme  state 
to  capacity,  by  the  guardian's  fraudulent  rep- 
terpose  and  furnish  appropriate  relief. — Silva 
T.  Santos,  138  Cal.  536,  71  Pae.  703. 

PoB  AuTHORiTiKs  Feom  Otheb  States: 

See  27  Cent  Dig.,  cols.  2539-2544,  ${  64- 
67. 

§  17.  Claims  Against  Estate 

[a]  The-  superior  court,  sitting  in  probate, 
has  no  jurisdiction,  in  the  absence  of  stat- 
utory provisions  conferring  such  jurisdiction, 
to  hear  and  determine  a  disputed  claim 
against  the  guardian  or  the  estate  of  an  in- 
sane person,  such  claim  being  the  proper 
subject  of  a  civil  action,  which  can  be  legiti- 
mately brought  before  the  court  only  by 
such  action. — Breslin's  Estate,  In  re,  135  Cal. 
21,  66  Pac.  962. 

g  18.  Appqtl  fimm  Older  for  Pi^mflat  of 
Claim. 

[a]  The  guardian  of  an  insane  person  has  a 
right  to  appeal  from  an  order  directing  him 
to  pay  a  disputed  claim  against  the  estate  of 
his  ward;  the  rule  that  an  administrator,  af- 
ter he  has  performed  his  duties  of  settling 
the  estate,  has  no  interest  in  the  final  dis- 
tribution, and  cannot  take  the  part  of  one 
distributee  against  another,  having  no  ap- 
plication to  such  guardian,  as  regards  his 
right  to  appeal. — Breslin's  Estate,  Iji  re,  135 
CaL  21,  66  Pao.  962. 
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IV.   OVSTODT  AKD  SDfFOBT. 

STATUTE  CONSTRUED,  |  19. 
COMMITMENT  TO  ASYLUM,  |  20. 
DISCHARGE  FROM  ASYLUM.  |  21. 
ALLOWANCE  TO  OUABDIAN  FOB  BOARD  AMD 

CARE,  I  22. 
LIABILITY  OF  PARENT,  |  28. 
LIABILITY  OP  HUSBAND,  f  24. 
LIABILITY  or  S8TATE  OP  INCOMPETENT  I 

25. 

LIUILITT  OP  COUNTY,  |  8S. 

S  19.  Btotnte  Oonstmed. 

[a]  Penal  Code,  Bection  137S,  providing  tliat 
the  eipenses  of  cariBg  for  an  insane  criminal 
in -the  state  hospital  shall  be  borne  in  the 
first  instance  by  the  county  from  which  such 
insaae  person  was  sent  to  the  hospital,  was 
not  repealed  by  the  insanity  act  of  1897, 
and  the  varioue  county  government  acta  pro- 
viding for  the  transnortation  and  caring  for 
the  insane,  since  suca  acts  relate  to  noncrim- 
inal  insane,  and  are  inapplicable  to  insane 
criminals  held  in  custody  pending  trial  or 
sentence.— Napa  State  Hospital  t.  Tuba 
County,  138  Cal.  378,  71  Pac  450. 

§  20.  Oommitmant  to  Asylum. 

[a]  Order  of  commitment  is  not  eonelusiTe 
evidence  of  insanity  of  person  committed  at 
any  time  or  of  probable  cause  for  commit- 
ment.—Kellogg  v.  Coehran,  87  Csl.  199,  25 

Pac.  677.  ' 

Fob  AuTHoaiTBS  Fbom  0th eb  States: 

See  27  Cent  Dig.,  eols.  2555-2658,  H  78- 


g  21.   Dlschurge  from  Asylum. 

[a]  Final  determination  as  to  insanity  of 
person  committed  is  made  by  resident  physi- 
cian of  asylum.  Proceeding  before  judge  is 
only  preliminary. — ^Kellogg  v.  Cochran,  87  CaL 
190,  25  Pac.  677. 

[b]  Discharge  by  resident  physician  on 
ground  of  improper  commitment  overrules  and 
nullifies  order  of  commitment. — Kellogg  t, 
Cochran,  87  Cal.  198,  25  Pac.  677. 

[c]  Besident  physician  of  asylum  is  author- 
ized to  discharge  person  who  has  recovered 
or  been  improperly  committed. — Kellogg  v. 
Cochran,  87  Cal.  198,  25  Pac.  677. 

[d]  Effect  of  discharge  of  inmate  by  resi- 
dent physician  is  to  restore  him  to  legal 
capacity.— Kellogg  v.  Cochran,  87  Cal.  198, 
25  Pac.  677. 

[e]  The  discharge  of  a  person  from  an  in- 
sane asylum  by  the  resident  physician  and 
secretary,  though  the  certificate  does  not  state 
that  she  is  restored,  is  prima  facie  evidence 
that  she  is  so  restored,  or  that  she  was  im- 
properly committed. — Clements  v.  MeGhm,  33 
Pae.  920. 

Foa  AuTHOEims  Fbom  Othkk  Btaivs: 

See  27  Gent.  Dig.,  oota.  2560,  2561,  g  83. 


$  22.  Anowance  to  Quardian  for  Board  and 
Oare. 

[a]  The  matter  of  allowance  to  be  made  to 
a  guarflian  for  the  board  and  care  of  his  ward 
is  in  the  discretion  of  the  court,  and  its  award 
should  not  be  set  aside,  when  apparently  suf- 
ficient, though  there  is  uncontradicted  testi- 
mony favoring  a  larger  amount.— AveriU's 
Estate,  In  re,  133  Cal.  xix,  66  Pac.  14. 

§  23.  LiabiUty  of  psnnt. 

[a]  The  right  to  maintain  an  action  against 
a  father  for  the  support  of  his  insane  adult 
SOD  did  not  exist  at  common  law;  and  if 
it  exists  in  this  state,  it  is  purely  a  crea- 
tion of  statute,  and  the  remedy  therefor 
must  be  only  that  expressly  provided  for  in 
the  statute. — Napa  State  Hospital  t.  flahertv, 
134  CaL  315,  66  Pac.  322. 

Fob  AUTrontmxs  Fbom  Othbb  States: 

See  27  Cent.  Dig.,  cols.  2S61,  2562,  g  84. 

§  24.   LUbUltsr  of  HoAand. 

[a]  Acts  of  1885,  pagea  38,  88,  which  pro- 
vide that,  in  ease  an  insane  person  is  able 
to  pay  actual  expenses,  a  guardian  may  be  ap- 
pointed, whose  duty  it  shall  be  to  pay  such 
expenses  to  the  board  of  directors  of  the  in- 
sane asylnm,  and,  if  indigent  insane  persons 
have  kindred  of  degree  of  husband  or  wife 
of  ability  to  pay,  they  shall  support,  etc., 
give  such  board  power  to  collect  a  debt  due 
the  directors  from  a  husband  of  an  inmate, 
and  they  may  maintain  an  action  for  such  re- 
covery as  trustees  of  an  express  trust. — ^Watt 
T.  Smith,  89  0^  602,  26  Pae.  1071. 

§  26.  Liability  of  Estate  of  Inconqietent. 

[a]  An  insane  person  is  liable  for  the  rea- 
sonable value  of  necessaries  furnished  for 
his  support  at  the  state  hospital,  as  required 
by  the  law  of  the  state;  and  where  his 
estate  is  sufficient  for  his  support,  an  order 
may  be  made  by  the  superior  court  requir- 
ing the  guardian  to  make  payments  for  his 
care  and  support  at  the  state  hospital. — 
Yturburru,  Estate  of,  134  CaL  667,  66  Pae. 


S  26.   UaUUtgr  of  Oovn^. 

[a]  In  an  action  to  recover  against  a 
county,  under  the  act  of  1897,  for  the  ex- 
penses of  the  support  and  education  of  chil- 
dren ordered  sent  from  such  county  to  the 
Home  for  Care  and  Training  of  Feeble- 
minded Children,  a  complaint  which  fails  to 
allege  that  the  judge  making  commitments 
or  recommitments  under  said  act  made  such 
orders  as  were  requisite  to  secure  the  pay- 
ment by  the  county  of  the  monthly  sums  re- 
quired by  said  act,  or  that  the  board  of  trus- 
tees of  the  home  secured  from  the  proper 
officers  of  the  county  any  arrangement  to  pre- 
vent the  inmates  sent  therefrom  from  b^g 
a  charge  upon  the  state,  as  provided  for  in 
Mud  act,  states  no  cause  of  action  against 
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the  county. — State  of  California  t.  Oonntr  of 
Sonoma,  13&  CaL  264,  72  Pae.  1003. 

[b]  Under  Penal  Code,  sections  1368,  1373, 
where  question  of  defendant's  sanity  is  sub- 
mitted to  jnr^  before  arraignment,  expenses 
of  sending  him  to  an  asylum  and  keeping 
him  there  held  not  chargeable  to  county, — 
Napa  State  Hospital  Solano  Counfy  (CaL 
App.),  88  Pae.  601. 

Fob  Aothokities  ntou  Othzb  States; 

See  27  Cent.  Dig.,  ools.  2564-2667,  (  87. 

T.   OONtBAOTS,   00NVB7AK0BB  AKD 
0BIUE8. 

I  27.  Otmtneti. 

[a]  Contract  of  mentally  incompetent  per- 
son is  not  Toid  unless  he  was  entirely  without 
understanding. — ^More  T.  Calkins,  85  CaL 
190,  24  Pae.  729. 

Fob  Adthobitixs  vboh  Othb  Statbi: 

34  C.  C.  A.  264,  note. 

Contracts  of  insane  persons:  71  Am.  St. 
Sep.  426,  note. 

Contracts  of  insane  persons  and  when  and 
how  may  be  avoided:  15  Am.  I>ec.  361, 
note.  See,  also,  27  Cent.  Dig«  cols. 
2611-2622,  SS  126-141, 

S  28.  (M9«d^  to  Ooanif, 

[a]  Beeord  of  conveyanee  by  innuie  man  is 
no  notice  to  him  of  what  he  had  done  while 
insane.^— Orowther  t.  Bowlandson,  87  Cal. 
384. 

[b]  Where  the  court  finds  that  the  grantor 
of  a  deed  was,  at  the  time,  of  unsound  mind, 
and  incapable  of  making  a  deed,  anil  that 
the  deed  was  without  consideration,  a  judg- 
ment for  cancellation  will  be  sustained, 
though  the  court  also  found  that  there  was  no 
unfair  advantage  taken,  or  undue  influence 
used.— -Manini  Pazzoni,  76  CaL  631,  18 
Pac.  687. 

foB  Attthobitibs  Fbok  «.»theb  States: 

See  27  Cant  Dig.,  eols.  2578-2579.  $$  98- 
■  89. 


%  29.  OrlmM. 

Sm,  alto,  Oihnlnil  I*w,  n,  A. 

[a]  If,  at  the  time  a  defendant  is  called  for 
trial  there  is  reason  to  suppose  he  is  insane, 
the  question  of  his  sanity  must  be  submitted 
to  a  jury,  and,  if  they  find  him  insane,  the 
trial  must  be  postponed  until  he  becomes 
sane;  and  when  a  defendant,  once  found  in- 
sane, is  called  for  trial  a  second  time,  if 
there  is  any  doubt  as  to  bis  sanity,  and  the 
people  demand  a  trial,  the  court  should  pro- 
ceed as  at  first,  and  try  the  question  of  san- 
ity anew,  and  so  on  to  the  end  as  often  as 
occasion  may  require. — People  v.  Farr^,  31 
CoL  678. 


[b]  The  question  whether  the  defendant 
has  become  sufficiently  sane  to  be  tried  is  not 
to  be  judged  according  merely  to  the  medical 
view  of  sanity  or  insanity,  but  is  to  be  de- 
termined with  reference  to  the  statute,  which 
is  to  be  construed  as  an  affirmance  of  the 
common-law  principle  that  if  a  person  ar- 
raigned for  a  crime  is  capable  of  understand- 
ing the  nature  and  object  of  the  proceed- 
ings against  him,  and  can  conduct  his  defense 
in  a  rational  manner,  he  is  deemed  sane  for 
the  purpose  of  being  tried  though  on  some 
other  subjects  his  mind  may  be  deranged  or 
unsound. — Buchuian,  In  re,  189  Cal.  830,  61  | 
Pac.  1120. 

Fob  Authobities  fboh  Otheb  States: 

Torts  of  insane  persons,  civil  liability 
for:  42  Am.  St  Bep.  753,  note.  Hw, 
also,  27  Cent  Dig.,  ools.  2622,  2623,  SS 
142,  143. 

TL  ACTIONS. 

OAPACITT  TO  BE  SUBD,  |  80. 
RIGHT  OP  ACTION  BT  GUABDIAIT,  |  81. 
ABATEMENT  AND  REVIVAL,  i  82. 
PARTIES.  I  38. 

AUTHORITY  OF  GENERAL  OUABlDtAN,  |  84, 

GUARDIAN  AD  LITEM,  |  85. 
PROCESS— SERVICE,  |  88. 
APPEARANCE,  (  87, 

PLEADING,  i  88.  | 
EVIDENCE,  I  89. 
TBIAL,  I  40. 

§  SO.   Capacity  to  1m  Sued. 

[a]  Where  an  action  for  a  debt  was  brought 
with  knowledge  that  defendant  was  mentally 
unsound  and  incapable  of  acting  for  herself, 
and  she  was  not  represented  by  a  guardian, 
wMeh  resulted  in  a  judgment  for  plaintiflT, 
and  an  execution  sale  thereunder,  the  sale 
passes  no  title  to  purchasers  with  knowledge. 
GiUespie  v.  Gouly,  120  Cal.  515,  52  Pac.  816. 

[b]  Where  a  case  had  been  tried,  submit- 
ted, and  a  verdict  retarned,  it  was  no  objec- 
tion to  the  signing  of  the  findings  and  juctg- 
ment  that  at  that  time  one  of  the  parties 
was  insane. — San  Luis  Obispo  County  v. 
Simas,  1  Cal.  App.  175,  81  Pac.  972. 

Fob  AuTHOBinxs  nOM  Otbe&  Statk: 

See  27  Cent.  Dig.,  eols.  2829,  2630,  B  151. 

8  31.  Blgbt  of  Aotltm  I17  Gmrdian. 

[a]  Action  on  note  executed  by  one  subse- 
quently declared  insane  cannot  be  main- 
tained against  guardian. — Justice  v.  Ott,  87 
CaL  531,  25  Pae.  291. 

[b]  Code  of  Civil  Procedure,  section  1800, 
providing  that  a  guardian  may  recover 
"money,  goods,  or  effects,  or  an  instrument 
in  writing,  belonging  to  the  ward  or  to  his 
estate,"  from  any  person  who  has  "con- 
cealedi,  embezzled,  or  conveyed  away"  the 
same,  refers  to  such  "instruments"  only  m 
the  guardian  is  entitled  to  as  assets  or  evi- 
dence of  his  ward'*  title  to  property;  and  it 
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do«8  not  anthoriiw  the  goardian  of  a  lanatie 
to  recover  the  will  of  hu  ward  from  a  peiMii 
in  whose  enBtody  the  ward  had  placed  it  be- 
fore she  was  declared  insane. — ^Mastiok  T. 
SnperioT  Conrt  of  City-  and  County  of  8a> 
Francisco,  94  Cal.  347,  29  Pac.  869. 

[c]  Appointment  of  a  gnardian  of  an  insane 
person  does  not  rest  in  him  a  cause  of  action 
in  favor  of  the  insane  person,  nor  deprive 
the  latter  of  his  right  or  property  therein. — 
Dixon  T.  CardoEO,  106  Cal.  506,  39  Pae.  857. 

Tom  AuTHOBimB  Ron  Othkb  States: 

8eo  27  Cent  Dig.,  «oU.  2629-2639,  S8  Ul- 
160. 


§  82.  Abatement  and  BevlTal. 

[a]  The  mere  appointment  of  a  gnardlan 

for  one  who  becomes  insane  pending  suit 
does  not  devest  the  insane  person  of  the 
right  to  the  cause  of  action,  or  entitle  the 
guardian  to  be  subatituted  as  plaintiff. — 
Dixon  T.  Cardozo,  106  CaL  506,  89  Pao.  857. 

$  33.  Parties. 

[a]  Complaint  against  gaardian  of  insane 
person  does  not  make  insane  person  a  party. 
Boyd  T.  Dodson,  66  Cal.  360,  5  Pac  617. 

[b]  An  action  cannot  be  maintained  against 
the  guardian  of  an  incompetent  person  upon 
a  note  made  by  the  latter,  when  the  latter  is 
not  joined  or  served  with  summons,  and  judg* 
ment  entered  by  defanlt  will  be  set  aside.: — 
Justice  T.  Ott,  87  Cal  680,  25  Pae.  6B1. 

Fob  AuTHOBmEs  fboic  Othkb  States: 

See  27  Cent  Dig.,  eola.  2639-2644,  SS  lOf 
162. 

§  34.  Antbority  of  Oeoeral  Ctaudlan. 

[a]  Where  the  commlsrioner's  deed  and  de- 
mand for  the  premises  had  been  presented  to 
the  general  guardian  of 'an  incompetent,  who 
was  the  owner  of  the  premises,  the  demand 
was  sufficient,  without  being  made  on  the  in- 
competent since  a  general  guardian  may  ap- 
pear in  an  action  for  his  ward  without  per- 
sonal service  first  made  on  the  latter. — Tay- 
lor V.  Ellenberger,  65  Pae.  832,  judgment 
modified,  134  Cal.  31,  66  Pae.  4. 

iV)B  Aijth<»itie8  tBOx  Otheb  States: 

See  27  Cent  Dig.,  eolt.  2644,  2645,  S  1^8. 

§  36.  aoardlan  ad  Litem. 

[a]  Where  an  insane  person  Is  not  a  party 

to  an  action,  the  superior  court  has  no  jnrifl- 
iliction  to  appoint  a  guardian  ad  litem  for 
liim— Boyd  V.  Dodson,  66  CaL  360,  5  Pae. 
617. 

[b]  If  deemed  advisable  eonrt  may  appoint 
guardian  ad  litem  to  represent  insane  per- 
son though  he  is  under  guardianship. — Justice 
V.  Ott,  87  CaL  632,  25  Pao.  691. 


yif  Si  32-37. 

[e]  In  an  action  to  foreclose  a  mortgage 
npon  the  homestead,  an  insane  wife  who  has 
an  interest  in  the  matter  in  litigation,  and  in 
the  success  of  the  husband  who  pleads  the 
homestead  may  be  permitted  by  the  court  to 
intervene  as  a  party  to  the  action,  and  must 
appear  either  by  general  guardian  or  by 
guardian  ad  litem;  and  the  court  has  the 
same  authority  to  appoint  a  guardian  ad 
litem  for  her  before  the  filing  of  her  com- 
plaint, that  it  has  to  appoint  a  guardian  ad 
litem  for  an  infant  plaintiff  before  an  action 
is  commenced. — Security  Loan  etc.  Co.  t. 
KanfTman,  108  CaL  214,  41  Pae.  467. 

[d]  The  appointment  of  a  ^ardian  ad  litem 
for  an  hisane  person  who  intervenes  in  the 
action  is  a  traversable  fact,  which  must  be 
alleged  in  the  complaint  in  intervention;  and, 
where  there  is  no  record  of  the  evidence  of  in- 
sanity upon  which  the  appointment  is  made, 
no  objection  to  the  competency  or  sufficiency 
of  the  proof  of  insanity  to  justify  the  ap- 
pointment can  be  considered  upon  appeal. — 
Security  Loan  etc.  Co.  T.  Eauflman,  108  CaL 
214,  41  Pac.  467. 

[e]  A   judgment  of    foreclosnra  entered 

against  an  insane  person  having  no  guardian, 
without  the  appointment  of  a  guardian  ad 
litem,  is  irregular,  but  not  void. — Dnnn  t. 
Dnnn,  114  CaL  210,  46  Pae.  5. 

[f]  Where  a  defendant,  after  appearance  1^ 
attorneys  and  answering,  was  adjudged  in- 
■ane  pending  the  trial,  the  ap])ointment  of  a 
guardian  ad  litem  on  the  hearing  was  not 
rendered  void  by  the  fact  that  no  notice  had 
been  given  her  or  her  attorneys  of  record  of 
the  motion  for  the  appointment. — Granger  t. 
Sheriff,  133  CaL  416,  66  Pae.  873. 

Fob  Autbobitieb  tboh  Othxb  States: 

82  t.  B.  A.  671,  64  L.  B.  A.  513,  notee. 
See,  also,  27  Cent  Dig-  eols.  2645-2650, 
SS  164,  165. 

S  86.  Process — SerricOk 

[a]  Personal  service  upon  an  Insane  person 
not  judicially  declared  insane  gives  juris- 
diction. — Sacramento  Bav.  Bank  Spencer, 
53  CaL  737. 

[b]  Summons  should  be  served  on  both  in- 
sane person  and  his  guardian,  and  latter  is 
bound  to  appear  and  defend  stiit — Justice  T. 

Ott,  87  CaL  531,  25  Pac.  691. 

[ej  A  judgment  against  an  incompetent 
person,  rendered  in  an  action  wherein  his 

general  guardian  appeared  for  him,  is  bind- 
ig,  though  no  summons  was  served  upon 
snch  incompetent — Bedmond  v.  Peterson, 
102  Cal.  595,  41  Am.  Bep.  204,  36  Pac  923. 

Vm  AmromnES  nox  Otheb  States: 

See  27  Cent  Dig.,  eols.  2650-2652,  S  166. 

§  87.  Appearance^ 

[a]  In  an  action  upon  a  note,  found  to 
have  been  executed  by  the  defendant  whai 
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be  wu  competent  to  contract,  though  he 
wai  foand  to  have  been  afterward  committed 
to  an  ingane  asylum,  where  it  appeari  that 
the  service  of  sommons  was  made  both  upon 
the  defendant  and  upon  hia  duly  appointed 
guardian,  and  that  the  answer  was  entitled 
m  the  name  of  the  defendant,  in  which  the 
guardian  answered  "for  said  insane  person 
and  for  himself,"  the  court  acquired  juria- 
diction  of  the  person  of  the  insane  defendant, 
and  the  judgment  against  him,  being  sup- 
ported by  the  pleadings  and  findings,  will  be 
affirmed  upon  appeal  therefrom.— MuUen  t. 
Dunn,  184  Cal.  247,  68  Pae.  200. 

Fob  AUTHOBITIKa  FBOH  OTHKB  ^TATSS! 

See  27  Cent.  Dig.,  eol.  26S2,  g  168. 

I  38.  Pleading. 

fa]  Where  a  plaintiff  becomes  sane  after 
the  action  is  begun,  an  amended  complaint, 
bringing  in  his  guardian,  must  allege  plain- 
tifF*8  insanity,  and  the  appointment  of  such 
guardian. — ^Dizoa  t.  Cwdozo,  106  CaL  606.  89 
Pae.  857. 

g  89.  Erldenctt. 

[a]  Evidence  held  insufficient  to  establish  a 
contract  by  an  incompetent  either  to  convey 
or  devise  certain  land  to  defendant  in  con- 
sideration of  care  and  society  during  incom-. 
petent's  life. — Hayden's  Gstate,  In  re,  1  CaL 
App.  75,  81  Pac.  668. 

[b]  Facts  held  insufficient  to  show  that  an 
assignment  of  a  note  was  void  under  Civil 
Code,  section  38.  as  made  by  the  person  with- 
out understanding,  though  sufficient  to  show 
that  it  was  voidable  under  section  39,  aa 
made  by  a  person  of  unsound  mind. — Maion- 
ehi  V.  Nieholini  (Cal.  App.),  8^  Pae.  1052. 

Foe  AuTHOunxs  raou  Othsr  States: 

See  27  Cent  Dig.,  eols.  2667-2659,  St  172> 
174. 

9  40.  TzlaL 

[a]  Where  the  aanity  of  the  person  "who 
killed  insured  was  the  issue  in  an  action  on 
an  accident  insurance  policy  conditioned 
to  be  void  if  death  resulted  from  "inten- 
tional injuriee  inflicted  by  any  person,"  it 
was  proper  to  refuse  an  instruction  which 
intimated  that  the  plea  of  insanity  has  led  to 
abuse  in  the  administration  of  justice,  and 
which  advised  the  .jury  that  it  must  be  exam- 
ined with  care. — Marceau  v.  Travelers'  Ins. 
Co.  of  Hartford,  101  CaL  838,  85  Pae.  856,  86 
Pae.  813. 

Fob  AuTHOBiTns  tboh  Otheb  States: 

Saa  87  Cent.  Dig.,  cola.  2660-2963,  (  175. 

INSANITY. 

See  Insani  Peisoas,  |  1. 
As  ground  for  caneelUtloB  In  etattj.   fee  OaEOrtla 
Uon  of  Xustxoaunts,  |  Z. 


Am  affecting  capadtr  to  eoHHll  eilm.   Wm  0dm- 

Inal  Lav,  n,  A. 
PrtsnmptloBs  relatlof  te,  and  taidea  sT  ynrlBC. 

Sm  Orluinal  L«w,  |  B8. 
AdmlulbUlt7  9f  evldanM  of,  In  erlatinal  proaeea- 

tion.    8m  Criminal  Law,  |  107. 
AdmlsBlbUltr  of  hAftrsftf  erldeaee  te  prove,  lee 

Criminal  Law,  I  190. 
AdmlsslbUttr  of  opinion  «<rld«nae  t«  pveve.  its 

CMmlaal  Law,  |  2S4. 
Degree  of  proof  reqvlsfte  te  estiMlsfc.    See  OzUatDal 

Lav,  I  S94, 

■•parat*  trial  of  Issue  of  Insanity  of  penon  aeeused 

of  crime.    See  Criminal  Law,  |  308. 
Aa  qveiUoa  of  lav  or  fact.   8e«  Crlninal  Law,  { 

$79. 

Beqnlsltos  et  InstncUons  rslatlnt  t«.   8e«  Criminal 
Lav.  i  407. 

Bffeet  of  lasaattr  eecurrlBf  after  eoBTUUen  for 

erima.   Bee  OrfmlBBl  Lav,  i  581. 
Bffect       Vpeal  on  Issae  of  Innaltr  In  nlmlnal 

ease.    See  Crfmlaal  Lav,  |  60S. 
As  defense  to  dlvoros  salt.          IHroros,  |  10. 
Presumption  In  favor  of  Insanltr.    Sao  Bvldence,  I 

66. 

As  affeetlnc  eapaelty  to  mnrdsr.    See  Homicide,  || 

83,  24. 

As  affeetlBf  wmpatoaej  as  witness.   See  Wltnossss, 
I  16. 

IN8E0T8. 

Lien  for  UUas  Insects  In  oreharli.   Bsa  Afdsal- 
tnre,  I  11. 

INS0LVEN07. 

Inelado  admlnistratloB  of  estates  of  Inaelvonte 
under  local  lavs  for  tko  pnxposo  of  dlstrllmtlon  of 
the  assets  among  eradltors,  and  discharge  of  the 
Insotrents  from  Uabllltr  for  tbolT  delrta;  eonstitn- 
tbmat  and  statutory  provtsfoai  relating  tlksrato; 
vhat  oonstltates  Insolvency;  astnre,  grounds,  lim- 
its, and  snhjeets  of  Jnrlsdletlon  In  Insdraiey  eassa; 
and  prooedute  therelE. 

I.  9TATTTT0RT  PEOVISIONS,  §§  1-4. 

n.  PETITION,     ADJUDICATION  AND 
CUSTODY  OP  PBOPEETT,  §§  5-36. 

in.  ASSIGNMENT.  ADMINISTRATION 
AND  DISTRIBUTION  OP  ESTATE, 
§§  37-93. 

A.  Appointment  and  Tennra  of  As- 

signee, §§  37-41. 

B.  Assignment  and  Title  and  Kghts 

of  Assignee,  §§  42-50. 
0.  Preferences,   Transfers   and  Liens 
Acquired  by  Legal  Proceeding,  §§ 
61-63. 

B.  Administratton  of  Estate,  §|  64-69. 

X.  Aetiona  by  or  Against  Aaaignee  or 
BeeelTeT,  §§  70-81. 

F.  Clalma  Against  and  Dlatribntlon  of 
Estate,  §§  82-87. 

O.  Accounting  and  Discharge  of  As- 
signee, §§  88-93. 

TV.  BIGHTS,     REMEDIES     AND  DIS- 
CHARGE OP  INSOLVENT,  §§  94-137. 

v.  APPEAL  OB  CERTIORARI,  §§  138-144. 
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>ae.  klio,  Arml,  I;  AMtismnts  for  Benefit  of  Ond- 
Iton;  Bankraptey;  OndllOfi'  Batt;  ftiadTOeBt 
Oonveyancei;  Beealwg. 

lawlmtcr  peadlflB  nit  u  gnnud  for  kbttOBMol. 
See  Abiteatnt  and  BerlTCl,  |  es. 

Abatemeitt  of  InwdTCner  prooeedlagi  on  deitk  of 
Ineolnnt.    See  A1)&tera«Bt  end  Bevlnl,  |  78. 

AppwdaliUlV  of  jBdcmenta  In  latotTtBojr  OMti.  See 
Appeal  end  Brxor,  |  48. 

iBtertoetttotr  non»ppe«leMe  ordexf  nUUag  to  la 
eolTOuy  proeeedliife.  See  Appeal  and  Error,  i 
98. 

Abeenee  of  xomedr  for  rabeecaeat  lasoltuiar  of 
nretleK  on  attaebBunt  benda.  See  AttanbiHtwti 
I  71. 

Wlut  eeiutttttitei  laaotreneir  irftbln  meaning  bank- 
mpt  lav.   Bee  Baoktuptej,  |  6. 

Of  iUto  banks.  See  Banlu  uid  Banking,  ||  88-49. 
Agent  of  Ineolnnt  national  bank.    See  Banke  and 

Banking,  |  97. 
Of  state  aaflnga  banka.   See  Banka  and  Banking,  | 

185. 

Talldltr  of  note  given  to  pnnut  opposttion  to  dla> 
charge.    See  BlUi  end  Hotoa,  |  84.  . 

Of  bnlldlng  and  loan  sooletloo.   See  Bnlldlng  and 

Xiou  AssoctaUons,  |  16. 

Of  gzantor  &■  ground  for  eaneeUatton  In  e^Dltp 
8m  Canoellatlon  of  Inftnunants,  )  6. 

Cbaoge  In  lofolvent  laws  u  Impalnnant  of  obliga- 
tion of  contract.    Bm  Oonatltntlonal  Law,  |  182. 

Of  corporation!.    8o«  Corporation!,  ||  436'460. 

Jnriadlctlon  of  atata  court  over  InsolTont  forolgn 
corporation.    8m  Corporations,  t  493. 

BIgbt  of  on«  coort  to  dlacbarge  InsolTont  hold  nndor 
proceiB  of  another  conrt.    See  Ooarta,  |  176, 

luolTeat  ottatai  of  deoedentf.   See  Ezecnton  and 

Admlnlatratora,  IX. 
InaolToney  of  grantor  aa  alaaont  of  frandnlant  eon- 

veranoe.  Bee  Frandnlant  OouTarancai,  |f  S3>30, 
buolTencjr  of  datondant  aa  datannlnlng  right  to  In- 

Inaction  vhora  legal  ramedr  axliti.    Sae  In]nno> 

tlon,  II  80-46. 

Of  Insnranca  companlee.    See  Inanianoe,  I  9. 
Judgment  In  inaolToney  proeeedlngi  aa  bar.  See 

JtU^ent,  I  891. 
Of  water  oompanlei.    See  Waten  and  Watenoanoi, 

*i  228, 

Z.  STATUTOBT  FBOYISIONS. 

NATURE  OF  INSOLVENT  LAW,  1  1, 

POWER  OP  LEGISLATURE  AND  OONSTITUTIOH- 

ALITY  OF  STATUTE,  |  2. 
CONSTRUCTION  OF  STATUTES.  |  8. 
EFFECT  OP  REPEAL  OF  FEDERAL  BANKRUPT 

LAW  ON  STATE  IN80LVBN0T  LAWS,  | 

4. 

§  1.   Nature  of  Insolvent  Law. 

[a]  Our  statute,  though  not  strictly  speak- 
ing a  bankrupt  law,  may  be  treated  as  snob, 
or  as  ao  insolvent  act,  or  both. — Cohen  T. 
Barrett,  5  Cal.  195. 

IVm  AcTHOBimis  FBOu  Othks  States  ! 
See  28  Cent  Big,,  cola.  7-14,  S8  1-14. 


S  2.  Power  of  LesUaatare  and  Oonstttatlait- 
aUty  of  Statntes. 

[a]  Insolvent  laws  of  etatea  are  not  repo^- 
nant  to  tb6  federal  eonatitution. — Clarke  t. 
Bay,  6  Cal.  600. 

[b]  Legislature  has  eonetitutional  power  to 
authorize  order  for  creditors  to  appear  to  be 
made  at  chambers  by  county  judge. — ^Flint  v. 
Wilson,  36  Cal.  24. 

[e]  The  legislature. had  power  to  make  the 
rule  of  evidence  prescribed  by  section  18  of 
the  Insolvent  Act,  that  a  certified  copy  of 
the  assignment  made  to  an  assignee  ehall  be 
conclusive  evidence  of  his  authority  to  sue; 
and,  where  he  presents  such  copy  in  evidence 
in  a  suit  prosecuted  by  him,  his  authority 
cannot  be  collaterally  attacked. — Fitzgerald 
Neustadt,  91  Cal.  600,  27  Pae.  936. 

[d]  A  state  is  denied  the  power  or  authority 
to  enact  an  insolvent  law  having  the  effect 
to  discharge  the  obltKatioRS  of  contracts 
made  elsewhere,  by  section  10  of  article  1  of 
the  constitution  of  the  United  States. — Low- 
enberg  v.  Lerine,  98  Cal.  215,  28  Pae.  94. 

5  3.  OoBstmctian  of  BUtntoB. 

[a]  One  who  would  enjoy  the  benefit  of  act 

of  May  4,  1852,  for  the  relief  of  insolvent 
debtors,  must  comply  strictly  with  its  re- 
*iuirements,  aa  the  rule  of  strict  construction 
must  be  applied  to  such  act,  which  Is  a  stat- 
ute in  derogation  of  the  common  law  and  of 
common  right. — McAllister  v.  Strode,  7  CaL 
428. 

[b]  Section  39  of  the  Insolvent  I«aw 
(Stats.  1852,  p.  69)  was  aimed  wholly  at  "as- 
signments for  the  benefit  of  creditors";  but 
a  conveyance  to  the  creditor  himself  is  not 
an  "assignment,"  in  the  sense  of  the  stat- 
ute.— ^Lawrence  t.  Neff,  41  Cat  566. 

[c]  Insolvent  act  muet  receive  reasonable 
construction  in  order  to  effectuate  its  object 
and  promote  justice. — ^Brewer  r.  Freeman,  84  . 
CaL  558,  24  Pae.  169. 

For  AuTHOBmEs  Fbou  Other  States: 
See  28  Cent.  Dig.,  cols.  8-10,  S  2. 

S  4.  Effect  of  Bepeal  of  Federal  Banknqpt 
Law  on  State  Ztaaolvwcy  Laws. 

[a]  TTpon  the  repeal  of  the  United  States 
bankrupt  law,  the  state  insolvent  law  be- 
came operative,  and  applied  to  debts  con- 
tracted during  its  suspension. — Boedefeld  v. 
Beed.  55  Cal.  299;  Lewis  v.  Santa  Clara 
County  Clerk,  55  Cal.  604;  Smith  t.  Creditors. 
59  Cal.  267. 


n.   FETITION,     ADJXmiOATION  Ain> 
CUSTODT  OF  PBOKBTT. 

NATURE  OF  PROCEEDINGS,  |  6. 
JUBISDICTIOS'.   i  6. 

  MODE  OF  ACQUIRING,  i  7. 

BGHEDUr.E  OK  INTENTOKT— FORM  AITD  OOIT* 
TENTS,  I  8. 
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  SIGNATUBa  AND  VEBIFIOATION,   |  ». 

  DEFECTS  AND  OBJECTIONS,  i  10. 

BBCOBD.  S  11. 

PBODiTonON  or  Aooouirr-BOOKS,  i  xa. 

VOLUNTABT  PBOOBEDINGS— FEBSOHS  WK- 
TITLED.  NONiasntBMT  CORPjOBATIOHS,  | 
18. 

—  BANKESa,    QAMBLSBS    AXD  PABTHBB- 

BHIP8,  I  14. 

—  APPOINTMENT  OP  ATTORNEY  TO  BBP- 
BESENT  NONBESIDENT  CBEDITOB,  |  15. 

—  NOTICE  TO  CBEDITOKS  AND  AFPIDATTT 
OF  HAILING  OB  PUBLICATION,  |  19. 

  OBDEB  TO  SHOW  CAUSE,  f  17. 

—  PETITION,  f  18. 

  OPPOSITION  TO  PETITION  AND  PBOOBMD* 

INGS  THEREON,  |  19. 
  ANSWER  TO  OPPOSITION,  |  30. 

—  ADJUDICATION.  ,  ATTACK,  THXIOOir 
AND  SETTING  ASIDE,  )  31. 

UTTOLUNTABT  PB0GEEDING8— IN80LTBN0T 

OP  DEBTOR,  i  23. 
  EVIDENCE  OP  INSOLTENOT,  |  28. 

—  PABTIES  TO  PBOCBEDINGB  AGAXNBT  OOB- 
POBATION.  I  24. 

  WHO  MAT  ZN8TITUTB  PBOOEEDIHSa,  | 

25. 

  NUMBER  OP  OREDITOIIS  NECES8ABT  TO 

BRING  PROCEEDINGS,  |  26. 
  PETITION  AND  PtMNO  AND  PBH8INTA- 

TION  THEREOF,  |  27. 

  OBJECTIONS  TO  PETITKM^,  |  98. 

  NOTICE  TO  CREDIT0B8,  |  2S. 

  SECURITY,  I  SO. 

  HEARING  AND  DBTBBiaMATXON,  |  81. 

— —  COSTS,  I  82. 

  DISMISSAL  AND  RENEWAL  OF  PBOCTKD- 

INQS.  I  SS.  •  ' 

  ADJUDICATION,   {  84. 

OD8TODY  OF  PB.OPEBTY,  |  86. 

 APPOINTUENT    AND    POWZR    OP  BB- 

OBITERS,  i  86. 


9  fi.  Natnre  of  ProceedlngB. 

'  [ft]  ProoeedingB  in  insolvency  are  not  stricti 
juris  either  proceedings  in  law  or  equity,  but 
a  new  remedy  or  proceeding,  created  by  stat- 
ute.—Goben  V.  Barrett,  5  Cal.  195. 

[b]  Proceedings  in  inBoIvency  are  no  longer 
regarded  as  speeial  caseB. — ^People  v.  Bosbor- 
ough,  89  CaL  416. 

[c]  Proceedings  in  favor  of  or  against  part- 
ners onder  section  35  of  the  Insolvent  Act  is 
properly  for  or  against  them  individually  as 
partners. — Wright  t.  Cohn,  88  Cal.  331,  26 
Pac.  600. 

[d]  Insolveney  proceedings  are  not  in  any 
sense  proceedings  merely  or  the  collection  or 
security  of  the  particular  demands  of  the 
petitioning  creditors,  and  the  fact  that  a  pe< 
titioner  has  a  provable  debt  is  necessary  to 
be  shown  only  to  show  that  the  alleged  debt 
oeeuples  that  relation,  and  that  the  petitioner 
has  the  requisite  qoaliileation  to  eommenee 
the  proceeding. — Matter  of  Dennery,  89  Cal. 
101,  26  Pac.  639. 

[e]  A.  proceeding  in  insolreney  is  not  an 
"action^'  as  defined  by  section  22  of  tho 
Code  of  Civil  Procedure,  but  is  in  the  nature 

Cal.  Dt8«it.  TeL  8-^88 


of  a  speeial  proceeding  within  section  23  of 
the  same  code.— Dennery.  In  re,  89  Cal.  101, 
88  Pac  630. 

g  8.  JttrisdteUoa. 

ta]  District  and  eonnty  eoarts  had  eoneur- 
rent  jurisdiction  of  insoiTeney  proeoedings.— 
Harper  t.  Freelon,  6  Cal.  76. 

[b]  Legislature,  in  conferring  jurisdiction 
in  cases  of  insolvency,  on  both  the  district 
and  county  courts,  acted  in  the  exercise  of 
a  legitimate  power,  and  these  courts  have 
concurrent  jnrisdietion. — Harper  t.  Freelon, 
8  CaL  76. 

[c]  District  court  had  jurisdiction  of  insol- 
vency proceedings. — ^Brewster  r.  Ladakina,  19 

Cal.  162. 

[d]  District  court,  acting  in  insoiTeney,  ac- 
quires its  power  to  act  by  the  filing  of  the 
petition,  or,  at  most,  by  petition  and  notice, 
and  after  this  its  acts  are  within  the  juris- 
diction, and  not  conditions  to  it. — ^Brewster 
T.  Ludekins,  19  Cal.  162. 

[e]  Proceedings  in  insolveney  are  special, 
and  no  intendments  can  be  made  in  favor  of 
the  jarlsdiction. — ^McDonald  v.  Katz,  81  Cal. 

167. 

[f]  By  the  filing  of  the  petition  containing 
a  statement  of  the  facts  prescribed  in  sections 
8  and  8  of  the  Insolvent  Act,  and  the  sched- 
nles,  duly  subscribed  and  verified,  and  by 
making  the  proper  orders  and  giving  the 
proper  notice,  the  court  acquires  jurisdiction 
of  the  subject  matter  and  of  the  parties  inter- 
ested.— Langenour  v.  French,  34  Cal.  92. 

Fob  Authobities  fbou  Othkb  States  t 
See  28  Cent  Dig.,  ools.  16,  17,  <  7. 

S  7.  —  node  of  Acqnlztng. 

[a]  Court  acquires  jurisdiction  in  insolvent 
proceeding  where  petition  is  properly  signed, 
verified,  and  filed,  and  a  copy  thereof,  to- 
gether with  a  copy  of  the  order  to  show 
cause,  is  regularly  served  on  the  debtor  in 
the  manner  provided  by  law  for  the  ser- 
vice of  summons  in  civil  actions. — Luhrs  v. 
KeUy,  67  Cal.  280,  7  Pac.  696. 

§  8.  Schedule  or  Inventory — Form  and  Con- 
tents. 

[a]  Where  an  insolvent  was  liable  on  a 

note  made  by  9.  to  him,  and  by  him  indorsed 
to  B.,  and  by  him  over  to  M.,  and  describes 
the  same  in  his  schedule,  viz.:  "To  B.  I  am 
contingently  liable  for  one  thousand  dollars 
and  interest,  as  indorser  for  one  S.,  upon  a 

SromisBory  note,  made  and  executed  by  said 
.  to  said  B.,"  held,  that  the  description  was 
insufficient  for  inaccuracy,  and  that  his  dis- 
charge in  insolvency  is  no  bar  to  a  recovery 
on  the  note. — McAllister  v.  Strode,  7  Cal. 
428. 

]  Schedule  of  insolvent  firm  must  show 
property  of  the  individual  partners,  as 
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-vrell  as  that  of  the  flrm.— ICeyw  t.  EoUmaii, 

8  Cal.  44.  • 

{cj  Schedule  attached  to  a  joiot  petition 
two  partnerB,  showing  a  surrender  of  all 
the  joint  property  of  the  partners,  is  not  a 
compliance  with  the  act  which  requires  a  snr- 
render  of  all  the  property  of  tha  insolvent. 
Meyer  v.  Eohlman,  8  Cal.  44. 

[d]  If  an  insolvent  does  not  know  the  name 
of  the  owner  -of  notes  executed  by  him,  he 
most  state  that  circumstance  in  his  schedule. 
In  a  suit  on  the  notes,  the  absence  of  such 
statement  cannot  be  obviated  by  proof  at  the 
trial.— Jodson  t.  AtwiU,  8  CaL  477. 

[ej  Where  an  insolvent 's  schedule  described 
a  debt  as  a  note  of  certain  tenor  in  suit  in  a 
certain  court,  when  in  fact  the  debt  had 
passed  into  judgment  a  short  time  before 
the  filing  of  the  insolvent's  petition,  held, 
that  the  variance  is  not  fataL — ^Brewster  t. 
Ludekins,  19  Cal.  162. 

[f]  Where  an  insolvent's  schedule  consists 

of  three  lists  annexed  in  order  to  his  petition, 
one  of  liabilities,  one  of  assets,  one  of  losses, 
the  latter  only  of  which  was  signed  by  him, 
held,  that  this  is  a  sufficient-  signing  of  the 
schedule  to  protect  the  proceedings  from  at- 
tack collaterally. — ^Brewster  t.  Ludekins,  19 
Cal.  162. 

[g]  Under  the  statute  concerning  proceed- 
ings in  insolvency,  to  give  the  court  juris- 
diction, the  insolvent  must  file  a  petition 
setting  forth  such  a  state  of  facts  as  to 
bring  the  case  within  its  provisions.  Held, 
that  the  insufficiency  of  a  schedule  of  losses 
and  of  the  insolvent's  property,  attached  to 
the  petition,  affect  the  sufficiency  of  the 
pleadings,  but  not  the  question  of  jurisdic- 
tion, and  are  no  ground  for  dismissing  the 
proceeding. — ^Bennett  t.  His  Creditors,  22  Cal. 
38. 

[h]  A  summary  statement  of  an  insolvent's 

affairs  and  a  list  of  his  losses  may  be  given 
in  hia  petition  instead  of  his  schedule. — ^Wil- 
son T.  His  Creditors,  32  CaL  406. 

[i]  Petition  and  schedule  in  insolvenoy  con- 
stitute one  paper,  and  constitute  the  com- 
plaint.—Wilson  V.  His  Creditors,  82  Cal.  406. 

[j]  Where  an  insolvent  in  his  schedule  did 
not  give  the  name  of  the  creditor  who  was 
tha  assignee  of  a  note  imperfectly  described 
in  said  schedule,  nor  state  affirmatively  that 
he  was  ignorant  of  the  name  of  the  owner 
of  the  note,  but  did  state  in  his  petition  that 
the  schedule  of  his  debts  and  liabilities,  an- 
nexed to  the  petition,  contained  the  names 
of  his  creditors  as  near  as  he  could  state 
them,  held,  this  was  a  substantial  compliance 
with  the  statute  requiring  the  creditors  of 
the  insolvent  to  be  named  in  the  schedule, 
if  known.— Barrett  v.  Carney,  33  Cal.  530. 

[k]  Though  the  Insolvency  Act  requires  an 
accurate  description  of  the  insolvent's  estate, 
a  statement  in  the  inventory  of  "debts  due 
petitioner,  $274,"  is  sufficient  after  discharge, 


as  against  collateral  attack. — ^Ptipe  T.  Kirch- 
ner,  77  Cal.  152,  19  Pac.  2«4. 

[1]  It  is  duty  of  insolvent  to  include  in 
schedule  all  property  in  which  he  is  inter- 
ested, and  all  debts  for  which  he  is  personally 
liable  including  partnership  assets  and  lia- 
billties^Bregard,  In  re,  84  CaL  325,  24  Pac 
317. 

[m]  When  a  debtor  is  adjudged  insolvent 
upon  petition  of  his  creditors  he  is  not  re- 
quired to  flle  in  the  court  a  verified  inventory 
and  schedule,  and  when  he  literally  complies 
with  an  order  of  the  court  requiring  him  to 
flle  an  inventory  and  schedule,  his  discharge 
from  liability  cannot  be  resisted  by  hia  cred- 
itors upon  the  ground  that  the  inventory  and 
schedule  were  not  verified. — ^Matter  of  Green, 
96  Cal.  162,  31  Pac  15. 

[n]  Schedules  accompanying  a  petition  in 
Insolvency,  which  state  the  amount  of  in- 
debtedness at  two  thousand  three  hundred 
and  eighteen  dollars,  but  include  in  that 
amount  a  note  for  two  thousand  two  hun- 
dred dollars,  which  is  stated  to  be  without 
consideration,  show,  in  legal  effect,  that  such 
note  was  no  valid  contract,  and  hence  no 
debt,  and  that  the  indebtedness  of  the  in- 
solvent was  less  than  the  sum  of  three  hun- 
dred dollars,  and  that  the  court  had  no  ju- 
nsdiction  to  entertain  the  petition. — Marsh, 
In  re,  115  Cal.  230,  40  Pac.  1072. 

F(n  AuTHOBinES  nou  Othkb  States: 
See  28  Ce&t.,Dig.,  eols.  21-25,  S  14. 

8  9.   Signature  and  VorlflcatloiL 

[a]  Insolvent  need  not  sign  his  petition, 
nor  la  it  indispensable  that  it  be  signed  by 
his  attorney,  but  the  insolvent  must  sign 
personally  at  the  foot  of  the  schedule.— Wil- 
son T.  His  Creditors,  92  CaL  406. ' 

[b]  Schedule  of  insolvent  must  be  verified. — 
Wilson  V.  His  Creditors,  32  Cal.  406. 

[c]  Under  Act  of  1852,  section  4,  requir- 
ing the  schedule  to  be  ^om  to  "before  a 
judge  having  jurisdiction,"  an  oath  before  a 
notary  public  is  worthless. — ^Baker  v.  Ever- 
hart,  65  Cal.  27,  2  Pac.  495. 

[d]  Discharge  in  insolvency  upon  an  im- 
properly verified  schedule  is  no  defense. — 
Baker  t.  Everhart,  65  Cal.  27,  2  Pae.  495. 

§  10.      —  Defects  and  ObjectiMia. 

[a]  If  schedules  attached  to  petition  of  in- 
solvent do  not  aet  forth  items  with  suffi- 
cient particularity  proper  remedy  is  by  mo- 
tion to  require  insolvent  to  state  them  prop- 
erly, and  not  by  motion  to  »ii«mi<ui, — Bennett 

His  Creditors,  22  CaL  38. 

[b]  If  the  insolvent's  statement  of  his 
affairs  and  list  of  losses  and  estate  is  meager 
in  deta.il  the  defect  cannot  be  reached  by  an 
objection  to  the  same  as  to  matter  of  sob- 
stance.— Wilson  T.  His  Creditors,  32  CaL  406. 
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S  11.  XecflCtf. 

[a]  UndflT  til*  Hmlne  insolTent  law  the  ap- 
pointment of  an  attorney  for  a  creditor  of 
an  insolvent,  shown  "bj  the  insolvent's  sched- 
ule to  be  a  nooresident  of  the  state,  is  a 
^uriadictiboal  matter,  and  must  appear  npon 
the  record,  and  cannot  be  shown  aliunde. 
Otherwise,  the  insolvent's  discharge  will,  aa 
to  such  creditor,  be  regarded  as  coram  non 
judice. — Hanscom      Tower,  17  Cal.  51S. 

Fob  AuTHOBinxB  noH  Otheb  Statks: 
See  28  Cent.  Dig.,  ool  2S,  {  15. 

§  12.  Prodoction  of  Aeeonitt-books. 

[a]  Petitioner  in  insolvency  must  deliver  to 
the  court  "the  books  he  may  have  kept," 
not  merely  such  books  aa  he  may  own  on  the 
day  of  filing  his  petition,  or  his  petition,  in 
the  absence  of  a  sufficient  excuse,  may  be  dis- 
missed.  And  the  fact  that  he  had  sold  his 
books  a  short  time  before  filing  hia  petition 
will  not  excuse  him  from  such  delivery.  The 
books  are  essential  to  a  complete  surrender 
and  transfer  of  his  effects  to  the  assignee. — 
Moore  V.  Hia  Creditors,  19  Cal.  691. 

[b]  An  insolvent  debtor  is  obliged  to  fnr- 
nish  hia  books  for  the  inspection  of  hia  cred- 
itors, and  if  the  debtor  testifies  on  examina- 
tion that  his  books  were  in  hia  store,  so 
far  as  he  knew,  from  the  time  of  his  failure 
up  to  the  time  when  demanded  by  the  credi- 
tors, and  that  then  he  succeeded  in  fiinding 
only  part  of  them,  it  does  not  show  such  dili- 
gence and  desire  to  obtain  them  as  to  es- 
tablish their  loss,  and  is  prima  facie  evidence 
of  fraud. — Sehlou  t.  Hie  Creditors,  81  GaL 
201. 

S  13.  Volnntaiy  Proeeedlngs— PersouB  En- 
titled — Nonresident  Owpontlotis. 

[a]  Party  who  seeks  the  benefit  of  the  in- 
solvent law  must  comply  strictly  with  its 
provisions. — McAllister  v.  Strode,  7  Cal.  428. 

[b]  Under  the  terms  of  the  state  insolvency 
law,  a  corporation  whose  residence  is  outside 
of  the  state  cannot  become  a  voluntary  insol- 
vent, inasmuch  aa  aeetion  8  of  the  law  re- 
quires the  petition  for  voluntary  insolvency 
to  be  filed  in  the  county  in  which  the  peti- 
tioner resides. — Keystone  Driller  Co.  v.  Su- 
perior Court  of  City  and  County  of  San  Fran- 
cisco, 138  CaL  738,  72  Pao.  398. 

Foe  AcTBORims  ntou  Other  Statsb: 
See  28  Cent.  Pig.,  cola.  27,  28,  8  19. 

^  14.  Buken,  OamUun  and  Fait- 

nerships. 

[a]  Where  petition  of  insolvent  shows  upon 
its  face  that  a  portion  of  the  indebtedness 
from  which  he  seeks  to  be  discharged  has 
been  contracted  as  a  banker,  the  court  has 
no  jurisdiction  of  the  proeee^gs. — Cohen  y, 
Barrett,  5  Cal.  195. 


[b]  Assignment  by  all  partners  of  effects  to 
a  receiver  appointed  by  the  court,  pending 
a  proceeding  for  dissolution  of  partnership, 
is  not  under  the  insolvent  law,  and  therefore, 
as  to  creditors,  is  void. — Adama  t.  Woods,  8 
Cal.  152,  68  Am.  Dec.  313. 

[c]  Gamblers  are  not  denied  the  benefit  of 
the  insolvent  act. — Qrow  v.  His  Creditors,  31 
Cal.  328. 

[d]  Neither  the  Inaolvency  Act  of  May  4, 
1852,  nor  the  supplementary  act  of  March  31, 
1876,  apply  to  partnerahipa. — ^Baker,  In  re,  55 
Gal.  802. 

g  16.  Appointment  of  Attoxney  to 

res«nt  Nonresident  Creditor. 

[a]  Where  an  insolvent  'a  schedule  shows 
that  one  of  his  ereditors  reaides  out  of  this 
state  at  the  time  the  proceedinga  in  inaol- 
vency are  inatituted,  an  attorney  must  be 
appointed  to  represent  such  creditor,  or  the 
discharge  will,  as  to  him,  be  coram  non  ju- 
dice; and  the  fact  that  such  appointment  is  a 
jurisdictional  fact  must  appear  in  the  record, 
and  cannot  be  shown  by  evidence  aliunde. — 
Hanscom  v.  Tower,  17  Cal.  518. 

8  16.   Notice  to  Creditors  sad  Affidavit 

of  Mailing  or  FubllcaUon. 

[a]  Date  of  publication  of  notice  to  cred- 
itors, under  our  Insolvent  Act,  is  the  first  day 
on  which  the  notice  is  published. — Clarke  v. 
Bay,  6  CaL  600. 

[b]  The  notice  to  be  given  creditors  on  fil- 
ing a  petition  in  insolvency  is  not  process; 
and,  even  if  it  were  process,  the  fact  that  it 
does  not  run  in  the  name  of  the  people  of  the 
state  of  California  ia  not  a  fatal  error  going 
to  the  jurladietion. — ^Brewster  v.  Lndekina,  19 
Cal.  162. 

[c]  Where  a  statute  required  notice  to  the 
creditors  of  an  insolvent  debtor  to  be  pub- 
lished, an  affidavit  that  it  had  been  published 
was  held  to  be  proof  of  the  fact. — Schloss 
T.  Hia  Creditors,  31  Cal.  201. 

[d]  If  notice  to  creditors  in  insolvent  pro- 
ceedings is  not  published  the  first  time  at 
least  thirty  days  before  the  day  fixed  for  the 
creditors  to  appear  and  ahow  cause,  etc.,  a 
judgment  of  discharge  rendered  by  default  is 
void. — MeDonald  v.  Eatz,  31  Cal.  167. 

[e]  An  affidavit  made  by  the  proprietor  of 
a  newspaper  in  which  a  notice  to  creditors 
in  an  insolvent  proceeding  was  published  is 
competent  evidence  and  sufficient  proof  of 
the  fact  of  such  publication. — ^Barrett  t.  Car- 
ney, 33  Cal.  530. 

[f]  Where  the  judge  receiving  a  petition  of 
insolvency  in  an  order  directed  to  the  clerk 
of  his  court  ordered  "that  the  clerk  of  this 
court  make  publication  of  this  notice  in  the 
'Union  Advocate,'  a  newspaper  published  in 
said  county,  for  a  meeting  of  the  ereditors 
on  the  twenty-ninth  day  of  November,  1862, 
at  my  office  in  Auburn,  to  eontest  said  dls- 
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charge  as  prajed  for,  and  that  said  publica- 
tion be  made  for  at  least  thirty  days  pre- 
ceding aaid  date,"  etc.,  it  waa  held  that,  in 
effect,  this  was  to  combine  orders  for  the 
meeting  of  the  creditors  and  to  publish  the 
notice  to  thena  as  required  by  sections  5  and 
8  of  the  Insolvent  Act. — ^Langenour  v.  French, 
34  CaL  92. 

[g]  In  proceedings  in  voluntary  insolvency 
under  act  of  1852,  page  69.  creditors  are 
entitled  to  thirty  days'  notice  of  a  meeting 
of  creditors,  to  be  computed  from  the  Srst 
day  of  publication  of  notice,  and  not  thirty 
days  after  the  last  publication. — Wilson  t. 
His  Creditors,  S5  Cal.  476. 

[h]  Where  a  petition  in  insolvency  was 
filed  on  October  28th,  and  the  court  made  an 
order  to  show  cause,  etc.,  and  the  clerk  is- 
sued the  proper  notice  to  creditors  to  appear 
on  the  first  day  of  December,  and  the  first 
publication  was  made  on  November  Ist,  the 
notice  is  sufi&eient. — Wilson' t.  His  Creditors, 

65  CaL  478. 

[i]  Under  the  law-  requiring  a  notice  to 
creditors  in  an  insolvency  proceeding  to  be 
published  ' '  at  least  once  a  week  for  four 
successive  weeks,"  the  four  publications  must 
be  shown  affirmatively  to  have  been  made  at 
intervals  of  not  more  than  seven  days. — ^Her- 
mandez  v.  His  Creditors,  57  Cal.  333. 

[j]  The  statute  does  not  direct  that  judge 
shall  name  the  paper  in  which  the  notice  to 
creditors  is  to  be  published. — Steele  r.  His 
Creditors,  58  Cal.  244. 

[k]  Statute  relating  to  making  of  order  for 
meeting  of  creditors  of  an  insolvent,  and 

Providing  for  publication  of  notice  thereof, 
oes  not  require  the  judge  to  name  the  paper 
in  which  publication  shall  be  made;  and 
therefore,  where  publication  was  made  in  the 
"Woodland  Daily  Democrat,"  it  is  not  error, 
though  the  order  directed  publication  to  be 
made  in  the  Woodland  Demoerat  "—Steele 
T.  His  Creditors,  58  Cal.  244. 

fl]  An  order  made  May  21st  for  a  meeting 
of  creditors  of  an  insolvent  on  June  23d  di- 
recting notice  to  be  published  once  a  week 
for  four  weeks  is  satisfied  by  publication  on 
the  23d  and  30th  of  May  and  the  6th  and 
13th  of  June.— Steele  v.  His  Creditors,  58 
Gal.  S44. 

[m]  Insolvent  Act  of  18^0  authorizes  a  ser- 
vice of  notice  to  creditors  by  mail  or  person, 
and  either  is  sufficient. — Pomeroy  t.  Gregory, 

66  Gal.  574,  6  Pac  493. 

[n]  Where,  in  insolvency  proceedings,  an 
assignee  was  duly  appointed,  and  a  creditor 
appeared  in  the  proceedings,  the  fact  that 
BO  notice  was  served  on  him  does  not  pre- 
vent a  discharge  of  the  insolvent. — ^Pomeroy 
T.  Gregory,  66  Cal.  572,  6  Pac.  492. 

[o]  An  adjudication  that  a  debtor  is  an 
involuntary  insolvent  is  a  proceeding  in  rem 
as  far  as  concerns  the  status  of  the  debtor, 
and  service  of  notice  required  by  Insolvent 
Act  of  1880,  section  10,  to  creditors,  by  pab- 


Ueation,  is  sufficient. — ^Arnold  v.  Eahn,  67 
CaL  478,  8  Pac  36. 

[p]  Under  an  amendment  to  the  ^solvent 
Act  of  1852  (Stats.  1863,  p.  750),  the  county 
court,  on  the  filing  of  the  insolvent's  peti- 
tion, is  required  to  issue  notice  to  the  cred- 
itors, calling  them  to  meet  on  a  day  not  less 
than  thirty  days  thereafter.  Held,  that  each 
a  notice  issued  on  December  7th,  and  return- 
able January  6th  following,  was  sufficient. — 
Dean  v.  Grimes,  72  CaL  442,  14  Pac.  178. 

[q]  Under  Insolvency  Act  (section  7)  re- 
quiring notice  of  an  adjudication  of  insol- 
vency to  be  published  and  served,  such  notice 
is  sufficient,  though  by  a  clerical  error  a 
wrong  letter  is  used  in  the  insolvent's  name, 
the  name  being  properly  printed  in  two  other 
places. — Pope  V.  Eirchner,  77  CaL  152,  19 
Pac.  264. 

(r]  The  affidavit  Is  sufficient  if  it  states 
that  the  notices  were  addressed  to  the  cred- 
itors at  their  places  of  business,  as  stated  in 
the  schedule,  though  the  schedule  shows  their 
residences  instead  of  their  places  of  business; 
as,  in  the  absence  of  proof  to  the  contrary, 
after  granting  the  discharge,  the  places  of 
business  and  residence  will  be  presumed  the 
same.— Pope  v.  Kirohner,  77  Cal.  152,  19  Pac. 
264. 

[s]  Defects  in  affidavit  of  deposit  in  post- 
office  of  copy  of  adjudication  of  insolvency 
herein  held  not  to  vitiate  discharge.— -Pope 
T.  Kirchner,  77  Cal.  153,  154,  19  Pac.  264. 

[t]  A  slight  mistake  in  the  spelling  of  a 
creditor's  name,  as  the  use  of  a  "c"  for  an 
"e, "  will  not  vitiate  the  affidavit. — Pope  T. 
Kirchner,  77  CaL  152,  19  Pac  264. 


%  17.    Order  to  Show  Oansa. 

[a]  An  order  of  the  county  judge  in  an  in- 
solvent proceeding  directed  the  clerk  to  is- 
sue an  order  "directing  the  creditors  of  said 
insolvent  to  be  and  appear  before  me  in 
chambers  at,"  etc.,  on,  etc.,  "to  show  cause 
why  the  said  insolvent  should  not  be  dis- 
charged from  his  debts,  in  pursuance  of  the 
insolvent  law,"  etc.,  "and  likewise  make  an 
assignment  of  his  estate  for  the  benefit  of  his 
creditors,  under,"  etc.  Held,  that  it  was  a 
substantial  compliance  with  sections  5  and  8 
of  the  Insolvent  Act.— Flint  T.  Wilson,  36 
Cal.  24. 

[b]  Under  the  Insolvent  Act  of  1852  (sec- 
tion 5),  providing  that  petition  and  schedule 
shall  be  presented  to  the  judge  on  order  to 
show  cause  made  before  or  at  the  time  when 
the  papers  are  filed,  where  it  appears  that 
the  papers  were  presented  to  the  judge  and 
order  filed  on  the  27th,  but  the  order  to  show 
cause  was  made  on  the  26th,  the  proceeding 
was  void. — ^Hastings  v.  Cunningham,  39  Cal. 
137. 

[cl  Where  the  petition  of  an  insolvent  was 
dated,  sworn  to,  and  filed  on  May  26,  1S79, 
and  the  order  for  creditors  to  show  cause  was 
indoned  filed  on  the  muim  day,  and  purported 
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to  hav«  been  made  upon  remdtng  the  petition, 
bat  was  dated  February  27,  1879,  the  error 
was  of  BQch  a  character  that  it  could  be  cor- 
rected hy  the  record. — Smit^  ▼.  His  Creditors, 
69  Cal.  267. 

[d]  Cleri4>al  error  appearing  on  taee  of  pnb- 
liehed  order  of  adjudieation  in  insolTeney, 
does  not  vitiate  publication. — Peps  T.  Kirch- 
ner,  77  CaL  153,  19  Pae.  2U. 

§  18.   Petltioo. 

[a]  Petition  in  inaolveneT-  mnst  state  name 
of  each  creditor,  if  knonn,  and,  if  unknown, 
such  fact  must  be  stated. — McAllistez  t. 

Strode,  7  Cal.  428. 

[b]  Applications  for  the  benefit  of  the  In- 
solvent Act  by^  a  flriQ  must  show  a  surrender 
of  all  the  applicants'  property,  not  merely  of 
jgjTtnership  property. — ^M^er  t.  Kohlman,  8 

[c]  On  a  petition  for  discharge  from  his 
debts  under  the  Insolvent  Act,  it  is  not  acces- 
sary for  tfae  petitioner  to  allege  that  his  debts 
were  created  in  this  state. — Sharp  t.  His 
Creditors,  10  Cal.  418. 

[d]  Petition  need  not  aver  that  debta  were 
not  fiduciary,  etc.,  so  as  to  show  that  peti- 
tion is  not  within  the  thirtieth  section  of  the 
Insolvent  Act. — Brewster  t.  Ludekins,  19  Gal. 
162. 

[e]  It  is  ao  objection  to  insolvency  pro- 
ceedings that  the  petition  is  addressed  to 
"the  eonrt,  and  not  to  the  judge."  The 
court  has  jurisdiction  of  the  matter,  and  the 
words  "judge"  and  "court"  are  in  this  and 
other  places  used  as  convertible  terms. — ^Brew- 
ster T.  Imdekins,  19  Cal.  162. 

[f]  Insolvent's  petition  may  be  signed  by 
an  attorney.  The  signature  of  the  insolvent 
is  not  requisite.  The  thirty-third  section  of 
the  statute  (Wood's  Digest,  497)  does  not 
touch  this  point. — ^Brewster  t.  Ludekins,  19 
Cal.  168. 

[g]  If  insolvent  wishes  to  be  discharged 
from  debts  not  described,  or  imperfectly  de- 
scribed in  his  schedule,  he  must  so  state  in 
his  petition. — Wilson  His  Creditors,  32  Cal. 
406. 

[h]  Petition  of  insolvent  need  not  be  veri- 
fied.— Wilson  T.  His  Creditors,  32  CaL  406. 

fi]  A  petition  in  insolvency  may  be  ad- 
dressed to  the  court  or  the  judge  thereof, 
and  may  be  entitled  as  being  in  the  matter  of 
the  application  of  the  insolvent  to  be  dis- 
charged from  his  debts,  though  not  necessa- 
rily 80.  It  may  be  brief,  and  refer  to  the 
schedule. — Wilson  v.  His  Creditors,  32  Cal. 
406. 

[j]  Petition  must  aver  insolvency,  residence 
for  six  months,  nature  of  business,  cause  of 
losses,  desire  for  discharge,  and  that  debts 
are  as  fully  describpd  as  possible. — Wilson  T. 
His  Creditors,  32  Cal.  406. 


[k]  It  is  not  necessary  that  the  petition 
should  allege  a  residence  by  the  insolvent 
in  the  county  in  which  the  proceedings  were 
instituted  during  the  six  months  next  pre- 
ceding the  filing  of  the  petition,  in  order  to 
clothe  the  judge  or  court  with  jurisdiction 
in  the  premises. — ^Barrett  r,  Carney,  33  Cal. 
S30. 

[1]  Where  a  petition  in  insolvency  averred 
that  the  petitioner  was,  "and  for  about  ten 
years  past  has  been,  a  citizen  of  Placer 
county,  state  of  California,  and  has  been 
mostly  engaged  in  ranching  and  stock-raising 
in  said  county, ' '  it  was  held  that  the  petition 
substantially  showed  the  jurisdictional  fact 
of  residence  of  the  petitioner  in  said  county 
for  at  least  six  months  preceding  the  time  of 
filing  said  petition. — ^Langenour  t.  French,  34 
Cal.  92. 

[m]  Where  a  petitioner  in  insolvency  shows 
in  his  petition  that  he  Itas  no  property  to 
surrender,  or  he  having  had  the  benefits  of 
the  Insolvent  Act  within  one  year  next  pre- 
ceding, the  appraised  value  of  his  property 
exhibited  in  his  schedule  does  not  amount  to 
more  than  one-third  of  his  debts,  held,  that 
the  fact  to  be  proved  by  the  affidavits  of 
two  disinterested  and  credible  witnesses,  that 
the  insolvent  has  really  experienced  the  losses 
by  him  stated,  etc.,  as  required  by  the  thirty^ 
sixth  section  of  the  act,  is  not  jurisdictional, 
but  belongs  to  the  procedure  within  the  ju- 
risdiction, and  cannot  arise  until  the  final 
hearing  nor  is  it  required  that  said  affidavit 
should  be  filed  or  made  part  of  the  record.— 
Langenour  v.  French,  34  Cal.  92. 

[n]  Assignment,  when  properly  made,  takes 
effect  by  relation  at  the  time  the  petition  is 
filed,  and  the  order  staying  proceeding  is 
made. — Hastings  v.  Cunningham,  39  CaL  137. 

[o]  An  allegation  in  a  petition  in  insol- 
venev  held  to  suRioiently  show  that  certain 
debts  were  due. — Seattle  Coal  Co.  v.  Thomas, 
67  CaL  197. 

[p]  Insolvency  Act  of  1880,  which  requires 
the  verification  of  pleadings,  held  to  apply 
to  pleadinya  filed  after  the  passage  of  the  act 
in  proceedings  begun  under  act  of  1852, 
which  did  not  require  their  verification. — 
Stnieven  v.  His  Creditors,  62  Cal.  45. 

[q]  Although  a  petition  in  insolvency  by 
partners  does  not  directly  allege  that  the 
iictitionera  are  partners,  the  absence  of  such 
direct  allefrntion  is  not  jurisdictional  where 
the  fact  sufficiently  appears  that  they  are 
partners,  taking  the  petition  as  a  whole. — 
Matter  of  Bamazzina,  110  CaL  488,  42  Pae. 
970. 

[r]  TTnder  Insolvent  Aet  vt  1880  (Append. 
Code  Civ.  Proc.)  section  8,  which  provides 
that  one  owing  over  three  hundred  dollars 
may  file  a  petition  for  discharge  from,  his 
debts  in  a  county  where  he  has  resided  the 
six  months  preceding  the  filing,  and  provides 
that,  in  the  petition,  the  petitioner  shall  "set 
forth  his  place  of  residence,"  a  petition  need 
not  allege  that  the  petitioner  resided  in  the 
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county  where  the  petition  was  filed  the  six 
months  preceding  the  filing  thereof. — Thomas 
T.  Mahlman,  111  Cal.  646,  44  Pac.  327. 

[s]  Fact  that  petition  of  insolvent  debtor 
Bhows  an  excess  of  estimate  of  assets  over 
liabilities  is  not  inconsistent  with  a  state 
of  insolvency;  and  it  is  sufficient  that  the 
petition  alleges  that  the  debtor  is  unable 
to  pay  his  debts,  in  order  to  invoke  the 
jurisdiction  of  the  court,  though  such  allega- 
tion  may  be  controverted  by  the  creditors 
or  any  of  them,  and  if  put  in  issue  it  must 
be  established  by  the  debtor  as  a  fact. — Mat* 
ter  of  Chope,  112  Cal.  630,  44  Pac.  1066. 

[t]  A  petition  in  insolvency  need  not  con- 
clude with  a  formal  prayer  for  the  debtor's 
discharge;  but  it  is  sufficient  if  it  contains 
an  averment  that  the  petitioner  desires  to  be 
discharged  from  his  debts  and  liabilities. — 
Matter  of  Chope,  112  Cal.  630,  44  Pac.  1066. 

[a]  The  insolvency  law,  section  2  (Stats. 
1895,  p.  131,  c.  143),  provides  that  an  in- 
solvent debtor  owing  more  than  three  hundred 
dollars  may  petition  the  superior  court  of  the 
county  in  which  he  has  resided  for  six  months 
next  preceding  for  a  discharge  from  his  debts 
as  a  voluntary  insolvent,  and  section  40 
makes  the  provisions  of  the  law  applicable 
to  corporations.  Held,  that  the  petition  of 
a  corporation  in  voluntary  insolvency  must 
show  .on  the  face  that  the  application  is  made 
to  the  superior  court  of  the  county  in  which 
the  petitioner  has  resided  the  statutory  time. 
Kevstone  Driller  Co.  t.  Superior  Court  of 
City  and  County  of  San  Francisco,  188  CaL 
-  738,  72  Pac.  398. 

Pw  AuTHOBims  nov  Otheb.Btatkb: 
See  28  Cent  Dig.,  eols.  82-86,  S8  24,  25. 

§  19.   Opposition  to  Petltl<m  and  Fzo- 

ceodings  Thereon. 

[a]  Under  the  act  relating  to  insolvent 

debtors,  creditors  are  entitled  to  at  least 
thirty  days  from  the  date  of  the  first  publica- 
tion of  the  notice  in  which  to  appear  before 
the  court,  and  show  cause  why  the  prayer  of 
the  petitioner  should  not  be  granted;  and  the 
court  has  no  power  to  appoint  asaignees,  or 
to  take  any  step  in  the  proceedings,  until 
after  the  creditors  have  been  made  parties  by 
a  knowledge  on  their  part  of  what  was  on 
foot  ranging  through  a  period  of  thirty  days, 
and  arrived  at  through  a  publication  of 
twenty-eight  days,  considered  as  a  meana^ — 
McDonald  v.  Katz,  31  CaL  167. 

[b]  Where  it  in  claimed  that  an  insolvent's 
statement  is  not  sufficiently  definite  as  to 
his  losses,  his  estate,  and  his  debts,  the  proper 
mode  to  reach  sueh  defect  is  by  a  charge 
of  fraud,  and  an  examination  of  the  insolvent 
under  oath,  and  not  by  a  demurrer  to  hie 
petition  and  schedule,  and  a  motion  for  a 
rule  for  him  to  amend.— Wilson  T.  His  Oed- 
itors,  32  Cal.  406. 

[c]  Where  an  insolvent  flies  a  petition  in 
insolveneyf  it  if  no  objection  to  the  appoint- 


ment of  an  assignee  that  the  only  testimony 
as  to  the  insolvency  was  that  of  a  creditor, 
who  was  the  insolvent 's  son  in  law. — Chinette 
Conklin,  105  Cal.  465,  38  Pac.  1107. 

[d]  The  fact  that  the  creditor  who  appealed 
from  the  adjudication  of  insolvency  made 
claim  and  proof  of  his  debt  in  the  superior 
court  does  not  estop  him  to  pursue  his  ap- 
peal.—Matter  of  Chope,  112  CaL  630,  44  Pac. 
1066. 

§  20.   Answer  to  OmoBltloiL 

[a]  Insolvency  Aet  of  1853  under  which  the 
proceedings  were  commenced  did  not  require 

the  answer  of  the  petitioner  to  the  opposi- 
tion of  a  creditor  to  be  verified.  Prior  to 
the  filing  of  the  answer  to  the  opposition 
the  Insolvency  Act  of  1880,  which  requires 
the  verification  of  the  pleadings,  had  gone 
into  effect.  Held,  the  answer  to  the  opposi- 
tion should  have  been  verified. — Strueven  T. 
Hia  Creditors,  62  CaL  45. 

{  21.    AdJndlcattoD,  Atkaek  ZluEeon 

and  Setting  Aside. 

[a]  Proceedings  in  involuntary  insolvency 
cannot  be  collaterally  attacked  if  the  court 
had  jurisdiction  thereof. — Luhrs  v.  Kelly,  67 
Cal.  289,  7  Pae.  696. 

[b]  Where  an  insolvent  debtor  flies  n  peti- 
tion in  insolvency,  a  court  of  equity  cannot 
set  aside  the  adjudication  in  insolvency,  nor 
dismiss  the  proceedings. — ^Pebrson  v.  Hew- 
itt, 79  CaL  594,  21  Pae.  950. 

TCtt  ACTHOBITtBS  FROU  OXHEB  STATES: 

See  28  Cent.  Dig.,  eoL  87,  8  28. 

I  22.  Dmlnntuy  Proeeadlngi— UuolTenejr 
of  Debtor. 

[a]  A  party  whose  assets  are  forty  per  cent 
above  his  liabilities  cannot  be  considered 
insolvent. — Hunt  v.  His  Creditors,  9  Cal.  45. 

[b]  Trader  is  insolvent  when  he  is  not  in 
condition  to  meet  his  engagements  or  pay  his 
debts  in  the  usual  and  ordinary  coune  of 
business;  but  he  is  not  so  merely  because  his 
assets,  at  a  given  date  may  not  satisfy  all 
the  demands  against  him,  due  and  to  become 
due.— Bell  v.  ElUs,  33  Cal.  620. 

[e]  The  goodwill  of  a  trade  is  a  part  of 
the  partnership  property;  it  adds  much  to 
the  value  of  the  premises  and  stock,  and, 
when  the  same  are  decreed  to  be  sold,  will 
accompany  the  sale.  It  adds  to  the  profit, 
and  contributes  to  the  means  of  meeting  the 
engagements  of  the  concern  as  they  accrue, 
and  is  to  be  taken  into  ncconnt  in  deterndn- 
ing  whether  at  a  given  date  the  parties  con- 
ducting the  business  are  solvent. — ^Bell 
Ellis,  33  Cal.  620. 

[d]  Debtor  is  insolvent  when  he  ia  unable 
to  pay  his  debts  from  his  own  means  as  tbey 
become  due. — Washburn  T.  Huntington,  78 
Cal.  576,  21  Pac.  305. 
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{e]  Debtor  it  sot  insolveat  if  he  haa  eaffi- 
cient  resources  to  pay  hia  debts  as  they  be- 
come due  in  ordinary  course  of  business, 
.though  he  may  not  have  sufficient  money  on 
hand  to  meet  them  or  to  pay  particular  debt 
in  money  when  due. — Sacry  v.  Lobree,  84  CaL 
48,  49,  23  Pac.  1088. 

[f  ]  Debtor  is  insolvent  when  he  is  unable  to 
pay  his  debts  from'  his  own  means  or  resources 
as  they  become  due.— Saeiy  t.  Lobree.  84  Cal. 
48,  23  Pae.  1088. 

[g]  One  is  an  insolvent,  thongh  his  assets 
in  value  exceed  the  amount  of  his  liabilities, 
when  he  is  unable  to  pay  his  debts  as  they 
become  due  from  his  own  means. — Rftwifiyfjffa 
In  re,  110  CaL  488,  42  Pac  970. 

[h]  "Meant"  from  which  debts  are  to  be 
paid  need  not  exist  in  this  state.— Cook  t. 
Coekins,  117  Cal.  165,  48  Pac.  1025. 

Fob  AoTHOBmis  nou  Othkb  Statss: 
See  28  Cent  Big.,  cols.  38-41,  S  29. 

§  28.   BrMenee  of  fiunlTancy. 

[a]  Betum  of  nulla  bona  on  execution  Is 
only  one  mode  of  proving  insolvency.  Any 
other  competent  proof  would  be  sufficient.— 
Walker  t.  Sedgwick,  8  CaL  398. 

[b]  Evidence  that  a  debtor,  when  called  on 
to  pay  his  notes  when  due,  replied  that  he 
was  unable  to  pay  them;  that  he  had  tried 
to  raise  the  money,  but  could  not — ^warrants 
a  finding  that  he  was  insolvent. — Clarke  t. 
Mott  (Cal.),  33  Pac  884. 

[e]  Statement  .of  debtor  as  to  inability  to 
pay  his  debts  is  admissible  to  prove  insol- 
vency.— Washburn  t.  Huntington,  78  Cal. 
575,  21  Pae.  306. 

I  24,    Parties  to  Proceedings  Against 

Corporation. 

[a]  In  an  insolvency  proceeding  against  a 
corporation,  neither  the  president,  the  secre- 
tary, the  individual  directors,  nor  the  stock- 
holders are  parties;  nor  does  the  president 
become  a  party  by  verifying  the  pleadings.— 
Hollis,  Ex  parte,  59  CaL  405. 

I  26.   Who  mar  UutitDte  PxoeeedtDgi. 

[a]  Insolvency  proceedings  cannot  be  in- 
stituted by  assignees  ef  nonresident  creditors 
without  consideration. — ^Banm,  In  re,  08  CaL 
239,  9  Pac  90. 

[b]  It  seems  that  assignment  for  value  by 
nonresident  e^reditor  will  not  authorize  as- 
signee to  institute  involuntary  proceedings.— 
Baum,  In  re,  68  CaL  239,  9  Pac  90. 

[c]  A  creditor  who  may  file  a  petition  for 
involuntary  insolvency  Is  one  whose  debt  is 

grovable  under  the  act. — Dennery,  In  re,  89 
al.  101,  26  Pac  639. 

[d]  A  partnership  doing  business  in  the 
state,  three  of  whose  members  are  loddenta 


of  the  state,  though  the  other  is  a  non- 
resident, is  a  resident  of  the  state,  within 
the  meaning  of  the  Insolvent  Act  of  1880, 
providing  for  declaring  a  debtor  insolvent  on 
petition  of  five  or  more  creditors,  "residents" 
of  the  state.- Dennery,  In  re,  89  Cal.  101,  26 
Pac  689. 

[e]  A  proceeding  under  the  Insolvent  Act 
to  declare  a  debtor  insolvent  is  a  special  pro- 
ceeding, and  not  an  action,  within  the  mean- 
ing of  Civil  Code,  sections  2466,  2468,  re- 
quiring partnerships  doing  business  in  the 
state,  under  a  designation  not  showing  the 
names  of  the  partners,  to  file  a  certificate 
with  the  clerk,  etc.,  before  they  shall  be  al- 
lowed to  maintain  "an  action." — Dennery, 
In  re,  89  CaL  101,  26  Pac  639. 

Fob  AnTHOBims  nou  Oxhbb  States: 
See  28  Cent.  Dig.,  cols.  46-48,  |  36. 

8  26.    Number  nt  Oieditors  Necesearsr 

to  Bring  Proceedings. 

S&]  A  petition  of  the  creditors  of  an  in- 
vent  debtor  must  show  that  they  are,  at 
least  to  the  number  of  five,  creditors  of  the 
alleged  iuBoIvent,  and  creditors  to  the  amount 
of  five  hundred  dollars,  and,  if  they  fail  to 
do  80,  the  proceeding  must  fail;  and  the 
petition  cannot  be  amended  by  bringing  in 
new  creditors,  without  the  institution  of  a 
new  proceeding,  subject  to  the  provisions 
of  the  statute  in  reference  to  citation,  bond, 
etc — ^Anderson  v.  Superior  Court  of  Lassen 
County,  122  CaL  216,  54  Pac.  829. 

¥fx  AuTHonmis  raou  Otheb  SxAns: 
See  28  Cent.  Dig.,  coL  48,  S  36. 

§  27.   Petition  and  FUmg  and  Presenta- 
tion Thereof. 

[a]  Since  the  provisions  of  the  statute  con- 
cerning insolvent  debtors  prescribing  the 
facts  to  be  stated  in  the  petition  does  not 
include  the  fact  of  a  six  months '  residence  in 
the  county,  it  is  competent  to  inform  the 
court  of  this  fact  in  some  other  mode.  (On 
petition  for  rehearing.) — Barrett  v.  Carney, 
33  Cal.  630. 

[b]  Petition  and  schedule  not  properly  v«ri- 
fied  give  no  jurisdiction, — Balur  v.  Everhart, 
65  CaL  27,  2  Pac  495. 

[c]  Petition  in  involuntary  insolvency  under 
act  of  1880,  describing  petitioning  creditors 
by  firm  names  is  sufficient. — ^Bnssell,  In  re,  70 
Cal.  133,  11  Pac  622. 

[d]  Petition  must  show  that  at  least  Ave 
petitioners  are  ereditors.— Bnssell,  ^  re,  70 
Cal.  134,  11  Pac.  622. 

[e]  Petition  should  state  facta  showing  in- 
debtedness with  same  fullness  and  certainty 
as  in  complaint  in  action  to  recover  it. — Bus- 
aeU,  In  re,  70  Cal.  134,  11  Pac  622. 

[f]  Where,  in  a  petition,  different  creditors 
have  joined,  having  several  debts,  and  ar« 
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required  to  join  in  the  Terifieationf  Bome  of 
the  matters  must  aeeeesarily  be  stated  upon 
information  and  belief,  and  that  form  of 
verification  is  proper,  although  there  are  no 
allegations  in  the  petition  which  are  stated 
to  be  upon  information  and  belief.— Wright 
T.  Cohn,  88  CaL  328,  26  Pae.  600. 

[g]  Verification  of  petition  in  usual  form 
for  verification  of  pleading,  including  matter* 
secessarily  stated  on  information  and  belief, 
is  sufficient.— Wright  t.  Cohn,  88  OaL  332,  26 
Pae.  600. 

[fa]  Petition  for  adjudication  of  insolvency 
of  firm,  pleading  partnership  indebtedness  in 
ordinary  form,  is  sufficient. — Wright  t.  Cohn, 
88  Cal.  332,  26  Pae.  600. 

[i]  It  ia  not  neeessarj  that  the  petition 
in  insolvency  proceedinge  state  the  names 
of  the  members  of  the  firms  signing  the  same 
as  creditors. — Denaery,  In  re,  80  Cal.  101,  26 
Pac.  639. 

[j]  Under  Insolvent  Act  of  1880,  section  8, 
providing  that  an  adjudication  of  insolvency 
may  be  made  on  the  petition  of  five  or  more 
creditors,  whose  debts  amount  in  the  aggre- 
gate to  not  less  than  five  hundred  dollars,  a 
petition  setting  forth  that  the  demand  is 
for  a  certain  sum,  and  accrued  for  goods  sold 
and  delivered  at  a  certain  place  by  petitioners 
to  respondent,  within  one  year  last  past,  at 
his  request,  sufficiently  states  the  debt. — Den* 
nery.  In  re,  89  CaL  101,  26  Pae.  639. 

[k]  A  petition  hj  creditors  against  aa  in- 
solvent debtor  sufaeiently  states  a  canse  of 
action,  when  it  shows  that  all  the  creditors 
were  residents  of  the  atate  of  California, 
that  the  demands  are  due  and  accrued  in 
this  state,  and  states  the  nature  and  amount 
of  their  several  demands,  and  the  other  facts 
required  by  section  8  of  the  Insolvent  Act. — 
Close,  In  re,  106  Cal.  574,  39  Pac.  1067. 

[1]  Insolvency  Act  of  1880,  section  8,  pro- 
vides that  a  petition  by  creditors  to  have 
their  debtor  adjudged  insolvent  must  set 
forth  that  he  has  made  an  assignment  or 
transfer  of  his  property  with  intent  to  de- 
fraud his  creditors,  or,  in  contemplation  of 
insolvency,  has  made  any  payment  or  trans- 
fer of  his  property.  Held,  that  a  petition  is 
sufficient  which  states  that  a  debtor  has  made 
a  transfer  of  his  property  to  a  certain  person 
with  intent  to  defraud  his  creditors,  and  that 
in  contemplation  of  insolvency  be  has  made 
a  transfer  of  his  property  to  such  person, 
with  the  circumstaneea  of  time,  place,  and 
general  description  of  the  property  sold. — 
Patton,  In  re,  110  Cal.  33,  42  Pac.  459. 

[m]  The  fact  that  it  appears  from  the  pe- 
tition that  the  valuation  of  the  partners^tiip 
assets  exceed  the  liabilities  of  the  partnership 
does  not  prove  the  solvency  of  the  eopartners 
at  the  time  of  the  filing  of  the  petition;  and 
where  the  petition  disclosfs  that  the  partners 
individually  are  hopelessly  insolvent  and  un- 
able to  pay  the  debts  and  liabilities  of  the 
partnership,  the  petition  sufficiently  discloses 
insolvent^  within  the  purview  of  the  Insol- 


vent Act. — ^Bamazzina,  In  r«,  110  Cal.  488,  4S 

Pac.  970. 

[n]  Void  petition  cannot  be  amended  nnder^ 
■eetion  9  of  Insolvent  Act. — Visalia  Water* 
Co.,  In  re,  119  Cal.  563,  51  Pac.  850. 

[o]  Verification  is  jurisdiction  requisite  te 
petition  in  involuntary  insolvency. — Visalia 
Water  Co.,  In  re,  119  Cal..  563,  51  Pac  850. 

[p]  Acts  of  1895,  ^age  134,  allowing  an 
amendment  of  a  petition  to  declare  a  debtor 
an  insolvent,  does  not  anthorize  a  petition 
commenced  by  less  than  five  creditors,  or  by 
creditors  whose  claims  are  less  than  five 
hundred  dollan,  as  the  statute  requires  ia 
such  cases,  to  be  amended  so  as  to  bring  in 
the  requisite  number  of  creditors,  or  so  as 
to  increase  the  amount  to  a  sum  sufficient 
to  sustain  jurisdiction. — Anderson  t.  Suporior 
Court  of  Lassen  County,  122  Cal.  216,  54  Pac 
829. 

[q]  A  petition  of  creditors  in  involuntary 
insolvency  against  the  members  of  a  part- 
nership, which  alleges  that  the  debtors  made 
a  transfer  of  their  estate,  with  intent  to  de- 
fraud their  creditors,  and  that  in  contem- 
plation of  insolvency  they  have  made  a  pay- 
ment and  transfer  of  their  estate,  without 
stating  that  the  first  alleged  transfer  was 
made ''being  insolvent,'*  or  that  the  debtors 
are  insolvent,  or  stating  any  time  when  they 
made  any  payment  or  transfer,  or  to  whom 
it  was  made,  or  what  property  was  trans- 
ferred, is  insufficient,  both  upon  general  and 
special  demurrer,  and  cannot  sustain  an  ad- 
judication of  insolvency. — Matter  of  Mealy, 
127  Cal.  103,  59  Pac.  313. 

[r]  Under  Statutes  of  1895,  psge  131,  sec- 
tion 9,  providing  that  an  adjudication  of  in- 
solvency  may  be  made,  on  petition  of  credi- 
tors, when  a  debtor,  "in  contemplation  of 
insolvency,  has  made  any  payment,  ....  or 
transfer  of  bis  property  with  intent  to  de- 
lay, defraud,  or  hinder  his  creditors,"  a  com- 
plaint alleging  that  debtors,  "in  contempla- 
tion of  insolvency,  have  made  a  payment,  and 
transfer  of  their  property,"  with  such  intent, 
but  failing  to  State  when  and  to  whom  such 
payment  and  transfer  were  made,  does  not 
state  a  cause  of  action. — Mealy,  In  re,  127 
CaL  103,  59  Pac.  313. 

[s]  An  amended  petition  to  adjudge  a  per- 
son insolvent  must  be  verified  by  three  of 
the  original  creditors. — Whipjlde,  In  re,  129 
Cal.  426,  62  Pac.  65. 

[t]  Where  the  claim  of  one  of  five  peti- 
tioners to  adjudge  a  debtor  insolvent  was . 
paid  before  the  petition  was  filed,  the  peti- 
tion gave  the  court  no  jurisdiction  over  the 
iuBolv  en  t.— Whipple,  In  re,  129  Cal.  426,  62 
Pac.  65. 

Fob  AuTHOBinBS  raou  Other  States: 
See  28  Cent.  Pig.,  oois.  48-51,  }  38. 

§  28.   Objectloni  to  Petition. 

[a]  Objections  to  sufficiency  of  petition  can- 
not be  made  on  collateral  attack. — Mogk  t. 
I'eterson,  75  CaL  498,  499,  17  Pac.  446. 
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[b]  A  defmdsnt  la  jSToliintaty  imolveneji 
who  first  ai^ears  after  the  amendment  of 
the  petition  hj  adding  the  namei  of  new 

creditors,  upon  which  no  citation  was  issued, 
and  movea  to  strike  out  the  amended  petition 
and  parts  thereof,  on  grounds  not  including 
a  want  of  jarisdiction  of  his  person,  makes 
a  general  appearance,  notwithstanding  an  ex- 
press statement  in  the  motion  to  the  con- 
trary, and  an  express  reservation  of  bis 
"right  to  be  brought  into  court  by  the  issue 
of  regular  process." — Clarke,  In  re,  125  CaL 
388,  58  Pac.  22. 

Fob  AuTHoums  Faou  Omn  Statui 
See  28  Cent.  Dig.,  eoL  S3,  (  4^ 

§  29.  —  Notice  to  Oredltors. 

[a]  In  a  case  of  involuntary  insolvency 
there  is  no  provision  tor  serving  any  no- 
tice on  the  creditors  who  are  the  moving  par- 
ties in  the  proceeding,  and  jurisdiction  to  ap- 
point the  assignee  is  acquired  by  the  service 
upon  the  debtor  of  the  creditors'  petition 
and  order  ef  the  eonrt. — Ohleyer  t.  Bunca 
(Cal.),  8  Pae.  105. 

Fob  AcTHoarms  Fboh  Othib  Statbs: 
See  28  Cent  Dig.,  cola.  52,  53,  S  48. 

§  30.   Secnrlty. 

[a]  Statutes  of  1880,  eh^ter  87  (Insolvency 
Act),  section  8,  prox.aes  that  a  petition  in 
insolvency  "shall  be  accompanied  by  a  bond, 
with  two  sureties,"  in  a  certain  sum.  Held, 
that  a  failure  to  file  such  bond  was  not 

J  jurisdictional. — Creditors  v.  Consumers'  Lum- 
ber Co.,  98  Cal.  318,  33  Pac.  196. 

[b]  Insolvency  Act  contemplates  filing  of 
bond  with  two  sureties  and  all  petitioning 
creditors  as  principals.— V  isalia  Water  Co.,  In 
re,  19  Cal.  663,  51  Pac.  S5». 

[e]  Bond  accompanying  petition  in  insol- 
vency covers  only  the  costs  and  damages 
sustained  by  the  filing  of  that  petition,  with 
sach  proper  amendments  as  may  have  been 
made  thereto,  but  does  not  cover  costs  and 
damafjea  sustained  by  reason  of  the  filing  of 
a  petition  by  other  creditors  in  a  new  pro- 
ceeding.— ^Anderson  v.  Superior  Court  of  Las- 
sen County,  122  Cal.  216,  54  Pac.  829. 

Fob  AuTHOBrms  Faoif  Othbb  Statbsi 
See  28  Cent.  Dig.,  col  52,  S  40. 

§  31.   Bearing  and  Detenalnatlon. 

[a]  Fact  that  the  court  was  adjourned, 
thongh  not  for  the  term,  at  the  time  set  for 
the  hearing  of  objections  of  creditors,  and 
that  the  hearing  took  place  before  the  judge, 
is  no  objection  to  the  regularity  of  the  pro- 
ceedings under  the  statute. — Clarke  v.  Bay, 
6  Cal.  600. 

[b]  Under  the  Insolvency  Act  of  1852.  and 
the  supplementary  act  of  1876,  the  petitioner 
who  applies  to  be  discharged  from  his  debts 


is  adjudged  an  insolvent  (within  the  meaning 
of  the  6th  section  of  the  ^tter  act)  when  the 
order  Is  made  for  a  meeting  of  ereditore. — 
Cerf  V.  Oaks,  59  Cal.  132. 

[e]  Where,  on  petition  of  creditors,  the  court 
orders  a  person  to  show  cause  why  he  should 
not  be  adjudged  insolvent,  and  the  person 
appears  with  attorney,  the  court  has  juris- 
diction to  adjudge  him  inaolvent,  without 
waiting  for  a  meeting  of  creditors. — ^Lyon 
T.  Crosby,  64  Cal.  34,  27  Pac  786. 

[d]  Where  petition  in  involuntary  insol- 
vency alleged  a  sale  to  have  been  made  by 
the  defendant,  being  insolvent,  with  intent 
to  delay,  defraud,  and  hinder  his  creditors, 
and  a  payment  made  by  him  in  contempla- 
tion of  insolvency,  actual  fraud  is  neceasimty 
involved  in  both  of  the  charges,  and,  upon 
a  trial  by  jury  of  issues  joined  thereupon,  an 
instruction  that  the  question  involved  ia  one 
■of  legal  fraud  npon  the  insolvency  law, 
rather  than  fraud  in  fact  or  fraud  upon  the 
creditors,  is  properly  refused. — Strock,  In  re, 
128  CaL  658,  61  Pae.  282. 

Fob  Authobitibs  Fbok  Othxb  Waves'. 
See  28  Cent.  Vig.,  cols.  68,  64,  {  40. 

{  32.   Oortl. 

[a]  A  debtor  whose  petition  therefor  does 
not  show  the  nature  or  value  of  his  estate 
is  not  entitled  to  an  allowance  of  his  counsel 
fees  and  expenses  in  resisting  proceedings  by 
his  creditor  to  have  him  adjudged  insolvent, 
in  the  absence  of  any  statute  authorizing 
such  an  allowance. — Cloee,  In  re,  106  CaJ. 
674,  39  Pae.  1067. 

S  33.    Dismissal  and  Kenewal  of  Pro- 

ceedings. 

[a]  Proceedings  in  insolvency  may  be  dis- 
missed for  unreasonable  delay  in  their  prose- 
cution.— Komahrens  t.  His  Creditors,  64  Cal. 
492,  3  Pac  126. 

[b]  After  ^missal  of  insolvency  proceed- 
ings for  unreasonable  delays  in  prosecution, 
the  proceedings  may  be  commenced  anew. — 
Komahrena  v.  His  Creditors,  64  CaL  492,  3 
Pac  126. 

Fob  Authobitiks  Fbom  0th kr  States: 

See  28  Cent.  Dig.,  cols.  65-61,  SS  47-66. 

§  34.   Adjudication. 

[a]  An  adjudication  of  insolvency  of  the 
debtor  has  relation  to  the  time  when  the  pe- 
tition was  filed,  and  renders  void  any  inter- 
vening transfer  or  encumbrance  of  the  prop- 
erty of  such  debtor. — State  Investment  etc. 
Co.  V.  Superior  Court,  101  CaL  135,  35  Pac 
549. 

[b]  IVtrmal  findings  of  fftcto  and  eoneln- 
sions  of  law  are  not  neeesaan'  npon  an  ad- 
judieation  of  insolvencj  and  the  adjudication 
is  complete  in  form  and  substance  if  the 
eourt  by  order  adjudgei  that  the  defendant 
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wu  insoIveBt  on  »  specified  date  prior  to 
the  filing  of  the  petition,  and  ever  since  haa 
been,  and  still  is,  insolvent;  and  the  fact 
that  it  proceeds  unnecessarily  to  add  as  a 
conclusion  of  law  that  the  defendant  was  in- 
solvent on  that  date  cannot  affect  the  suffi- 
ciency of  the  adjudication.— Clarke,  In  re,  126 
Cal.  388,  58  Pac.  22. 

[c]  The  judgment  of  an  insolvency  court, 
regular  on  its  face,  cannot  be  collaterally  at- 
tacked by  showing  that  the  signers  of  the 
insolvency  petition  were  not  actually  credi- 
tors in  the  amount  required  by  the  statute. 
Biego  T.  Poster,  125  Cal.  178,  57  Pac.  896. 

[d]  Failure  of  clerk  of  court  to  properly 
enter  an  adjudication  of  insotveney  will  not 
render  it  invalid.— Clarke,  In  re,  125  CaL 

S88,  58  Pac.  22. 

[e]  An  adjudication  of  insolToney  in  in- 
voluntary proceedings,  stating  that  all  the  al- . 
legations  of  the  creditors'  petition  are  true, 
and  that  the  debtor  was  on  a  certain  day, 
ever  since  has  been,  and  still  is,  insolvent, 
is  sufficient,  without  formal  findings. — Clarke. 
In  re,  125  Cal.  388,  S8  Pae.  22. 

[f]  Where  a  debtor  has  appeared  by  de- 
tnurring  and  answering  to  a  creditors'  pe- 
tition in  involnntary  insolvency  proceedings, 
the  want  of  the  bond  required  therein  will 
not  invalidate  an  adjudication  of  insolvency, 
when  no  specific  objection  on  that  ground 
has  been  made  until  after  such  adjudication. 
Clarke,  In  re,  125  CaL  388,  58  Pac.  22. 

Fob  AuTHOBinEB  From  Other  States: 
See  28  Cent  Dig.,  eols.  54,  55,  {  46. 

§  36.  Custody  of  Proper^. 

[a]  An  order  of  court  made  staying  all 

proceedings  against  a  petitioner  under  the 
insolvent  law  for  a  discharge  from  hia  debts 
pending  his  petition  would  not  prevent  the 
issuance  of  an  execution  on  a  judgment  ren- 
dered against  the  petitioner,  and  a  sale  of 
property  under  the  same,  ftitaln  the  time 
limited  for  the  lien  of  said  judgment. — Isaac 
T.  Swift,  10  CaL  71,  70  Am,  Dec.  698. 

[b]  The  effect  of  a  warrant  and  restraining 
order  by  the  judge  upon  a  petition  to  go 
into  insolvency  dates  from  the  making  of 
it,  and  not  merely  from  notice  or  service 
of  it  on  the  parties  to  be  restrained. — TaSts 
T.  Manlove,  14  Cal.  47,  78  Am.  Dec.  610. 

§  36.    Appointment  .and  Power  of  B«- 

ceiTers. 

[a]  The  court  has  power  to  order  a  receirer 
or  the  estate  of  an  insolvent  debtor  to  re- 
store property  to  those  entitled  to  it,  and 
from  whose  possession  the  receiver,  without 
right,  took  it. — Hulme  v.  Superior  Court  of 
City  and  County  of  San  Francisco,  63  CaL 
239. 

[b]  Under  Insolvent  Act  of  1880,  section 
63,  providing  that  tlie  court  in  which  insol- 
vency proceedings  are  pending  may  appoint  A 


receiver  before  the  election  of  an  asrignee  "in 
all  easci  where  receivers  are  appointed  by  the 
usages  of  courts  of  equity,"  the  court  may 
appoint  a  receiver  in  proceedings  in  volun- 
tary insolvency  after  the  petitioner  has  been 
declared  insolvent,  and  the  sheriff  appointed 
to  take  custody  of  his  estate  until  the  as- 
signee is  appointed. — ^Van  Boun  v.  San  Fran- 
cisco Superior  Court,  58  CaL  358. 

[c]  A  judge  at  chambers  may,  upon  an  ex 
parte  application,  appoint  a  receiver  in  an  in- 
solvency as  well  as  in  an  ordinary  proceed- 
ing.— Beal  Estate  Associates  v.  San  Fran- 
cisco Superior  Court,  60  CaL  223. 

[d]  Sheriff,  as  receiver  of  an  insolvent 
debtor,  under  the  Insolvent  Act,  is  a  mere 
custodian  of  the  property  of  the  insolvent, 
pending  the  appointment  of  the  assignee, 
and  does  not  represent  the  insolvent  debtor 
for  the  purpose  of  defending  actions,  and 
service  of  notice  upon  him  of  a  laborer's 
claim  for  wages  is  not  given  to  the  legal 
representative  of  the  insolvent. — ^Taylor  v. 
Hill,  lis  CaL  143,  14  Pae.  836,  46  Pae.  922. 

[e]  Appointment  of  receiver  of  insolvent  has 
the  effect  of  a  preliminary  injunction  to  pre- 
serve the  property. — Tibbets  t.  Cobn  A  Co., 
116  CaL  369,  48  Pac.  332. 

Fob  Authobitibs  Tbok  Othb  Statbs: 
See  28  Cent  Dig.,  eols.  66,  67,  8  60. 


UL   ASSIGNMENT,  ADMINISTRATION 
AND  DISTBIBUTION  OF  ESTATE. 

A.  Appointment  and  Tenure  of  Assignee,  §§ 

37-41. 

B.  Assignment  and  Title  and  Bights  of  A» 

signee,  gg  42-50. 

C  Preferences,  Transfers  and  Liens  Acquired 
by  Legal  Proceeding,  §§  51-63. 

D.  Administration  of  Estate,  §§  64-69. 

K  Actions  by  or  Against  Assignee  or  Be- 
ceiver,  70-81. 

F.  Claims  Against  and  Distribution  of  Es- 
tate, §§  82-87. 

O.  Accounting  and  Discharge  of  Assignee,  §§ 
88-93. 

A.   APPOINTMENT  AND  TENUBE  OF  AS- 
SIGNEE. 

KATTBE  OF  OFFICE  OF  ASSIGNEE,  1  87, 
ELECTION  BT  CI^DITOBS,  1  88. 
AFpOTNTUENT  BT  COtJBT,  |  89. 
BOND,  I  40. 

EFFECT  OF  APPOINTICBNT,  I  41. 

g  37.  Natnre  of  Ofitoe  of  Assignee. 

[a]  Assignee  in  insolvency  is  trustee  for 
creditors.— Brown  t.  3ank  of  Napa,  77  CaL 
546,  20  Pac  71. 

[b]  Assignee  is  snceesBor  in  interest  of  cred- 
itors.—Brown  T.  Bank  of  Napa,  77  CaL  648, 
20  Pac  7L 
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[e]  Assigiiee  in  iDMlrencr  ia  but  the  hRnd 
ox  the  court,  and,  thongn  elected  hj  the 
erediton,  denves  hif  powers  from  and  dis- 
ehsTges  his  duties  under  the  direction  of 
the  court,  and  is,  for  the  purposes  of  the 
proceeding,  an  officer  of  the  court. — ^Bned  T. 
Cooper,  109  Cal.  682,  84  Pac.  08. 

Fob  Authobities  Fbom  Oiheb  Statu: 
See  28  Cent.  Dig.,  eoL  61,  §  56. 

I  38.   Electloii  b7  Oredltors. 

[a]  Where  a  claim  against  an  insolvent  is 
partly  secured,  the  unsecured  portion  thereof 
may  be  voted  at  the  election  for  an  assignee. 
Widber  t.  Superior  Court  of  San  Joaquin 
County,  94  Cal.  430,  29  Pac.  870. 

[b]  Majority  in  amount  of  claims  entitled 
to  vote  prevails  in  election  of  assignee. — 
O'Neill  V.  BeynoldL  116  CaL  265,  48  Pac 
57. 

[c]  Mandamus   is  not   proper   remedy  to 

command  court  to  admit  elected  assignee  to 
office  conditionally  upon  his  giving  bond  and 
taking  oath.— O'Neill  v.  Beynol£,  116  CaL 
266,  48  Pae.  97. 

[d]  Civil  Code,  section  8449,  as  amended  in 
1895,  provides  that  at  a  meeting  of  the  ered- 
itora  of  an  insolvent  to  elect  an  assignee  in 
place  of  the  sheriff  for  the  purpose  of  voting 
thereat  the  sheriff  shall  accept  the  sworn 
statement  of  a  creditor  as  to  the  correct 
amount  of  his  claim  Held,  that  a  power  au- 
thorizing an  attorney  to  ''protect  in  every 
respect a  creditor's  interests,  and  to  do 
everything  necessary  with  reference  to  dis- 
puted claims,  authorized  the  attorney  to  make 
the  sworn  statement  of  the  demand,  and  also 
to  vote  as  the  creditor's  proxy  at  the  eleetioa 
of  the  assignee. — ^Menko  r.  Lyndon,  124  CaL 
160,  56  Pac  883. 

[e]  An  application  to  have  an  election  of 
an  assignee  for  an  insolvent  in  place  of  the 
sherifF  declared  void  need  not  allege  that  it 
is  prosecuted  for  the  Iwnefit  of  all  the  cred- 
itors.—Menke  V.  Lyndon,  124  CaL  160,  66 
Pac  883. 

[f]  Under  Civil  Code,  section  3449,  as 
amended  in  1895,  providing  that  at  a  meet- 
ing of  the  creditors  of  an  insolvent  to  elect 
an  assignee  in  place  of  the  sheriff  ^'a  ma- 
jority in  amount  of  demands  present  or  rep- 
resented by  proxy  shall  control  all  questions 
and  decisions,"  a  majority  in  amount  of  the 
demands  "voted"  is  not  sufficient  per  se. — 
Menke  v.  I^don,  124  Cal.  190,  56  Pac.  883. 

Fob  AtTTHOUTiES  Fboh  Othkb  States: 
8m  28  Cent  Dig.,  cols.  62-64,  $  58. 

I  89.  Appeliitiiu&t  by  Oonrt. 

{a]  In  an  action  brought  by  the  assignee 
an  involuntary  insolveot,  to  set  aside  a 
fraudulent  sale  of  his  personal  property,  the 
fact  that  notice  of  the  appointment  of  the 
assignee  was  given  to  creditors  is  sufficiently 


established  as  against  the  defendant  by  the 
recitals  in  the  order  appointing  him. — Onleyer 
T.  Bunee,  65  CaL  644,  4  Pae.  549. 

[b]  A  court  having  power  to  appoint  as- 
signees in  insolvency,  it  will  be  presumed 
that  it  acted  within  its  juriedietion  in  ap- 
pointing a  second,  without  any  order  appear- 
ing of  record  dischArging  the  first,  on  the 
presumption  that  on  making  a  second  order 
the  first  was  no  longer  in  force. — Freeman  r. 
Spencer,  128  Cal.  394,  60  Pac  979. 

Fob  Authoritibs  Fbou  Otheb  States: 
See  28  Cent.  Dig.,  cols.  64,  65,  S  60. 

I  40.  Bond. 

[a]  Debtor  cannot  object  to  bond  of  as- 
signee if  creditora  make  no  objection. — ^Mogk 
v.  Peterson,  75  Cal.  499,  17  Pac.  446. 

[b]  Duties  of  assignee  in  insolvency  are 
wholly  private,  and  creditors  and  debtor  are 
alone  interested  in  amount  and  sufficiency  of 
bis  bond.— Best  v.  Johnson,  78  Cal.  220,  12 
Am.  St.  Bep.  41,  20  Pac  415. 

[c]  Creditors  and  debtor  are  alone  inter- 
ested in  sufficiency  of  bond  of  the  assignee, 
and  the  admission  in  evidence  of  a  bond 
which  was  signed  by  the  sureties  only,  and 
not  by  the  assignee,  in  an  action  by  the  as- 
signee against  a  purchaser  from  the  insolvent, 
in  which  the  certified  copy  of  the  assignment 
was  introduced  in  evidence,  cannot  tte  ob- 
jected to  by  such  purchaser. — ^Fitzgerald  v. 
Neustadt,  91  CaL  600,  27  Pac.  936. 

Fob  Authobities  Fbou  Otheb  States: 
See  28  Cent.  Dig.,  eols.  66,  67,  I  62. 

I  41.  Effect  of  Appfdntment. 

[a]  Pendency  of  insolvency  proceedings  sqs- 
peods  running  of  statute  of  limitations. — 
Union  Collection  Oo.  T.  Soule,  141  CaL  100, 
74  Pac  549. 

Fob  Authobities  Fbou  Otheb  States: 
See  28  Cent  Dig.,  ooL  70,  |  66. 


B.   ASSIGNMENT    AND     TITLE  AND 
BIGHTS  OF  ASSIGNEE. 

ABSIGNHENT  OB  CESSION  BT  IN  SOLVE  NT  TO 
ASSIGNEE,  I  42. 

PBOPERTT  PASSING  TO  AS8IONEB,  |  48. 

  CH08ES  IN  ACTION.  |  44. 

  PBOPERTT  FBAUDULENTLT  TRANSFER- 

BED.  i  46. 

  PARTNERSHIP   PBOPERTT,    t  4«. 

  FUTURE  EARNINGS  OP  INSOLVENT,  |  47. 

TITLE  ACQUIRED  BT  ASSIGNEE,  {  48. 

BETOFFS  AND  COUNTKBCLAIU  AGAINST  AS- 
SIGNEE, I  49. 

EQUITIES  OF  TpXSD  PBBSONB,  |  50. 

$  42.  Assignmcstt  «  Owriai  1^  InsalTeiit  to 

Assignee. 

[a]  There  must  be  a  trust  in  favor  of  assign- 
or or  third  person  to  eonstitnte  an  assignment 
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within  tlie   insolvent  law. — Wellington  t. 

Sedgwick,  12  Cal.  469. 

[b]  Under  the  Insolvent  Act  of  1852,  pro- 
viding for  a  voluntary  surrender  of  his  prop- 
erty by  a  debtor,  the  debtor  is  required  to 
present  his  petition,  concluding  with  a  prayer 
to  make  a  cession  of  his  property.  It  is  ^so 
provided  that  the  judge  shall  make  an  order 
requiring  creditors  to  show  why  a  cession 
abould  not  be  made.  Held,  that  under  anch 
act  though  the  judge  might  permit  a  sur- 
render, and  appoint  an  assignee,  he  could 
not  compel  the  insolvent  to  make  an  assign- 
ment.— Hastings  v.  Cunningham,  39  Cal.  137. 

[c]  Assignment  of  insolvent's  property  by 
clerk  -herein  held  snffieient. — Mogk.  v,  Peter- 
son, 75  Cal.  499,  500,  17  Pac.  446. 

Foe  Authobities  Feom  Otheb  States: 
See  28  Cent.  Dig.,  cols.  70-72,  S  67. 

{  43.   Property  Passing  to  Assignee. 

[a]  All  the  property  of  an.  insolvent,  whether 
included  in  hia  schedule  or  not,  pasaes  to  his 
creditors  by  the  cession. — i'oehlman  t.  Ken- 
nedy, 48  Cal.  201. 

[b]  Exempt  property  does  not  pass  to  as- 
signee in  insolvency. — Mogk  v.  Peterson,  75 
Cal.  498,  17  Pae.  446. 

[e]  Where  a  creditor  receives  money  in  con- 
sideration of  not  bidding  at  the  safe  of  the 
insolvent's  estate,  the  assignee  cannot  re- 
cover it,  in  'an  action  for  its  embezzlement, 
as  a  part  of  the  insolvent's  estate,  under 
Insolvent  Act  of  1880,  section  23;  and  the  fact 
that  such  creditor  delayed  the  appointment 
of  an  assignee  until  the  remedy  by  vacating 
the  sale  became  inadequate  coald  not  give 
rise  to  snch  action,  since  it  could  not  have 
been  maintained  if  the  assignee  had  been 
appointed  withont  delay. — Crawford  t.  Uad- 
duz,  100  CaL  222,  34  Pac  651. 

[dl  A  proceeding  in  insolveney  is  a  pro- 
ceeding in  rem,  or  at  least  quasi  in  rem  and 
by  the  adjudication  of  insolvency  the  prop- 
erty of  the  insolvent  debtor  passes  from  him, 
and  comes  under  the  control  of  the  eonrt. — 
Rued  V.  Cooper,  109  Cal.  682,  34  Pac  98. 

Fob  Atjthorities  Feom  Other  States: 

23  L.  B.  A.  33,  note.    See,  also,  28  Cent. 
Dig.,  cols.  72-81,  §§  68-72. 

J  44,   Glioses  in  Actlott. 

[a]  Hight  of  action  of  insolvent  debtor  to 
recover  moneys  paid  by  the  insolvent  to  stock- 
brokers, for  the  purchase  and  sale  of  stocks 
on  margin,  in  violation  of  article  4  of  section 
26  of  the  constitution,  would  survive  in  case 
of  his  death,  and  passes  as  part  of  tae  es- 
tate of  the  insolvent  to  bis  asrignee  in  in- 
solvency.—Bued  T.  Cooper,  109  Cal.  688,  84 
Pac.  98. 

$  45.    Fropertr  Frudnlnitlr  Tmu- 

ferred. 

[a]  Property  fraudulently  eonveyed  by  in- 
solvent constitutes  no  part  of  insolvent  es- 


tate.—Tibbets  V.  Cohn  ft  Co..  lie  Cal.  368, 
48  Pac  332. 

§  46.   PartBenUp  Property. 

[a]  The  assignees  in  insolvency  of  one  of 
the  members  of  a  firm  succeed  only  to  the 
right  of  the  insolvent,  and,  consequently, 
they  are  entitled  to  nothing  except  what  re- 
mains after  the  discharge  of  all  the  partner- 
ship debts,  and  of  the  claima  of  the  other 
partners. — California  Furniture  Co.  v.  Halsey, 
54  Cal.  315. 

[b]  Separate  estate  of  each  member  of  in- 
solvent firm  passes  to  assignee. — ^Wright 
Cohn,  88  Cal.  331,  26  Pac  600. 

For  AXTTHORITIES  FROM  OTHER  STATES: 

See  28  Cent.  Dig.,  cols.  79,  80,  S  71. 

§  47.   Fntnre  Earnings  of  Insolvent. 

[a]  Future  earnings  of  a  public  oflScer  do 
not  constitute  an  estate  in  expectancy  within 
the  meaning  of  the  insolvent  law,  and  the 
petitioner  is  not  bound  to  assign  them  to  his 
creditors  before  he  can  obtain  his  discharge. 
Grow  T.  His  Creditors,  31  Cal.  328. 

§  48.  Title  Acquired  by  Assignee. 

[a]  Under  insolvent  law  of  this  state  the 
proceeding  in  bankruptcy  is  the  voluntary  act 
of  the  insolvent,  and  he  is  not  devested  of  his 
right  of  property,  nor  does  the  title  vest  in 
the  assignee  untU  a  valid  assignment  is  made. 
Hastings  v.  Cunningham,  39  Cal.  137. 

[b]  The  assignee  is  a  trustee  for  the  in- 
solvent, and  the  title  to  all  of  the  property 
of  the  insolvent  debtor  has  passed  from  the 
insolvent,  and  vested  by  operation  of  law 
in  the  assignee,  as  an  officer  of  the  law  and 
a  trustee  for  the  creditors;  nor  his  title 
restricted  to  property  or  demands  embraced 
in  the  schedule  filed  by  the  insolvent. — ^Rued 
T.  Cooper,  109  Cal.  682,  34  Pac  98. 

[e]  The  title  of  an  assignee  in  insolvent 

relates  to  the  filing  of  the  petition  in  insol- 
vency, and  must  prevail  over  an  intervening 
judgment  to  quiet  the  title  of  a  third  party 
against  one  of  the  insolvent  debtors,  ren- 
dered after  the  filing  of  the  petition,  and 
before  the  date  of  the  assignment. — Freeman 
V.  Spencer,  128  Cal;  394,  60  Pac.  979. 

[d]  The  title  of  an  assignee  in  insolvency 
takes  effect  by  relation  as  of  the  date  of  the 
commencement  of  the  insolvency  proceed- 
ings; and  he  may  maintain  an  action  to  quiet 
his  title  against  a  purchaser  of  the  propBrty 
under  execution  by  virtue  of  an  attachment 
levied  within  one  month  prior  to  that  date. 
SeoviUe  t  Anderson,  181  CaL  690,  68  Pac 
1013. 

EVs  AiTTHOUTiEs  FiOM  Otheb  Statss: 
See  28  Cent.  Dig.,  eola.  81-83,  }  74. 

I  40.  Setoffs  and  OonnterdaliB  Agaliiit  As- 
signee. 

[a]  Under  Insolvency  Act  of  1880,  section 
43,  which  provides  that  no  setoff  shall  iM 
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ullowed,  in  favor  of  a  debtor  of  an  insol- 
vent, on  aeoonnt  of  a  claim  against  the  in- 
solvent tTanaferred  to  the  debtor  "after  the 
filing  of  the  petition, ' '  a  debtor  may  set  off  a 
claim  purchased  before  the  filing  of  the  pe- 
tition by  the  insolvent,  though  be  knew  of 
the  latter 's  insolvency. — ConroT  T.  Diinlap, 
104  CaL  133,  37  Pac  S87. 

[b]  In  an  action  by  an  assignee  in  insol- 
vency, to  enforce  the  payment  of  an  amount 
bid  for  property  of  the  insolvent  at  a  con- 
stable 'a  sale,  defendant  may  set  off  his  claim 
for  money  borrowed  from  him  by  the  insol- 
vent, which  had  been  filed  and  proved  against 
the  insolvent's  estate. — ^Meherin  v.  Saunders, 
56  Pac.  1110. 

[e]  The  fact  that  a  creditor  of  an  insolvent 
had  filed  and  proved  bis  claim  against  the 
estate,  and  accepted  a  dividend  based  on  the 
entire  amount,  does  not  estop  him  from  set- 
ting off  such  claim,  in  an  action  by  the  as- 
signee to  enforce  payment  of  a  bid  for  prop- 
erty of  the  insolvent  sold  at  constable's 
sale. — Meberin  v.  Saunders,  56  Pac  1110. 

Fra  AuTHosmts  v%ou  Orma  Statu: 
Bee  28  Cent.  Dig.,  eola.  89-87,  {  76. 

§  50.   Equities  of  Third  FenoiiB. 

[a]  Assignee  in  insolvency  takes  property 
ui  insolvent  subject  to  all  rights  and  equities 
of  third  persons  attached  to  it  in  the  nands 
of  the  insolvent.— Kirk  t.  Boberta,  31  Pac. 
620. 

Fob  AuTHOKiTiBS  ntov  Other  States: 
See  28  Cent  Dig.,  cols.  87,  88,  S  79. 

C.  PBEPERENCE8,  TRANSFERS  AND 
LIENS  ACQUIBED  BY  LEGAL  PEO- 
CEEDINOa 

TKANBFERS  IN  OENEBAL,  f  51. 
ASSIGNMENTS  FOR  CBEDIT0B8,  1  53. 
BIGHT  TO  PREFER  CREDITORS,  i  58. 
WHAT  CONSTITUTES  PREFBREHOE  OB  FBAUD- 

ULENT  TRANSFER,  1  64. 

  INTENT  OF  INSOLVENT,  |  56. 

  INTENT  OB  KNOWLEDGE  OF  TBANSFEB,  | 

56. 

  TIME  OF  TBAKSFEB,  |  67. 

BIGHTS  OP  FRAUDULENT  TBANSFEBEE,  |  58. 
LIENS  ACQUIRED  BT  LEGAL  PBOOEEDINOS — 

ATTACHMENT,  |  59. 
  EXECUTION  LEVY.  |  60. 

BIGHT  OF  MORTGAGEE  TO  FOBECLOSE  AFTER 

ADJUDICATION,  |  61. 
RIGHT  OF  UECHANIO'S  LIEN  OLAIUANT  TO 

FOBECLOSE  LIEN,  |  62. 
RIGHT  OF  CBEDIT0B8  TO  REOOVEB  PBOFEBTT 

TBAN8FEBRED.  |  68. 

I  51.   Transfers  In  GeneraL 

[a]  Transfer  of  warehouse  receipt  to  mort- 
gagee of  crop  stored  on  day  of  filing  petition 
is  not  void  as  preference  under  section  55  of 
Insolvent  Act,  value  of  property  being  less 
than  debt. — Campodonico  v.  Oregon  Imp.  Co., 
87  Cal.  698,  25  Pac  703. 


[b]  An  assignee  in  insolvency  baa  no  stand- 
ing to  maintain  an  action  to  set  aside  an 
absolute  deed,  made  without  eonsideration^ 
by  the  insolvent,  at  a  time  when  he  had  no 
creditors;  there  being  no  allegations  of  frand, 
nor  any  upon  which  to  found  an  express  or 
implied  trust.— Babeoek  v.  Chase,  111  Cal.  351, 
43  Pac  1105. 

Fob  Authobitiks  fbou  Othek  States: 

See  28  Cent.  Dig.,  eolc  93-127,  §§  79-06. 

g  ea.  AsslgnmentB  tm  Creditors. 

[a]  The  object  of  the  thirty-ninth  section  of 
the  "Act  for  the  relief  of  insolvent  debtors 
and  protection  of  creditors,"  which  provides 
that  no  assignment  of  any  insolvent  debtor, 
otherwise  than  as  provided  in  that  set,  shall 
be  legal  or  binding  upon  creditors,  was  to  do 
away  with  all  voluntary  assignments  by  a 
debtor  in  failing  circumstances  for  the  bene- 
fit of  his  creditors. — Dana  v.  Stanford,  10 
Cal.  269. 

[b]  Conveyance  by  insolvent  to  a  committee 
of  creditors  in  full  payment,  reserving  a  right 
to  redeem,  is  valid. — Lawrence  v.  Neff,  41 
Cal.  566. 

[c]  A  suit  by  an  assignee  in  insolvency  to 
set  aside  conveyances  made  by  the  insolvent, 
by  deeds  absolute,  under  oral  agreements  with 
the  transferee  that  he  would  sell  all  the  in- 
solvent's property,  and  distribute  the  proceeds 
pro  rata  among  the  creditors,  cannot  be  main- 
tained where  the  transferee  had  not  yet  dis- 
posed of  part  of  the  real  estate  transferred, 
and  all  sales  which  had  been  made  were  fori 
a  fair  price,  and  it  does  not  appear  that  such 
transferee  had  agreed  to  distribute  pro  rata 
the  proceeds  of  each  sale  as  it  was  made,  or 
that  any  of  the  unpaid  creditors  had  com- 
plained of  his  actions,  or  were  not  willing  to 
wait  until  the  rest  of  the  property  had  been 
sold.— McNeUl  v.  Hansen,  115  CaL  214,  46 
Pae.  1065. 

§  63.  Bight  to  Pxefer  Oredltots, 

[a]  There  is  no  mle  of  law  which  prevents 
a  debtor  in  insolvent  circumstances  from  the 
application  of  his  property  to  the  payment  of 
one  debt  rather  than  another. — ^landall  v. 
Buffington,  10  Cal.  491. 

[b]  Neither  onr  statute  nor  common  Isw 

prevents  a  debtor  from  actually  paying  one 
creditor  rather  than  another;  that  payment 
may  be  made  by  way  of  a  mortgage  to  that 
creditor  to  secure  his  own  debt. — Dana  v. 
Stanford,  10  Cal.  269;  Bandaii  v.  Buffington, 
10  Cal.  491. 

[e]  There  is  nothing  in  section  39  of  the 
insolvent  law  (Stats.  1852,  p.  69)  prohibiting 
an  insolvent  debtor  from  conveying  his  prop- 
erty absolutely,  or  by  way  of  security,  di- 
rectly to  one  or  more  of  his  creditors,  to  the 
exclusion  of  the  remainder. — ^Lawrence  v.  Neff, 
41  Cal.  566. 

[d]  Where  insolvency  is  admitted,  and  the 
intent  to  prefer  one  creditor  over  another  is 
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known  on  the  put  of  the  preferred  creditor, 
the  mle  does  not  apply  that  a  debtor  may 
pay  one  debtor  in  preference  to  another, 
or  give  to  one  creditor  security  for  the  pay- 
ment of  his  demand  in  preference  to  another. 
Tapscott  V.  Lyon,  103  Cal.  297,  37  Pac.  225. 

[e]  Except  aa  limited  by  the  statute,  an  in- 
solvent debtor  may  lawfully  make  prefer- 
ences among  bis  creditors,  even  to  the  ex- 
tent of  transferring  all  of  hia  property  to 
one  creditor  to  the  exclusion  of  others;  and 
a  conveyance  of  property  which  pays  one 
creditor  a  jnst  debt,  and  nothing  more,  is  not 
fraudulent  per  se  against  other  creditors  of 
the  insolvent  debtor,  and  can  only  be  at- 
tacked by  showing  that  it  is  in  violation  of 
the  insolvent  law. — Matter  of  MuUer  A  Ken- 
nedy, 118  Cal.  432,  50  Pae.  660. 

[f  ]  A  debtor,  whether  insolvent  or  not,  may 
prefer  any  one  of  his  creditors,  provided  he 
does  not  do  so  to  hinder,  delay,  or  defraud 
bis  creditors,  or  in  contemplation  of  in- 
solvency.— Strock,  In  re,  128  CaL  658,  61  Pac 
282. 

§  54.  What  Constitutes  Preference  or  Fraud- 
ulent Transfer. 

[a]  Transfer  out  of  ordinair  course  of  busi- 
ness is  only  prima  facie  evidence  of  frand. — 
Bernheim  v.  Christal,  76  CaL  568,  18  Pae. 
683. 

[b]  Sale  without  delivery  or  change  of  pos- 
session is  void  as  to  assignee  in  insolvency. — 
Brown  v.  Bank  of  14apa,  77  Cal  546,  20 

Pac.  71. 

[c]  Assignment  by  debtor  out  of  usual 
course  of  Dusiness  is  prima  facie  evidence  of 
fraud  on  provisions  of  Insolvent  Act, — Wash- 
burn V.  Huntington,  78  Cal.  576,  21  Pac.  305. 

[d]  Transfer  in  fraud  of  creditors  is  not 
relieved  of  its  fraudulent  character  by  fact 
that  it  was  made  in  payment  of  fiduciary  debt. 
Godfrey  v.  Miller,  80  Cal.  425,  22  Pac.  290. 

[e]  Where  eiecution  was  levied  upon  goods 
before  petition  for  adjudication  of  insol- 
vency was  filed,  and  creditors  petitioning 
for  such  adjudication  were  in  no  way  in- 
atramental  in  procuring  the  execution  sale, 
and  their  only  connection  with  it  was  throagh 
the  agreement  made  by  their  agent,  and  the 
receipt  of  money  from  the  executiofi  pur- 
chasers, which  was  not  the  money  of  the  in- 
solvent or  his  creditors,  no  trust  was  created 
in  relation  thereto  in  favor  of  other  creditors 
of  the  insolvent. — Crawford  v.  Maddux,  100 
Cal.  222,  34  Pac  651. 

[f  1  Under  Insolvent  Act,  section  55,  ren- 
dering invalid  transfers  by  a  debtor  made 
within  a  month  of  the  filing  of  a  creditors' 
petitioning  in  insolvency,  and  in  contempla- 
tion of  insolvency,  and  with  intent  to  give  a 
preference  to  the  transferee,  provided  the 
transferee  had  reasonable  cause  to  believe  that 
the  debtor  was  insolvent,  and  that  the  transfer 
was  made  with  a  view  of  violating  the  In- 
solvent Act,  a  transfer  so  made  is  invalid,  as 
fraudulent  in  law,  without  regard  to  the  ex- 
istence of  actual  fraud  on  the  part  of  the 


transferee— Matthews  v.  Chaboya,  111  Cal. 
435,  44  Pac  169. 

[g]  Unacknowledged  and  unrecorded  mort- 
gage is  valid  as  against  subsequent  assignee 
in  insolvency  of  mortgagor  if  it  was  not  exe- 
cuted in  violation  of  provisions  of  Insolvent 
Act. — Farmers'  Exchange  Bank  v.  Pnrdy,  130 
Cal.  455,  62  Pac.  738. 

[h]  Where  a  mortgage  executed  a  month 
prior  to  the  mortgagor's  insolvency  was  not 
given  in  contemplation  of  insolvency,  nor  as 
a  preference  to  the  mortgagee,  who  had  no 
reason  to  believe  the  mortgagor  insolvent,  the 
Insolvent  Act  of  1895  (section  59),  provid- 
ing that  mortgages  of  real  estate  shall  be 
deemed  to  have  been  made  at  the  time  the 
instrument  was  filed  for  record,  does  not  ap- 
ply, since  such  section  relates  only  to  mort- 
gages made  within  a  month  prior  to  insol- 
vency, and  in  contemplation  of  it,  in  order 
to  prefer  a  creditor. — Farmers'  Exch.  Bank 
V.  Purdy,  130  Cal.  455,  62  Pac.  738. 

F(a  AUTHOBITIEB  TBOK  OTHD  STATIS: 

27  L.  B.  A.  36,  note.    See,  also,  28  Cent. 
Dig.,  cols.  93-127,  SS  79-9S. 

§  55.    Intent  of  luBOlvent. 

[a]  Evidence  examined  and  held  sufficient 
to  show  frand  by  insolvent. — Mogk  v.  Peter- 
son, 75  Cal.  600,  501,  17  Pac  446. 

[b]  Unless  insolvent  made  transfer  with  in- 
tent to  give  preference,  intent  of  transferee 
to  take  preference  ia  immaterial. — Haas  v. 
Whittier  etc  Co.,  87  CaL  615,  25  Pac.  917. 

[c]  The  question  of  the  intent  of  an  in- 
solvent debtor  to  make  a  fraudulent  prefer- 
ence of  a  creditor,  forbidden  by  the  Insolvent 
Act,  is  a  question  of  fact,  and  not  of  law. — 
Haas  V.  Whittier,  97  Cal.  411,  32  Pac.  449. 

[d]  In  replevin,  where  defendant,  aa  as- 
signee of  an  insolvent  debtor,  alleges  that 
the  property  was  fraudulently  transferred  to 
plaintiff  by  the  insolvent  in  order  to  defeat 
his  creditors,  special  findings  that  plaintiff 
knew  the  debtor  was  insolvent  at  the  time  of 
the  transfer,  and  that  the  transfer  was  made 
to  prevent  the  property  from  coming  into 
the  hands  of  the  assignee,  and  from  being 
distributed  among  the  creditors  with  a  view 
to  defeat  the  object  of  the  California  In- 
solvent Act  of  1880,  plaintiff  hhving  reason- 
able cause  80  to  believe,  but  that  the  trans- 
fer waa  not  made  to  give  preference  to  any 
creditor,  are  sufficient  to  support  a  general 
verdict  for  the  defendant,  under  act  of  April 
16,  1880,  section  55,  relating  to  transfers  by 
insolvent  debtors. — Salisbury  t.  Burr,  44  Pae. 
461. 

§  56.    mtent  or  Knowledge  of  Trans- 

feree. 

[a]  A  purchaser  who  buys  goods  of  an  in- 
solvent, not  in  the  ordinary  course  of  bnri- 
ness,  will  be  chargeable  with  notice  of  his 
insolvency,  and  that  the  sale  was  made  with 
a  view  to  prevent  the  property  from  being 
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diitribated  among  Me  creditore,  within  the 
meaning  of  section  55  of  the  Insolvent  Act  of 
1880.— OUeyer  t.  Bnnee,  65  CaL  641,  4  Pae. 


[b]  I^ef erenee  to  grantee  having  no  frandn- 
lent  intent  ia  not  fraudnlent.-^BeTheim  t. 
Chriatal,  70  Cal.  569,  18  Pae.  683. 

[c]  When  transferee  knows  sufficient  con- 
cerning debtor's  financial  condition  to  put 
him  on  inquiry,  he  has  reasonable  cause  to 
believe  debtor  insolvent. — Washburn  v.  Hunt- 
ington, 78  CaL  576,  21  Pao.  306. 

[d]  The  provirion  of  Insolvent  Act  of  1880 
(section  55),  that  if  a  transfer  of  property 
by  a  debtor  is  not  made  in  the  usni^  course 
of  buBiness  it  shall  be  prima  facie  evidence 
of  fraud,  means  fraud  on  the  provisions  of 
the  Insolvent  Act;  and  where  a  debtor  trans- 
fers property  out  of  the  usual  coarse  of  busi- 
nesa  it  is  prima  facie  evidence  that  the  trana- 
feree  had  reasonable  cause  to  believe  that  the 
transfer  was  made  b^  the  debtor  with  a  view 
to  prevent  his  property  from  coming  to  his 
assignee  in  insolvency,  and  to  prevent  it  from 
being  distributed  ratably  among  his  creditors. 
Washburn  v.  Huntington,  78  Cal.  573,  21  Pao. 
305. 

[e]  Purchase  of  horse  from  debtor  on  Sun- 
day with  knowledge  of  pending  and  threat- 
ened attachment  ia  not  in  usual  course  of 
business. — Godfrey  t.  Uiller,  80  Cal.  424,  22 

Pac.  290. 

[f]  Sale  by  insolvent  not  made  In  usual 
course  of  businesB   is  sufficient   to  charge 

Surchaser  with  notice  of  insDlvency  of  seller, 
odfrey  v.  Miller,  80  CaL  425,  22  Pae.  200. 

[g]  Where  there  ia  evidence  to  sustain 
finding  that  purchaser  had  knowledge  of  the 

vendor's  insolvency  at  the  date  of  the  sale, 
and  the  evidence  is  substantially  conflicting, 
SQch  finding  will  not  be  disturbed;  and,  if 
there  is  sufficient  evidence  to  show  that  the 
transfer  was  in  violation  of  section  55  of  the 
Insolvent  Act  of  1880,  a  recovery  by  the  as- 
signee in  insolvency  of  the  vendor  will  be 
sustained. — Fitzgerald  v.  Neustadt,  91  Cal. 
600,  27  Pac.  936. 

[h]  Where  the  transferee  of  valuable  prop- 
erty of  an  insolvent  firm  did  not  know,  or 
have  reasonable  cause  to  believe,  that  the 
transfer  was  made  to  prevent  the  property 
from  coming  into  the  hands  of  their  as- 
signee in  insolvency,  or  to  defeat  the  ob- 
ject of  the  insolvent  act,  and  paid  full  con- 
sideration in  good  faith,  he  it  not  liable  to 
the  assignee  in  insolvency  appointed  within  a 
month  after  such  transfer. — Haskin  v.  James, 
96  Cal.  258,  31  Pac.  36. 

[il  A  transfer  by  a  retail  merchant  of  his 
entire  stock  in  trade  is  not  in  the  usual  and 
ordinary  course  of  business,  and  upon  proof 
of  such  transfer  by  an  insolvent  debtor,  the 
burden  of  proof  upon  the  question  of  fraud 
is  shifted  upon  the  purchaser  to  show  that 
he  was  not  aware  of  the  intent  of  the  vendor 
to  make  a  fraudulent  preference  forbidden 


by  the  Insolvent  Act — ^Tapacott  ▼.  Lvon,  103 

Cal.  297,  37  Pac  225. 

[j]  If  an  insolvent  debtor  makes  a  sale 
of  nia  entire  atoek  of  merchandise  for  the 
purpose  of  preferring  a  creditor,  and  the 
vendee  ia  aware  of  the  intent,  the  sale  is  void 
aa  againat  the  operation  of  the  Insolvent 
Act,  though  the  purchaser  paid  full  value  for 
the  property,  and  the  proceeds  were  applied 
to  the  payment  of  an  honest  debt. — Tapscott 
T.  Lyon,  103  Cal.  297,  37  Pac  225. 

[k]  Where  an  insolvent,  with  the  intent  to 
prefer  one  creditor  over  another,  sells  his 
property,  a  few  days  before  filing  a  petition' 
in  insolvency  to  one  who  knows  such  intent, 
the  sale  is  void,  though  the  purchaser  pays 
full  value,  and  the  proceeds  are  applied  to 
the  payment  of  an  honest  debt. — Tapscott  v. 
Lyon,  103  CaL  297,  37  Pac.  225. 

[1]  That  a  transfer  was  made  within  a 
month  of  the  filing  of  the  petition  of  in- 
solvency,'and  out  of  the  usual  and  ordinary 
course  of  business,  does  not  show  conclu- 
sively that  it  was  fraudulent. — Matthews  v.- 
Chaboya,  111  Cal.  435,  44  Pac  169. 

[m]  An  assignment  by  a  copartnership  firm 
doing  business  as  retail  merchants  of  the 
accounts,  books,  journals,  ledger,  and  blot- 
ters of  the  firm  to  a  father  in  law  of  one  of 
the  partners,  residing  in  another  county,  is 
not  made  in  the  usual  and  ordinary  course 
of  business  of  the  firm,  and  is  notice  of  its 
insolvency,  and  prima  facie  evidence  of 
fraud,  which  throws  the  burden  of  proof  upon 
the  defendant  to  show  that  the  transfer  was 
in  good  faith  and  not  fraudulent. — Ballou 
V.  Andrews  Banking  Co.,  128  CaL  562,  61 
Pac  102. 

[n]  In  an  action  by  an  assignee  in  insol- 
vency to  recover  the  value  of  property  trans- 
ferred by  an  insolvent  debtor  to  defendants, 
findings  that  defendants  neither  knew  nor 
believed,  nor  had  reasonable  cause  to  believe, 
that  the  debtor  was  insolvent,  or  made  the 
deed  in  contemplation  of  insolvency,  are  suf- 
ficient to  support  a  judgment  for  defendants. 
Smith  V.  Pratt,  37  Pac.  1033. 

[o]  A  finding  that  transferees  knew  that  a 

transfer  was  being  made  with  intent  to  pre- 
fer creditors,  and  to  prevent  the  property 
from  coming  to  the  assignee  in  insolvency, 
is  not  inconsistent  with  a  finding  that  they 
were  free  from  actual  fraud,  and  believed 
their  conduct  lawful;  actual  fraud  not  be- 
ing essential  to  avoid  a  transfer  in  violation 
of  the  inaolveney  act. — Biego  v.  Foater,  125 
CaL  178,  57  Pac  896. 


§  67.  — ~  Time  of  Transfer. 

[a]  Under  Insolvent  Act,  section  61,  pro- 
viding that  "the  filing  of  the  petition  1^  or 
against  a  debtor,  upon  which  an  order  of  ad- 
judication in  insolvency  may  be  made,  shall 
be  deemed  to  be  the  commencement  of  pro- 
ceedings in  insolvency  under  this  act,"  the 
petition  most  be  sufficient  in  law  to  support 
an  adjudication,  in  oxdei  ^at  a  transfer  made 


Digitized  by  Google 


2928 


mSOLVENOT,  m,  C,  S8  68,  69. 


within  thirty  days  previous  to  the  filing  there- 
of shall  be  Toid,  ander  section  55. — La  Point 
T.  Boulware,  104  Cal.  264,  37  Pae.  927. 

[b]  The  Bustaining  of  a  ^neral  demurrer  to 
a  petition  in  iniolvenej  shows  that  the  peti- 
tion was  not  such  that  its  filing  would  be 
deemed  the  commencement  of  proceedings 
in  insolvency  under  Insolvent  Act,  section  61. 
La  Point  t.  Boulware,  104  GaL  264,  37  Fae. 
927. 

[c]  Assignee  in  insolveney  cannot  recover 
personal  property  transferred  by  the  insol- 
vent in  payment  of  a  debt  more  than  thirty 

,  days  before  the  commencement  of  insol- 
vency proceedings.— La  Point  v.  Bonlware, 
104  Cal.  264,  37  Pac.  927. 

[d]  TTnder  section  8482  of  the  Civil  Oode 
a  debtor  may  pay  one  creditor  in  preference 
to  another,  or  may  give  one  creditor  security 
for  the  payment  of  his  demand  in  preference 
to  another,  and  under  the  Insolvent  Act  such 
transactions  are  not  disturbed  unless  they  oc- 
cur one  month  before  proceedings  in  insol- 
vency are  commenced. — La  Point  v.  Boul- 
ware,  104  C»1  264,  87  Pac.  927. 

[e]  Where  a  conveyance  in  fraud  of  cred- 
itors was  made  several  months  before  a  pro- 
ceeding in  insolvency  was  ins.tituted  against 
the  grantor  the  assignee  in  insolvency  is  not 
entitled  to  recover  the  property  as  assets  of 
the  insolvent  estate;  but  the  property  may  be 
sold  upon  creditor's  bill  by  a  receiver  ap- 
pointed for  that  purpose  for  the  benefit  of 
the  creditors  suing  as  plaintiffs  in  tb«  action. 
Miller  v.  Kehoe,  107  Cal.  340,  40  Pac.  485. 

[f]  Under  Insolvent  Act,  section  55,  pro- 
viding that,  if  a  debtor  in  contemplation  of 
insolvency,  within  ona  month  of  filing  a 
petition  by  or  against  him,  makes  any  mort- 
gage to  evade  the  provisions  of  the  act,  hia 
assignee  may  recover  the  property,  an  as- 
signee cannot  recover  property  moiigaged  in 
good  faith  three  months  before  ineolvency 
proceedings  were  commenced,  though  the 
mortgagee  took  possession  less  than  one  month 
before  such  proceedings. — Perkins  v,  Maier  & 
Zobelein  Brewery,  133  Cal.  496,  6S  Pac.  1030. 

§  S8.   Bights  of  Frandolent  Transferee. 

[a]  Fraudulent  transferee  is  not  entitled  in 
law  or  equity  to  reimbursement  for  money 
paid  by  him  to  insolvent  for  purchase  price 
of  property. — ^Barke  t.  Koch.  76  Cal.  359,  17 
Pac.  228. 

I  69.  Uens  Acquired  by  Legal  Proceedlsgi-^ 

Attachment. 

[a]  Act  of  March  31,  1876,  providing  that  at- 
tachments levied  within  two  months  before  the 
filing  of  a  petition  in  insolvency  "are  dis- 
solved," renders  it  competent  for  the  court 
to  direct  its  officers  to  release  the  property 
from  its  process. — ^Banm  v.  Baphael,  67  Oai. 
361. 

[b]  Where  a  creditor  had  sued  out  an  at- 
tachment against  the  debtor,  and  the  latter 


subsequently  went  into  voluntary  bankrnptey, 
and  a  receiver  was  appointed,  the  lien  of  the 
attachment  was  not  devested  thereby. — Van 
Roun  V.  San  Francisco  Superior  Court,  58 
Oal.  858. 

[c]  Attachment  is  dissolved  by  filing  later 
on  same  day  a  petition  in  insolvency  and  the 
issue  of  an  order  staying  proceedings, — Cerf 
T.  Oaks,  59  CaL  132. 

[d]  Insolvency  proceedings  release  attach- 
ment lien  and  transfer  attached  property  to 
assignee  as  part  of  insolvent's  estate. — 
Bremer  T.  Freeman,  84  Cal.  558,  559,  24  Pae. 

169. 

[e]  Insolvency  ]^roceedingB  dissolve  attach- 
ments made  within  one  month  of  their  com- 
mencement.— ^Bremer  v.  Freeman,  84  CaL  558, 
24  Pac.  1-69. 

[f  ]  Attachment  filed  thirty  days  before  peti- 
tion in  insolvency  is  dissolved  by  operation 
of  law. — Campodonico  v.  Oregon  Imp.  Co.,  87 
Cal.  668,  26  Pae.  768. 

tg]  Attachment  levied  within  one  month 
prior  to  filing  of  petition  in  insolvency  is 
dissolved  by  operation  of  law. — Wilhoit  v. 
Cunningham,  87  CaL  458,  25  Pae.  675. 

[h]  The  mere  filing  of  a  petition  for  an  ad- 
judication of  insolvency  by  creditors  against 
an  alleged  insolvent  debtor  does  not  dis- 
solve an  attachment,  and  is  not  ground  for 
the  disaolution  thereof  by  the  court;  and  the 
fact  that  the  creditor  who  issues  the  writ 
of  attachment  is  uniting  with  other  creditors 
in  prosecuting  the  insolvency  proceedings  is 
not  ground  for  such  dissolution. — Berts  v. 
Tnmer,  102  Cat  672,  86  Pac.  1014. 

[i]  The  Insolvent  Act  of  1880  (section  17) 
provides  that  an  adjudication  in  insolvency 
shall  dissolve  any  attachment  made  within 
one  month  next  preceding  the  commencement 
of  the  insolvency  proceeding.  Held,  not  to 
affect  an  execution  on  a  judgment  in  an  ac- 
tion begun  by  attachment  within  a  month 
preceding  insolvency  proceedings  by  the  judg- 
ment debtor,  where  judgment  was  obtained 
before  auch  proceedings,  thongh  prior  attach- 
ments before  judgment  against  the  same 
debtor  were  ther^y  dissolved. — Elliott  t. 
Warfleld,  122  CaL  632,  65  Pac.  409. 

[j]  An  attachment  was  issued  after  the 
creditor  had  examined  the  books  of  the 
debtor,  and  had  visited  the  store  several  times 
to  ascertain  his  standing,  and  had  ample  op-  '- 
portuuity  to  make  an  estimate  of  the  stock  i 
on  hand.  The  debtor  was  at  the  time  in-  ■ 
solvent  to  his  knowledge,  and  the  books 
would  have  shown  such  insolvency  if  care- 
fully examined  by  the  creditor.  The  day 
after  the  attachment  was  levied  the  debtor 
filed  his  answer,  which  had  been  drawn  by 
the  creditor,  and  on  the  motion  of  the 
debtor  judgment  waa  entered  against  him. 
Held,  that  the  creditor  had  reasonable  cause 
to  believe  that  the  debtor  was  insolvent  so 
as  to  satisfy  the  requirements  of  Insolvent 
Act  of  1880,  section  55,  authorizing  an  atti)ch- 
ment  issued  against  an  insolTent  debtor  or 
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On*  in  contemplation  of  insolvency  to  be  set 
sside  by  his  asaignee  in  inaolvency,  where  the 
debtor  allowed  part  of  his  property  to  be 
attached  with  a  view  to  giving  a  preference, 
and  the  creditor  knew,  or  bad  reasonable 
cause  to  believe,  that  such  debtor  was  insolv- 
ent.—Levy  V.  Irvine,  134  Cal.  664,  66  Pac.  953. 

Fob  AUTHOBinxs  neoic  Otheb  Statxs: 

See  88  Cent.  Dig.,  cols.  134-137,  }  101. 

S  60.   Bxeentloii  Lory. 

[a]  By  the  levy  of  an  execation  upon  the 
property  of  an  insolvent  debtor  prior  to.  the 
filing  of  the  petition  in  insolTeney  the  judg- 
ment creditor  aequiree  a  lien  which  is  not 
devested  by  the  sabeeqaent  adjudication  of 
insolvency  of  the  debtor,  and  when  the  sheriff 
has  seized  personal  property  of  the  debtor 
under  such  execution  such  property  is  not 
subject  to  the  control  of  the  court  in  the 
subsequent  proceediogs  in  insolve'ncy,  and 
the  court  has  no  jurisdiction  in  such  proceed- 
ings to  make  an  order  restraining  the  sheriff 
from  selling  the  same,  and  such  order  eannot 

Sroteet  the  iheriff. — Vermont  Uarble  Co.  T. 
uperior  Court,  09  Cal.  679,  34  Pac.  326. 

Jb]  In  the  absence  of  any  statutory  pro- 
vision, a  levy  upon  property  by  virtue  of 
an  attachment  or  execution  creates  an  interest 
in  the  property  superior  to  the  rights  of  the 
assignee  in  insolvency,  and  only  an  express 
provision  to  that  effect  will  make  the  pro- 
ceedings in  insolvency  paramount  to  such 
lien.— Hefner  v.  Herron,  117  Cal.  473,  49 
Pac.  586. 

[c]  Where  property  is  in  the  sheriff's  cus- 
tody under  execution  levy  at  the  time  of  the 
adjudication  of  insolvency  of  the  execution 
debtor  and  tlie  appointment  of  a  receiver, 
the  lien  thereon  of  the  execution  creditor,  and 
his  right  to  compel  a  sale  thereof  in  satisfac- 
tion of  his  judgment,  are  not  affected  by  the 
insolvency  proceeding. — Ward  v.  Healy,  114 
Cal.  191,  45  Pac.  1065. 

Fob  Authobeehs  vboic  Otheb  Btatbs: 

See  28  Gent  Dig.,  cola.  187-189,  8  108. 

I  ei.  Bight  of  MortgagM  to  ForodoM  Aftar 
Adjudication. 

[a]  The  fact  that,  after  executing  a  mort- 
gage, the  mortgagor  is  adjudged  insolvent, 
does  not  affect  the  right  of  the  mortgagee  to 
foreclose. — Montgomery  t.  Merrill,  62  CaL 
885. 

I  62.  Bight  of  Mechanic's  JAm  dalmaat 
to  Foreclose  Lien. 

[a]  Beginniug  insolvency  proceedings  does 
not  prevent  one  holding  a  mechanic's  lien 
on  the  debtor's  property  from  proceeding  to 
foreclose  hie  lien. — Bradford  v.  Dorsey,  63 
CaL  122. 

§  03.  Bljftt  of  Orediton  to  Becorar  Property 
Transferred. 

[a]  Creditors  of  insolvent  have  no  right  of 
action  to  recover  property  fraudulently  con- 
Cal.  Digest.  Tol.  8 — 184 


veyed  by  insolvent. — ^Tibbets  T.  Cohn  ft  Co., 

116  Cal.  368,  48  Pac.  332. 

Fm  AuTHOBiTizs  raou  Othbb  Statbs: 
See  28  Cent  Dig.,  ools.  149-151,  8  108. 

D.    ADMINT8TBATI0N  OP  ESTATE.  [ 

JtJRISDICTION,  I  64.  ' 
EXAMINATION  OF  INSOLVENT,  |  65. 
DISCOVERT   AND    COLLECTION    OF  ASSETS, 
{  66. 

CONTINTJING  BTJSINE8S  OP  INSOLVENT.  |  67. 
SALES  BY  ASSIGNEE,  |  68. 
LXABILITT    OF    ASSIGNEE    FOB  WKONOFUL 
CONVERSION  OF  ASSETS,  |  69. 

§  64.  Jurisdiction. 

(a]  Statute  denies  the  benefit  of  the  act  to 
those  insolvents  who  have  been  guilty  of 
fraud,  and  in  such  cases  the  courts  would  be 
bound  to  take  jurisdiction,  It  not  appearing 
upon  the  face  of  the  proceedings  that  the 
party  had  been  guilty  of  any  act  which  wonld 
prevent  such  jurisdiction  from  attaching;  and 
having  once  obtained  possession  of  the  whole 
fund,  it  would  be  competent  for  a  court  of 
chancery  to  proceed  and  distribute,  even  if 
it  should  afterward  appear  in  the  course  of 
judicial  investigation  that  the  insolvent  had 
been  guilty  of  some  act  which  prevented  his  f 
discharge. — Cohen  v.  Barrett,  5  CaL  195.  * 

Fob  Adthokities  raou  Otbek  States: 

See  28  Cent  Dig.,  cols.  151-153,  S  107. 

{  66.   Examination  of  Insolvent. 

[a]  If  an  insolvent  debtor  makes  return  of 
losses  in  his  schedule,  and  fails  to  explain 
on  the  witness  stand  bow  they  were  made, 
it  is  prima  facie  evidence  that  the  losses 
were  not  honestly  made,  and  of  fraud. — 
Schloss  V.  His  Creditors,  31  Cal.  201. 

[b]  The  superior  court  may  make  an  order 
for  examination  of  the  debtor  upon  the  ap- 
plication of  a  receiver,  and  on  such  examina- 
tion order  money  in  the  possession  of  the  in- 
solvent to  be  delivered  to  his  assignee. — 
Qoodday  v.  Snperiox  Conrt,  65  CaL  580,  4 
Pae.  626. 

Fob  Attthouths  noic  Oiheb  States: 

See  28  Cent.  Dig.,  eola.  165,  156,  I  111. 

f 

§  66.  Discovery  and  Collection  of  Assets. 

[a]  It  is  the  duty  of  the  assignee  of  an 
insolvent  to  recover  the  entire  estate,  and 
hold  it  for  the  parties  interested. — Ohteyer 
V.  Bunco,  66  Cal.  644,  4  Pac.  549. 

[b]  Assignee  may  replevy  assets  of  insol- 
vent which  were  attached  when  proceedings 
commenced. — ^Bremer  v.  Freeman,  84  Cal.  559, 
24  Pae.  160. 

[c]  The  fact  that  the  assignee  believes  that 
he  has  disposed  of  all  of  the  property  of 
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the  insolvent  and  has  settled  his  account 
does  not  devest  Mb  title  to  the  property  and 
rights  of  action  of  the  insolvent,  nor  end 
the  proceedings  so  that  thej  maj  not  be  re- 
vived should  any  other  property  or  right  of 
action  be  discovered,  nor  is  the  assignee  sa- 
thorized  or  empowered  to  reasaign  or  con- 
vey to  the  iasoWent  any  subsequently  dis- 
covered property  or  to  conceal  the  same,  or 
refuse  to  recover  it  and  distribute  the  pro- 
ceeds among  the  creditors. — Bued  t.  Cooper, 
109  CaL  682,  34  Pac.  98. 

[dl  Under  the  act  requiring  an  inaolveiit 
to  file  as  inveutorj  containing  an  accurate 
description  of  all  his  estate,  the  court,  if  it 
finds  that  the  insolvent,  after  the  adjudi- 
cation, sold  certain  property  which  he  had 
concealed,  and  received  the  proceeds  thereof, 
may  order  him  to  turn  such  sum  over  to  the 
assignee,  and,  ou  disobedience,  commit  for 
contempt,— Clarke,  Ex  parte,  110  Cal.  405,  42 
Pae.  905. 

[e]  Assignee  deliTering  property  of  debtor 
by  mistake  to  one  claiming  title  to  it  is  not 
estopped  to  recover  it  or  its  value. — Davis 
V.  Winona  Wagon  Co.,  120  CaL  249,  52  Pae. 
487. 

Fob  Authokitibs  fbou  Otheb  Statis: 

See  28  Cent.  Dig.,  cola.  169,  160,  »  115, 
116. 

$  67.   Oonttaoing  Bnslness  of  Insolvent. 

[a]  The  assignee  has  no  power  under  the 
Insolvent  Act  to  continue  the  business  of  the 
insolvent,  and  there  is  no  authority  given  in 
"  the  Insolvent  Act  to  the  court  to  order  that 
the  business  shall  be  carried  on;  and  such 
order  cannot  operate  merely  by  force  of  its 
terms,  or  be  enforced  otherwise  than  upon 
the  equitable  principles  of  estoppel. — Wilson 
T.  Henderson,  123  Cal.  258,  55  Pac  986. 

3  68.  Sales  117  Asstgnee. 

[a]  Inadequacy  of  price  is  not  alone  suffi- 
cient to  warrant  court  in  setting  aside  auction 
sale  by  assignee. — Hammond  t.  Wallace,  85 
Cal.  527,  20  Am.  St.  Bep.  239,  24  Pac.  837. 

[b]  By  an  adjudication  in  insolvency  the 
property  passes  from  the  insolvent  debtor, 
and  comes  under  the  control  of  the  court;  and 
a  petition  for  the  sale  of  the  estate  of  the 
insolvent,  which  alleges  that  the  petitioner  is 
thr  duly  appointed,  qualified,  and  acting  as- 
signee of  the  estate  of  the  insolvent,  and  as 
such  assignee  has  taken  possession  of  all  the 
estate  described  in  the  petition,  schedule,  and 
inventory  of  the  insolvent,  is  not  objection- 
able for  not  alleging  specifically  that  the 
property  of  the  inaolvent  has  been  assigned 
to  the  petitioner, — Corralitos  Drying  etc.  Co., 
In  re,  130  Cal.  570,  62  Pac.  1076. 

[c]  The  insolvent  law  is  distinct  from  the 
probate  law  in  requiring  that  all  of  the  prop- 
erty of  the  inaolvent  shall  be  sold  and  con- 
verted into  money;  and,  in  case  of  a  peti- 
tion for  an  order  to  sell  the  property  of 


the  insolvent  at  public  sale,  as  distinguished 
from  a  private  sale,  no  necessity  need  be 
shown  to  justify  an  order  of  sale  thereof. 
Corralitos  Drying  etc.  Co.,  In  re,  130  CaL  S70, 
62  Pae.  1076. 

[d]  Party  claiming  by  deed  from  assignee 
need  not  show  that  assignee  made  full  re- 
port of  proceedings  under  order  of  sale  and 
that  sale  was  confirmed  by  court. — Harris  v. 
Duarte,  141  Cal.  500,  70  Pae.  298,  75  Pac 
58. 

[e]  The  proper  remedy,  where  personal  prop- 
erty is  sold  by  an  assignee  of  an  insolvent 
en  Inasse,  and  would  have  brought  a  larger 
price  if  sold  in  parcels,  is  to  move  the  court 
to  set  aside  the  sale. — Nichols'  Estate,  In  re, 
50  Pac.  1072. 

[f]  An  assignee  of  an  inaolvent  cannot  ba 
charged  with  the  difference  between  what 

the  property  brought  and  what  the  court 
held  it  would  have  brought  if  sold  in  parcels, 
if  he  acted  in  good  faith  and  with  reaaonaUe 
eare.— Nichols'  Estate,  In  re,  50  Pac  1072. 

Fob  Aothobitiks  fsom  Other  States: 

See  28  Cent.  Dig.,  cols.  161-170,  SS  118- 
124. 

I  69.  Liability  of  Asslgnett  for  mmgfOl 

Oonversicm  of  Assets. 

[a]  Where  judgment  for  oonversion  is  ren- 
dered against  assignee  in  insolvency,  judg- 
ment is  against  him  individually  not  againrt 
estate  of  insolvent. — Butan  v.  Walters,  118 
CaL  404,  405,  48  Pae.  885. 

[b]  Assignee  in  insolvency  is  individually 
responsible  for  his  tortious  act  in  the  capac- 
ity.—O'Brien  V.  BaUon,  116  CaL  324,  48  Pac 
ISO. 

Fm  AuTHOums  VBOH  Other  States: 
See  28  Cent.  Dig.,  eoL  172,  S  127. 

B.    ACTIONS  BY  OB  AGAINST  ASSIGNEE 
OB  RECEIVES. 

ACTIONS  BY  ASSIGNEE,   |  TO. 

  TO  SET  ASIDE  FBAUDDLENT  TRANSFER 

OR  RBCOVEB  FBOPEBTT  TRANSFEiUtbD, 

I  71. 

INTERVENTION  BT  ASSIONEE,  |  TS. 
ACTIONS  BT  RECEIVEBS,  |  78. 
DEFENSES  AGAINST  ASSIONZS,  |  74. 
PLEADING,  I  75. 
EVIDENCE.  I  76. 
TRIAL,    I  77. 
NEW  TRIAL,   I  78. 
JUDGMENT,    I  79. 
REVIEW,  i  60. 

OOBT&— ATTORNEY'S  rZSS,  I  61. 
§  70.   Actions  by  Assignee. 

[a]  A  certified  copy  of  an  assignment  in  {■• 

solvency  is  conclusive  evidence  of  the  as- 
signee's authority  to  sue  under  the  Califor- 
nia Insolvenfrv  Act  of  1880.— Luhrs  V.  Kelly, 
67  Cai.  289,  7  Pac.  696. 
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[b]  TjDder  Insolvent  Aet,  section  22,  mak- 
ing a  certified  copy  of  the  assi^ment  con- 
clusive as  to  the  assignee's  authority  to  lue 
or  defend,  hia  authority  cannot  be  impeached 
by  proof  that  the  signers  of  the  insolvency 

fietition  were  not  actually  creditors  of  the 
nsolvent  in  the  amount  required  by  the 
statute. — Biego  v.  Foster,  125  Col.  178.  67 
Pac.  896. 

Fob  Aitthoritizs  ibom  Ochb  States  : 

Sea  28  Cent  IHg.,  cob.  174,  175,  |  182. 

I  71.    To  Set  Aside  Fraudnlent  Truo- 

fer  or  Hecover  Property  Traiufvmd. 

[a]  Assignee  may  maintain  suit  to  recover 
property  fraudulently  conveyed  by  insolvent 
without  previous  demand. — Cerf  t.  PhiUips, 
75  CaL  187,  188,  16  Pac.  778. 

[b]  Assignee  may  sae  to  set  aside  convey- 
ance in  fraud  of  creditors. — ^Brown  v.  Bank 
of  Napa,  77  Cal.  546,  20  Pac.  71. 

[e]  Assignee  may  maintain  suit  for  con- 
version against  parchaser  from  fraudulent 
vendee. — Brown  v.  Bank  of  Napa,  77  Cal.  547, 
20  Pac.  71. 

[d]  Section  21  of  Insolvent  Act  authorizes 
assignee  to  recover  any  property  conveyed 
contrary  to  any  provision  of  that  act. — ^Tib- 
bets  T.  Cohn  ft  Co.,  116  Cal.  368,  48  Pac.  332. 

[e]  Right  to  recover  property  fraudulently 
transferred  does  not  exist  until  assignee  is 
appointed.— Tibbets  Cohn  ft  Co.,  116  Cal. 
S70,  48  Pac.  332. 

[f  ]  Assignee  of  insolvent  may  maintain  suit 
to  recover  property  fraudulently  transferred 
from  fraudulent  vendee. — Davis  Winona 
Wagon  Co.,  120  OaL  247,  62  Pae.  487. 

[g]  An  action  may  be  maintained  by  an 
assignee  in  insolvency  of  a  copartnership  to 
recover  property  fraudulently  transferred  by 
the  insolvents  within  one  month  before  the 
-filing  of  the  petition  in  insolvency. — ^Ballon  t. 
Andrews  Banking  Co.,  128  Cal;  562,  61  Pac. 
102. 

[h]  Under  the  Insolvent  Act  (sections  18 
and  21),  all  the  estate  of  the  insolvent  passes 
to  the  assignee  in  insolvency,  and  the  latter 
may  maintain  a  suit  to  set  aside  a  transfer 
void  as  to  creditors,  since,  as  between  the 
debtor  and  creditors,  the  debtor  is  regarded 

)  as  holding  the  title  to  property  which  he  has 
*  fraudulently  transferred,  and  such  title  there- 
.  fore  passes  to  his  assignee  in  insolveuy.^— 
Buggies  V.  Cannedy,  53  Pac,  811. 

§  72.   Intervention  by  Asslgnea. 

[a]  One  intervening  as  assignee  in  insol- 
vency must  aver  and  prove  the  assignment 
to  him.— Ward  v.  Healy,  114  Cal.  191,  45  Pac. 
1065. 

[b]  While  an  assignee  in  insolvency  may  in- 
tervene in  an  action  by  the  receiver  in  in- 
Bolveney,  and  join  in  seeking  a  recovery 


against  defendant,  his  prayer  that  plaintiff, 

as  receiver,  may  be  compelled  to  account  to 
him,  as  assignee,  for  any  recovery,  is  at  least 
superfiuous,  as  the  assignee,  without  resort- 
ing to  a  separate  action,  may  call  the  feceiver 
to  account  before  the  court  in  insolvency. — 
Ward  T.  Healy,  114  CaL  181,  45  Pac.  1065. 

g  7S.  Aettou  liy  BoeeiTsn. 

[a]  Beeeiver  in  insolvent  eases  may  main- 
tain all  actions  necessary  to  take  and  pre- 
serve estate. — Dennery  v.  Superior  Court,  84 
Cal.  11,  S^4  Pae.  148. 

[b]  Receivers  of  insolvent  can  maintain  ac- 
tions necessary  to  preserve  property  of  in- 
solvent estate. — Tibbets  v.  Cohn  ft  Co.,  116 
Cal.  370,  48  Pac.  332. 

[c]  Receiver  of  insolvent  estate  has  no 
power  to  commence  suit  to  recover  property 
fraadulently  conveyed  by  insolvent. — Tibbets 
V.  Cohn  ft  Co.,  116  Cal.  367,  48  Pae.  372. 

§  74.  Defenses  Against  Assignee. 

[a]  Defendant,  in  an  action  by  an  assignee 
of  an  insolvent  estate  to  recover  certain 
property  for  the  benefit  of  creditors,  can- 
not raise  the  question  whether  the  assignee's 
bond  was  filed  properly  within  the  time  al- 
lowed by  statute,  the  erediiors  and  debtor 
having  acquiesced  therein. — ^hCogk  v.  Peter- 
son, 75  Cal.  496,  17  Pac.  446. 

[b]  Failure  of  assignee  formally  to  demand 
check,  which  was  surrendered  and  destroyed 
before  he  had  knowledge  of  its  existence, 
cannot  prejudice  bis  right  of  action  grounded 
upon  the  obligation  arising  out  of  nonpay- 
ment of  the  cheek. — Meherin  v.  Saunders,  131 
CaL  681,  63  Pae.  1084. 

Fob  AtrrB(niTiBs  Fboh  Othkb  States. 
See  88  Cent.  Dig.,  eoL  188,  §  139. 

S  7fiw  PlBadlng. 

[a]  In  an  action  by  the  assignee  of  an  in- 
solvent debtor,  the  fact  of  an  assignment 
must  be  alleged  in  the  complaint. — ^King  v, 
Felton,  63  Cal.  66. 

[b]  Complaint  by  assignee  to  recover  prop- 
erty belonging  to  insolvent  in  hands  of  third 
person  need  not  allege  fraud. — Cady  v.  Leon- 
ard, 81  Cal.  623,  22  Pac.  694. 

[c]  In  an  action  by  an  assignee  to  recover 
goods  sold  by  one  G.,  an  insolvent,  within 
thirty  days  of  Ms  insolvency,  the  complaint 
alleged  "that  at  the  time  of  the  attempted 
sale,  ....  and  for  a  long  time  prior  there- 
to, the  said  Q.  was,  and  ever  since  has  been, 
indebted  to  various  persons  in  large  sums  of 
money;  and  during  all  said  times  was,  and 
still  is,  unable  to  pay  his  debts  from  his  own 
means,  as  said  debts  become  due,  and  then 
was,  and  still  is,  an  insolvent  debtor,"  etc. 
Held,  that  the  allegations  sufficiently  showed 
O.'s  financial  condition  when  the  sale  was 
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made.--Fitz9erald  t.  Neastadt,  91  Cal.  600, 
27  Pac.  936. 

[d]  Complaint  assignee  in  insolveocj  to 
recover  personalty  alleged  to  have  been  trans- 
ferred to  the  defendant  bj  the  insolvent  in 
payment  of  a  debt  within  thirty  days  before 
the  commencement  of  the  attachment  proceed- 
ing considered  and  held  sufBcient. — La  Point 
T.  Boulware,  104  Cal.  264,  265,  37  Pac.  927. 

[e]  Under  insolvent  law  of  1895,  section  59, 
providing  that  when  any  transfer  of  prop- 
erty has  been  made  contrary  to  the  pro- 
visions of  the  act  the  assignee  may  recover 
the  property,  "or  the  value  thereof,"  an  as- 
signee in  insolvency  is  entitled  to  sne  for  the 
value  of  the  property  without  averring  that 
a  redelivery  cannot  be  had. — Perkins  v.  Maier 
ft  Zobelein  Brewery,  134  Cal.  372,  66  Pac.  482. 

[f]  Where,  in  an  action  by  an  assignee  to 
recover  on  a  claim  due  to  his  insolvent,  the 
complaint  alleges  that  such  former  owner  was 
duly  adjudged  insolvent,  that  plaintiff  was 
elected 'assignee,  and  that  the  clerk  assigned 
to  plaintiff,  assignee  as  aforesaid,  all  the 
property  of  said  insolvent,  it  will  be  pre- 
sumed, under  Code  of  Civil  Procedure,  sec- 
tion 1963,  subdivision  15,  declaring  the  pre- 
sumption that  oiRcial  duty  has  been  regu- 
larly performed,  that  such  assignee  had  quali- 
fied, and  the  complaint  will  be  held  niffleient 
after  judgment. — Farasworth  t.  Butro,  136 
Cal.  241,  68  Fae.  70S. 

F(n  AuraoBiTiEs  fbou  Other  States: 

See  28  Cent.  Dig.,  eols.  185-187,  §  145. 

§  76.  ETldence. 

[a]  In  an  action  by  an  assignee  in  insol- 
vency for  conversion  of  property  conveyed  by 
the  insolvent,  a  finding  that  the  debtor  was 
the  owner  of  the  property  on  and  for  a 
long  time  previous  to  the  date  of  the  insol- 
vency proceedings  is  not  inconsistent  with  a 
finding  that  he  sold  and  transferred  it  to  the 
vendee  on  a  prior  date;  it  being  intended 
thereby  to  find  that,  as  to  the  debtor's  as- 
signee in  insolvency,  the  debtor  was  the  owner 
at  the  later  date,  the  sale  being  void  as  to 
him. — Brown  v.  Bank  of  Napa,  77  Cal.  544, 
20  Pac.  71. 

[b]  In  an  action  to  recover  property  under 
Insolvent  Act  of  1880,  section  55,  provid- 
ing that  any  property  transferred  by  an  in- 
solvent within  one  month  before  the  filing  of 
bis  petition,  with  intent  to  prefer  any  cred- 
itor, to  a  person  who  had  reasonable  cause 
to  believe  the  debtor  to  be  insolvent,  and  that 
his  intent  was  to  prevent  the  property  from 
going  to  his  assignee,  may  be  recovered,  it  ap- 
peared that  the  insolvent  had  collected  money 
for  dcfemlnnt,  and  tortiously  converted  it; 
that  he  had  notified  defendant  that  bis  prop- 
erty would  probably  be  attached  the  next 
day;  that  he  turned  over  to  defendant  two 
days  before  the  filing  of  his  petition  as  an 
insolvent,  and  on  a  Sunday,  the  property  in 
controversy  in  part  payment  of  his  debt;  and 
that  defendant  reetivid  the  proj)erty  with- 
out making  Bueh  an  inspection  and  trial  as 


he  would  have  made  under  ordimiiy  eireun- 
BtancM.  Defendant  testified  thh.t  he  took  the 
property  without  design  to  defraud  the  other 
creditors  of  .insolvent.  The  court  found  that 
defendant  had  acquired  the  property  without 
any  reason  to  believe  that  insolvent  was  ud- 
able  to  pay  debts,  and  without  intent  to 
evade  any  provision  of  the  act.  Held,  that 
the  finding  was  not  supported  by  the  evi- 
dence.—Gtodfrey  V.  Miller,  80  Cal.  420,  22 
Pac.  290. 

[e]  It  appeared  from  the  evidence  in  sneh 
action  that  defendant  was  the  mother  of 
the  insolvent,  and  that  the  evening  before 
the  filing  of  the  petition  of  insolvency  he 
"turned  over"  to  her  certain  property 
"needed  for  his  family,"  including  that  ia 
controversy.  Held,  that  the  evidence  did  not 
tend  to  show  a  fraudulent  transfer,  but  tliat 
there  was  no  transfer  at  all,  and  such  evi- 
dence is  competent  to  prove  the  allegations 
of  the  complaint,  that  the  insolvent  was  the 
owner  of  the  property  and  defendant  was 
not.— Cady  t.  Leonard,  81  CaL  622,  22  Pac 
694. 

[d]  The  Insolvent  Act  of  16S0  (section  55), 
forbids  an  insolvent  to  make  any  preference 
by  transfer,  and  provides  that  any  transfer 
of  property  by  such  insolvent,  not  made  in 
the  ordinary  course  of  bosinesB,  shall  be 
prima  facie  evidence  of  fraud.  Held,  that 
the  prima  facie  presumption  of  fraud  and 
preference  may  be  overcome  by  the  uncon- 
tradicted evidence  of  the  insolvent  and  the 
agent  of  the  creditor  who  acted  in  the  mat- 
ter of  the  transfer,  showing  that  the  trans- 
fer was  made  in  good  faith,  and  that  there 
was  no  intent  to  make  or  secure  any  pref- 
erence over  other  creditors;  the  question  of 
intent  in  such  case  being  one  of  fact, — Haas 
V.  Whittier,  97  Cal.  411,  32  Pac.  449. 

[e]  Though  a  sale  by  an  insolvent  was 
prima  facie  fraudulent,  a  finding  that  the 
vendee  purchased  in  good  faith  will  not  be 
disturbed  on  evidence,  though  eonilietinft 
that  the  vendee  had  no  knowledge  of  the 
vendor's  insolvency,  that  the  price  agreed 
upon  was  the  fair  value  of  tiie  property,  and 
that  he  afterward  offered  to  make  the  de- 
ferred payments  to  the  vendor's  assignee. — 
Qrunsky  v.  ParUn,  110  CaL  179,  42  Pac.  575. 

[f]  In  an  action  by  an  assignee  appointed 
under  proceedings  in  involuntary  insolvency 
against  a  partnership,  to  recover  property 
assigned  by  the  firm,  to  the  defendants,  in 
violation  of  the  Insolvent  Act,  within  one 
month  prior  to  the  filing  of  the  petition  by 
the  creditors,  a  certified  copy  of  the  assign- 
ment to  the  assignee  is  conclusive  evidence 
of  the  right  of  the  assignee  to  bring  the  ac- 
tion.—Biego  V.  Foster,  125  Cal.  178,  57  Pae. 
896. 

For  AoTHORiTiEs  raoK  Otheb  States: 

See  28  Cent.  Dig.,  eols.  187-195,  §§  146- 
148. 

§  77.  Trial 

[a]  A  finding,  based  upon  an  admission  ia 
the  pleadings,  that  the  transfer  was  aot 
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inad«  In  the  unial  and  ordinary  courie  of 
bnainess,  and  that  at  the  time  thereof  de- 
fendants knew  and  had  reason  to  believe 
that  the  firm  was  insolvent,  and  that  the 
transfer  was  being  made  with  intent  to  pre- 
fer certain  creditors,  represented  by -the  de- 
fendants, and  with  a  view  to  prevent  the 
property  from  coming  to  the  assignee  in  in- 
solvency, etc.,  is  not  inconsistent  with  another 
finding  that  defendants  were  free  from  actaal 
fraud,  and  believed  their  conduct  to  be  law- 
fnl.— Eiego  t.  Poster,  125  Cal.  178,  67  Pac. 

J  898.  ' 

j 

PoB  AuTHOBims  raoM  Othib  States: 

See  28  Cent  Dig.,  coli.  195-198,  §§  .149- 


I  78.   New  TilaL 

[a]  County  courts  may  grant  new  trials  in 
insolvent  cases. — People  ex  mL  Grow  t.  Eos- 
borough,  29  CaL  415. 

$  79.  Judgment. 

[a]  In  conversion  against  a  certain  person, 
individually  and  as  assignee  in  insolvency,  he 
cannot  complain  that  the  judgment  is  against 
him  in  his  representative  capacity,  where  the 

{"ury  found  that  he  converted  the  property  to 
lis  own  use. — Butan  v,  Wolters.  116  Cal.  403. 
48  Pac.  385.  . 

Fob  AuTHOBimB  fbok  Otbka  Statbs: 

See  28  Cent.  Dig.,  cols.  198,  109,  8  158. 

§  80.  Berlev 

[a]  On  appeal  by  assignee,  his  official  bond 
does  not  operate  to  stay  proceedings  on  the 
judgment.— Bufalert  v.  Superior  Court,  72  CaL 
98,  13  Pae.  155. 

[b]  On  appeal  by  plaintiff  from  an  order 
granting  a  new  trial  in  an  action  to  set  aside 
as  fraudulent,  under  the  California  Insol- 
vent Act  of  1880,  section  55,  the  lien  of  a 
confessed  judgtnent  and  execution  thereon, 
the  evidence  being  conflicting  as  to  whether 
the  creditor  had  reasonable  cause  to  believe 
that  the  debtor  was  insolvent,  or  that  he 
owed  anyone  else,  or  whether  the  seizure 
was  made  with  a  view  to  obtain  a  prefer- 
ence, within  the  meaning  of  the  act,  the  order 
will  not  be  disturbed.— ^mheim  t.  Christal, 
76  CaL  567,  18  Pac  683.  > 

[c]  In  an  action  by  the  assignee  of  an  in- 
solvent debtor  to  recover  personal  property 
conveyed  by  the  insolvent  to  defendant  by 
an  alleged  fraudulent  bill  of  sale,  an  objec- 
tion to  a  charge  of  the  court  as  to  the  effect 
of  a  lease  from  defendant  to  the  debtor, 
which  was  followed  by  the  alleged  fraudu- 
lent bill  of  sale  of  the  same  property  from 
the  insolvent  to  defendant  of  all  the  insol- 
vent's "right  and  interest"  in  the  property, 
on  the  ground  that  the  charge  was  inappli- 
cable, because  defendant  must  be  held  as 
claiming  the  property  under  the  bill  of  sale, 
eannot  be  sustained  when  the  jury  find  what 


the  debtor's  interest  in  the  property  was, 
and  give  plaintiff  a  verdict  for  ita  value. — 
Murray  v.  White,  82  Cal.  119,  23  Pac  35. 

[d]  In  an  action  by  an  assignee  for  the 

benefit  of  creditors  to  set  aside  an  allegeu 
fraudulent  transfer  of  property  made  by  the 
debtor  about  two  weeks  before  the  filing  of 
the  petition  in  insolvency,  the  debtor  testi- 
fied that  when  be  made  the  transfer  he  did 
not  know  that  he  was  owing  more  than  h* 
could  pay,  bnt  that  be  did  know  that  more 
money  was  due  than  he  could  have  paid  if 
his  creditors  bad  demanded  immediate  pay- 
ment, and  that  he  did  not  have  money  enough 
in  his  hands  to  pay  his  debts  as  they  be- 
came due,  but  that  he  bad  merchandise. 
Held  that,  under  Civil  Code,  section  3450, 
defining  an  "insolvent"  as  one  who  is  unable 
to  pay  his  debts  from  his  own  "means"  as 
they  become  due,  this  was  not  such  a  dis- 
tinct confession  of  insolvency  as  would  war- 
rant the  supreme  court  in  setting  aside  a 
finding'  that  the  debtor  was  solvent  when  ths 
transfer  was  made. — Sacry  t.  Lobree,  84  Cal. 
41,  23  Pae.  1088. 

Foe  AuTHOsims  fboii  Otheb  States: 
See  28  Cent.  Dig.,  coL  199,  |  154. 

§  81.  Costs— attorney's  Fees. 

[a]  Counsel  fees  may  be  allowed  in  equity 
in  an  action  for  the  preservation  or  distribu- 
tion of  a  fund  where  all  the  parties  have  a 
common  interest;  but  a  plaintiff  who  brings 
suit  for  himself  and  others  interested  with 
him  cannot  recover  counsel  fees  against  a 
defendant  who  denies  the  right  of  each  and 
all  of  the  plaintiffs,  and  sets  up  in  himself 
an  adverse  and  independent  title  to  the 
thing  in  litigation. — ^MUler  t.  Eehoe,  107  Cal. 
340,  40  Pac.  985. 

[b]  The  court  cannot  decree  attorneys'  fees 
to  be  paid  to  the  creditors,  plaintiffs,  nor  to 
the  assignee  in  insolvency,  out  of  the  gross 
proceeds  of  the  sale  of  the  property,  nor  can 
it  allow  costs  to  the  assignee  in  insolvency 
ont  of  the  fund.— Miller  v.  Kehoe,  107  Cal. 
340,  40  Pac.  485. 

Fc«  AvTH<nim8  raoic  Othxk  Statu; 
See  28  Cent.  Dig.,  col.  119,  8  150. 

P.    CLAIMS   AGAINST  AND  DISTBIBn- 

TION  OP  ESTATE. 

OBSDITORS  ENTITLED  TO  SHABB  IN  ASSETS, 
I  82. 

0LAIU8  PROVABLE,  f  88. 

  SECURED  CLAIMS,  |  84, 

PEOOF  OP  CLAIMS,  |  85. 
COMPELLING    AI>LOWANCE,    <  86. 
PRIORITY  BETWEEN  PARTNERSHIP  ASD  IH- 
DIVIDUAL  CREDITORS,  f  87. 

§  82.   Creditors  Entitled  to  Share  in  Assets. 

[a]  Where,  prior  to  insolvency  proceedings 
against  a  firm,  the  wife  of  a  member,  who 
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was  also  a  creditor^  received  a  draft  belong- 
ing to  the  flrm  in  good  faith,  without  intend- 
ing to  defraud  other  creditors,  but  to  keep 
the  money  from  being  wasted  by  attachmeotB, 
her  surrender  of  tlie  principal  part  of  the 
money  to  the  assignee  after  an  action  was 
brought  by  him  against  her  therefor,  but  be- 
fore judgment,  was  in  time  to  entitle  her  to 
share  in  the  dividends,  as  a  creditor  free  from 
fraud,  though  she  contested  the  assignee 's 
right  to  the  balance  of  the  proceeds  of  the 
draft,  which  she  had  used  for  family  pnr- 
poaes, — Doyle  &  Son's  Estate,  In  re,  127  CiJ. 
zviii,  59  Pac.  993. 

F(s  AuTHORiniis  FBOH  Othbi  Statss; 
See  28  Cent.  Dig.,  cols.  SOO-202,  fi  156. 

§  8S.  Claims  Provable. 

[a]  Debts  payable  at  a  future  time  may  be 
proved  against  insolvent 'a  estate. — Mooney 
V.  Detrick,  85  Cal.  552,  26  Pac.  280. 

[b]  Claim  for  unliquidated  damages  for 
breach  of  covenants  hx  lease  before  adjudi- 
cation is  not  provable  as  debt  against  es- 
tate of  insolvent.— Bell,  In  re,  85  Cal.  ISl, 
122,  24  Pae.  633. 

[c]  Law  makes  no  provision  for  an  allow- 
ance from  the  estate  of  an  insolvent  debtor, 
to  employ  counsel  and  pay  expenses  of  the 
litigation  on  his  part,  contesting  the  adju- 
dication of  insolvency. — Close,  Matter  of,  106 
Cal.  574,  39  Pac.  1067. 

[d]  statutes  of  1895,  page  146,  provides 
that,  when  a  creditor  has  a  mortgage  securing 
payment  of  a  part  of  bis  debt,  he  shall  be  ad- 
mitted as  a  creditor  in  insolvency  proceedings 
against  the  debtor  only  for  the  balance  of  hia 
debt  after  deducting  the  value  of  the  mort- 
gaged property.  L.  and  others  doing  business 
as  L.  Bros.,  were  adjudged  insolvent,  and 
property  occupied  by  L.  was  set  off  to  him  as 
a  homestead.  Prior  to  the  insolvency  pro- 
ceedings, appellant  procured  a  mortgage  on 
the  homestead,  signed  by  L.  and  wife,  secur- 
ing a  part  of  the  firm's  indebtedness  to  appel- 
lant. The  members  of  that  firm  had  no  indi- 
vidual creditors.  Held,  that  appellant  was 
entitled  to  be  admitted  as  a  creditor  in  the 
insolvency  proceedings  only  for  the  balance  of 
his  claim  after  deducting  the  mortgage. 
Levin,  In  re,  63  Pae.  335. 

Fob  A.UTHOBITIBS  FBOU  Other  States: 

See  28  Cent.  Dig.,  cola.  202,  203,  S  157. 

§  84.   Secured  Claims. 

[a]  A  debt  secured  by  a  mechanic's  lien 
ia  not  provable  against  the  debtor's  estate  in 
insolvency  proceedings. — Bradford  v.  Dorsey, 
63  Cal.  122. 

[b]  On  a  contest  of  a  claim  against  an  in- 
solvent's estate,  it  appeared  that  the  insolvent 
had  become  indebted  to  claimant's  assignor, 
B.,  for  the  price  of  certain  land  and  merchan- 
dise, and  gave  him  the  notes  constituting  the 
claim  in  qnestion.   Ai  part  of  the  same  trana* 


action,  B.  gave  a  bond  conditioned  to  convey 
the  land  to  the  insolvent  on  payment  of  the 
amount  of  the  notes.  Held,  that  the  title  to 
the  land  was  reserved  to  secure  the  entire 
debt,  and  that  the  claim  was  properly  rejected 
where  claimant  attempted  to  prove  the  fall 
amount  of  the  notes,  mthout  either  deducting 
the  value  of  the  land,  as  required  by  aection 
44  of  the  insolvency  act,  or  conveying  his  in- 
terest in  it  to  the  aasignee. — Harvey,  In  re,  32 
Pae.  567;  Appeal  of  Champlin,  32  Pac  567. 

[e]  Statutes  of  1895,  page  146,  section  48, 
provides  that,  when  a  creditor  has  a  mortgage 
on  real  property  of  the  debtor  to  secure  the 
payment  of  the  debt  owing  to  him  from  the 
debtor,  he  shall  be  admitted  aa  a  creditor  in 
insolvency  proceedings  of  the  debtor's  estate 
only  for  the  balance  of  the  debt  after  deduct- 
ing the  value  of  sach  property.  Held,  that 
where  a  creditor  of  an  insolvent  firm  held  a 
mortgage  on  the  individual  property  of  one 
of  the  members  of  the  flrm  as  adiUtional  secur- 
ity, he  did  not  hold  a  mortgage  on  the  ' '  prop- 
erty of  the  debtor,"  and  was,  therefore,  en- 
titled to  receive  dividends  from  the  flrm  assets 
to  the  full  amount  of  his  claim.  Order, 
Levin,  In  re  (1900),  63  Pac.  335,  reversed.-:- 
Levin  Bros.'  Estate,  In  re,  139  Cal.  350,  73 
Pac.  159. 

[d]  Where  a  flrm  creditor  held  a  mortgage 
on  the  homestead  of  one  of  the  individual 
partners  as  partial  security  for  the  debt,  he 
was  not  thereby  deprived  of  the  right  to  prove 
his  entire  claim  against  the  assets  of  the  firm 
in  insolvency  without  releasing  such  security, 
since  the  security,  being  on  exempt  property, 
if  released,  would  be  unavailable  to  other 
creditors.  Order,  Levin,  In  re  (1900),  63  Pae. 
335,  reversed. — Levin  Bros.'  Estate,  Xn.  re, 
139  CaL  350,  73  Pae.  159. 

.  §  86.  proof  of  dalnu, 

[a]  It  is  gross  error  to  allow  claim,  only 
evidence  of  which  is  check  drawn  in  favor  of 
plaintiff  by  defendant. — Headier  v.  Beed,  2 
Cal.  322. 

Fob  Acthobitibb  from  Otheb  States: 

See  28  Cent  Dig.,  eola.  220,  221,  {  177. 

g  86.   Oompelllng  Allowance. 

[a]  A  bill  in  equity  against  an  assignee  of 
insolvency,  brought  by  a  creditor  of  the  estate 
to  compel  the  allowance  of  his  claim,  which 
has  been  disapproved  by  the  insolvency  court, 
cannot  be  maintained,  as  the  complainant  has 
an  adequate  remedy  by  appeal  from  the  de- 
cision of  the  insolvency  court. — Jnlies  v. 
Riley,  61  Cal.  242. 

Fob  Authoritibs  ntou  Othsb  States: 
See  28  Cent.  Dig.,  cols.  226-227,  S  179. 

§  87.  Priority  Between  Fulnerdiip  ud  ID- 
divldnal  Creditors. 

[a]  An  involuntary  insolvent  in  the  inve|)- 
tory  of  his  property  included  the  assets  of  his 
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firm,  whieb  had  become  inaolTest,  and  also 
inelnded  Arm  ereditoTi  in  Ida  list  «f  ered- 
itora.  Many  of  the  ereditors  proved  their 
demands,  some  of  them  being  creditors  of  the 
insolvent  only,  and  others  creditors  of  the 
firm.  Of  $2,100  to  be  distribated  among  cred- 
itors only  $3.50  came  from  the  firm  assets,  and 
the  partnership  affairs  were  never  settled. 
The  assignee  distributed  the  fund  to  all  of 
the  creditors  pro  rata,  including  firm  ered' 
itors.  Held,  that  section  39  of  the  insolvent 
law  (Stats,  1895,  p.  144),  providing  that  in 
eases  of  insolvent  partners  the  proceeds  of  the 
partnership  property  shall  be  first  applied  to 
payment  of  partnership  creditors,  and  moneys 
derived  from  the  estates  of  the  partners  to 
the  payment  of  individual  debts,  either  set  of 
creditors  having  the  right  to  resort  to  any 
snrplus  there  might  be  in  the  fund  first  to  be 
appropriated,  did  not  apply  where  only  one 
partner  was  adjudged  insolvent,  and  that  the 
ereditors  were  entitled  to  share  pro  rata,  as 
provided  by  section  85  of  the  act. — StraniC  la 
TO,  125  Cal.  415,  58  Pac.  62. 

Foe  Authobitiks  nou  Onm  States: 
See  28  Cent.  Dig.,  eob.  237,  238,  {  189. 

0.  ACCOUNTING   AND   DI8CHABGE  OP 
ASSIGNEE. 

POWER  OF  OODBT  AND  DITTT  OF  AS8I0H2E, 

I  88. 

OHAROKS  AND  CREDITS,  |  S9. 
OOHHiaSIONS,  I  90. 

EFFECT  OF  ORDER  SETTLING  ACCOUNT,  |  91. 
DIBCHAROE  AND  EFFECT  THEBBOF.  |  92. 
  BETTING  ASIDE,  |  98. 

{  88.  Power  of  Court  and  Duty  of  Assignee. 

[a]  Equity  has  jurisdiction  to  compel  an 
assignee  in  insolvency  to  execute  his  trust 
and  to  account  for  the  property  assigned  to 
him. — Sanderson  v.  Mcintosh,  65  Cal.  36,  2 
Pae.  728. 

[b]  Court  may  order  assignee  to  aeeonnt  as 
often  as  occasion  seems  to  require.-— Bosenthal 
T.  Levy,  73  Cal.  10,  14  Pac.  368. 

[c]  Assignee  cannot,  at  any  time,  object  to 
order  requiring  him  to  account. — ^Bosenthal  t. 
Levy,  73  Cal.  10,  14  Pac.  368. 

[d]  Court  has  power  to  require  the  assignee 

to  itemize  his  account;  and  it  may,  in  its  die- 
cretioD,  refer  the  account  to  a  referee  for 
hearing  and  report. — Baley,  Estate  of,  123  Oal. 
38,  55  Pae.  790. 

For  Authobitiks  fboh  Otheb  States: 
See  28  Cent  Dig.,  col.  248,  S  200. 

{  89.  Ohargas  and  Oredits. 

[a]  The  assignee  of  an  insolvent  debtor  can- 
not be  properly  charged  with  money  which 
never  came  into  his  bands,  if  it  does  not  ap- 
pear that  it  was  lost  to  the  estate  through  his 
fraud  or  negligence. — Balej,  Estate  of,  123 
Cal  88,  55  Pac.  790. 


[b]  A  nuBtake  made  by  such  assignee  in 
bookkeeping,  in  charging  himself  with  the  full 
amount  of  moneys  collected  by  former  asaign- 
ees  for  the  benefit  of  creditors,  and  crediting 
himself  with  moneys  paid  oat  by  them  for  at- 
torneys'  fees,  instead  of  charging  himself 
only  with  the  net  amount  of  money  received 
by  him  from  them,  does  not  render  him  liable 
for  moneys  not  received.  It  is  error  to  strike 
out  the  allowance  for  attorneys'  fees,  and  still 
to  charge  the  assignee  of  the  insolvent  with 
the  full  amount  received  by  the  former  as- 
signees, without  any  dednetion.— Baley,  Es- 
tate of,  123  CaL  88,  S5  Pae.  790. 

[c]  Assignee  of  an  insolvent  debtor  is  en- 
titled to  the  allowance  of  commissions  on 
money  accounted  for  in  his  quarterly  account, 
as  a  preferred  demand  upon  the  fund  in  the 
hands  of  the  assignee,  to  be  satisfied  before 
the  funds  are  nsed  to  pay  creditors,  and  only 
the  snrplus  should  be  distribnted  pro  rata 
among  the  creditors. — ^Baley,  Estate  of,  128 
Cal.  38,  55  Pac.  790. 

[d]  Assignee  of  insolvent  debtor  is  to  be 
erected  under  section  38  of  the  Insolvent  Aet 
of  1895,  with  "all  necessary  expenses  incurred 
by  him  in  the  eare,  management  and  settle- 
ment of  the  estate";  and  it  is  incumbent  on 
the  assignee  to  support  his  right  to  be  reim- 
bursed for  expenditures  made  by  a  showing 
such  as  will  bring  them  within  the  purview  of 
that  provision.— Baley,  Estate  of,  123  CaL  38, 
55  Pac.  790. 

Foa  AuTHOEiTiES  rsOM  Othee  States  t 
See  28  Cent.  Dig.,  col.  249,  §  202. 

g  90.  OoflUBljKlaia. 

[a]  Under  Insolvent  Aet  of  1896,  section  82, 
allowing  receivers  "to  charge  and  receive  for 
their  services  commissions  upon  all  sums  of 
money  coining  into  their  han&  and  accounted 
for  by  them,"  an  assignee  in  insolvency  is 
entitled  to  his  commissions  before  the  funds 
are  used  to  pay  ereditors, — Baley 's  Estate,  In 
re,  123  Cal.  88,  55  Pae.  790. 

Fob  Authobities  fboh  Otbbb  States: 

See  28  Cent  Dig.,  eols.  249,  250,  {  203. 

S  91,  Effect  of  Order  Settling  Account. 

[a]  An  order  settling  the  account  of  an  as- 
signee in  insolvency,  and  directing  the  pay- 
ment of  a  dividend  to  the  creditors,  has  the 
effect  of  a  judgment,  and  draws  a  like  rate  of 
interest.— Sharp,  Matter  of,  92  Cal.  577.  28 
Pac.  783. 

$  02.   Discharge  and  Effect  Thereof, 

[a]  Only  parties  before  court,  after  dis- 
charge of  insolvent,  are  the  assignee  and  the 
creditors,  who  are  represented  by  the  assignee 
as  their  trustee. — Bned  Cooper,  109  Cal.- 
682,  34  Pac.  98. 

.  [b]  An  order  discharging  an  assignee  from, 
liability  to  creditors  applies  only  te  matters 
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appearing  in  Ui  aeeoant  to  whititk  the  cred- 
itors have  bad  an  opportunity  of  excepting 
and  cannot  have  the  effect  to  relieTe.him  from 

responaibility  for  any  property  or  right  of 
action  not  appearing  in  his  account,  whether 
the  assignee  then  knew  of  it  or  not. — Bued  v. 
Cooper,  109  Cal.  682,  34  Pac.  98. 

[c]  The  court  not  having  lost  jarisdlction  of 
the  subject  matter  by  the  discharge  of  the  as- 
signee, any  loss  of  jurisdiction  of  his  person 
may  be  restored  by  his  consent. — Bned  t. 
Cooper,  109  Cal.  682,  34  Pac.  98. 

-  [d]  The  jurisdiction  of  the  court  over  the 
proceeding  is  not  lost  by  the  final  discharge 
of  the  assignee  in  insolvency  where  there  ia 
any  property  or  right  of  action  remaining  un- 
administered;  and  the  assignee,  after  his  final 
discbarge,  upon  the  discovery  of  a  cause  of 
action  to  recover  property  of  tbe  insolvent, 
may  procure  an  ex  parte  order  setting  aside 
his  discharge,  and  may  commence  such  action. 
Bued  T.  Cooper,  109  Cal.  682,  34  Pae.  98. 

[e]  The  effect  of  the  discharge  of  ui  as- 
signee upon  tbe  filing  of  his  final  account  is 
merely  to  discharge  him  from  liability  as 
assignee  to  any  creditors  of  the  insolvent 
respecting  the  matters  accounted  for;  but 
it  still  leaves  him  with  all  his  powers  as 
trustee  in  case  any  other  property  than  that 
disposed  of  in  his  accounts  should  be  discov- 
ered.—Bued  V.  Cooper,  109  Cal.  682,  34  Pac 


Fob  Adthobities  fbou  Othbb  States: 
See  ,  28  Cent.  Dig.,  coL  251,  }  207. 

§  93.   Setting  Aside. 

[a]  Section  473  of  the  Code  of  Civil  Proce- 
dure, limiting  the  time  within  which  a  judg- 
ment or  order  may  be  set  aside  to  the  period 
of  six  months  from  the  time  it  was  taken,  has 
no  application  to  an  order  discharging  an 
assignee  in  insolvency  from  liability  to  cred- 
itors, and  the  court  has  power  at  any  time 
to  set  aside  such  discharge  in  recognition  of 
the  continuing  authority  of  the  assignee,  and 
of  his  right  to  bring  a  new  action  for  the  ben- 
efit of  the  creditors. — Bned  v.  Cooper,  100  Cal. 
682,  34  Pac.  98. 

IV.    BiaHTS,     BEMEDIES     AND  DIS- 
CHABQE  OF  INSOLVENT. 

EFFECT  OF  INSOLTENCT  ON  SUITS  PENDING 
AGAINST  INSOLVENT,  |  94. 

HOMESTEAD  RIGHTS  OF  DEBTOR,  PROCEED- 
INGS TO  SET  APART  AND  EFFECT  THEKB- 
OF,   I  95. 

ABATEMENT  OF  ZH80LTEH0T  PBO0EEDIHO8 

ON  DEATH  OP  INSOLVENT,  1  96. 
EXEMPTION   OP   DEBTOR   FROM  ARREST  ON 

MESNE  PROCESS,    f  97. 
PROCEEDINGS     FOR  DISCHARGE— JUBI8DI0- 

TION,   (  98. 

  NATURE  OF  PROCEEDING,  |  S». 

  PETITION,  1  100. 

  NOTICE  TO  CREDITORS,   1  101. 

  OPPOSITION  OF  CREDITORS,  1  103. 

  ANSWER  OB  DEMUBBEB  TO  OPPOSITION, 

I  108. 


SVIDENOK,  I  IM. 
  TRIAL,   I  108. 

QB0UND8  FOB  OPPOSXTIOH  TO  OK  BXWOAL 

OP    DISCHARGE,    1  10». 

  SECOND  INSOLVEKOT,  |  107. 

  FRAUD  IN  GENERAL,  %  108. 

  CREATION  OF  DEBT  BT  FRAUD    |  109 

  ASSIGNMENT  FOR  CREDITORS.  %  110.  ' 

  FAILURE  TO  KEEP  OB  DELIVER  BOOKS 

OP  ACCOUNT,  I  111. 

  DEFECTS  IN  BOHBDDLB,  |  112. 

SFFECT  OF  REFUSAL  OF  DISOHABOX  IH  TBh 

ERAL  BANKRUPT  COURT.  (  11>. 
EFFECT  OP  REFUSAL  OF  DISCHARGE,  |  114 
ORDER  OR  DECREE  OF  DISCHARGE,  |  US  ' 
VALIDITY  OP  DISCHARGE,  |  116. 
  OMISSIOW    OF  DEBTS  PROM  SCHEDULE. 

I  117. 

BKVOKING  OR  SETTING  ASIDE  DISCHARGE, 
f  118. 

OPERATION    AND    EFFECT    OF  DISOHABGE. 

I  IIB. 

  DEBTS  DISCHARGED.  |  130. 

 PARTNERSHIP     AND  INDIVIDUAL 

DEBTS.  I  121. 

 DEBTS  DEFEOTIVELT  8CHEDDLBD 

I  122. 

 FIDUCIARY  DEBTS,  |  138. 

•  OBLIGATION    TO    PAT  ANNUITY 

f  124. 

'  DEBT  CREATED  BT  FRAUD.  |  135 

 JUDGMENTS,  |  126. 

 MORTGAGES,    |  127. 

  PERSONS  DISCHARGED,  |  128. 

  PERSONS  CONCLUDED,  |  129. 

  NONRESIDENTS,  |  180. 

  FOREIGN  OISOHARQiB,  |  181. 

KEW   PROMISE— REQUISITES    AND  BPPECT 
I  132. 

■          PLEADING,  I  138. 

PLEADING  DISCHARGE,  |  184. 
SETTING  UP  DISCHARGE  BT  MOTION  |  185 
EVIDENCE  OF  DISCHARGE,  |  186. 
DETERMINATION  OF  EXISTENCE    OF  VALID 
DISOHABGE,  |  187. 

S  94.  Sfleet  of  InsolveiuT  m  Solti  Pesidliis 
Against  Xtuolvant. 

[a]  The  provisions  of  the  fourteenth  section 
of  the  Insolvent  Act,  providing  that  all  suits 
brought  against  the  insolvent  debtor  anterior 
to  his  surrender  of  property  shall  be  trans- 
ferred to  the  court  in  which  said  insolvent 
shall  have  presented  bis  sebedule  does  not  ap- 
ply to  suits  brought  for  the  enforcement  of 
prior  liens  or  mortgages.— v.  bfcHenry, 
7  Oftl,  89, 

[b]  A  judgment  rendered  against  a  defend- 
ant subsequent  to  bis  discbarge  in  insolToney, 
in  an  action  commenced  before  tbe  proceed- 
ings in  insolvency  were  instituted,  is  not  void 
on  the  ground  that  the  judgment  was  in  vio- 
lation of  the  restraining  order  made  at  the 
commencement  of  the  proceedings  in  insol- 
vency, or  that  the  defendant  was  discharged 
from  all  his  debts  and  liabilities,  including  the 
debt  of  the  plaintiff,  prior  to  the  rendition  of 
tbe  Judgment.— Babm  v.  Minis,  40  Cal.  421. 

Fob  Authobitibs  fboh  Otbib  States: 

See  28  Cent  Dig.,  eols.  26*-270,  IS  S20- 
222. 
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§  96.  Hom«8tead  Bigbts  «f  DeMw,  FrocMd' 
Inff  to  Set  Apart  and  BflMt  Tlwrsoif . 

[a]  _A  decree  in  iosolTeney,  setting  apart 
eertaio  premisea  as  a  homestead  for  the  ben- 
efit of  the  debtor,  wUl  not  affect  the  validity 
of  mortgages  of  the  premises  so  set  off,  made 
by  the  husband  before 'his  insolvency,  which 
were  inoperative  to  convey  the  homestead,  for 
want  of  the  wife 's  signature. — Bowman  v. 
Norton,  10  Cal.  213. 

[b]  The  bnsband  may  maintain  ejectment 
to  recover  possession  of  th6  homestead  daring 
the  pendency  of  an  application  on  hia  part  to 
be  discharged  from  bis  debts  under  the  insol- 
vent laws.— Moore  v.  Uorrow,  &8  CaL  551. 

[e]  No  aiatnte  antfaorizes  a  sale  Of  the 
debtor's  homestead  in  insolvency  proceedings. 
A  sale  had  thereunder  la  therefore  Toid^ 
Barrett  v.  Simms,  62  Cal.  440. 

[d]  Premiaes  once  declared  a  homestead  can- 
not be  sold  by  an  assignee  in  insolvency^ 
Paaeey  t.  Harris,  es  Cal.  361,  4  Pac.  805. 

[e]  Court  may  set  apart  to  insolvent,  as 
homestead,  premises  on  which  he  never  re- 
sided.— Bowman,  In  re,  60  Cal.  246,  10  Pae. 
412. 

[f]  An  order  setting  aaide  a  homestead  In 
insolvency  proceedings  being  a  matter  of  pub- 

.  lie  record,  the  plaintiff  was  charged  with 
I  notice  thereof,  and  ignorance  of  the  fraud 
[  is  the  procurement  of  the  order  setting  aside' 
I  the  homestead  will  not  stay  the  running  of 
I  the  statute.— Eeoht  t.  Slaney,  78  Cal.  363,  14 
!  Pac.  88. 

^  [g]  Borden  is  on  objecting  creditors  to  show 
that  value  of  premiaes  asked  to  be  set  apart 
as  homestead  exceeds  limit  of  exemption. — 
Demartin  v.  Demartin,  85  Cal.  75,  24  Pac.  594. 

[b]  Court  has  no  discretion  to  refuse  appli- 
cation of  insolvent  to  set  apart  homestead. — 
Demartin  t.  Demartin,  85  Cal.  75,  84  Pac.  596. 

[i]  The  InsolTNit  Aet  substantiaUy  declares 
that  the  probate  procedure  should  be  followed 
in  ease  of  a  homestead  exceeding  five  thou- 
sand dollars  in  valne  though  not  expressly 
so  providing;  and  section  1476  of  the  Code  of 
Civil  Procedure,  which  applies  to  homesteads 
created  by  declaration,  made  and  recorded, 
though  not  expressly  referred  to  in  the  Insol- 
vent Act,  is  to  be  applied  in  setting  apart 
the  homestead  created  by  the  insolvent  debtor 
in  case  of  such  excess  in  value. — ^Herbert's 
Estate,  122  Cal.  329,  54  Pac.  1109. 

[j]  The  homeatead  created  by  the  recorded 
declaration  of  an  insolvent  debtor  should  be 
dealt  with  in  the  same  manner  as  that  of  a 
deceased  person,  and  the  court  has  no  jwwer 
to  set  apart  a  homeatead  claimed  by  the  insol- 
vent which  is  of  a  greater  value  than  five 
thousand  dollars;  but  it  muat  either  require 
a  portion  thereof  to  be  set  apart,  if  deemed 
practicable,  or  otherwise  order  a  sale  of  the 
entire  property,  and  direct  that  the  proceeds 
be  applied  as  provided  in  section  1476  of  the 
Code  of  Civil  Procedure. — Herbert's  Estate, 
122  CaL  829,  54  Pae.  1109. 


[kj  Costs  incurred  in  wrongful  attachment 
against  the  estate  of  an  insolvent  cannot  be 
recovered,  under  section  65  of  the  Insolvency 
Aet,  as  said  section  applies  only  to  coats 
which  would  have  been  a  legal  charge. — Har- 
vey, In  re,  32  Pae,  567. 

S  96.  Abatemant  of  UuolTwcy  Preeeedinfli 
on  Death  of  Insolvent. 

[a]  Where  the  insolvent  diea  before  the  re- 
turn day  of  an  application  for  his  adjudica- 
tion as  an  insolvent,  the  proeee^ng  abates. — 
Vermont  Marble  Co.  T.  Superior  Court  of  San 
Francisco,  99  CaL  579,  34  Pac.  326. 

Fw  AuTBCNRirm  raoH  Othsb  Statbs; 
See  88  Cent.  Dig.,  eoL  872,  |  226. 

S  97.  SxenvttoB  of  Debtor  from  Arrest  on 
Mesne  Process. 

[a]  Mere  .  right  of  discharge  is  not  only 
relief  resulting  to  the  debtor.  Exemption 
from  arrest  upon  mesne  or  final  process,  as 
well  as  from  the  eosts  and  expenses  of  harass- 
ing litiration,  is  a  portion  of  the  relief.— Co- 
hen V.  Barrett,  5  Cal.  195. 

Fob  AuTHOBinxs  mm  Othsb  States: 

See  28  Cent  Dig.,  cols.  272-280,  H  286- 


S  9a  Proeeedlngi  for  JMidtarga— Jnrisdle- 
tlon. 

[a]  Discharge  made  in  chambers  by  the 
district  judge  in  the  same  district,  but  in  an- 
other county  from  that  in  whieh  the  proceed- 
ings were  instituted.  Is  no  defense  to  an  action 
against  the  insolvent. — ^Turner  v.  McHhany,  6 
CaL  287, 

[b]  In  proceeding  for  discharge  by  insolvent, 
filing  of  petition,  which  stands  in  place  of 
complaint,  and  due  publication  of  notice  to 
creditors,  which  stands  in  place  of  summons, 
give  eourt  jurisdiction  over  subject  matter 
and  parties. — ^Bennett  His  Creditors,  22  CaL 
88. 

[e]  Jurisdictional  facts  in  proceedings  to 
obtain  insolvent's  discharge  from  his  debts 
are  a  petition  setting  forth  substantially  such 
a  state  of  facts  as  will  bring  the  case  within 
the  provisions  of  the  statute,  and  due  publica- 
tion of  the  notice  to  the  creditors^ — ^Fried- 
lander  T.  Loneks,  34  CaL  18. 

Fob  AuTHOBinis  fboh  Othbb  States: 
See  28  Cent  Dig.,  eels.  289-291,  §  240. 

{  90.    Natnre  of  Proceeding. 

[a]  Application  for  discharge  in  insolvency 
is  a  special  proceeding  in  the  nature  of  an 
action. — ^Kohlman  t.  Wright,  6  CaL  230. 

I  100.   PetltioB. 

[a]  Petition  for  discharge  need  not  allege 
that  debts  were  created  in  this  state. — Sharp 
T.  His  Cxediton,  10  CaL  418. 
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[b]  Petition  for  discharge,  under  the  Inaol- 
Tent  Act,  need  not  allega  that  debts  were  cr»- 
ated  in  this  state.  The  courts  do  not  owe 
their  jurisdiction  to  an  averment  in  the  peti- 
tion that  the  debts  of  the  insolvent  arose  in 
this  state.— Sharp  t.  His  Creditors.  10  CaL 
418. 


§  101.   Notice  to  Orediton. 

[a]  Court  can  acquire  jurisdiction  to  dis- 
charge insolvent  from  his  debts  only  by  the 
publication  of  notice  to  creditors,  but  the  ju- 
risdiction to  make  the  orders  which  precede 
the  publication  of  the  notice  attaches  when 
the  petition  and  schedule  are  filed. — Cerf  t. 
Oaks,  60  Gal.  132. 

S  102.   Opposltlai  of  OMUton. 

[a]  Any  creditor  of  an  insolvent  debtor  has 
the  right  to  be  made  a  party,  for  the  purpose 
of  opposing  the  discharge,  or  obtaining  his 
proportion  of  the  assets,  whether  he  be  named 
in  the  assignment  or  not. — ^Lambert  v.  Slade, 
4  Cal  337. 

fb]  Petition,  sehedute,  and  affidavit,  are  the 
,  eadinga  on  tlie  part  of  the  petitioner,  who 
is  the  plaintiff;  and  if  they  are  sufficient  to 
entitle  him  to  his  dischai^e,  any  irregularity 
or  defect  in  form  must  bo  taken  advantage  of 
before  judgment,  by  his  creditors,  who  are 
defendants  in  the  proceeding. — Kohlman  t. 
Wright,  6  OaL  230. 

[el  An  allegation,  in  an  opposition  to  an 
insolvent  'a  discharge,  that  the  petitioner  holds 
the  office  of  county  treasnrer,  from  which  he 
will  hereafter  receive  a  large  amount  of 
money,  and  that  he  has  fraudulently  con- 
cealed such  fact  from  his  creditors,  does  not 
amount  to  an  allegation  of  fraud. — Grow  T. 
His  CreditoTB,  81  Cal.  328. 

[d]  Under  the  Insolvency  Aot  of  May  4, 
1852,  it  was  not  required  that  a  creditor 
should  be  a  judgment  creditor  in  order  to  give 
him  a  status  in  court  to  oppose  the  applica- 
tion  of  an  insolvent  for  a  discharge. — Daven* 
port  T.  His  Creditors,  62  CaL  29. 

[e]  One  is  not  necessarily  the  less  the  cred- 
itor of  an  insolvent  because  a  judgment  en- 
tered in  his  favor  has  been  set  aside,  nor  is 
he  necessarily  precluded  by  this  fact  from  his 
right  to  oppose  the  discharge  of  the  insolvent. 
Act  of  May  4,  1S52,  leads  to  no  such  infer- 
ence.— Davenport  v.  His  Creditors,  62  Cal.  29. 

[f  ]  Under  the  insolvent  law  of  1852,  a  regu- 
larly appointed  assignee,  also  a  schedule  cred- 
itor, could  oppose  a  discharge  on  the  ground 
that  the  insolvent  fraudulently  omitted  prop- 
erty from  the  schedules,  and  executed  sham 
deeds  with  intent  to  defraud.— Hinkel  T.  His 
Crediton,  63  Cal.  328. 

[g]  A  creditor  who  has  appeared  in  opposi- 
tion to  the  discharge  of  an  insolvent  may 
withdraw  bis  opposition  at  any  time,  and 
without  the  consent  of  other  creditors. — ^Bran- 
gon  T.  His  Creditors,  64  CaL  394,  1  Fao.  477. 


[h]  Note  or  contract  made  to  'prevent  oppo- 
sition to  discharge  is  void. — ^Estudillo  v.  Mey- 
erstein,  72  CaL  319,  13  Pac.  872. 

[i]  Where  time  for  filing  objections  to  dis- 
charge expires  pending  continuance  under 
stipulation,  creditor  is  not  barred  from  ob- 
jecting.—Wolfe,  In  re,  81  CaL  654,  22  Pac 
974. 

[j]  Allegation  that  insolvent,  by  making 
payments  complained  of,  "did  thereby  de- 
fraud his  other  creditors,"  is  an  allegation  of 
a  mere  conclusion  of  law,  and,  in  the  absence 
of  a  statement  of  facts  showing  that  the  pay- 
ments constituted  a  fraud  upon  the  other 
creditors,  or  that  the  insolvent  intended 
thereby  to  defraud  his  other  creditors,  is  not 
a  sufficient  charge  of  a  fraudulent  preference. 
Dyer  v.  Bradley,  89  CaL  567,  26  Pac.  1103. 

[k]  Creditor  opposing  discharge  must  state 
in  his  written  specifications  facts  which,  if 
denied,  will  raise  material  issues,  and,  if  ad- 
mitted or  established,  will  constitute  valid 
grounds  of  opposition  to  the  discharge;  and 
if  he  fails  to  do  this,  and  states  only  irrele- 
vant and  immaterial  matter,  the  specifica- 
tions may,  on  motion,  be  stricken  out  or 
disregarded. — Dyer  v.  Bradley,  89  CaL  557,  26 
Pac.  1103. 

[I]  Insolvent  Act,  sections  49,  65,  declare 
void  * '  fraudulent  preferences  contrary  to 
provisions  of  this  act,"  preferences  "made  in 
contemplation  of  becoming  insolvent, ' '  and 
preferences  "made  within  one  month  before 
filing  a  petition  in  insolvency."  Held,  that 
allegations  by  a  creditor  that  an  insolvent 
made  certain  preferences  more  than  a  year 
before  the  filing  of  his  petition,  knowing  him- 
self then  to  be  insolvent,  do  not  show  valid 
grounds  of  opposition  to  the  insolvent's  dis- 
charge, and  hence  the  insolvent  is  not  re- 
quired to  answer  or  demur  thereto,  under  sec- 
tion 50.— Dyer  v.  Bradley,  89  CaL  557,  26  Pae. 
1103;  Dyer  v.  Martin,  26  Pae.  1105. 

[m]  The  averment  of  the  creditor,  as  his 
opposition  to  the  'discharge  of  the  debtor, 
upon  information  and  belief,  that  the  insol- 
vent had  not  kept  proper  books  of  account, 
without  specifying  or  showing  any  defects 
in  the  mode  in  which  they  have  been,  kept, 
is  not  sufficient  to  defeat  the  application. — 
Clark,  Estate  of,  128  CaL  147,  60  Pae.  663. 

[n]  Under  Statutes  of  1895,  page  148,  see- 
tiou  54,  providing  that  any  creditor  opposing 
the  discharge  of  a  debtor  shall  file  specifica- 
tions in  writing  of  the  grounds  of  the  opposi- 
tion, and  after  the  debtor  has  filed  and  served 
his  answers  thereto  the  court  shall  try  the 
issues  raised,  it  is  error  to  grant  a  debtor  his 
discharge  on  motion,  where,  after  two  specifi- 
cations of  an  opposition  have  been  stricken 
out  on  motion  as  irrelevant,  and  a  demurrer 
sustained  to  others  because  of  uncertainty, 
there  renuiin  six  apeeifications  unanswered, 
any  one  of  which,  if  undisputed,  or  if  estab- 
lished  on  issue  joined,  states  facts  sufficient 
to  deprive  the  insolvent  of  his  discharge. — 
Sich's  Estate,  In  re,  129  CaL  494,  62  Pae.  56. 
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§  103.  — —  Answer  or  Demnrxer  to  Oppoei- 
Uaa. 

[a]  An  objection  that  matten  charged  as 
fraud  in  a  creditor's  written  opposition  to  an 
insolvent 's  discharge  do  not  amount  to  fraud, 
is  equivalent  to  a  demurrer. — Grow  t.  His 
Creditors,  31  CaL  328. 

[b]  The  eonrt  is  not  deprived  of  jurisdietion 
to  determine  the  merits  of  an  opposition  to 
the  discharge  of  an  insolvent  debtor  by  one 
of  his  creditors,  by  reason  of  the  fact  that 
no  formal  answer  was  filed  thereto  by  the 
insolvent.  The  creditor  had  a  right  to  con- 
sider the  affidavit  of  the  debtor  in  support  of 
his  application  for  discharge  as  a  substantial 
deni^  of  the  opposition  thereto;  aod  where 
the  creditor  introdaced  evidence  in  behalf  of 
the  opposition,  a  formal  answer  thereto-  was 
waived,  and  the  court  had  jurisdietion  to 
determine  the  merits  of  the  case,  and  to  grant 
the  application  for  discharge. — k^ark,  State 
of,  128  Cal.  147,  60  Pac.  663. 

[c]  After  qualified  rulings  striking  oat  part 
of  the  specinc&tiona  of  the  creditor,  ud  sos- 
taining  a  demurrer  to  several  others  for  am- 
biguity and  uncertainty  only,  where  others 
are  left  unanswered  which  set  forth  frandn- 
lent  conduct  of  the  insolvent  sufficient  to  de- 
prive him  of  the  right  to  a  discharge,  such 
unanswered  specifications  render  a  dismissal 
ef  the  opposition  for  failure  of  the  creditor 
to  amend  it  after  the  ruling  upon  the  de- 
murrer for  uncertainty,  and  a  consequent 
discharge  of  the  insolvent,  erroneous,  and  sub* 
jeet  to  reversal  upon  appeal. — ^Bich,  Estate  of, 
129  CaL  494,  62  Pae.  56. 

[d]  An  order  sustaining  a  demurrer  to  an 
opposition  to  the  petition  of  an  insolvent  for 
a  discharge  only  upon  the  grounds  mentioned 
in  certain  paragraphs  indicated,  which  at- 
tacked only  three  out  of  ten  specifications 
contained  in  the  opposition,  cannot  be  re- 
garded as  sustaining  the  demurrer  to  the  en- 
tire opposition,  although  the  order  is  silent  as 
to  the  grounds  of  demurrer  to  the  entire  oppo- 
sition.—Rich's  Estate,  In  re,  129  CaL  494,  62 
Pac.  66. 

§  104.   Evidence. 

[a}  On  the  trial  of  an  opposition  by  cred- 
itors to  an  insolvent's  discharge,  on  the 
ground  of  fraud  in  transferring  his  property 
to  A,  A  is  a  competent  witness  for  the  insol- 
vent as  against  the  objection  of  interest. — 
Shawl  v.  His  Creditors,  19  Cal.  597. 

[b]  Burden  is  on  creditors  opposing  dis- 
charge to  show  that  insolvent  has  been  guilty 
of  fraud  barring  discharge. — Harris,  In  re,  81 
Cal.  355,    22  Pac.  867. 

[c]  Affidavit  of  insolvent  required  as  condi- 
tion precedent  to  his  discharge  is  admissible 
on  trial  of  opposition  to  his  discharge. — Har- 
ris, In  re,  81  Cal.  354,  22  Pac.  864. 

[d]  On  the  trial  of  an  application  for  dis- 
charge of  an  insolvent  debtor,  a  deed  of  land 

the  debtor  to  his  wife  for  the  considera- 
tion of  natural  affection,  made  more  than  two 


years  before  he  instituted  the  insolvency  pro- 
ceedings, and  her  declaration  of  homestead 
thereon,  are  inadmissible  in  evidence,  where 
there  is  no.  proof  that  they  were  made  with 
fraudulent  intention. — hfcEachran,  In  re,  82 
CaL  210,  28  Pae.  46. 

[e]  An  averment  in  the  opposition  of  the 
creditor  that  the  books  of  account  of  the 
insolvent  debtor  were  not  delivered  to  the 
clerk,  is  not  necessarily  sustained  by  the  evi- 
dence of  a  deputy  clerk  that  he  had  access 
to  the  records  and  papers  of  the  office,  and 
had  never  seen  any  account-books  which  had 
belonged  to  the  insolvent.  Where  no  evi- 
dence was  given  by  the  county  clerk  himself, 
the  court  was  not  required  to  find  from  the 
evidence  of  the  deputy  that  the  books  were 
not  delivered  to  the  clerk,  nor  that  the  de- 
fendant had  not  kept  proper  books  of  account. 
Clark,  Estate  of,  128  CaL  147,  60  Pac.  663. 

§  108.   Trial. 

[a]  Even  if  fraud  be  alleged  in  answer  to 
the  motion  to  discharge  a  judgment  rendered 
between  the  time  of  the  filing  of  the  petition 
and  the  discbarge,  the  court  can  frame  issues 
and  try  and  determine  the  same  with  or  with- 
out a  jury.  No  formal  action  is  neeessary^ 
Imlay  v.  Carpentier,  14  Cal.  173. 

[b]  In  a  contest  on  the  ground  of  fraud 
against  an  applicant  for  the  benefit  of  the  in- 
solvent law  the  statement  of  the  applicant 
in  his  petition  as  to  his  losses  is  not  involved. 
If  the  statement  of  losses  is  vague  and  in- 
definite the  proper  course  is  to  move  for  a 
rule  upon  him  to  amend  it. — Grow  v.  His 
Creditors,  81  Cal.  328. 

[c]  Whether  one  claiming  a  discharge 
under  the  Insolvent  Act  has  strictly  complied 
with  its  provisions  is  a  question  of  law  for  the 
court,  and  not  one  of  fact  for  the  jury. — 
Schloss  V.  His  Creditors,  31  Cal.  201. 

[d]  When  the  specifications  of  grounds  of  op- 
position to  the  insolvent's  discharge  set  up 
fraudulent  preference  of  a  creditor,  and  the 
insolvent's  answer  alleged  a  payment  of  five 
hundred  dollars  to  the  creditor,  in  good  faith, 
and  denied  all  the  allegations  of  fraud,  it  was 
proper  to  refuse  to  instruct  that  the  insol- 
vent, under  the  pleadings,  had  admitted  that 
when  he  was  insolvent,  and  in  contemplation 
thereof,  he  paid  a  certain  creditor  five  hun- 
dred dollars;  and  that  if  he  did  so  to  prevent 
the  money  from  reaching  the  assignee,  or 
from  being  distributed  under  the  insolvent 
act,  he  is  not  entitled  to  a  discharge. — Har- 
ris, In  re,  81  Cal.  350,  22  Pae.  867. 

§  106.   Oronnds  for  Opposltloa  to  or  Befnsal 

of  Discharge. 

[a]  Requirements  of  the  insolvent  law  must 
^e  strictly  followed;  a  failure  to  comply  with 
its  provisions  will  deprive  the  petitioner  of  its 

benefits. — Judson  v.  Atwill,  9  Cal.  477. 

[b]  Creditors  may  oppose  discharge  of  in- 
solvent on  two  grounds:  (1)    Any  aupposed 
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illegality  in  the  appointment  of  an  assignee; 
and  (3)  any  supposed  fraud  eonunitted  by 
him.  Opposition  on  the  first  ground  raises 
an  issue  of  law  as  to  the  validity  of  all  the 
previous  proceeding;  on  the  second,  an  is- 
sue of  fact.— Wilson  r.  His  Creditors,  3Z  Oal. 
406. 

[o]  LiBolrent  Act,  section  40,  which  provides 
that  "no  discharge  shall  be  granted,  or,  if 
granted,  shall  be  valid,  if  the  debtor,  or  any 
other  person  on  his  account,  has  influenced 
the  action  of  the  creditor  at  any  stage  of  the 
proceedings  by  any  pecuniary  consideration  or 
obligation,"  does  not  require  that  the  pecun- 
iary obligation  shall  be  in  writing,  or  one 
that  can  be  enforced  in  the  oonrta,  and  amera 
verbal  promise  is  sufficient. — Estudillo  t. 
Meyerstein,  72  Cal.  317,  13  Pac.  869. 

[d]  Insolvent's  discharge  cannot  be  hin- 
dered or  delayed  by  failure  of  creditors  to 
appear  and  appoint  assignee. — ^Harris,  In  r«, 
81  Cal.  355,  22  Pac.  867. 

[e]  Where  a  petitioner  in  insolvency  claims 

certain  posts  as  exempt  as  firewood,  in  good 
faith,  the  fact  that  he  thereafter  sells  them, 
their  value  being  small,  is  no  ground  for  re- 
versing an  order  of  discharge. — Bowman,  In 
re,  83  Cal.  153,  23  Pac.  375. 

[f]  Appeal  from  order  setting  apart  home- 
stead to  insolvent  which  is  claimed  to  be  ex- 
cessive in  value  is  no  ground  of  opposition  to 
discharge. — Demartin  v.  Demartin,  85  CaL  80, 
24  Pac.  506. 

[g]  False  swearing  in  affidavit  to  petition, 
schedule  or  inventory  to  bar  discharge  must 
be  willful  and  with  fraudulent  intent. — ^De- 
martin  V.  Demartin,  85  Cal.  70,  24  Pac.  506. 

Fob  Acthoutus  fsou  Othxb  Statu  i 
See  28  Cent  Dig.,  coL  281,  {  233. 

§  107.   Second  luaolrmcy, 

[a]  Under  a  voluntary  petition  In  in- 
solvency showing  indebtedness  of  the  insol- 
vent largely  in  excess  of  three  hundred  dol- 
lars, his  application  for  a  discharge  cannot  be 
successfully  contested  by  a  creditor  on  the 
ground  that  the  insolvent  had  had  the  bene- 
fits of  the  act  within  three  years  next  pre- 
ceding the  application,  where  it  appears  that 
the  only  prior  petition  in  legal  effect  did  not 
show  the  existence  of  debts  amounting  to 
three  hundred  dollars,  and  was,  therefore, 
eelf-destmctive,  the  court  having  no  juris- 
diction to  entertain  it,  and  . that  an  applica- 
tion for  discharge  therein  was  contested  by 
the  same  creditor,  and  denied  on  the  ground 
that  the  insolvent  did  not  owe  debts  amount- 
ing to  three  hundred  dollars,  and  was  not 
entitled  to  be  discharged  or  to  receive  the 
benefits  of  the  act— Marsh,  In  re,  115  CaL 
230,  46  Pae.  1072. 

§  108.   Fraud  In  OeneraL 

[a]  Execution  and  record  of  a  sham  deed 
is.  so  far  as  it  bears  on  the  right  to  a 
discharge  in  insolvency,  as  complete  a  fraud 


on  the  part  of  the  grantor  before  as  after  de- 
livery.—Pisk  V.  His  CreditoM,  18  OaL  281. 

[b]  Collection  of  debts  by  insolvent  after 
petition  filed,  which  he  fails  to  pay  to  as- 
signee,  is  a  fraud.— Grow  v.  His  Creditors,  31 
Cal.  267. 

[c]  Under  the  insolvent  laws,  if  an  insol- 
vent fail,  or  refuse  to  answer  an  accusation 
of  fraud,  the  court  may  dismiss  Us  ease. — 
Sanborn  v.  Creditors,  37  Cal.  600. 

[d]  Where,  on  his  application  for  discharge, 
the  insolvent  admits  that  he  received  a  debt 
of  twelve  dollars  after  filing  his  petition,  and 
had  not  paid  it  to  the  assignee,  but  denies 
that  there  was  any  fraudulent  intent  or  at- 
tempt at  concealment,  and  the  jury  find  in 
his  favor,  the  order  will  not  be  reversed. — 
Smitb  V.  His  Creditors,  60  Cal.  267. 

[e]  Insolvent  Act  of  1880,  section  49,  pro- 
viding that  no  discharge  shcdl  be  granted  to 
an  insolvent  debtor  if  he  has  been  guilty  of 
fraud,  refers  to  frauds  which  affect  the  mass 
of  his  creditors,  and  the  fact  that  one  debt 
was  created  by  fraud  is  not  ground  for  re- 
fusing a  discharge  as  to  other  debts. — Siegd 
T.  His  Creditors,  OS  CaL  400,  30  Pac.  550. 

§  100.   Oreatlon  of  Debt  by  TnaA. 

[a]  Opposition  to  discharge  cannot  be  based 
on  creation  of  debt  by  fraud,  as  such  debt  is 
not  affected  by  discharge. — McEaehran,  In  re, 
82  Cal.  223,  224,  23  Pac.  46. 

[b]  It  is  not  a  valid  ground  of  opposition 
that  opponent 's  debt  waa  created  by  a  fraud 
of  the  insolvent,  and  while  a  fiduciary  rela- 
tion existed  between  the  parties,  since  under 
Insolvent  Act,  section  52,  such  debts  are  not 
affected  by  the  discharge. — Dyer  v.  Bradley, 
89  Cal.  557,  26  Pae.  1103;  Dyer  v.  Martin,  26 
Pac.  1105. 

§  110.   Asslgnmait  for  Cxediton. 

[a]  An  assignment  for  the  benefit  of  cred- 
itors does  not  preclude  the  assignor  from 
claiming  a  discharge  under  the  insolvent 
law.— Dresbach  v.  His  Creditors,  63  CaL  187. 

$  111.   Failtire  to  Keep  or  BeUfar 

Books  of  Acconut. 

[a]  When  the  objection  that  an  insolvent 
has  not  delivered  his  books  to  his  assignee 
is  raised  for  the  first  time  at  the  final  hearing, 
on  his  petition  for  discharge,  his  petition 
should  not  be  at  once  dismissed,  but  he 
should  be  ordered  to  deliver  them  within 
some  specified  time. — ^Uoore  t.  His  Creditors, 
10  CaL  601. 

[b]  It  is  the  duty  of  an  alleged  insolvent 
on  or  before  the  day  appointed  for  the  meet- 
ing of  creditors,  to  deposit  in  the  clerk's  of- 
fice, for  the  inspection  of  his  creditors  all  the 
commercial  or  other  books  which  he  may 
have  kept;  and  his  failure  to  do  so,  or  ac- 
count for  their  losSi  is  prima  facie  evidboee 
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of  fraud  to  the  injury  of  Ms  creditors. — 
ScUoBs  V.  His  Creditors,  31  Cal.  201. 

(cl  Section  49  of  the  Insolvent  Act  of 
April  16,  1880,  does  not  prohibit  the  discharge 
of  an  insolvent  merchant  or  tradesman 
who  was  engaged  in  business  as  such,  but  did 
not  keep  proper  books  of  account  prior  to  the 
passage  of  the  aet.— liokes,  Ifatter  of,  71  Cal. 
118,  12  Pae.  890. 

[d]  Failure  of  merchant  or  tradesman  to 
keep  proper  bookH  of  account  prevents  his 
discharge  though  uo  fraud  appears. — Good,  In 
re,  78  CaL  401,  20  Pac.  860. 

[e]  Under  the  Insolvent  Aet  of  1880,  seetlon 
49,  providing  that  an  insolvent  shall  not  b« 
discharged  "if,  being  a  merchant  or  trades- 
man, he  has  not  kept  proper  books  of  ao- 
count," a  discharge  should  not  be  refused  be- 
cause the  iusolvent  did  not  keep  an  account  of 
small  sums  borrowed,  which  it  does  not  appear 
were  used  in  his  regular  business,  which  were 
in  each  case  repaid  in  two  days,  and  the  items 
of  cash  naed  in  the  payment  of  which  appear 
on  the  bank  account  in  the  books  nsed  in  his 
business. — Siegel  t.  His  Creditors,  95  Cal.  409, 
30  Pac.  559. 

[f]  The  only  memorandum  by  an  insolvent 
merchant  which  had  any  reference  to  a  debt 
of  $30,000  owed  by  him  was  a  book  contain- 
ing blank  notes,  with  stubs  attached,  kept 
for  the  convenience  of  the  insolvent  and  his 
enstomers  when  sneh  blanks  should  be  needed 
either  with  reference  to  his  business  or  to 
other  affairs.  On  one  of  the  stubs  was  writ- 
ten: "$30,000,  August  23,  1890;  drawn  by  T.j 
due;  demand;  No.  1."  Held,  that  this  was 
not  a  ' '  proper  book  of  account ' '  kept  by  the 
merchant,  within  the  requirements  of  the  in- 
solvency act  relative  to  conditions  entitling 
merchants  to  a  discharge. — Sullivan  v.  Waah- 
bnni  *  Moen  Mfg.  Co.,  139  Gal.  257,  72  Pac. 
992. 

[g]  On  an  issue  as  to  whether  an  insolvent 
merchant  had  kept  proper  books  of  account 
within  the  requirements  of  the  insolvency  act, 
the  fact  that  a  wrongful  method  of  keeping 
books  was  followed  in  good  faith  and  without 
intention  to  defraud,  or  that  no  creditor  was 
deceived  thereby,  or  that  credit  was  not  ob- 
tained by  any  false  appearance,  caused  by  the 
failure  to  enter  items  in  the  books,  was  no 
excuse  for  the  insolvent,  and  did  not  give 
him  the  right  to  a  discharge. — Sullivan  v. 
Washburn  £  Moea  Mfg.  Co.,  139  Cal.  257,  72 
Pac.  092. 

[h]  An  iiuolvent  merebant  kept  in  bis  store 
a  book  marked  with  the  initial  of  a  creditor 
who  bad  advanced  money,  containing  true  en- 
tries of  money  received  and  paid  out  by  the 
merchant  as  agent  for  the  creditor,  but  not 
showing  that  the  money  was  used  by  him  in 
his  business.  Items  of  indebtedness  to  other 
creditors  were  not  entered  except  in  the  cash 
account,  and  the  bookkee^ier  testified  that  the 
amount  owing  appeared  in  the  cash  account, 
including  every  item  except  one  large  note, 
which  appeared  in  the  trial  balance  as  an 
amount  due  by  tti*  morekant,  without  any 


statement  as  to  whom  it  was  due.  Held,  that 
the  merchant  did  not  keep  "proper  books  of 
account"  within  the  requirements  of  the  in- 
solvency act  relative  to  ■conditions  entitling 
merchants  to  a  discharge. — Sullivan  v,  Wash- 
burn &  Moen  Mfg.  Co.,  139  Cal.  257,  72  Pac. 
992. 

§  112.   Defects  In  Schedule. 

[a]  A  defective  statement  in  the  schedule 
of  an  insolvent  of  certain  promissory  notes, 
which  constitute  a  portion  of  his  debts  and 
liabilities,  does  not  invalidate  the  entire  pro- 
ceedings. If  the  statute,  as  to  the  particular- 
ity with  which  debts  and  liabilities  are  re- 
quired to  be  set  forth  by  the  insolvent,  is  not 
substantially  complied  with,  a  creditor  cannot 
be  prejudiced  by  the  decree  of  discharge  in 
any  suit  which  he  may  institute  to  enforce 
his  claim.— Slade  t.  His  Creditors,  10  Cal 
483. 

[b]  Debts  which  insolvent  honestly  thinks 
he  owes  are  not  "false  and  fictitious  debts" 
within  section  48  of  Insolvent  Act. — Bregard, 
In  re,  84  Cal.  325,  24  Pac.  317. 

[c]  Pact  that  property  included'  in  schedule 
does  not  belong  to  insolvent  will  not  bar 
discbarge  if  he  acted  in  good  faith  and  on 
advice  of  counsel. — Bregard,  In  re,  84  Cal. 
325,  326,  24  Pac.  317. 

§  113.  Effect  of  Befoaal  of  XMscharge  In 
Federal  Bankrupt  Court. 

fa]  Insolvent  refused  discharge  from  debts 
in  federal  bankruptcy  court  cannot  afterward 
be  discharged  from  same  debt,  under  state 
Insolvent  Act— Smith,  In  re,  68  CaL  204,  8 
Pac.  881. 

§  114.   Effect  of  Befttsal  of  Discharge. 

[a]  If  an  insolvent  fails  to  answer  a  charge 
of  fraud  the  court  cannot  take  his  estate  and 
distribute  It  among  his  creditors  without  dis- 
charging him  from  their  claims  against  him. 
Sanborn  v.  His  Creditors,  87  Cal.  609. 

[b]  An  assignee  of  a  voluntary  insolvent 
(under  the  act  of  1852)  received  money  be- 
longing to  the  insolvent  from  the  sheriff. 
The  petitioner  having  been  denied  the  benefit 
of  the  act,  the  court  ordered  the  return  of  the 
money  to  the  sheriff.  Order  affirmed. — ^Appel 
T.  Creditors.  57  Cal.  211. 

§  115.   Order  or  Decree  of  Discharge. 

[a]  Judgment,  on  application  for  discharge 
in  insolvency  is  conclusive  between  the  par- 
ties if  not  reversed  on  appeal. — Koblman  v. 
Wright,  6  Cal.  230. 

[b]  An  insolvent's  discharge  under  the 
statute  must  be  by  the  judgment  of  the  court, 
aud  in  the  same  county  in  which  the  proceed- 
ing was  instituted. — Turner  Mcllhany,  6 
Cal.  287. 

fc']  A  discharge  under  the  Insolvent  Aet, 
to  be  a  bar  to  actions  on  indebtedness  men- 
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tion«d  in  the  petitioner's  schedule,  miut  b« 
in  strict  conformity  with  the  Tarions  proTi- 
aionB  of  the  law,  otherwise  It  is  void. — ^M^w 
7.  Kohlman,  8  C8L-44. 

[d]  'Final  order  of  discharge  in  language  of 
section  51  is  sufficient. — McEaohran,  In  re. 
82  Cal.  225,  23  Pao.  46. 

j  Fob  Authokitus  rom  Othkb  SrATia: 

See  28  Cent  Dig.,  eola.  299,  300,  $  846. 

I  §  116.   Validity  of  DiBcfaargo. 

[a]  A  ilecree  discharging  an  UuolTent 
debtor  from  his  debts  will  not  afford  him  any 
protection  in  bar  of  an  action  brought  against 
him  for  debts  contracted  prior  to  such  decree 
if  it  is  made  to  appear  that  he  haa  concealed 
any  part  of  his  property,  or  given  a  false 
schedule,  or  committed  any  frand  in  pro- 
curing such  discharge. — EllsasBar  t.  Hunter, 
26  Cal.  279. 

[b]  A  judgment  of  a  county  court  discharg- 
ing an  insolvent  frbm  his  debts  when  the 
court  has  no  jurisdiction  is  void  in  the  ex- 
treme sense,  and  leaves  the  creditors  at  lib- 
erty to  enforce  the  collection  of  their  debts 
at  discretion. — ^People  ez  rel.  Sturgis  v.  Shep- 
ard,  28  Cal.  115. 

[c]  If  record  of  proceedings  in  insolvency 
neither  names  plaintiff  nor  the  contract  in 
suit,  nor  states  that  the  defendant  has  de- 
scribed all  his  debts  and  liabilities  to  the  best 
of  Us  knowledge  and  recollection,  the  dis- 
charge constitutes  no  defense  to  the  action.— 
Bourke  t.  McLaughlin,  38  CaL  196. 

[d]  Fact  that  insolvent,  within  two  months 
prior  to  filing  his  petition,  made  assignment 
of  a  portion  of  his  property  to  certain  of  his 
creditors  in  payment  ef  their  demands,  does 
not  vitiate  his  subseqaent  discharge  under 
section  8  of  the  supplemental  act  of  1876, 
because  the  only  penalty  imposed  by  the  sec- 
tion upon  such  an  attempt  to  prefer  cred- 
itors consists  in  the  right  of  the  assignee  of 
the  insolvent  to  recover  the  property  sought 
to  be  transferred. — Dean  t.  Grimes,  72  Cal. 
442,  14  Pac  178. 

§  117.   Omlssioii  tt  IMMs  fmm  Sdiad- 

ule. 

[a]  In  an  action  on  a  note  it  is  competent 
for  plaintiff  to  prove,  in  answer  to  defend- 
ant's plea  of  a  discharge,  under  Insolvency 
Act  of  1852  that  defendant  bad  willfully  and 
knowingly  and  intentionally  omitted  certain 
real  property  ^  from  the  schedule  annexed  to 
his  petition  in  insolvency,  under  section  32 
of  that  act,  which  provides  that  the  insolvent 
cannot  avail  himself  of  his  discharge  if  it 

^  appears  that  he  concealed  any  part  of  his 
property,  gave  a  false  schedule  thereof,  or 
committed  any  fraud  under  the  act. — Dean  v. 
Baker,  64  Cal.  232,  30  Pac.  806. 

[b]  Where  omitted  debts  are  proven  to  be 

worthless  and  barred  by  limitation,  omission 
will  not  vitiate  discbarge. — Pope  T.  Kirchner, 
77  CaL  155,  19  Pac.  264. 


S  118.  Revoking  or  Setting  Aside  Discharge. 

[a]  In  an  action  to  set  aside  a  discharge  in 
insolvency  because  fraudulently  obtained, 
a  verdict  which  finds  that  the  insolvent  did 
not  turn  over  all  his  property  to  his  assignee 
does  not  necessarily  establish  that  the  prop- 
erty was  fraudulently  omitted  from  the 
schedule.— Tevis  v.  Hicks,  41  Cal.  123. 

[b]  Any  suitable  mode  of  procedure  may  be 
adopted  to  set  aside  invalid  discharge. — Estu- 
dillo  V.  Meyerstein,  72  Cal.  320,  18  Pac.  869. 

[c]  Under  the  facts,  held,  that  court  prop- 
erly vacated  order  of  discharge  entered  with- 
out notice  while  case  was  off  calendar  under 
stipulation.— Wolfe,  Id  r«,  81  Cal.  653,  22 
Pac.  974. 

[d]  The  right  of  creditors  to  set  aside  a 
decree  discharging  an  insolvent  upon  the 
ground  of  fraud  in  its  procurement  ia  not  the 
subject  of  transfer,  either  by  direct  assign- 
ment or  as  an  incident  to  the  assignmeut  of 
the  claims  which  were  affected  by  the  dis- 
charge. A  right  to  complain  of  fraud  is  not 
assignable. — Sanborn  v.  Doe,  92  CaL  152,  87 
Am.  St.  Bep.  101,  2S  Pac.  105. 

[e]  Where  a  person  has  been  discharged  in 
insolvency,  the  court  has  no  jurisdiction  to 
bear  a  petition  by  his  assignee  to  annul  the 
certificate  of  discharge,  since,  under  Insolvent 
Act  of  1880,  section  53,  providing  that  "any 
creditor"  of  an  insolvent  debtor  who  has 
obtained  such  discharge  may  contest  its  valid- 
ity on  the  ground  that  it  was  fraudulently 
obtained,  such  a  proceeding  can  only  be  com- 
menced by  a  creditor.— Wagner  v.  Snperior 
Court  of  Lob  Angeles  County,  100  CaL  359, 
84  Pse.  648,  820. 

Fob  AUTHOKims  mou  Othkb  Statis: 
See  88  Cent  Dig.,  cols.  803-305,  |  261. 

§  119.  Operation  and  Effect  of  Discharge. 

[a]  A  decree  in  insolvency  discharging  the 
husband,  and  setting  apart  to  him  certain 
premises  as  a  homesteac^  does  not  discharge 
or  impair  the  lien  of  a  mortgage  thereon  pre- 
viously executed  by  the  husband.  The  mort- 
gagee has  vested  rights  which  could  not  be 
thus  devested;  nor  was  such  the  intention  ef 
our  Insolvent  Act. — Bowman  T.  Norton,  M 
Cal.  213. 

[b]  Discharge  in  insolvency  does  not  ex- 
angoish  debt  in  any  other  sense  than  that  it 
relieves  the  debtor  from  any  legal  obligation 
to  pay  the  same;  that  is,  from  compulsory 
payment  by  proceedings  in  court.  The  debt 
still  exists  and  must  exist  until  paid,  though 
only  binding  on  the  conscience  of  the  debtor. 
Smith  V.  Bichmond,  10  Cal.  476. 

[c]  A  discharge  in  insolvency  can  only  be 
attacked  collaterally  for  matters  going  to  the 
jurisdiction  of  the  court  granting  the  dis- 
charge; and  if  the  petition  in  the  insolvency 
proceedings  shows  substantially  a  state  of 
facts  that  will  bring  the  ease  within  the  pro- 
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^dsioDB  of  tlie  Btatnte,  and  due  publication  of 
the  notice  to  creditors,  it  will  be  Bufficient.— 
Friedlander  t.  Loncka,  34  CaL.  18. 

[d]  Certificate  of  diacliarge  is  prima  facie 
fence  of  regalarity  of  proceedingB. — Pope 

T.  Kirchner,  77  Cal.  155,  19  Pac.  264. 

[e]  Discharge  cannot  be  collaterally  at- 
tacked for  mere  insufficiency  of  statement  of 
essential  averments  in  petition. — ^Pope  t. 
Kirchner,  77  CaL  155, 19  Pae.  264. 

[f]  Hie  jnrisdiction  of  th^  court  over  the 
peraon  of  the  insolvent  after  his  discharge 
can  only  be  restored  by  an  application  of 
some  creditor  to  set  aside  and  annul  the  dis- 
cbarge, as  provided  by  section  S3  of  the  In- 
solvent Act,  and  the  court  will  not  be  pre- 
vented by  writ  of  prohibition  from  citing  the 
insolvent  to  show  cause  why  the  order  of 
discharge  should  not  be  vacated  upon  peti- 
tion of  a  creditor,  upon  the  ground  of  al* 
leged  fraad  in  obtaining  it. — Wagner  v.  Su- 
perior Court,  100  Cal.  359,  34  Pac.  648. 

[g]  After  the  final  discharge  of  an  insol- 
vent debtor  the  insolvency  proceeding  is 
ended  as  to  him,  and  so  long  as  the  dis- 
charge remains  effective  the  court  is  without 
jurisdiction  over  his  person,  and  is  without 
authority  to  proceed  under  section  47  of  the 
Insolvent  Act,  and  to  examine  him  for  the 
purpose  of  aecertaining  whether  or  not  all 
the  property  of  his  estate  had  come  into  the 
hands  of  the  assignee,  or  to  examine  any 
other  person  against  whom  no  citation  bad 
been  issued  under  section  24  of  that  act; 
and  such  ezamii^tion  will  be  prevented  by 

I  writ  of  prohibition. — Wagner  v.  Superior 
'  Court,  100  Cal.  359,  34  Pae.  648. 

[h]  When  an  insolvent  receives  his  final 
discharge,  he  is  no  longer  a  necessary  or 
proper  party  to  any  subsequent  proceedings, 
and  that  adjudication,  so  far  as  it  is  per- 
sonal, is  final;  but  the  other  jurisdiction  of 
the  court  still  remains  until  the  property 
which  is  the  subject  of  the  trust  is  finally 
disposed  of.— Bned  t.  Cooper,  109  Cal.  682, 
34  Pac.  98. 

[i]  When  debt  is  discharged  in  insolvency 
remedy  to  enforce  payment  is  gone. — Lambert 
T.  Schmalz,  118  CaL  35,  50  Pac.  13. 

Fob  Adthobitibs  peom  Other  States: 
See  28  Cent.  Dig.,  eoL  306,  95  .252,  253. 

§  120.   Debts  Discharged. 

[a]  A  debt  contracted  prior  to  the  passage 
of  the  Insolvent  Act  of  1880  may  be  dis- 
charged thereunder. — ^Pomeroy  v.  Gregory, 
66  Cal.  572-574,  6  Pac.  492,  493. 

[b]  Dischai^e  only  affects  such  debts  as 
exist  when  petition  is  filed. — Woggle  T, 
Worthy,  74  Cal.  267,  16  Pac.  831. 

[e]  Discharge  under  insolvency  law  of  1880 
bars  debt  contracted  previous  to  its  enact- 
ment.—Porter  V.  Imus,  79  Cal.  184,  21  Pac. 
729. 


[d]  Discharge  in  insolvency  ban  claim  for 
money  due  thereafter  on  contract  of  employ* 
ment  for  fixed  term  made  before. — ^Uooney  t. 
Detrick,  85  Cal.  552,  26  Pac.  280. 

[e]  A  discbarge  in  insolvency  is  not  a  bar 
to  an  action  on  a  contract  for  hiring  for  a 
certain  length  of  time,  for  money  which  be- 
came doe  thereon  after  defendants  were  de- 
clared insolvent,  as  under  Insolvency  Act  of 
1880,  chapter  87,  section  42,  only  such  sums 
as  were  due  at  the  time  they  were  declared 
insolvent  could  be  proved,  and  would  be  af- 
fected by  the  discharge. — Mooney  t.  Detrick, 
22  Pae.  1111. 

[f]  A  chattel  mortgage  on  crops  to  be  grown 
provided  that  the  mortgagor  should  carefully 
tend  and  take  care  of  the  same,  and  harvest 
them  for  the  benefit  of  the  mortgagee.  There* 
after,  before  the  crops  of  a  certain  year  were 
planted,  the  mortgagor  went  into  insolvency, 
and  the  debt  was  discharged  in  proceedings 
under  the  Insolvency  Act.  Held,  that  the 
services  to  be  rendered  by  the  mortgagor 
were  not  the  debt  which  the  mortgage  se- 
cured, so  that  there  was  no  debt  to  sustain 
any  lien  which  might  arise  when  the  crops 
began  to  have  an  existence,  the  mortgage 
providing  that,  on  failure  of  the  mortgagor 
to  perform  his  part  of  the  contract,  the  mort- 
gagee could  enter,  and  take  necessary  meas- 
ures to  protect  the  crops. — Hall  v.  Glass,  123 
CaL  500,  69  Am.  St.  Bep.  77,  56  Pae.  330. 

[g]  A  member  of  an  insolvent  partnership 
purchased  a  firm  aeeonnt  against  another 
member  individually  at  a  public  sale  of  the 
firm  accounts  by  its  assignee  in  insolvency. 
The  account  was  allowed  against  the  individ- 
ual estate  of  the  debtor,  and  a  dividend  de- 
clared thereon.  Held,  that  in  the  absence  of 
fraud  the  firm  creditors  were  not  entitled  to 
have  such  dividend  applied  to  the  payment  of 
firm  debts  as  a  part  of  the  assets  of  the 
member  who  purchased  the  account,  since, 
after  he  had  complied  with  the  insolvent  laws 
by  turning  over  bis  property  to  the  assignee, 
he  was  relieved  from  further  liability  on  the 
firm^  debts,  and  was  entitled  to  purchase  the 
assets  the  same  as  any  other  outside  person. 
Bank  of  Woodland  t.  Schwab,  130  CaL  £82, 
62  Pac.  520. 

Fob  Adthobities  fbou  Otheb  States: 

Discharge  in  insolvency,  what  demands 
may  be  affected  by:  23  Am,  Dec.  347, 
note.  See,  also,  28  Cent  Dig.,  cols. 
307-320,  SS  254-269. 

I  121.  Partnenhip  and  Individaal 

Debts.  . 

[a]  Where  partners  severally  file  their  peti- 
tions in  insolvency,  the  insolvency  court  ac- 
quires no  jurisdiction  over  the  estate  of  the 
copartnership,  and  discharges  of  the  individ- 
ual members  of  the  firm  cannot  be  made  oper- 
ative as  to  the  debts  of  the  firm. — Glenn  t. 
Arnold,  56  Cal.  631. 

[b]  In  an  action  to  obtain  a  decree  against 
defendants,  orderin|[  that  a  partnership  debt 
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be  satisfied  out  of  the  partnership  assets,  it 
is  DO  defense  that  the  defendants  have  been 
individually  discharged  In  insolvency  from 
their  debts, — ^Freeman  t.  Campbell,  56  CaL 
639. 

[c]  Under  insolvency  acts  the  discharge  of 
an  individual  member  of  a  firm  operates  as  8 
discharge  of  his  individual  liability  for  the 
debts  of  the  firm.  Nor  does  a  difFerent  mle 
result  from  the  doctrine  announced  in  earlier 
eases.— Havley  t.  Campbell,  62  Cal.  442. 

§  122.  DeDti  DefwUrely  Selied- 

nled. 

[a]  Where  there  is  a  misdescription  of  a 
note,  and  a  want  of  specification  of  the  name 
of  tbe  real  owner,  or  of  any  averment  that 
his  name  is  unknown  in  tbe  schedule  of  an 
insolvent,  the  proceedings  in  insolvency  are 
no  bar  to  a  suit  on  the  note,  even  if  the  in- 
solvent did  not  know  that  the  plaintiff  was 
the  real  creditor. — Judson  v.  Atwill,  0  Cal. 
477. 

[b]  A  note  for  five  hundred  dollars,  by  an 
insolvent,  to  the  order  of  Alfred  McCarty, 
is  insufSciently  described  where  the  schedule 
simply  states,  "Alfred  McCarty  borrowed 
money,  April,  1855,  $500";  and  a  discharge 
in  such  ease  is  no  bar  to  a  euit  on  the  note. 
McCarty  v.  Christie,  13  Cal.  79. 

[c]  Where  the  description  of  an  insolvent's 
debts  in  his  schedule  was  imperfect,  but  was 
sufficient  to  enable  a  creditor  to  identify  his 
own  demands  against  the  insolvent  as  those 
intended,  held  this  was  a  sufllcien.t  compli- 
ance under  the  statute  to  effect  a  discharge 
of  the  insolvent  from  these  debts. — ^Barrett 
T.  Carney,  33  Cal.  530. 

§  123.  Fldnclaxy  Debts. 

[a]  A  complaint  alleged  that  defendant  was 
a  dealer  in  mining  stocks;  that  plaintiff  em- 
ployed her  to  purchase  mining  stock,  and 
gave  her  a  certain  sum  to  be  used  for  that 
purpose;  that  defendant  purchased  stoek 
worth  that  sum,  and  collected  the  dividends 
thereon ;  and  that  plaintiff  demanded  the 
stock  and  dividends,  but  defendant  refused 
to  deliver-  them.  The  eourt  found  that  de- 
fendant had  sold  the  stock  at  a  profit,  for 
the  amount  of  which  judgment  was  rendered. 
Held,  that  the  debt  was  created  "while  act- 
ing in  a  fiduciary  capacity,"  and  under  In- 
solvency Act,  section  52,  was  not  affected  by 
a  discharge  in  insolvency. — Herrlich  v.  Mo- 
Donald,  80  Cal.  472,  22  Pae.  299. 

[b]  A  judgment  in  an  action '  brought  to 
recover  money  had  and  received  by  the  de- 
fendant as  an  agent  for  the  use  of  the  plain- 
tiff is  for  the  recovery  of  money  held  in  a 
fiduciary  capacity,  and  is  not  discharged  "by 
a  decree  in  insolvency  in  favor  of  die  de- 
fendant.—Herrlich  V.  McDonald,  104  Cal.  551, 
88  Pac.  360. 

[«]  The  fact  that  an  account  has  been 
stated  does  not  change  the  character  ot  the 


indebtedness,  within  Insolvent  Act  of  1880, 
section  52,  providing  that  no  debt  created 
by  one  in  a  fiduciary  capacity  shall  be  dis- 
charged because  not  filed  under  the  act. — 
Mayberry  t.  Cook,  121  Cal.  588,  54  Pac.  95. 

[d]  Under  Insolvent  Act  of  1880,  section  52, 
providing  that  no  debt  created  by  one  while 
acting  in  a  fiduciary  character  shall  be  dis- 
charged because  not  filed  under  that  act.  such 
a  debt  is  created  where  a  factor  fails  to 
transmit  the  net  proceeds  of  commission  sales 
to  his  consignor. — Mayberry  T.  Cook,  121 
CaL  588,  54  Pae.  96. 

[e]  Under  Insolvency  Act,  section  56  (Code 
Civ.  Proc,  p.  849),  providing  that  the  lia- 
bility of  one  responsible  for  a  debt  created 
in  a  fiduciary  capacity  shall  remain  unaf- 
fected by  the  discharge  of  the  principal 
debtor,  where  a  debtor  misappropriated 
moneys  of  his  creditor,  and  paid  the  same 
over  to  his  wife,  she  knowing  of  snch  fact, 
the  creditor's  rights  in  the  land  purchased 
by  the  wife  with  money  so  given  her  by  her 
husband,  was  not  affected  by  the  discharge 
of  her  husband  in  insolvency  proceedings. — 
Citizens'  Bank  t.  Bucker,  188  ClJ.  606,  78 
Pac.  46. 

§  124.  ObllgatKn  to  Pay  Annuity. 

[a]  Obligation  to  pay  annuity  for  life  is 
discharged  by  discharge  in  insolvencT.— • 
Mooney  v.  Detrick,  85  Cal.  552,  553,  26  Pae. 
280. 

§  125.  Debt  Created  by  Fraud. 

[a]  To  ascertain  whether  judgment  is  baaed 
upon  fraud,  eourt  may  examine  record  and 
pleadings  in  action  in  which  it  was  ren- 
dered.—Carit  T.  Williams,  74  CaL  185-187, 
15  Pac.  751. 

[b]  Judgment  in  action  bsised  on  fraud  is 
not  satisfied  by  discharge  in  insolvency. — 
Carit  V.  Williams,  74  CaL  187,  15  Pae.  751. 

[c]  An  order  discharging  the  insolvent  in 
the  language  of  section  51  of  the  Insolvent 
Act,  and  excepting  "such  debts,  if  any,  as 
are  by  said  insolvent  laws  excepted  from  the 
operation  of  a  discharge  in  insolvency"  does 
not  release  the  insolvent  from  debts  fraudu- 
lently contracted,  section  52  providing  that 
such  debts  shall  not  be  discharged. — ISa^ 
Eachran,  In  re,  82  Cal.  219,  23  Pae.  46. 

{  126.  Judgments. 

[a]  Discharge  in  insolvency  of  a  debt  is 

equally  a  discharge  of  a  judgment  on  that 
debt  and  the  costs,  rendered  between  the  time 
of  filing  the  petition  and  Schedule  and  the 
time  of  final  discharge.  The  judgment  is 
simply  the  original  debt  in  a  new  form. — 
Imlay  t.  Carpentier,  14  CaL  173. 

[b]  Discharge  under  the  insolvent  law  of 
1880,  which  imposes  greater  burdens  on  tbe 
debtor  than  the  previous  law,  is  a  bar  to 
an  action  on  a  judgment  rendered  in  1S76. — 
Hundley  v.  Chaney,  65  CaL  363,  4  Pac.  238. 
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§  127.  HortgagM. 

[a]  Diicharge  in  iiuolTeney  diichargei  the 

persona]  liability  on  a  note,  but  Aoea  not 
affect  the  mortgage  which  eeonrei  it. — Lim- 
ing V.  Brady,  10  Cal.  265. 

Fob  Authobitibs  Fbou  Othkb  States: 

See  28  Cent  Die.,  cob.  320-328,  SI  270- 
272. 

S  128.  Persons  Discharged. 

[a]  The  diecharge  in  insolvency  of  a  debtor 
does  not  affect  the  rights  of  his  aarety  on 
a  note,  who  subsequently  contrlbutra  to  the 
payment  thereof. — Stone  t.  Hammell,  S2  Pae. 
203. 

Foe  AnTHOBiTiEs  Fbou  Ochxe  States: 
Sea  28  Cent.  Dig.,  eolk  816^19,  i  287. 

§  129.  —  Persons  Oonclnded. 

[a1  A  nonresident  mortgagee  is  not  bound 
by  insolvency  proceedings  to  which  he  did  not 
become  a  party,  whereby  the  mortgagor  was 
discharged  from  hia  debts,  to  a  certain  date 
BubBequent  to  the  time  such  mortgage  in- 
debtedness accrued,  though  the  petition  and 
schedule  in  such  insolvency  proceedings  de- 
scribed aneh  note  and  mortgage  as  among  the 
debts  and  liabilities  of  such  insolvent, — 
Scamman  v.  Bonslett,  118  CaL  93,  68  Am. 
St.  Bep.  226-n,  50  Pao.  272. 

S  ISO.   NonresiaeiitB, 

[a]  A  discharge  in  insolvency  is  a  defense 
to  a  suit  on  a  note  made  in  California  to  a 
citizen  there,  and  indorsed  by  him  to  a  cit- 
izen of  another  state  after  the  discbarge  in 
California. — ^Thomas  t.  Crow,  85  Cal.  470, 
4  Pae.  448. 

[b]  A  note  not  specifying  a  place  of  pay- 
ment was  executed  in  California,  after  the 
enactment  of  its  insolvent  faw,  to  a  citizen 
and  resident  of  another  state.  Held,  that  a 
discharge  of  the  maker  under  such  insolvent 
law  did  not  bar  an  action  on  the  note.— 
Rhodes  v.  Borden,  67  Cal.  7,  6  Pac.  850. 

[e]  If  creditor  was  not  a  resident  of  the 
state,  and  therefore  not  affected  by  discharge, 
burden  is  on  him  to  show  it, — Porter  v.  Imus, 
79  Cal.  185,  21  Pac.  729. 

[d]  A  discharge  in  insolvency,  granted  by 
a  state  court,  will  not  bar  an  action  on  a 
judgment  rendered  in  another  state,  where 
the  judgment  creditor  is  a  resident  of  such 
other  state,  and  was  not  a  party  to  the  in- 
solvency proceedings. — ^Bean  v.  Loryea,  81 
Cal.  151,  22  Pac.  513. 

[e]  The  general  terms  of  section  53  of  the 
Insolvent  Act  of  this  state,  declaring  that  a 
discharge  granted  thereunder  shall  "release 
the  debtor  from  all  cl&ima,  debts,  liabilities, 
and  demands  aet  forth  in  hia  schedule,"  etc., 
must  be  restricted,  and  the  aet  construed  as 
not  intended  to  apply  to  a  judgment  reeov- 
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ered  out  of  this  state,  based  upon  a  contract 
made  and  to  be  performed  there,  when  the 
creditor  in  no  wise  participates  in  the  pro- 
ceedings in  which  the  discharge  is  entered, 
although  he  may  have  been  a  resident  of  this 
state  at  the  time  of  the  insolvency  proceed- 
ings.— ^Lowenberg  t.  Lerine,  93  CaL  216,  28 
Pac.  941. 

[£]  Where  debtor  and  creditor  were  both 
citizens  of  California  at  date  of  contract, 
discharge  of  debtor  under  law  enacted  before 
indebtedness  aecmed  discharges  debt  though 
creditor  has  become  citizen  of  anoth»  state. 
Soammon  v.  Bonslett,  118  Cal.  99,  62  Am. 
St.  Bep.  226-n,  60  Pae.  272. 

Fm  AuTHtnmEs  Fbok  Otheb  States: 

Effect  of  dischai^  in  insolvency,  aa 
against  nonresidents:  62  Am.  St.  Sep. 
233,  note.  See,  also,  28  Cent.  Dig.,  cols. 
822-328,  SS  271,  272. 

$  131.   Foreign  IHseliarge. 

[a]  Insolvent  laws  of  one  state  cannot  dis- 
charge contracts  of  citizens  of  other  states 
unless  they  voluntarily  become  parties  to 
proceeding. — Scammon  .  t.  Bonslett,  118  Cal. 
96,  97,  62  Am.  St.  Bep.  226-n,  60  Pac  272. 

Fob  AuTHOBmEs  Fbou  Other  States: 

See  28  Cent  Dig.,  cola.  828-335,  SS  273- 
275. 

S  182.  Kew  Promise— BeqniBltes  and  Effect. 

[a]  Verbal  promise  to  pay  after  discharge 
in  insolvency  is  fltaSoient— Stewart  v.  Scan- 
nell,  8  CaL  84. 

[b]  A  debt  discharged  under  the  Insolvent 
Aet  is  a  good  consideration  for  a  new  prom- 
ise.— Feeny  v.  Daly,  8  CaL  84. 

[c]  Where  the  new  promise  is  made  to  the 
payee  of  a  promissory  note  the  indorsee,  to 
whom  the  note  is  afterward  transferred,  may 
maintain  an  action  upon  it.  Tie  succeeds,  in 
such  cases,  to  the  rights  of  the  payee.— Smith 
V.  Bichmond,  19  CaL  476. 

[d]  Where  new  promise  is  relied  on  to  ob- 
viate discharge  in  insolvency,  pleaded  to  an 
action  upon  a  promissory  note  or  other  eon- 
tract  for  the  payment  of  money,  the  action 
is  founded  upon  the  original  contract,  and 
the  new  promise  is  only  a  waiver  of  the  de- 
fense furnished  by  the  discharge.— ^mith  v. 
Biehmond,  19  CaL  476. 

[e]  When  the  creditor  sues  after  the  stat- 
ute of  limitations  has  run  upon  the  original 
contract,  or  after  a  discharge  in  insolvency, 
his  cause  of  action  is  not  the  original  con- 
tract, but  it  ia  the  new  promise. — Chabot  v. 
Tueker,  39  Cal.  434. 

[f]  Where  a  debtor,  after  his  discharge  in 
insolvency,  promised  to  pay  the  debt,  the 
action  to  recover  the  amount  due  must  be 
brought  upon  the  new  promise. — Chabot  t. 
Tucker,  39  CaL  434. 
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The  fact  that  portion  of  the  debt 
claimed  consists  of  a  demand  from  which  the 
debtor  had  been  discharged  in  insolvency 
is  no  defense  to  a  recovery  of  the  debt 
against  him  where  it  clearly  appears  that 
after  the  discharge  the  debtor  promised  to 
pay  the  same. — Chaffee  t.  Browne,  109  CaL 
211,  41  Pac  102S. 

[h]  New  promise  to  pay  discharged  debt 
may  be  oral. — Lambert  t.  Schmalz,  118  CaL 
36,  50  Pae.  13. 

[i]  New  promise  to  pay  discharged  debt 
must  be  clear,  distinct,  unconditional  and 
nneouivocal. — ^Lambert  t.  Schmalz,  118  CaL 
35,  50  Pae.  13. 

[]']  The  liability  on  a  debt  discharged  by 
proceedings  in  insolvency  may  be  revived  by 
a  subaecjuent  oral  promise  to  pay,  if  un- 
equivocal and  unconditional. — Lambert  T. 
Schmalz,  118  CaL  33,  50  Pae.  13. 

Fob  Avthobities  Fbou  Otheb  States: 

See  28  Cent  Dig.,  cols.  335-339,  S5  276- 
276. 

J  133.   Fteadlng. 

[a]  It  is  bad  pleading  to  aver  In  the  eom- 
plaint  the  discharge  and  the  new  promise. 
The  former  is  matter  of  defense  to  be  set 
up  by  defendant,  and  the  latter  is  matter  of 
replication,  either  by  way  of  plea  or  evidence, 
as  the  system  of  pleading  may  be. — Smith  T. 
Biefamond,  19  CaL  476. 

{  131.   Pleading  Disdiarge. 

[a]  An  answer  to  a  suit  on  a  note  set  up 
defendant's  discharge  in  insolvency.  Held, 
that  under  Practice  Act,  section  69,  it  was 
sufficient  to  allege  in  the  answer  the  due 
rendition  of  a  judgment  discharging  defend- 
ant from  the  demand  sued  on,  and  that 
whether  this  demand  was  sufficiently  de- 
scribed was  a  matter  of  evidence  to  be  de- 
termined at  the  trial  upon  the  inspection  of 
the  record. — Hanscom  v.  Tower,  17  CaL  518, 

[b]  An  insolvent,  to  avail  himself  of  his  dis- 
charge aa  a  defrnse  to  an  action,  must  plead 
it.— Bahm  v.  Minis,  40  CaL  421. 

[c]  Defendant  is  entitled  to  plead  his  dis- 
charge in  insolvency  in  bar  of  action  on  a 
judgment  rendered  subsequent  to  the  peti- 
tion by  supplemental  answer. — Bahm  v. 
Minis,  40  Cal.  421. 

[d]  A  defendant  is  entitled  to  plead  by 
supplemental  answer  his  discharge  in  in- 
solvency in  bar  of  an  action  commenced  be- 
fore the  insolvency  proceedings. — Bahm  v. 
Minis,  40  CaL  421. 

[e]  Discharge  in  insolvency  must  be  pleaded. 
Anderson  v.  Goff,  72  CaL  68,  1  Am.  St.  Bep. 
34,  13  Pae.  73. 

[f]  In  an  action  for  breach  of  covenant 
against  encumbrances,  on  the  ground  that  a 
judgment  agaiuat  the  vendor  was  a  Ueu  on 


the  land  at  the  time  of  the  conveyance,  de- 
fendant cannot  collaterally  attack  'the  judg- 
ment by  a  plea  of  discharge  in  insolvency  on 
petition  filed  prior  to  the  rendition  of  the 
judgment.  If  the  discharge  was  a  bar  to 
the  debt  for  which  the  judgment  was  en- 
tered, it  should  have  been  pleaded  in  that  ac- 
tion.— Waggle  T.  Worthy,  74  CaL  266,  5  Am. 
St.  Bep.  440,  15  Pae.  831. 

[g]  Discharge  not  pleaded  is  waived. — Wag- 
gle v.  Worthy,  74  CaL  267,  15  Pae.  831. 

[h}  When  a  discharge  in  insolvency  is  pro- 
cured by  a  judgment  debtor  after  the  de- 
cision and  rendition  of  the  judgment,  so  that 
it  was  not  available  as  a  defense  in  the  ac- 
tion, the  fact  that  it  was  procured  before  the 
actual  record  of  the  judgment  will  not  pre- 
clude the  assertion  of  the  discbarge  by  a 
motion  to  recall  and  set  aside  an  execution 
issued  on  the  judgment. — Herrlicb  v.  McDon- 
aid,  80  CaL  472,  22  Pac.  299. 

[i]  Discharge  in  insolvency  must  be  pleaded. 
Tuttle      Scott,  119  CaL  589,  51  Pae.  849. 

Fob  Authobitibs  Fbou  Otbeb  States: 

See  28  Cent.  Dig.,  eoli.  340-345,  SS  279- 
284. 


§  136.   Setting  Up  Diicharge  by  Uotima. 

[a]  Where,  pending  suit  against  him  and 
before  judgment,  a  debtor  inatitates  proceed- 
ings in  insolvency,  and  is  discharged  after 
the  rendition  of  judgment  in  the  action,  the 
debtor  cannot  maintain  a  suit  to  set  aside 
the  judgment,  his  remedy  being  by  motion. 
If  the  motion  be  resisted  on  the  ground  of 
fraud  in  the  insolvency  proceedings,  an  issue 
may  be  framed  to  try  that  question. — ^Lmlay 
V.  Carpentier,  14  Cal.  173. 

[b]  The  remedy  against  an  execution  is- 
sued on  a  judgment  claimed  to  have  been  dis- 
charged by  a  decree  in  insolvency  is  by  mo- 
tion, and  not  by,  bill  in  equity  for  an  injane- 
tion. — Green  t.  Thomas,  17  CaL  86. 

§  136,  BrldflDce  of  DisehargtL 

[a]  Under  Insolvent  Act,  section  53,  pro- 
viding that  the  discharge  shall  be  a  com- 
plete bar  to  all  debts  which  were  or  might 
have  been  proved  (with  certain  exceptions), 
and  may  be  pleaded  by  a  simple  averment 
that  on  the  day  of  its  date  such  discharge 
was  granted,  setting  forth  the  same,  and 
making  the  certificate  prima  facie  evidence 
of  such  facts  and  of  the  regularity  of  the 
discharge,  etc.,  the  burden  is  on  one  suing 
the  insolvent  to  show  that  he  was  not  a  cit- 
izen or  resident  of  the  state,  and  therefore 
not  affected  by  the  discharge. — Porter  T. 
Imus,  79  Cal.  183,  21  Pac.  729. 

[b]  It  is  sufficient  for  the  debtor,  upon  mo- 
tion to  recall  an  execution  where  after  judg- 
ment rendered  the  debtor  has  been  discharged 
in  insolvency,  to  produce  the  certificate  of 
discharge  in  insolvency  without  producing 
the  otucr  insolvency  proceedings,  ainee  tin 
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certificate  !i  prima  facie  evidence  of  the  reg- 
vlaiity  of  the  discharge;  but  the  debtor  must 
alBo  prove  that  the  debt  sought  to  be  avoided 
was  one  affected  by  the  discharge.— Herrlich 
T.  McDonald,  80  CaL  472,  22  Pac.  299. 

Fob  AuTHOBmBs  Feom  Oraxa  States: 

See  28  Cent.  Dig.,  cols.  345,  346,  §}  285, 
286. 

{  137.  DetermliiatiOB  of  Ezlstenee  of  Valid 

Discharge. 

[a]  Where  a  debtor  pleads  his  discharge  in 
bar  of  an  action  commenced  before  the  in- 
solvency proceeding,  a  judgment  for  plaintiff 
is  conelasive,  notwithstanding  the  discharge. 
Bahm  v.  Minis,  40  Cal.  421. 

[b]  In  an  action  on  a  note,  where  the  de- 
fendant's discharge  is  pleaded,  to  which  is 
replied  fraudulent  preference  of  a  creditor 
within  two  months  of  the  assignment,  the  sole 
qaeation  for  the  jury  is  whether  the  defend- 
ant, having  had  the  benefit  of  the  insolvent 
act,  "had  concealed  any  part  of  his  property 
or  estate,  or  given  (knowingly)  a  false  sched- 
ule, or  committed  any  fraud  under  the  provi- 
sions of  the  act"  of  1852,  and  its  amend- 
ments.— Dean  v.  Orimes,  72  Cal.  442,  14  Pae. 
178. 

V.    APPEAL  OB  OBBTIORABI. 

IN   GENERAL,    |  138. 
APPEALABLE   ORDERS.    |  189. 
TIME  TO  APPEAL,  |  140. 
NOTICE  OP  APPEAL,  |  141. 
BONDS.  I  1«3. 

BESERVINO   OBJECTION   IN   LOWBB  COURT, 
I  148. 

EFFECT  OF  APPEAL  AS  STAY  OF  PHOCEED- 
INOB,  I  144. 

S  138.   Xn  OeneraL 

[a]  A  motion  to  set  aside  a  decree  of  final 
discharge  rests  largely  in  the  discretion  of 
the  nisi  prius  court,  and  will  not  be  reviewed 
except  in  ease  of  an  abuse  of  that  discretion. 
Longnecker  v.  His  Creditors,  17  Pac.  220. 

[b]  Proceedings  in  insolvent  cases  must  be 
brought  before  the  supreme  court  by  appeal, 
and  not  by  certiorari. — People  ex  rel.  Sturgis 
T.  Shepard,  28  Cal.  115. 

[e]  Notice,  undertaking  and  procedure  on 
appeal  must  conform  to  general  laws  govern- 
ing appeals  in  civil  cases. — Dennery  v.  Su- 
perior Court,  84  CaL  9,  24  Pac.  149. 

[dj  Upon  appeal  by  a  creditor  from  an  ad- 
judication in  insolvency  upon  petition  of  in- 
solvent partners,  any  crudities  or  bad  gram- 
mar used  by  the  petitioner  are  not  fatal  to 
the  jurisdiction,  and  will  not  vitiate  the 
pleading. — Bamazzina,  Matter  of,  llO  CaL 
488,  42  Pac.  970. 

{  139.   Appealable  Orders. 

[a]  Under  Practice  Act,  section  336,  this 
eoort  has  jurisdiction  of  appeals  from  judg- 


ments of  the  county  court  on  questions  of 
fraud  arising  on  the  petition  fo^  a  diiuharge. 
Fisk  V.  His  Creditors,  12  Cal.  281. 

[b]  A  supplemental  order  requiring  an  in- 
solvent to  verify  his  schedule  and  inventory 
is  not  appealable,  under  Insolvent  Act  of 
1880,  section  67.— Abbott,  In  re,  74  Cal.  381, 
16  Pac.  21, 

[e]  It  is  the  duty  of  the  superior  court  in 
insolvency  proceedings  to  exempt  and  set 
aside  for  the  use  of  the  insolvent  such  per- 
sonal property  as  is  exempt  from  execution, 
and  where  such  personal  property  was  levied 
upon  prior  to  the  commencement  of  the  in- 
solvency proceedings,  an  order  in  the  insol- 
vency proceedings  setting  apart  the  property 
as  exempt,  and  ordering  the  sheriflT  to  release 
and  discharge  the  personal  property  from  the 
operation  and  effect  of  the  execution,  is  an 
appealable  order,  and  cannot  be  brought  be- 
fore the  supreme  court  by  certiorari  or  writ 
of  review. — Noble  t.  Superior  Court,  109  Cal. 
S23,  42  Pae.  155. 

[d^  The  insolvency  law  contemplates  that  a 
motion  for  a  new  trial  may  be  made  of  is- 
sues joined  in  an  insolvency  case,  which  re- 
quire trial,  as  in  any  civil  case,  and  an  ap- 
peal may  be  taken  from  an  order  denying 
such  motion. — Sullivan,  Matter  of,  139  CaL 
257,  72  Pac.  992. 

[e]  Insolvent  Act  of  1895,  section  54  (Stats. 
1895,  p.  149,  c.  143),  requires  that  the  court 
shall  try  the  issue  in  insolvency  proceedings, 
on  a  petition  for  discharge,  according  to  the 
practice  in  civil  actions.  A  similar  provision 
is  contained  in  section  12  with  respect  to 
the  trial  of  the  issue  of  insolvency  upon  a 
creditor's  petition  in  involuntary  insolvency, 
and  in  section  71  it  is  provided  that  an  ap- 
peal may  be  taken  from  an  order  granting 
or  overruling  a  motion  for  a  new  trial.  Held, 
that  the  statute  authorized  a  motion  for  new 
trial  of  the  issues  raised  on  a  petition  for  dis- 
charge; therefore  an  appeal  from  a  denial  of 
such  motion  could  be  taken. — Sullivan  v. 
Washburn  ft  Moen  Mfg.  Co.,  139  Cal.  257,  72 
Pac.  992. 

Fob  Avthobities  Fboh  Otheb  States: 
See  28  Cent.  Dig.,  cols.  357-362,  {  296. 

§  140.  Time  to  Appeal. 

[a]  Insolvency  Act  of  1895,  section  54 
(Stats.  1895,  p.  149,  c.  143),  requires  that  the 
court  shall  try  the  issue  in  insolvency  pro- 
ceedings on  a  petition  for  discharge  according 
to  the  practice  in  civil  action.  Code  of  Civil 
Procedure,  section  632,  requires  that  in  civil 
actions  tried  by  the  court  it  shall  file  its 
decision  within  thirty  days  after  an  issue 
is  submitted.  On  the  trial  of  an  issue  in 
insolvency  the  court  announced  its  decision 
and  caused  a  minute  entry  to  be  made  grant- 
ing the  discharge,  but  did  not  file  its  de- 
cision and  enter  a  formal  certificate  of  dis- 
charge until  nearly  a  year  afterward.  Held, 
that  the  case  was  not  concluded  by  the  first 
entry,  and  therefore  on  appeal  within  sixty 
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days  after  the  eotiy  of  the  formal  order  mu 
timely.— SuUiTau  t.  Washburn  ft  Moen  Mfc 
Co.,  139  Cal.  2S7,  72  Pae.  992. 

Fob  AuTHOBims  Fbou  Otheb  States; 

See  28  Cent.  Dig.,  cob.  864-367,  {  800. 

§  141.  Notice  of  Appeal. 

[a]  Upon  an  appeal  by  a  creditor  from  an 
adjudication  of  insolvencj  upon  the  volun- 
tary petition  of  the  debtor,  the  notice  of 
appeal  need  only  be  aerved  upon  the  insol- 
vent debtor,  and  is  not  reqnired  to  be  served 
upon  the  receiver,  nor  upon  the  other  credit- 
ors who  had  not  filed  proof  of  their  claims 
when  appeal  was  taken. — Chope,  Matter  of. 
112  Cal.  630,  44  Pac  1066. 

[b]  Notice  of  appeal  by  a  creditor  from 
an  order  adjudging  petitioner  to  be  insol- 
vent need  not  be  served  on  creditors  who 
have  not,  at  the  time  such  appeal  is  taken, 
filed  proofs  of  their  claims,  or  in  any  man- 
ner appeared.— Chope,  In  re,  112  Cat  630, 
44  Pac.  1063. 

§  142.  Bonda. 

[a]  Section  67  of  the  Insolvent  Act  of  1880, 
providing  that  the  official  undertaking  of  an 
assignee  in  insolvency  stands  in  the  place  of 
an  undertaking  on  appeal,  does  not  contem- 
plate that  euch  bond  shall  act  as  a  stay  bond 
to  prevent  the  court  from  committing  an  as- 
signee for  contempt  in  refusing  to  obey  its 
order  to  pay  over  certain  moneys  adjudged 
not  to  belong  to  the  insolvent 's  estate. — ■ 
Buhlert  v.  Superior  Court,  72  Cal.  97,  13 
Pac  155. 

[b]  Separate  stay  bond  is  not  required  on 
appeal  from  adjudication  of  insolvency, — 
Dennery  v.  Superior  Court,  84  Cal.  9,  24  Pac 
147. 

§  143.  Beserrliig  Objeettoni  la  Lowo:  Oonrt. 

[a]  Objection  by  an  insolvent  to  the  right 
of  creditors  to  contest  the  setting  apart  of  a 
homestead  on  the  ground  that  they  had  not 
proved  their  claims  cannot  be  first  taken  on 
appeal.— Tiernan  v.  His  Creditors,  62  Cal.  286. 

[b]  Objection  that  an  opposing  creditor  in 
Insolvency  has  not  proved  his  claim  before 
filing  his  opposition  cannot  be  first  taken  on 
appeal. — ^trueven  v.  His  Creditors,  62  Cal. 
45. 

[c]  Objection  that  oath  of  insolvent  before 
discharge  is  taken  too  long  before  discharge 
must  be  made  at  time  of  discharge. — Me- 
flachran,  In  re,  82  Cal.  225,  23  Pac.  46. 

Foe  Adthobities  Firau  Otheb  States: 

See  28  Cent.  Dig.,  cols.  363,  364,  5  298. 

{  144.  Effect  of  Appeal  as  Stay  of  Proceed- 
ings. 

[a]  Appeal  from  adjudication  of  insolvency 
stays  all  farther  proceedings  except  such  as 


are  neeeasary  to  be  done  thnrairh  rveeiver 
to  preserve  property  of  insolvent— DenneiT 
T.  Superior  Court,  84  Cal.  9,  24  Pae.  149. 

[b]  Functions  of  receiver  are  not  sus- 
pended by  appeal  from  adjudication. — ^Den- 
nery V.  Superior  CooTt,  84  C«L  11,  24  Pu 
149. 

INSOLVENT  ESTATES. 

Bee  ASBlgnmanta  for  Btnsflt  of  Creditors;  Bai*- 

ntptcy;  Intolwner;  Beoelwrs. 
Of  lecMlttts.   See  BzNotozs  sad  AdalalitisCen. 

xz. 

INSPECTION. 

Indndi  emnlnatlon  miS  eerttfleatloa  ef  tnaU^, 
«tc.,  of  KrUclei  of  merelumdlM  br  pnbtie  aatiunttr, 
to  d«termlna  and  uton  tbelr  fitaeu  for  om,  com- 
moTce,  etc.,  In  general,  and  mora  partleiilailr  f« 
prevention  of  fraud;  natnre  and  wop*  of  power  to 
make  aach  examination;  constltvtional  and  statn- 
tory  provlsleu  nUUng  tkereto;  mttdlty,  ooaatne- 
tlon.  operation,  and  effeet  of  inspection  laws;  snd 
proceedings  for  their  application  and  anfercameat. 

Blgbt  of  stocUioldere  to  Inspect  coriN>rate  books 

and  records.    Sea  OorporaUont,  |  188. 
By  Jury  in  erlBilnal  cases.    See  Oriminal  Ziav,  | 

326. 

Daty  of  master  to  Inspect  tools  and  appllanoea.  Sea 
Master  and  Servant,  |  M. 

S  1.  Validity  of  Law  Authorisliig  Otager 
to  Charge  Iiispection  Fee. 

fa]  The  act  of  May  3,  1852,  providinj;  for 
the  appointment  of  a  ganger  for  San  Fran- 
cisco, and  authorizing  him  to  charge  a  fee 
for  inspection,  does  not  violate  section  13  of 
article  2  of  the  constitution,  which  provides 
for  uniformity  in  taxation. — ^Addison  v.  Sasl- 
nier,  19  CaL  82. 

INSPECTOR  OF  OAS  HETEKa 

AboUtlon  itf  oXee  of.   See  OiUfonU,  i  17. 

INSTALLMENTS. 

OonclnilvenesB  of  Judgment  In  action  on  sevanl  b- 
■taUments.   Sea  Jodgment,  i  488. 

INSTRUCTING  SERVANT. 

Duty  of  master  to  instmct  snvant.   See  Kaitar  and 
Semat,  |  S8. 

INSTRUCTIONS. 

In  criminal  eases.    See  Criminal  Law,  ZXI,  0. 

Xn  <flvU  aetloaa.    See  Trial,  v. 

Brrori  In,  as  ground  for  new  trial— la  ctiadBil 

eases.    See  Criminal  Law,  I  687. 

 Xn  civil  cases.    See  Hew  Trial,  |  S8. 

Necessity  for  objection  in  lower  court  te  oMals  »• 

view  of.    See  Crladual  Law,  |  SSS. 
As  part  <rf  leeeid  en  sppesL   See  CiiBdaal  Laa^  I 

661. 
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VteeHity  te  IIH  of  •ampUoiu  ta  mtow  glTlBg  oc 
xafBMl  of.    8m  OxlnlBftl  I*v.  I  709. 

Ai  9m  of  Mil  of  oxotpUUH.  Set  CMbIbbI  Zaw,  | 
706. 

BualoM  nd  pnjndklal  amn  la  lutnietfanu  ex  im 
fftUiin  or  xofuil  to  laifcnet.  aeo  CMaliul  Imw, 
it  792.  783. 

Co  futon,  pwrol  obuia  of.   See  rtoton,  |  a. 

Xa  Kctlon  of  fordUa  entry  ud  dotslnez.  Sea  For- 
elUe  Batir  asd  Detalnar,  |  71. 

Xd  Mtloa  to  oat  aaUe  fnadnlaot  eonveruea.  Sao 

Fnndolant  Oomruioao,  1  ISO. 
Xa  proaaentloas  fox  iMcaaj.   See  laufuj,  %%  ss-M. 
In  Mtlcau  for  UM  and  alaadex.   See  Libel  and 

SUadex,  |  47. 

■xtOEB  la  iwteaetloBa  conatltntlBv  ground  for  nav 
tilaL   See  Vow  TrUl,  |  22. 

AfUr  nbmlailon  of  oaDee.    Saa  Trial,  |  130. 

Oonlormltjr  of  vaxdlet  to.   See  Trial,  |  137. 

la  pxMoadlaga  to  prabato  wllla.    Sea  WUla.  |  in. 

INSTBUGTIONS  mVADINO  PB07- 
INGE  OF  JUSY. 

See  Orlalaal  X.aw,  ||  391-408. 

insulung  language. 

la  brief,  u  groand  for  dUbarmMt.  Saa  Attoxaay 
and  OUant,  i  U. 

INSULTING  QUESTIONS. 

Blfbt  of  wltnaaa  to  protaetton  from.    Saa  WUneaaaa^ 

XNSTmABLE  INTESE8T. 

Xa  propaztj  aad  bamaa  Ufa^    Saa  Xaauaaea,  17. 


INSURANCE. 

Xnclnde  the  ragnlatlon  and  condact  of  tba  biiat> 
nesa  of  Inannnce,  In  OTory  form,  bj  Indivldaal  nU' 
derwiitara  or  corporatlona,  mntnal  or  co-operatlTa 
aaaociationa,  and  ininranca  agenti  or  brokers;  or- 
cmnizatlon,  powora,  and  UabiUtles  of  Insurance  eotn- 
panlea  and  aaaoolatlonB,  and  rights  and  llabUltlea 
of  their  mombora,  offteara,  aad  agents;  aad  eoa- 
traeta  of  lasanuiee,  and  rights,  UaUHtlet.  and  rwa- 
adlaa  lament  thereto. 

1  CONTROL  AND  EEGUIiATION,  §§ 
1-4. 

n.  INSTJBANCE  COMPANIES,  $$  6-9. 

HL  INSURANCE      AGENTS  AND 
BROKERS,  §g  10-16. 

IV.  INSURABLE  INTEREST,  §§  17-20. 

T.  CONTRACTS  OB  POLICIES,  §§  21> 

VL  PBElflUlfS,  DUES  AND  ASSESS- 
MENTS, SI  44-54. 

TIL  ASSIGNMENT  OB  OTHEB  TBANB- 
FEB  OF  POLICY,  §§  65-62. 

Vm.  CANCELLATION.  SURRENDBE 
OB  RESCISSION,  §§  63-74^ 
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IX.  AVOIDANCE  OR  FOT?FEITURE  OP 
POLICY  FOB  MISREPRESEN- 
TATION, FRAUD  OF  BREACH 
OF  WABEANTT  OB  CONDI- 
TION, 75-108. 

A.  Grounds  in  General,  §§  75-82. 

B.  Matters  Belating  to  Property 

or  Person  Insnred,  §§  83-100. 

C.  Nonpaymeat   of  Premiams  or 

Asaeasments,  §§  101-108. 

X  ESTOPPEL     OR     WAIVER  OP 
BIGHT  TO  FORFEIT  POLICY,  §§ 

109-131. 

XI.  BISKS  AND  CAUSES  OF  LOSS,  S§ 

132-140. 

Xn.  EXTENT  OF  LOSS  AND  LIABIL- 
ITY OP  INSURER,  §§141-140. 

Xm.  NOTICE  AND  PROOF  OP  LOSS,  §§ 

147-153. 

'  XIV.  ADJUSTMENT  OF  LOSS,  §§  154- 

■  159! 

XV.  BIGHT  TO  PROCEEDS,  §§  160172. 

XVL  PAYMENT  OB  DISCHARGE  AND 

SUBROGATION,  §§  173-176. 

XVn.  ACTIONS  ON  POLICIES,  §§  177-208. 
XVm.  REINSURANCE,  §|  209-215. 

XIX.  MUTUAL  BENEFIT  INSURANCE, 
§§  216-2.'>5. 

A.  Colorations  and  Associations, 

§§  216-218. 

B.  Contracts  and  Assessments,  §§ 

220-229. 

C.  Forfeiture   or   Snspension,  §§ 

230-235. 

D.  Beneficiaries    and  Benefits,  §§ 

21^6-216. 

E.  Actions  for  Benefits,  §§  247-255. 
Valldltr  of  poller  *■  eloBMOt  of  sraoa.    Soo  Araon, 

i  e. 

Aaalgntnant  of  life  poller  as  Becnrltr.  Sao  Aaalgn- 
BUnta,  I  46. 

IdabUltr  of  eonunoa  eazrler  aa  Inaorar.  Bee  Oar- 
ztera,  |  30. 

Eqnitabla  oonrarsloa  of  lastmaea  moaer  Into  land. 

Saa  OonToralon,  |  7. 
Bmnptlon  of  pioeaoda  of  life  poSor-    9—  Bxanv- 

tloaa,  I  IS. 

Kaeeaaltr  that  aasigiiaiaat  of  piOlqr  be  la  vriUng. 
See  Fraoda.  SUtaU  of,  i  84. 

Traaafer  Inaoraaeo  poller  ^  fraad  of  il^a  of 
exedttoxs.    Soo  Raadaleat  CoavorsBeas,  i  8>. 

Vzoeaeda  of  lanraaes  aa  part  of  honaataad.  Saa 
Honesload,  |  55. 


L   OOKTBOL  AND  BEOUIJkTION. 

ffTATUTOBY  PBOTISIONS.  1  1. 

IHTALIDITT  OF  I^W  KBQUIBINa  PATUENT  OF 

PABT  OF  pmBiaUlf  TO  FIBBUAN'S  FUH]>, 

I  3. 

INSURANCE  OOMHISSIOKEBS,  1  S. 
FOBBIGN  COUFANIES,  |  4. 
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g  1.  Statutory  FtoTlslmii. 

[aj  The  provision  of  section  2,  act  of 
U&teh  19,  1891  (Stata.  1891,  p.  126),  relat- 
ing to  asaeasment  insurance  eompanies,  that 
aaeh  corporations  "shall  be  subject  only  to 
the  provisions  of  this  act,"  relates  only  to 
the  management  and  barineie  of  the  corpora- 
tions, and  does  not  exempt  them  from  all 
laws,  rules,  or  decisions  under  the  general 
laws  of  the  state. — ^Morrar  t.  Superior  Court 
of  Los  Angeles  County,  129  CaL  OSS,  62  Pae. 
191. 

Fob  AtrrHOBiTi£s  Fbou  Otheb  States: 
Bee  28  Cent.  Dig.,  cote.  408,  409,  S  4. 

I  2.   Invalidity  of  Law  Beqnlring  Payment 
of  Part  of  Premium  to  Fireman's  Ftmd. 

[aj  Constitution  inhibits  legislature  from  im- 
posing tax  for  municipal  purposes.  Law  re- 
quiring foreign  insurance  companies  to  pay 
part  of  their  premiums  to  form  fireman's 
relief  fund  is  such  tax,  and  therefore  void. 
Han  Francisco  v.  Insurance  Co.,  74  Cal.  118- 
124,  15  Pac  380. 

§  8.  EumntBce  OonunlaBlanerB. 

[a]  The  duties  imposed  upon  the  insurance 
commissioner,  though  generally  defined  by  the 
act  creating  hia  office  (Stats.  1867-68,  p.  336), 
are  in  their  nature  largely  discretionary,  and 
depend  for  their  efficient  performance  in  a 
great  degree  upon  the  exercise  of  an  enlight- 
ened and  careful  discrimination  with  refer- 
ence to  the  circumstances  of  the  particular 
case  with  which  he  has  to  deal. — Palacbe  t. 
Pacific  Ins.  Co.,  42  Cal.  418. 

[b]  The  act  relating  to  the  office,  powers, 
and  duties  of  insurance  commissioner  (Stats. 
1867-68,  p.  336)  plainly  distinguishes  between 
the  effect  of  a  revocation  of  a  certificate  by 
such  commissioner  and  a  requisition  by  him 
to  repair  capital  stock;  and  it  does  not  oblige 
him  to  make  a  revocation  before  he  can  re- 
quire a  repair. — ^Palache  v.  Pacific  Ins.  Co., 
42  Cal.  418. 

[c]  Section  1056  of  the  Code  of  Civil  Pro- 
cedure, giving  the  insurance  commissioner  the 
same  jurisdiction  and  powers  to  ex;imine  the 
affairs  of  a  surety  corporation  as  he  has  in 
other  cases,  and  requiring  him  to  file  similar 
statements  and  issue  similar  certificates,  and 
section  616  of  the  Political  Code,  providing 
that  the  commissioner  is  not  authorized  to 
issue  such  a  certificate  to  a  foreign  insurance 
company  until  it  has  first  filed  in  his  office 
"the  name  of  an  agent  and  his  place  of  resi- 
dence in  this  state,  on  whom  sumrnona  and 
other  process  may  be  served  in  all  actions 
or  other  legal  proceedings,"  apply  to  a  for- 
eign surety  company,  and  when  such  a  cor- 
poration has  filed  with  the  insurance  com- 
missioner the  designation  required  b^  section 
616,  that  is  all  that  is  required  of  it  in  the 
matter  of  naming  an  agent  upon  whom 
process  may  be  8erve>l,  to  entitle  it  to  do  busi- 
ness in  this  state,  although  the  failure  to 
file  such  designation  with  the  secretary  of 


state  might  deprive  it  of  the  benefit  of  the 
statute  of  limitations,  as  provided  by  the  sec- 
ond section  of  the  act  of  April  1,  1872.— -Ont- 
aeil  T.  Penuie,  95  Cal.  598,  30  Pae.  836. 

I  4.  Tonlga  Oompaalai. 

Power  ef  ittts  to  tix  fonlgB  lararute*  eonpsnlM. 
8m  OonstUntloaal  Lav,  |  107. 

[a]  Political  Code,  sections  622-624,  provides 
certain  prescribed  conditions  under  which 
foreign  insurance  eompanies  can  do  business 
in  California.  These  statutes  were  in  force  F 
at  the  time  of  the  passage  of  the  act  (Pol.  ^ 
Code,  sec.  616,  snbd.  1),  imposing  a  tax  on 
preminms  eolleeted,  and  have  not  been 
amended  or  repealed.  Held,  that  when  a 
business  is  first  licensed,  and  then  by  a  sub- 
sequent law  subjected  to  a  license  in  the 
form  of  a  tax,  the  last  law  not  intimating 
that  the  previous  license  is  withdrawn  unless 
the  imposition  is  paid,  the  presumption  is 
strong  that  the  exaction  is  for  revenue,  and 
was  not  intended  as  a  condition.— City  and 
County  of  San  Francisco  v.  Liverpool  etc. 
Ins.  Co.,  74  Cal.  113,  15  Pac.  380. 

[b]  The  general  act  of  1S72,  in  relation  to 
foreign  corporations,  precluding  the  plea  of 
the  statute  of  limitations,  unless  the  name 
of  a  person  residing  in  the  county  of  its 
principal  place  of  business,  upon  whom  pro- 
cess may  be  served,  shall  be  filed  in  the  office 
of  the  Secretary  of  State,  has  no  application 
to  a  foreign  insurance  company  doing  busi- 
ness in  this  state,  which  is  controHed  by  the 
special  provisions  of  the  Political  Code  re- 
quiring foreign  insurance  corporations  to  file 
in  the  office  of  the  insurance  commissioner 
their  designation  of  the  principal  agent  or 
chief  manager  of  the  business  of  such  cor- 
poration in  the  state,  giving  hte  name  and 
place  of  residence  as  the  one  on  whom  pro- 
cess may  be  served. — Harrinui  v.  Home  Life 
Ins.  Co.,  128  CaL  531,  58  Pae.  180,  61  Pac 
99. 

[c]  All  amendments  made  by  the  legislature 
to  the  special  provisions  of  the  statute  reg- 
ulating foreign  insurance  corporations  must 
be  construed  together  with  the  original  pro- 
visions thereof  as  being  in  pari  materia,  and 
the  intention  of  the  legislature  must  be  gath- 
ered from  the  consideration  of  all  the  special 
provisions  enacted  on  that  subject;  and  those 
special  provisions  must  govern  in  relation  to 
that  subject  matter  as  against  general  pro- 
visions elsewhere,  although  the  latter,  stand- 
ing alone,  would  be  broad  enough  to  include 
the  subject  to  which  the  more  particular  pro- 
visions relate. — Harrigan  v.  Home  Life  Ina^ 
Co.,  125  Cal.  531,  58  Pac.  180,  61  Pac.  99. 

[d]  A  foreign  insurance  company  which  is 
lawfully  doing  business  in  this  statQ,  and 
has  duly  submitted  itself  to  the  jurisdiction 
of  its  courts,  must  be  deemed  to  be  in  the 
state,  both  for  the  purpose  of  suit  against  it 
and  for  the  purpose  of  its  right  to  plead  the 
statute  of  limitations  to  an  action  brought 
against  it  in  this  state. — Harrigan  v.  Home 
Life  lus.  Co.,  128  Cal  531,  58  Pac.  180,  61 
Pac.  99. 
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[e]  Constitution,  article  11,  section  12,  pro- 
vides that  ''the  legislature  shall  have  no 
power  to  impose  taxes  upon  counties,  cities, 
or  towns,  or  upon  the  inhabitants  or  property 
thereof,  for  county,  city,  town,  or  municipal 
purposes;  but  may,  by  general  laws,  vest  in 
the  corporate  authorities  thereof  the  power 
to  assess  and  collect  taxes  for  such  purposes." 
Political  Code,  section  616,  snbdivision  1, 
provides  that  every  agent  of  a  foreign  in* 
surance  company  shall  at  certain  times  pay 
to  the  treasurer  of  a  county  or  city  a  per- 
centage of  the  premiums  received  on  prop- 
erty insured  by  him  within  the  county  or 
city,  the  money  to  constitute  a  fireman's 
relief  fund,  to  be  expended  by  the  governing 
body  of  the  fire  department  of  the  city  or 
county.  Held,  that  the  fact  that  defendant 
was  a  foreign  corporation  did  not  authorize 
the  legislature  to  exercise  a  power  denied  to 
it  by  the  constitution. — City  and  County  of 
San  Francisco  v.  Liverpool  etc.  Ins.  Co.,  15 
Pac.  380. 

[f]  Held,  also,  that  the  objeet  of  the  fund, 
if  a  public  one  at  all,  was  a  municipal  pur* 
pose. — City  and  County  of  San  Francisco  r. 
Liverpool  etc  Ins.  Co.,  15  Fae.  380. 

Tm  AxrFHORiTiEs  Fboh  Otbkb  States: 

24  L.  B.  A.  298,  note.   See,  also,  28  Cent 
Dig.,  cols.  423-460,  H  12-33. 

XL   mStFBAKOE  COMPANIES. 

IKCORPORATION  AND  ORGANIZATION.  |  5. 
POW£R  TO  LOAN  MONET  AND  TAKE  UORT- 
OAOE.  1  9. 

POWER  TO  REPEESENT  OTHER  OOHPANIES, 
I  7. 

ASSES8HEHT  OF  STOCK,  |  8. 
INSOLVENOT  AND  DtSSOLUTION,  |  9. 

Oontrol  sad  iscalatlen  ot  foreign  cmapanlw.  Bse 
ants,  I  4. 

§  6.  Incorporation  and  Organliatl<m. 

fa]  Under  Civil  Code,  section  290,  as  it  ex* 
isted  in  1874,  requiring  articles  of  incorpora- 
tion to  state  the  capital  actually  subscribed, 
and  section  419,  which  prohibited  the  forma- 
tion of  a  fire  insurance  company  without  a 
capital  of  one  hundred  thousand  dollars,  ar- 
ticles of  incorporation  of  such  a  company 
which  state  that  its  capital  stock  is  one  hun- 
dred thousand  dollars,  and  that  five  thousand 
dollars  Of  that  amount  are  actually  sub- 
scribed, are  insnfflcient,  and  the  persons  sign- 
ing them  do  not  form  a  corporation. — ^People 
T.  Flint,  64  Cal.  49,  28  Pae.  495. 

[b]  Act  of  March  19,  1891  (Stats.  1891,  p. 
126,  e.  116),  authorizes  the  incorporation  of 
mntual  insurance  companies,  but  provides 
that  no  such  corporation  shall  issne  contracts 
of  insuraoce  till  two  hundred  persons  have 
applied  in  writing  for  insurance  therein,  and 
have  paid  the  corporation  five  thousand  dol- 
lars, which  shall  be  invested  in  securities,  and 
placed  with  the  state  treasurer,  in  trust  for 
the  contract  holders  of  the  corporation;  and 
that  the  corporation  shall  also,  as  a  condi- 


tion precedent,  obtain  the  certificate  of  the 
insurance  commissioner  that  it  has  complied 
with  the  act.    Held,  that  the  provision  as  to 
two  hundred  applications  and  payment  of  five 
thousand  dollars  could  not  be  satisfied  by  the 
company  assigning  to  the  state  treasurer  a 
note  and  mortgage  for  five  thousand  dollars,  . 
and  that  it  not  having  complied  with  the  pro-  , 
visions  neeessatT'  to  authorize  it  to  do  busi-  ^ 
ness,  and  never  having  done  business,  one  ' 
who  had,  as  an  accommodation,  executed  the 
note  and  mortgage  assigned  to  the  state  treas- 
urer, was  entitled  to  have  it  tianceled. — Ste- 
vens T.  Beeves,  138  Cal.  678,  72  Pae.  346. 

{  6.  Power  to  Lcuyi  HMuy  and  Tak*  Mbrfe- 
ga«e. 

[a]  An  insiiTanee  company  has  power  to 
loan  money  out  of  its  capital  and  accumu- 
lations, and  to  take  a  mortgage  upon  land  as 
security  therefor. — Sun  Ins.  Co.  t.  White,  123 
Cal.  196,  56  Pae.  902. 

§  7.  Power  to  Beprasent  Otbsr  OonqMuilet.' 

[a]  Insurance  company  cannot  become  agent 
for  insurance  in  other  companies.  Such  con- 
tract is  ultra  vires,  and  action  will  not  lie 
for  recovery  of  premium. — ^Hutchinson  T. 
State  etc.  Ins.  Co.,  53  CaL  622. 

S  8.  AaMBunent  of  Stocik. 

[a]  The  limitation  of  five  per  cent  In  the 
imposition  of  assessments  upon  the  capital 

stock  of  corporations,  as  provided  by  the  act 
of  March  26,  1866  (Stats.  1865-66,  p.  458), 
has  no  application  to  assessments  made  by 
an  insurance  company,  in  response  to  a  requi- 
sition of  the  insurance  commissioner,  und(>r 
the  act  of  March  26,  1868  (Stats.  1867-68, 
p.  336),  for  the  repair  of  its  capital  stock.— 
Falaehe     Pacific  Ins.  Co.,  42  CaL  418. 

§  9.  InsolTeii^  and  IMsioliitloiL 

[a]  Insolvent  Act  of  1880,  section  8,  provid* 
ing  for  an  adjudication  of  involuntary  in- 
solvency on  the  petition  of  five  or  more  resi- 
dent creditors,  is  not  made  inapplicable  to 
insurance  corporations  by  Political  Code,  sec- 
tion 601,  providing  for  the  dissolution  of  such 
a  corporation  in  an  action  brought  for  that 
purpose  by  the  attorney  generaL — State  Inv. 
etc.  Co.  v.  Superior  Court  of  City  and  County 
of  San  Francisco,  101  Cal.  135,  35  Pac.  549. 

[b]  Political  Code,  section  600,  provides  that 
when  the  insurance  commissioner  ascertains 
that  a  person-  engaged  in  the  insurance  busi- 
ness is  insolvent  he  must  require  the  person 
to  repair  the  capital  stock.  Section  601  pro- 
vides that  if  the  deficiency  in  stock  is  not 
made  up  the  commissioner  shall  inform  the 
attorney  general,  who  must  commence  an 
action  in  the  name  of  the  people,  and  apply 
for  an  order  requiring  cause  to  be  shown 
why  the  business  should  not  be  closed;  and 
if  such  person  is  insolvent,  or  the  interests 
of  the  public  so  require,  the  court  must  decree 
a  dissolution  of  such  eorporatioU|  and  tho 
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winding  ap  of  its  aCfairs,  and  the  distribation 
of  its  eflfacts.  Held,  that  the  court,  on  de- 
creeing the  dissolution  of  a  corporation  in 
aiich  action,  has  no  power  to  appoint  a  re- 
ceiver, or  assume  control  of  its  effects. — State 
luT.  etc  Co.  V.  Superior  Court  of  City  and 
County  of  San  Franciaeo,  101  CaL  135,  85 
Pac  649. 

[e]  Provisions  of  section  601,  Political  Code, 
are  intended  to  secure  merely  the  dissolu- 
tion of  delinquent  insurance  corporation,  and 
do  not  confer  upon  the  court  which  decree* 
the  dissolution  the  power  to  distribute  its 
effects  to  the  stockholders  and  creditors 
through  its  own  action. — State  etc  Ins.  Co. 
T.  Superior  Court,  101  CaL  135,  39  Pac  549. 

[d]  Statutes  of  1891,  page  128,  section  2,  of 
the  act  relating  to  assessiuent  insurance  com- 
panies, provides,  inter  alia,  that  a  mutual 
assessment  life  insurance  company  shall  not 
do  business  until  two  hundred  applicants  for 
membership  or  insurance  have  paid  the  com- 
pany's treasurer  five  thousand  dollars,  which 
shall  b«  invested,  and  placed  with  the  state 
treasurer,  and  the  principal  sum  held  in  trust 
for  the  contract  holders  of  the  company.  Sec* 
tion  4  provides  that  the  amounts  due  on 
policies  shall  be  a  lien  on  the  company's 
property,  with  priority  over  all  subsequent 
debts,  except  as  thereinafter  provided  in  cases 
of  insolvency.  Section  5  requires  it  to  create 
a  reserve  fund,  to  be  inyested  as  directed 
in  section  2,  and,  when  the  company  discon- 
tinued business,  to  be  retnmed  to  the  cor- 
poration, or  disposed  of  as  the  court  might 
determine.  There  is  no  provision  regarding 
its  insolvency,  but  section  10  revokes  its 
power  to  insure  for  failure  to  carry  out  its 
"terms  of  contract,"  or  for  failure  to  pay  its 
obligations  within  three  months  from  notice 
of  default.  Held,  that  sections  2  and  5  pro- 
vide for  the  creation  of  a  reserve  fund  for 
the  security  of  beneficiaries  only  in  case  of  a 
company's  insolvency,  with  the  intention  that 
it  should  then  go  to  them  regardless  of  gen- 
eral creditors.  Judgment  (1898)  53  Pac.  907, 
reversed. — San  Francisco  Sav.  Union  v.  liOng. 
123  Cal.  107,  55  Pac  708. 

[e]  Beneficiaries  equally  entitled  to  a  re- 
serve fund  on  the  insolvency  jf  a  company 
are  not  concluded  from  asserting  their  rights 
thereto  by  a  judgment  against  the  company 
establishing  a  lien  thereon  in  favor  of  a  bene- 
ficiary. Judgment  (1808)  53  Pac  907,  re- 
versed.— San  Francisco  Sav.  Union  t.  Long, 
123  Cal.  107,  55  Pac  708. 

[f]  The  provision  of  section  2,  act  of 
March  19,  1891  (Stats.  1891,  p.  126),  relating 
to  assessment  insurance  companies,  contains 
no-  provision  for  the  dissolution  of  such  cor- 
porations, which  is  governed  by  the  ordinary 
rules,  but  provides  the  procedure  for  deter- 
mining whether  they  have  forfeited  their 
right  to  do  business,  and  for  a  revocation 
of  their  authority,  by  proceedings  to  be  in- 
stituted by  the  attorney  general;  and  such 
procedure  is  exclusive. — Murray  v.  Superior 
Court  of  Los  Angeles  County,  129  CaL  628, 
62  Pac  191. 


Fen  Authoriths  Fbou  Otheb  States; 

See  28  Cent.  Dig.,  cols.  487-504,  §{  60-63. 

m.   XSBURAJXOB  AOENTS  AKD  BBOE- 
BBS. 

SXTENT  AND  EXERCISE  OF  POWSRfl,  |  10. 

  SPECIAL  AGENTS,  |  11. 

LIABILITT    OF    OOHFAHT    FOB    AQT8  OF 

AGENTS,  I  12. 
EFPECT  OP  FATORABLB  REPORT  OF  EXAMHI- 

INO  PHYSICIAN,  I  13. 
EVIDENCE.  OP  AGENCY,  1  14. 
COMPENSATION.  |  15. 

AGENCY  FOR  APPLICANT  OR  INSURED,  |  IS. 

Antboritr  of  agent  te  make  ■mrtractL    flee  psiL 
f  2e. 

S  10.  Extent  and  Exercise  of  Fowen. 

[a]  Local  agent  is  presumed  to  have  power 
coextensive  with  business  intrusted  to  him 
which  cannot  be  narrowed  by  secret  limita- 
tions.— Famum  v.  Phoenix  Ins.  Co.,  83  CaL 
257,  17  Am.  St.  Bep.  233,  S3  Pac  869. 

_[b]  A  soliciting  agent  procured  an  applica- 
tion for  life  insurance  by  fraudulent  represx^n- 
tations,  and  obtained  a  post-dated  check  ia 
payment  of  the  premium.  He  indorsed  the 
check  to  the  insurer's  general  agent,  who 
pafd  him  his  eommission,  and  paid  the  com- 
pany the  net  premium,  and  delivered  the  pol- 
icy with  the  first  premium  indorsed  thereon 
paid.  The  general  agent  agreed  with  the 
company  to  be  responsible  for  payment  of 
the  check,  and  paid  the  net  premium  after 
the  insured  had  refused  and  returned  the  pol- 
icy, and  had  demanded  back  the  cheek.  The 
general  agent  replied  that  it  had  beeonm 
''property  of  the  company,  and  could  not  be 
recalled."  Held,  that  the  general  agent  was 
not  a  bona  fide  purchaser  of  the  cheek  be- 
fore maturity,  but  that  it  belonged  to  the 
company,  as  his  and  the  soliciting  agent's 
principal. — Maxson  v.  Llewelyn,  122  Cal.  195, 
54  Pac  732. 

[c]  Since  the  deceased  had  notice  of  the 
agent's  want  of  authority  to  make  the  agree- 
ment to  apply  the  surrender  value  of  the  first 
policy  in  payment  of  the  first  premium  on  the 
second,  and  the  agent  did  not  claim  such  sd- 
thority,  and  the  defendant  was  not  paid  for 
carrying  the  risk,  defendant  was  not  estopped 
to  deny  the  agent's  authority  to  make  such 
agreement.  Judgment  (1S99)  129  CaL  6S, 
58  Pac  92,  afiirmed.— Westerfield  v.  New 
York  Life  Ins.  Co.,  129  Cal.  68,  61  Pac  667. 

[d]  The  title  "general  manager"  for  speci- 
fied territory  is  not  sufBcient  to  show  such 
agent's  authority  to  modify  the  contract  con- 
tained in  a  policy  of  insurance,  wihch  ex- 
pressly provides  that  such  authority  is  vested 
only  in  the  president,  vice-president,  and 
actuary.  Judgment  (1899)  129  Cal.  68,  5S 
Pac.  92,  affirmed.— Westerfield  v.  New  York 
Life  Ins.  Co.,  129  CaL  68,  61  Pac.  667. 

fe]  The  first  policy  issued  to  deceased  pro- 
vided that  no  agent,  other  than  the  presi- 
dent, vice-president,  or  actuary  of  the  corn- 
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puaj,  had  pownr  to  modify  Its  proTisions, 
and  that  sarplns  would  be  apportioned  on 
Baid  policy^  "only  at  the  expiration  of  each 
period  of  five  years."  Hold,  that  defendant 
was  not  bound  by  the  promise  of  its  state 
manager  to  allow  a  snrrender  ralae  on  such 
policy  at  the  end  of  four  years,  and  apply  the 
same  in  payment  of  the  first  premium  on  a 
new  policy  to  be  issued  to  deceased.  Judg- 
ment (1899)  129  Cal.  68,  58  Pae.  92,  affirmed. 
Westerfield  t.  New  York  Life  Ina.  Co-  129 
CaL  68,  61  Pae.  667. 

[f]  Modification  of  a  contract  of  issnranee 
not  being  within  the  asual  powers  of  a  state 
agent  of  an  insurance  company,  the  company 
was  not  bound  by  such  agent's  agreement 
to  apply  the  snrrender  Talufl  of  a  first  policy 
to  the  payment  of  the  premium  on  a  seeond 
policy,  contrary  to  the  tonus  of  the  policy, 
because  of  its  failure  to  give  notice  of  its 
disapproval  of  the  agreement.  Judgment 
(1S99)  129  Cal.  68,  58  Pac.  92,  affirmed.— 
Westerfield  v.  New  Tork  Life  Ins.  Co.,  129 
CaL  68,  61  Pao.  667. 

FoK  AtrrHOBiTiES  TKou  Otheb  States: 

See  28  Cent  Dig.,  cols.  618-628,  {{  116- 
126. 

g  11.   Special  Agenti. 

ta]  A  special  agent  of  an  insnranee  com- 
pany who  is  not  authorized  to  enter  into  eon- 
tracts  of  insurance  cannot  delegate  authority 
to  a  subagent  to  enter  into  such  contracts.— 
O'Brien  v.  New  Zealand  Ins.  Co.,  106  CaL  227, 
41  Pae.  298. 

Fob  Authobitizs  Fbou  0th ib  States: 

See  28  Cent.  Dig.,  cols.  619-621,  SS  117, 


8  12.  IiiabUlty  of  Oompany  for  Acti  of 

Ag:-:ts. 

[a]  Insurance  companies  are  responsible  for 
acts  of  their  agents  within  general  scope  of 
business  intrusted  to  them,  and  no  limitatioiu 
on  their  authority  are  binding  on  third  per- 
sons having  no  knowledge  of  them. — Wheaton 
T.  North  British  etc  Co.,  76  CaL  420,  9  Am. 
St.  Bep.  216-n,  18  Pae.  758. 

[b]  Whore  insured,  a  foreigner,  imperfectly 
acquainted  with  the  English  language,  and 
nnaequainted  with  the  terminology  of  insnr- 
anee, signed  a  blank  application  for  insur- 
ance, and  delivered  it  to  an  agent  of  the  com- 
pany on  the  latter 's  agreement  to  fill  it  in  in 
accordance  with  an  oral  agreement  with  him, 
the  agent  acted  for  the  company,  and  fraud 
on  his  part  in  filling  in  the  application  will 
be  attributed  to  the  company. — ^La  Marche  t. 
New  Tork  Life  Ins.  Co.,  126  CaL  498,  68  Pae. 
1058. 

g  13.  EfToct  Of  FftTorable  Beport  of  Bzan- 
laing  Physician. 

[a]  Examination  and  favorable  report  by 
examining  physician  of  insurance  company 


does  not  conclude  41ie  eOmpany,— Sc<des  ▼. 
Universal  Life  Ins.  Co.,  42  CaL  624. 
* 

S  14.   Erldenee  of  Agency. 

[a]  In  an  action  against  an  insurance  com- 
pany for  malicious  prosecution,  based  on  sev- 
eral suits  against  plaintiif  growing  out  of 
transactions  with  an  alleged  agent  of  defend- 
ant, plaintiff  offered  in  evidence  as  to  the 
agency  a  newspaper  published  by  defend- 
ant while  the  last  suit  was  pending,  refer- 
ring to  the  person  in  qnestion  as  having  been 
acting  as  its  agent  "for  the  past  seven 
months,"  and  stating  that  he  was  no  longer 
connected  with  it.  Held,  that  this  was  some 
evidence  tending  to  show  the  ageney,  and  it 
was  error  to  sustain  an  objection  thereto. 
Judgment  (1902)  69  Pac,  616,  reversed.— 
Hurgren  t.  Union  itai.  Life  Ins.  Oo»  141  CaL 
585,  75  Pae.  168. 

Fc»  AuTHOKiTtBs  Fbou  Othb  Stateb: 

See  28  Cent  Dig.,  eoia.  687-589,  |  101. 

§  16.  OompensatloiL 

[a]  Agent  may  recover  any  eommissions  ac- 
tually earned  before  termination  of  agency. 
Burleson  v.  Northwestern  etc.  Ins.  Co.,  86 
Cal.  347,  24  Pae.  1064. 

[b]  The  contract  of  an  insurance  agent 
with  the  company  specified  the  duration  of 
the  agency,  and  the  commissions  to  be  re- 
ceived on  premiums,  and  that  the  agent  should 
receive  a  certain  commission  on  renewal 
premiums  "while  he  retained  the  agency,  and 
no  longer,"  and  that  the  agency  might  be 
terminated  by  the  company  at  any  time  for 
his  failure  to  account  for  moneys  collected. 
Before  the  expiration  of  the  agency,  the  par- 
ties entered  into  another  contract,  in  which  it 
was  agreed  that  the  agent  should  give  up 
part  of  his  original  territory,  but  should 
receive  a  certain  per  cent  on  all  renewal 
premiums  collected  during  the  continuance  of 
the  original  contract.  This  right  to  the  per- 
centage on  the  renewal  premiums  the  agent 
assigned  to  plaintiff,  and  shortly  afterward 
his  agency  was  terminated  by  the  company, 
because  of  a  shortage  in  his  accounts.  Held, 
in  an  action  by  plaintiff  to  recover  the  re- 
newal premiums  stipulated  for  in  the  second 
contract,  that  it  was  simply  a  modification  of 
the  original,  and  that  no  renewal  premiums 
were  payable  under  it  after  the  termination 
of  the  agency  under  the  original. — Burleson 
T.  Northwestern  Uut.  Life  Ins.  Co.,  86  CaL 
342,  24  Pae.  1064. 

Fob  Avthobitiis  vboh  Othxb  Statxs; 

See  28  Cent  Dig.,  eols.  607-616,  {{  111- 


§  16.   Agency  for  Applicant  or  Insured. 

Anthoritr  of  sgsnt  of  usnr«d  to  eanesl  poUor.  Bm 
post,  t  72. 

[a]  When  agent  undertakes  to  prepare  ap- 
plication for  insured,  he  is  agent  of  company, 
not  of  insured. — ^Wheaton  t.  North  British 
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ete.  Co.,  76  GaL  420,  9  Am.  St.  Bep.  216-ii,  18 
Pac.  758. 

[b]  Agent  with  power  to  make  eontractB  of 
insoranee  or  to  issue  policies  stands  in  the 
atead  of  the  company  to  the  insured. — Far- 
num  T.  Phoenix  Ins.  Co.,  83  Cal.  254,  17  Am. 
St.  Bep.  233,  23  Pac.  869. 

[e]  Plaintiffs  made  the  owner  of  property 
a  loan  through  H.,  who  was  also  agent  of 
an  insnranee  company.  The  owner  agreed 
with  H.  that  plaintiffs  should  have  insurance, 
and  the  mortgage  contained  a  like  stipulation. 
H.  filled  out  an  application  for  insurance,  and 
signed  the  owner's  name  to  it,  and  then  is- 
sued the  policy.  The  issuance  of  such  policy 
was  the  only  attempt  at  compliance  with  such 
stipulations,  and  the  owner  gave  plaintiffs  his 
note  for  the  amount  of  the  premium  ad- 
vanced by  .them  to  H.  Held,  that  the  facta 
shoved,  at  least,  that  H.  was  the  owner's 
agent  to  obtain  the  insurance,  and  H. 's 
knowledge  must  be  imputed  to  the  owner, 
though  the  owner  had  no  actual  personal 
knowledge  of  the  issuance  of  the  policy. — 
Holbrook  t.  Baloise  Fir«  Ina.  Co.,  117  CaL 
561,  49  Pac  565. 

Fob  AuTHOBinxs  ntoH  Othzs  Statbs: 

Effect  of  stipulations  seekirg  to  make 
agent  of  insurer  agent  of  the  assured: 
77  Am.  Dec.  724,  note;  20  L.  R.  A.  277, 
note.  See,  also,  28  Cent.  Dig.,  cols. 
629-640,  5S  126-135. 


IV.   T3XBU&ASLE  INTEBEST. 

NECESSITY,    I  17. 

WHAT  C0NSTITDTB8  INTEBEST  IN  PBOPEBTT, 
I  18. 

WHAT   CONSTITUTES   INTEBEST   IN  HUMAN 
LIFE,  I  19. 

ASSIQNHENT  OF  POLICY  TO  PEBSOM  WITH- 
OUT INTEBEST,  I  80. 


§  17.  NecoBEitr. 

[a]  Assured  must  faave  an  interest  in  prop- 
erty insured  at  time  of  insurance  and  at 
time  of  loss  to  recover. — Bibend  v.  Liverpool 
etc.  Ins.  Co.,  30  Cal.  89. 

[b]  It  is  not  necessary  that  the  insured 
person  have  a  legal  interest  in  the  property 
insured,  but  an  equitable  interest  is  suQi- 
cient,  and  it  is  not  requisite  that  there  be  a 
valid  equitable  title,  provided  the  insured 
has  possession  and  use,  and  has  a  direct  pecu- 
niary interest  in  the  preservation  of  the  prop- 
erty, and  will  suffer  a  pecuniary  loss  as  an 
immediate  and  proximate  result  of  its  de- 
struction.— Davis  T.  Phoenix  Ins.  Co.,  Ill 
Cal.  409,  43  Pac.  1115. 

Fob  AuTHOEiTiEs  from  Othee  States: 

Life  insurance,  insurable  interest,  wheth- 
er policy  may  be  made  payable  to  a 
person  having  none:  58  Am.  Rep.  852, 
note;  25  L.  B.  A.  627,  note.  See,  also, 
28  Cent  Dig.,  cols.  641-643,  95  136-138. 


§  18.  Wliat  OmuUtntes  Znterest  In  Pn^h 
orty. 

[a]  One  who  is  in  the  full  possession  and 

enjoyment  of  property  under  a  contract  of 
sale  of  the  premises  by  the  owner,  upon 
which  he  had  paid  part  of  the  purchase  price, 
with  an  option  to  complete  the  purchase, 
upon  the  completion  of  which  be  would  be 
entitled  to  a  conveyance  of  the  legal  title, 
has  an  insurable  interest  in  the  property,  but 
his  insurable  interest  ia  limited  to  the  ainount 
advanced  by  him  upon  the  option,  at  the  date 
of  the  insurance. — Davis  v.  Phoenix  Ins. 
Co.,  Ill  Cal.  409,  43  Fae.  1115. 

[b]  A  puTChase  by  the  mortgagee,  under 
foreclosure,  of  the  mortgaged  premises  for 
the  amount  of  the  mortgage  debt  and  costs, 
operated  as  an  extinguishment  of  the  debt, 
and  the  mortgagee  thereby  ceased  to  be  a 
creditor  of  the  mortgagor,  and  had  no  fur- 
ther interest  as  such  creditor  in  the  policy 
of  insurance  taken  by  the  mortgagor,  and 
cannot  recover  thereupon  for  any  subsequent 
loss. — Beynolds  v.  London  etc.  Ins.  Co.,  128 
Cal.  16,  79  Am.  St.  Rep.  17,  60  Pac.  467. 

[c]  A  vendor  having  a  lien  for  purchase 
money  under  an  executory  contract  of  sale  of 
a  lot  has  an  insurable  interest  in  a  house 
erected  on  the  lot  by  the  purchaser  to  the 
extent  of  the  aiqiaid  purchase  money,  and 
may  insure  the  same  for  his  own  benefit,  to 
protect  his  own  interest. — ^White  v.  Oilman, 
138  Cal.  375,  71  Pac.  436. 

[d]  Both  a  purchaser  of  real  estate  on  which 
.insured  buildings  were  situated  and  a  mort- 
gagee thereof  held  to  have  an  insurable  inter- 
est therein,  as  defined  by  Civil  Code,  section 
2546. — Loring  v.  Dutchess  Ins.  Co.,  1  CaL 
App.  186,  81  Pae.  1025. 

Fob  AtTTHOBiTiES  Fbou  Other  States: 

Insurable  interest  in  property:  20  Am. 

Dec.  510,  note. 
Husband's  insurable  interest  in  wife's 
property:  104  Am.  St.  Rep.  9SS-992, 
note;  43  L.  R.  A.  664,  66  L.  B.  A,  657, 
notes.  See,  also.  Cent.  Dig.,  cola.  644- 
669,  §§  139-157. 
89  C.  C.  A.  632,  note. 

8  19.  What  OmutltntM  Interast  In  Bmun 

Life. 

fa]  At  common  law  a  binding  contract  to 
advance  money  to  the  person  whose  life  is 
insured,  on  his  demand,  gives  to  the  creditor 
an  insurable  interest  in  his  life. — Curtiss  v. 
Aetna  Life  Ins.  Co.,  90  Cal.  245,  27  Pae.  SIL 

[b]  In  an  action  on  a  policy  for  ten  thou- 
sand dollars,  taken  by  a  creditor  upon  the  life 
of  his  debtor,  it  appeared  that  shortly  be- 
fore it  was  issued  the  debtor  had  made  an 
unqualified  admission  of  an  existing  indebt- 
edness of  between  five  thousand  dollars  and 
six  thousand  dollars,  in  a  written  request  for 
further  advances.  The  creditor  had  prom- 
ised to  make  advances  up  to  ten  thousand 
dollars,  although  not  bound  by  written  eon- 
tract  to  do  so.   The  facts  were  fully  stated 
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in  the  application,  and  the  insurer  eontinaed 
to  receive  premiums  for  several  years  up  to 
the  death  of  the  assured,  during  which  the 
creditor,  on  the  faith  of  the  policy,  made  ad- 
vances which,  with  the  original  debt  and  in- 
terest, exceeded  the  amount  of  the  policy. 
Held,  that  the  evidence  showed  an  insurable 
interest  in  the  creditor  sufficient  to  sustain  a 
verdict  for  ten  thousand  dollars,  although  at 
the  date  of  the  policy  his  interest  did  not 
amount  to  that  sum. — Curtiss  v.  Aetna  Life 
Ins.  Co.,  90  CaL  245,  27  Pac  211. 

[c]  Where  a  creditor  takes  a  policy  on  his 
debtor's  life  for  a  sum  exceeding  the  debt, 
a  binding  agreement  to  make  further  ad- 
vances on  demand  to  the  full  amount  of  the 
policy  gives  him  an  additional  insurable  in- 
terest.— Curtiss  V.  Aetna  Life  Ina.  Co.,  00  CaL 
245,  27  Fae.  211 

Fob  Authobttibs  ntoH  Otheb  States: 

Insurable  interest  in  human  life:  46  Am. 
Bep.  189,  52  Am.  Bep.  135,  notes;  53 
L.  B.  A.  817;  54  L.  B.  A.  225,  57  L. 
B.  A.  496,  notes.  See,  also,  28  Cent. 
Dig.,  cola.  670-674,  }«  158-168. 

I  20.  Anlgmnent  of  Ftflley  to  Person  With- 
out Interest. 

[a]  A  policy  of  life  insurance  issued  to  a 
creditor  of  the  person  insured  may  be  after- 
ward assigned  by  such  creditor  as  collateral 
security,  and  the  assignee  may  enforce  pay- 
ment  of  the  policy,  though  at  the  time  of  the 
assignment  he  had  no  insurable  interest  in 
the  life  of  the  insured  person,  and  notwith- 
standing the  policy  expressly  provides  that 
any  olalm  made  by  an  assignee  shall  be  sub- 
ject to  proof  of  int6rest.--Curtiss  v.  Aetna 
Life  Ins.  Co.,  90  Col.  245,  26  Am.  St.  Bep. 
150,  27  Pac.  211. 

[bj  In  an  action  by  such  assignee  against 
the  insurance  company  he  may  recover  the 
full  amount  of  the  policy;  and  the  insurance 
company  eannot  raise  any  question  as  to  the 
amount  of  the  subsisting  indebtedness  of 
the  assignor  to  the  assignee,  or  as  to  whether 
the  indebtedness  was  paid  or  released  subse- 
quent to  the  time  when  the  loss  became  pay- 
able.— Curtiss  V.  Aetna  Life  Ins.  Co.,  90  CaL 
245,  26  Am.  St.  Bep.  150,  27  Pac.  21L 

Fob  Authobitixs  raou  Othbb  States: 

Whether  assignee  must  have  an  insurable 
interest:  27  Am,  St.  Eep.  327,  note. 

Assignment  of  to  one  having  no  interest 
in  the  life  insured:  16  Am.  St.  Rep.  906, 
note.  See,  also,  28  Cent.  Dig.,  cols.  679- 
682,   §§   166,  167. 

V.    OONTBAOTB  OB  POLIOISa 

NATURE  OK  CONTRACT,  i  21. 

WHAT   CONSTITUTES   CONTRACT   OF  IN80B- 

ANCE,    I  32. 
WHAT  LAW  GOVERNS,  t  28. 
APPLICATION.  I  24. 

TAUDITT  OF  ORAL  CONTRACTS,  |  25. 


ADTHORITT  OF  AGENT,  |  2S. 
DELIVERY  AND  ACCEPTANCE,  |  87. 
MODIFICATION,   f  88. 
RENEWAL,   I  29. 

CONSTRUCTION— IN  GENERAL,  |  80. 
  LAW  GOVERNING,    {  81. 

  FAVORING  INSURED,  S  82.  r 

  LEANING  AGAINST  WARRANTY.  |  88. 

  LEANING  AGAINST  FORFEITURES.   |  84. 

  CONSTRUING    SEPARATE  INSTRUMENTS 

TOGETHER,  |  85. 

  PARTICULAR  TERMS,  |  86. 

  INDORSEMENTS.    |  87. 

  OPEN  OR  RUNNING  POLICY,  i  88.  i 

  EVIDENCE  TO  AID.  |  89. 

  PERSONS  BOUND.  |  40. 

  BENEFICIARIES,  |  41. 

  PROPERTY  COVERED,  |  48. 

  COMMENCEMENT    AND    DURATION  OF 

RISK,  1  43. 


§  21.  Nature  of  Contract. 

[a]  Policy  of  reinsurance  is  contract  of  in- 
demnity to  original  insurer.— Commercial  Ins. 
Co.  V.  American  Cent.  Ins.  Co.,  68  Cal.  432,  9 
Pac.  712. 

[b]  Insurer  is  not  liable,  except  upon  proof 
that  loss  has  occurred  within  terms  of  the 
policy,  and  when  making  the  policy  he  is  at 
liberty  to  select  the  character  of  the  risk  he 
will  assume. — Mawhinney  v.  Southern  Ins. 
Co.,  98  Cal.  184,  32  Pac.  »45. 

[c]  An  insurer  is  at  liberty  to  select  the 
character  of  the  risk  he  wUl  assume,  and  he 
is  not  liable  except  upon  proof  that  the  loss 
occurred  within  the  terms  of  the  policy. — 
Stinkard,  Jr.,  v.  Manchester  Fire  Assur.  Co., 
122  CaL  595,  55  Fae.  417. 

Fob  Adthobitibs  Fbou  Otheb  States: 

See  28  Cent.  Dig.,  cola  688,  689,  S  172* 

§  22.  What  Constitutes  Contract  of  Insur- 
uice. 

[a]  The  fact  that  a  life  insurance  company 
is  to  pay  the  assured  the  agreed  sum  at  the 
expiration  of  ten  years,  even  though  the  as- 
sured be  living,  does  not  devest  the  policy  of 
its  character  of  "life  insurance." — Briggs  v. 
McCulIough,  36  CaL  542. 

[b]  Contract  b^  stock  and  exchange  board 
to  pay  a  donation  to  certain  persons  upon 
death  of  a  member  is  not  a  contract  of  life  in- 
surance.— Swift  V.  San  Franeiseo  etc.  Board, 
67  Cal.  572,  8  Pac.  94. 

§  23.  What  Law  Oorems. 

Law  governing  constrncUoa      oontraeL    Bm  post, 

I  31. 

[a]  The  validity  of  a  life  insurance  policy 
issued  to  a  creditor  of  the  person  whose  life 
is  insured,  prior  to  the  adoption  of  the  Civil 
Code,  must  be  determined  by  the  common 
law  applicable  to  the  question  of  insurable 
interest,  under  which  it  seems  that  a  debt, 
even  though  not  legally  collectible  by  reason 
of  the  bar  of  the  statute  of  limitations,  gives 
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an  inrarable  interest. — Curtus  t.  Aetna  LUe 
Ins.  Co.,  90  Cal.  845,  27  Pae.  211. 

Fitt  AuTHOUTiEs  psou  Otbek  States  : 

46  C.  C.  A,  287,  note;  63  L.  R.  A.  833, 
note.  See,  also,  28  Cent  Dig.,  cola. 
689-692,  83  173-176. 

%  S4.  Appllcatton. 

[a]  Upon  the  facts  appearing  in  this  case, 
the  applicant  was  not  chargeable  with  neg- 
ligence in  failing  to  read  the  application 
either  before  or  after  the  agent  filled  the 
blanks  therein. — La  Marcbe  New  York 
Life  Ins.  Co.,  126  Cal.-  498,  58  Pae.  1053. 

Foe  AuTHOKiTiES  Fboh  Other  States: 

See  28  Cent.  Dig.,  cols.  715-725,  88  195- 
203. 

8  25.  VaUdity  of  Oral  Oontrwts. 

[a]  A  parol  contract  to  issue  a  fire  inror- 
aaee  policy,  made  by  an  insurance  company 
authorized  to  issue  policies  of  that  kind,  ia 
valid.  Such  a  contract  may  be  enforced  by 
compelling  a  specific  performance  by  the  com- 
pany, or  by  an  action  for  a  breach  of  the 
agreement.— Gold  t.  Sun  Ins.  Co.,  73  CaL  816, 
14  Pae.  786. 

Foa  Authorities  From  Other  States: 

22  L.  B.  A.  768,  note.  See,  also,  28  Cent 
Dig.,  cola.  726-733,  {8  204-209. 

8  26.  Avtiiorltj  (tf  Agent. 

[a]  Special  agent  with  power  to  reeelre  ap- 
plications and  premiums  subject  to  instruc- 
tions from  general  agent  has  power  to  make 

f aro]  contract  of  insurance  under  instructions 
rom  latter. — Harron  v.  City  etc.  Ins.  Co.,  88 
Cal.  18-20,  25  Fac.  982. 

Fob  Authorities  trou  Other  States: 

49  C.  C.  A.  335,  note.  See,  also,  28  Cent. 
Dig.,  cols.  710-712,  8  190. 

§  27.  DellTery  tad  Aeceptanee. 

[a]  In  the  absence  of  such  a  prior  agree- 
ment as  wonld  bind  the  insurance  company 
and  render  the  insured  person  liable  for  the 
prrmium,  the  delivery  of  the  policy  after 
the  building  had  been  destroyed  by  fire,  to 
the  knowledge  of  the  parties,  could  not  give 
anv  effect  to  the  instrument. — Crawford  v. 
Transatlantie  Fire  Ins.  Co.,  125  Cal.  609,  58 
Pac.  177. 

[b]  A  fire  insurance  policy  may  be  delivered 

after  the  occurrence  of  a  fire,  if  it  purports 
to  take  tffeet  prior  to  occurrence,  and  is  the 
memorinl  of  a  prior  parol  contract  for  such 
a  policy  agrt'e<l  to  in  ita  essentials,  and 
which  the  parties  intended  should  take  effect 
as  stated  in  the  policy.  In  such  case,  it 
seems  that  the  policy  may  have  taken  effect 
without  actual  delivery  to  the  insured  or  his 
agent. — Crawford  v.  Transatlantic  Fire  Ins. 
Co.,  125  Cal.  609,  58  Pae.  177, 


[e]  Where  an  application  ia  for  a  policy 
to  oe  payable  in  accordance  with  the  terms 
of  a  future  will,  and,  pending  that,  to  stand 
in  favor  of  the  lawful  heirs,  and  in  the  policy 
as  issued  and  forwarded  to  the  agent  who 
took  the  application  the  legal  heirs  are  to  be 
the  beneficiaries,  the  contract  is  not  consnm- 
mated  until  it  is  accepted  by  the  insured. — 
Tore  V.  Bankers  ft  Merchants'  Mnt.  Life 
Assn.  of  United  States,  88  CaL  609,  26  Pac 
614. 

[d]  Plaintiff's  testator,  being  dissatisfied 
with  a  policy  issued  to  him  by  defendant,  was 
induced  by  defendant's  general  manager  for 
the  state  to  take  out  a  new  policy,  on  consid- 
eration that  he  would  be  allowed  a  surrender 
valae  on  the  first  policy,  on  which  he  had 
paid  four  annual  premiumB,  which  would  about 
pay  the  first  premium  on  the  second  policy; 
and,  when  such  policy  was  handed  to  deceased 
he  was  told  by  defendant's  soliciting  agent 
that  there  was  nothing  further  to  do  with  ref- 
erence to  the  delivery  except  applying  the 
surrender  value  of  the  first  policy,  which  was 
to  be  determined  by  the  home  office.  When 
he  received  the  policy,  deceased  said,  "I  am 
not  to  settle  for  tliis  until  I  submit  this  tu 
my  friend."  Held,  that  the  evidence  did  not 
show  a  delivery  of  the  policy.  Judgment 
(1899)  129  Cal.  68,  58  Pac.  92,  affirmed.— 
AVesterfield  t.  New  York  Idfe  Ins.  Co.,  129 
CaL  68,  61  Pae.  667. 

Fob  Authobities  raou  Otheb  States: 

See  28  Cent.  Dig.,  eols.  745-759,  88  219- 
230. 


§  28.  ModlAcatlOD. 

[a]  Under  Civil  Code,  sections  1847,  1648, 
1851,  a  rider  attached  to  an  insurance  policy 
to  meet  changed  conditions  subsequent  to  the 
issuance  of  the  policy,  held  to  modify  the  pro- 
visions of  the  original  policy  relating  to  in- 
surance on  household  furniture,  and  not  to 
affect  sneh  provisions  so  far  as  they  related 
to  insurance  on  a  dwelling-house. — Alvey  v. 
Continental  Ins.  Co.  (Cal.  App.),  83  Pac.  285. 

Fob  Authorities  rBOH  Other  Statbs: 

See  28  Cent.  Dig.,  eols.  820-822,  88  273- 
275. 

§  20.  EenewaL 

[a]  Where,  in  an  action  for  a  breach  of  * 
contract  to  renew  a  policy,  the  complaint 
states  a  sufficient  contract  for  renewal,  the 
court  cannot  presume,  in  the  absence  of  al- 
legation in  the  pleadings,  that  there  were  any 
terms  or  conditions  in  the  original  policy,  a 
breach  of  which  would  defeat  the  plaintiff 'a 
right  to  recover. — Gold  t.  Sun  Ins.  Co.,  73 
Cal.  216,  14  Pac.  786. 

[b]  In  an  action  for  breach  of  a  contract  U 
renew  a  policy,  the  complaint  alleged  the  ex- 
ecution of  the  former  policy,  its  date,  the 
amount  and  property  insured,  and  that  on  i 
day  named,  for  a  valuable  consideration,  de- 
fendant agreed  to  rtnew  the  policy  for  tlie 
same  amount  and  period,  and  on  the  same 
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terms.  Held,  that  It  mffieiently  set  forth  the 
eontraet  of  the  parties,  and  that  it  need  not 
allege  the  terms  of  the  original  policy,  or  the 
payment    or    satisfaction    of   the  renewal 

rremium. — QolA  t.  Sun  Ina.  Co.,  78  CaL  816, 
4  Pac  786.  ' 

[e]  Where  the  loeal  agent  of  a  lire  insnr- 

ance_  company  has  no  actual  or  oatensible  au- 
thority to  contract  for  the  renewal  of  a 
policy,  a  proposal  made  to  such  agent  for 
renewal  ie,  until  commnoicated  to  and  ac- 
cepted by  the  insurance  company,  nothing 
more  than  a  mere  oflFer  to  renew  the  policy; 
and  the  fact  that  the  agent  promised  to  com- 
municate the  offer,  and  did  not  do  so  until 
after  the  loss,  does  not  create  a  binding  con- 
tract of  renewal. — Stewart  v.  Helvetia  Swisa 
Fire  Ins.  Co.,  102  Cat  218,  36  Pae.  410. 

[d]  A  renewed  policy  of  insuranee  iasned  to 
the  plaintiff  is  affected  by  the  knowledge  and 
acts  of  the  defendant  and  its  agent  in  issuing 
the  original  policy. — Allen  T.  Home  Ins.  Co./ 

133  Cat  29,  65  Pac.  138. 

Fob.  Authoeuties  raou  Othkb  States: 

See  28  Cant  Dig.,  cols.  823-836,  SS  276- 
291. 

§  80.  Conatroction — In  General. 

[a]  Constmetion  of  an  application  for  life 
insurance  is  a  question  of  law.— Scoles  t. 
Universal  Life  Ina.  Co.,  42  CaL  523. 

[b]  Policies  of  insurance  are  written  con- 
tracts, to  be  interpreted  by  same  rules  which 
apply  to  other  contracts,  and  to  be  enforced 
according  to  the  intention  of  the  parties. — 
Wells,  Pargo  ft  Co.  t.  Pacific  Ins.  Co.,  44  Cal. 
397. 

[c]  A  policy  of  life  insurance  is  to  be  in- 
terpreted like  any  other  eontraet,  so  as  to 
give  effect  to  the  mutual  intention  of  the 
parties,  and  when  it  is  partly  written  and 

vtly  printed,  the  written  parts  control  the 
printed  parts,  and  in  case  of  repugnancy 
between  the  two,  the  printed  parts  must  be 
disregarded;  and  the  contract  is  to  be  ex- 
plained reference  to  the  circumstances 
under  which  it  was'  made,  and  in  case  of 
uncertainty  ia  to  be  interpreted  most  strongly 
against  the  party  who  caused  the  uncertainty 
to  exist: — Toch  v.  Home  Mutual  Ina.  Co.,  Ill 
Cal.  503,  44  Pac.  189. 

[d]  A  contract  of  insurance  ia  to  be  inter- 
preted by  the  same  rules  as  other  contracts, 
so  ds  to  give  effect  to  the  mutual  intention 
of  the  parties,  which  is  to  be  deducted,  if  pos- 
sible, from  the  language  of  the  contract,  rea- 
sonably construed.— Schroeder  v.  Imperial  Ina. 
Co.,  132  CaL  18,  84  Am.  St.  Sep.  17,  63  Pac. 
1074. 

Foa  AuTHOBiTiEs  VBOH  Otheb  Statbs: 
See  28  Cent.  Dig.,  cols.  837-839,  5  292. 

I  31,   Law  Oovemlng. 

lav  gmrning  eontnet  tn  gaoaxftL    See  ante,  |  SS. 

[a]  Maritime  insurance  policies  payable  in 
California  held  to,  be  construed  according  to 


its  laws.— ProgresBo  S.  S.  Co.  v.  St.  Paul  Fire 
etc.  Ins.  Co.,  146  Cal.  279,  79  Pac.  967. 

For  AuTHoums  raov  Other  States: 

Place  wherp  insuring  corporation  was  ere* 
ated:  104  Am.  St.  Bep.  483-492.  note; 
63  L.  R.  A.  833,  note.  See,  also,  28 
Cent.  Dig.,  cols.  839-842,  S  293. 

§  32,   Favoring  Innired, 

[a]  In  the  constmetion  of  contracts  of  in- 
surance, that  interpretation  is  to  be  adopted 
which  is  most  favorable  to  the  Insured. — 
Wells,  Fargo  ft  Co.  v.  Pacific  Ins.  Co.,  44  CaL 
397. 

^  [b]  Where  language  of  policy  ia  ambiguous, 
it  is  to  be  construed  most  strongly  against  the 
insurer,  but,  where  there  is  no  ambiguity,  it 
must  be  construed,  like  any  other  contract, 
according  to  the  intention  of  the  parties.— 
Bankin  v.  Amazon  Ins.  Co.,  89  Cal.  203,  28 
Am.  St.  Bep.  460,  26  Pac.  872. 

[el  Exceptions  in  a  policy  of  insurance  are 
to  be  construed  most  strongly  against  the 
insurer  and  in  favor  of  the  insured,  and  no 
term  or  condition  not  expressed  in  the  policy 
can  be  imported  therein  by  implication  to 
work  a  forfeiture,  and  relieve  the  insurer  from 
liability. — Berliner  v.  Travelers'  Ins.  Co.,  121 
Cal.  458,  66  Am.  St.  Bep.  49,  53  Pac.  918. 

g  83.  —  Leaning  Against  Warranty. 

fa]  Court  should  lean  against  that  eonatruc- 

tion  of  policy  which  imposes  obligation  of 
warranty  upon  insured. — Noone  v.  Transat- 
lantic P.  Ine.  Co.,  88  CaL  156,  26  Pac.  103. 

[b]  Where  there  is  any  doubt  as  to  whether 
a  statement  in'  an  insurance  policy  is  an  ex- 
press warranty  the  court  should  lean  against 
that  conatruction  which  imposes  upon  the 
aeaured  the  obligation  of  a  warranty. — Na- 
tional Bank  V.  Union  Ins.  Co.,  88  CaL  497,  22 
Am.  St.  Bep.  324,  26  Pae.  509. 

§  34.   Leaning  Against  Forfeltore. 

[a]  Conditions  providing  for  a  forfeiture  of 
a  fire  policy  are  to  be  strictly  constru- 
ed against  the  insurer. — Welch  v.  British 
American  Assur.  Co.  (CaL  Sup.),  82  Pae.  964. 

g  85.  ;  Oonstming  flepuate  Instnuneints 

Together. 

[a]  Application  and  certificate  may  be  read 
together  to  show  that  clause  in  certificate  is 
express  condition  precedent  to  payment  of  in- 
surance,— ^Hogina  v.  Supreme  Council,  76  Cal. 
lis,  9  Am.  St.  Bep.  173,  18  Pae.  125. 

[b]  Insurance  policies,  like  all  other  con- 
tracts, should  be  considered  as  a  whole,  and 
the  different  parts  thereof  read  together. — 
Sharp  V.  Scottish  Union  etc.  Co.,  136  Cal.  542, 
69  Pae.  253,  615. 

Fob  AuTHOBirnEB  Fboh  Otheb  States: 

See  2S  Cent.  Dig.,  eols.  856-859,  $S  308, 
809. 
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§  36.    Particular  Terms. 

[a]  The  expression  in  an  application  for  is- 
surnnce  of  a  "desire"  to  dispose  of  the  pro- 
ceeds of  the  policy  in  a  certain  manner  is  to 
be  construed  as  a  proposal  for  insurance  in 
accordance  with  the  expressed  wish  of  the  ap- 
plicant.— Yore  V.  Bankers'  etc.  Life  Aasn., 
88  Cal.  609,  26  Pac.  514. 

[b]  "Passenger  train,"  as  used  in  accident 
policy,  includes  locomotive. — ^Berliner  v.  Trav- 
elera'  Ins.  Co.,  121  Cal.  458,  66  Am.  St.  Bep. 
49,  53  Pac.  918. 

[c]  Term  "compensation,"  used  in  an  ap- 
plication for  an  accident  policy,  requiring 
a  statement  of  the  amount  of  "compensa- 
tion ' '  previously  received  for  accidents  is 
not  to  be  construed  in  a  popular  sense,  as  in- 
cluding "indemnity,"  where  the  application 
and  policy  used  the  word  "indemnity"  with 
exelusiTe  reference  to  weekly  payments  to 
be  made  as  indemnity  during  total  disability 
to  prosecute  business,  as  the  result  of  an  ac- 
cident, and  never  with  reference  to  payments 
to  be  made  for  loss  of  life,  limb,  or  eye. — 
Bavley  v.  Employers'  Liability  Asaur.  Corp., 
125  Cal.  345,  58  Pac.  7. 

§  37.       '  IndoTBements. 

[a]  An  indorsement  on  the  back  of  an  in- 
surance policy  of  the  name  and  place  of  busi- 
ness of  the  company  is  no  part  of  the  policy. 
Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal.  416. 

§  38.   Open  or  BnnaiiiK  Policy. 

[a]  Where  a  policy  issued  to  an  express 
company,  and  instiring  bullion  and  treasure 
during  transportation,  contained  a  clause 
that  the  agent  of  the  express  company  should 
forward  to  his  principal  advices  of  the  amount 
of  each  shipment  of  bullion  and  treasure, 
and  that  the  risks  should  be  reported  to  the 
insurance  company  for  indorsement  on  the 
policy  as  soon  as  known  to  the  assured,  it  be- 
came the  duty  of  the  assured  to  report  to  the 
insurance  company  the  amount  of  a  shipment 
as  soon  as  it  was  known,  no  matter  from  what 
source  the  information  was  obtained;  but  the 
forwarding  of  advices  by  the  agent  of  the  as- 
sured, of  the  amount  and  place  of  a  shipment, 
was  not  indispensable  to  the  right  of  the  as- 
sured to  demand  an  indorsement  of  the  risk 
on  the  policy,  and  to  recover  payment  in  case 
of  loss.— Wells,  Fargo  ft  Co.  v.  Pacific  Ins. 
Co.,  44  Cal.  397. 

[b]  The  fact  that,  under  such  circumstaneea 
a  loss  occurs,  and  becomes  known  to  the  as- 
sured before  it  is  reported  to  the  insurance 
company  for  indorsement  on  the  policy,  does 
not  release  the  insurer  from  his  obligation  to 
make  it  good,  provided  it  is  reported  as  soon 
as  known  to  the  assured. — WeHs,  Fargo  ft  Co. 
T.  Pacific  Ins.  Co.,  44  Cal.  397. 

Fob  Authobities  from  Other  States: 

See  28  Cent.  Dig.,  cols.  890-896,  S  336. 

I  39,   ETidence  to  Aid. 

[a]  The  court  has  no  judicial  knowledge  of 
the  character  of  merchandise  usually  kept  in 


country  stores,  and  evidence  is  proper  upon 
that  point  to  enable  the  court,  in  interpret- 
ing the  langnage  of  the  policy,  to  understand 
the  matter  to  which  it  relat^  and  the  cir- 
cumstances under  which  it  was  made. — Toeh 
V.  Home  Mutual  Ins.  Co.,  Ill  Cal.  503,  44  Pae. 
189. 

[b]  Where  the  poliey  of  insurance  does  not 
refer  to  the  application  or  incorporate  its 
contents  into  the  conditions  of  the  policy, 
and  it  is  sought  by  Intrinsic  evidence  to 
connect  the  two  instruments,  and  make  the 
contents  of  the  one  dependent  upon  the  con- 
tents of  the  other,  the  evidence  should  be 
very  clear  that  the  statements  in  the  appli- 
cation relied  on  to  defeat  the  action  upon 
its  policy  were  made  by  the  applicant,  and 
that  at  the  time  of  making  them  the  applicant 
knew  that  they  were  to  form  the  basis  ot 
the  policy  to  be  issaed  to  him. — Yoch  t. 
Home  Mutual  Ins.  Co.,  Ill  Cal.  503,  44  Pae. 
189. 

Sc]  Parol  evidence  is  not  admissible  as  to 
lat  is  meant  by  the  words  "bar-room  fix- 
tures," aa  used  in  an  insurance  policv.- — 
Regard  v.  California  Ins.  Co.,  11  Pae.  594. 

§  40.  — ~  PerMDS  Bound. 

[a]  Old  company  and  new  company  assum- 
ing its  policies  are  jointly  liable  upon  the 
policy,  and  may  be  sued  thereupon  as  code- 
fendants.-~Whitney  v.  American  Ins.  Co., 
127  Cal.  464,  59  Pae.  897. 

§  41.  — —  Beneficiaries. 

[a]  Designation  of  beneficiary  in  policy  is 
conclusive. — Winterhalter  v.  Workmen's  Guar- 
antee Fund  Assn.,  75  Cal.  248,  17  Pac.  1. 

Fctt  Authobities  fbou  Other  States: 
See  28  Cent  Dig.,  col.  879,  i  326. 

I  4SL  —  Property  Oorered. 

[a]  In  a  policy  of  fire  insurance,  a  portion 
of  the  description  which  is  false  will  be  dis- 
regarded, where  enough  remains  to  identify 
the  property. — Hatch  v.  New  Zealand  Ins.  Co., 
67  Cal.  122,  7  Pae.  411. 

[b]  Where  the  application  for  a  policy  of 
fire  insurance,  in  describing  the  property,  in- 
cluded the  cellar  under  the  building,  but  in 
the  policy  itself  the  cellar  was  omitted^  and 
reference  was  made  to  the  application  for  a 
more  particular  description,  held,  that  the  cel- 
lar was  covered  by  the  insurance. — Menk  v. 
Home  Mut.  Ins.  Co.,  76  Cal.  50,  9  Am.  St.  Bep. 
158,  14  Pae.  837,  18  Pae.  117. 

[c]  Where  property  is  insured  as  fixtures, 
insurance  can  be  recovered  thereon  aa  such, 
whatever  it  is  as  between  insured  and  his 
landlord.— Clark  v.  Svea  Fire  Ina.  Co.,  IDS 
Cal.  252,  36  Pac.  587. 

[d]  A  policy  of  insurance  on  a  harreater 

"while  in  use  in  Tulare  county"  does  not 
cover  a  loss  occurring  while  it  is  stored  in  a 
shed,  and  is  not  being  aetoally  used  for  har- 
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Testing  purposes. — Slinkard  t.  Mancheater 
Pire  AsBur.  Co.,  122  Cal.  695,  55  Pac.  417. 

[e]  Certain  policies  of  insurance  covering 
printing  presses,  stereotype  machines,  and 
other  fixed  and  movable  machinery,  etc.,  as 
part  of  a  printing  plant,  held  to  cover  type- 
flotting  machinery  otherwise  insured  by  name. 
Fireman's  Fiind  Tns.  Co.  t.  Palatine  Ina.  Co. 
(Cal.  Sup.),  88  Pae.  907. 

Fob  Authobitibs  rsOH  Otheb  States: 

What  property  included  within  fire  poli- 
cies: 22  Am.  Bep.  253,  note;  26  L.  B. 
A.  237,  note.  See,  also,  28  Cent.  Dig,, 
cola.  896-926,  SS  338-354. 

8  43.    Oommeneement  and  Dnratlon  of 

Bisk. 

[ft]  When  an  express  company  engaged  in 
transporting  bullion  and  treasure  as  a  com- 
mon carrier  insures  it,  and  the  policy  pro- 
vides that  the  express  company  is  insured 
upon  treasure  and  bullion  to  be  laden  at  the 
ports  (naming  them),  and  that  the  adventaro 
upon  such  bullion  and  treasure  ahall  begin 
from  and  immediately  following  the  loading 
thereof  on  the  vessels  at  the  ports  named, 
held,  that  the  clause  which  provides  where  the 
adventure  shall  begin  is  not  to  be  construed 
as  a  warranty,  but  as  a  mere  recital  of  the  ex- 
pectation that  the  treasure  insured  was  to  be 
shipped  from  the  designated  ports.  The  risk 
eommenees  when  bullion  or  treasure  is  on 
board  the  vessel,  in  the  hands  of  the  messen- 
ger of  the  assured  at  one  of  the  ports  named, 
even  if  it  was  not  taken  on  board  at  one  of 
the  ports  named,  but  at  some  other  place  in 
-  the  course  of  the  voyage,  or  was  handed  to 
the  messenger  by  a  passenger,  away  from 
one  of  the  ports  named. — Wells,  Fargo  ft  Co. 
T.  PacUle  Ins.  Co..  44  Cal.  S97. 

[b]  The  general  rule  is  that  a  policy  of 
insurance,  if  delivered,  takes  effect  from  its 
date,  unless  it  be  otherwise  stated,  or  un- 
less there  is  evidence  of  a  contrary  intent. — 
Union  Ins.  Co.  t.  American  Fire  Ins.  Co.,  107 
Cal.  327,  48  Am.  St.  Rep.  140,  40  Pac.  431. 

[c]  Where  an  application  for  fire  insurance 
upon  a  saloon  and  fixtures  was  made  by  a 
saloon-keeper  to  the  defendant's  local  agent, 
who,  under  his  commission  as  agent,  had  no 
authority  to  enter  into  a  contract  of  insur- 
ance, but  who  was  appointed  as  a  subagent 
merely  to  receive  proposals  for  insurance,  and 
flx  rates  of  premium,  and  receive  money  for 
policies  and  certificates  of  insurance,  and 
who  knew  that  the  insurance  company  did 

'  not  take  insurance  upon  saloons,  the  company 
}■  is  not  liable  for  loss  of  the  property  by  fire 
yi  between  the  time  of  the  making  of  the  ap- 
I  pUeation*  and  the  time  of  the  mailing  of  it  to 
\  the  company  for  its  approval. — O'Brien  v. 
New  Zealand  Ins.  Co.,  108  Cal.  227,  41  Pae. 
298. 

[d]  Where  the  local  agent  told  the  plain- 
tiff that  he  had  no  power  to  write  policies, 
and  that  the  application  would  have  to  be 
forwarded  to  the  company,  and  he  hptl 
neither  Bctual  iior  ostensible  authority  to 


make  a  contract  of  insurance,  the  fact  that 
at  the  time  of  the  application  he  told  plain- 
tiff that  his  insurance  would  begin  at  that 
time,  could  not  bind  the  company  to  any 
contract  of  insurance  as  of  that  time,  and 
could  only  mean  that  the  policy  would  take 
effect  as  of  the  date  of  the  application,  if 
the  application  was  accepted  by  the  com- 
pany.— O  'Brien  v .  New  Zealand  Ins.  Co., 
108  Cal.  227,  41  Pac.  298. 

[e]  Where  payment  of  the  first  premium  has 
been  made  to  an  insurance  company  located 
in  the  state  of  New  York  and  doing  business 
in  California,  for  which  a  receipt  is  given 
providing  that  in  the  event  of  acceptance  of 
the  application  the  policy  shall  be  in  force 
from  the  date  of  acceptance,  and  the  company 
accepts  the  appUeation,  and  prepares  a  policy 
at  its  home  office  in  New  York,  the  policy 
will  be  deemed  in  force  when  it  was  trans- 
mitted from  New  York  to  the  local  agent, 
and  is  an  instrument  executed  out  of  Califor- 
nia.— Harrington  v.  Home  Life  Ins.  Co.,  128 
Cal.  531,  58  Pac.  180. 

[f]  Where  an  insurance  eomi)any  located  in 
the  state  of  New  York  and  doing  business  in 
California  issued  a  policy  to  .the  assured  in 
the  latter  state,  who  gave  a  note  for  the  first 
premium,  and  there  was  no  rule  of  the  com- 
pany, condition  in  the  policy  or  in  the  applica- 
tion, nor  any  instruction  to  the  agents  pro- 
hibiting payment  by  note,  or  which  rendered 
the  policy  inoperative  until  payment  in  money 
was  made  or  dul^  waived,  a  contention  that, 
to  make  the  policy  operative,  delivery  must 
have  been  in  California,  because  the  con- 
tract could  not  be  in  force  until  payment  in 
cash  was  waived  by  an  unconditional  delivery, 
is  without  force. — Harrington  v.  Home  Life 
Ins.  Co.,  128  Cal.  S31,  58  Pac.  180. 

T^R  AUTHOBITIBS  PBOH  OTHEB  STATBs: 

41  C.  C.  A.  273,  note.   See,  also,  28  Cent. 
Dig.,  cols.  932-934,  S  362. 

TI.    PBEMnmS,    DUES    AND  ASSESS- 
MENTS. 

NECESSITY  FOR  PAYMENT,  |  44. 
PERSONS  LIABLE,  |  AS. 

CONTRIBUTION  BETWEEN  PERSONS  JOINTLY 

LIABLE,   I  46. 
TIME  TO  TENDER  PAYMENT,  |  47. 
EXTENSION  OF  TIME,  |  48. 
PAYMENT  OF  PBEHIUH,  |  49. 

  TO  WHOM  MADE,  |  60. 

  CREDIT.  I  51. 

  NOTES  FOR  FIRST  PREMIUM,  |  53. 

ACTIONS  ON  CHECK  GIVEN  FOB  PREMItnC — 

DEFENSES.  |  5S. 
BEFCNDINO  OB    BEOOTEBY    OF  PREMIUMS. 

PAID,  I  64. 

AvolduLce  or  torfcitur*  of  policy  for  noapsynunt  of 
prsmlnmo.    Bm  post,  H  101-108. 

g  44.  Necessity  for  Payment. 

[a]  Payment  of  premium  is  a  condition  pre- 
cedent to  recovery  of  loss  upon  insurance 
policy. — Bergsott  r.  Builders'  Ins.  Co.,  38  CaL 
541. 
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§  46.  Penou  UihUs. 

[a]  Policies  of  lire  ioBUrance  procured  by 
an  heir  of  a  deceased  person  on  buildings 
vhieh  were  at  the  time  of  the  insurance  part 
ot  the  estate  of  a  deceased  person,  and  which 
described  the  insured  as  being  the  estate  of 
such  person  deceased,  are  sufBetent  to  ex- 
tend the  protection  of  the  insurance  to  the 
interest  of  the- heir  in  the  property,  as  well 
as  that  of  the  administratrix,  and  the  heir  is 
liable  to  an  action  for  the  recovery  of  the 
unpaid  premium. — ^Phoenix  Ins.  Co.  v.  Han- 
cook,  123  Cal.  222,  55  Pae.  905. 

Fca  AuTHOBinis  ntoii  Other  States  : 

See  28  Cent.  Dig.,  cols.  963,  964,  §§  392, 
808. 

S  46.  Oontrllmtion  Between  Penras  JTolntljr 
LUhle. 

[a]  Where  in  an  action  upon  a  policy  of  life 
insurance  the  proceeds  of  the  policy  are  paid 
into  court  br  the  insurance  company,  and  one 
of  the  beneficiaries  seeks  reimbursement  from 
the  others  for  their  share  of  premiums  ad- 
vanced out  of  such  proceeds,  such  demand 
does  not  arise  out  of  contract,  and  no  aver-' 
ment  of  nonpayment  of  such  share  is  neces- 
sary; but  the  entire  fund  is  in  the  hands  ol! 
the  court  to  be  distributed  according  to  the 
rights  of  the  parties. — Stockwell  v.  Mutual 
Life  Ins.  Co.,  of  New  York,  140  Cal.  198,  98 
Am.  St.  Bep.  25,  73  Pac.  833. 

[b]  Though  there  is  no  legal  liability  resting 
upon  any  of  the  beneficiaries  named  in  a 
policy  of  life  insurance  to  pay  the  premiums 
accruing  upon  the  policy,  yet  one  of  several 
beneficiaries  who  desires  to  keep  the  policy 
alive  must  pay  the  entire  premium;  and  the 
banefleiary  paying  such  premiums  thereby 
acquires  an  equitable  lien  upon  the  proceeds 
of  the  policy  for  reimbursement  of  the  money 
advanced  for  the  benefit  of  the  other  bene- 
ficiaries who  claim  an  interest  in  such  pro- 
ceeds.— Stockwell  V.  Mutual  Life  Ins.  Co.  of 
New  York,  140  Cal.  198,  98  Am.  St.  Bep.  26, 
73  Pae.  833. 

[e]  No  right  of  action  accrued  to  the  bene- 
ficiary advancing  the  premiums  for  reim- 
bursement out  of  the  proceeds  of  the  policy 
until  after  the  death  of  the  insured  person; 
and  the  statute  of  limitations  cannot  begin 
to  run  against  such  beneficiar;^  prior  to  that 
time. — Stockwell  v.  Mutual  Life  Ins.  Co.  of 
New  York,  140  CaL  198,  98  Am.  St.  Bep.  25, 
73  Pac.  833. 

[d]  A  finding  that  neither  defendant,  nor 
any  of  the  other  beneficiaries,  nor  anyone  on 
their  behalf,  has  reimbursed  plaintiff  for  his 
payments  of  premiums  on  the  policy,  of  which 
the  parties  and  others  were  beneficiaries,  is  a 
BufSeient  finding  that  he  had  not  been  re- 
imbursed by  insured. — Stockwell  v.  Mutual 
Life  Ins.  Co.,  140  Cal.  198,  73  Pac.  833. 

[e]  In  ao  action  by  a  beneficiary  under  a 
life  policy  for  contribution  from  other  benefi- 
ciaries for  premiums  paid,  it  was  found  that 
plaintiff 's  husband,  from  his  own  money,  paid 
the  pxemiums,  at  the  instance  and  lequeat 


and  for  the  benefit  of  plsintiff.   Hdd,  a  eaflt- 

cient  finding  that  the  premiums  were  paid  by 
plaintiff. — Stockwell  v.  Mutual  Life  iu.  Co., 
140  CaL  198,  73  Pae.  838. 

§  47.   Time  to  Tender  Payment. 

[a]  Where  the  insurance  company  requests 
the  assured  to  make  overdue  payments  of 
premium  after  a  forfeiture  has  accrued,  with- 
out any  conditions  expressed  in  the  request, 
a  tender  of  such  payment  may  be  made  with- 
in a  reasonable  time  after  such  request,  and  it 
cannot  be  said,  as  matter  of  law,  that  a  pay- 
ment of  premium  tendered  three  weeks  after 
such  request  was  not  made  within  a  reason- 
able time. — .Jurray  v.  Home  Benefit  Life 
Assn.,  90  Cal.  402,  27  Pae.  309. 

[b]  Tf  the  tender  of  payment  of  the  assess- 
ments due  was  made  before  the  expiration  of 
the  time  given  by  the  insurance  company 
within  which  payment  was  to  be  made,  the 
fact  that  at  the  time  of  the  tender  the  insured 
was  in  hu  last  Ulneas  and  within  a  few  days 
of  his  death  does  not  render  the  tender  in- 
effectual, there  bein^  no  expressed  condition 
of -the  offer  to  receive  the  assessments  that 
the  assured  must  be  in  good  health  at  the  time 
of  payment.' — Murray  v.  Home  Benefit  Life 
Assn.,  90  Cal.  402,  27  Pae.  809. 

[c]  Where  the  last  day  of  the  month  npon 

which  an  assessment  or  premium  is  to  fall  dn^ 
is  a  holiday,  the  assured  has  all  of  the  first 
day  of  the  following  month  in  which  to  mak*? 
the  payment;  and  if  the  insured  person  dies 
on  that  day,  the  policy  is  not  forfeited  for 
nonpayment,  under  a  provision  that  member- 
ship shall  cease  upon  failure  of  the  assured  to 
make  any  payment  due  from  him  to  the  asso- 
ciation at  its  maturity  in  specified  months, 
and  the  amount  of  the  policy  may  be  recov- 
ered by  the  awured  from  the  life  association. 
Northey  v.  Bankers'  Life  Assn.;  110  Cal.  547, 
42  Pae.  1079. 


§  48.  Extenflion  of  Time. 

[a]  Implied  promise  to  pay  premium  within 
extension  of  time  granted  at  the  request  of 
the  insured  is  sufficient  consideration  for  the 

Sromise   to  extend  the  time. — Euarston  v. 
[anhattan  Life  Ins.  Co.,  140  Cal.  57,  73  Pae. 
740. 

§  49.  Payment  of  Freminin. 

[a]  A  life  insurance  policy  which  provides 
for  the  payment  of  an  annual  premium,  or 
for  the  payment  of  the  same,  with  consent  of 
the  company,  half  yearly,  or  quarter  yearly, 
or  thrice  yearly  in  advance,  one-third  of  which 
may  be  indorsed  as  a  loan,  does  not,  if  the  in- 
sured elects,  with  the  consent  of  the  company, 
to  make  payments  thrice  yearly,  and  mak(>fl 
the  first,  extend  his  credit  for  the  second  and 
third  payments  to  the  end  of  the  year,  but 
he  must  make  the  second  and  third  pa^rmentf 
when  they  fall  due. — Howard  v.  Continental 
Life  Ids.  Co.,  ^8  Cal.  229. 

[b]  A  clause  in  a  life  policy  that  the  cob- 
pany,  on  proof  of  death,  ehaU  pay  tike  bob  i» 
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sured,  less  any  b&itince  of  the  year 's  premlnm 
when  not  paid  at  the  commencement  of  the 
year,  does  not  extend  credit  to  tbe  insured 
nntil  tbe  end  of  the  year  as  to  the  time  of 
making  thrice  yearly  payments. — ^Howard  t. 
Continental  Life  Ins.  Co.,  48  Gal,  229. 

[c]  A  promissory  note  given  by  the  insured 
to  the  agent  for  the  premium,  which  is  dis- 
ecninted  by  the  agent,  for  the  purpose  of 
raiding  money,  is,  in  effect,  a  payment  of  the 
premium  to  the  agent,  who  is  responsible  to 
the  company  for  the  cash  payment,  and  the 
policy  takes  effect  upon  its  unconditional  de< 
livery  whether  the  premium  is  then  actually 
paid  to  the  company  or  not,  and  such  delivery 
waives  a  provision  that  the  policy  shall  not 
be  in  force  until  the  premium  is  paid.' — Jur- 
gena  v.  New  York  L.  Ins.  Co.,  114  Cal.  161, 
45  Pac.  1054,  46  Pac.  386. 

[d]  Civil  Code,  section  2598,  enacting  that 
an  acknowledgment  in  a  policy  of  the  reeeipt 
of  a  premium  is  conclusive  evidence  of  its 
payment,  so  far  as  to  make  it  binding,  not- 
withstanding a  stipulation  that  it  shall  not 
be  binding  until  the  premium  is  actually  paid, 
applies  only  to  a  policy  containing  a  stipula- 
tion that  it  shall  not  be  binding  until  the 
premium  is  actually  paid. — Palmer  v.  Con- 
tinental In«.  Co.,  61  Pac.  784. 

[e]  Under  Civil  Code,  section  2598,  declar- 
ing that  an  acknowledgment  in  a  policy  of 
the  receipt  of  the  premium  Is  conclusive  evi- 
dence of  its  payment  so  far  as  to  make  the 
policy  binding  notwithstanding  any  stipula- 
tion therein  that  it  was  not  to  be  binding 
until  the  premium  is  actually  paid,  an  insur* 
aace  company  is  liable  on  a  policy  reciting 
that  it  is  issned  in  consideration  of  twelve 
dollars  paid,  and  providing  that  there  shall 
be  no  liability  thereon  while  any  promissory 
note  given  for  premium  remains  past  due 
and  unpaid,  notwithstanding  the  fact  that  a 
note  for  the  twelve  dollars  mentioned  in  the 

?oiicy  is  due  and  unpaid.   Judgment  64  Pac. 
84,  reversed. — ^Palmer  v.  Continental  Ins.  Co. 
of  New  Tork,  132  Cal.  88,  64  Pac.  97. 

torn  AUTHOBITUB  TBOU  OTHEB  tyCATEBl 

See  28  Cent.  Dig.,  cols.  965-970,  ||  398- 
398. 

g  60.   To  Whim  Blade. 

[a]  When  policy  provides  for  payment  of 
premium  to  general  agent,  payment  to  local 
agent  is  insuCBcient.— Curtin  t.  Phenix  Ins. 
Co.,  78  Cal.  623,  £1  Pae.  870. 


{  51.   Ondlt. 

[a]  An  agent  who  has  power  to  countersign 
and  deliver  policies,  and  who  is  responsible 
to  the  company  for  collection  of  all  premiums 
on  policies  issued  by  him,  binds  the  company 
by  an  agreement  to  give  credit  on  the 
premium  for  a  certain  time,  though  he  is  ex- 
pressly authorized  to  give  such  credit  only 
for  a  shorter  time. — Farnum  v.  Phenix  Ins. 
Co.,  83  Cal.  246,  17  Am.  St.  Bep.  233,  23  Pae. 
869. 

Oat  Digest,  Vol.  8—186 


[b]  A  tender  of  the  full  amount  cf  a 
remium  within  the  term  of  a  credit  allowed 
y  an  authorized  agent  is  a  sufficient  com 
plianee  with  the  condition  of  payment  to  sua* 
tain  an  action  on  the  policy. — Farnum  v. 
Phenix  Ina.  Co..  83  Cal.  246,  17  Am.  St  Bep. 
283,  23  Pac.  869, 

8  68.   Notes  for  Flzst  Pnmliim, 

Keivarment  of  vremtnai  note  as  feifettars  ef  poUqr. 
Bet  post.  I  108. 

[a]  Where  a  life  insurance  company  does 
not  authorize  tbe  taking  of  notes  for  pre- 
miums, and  when  they  are  taken  by  an  agent 
the  loss  falls  on  him  if  they  are  not  paid,  a 
contract  of  insurance  is  not  consummated  by 
the  sending'  of  a  policy  to  the  agent  on  an ' 
application  representing  that  the  first  annual 
premium  had  oeen  paid  in  cash,  and  provid- 
ing that  the  policy  should  not  be  in  force  till 
actual  payment  of  the  premium,  where  the 
agent  had  taken  applicant 's  note  for  the  first 
premium,  and  by  agreement  of  the  agent  and 
applicant  tbe  note  may  be  given  np,  and  the 
policy  returned  to  be  canceled,  the  right  of 
the  beneficiary  designated  not  having  vested- 
so  as  to  prevent  a  surrender. — Ghriffith  v.  New 
York  Life  Ins.  Co.,  101  Cal.  627,  40  Am.  St. 
Bep.  96,  36  Pae.  113. 

8  63.  Action  on  Check  CMven  for  Premlnm — 
DefoiuwB. 

[a]  In  an  action  by  a  managing  agent  of  a 
life  insurance  company  upon  a  check  given 
for  the  first  premium  upon  a  policy  of  life 
insurance,  which  waa  defended  on  the  ground 
of  false  representation,  made  by  the  special 
agent  who  aecnred  the  application,  as  to  tbe 
favorable  nature  of  the  policy  to  be  given, 
where  no  belief  or  reasonable  ground  for  be- 
lief of  the  special  agent  in  the  truth  of  the 
representations  was  shown,  and  it  appeared 
that  the  policy  returned  did  not  conform  to 
the  policy  represented,  and  that  it  was  highly 
improbable  that  an  insurance  company  doing 
business  legitimately  would  use  such  a  policy 
as  that  represented,  the  circumstances  are 
■offieient  to  justify  the  inference  of  tbe 
fraudulent  character  of  the  representations.— 
Manon  r.  Llewelyn,  122  OaL  19S,  54  Pac 
732. 

S  64.  BeftmdiBg  or  Beeorarsr  of  Prominnia 

Fold. 

[a]  Provision  in  policy  that  unwritten  state- 
ments and  promises  of  agent  do  not  affeet  *" 
the  rights  of  the  company  does  not  confer 
upon  the  company  the  right  to  retain  money 
received  in  consequence  of  fraud  practiced 
by  the  agent,  after  it  has  knowledge  of  the 
fraud.— McKay  v.  New  Tork  Ins.  Co.,  124 
CaL  270,  58  Pac.  1112. 

[b]  Though  a  blank  application  contained  a 
provision  that  the  company  should  not  be 
affected  by  statements  or  promises  of  tbe 
agent  unless  embodied  in  tbe  application,  and 
the  agent  filled  tbe  application  in  so  as  to 
call  for  a  policy  different  from  that  called 
for  by  the  oral  agreement,  the  insured  may; 
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rescind  the  contract,  and  recover  the  premium 
paid  at  the  time  he  si^ed  the  application.— 
lA  Marche  v.  New  York  Life  Ins.  Co.,  12« 
CaL  408,  S8  Pae.  1053. 

[c^  Where  an  insurance  eompan^r  issued  a 
policy  payable  to  insured's  wife,  which  was 
not  in  accordance  with  the  oral  aj^eement, 
though  in  accordance  with  the  application  as 
filled  in  by  the  agent,  the  wife  acquired  no 
such  interest  in  the  poUey  as  required  her 
joinder  in  an  offer  to  surrender  the  policy  as 
a  condition  precedent  to  a  rescission  and  re- 
covery of  a  premium  paid  at  the  time  insured 
finiea  the  application.— La  Marche  t.  New 
York  Life  Ins.  Co.,  126  Oal.  498,  58  Paa.  1053. 

Fob  Authobities  tbou  Othkb  Statu: 

See  28  Cent.  Pig.,  cols.  1037-1047,  || 
457-467. 


vn.  AsaiamiENT  ob  othbb  tbanb- 

FEB  OF  POIilOT. 

IN  GENBRAL.  1  65. 

JiSSION ABILITY  OF  FOLIOIBS,  |  S». 

CONSENT  OF   INSURER,    |  67. 

FOBU  AND  REQUISITES  OF  ASBIQNHENT,  |  B8. 

EQUITIES  AND  DEFENSES  AGAINST  BONA 
FIDE  ASSIONBE,  |  69. 

ASSIGNMENT  AS  COLLATERAL  8E0URITT— EF- 
FECT, I  60. 

TRANSFER  IN  FRAUD  OF  OREDITOBS.  |  U. 
.         RIGHTS  OF  ASSIGNEE,  |  62. 

$  55.  In  OensraL 

fa]  Assignment  of  policy,  made  for  purpose 
enabling  assignee  to  receive  proceeds  at 
policy  as  a  means  of  payment  of  husband's 
note  truisferred  in  trust  to  assignor  of  policy 
for  collection,  would  contemplate  a  departure 
from  the  trust,  and  a  violation  of  its  pro- 
visions, for  which  the  transfer  of  the  note 
could  not  be  the  consideration. — ^Fidelity  etc. 
Co.  T.  Thompson,  128  CaL  506,  61  Pao.  94. 

[b]  Where  paid-up  policies  of  life  insurance 
payable  to  the  wife  of  the  insured  were 
transferred  by  the  husband  and  wife  as  secur- 
ity for  the  indebtedness  of  the  husband,  which 
was  allowed  to  become  barred  by  the  statute 
of  limitations,  and  after  the  death  of  the  in- 
sured an  action  of  interpleader  was  brought 
by  the  insurance  company  against  the  wife 
and  the  debtor,  and  the  wife  pleaded  the 
statute  of  limitations  against  the  debt,  it 
was  error  for  the  court  to  fail  to  find  there- 
upon, and  to  award  judgment  in  favor  of  tho 
debtor. — Mutual  Life  Ins.  Co.  of  N.  T.  T. 
Pae.  Fruit  Co.,  142  CaL  477,  76  Pac  67. 

§  66.   Assignability  of  Policies. 

[a]  A  policy  of  insurance  issued  to  the  as- 
sured, "their  executors,  administrators,  and 
assigns,"  may  be  assigned  without  a  transfer 
of  the  property. — Bergson  t.  Builders'  Ina. 
Co.,  38  CaL  541. 

FOR  AUTBOBFTira  FBOH  OTHSI  STATES: 

See  28  Cent.  Dig.,  cola.  1048,  1049,  §  468. 


I  57.  Oonsoit  of  Znninr. 

•  / 

[a]  A  policy  of  insnranea  fssned  to  tiie  in* 

Bured,  ''their  executors,  administrators,  and 
assigns,"  may  be  assigned  without  the  con- 
sent of  the  insurers. — ^Bergson  Builders' 
Ins.  Co.,  88  CaL  541. 

[V\  Assent  of  insurer  Is  required,  in  order 
to  transfer  a  policy  of  insurance  to  the  as- 
signee of  the  insured  property,  whether  it  is 
so  stipulated  in  the  policy  or  not. — Bergson  t. 
Builders'  Ins.  Co.,  88  CaL  541. 

[c]  When  there  is  no  transfer  of  property, 
an  assignment  of  the  policy  will  be  upheld,  as 
between  the  parties,  as  an  equitable  assign- 
ment of  a  eontingeot  right  to  the  money;  and 
when  the  loss  happens  it  becomes  a  vested 
right,  unless  it  is  a  condition  of  the  insurance 
that  the  policy  shall  not  be  assigned  without 
the  assent  of  the  insurer. — Bergson  v.  Build- 
era'  Ins.  Co.,  38  Cal.  641. 

FOB  Authobiths  toou  Otheb  Statbs: 

See  28  Cent.  Dig.,  cols.  1059-1061,  f  475. 


$  58.   Form  and  Beqnlsltea  of  Assignment. 

[a]  If  one  who  has  had  his  life  insured 
writes  to  his  father  and  sisters  that  the  in- 
snranee  was  made  for  their  benefit,  but  makes 
no  assignment  or  delivery  of  the  policy  tn 
them,  it  amonnts  only  to  an  executory  agree- 
ment to  create  a  trost  in  future,  and  cannot 
be  enforced  in  eqaity. — Webb's  ibtate,  In  re, 
49  Cal.  542. 

[b]  Any  act  of  insured  clearly  indicating 
intent  to  transfer  the  policy  wiU  operate  as 
an  equitable  assignment,  though  possession  is 
retained. — Silvey  v.  Hodgdon,  52  Cal.  365. 

FW  AUTHOBtnES  FBOH  OXHEB  STATES: 

See  28  Cent.  Big.,  cols.  1064-1066,  9  479. 

S  59.  EqnlUes  sod  -  Defenses  Against  Bona 
Fide  Assignee. 

[a]  Ad  assignment  of  an  inearance  policy  is 
not  governed  by  the  rules  applicable  to  nego- 
tiable paper;  hence  the  assignee,  though  a 
bona  fide  bolder,  without  notice,  takes  the 
policy  subject  to  all  rights,  equities,  and  lia- 
bilities existing  between  the  insurer  and  the 
insured. — ^Bergson  t.  Builders'  Ins.  Co.,  38 
CaL  541. 

8  eo.  Asslgiuiiait  H  Oollateral  Becnritar— 
Effect 

[a]  Assignment  of  fire  insurance  policy  as 
collateral  security  attaches  as  a  lien  npoa 
amount  due,  aa  soon  as  loss  occurs.' — Bibend  T. 
Liverpool  etc.  Ins.  Co.,  30  CaL  89. 

[ab]  An  assignment  of  a  life  insurance  pol- 
icy as  collateral  security  makes  the  assignee 
a  mere  trustee  of  the  assignor,  and  is  not 
within  the  meaning  of  a  proviso  in  the  policy 
that  any  claim  made  by  the  assignee  shall  be 
Bubiect  to  proof  of  interest. — Curtiss  v.  Aetna 
Life  Ins.  Co.,  90  CaL  845,  87  Pae.  21L 
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[b]  Beneficiaries  mei  defesdant  for  an  ae- 
eonnting  of  a  policy  in  a  company  not  recog- 
nizing conditional  aaaignmenta,  which  policy 
had  been  transferred  to  him  by  insured  in 
1885,  by  an  instrument  conditioned  on  pay* 
ment  of  iiimred'i  note  for  two  hundred  del- 
lara,  which  ma  not  given.  Defendant  claimed 
that  shortly  thereafter  insured  made  an  abso- 
lute assignment  of  the  policy  to  him,  but  no 
written  acknowledgment  waa  made  by  defend- 
ant that  the  two  hundred  dollar  loan  to  in- 
aured  had  been  paid,  and  his  testimony  was 
conflicting,  and  showed  no  eouBideration  for 
the  sale.  It  appeared  that  insured  bad  writ- 
ten defendant  with  reipuxl  to  the  policy,  that 
defendant  had  deetroyed  the  letters,  and  that 
his  answer  to  one  of  them  in  1891  was  not 
inconsistent  with  the  policies  being  held  as 
securities.  Held,  that  the  jary  were  justified 
in  finding  that  the  policy  was  held  by  de- 
fendant as  security  only. — Clarke  t.  Fast, 
128  CaL  412,  61  Pae.  72. 

[c]  Ad  assignment  of  a  life  insurance  policy 
as  security  for  advances  made  and  to  be  made 
by  the  assignee  vests  the  legal  title  to  the 

licy  in  him. — Ctilman  t.  Curtis,  66  CaL  116, 
Pae.  1094. 

[d]  Collateral  assignment  of  a  life  policy 
construed,  and  held  to  authorize  the  assignee 
to  receive  a  paid-up  policy  and  any  benefits 
accruing  thereunder. — DuBrutz  v.  Bank  of 
Visalia  (Cal.  App.),  87  Pae.  467. 

§  01.  Transfer  In  Fnnd  of  Ondltttn. 

Ta]  Evidence  tending  to  show  that  the  wife, 
who  was  the  payee  of  the  policy,  was  in- 
solvent, and  had  declared  a  homestead  upon 
her  real  property,  and  bad  assigned  the  in- 
surance policy  without  legal  consideration,  so 
as  to  place  all  of  her  property  beyond  the 
reach  of  her  existing  creditors,  sufficiently 
supports  a  finding  of  intent  to  defraud  her 
creditors  by  snch  assignment,  for  the  pur- 
poses of  review  upon  appeal,  where  all  reason- 
able implications  derivable  from  tlie  evidence 
must  be  considered  as  established  facts. — 
Fidelity  etc.  Co.  t.  Thompson,  188  CaL  606,  61 
Pae.  9i 

g  62.   Bi^ts  of  Assignee. 

[a]  An  assignee  who  paid  no  consideration 
for  the  policy  is  not  protected  against  the 
creditors  of  the  assignor,  however  ignorant  of 
the  frandulent  intent  of  the  assignor. — ^Fidel- 
ity etc.  Co.  T.  Thompson,  128  Cal.  506,  61  Pao. 
94. 


Vm.   OAHOELLATIOK,  BUBSBNBBB  OA 
BBS0I8SI0N. 

FREBEQUISITES  TO  CANCELLATION.   |  68. 

  TENDER  OF  UNEARNED  PREMIUM.  |  64. 

  TENDER  OP  ENTIRE  PREMIUM,  |  65. 

NOTICE  OF  CANCELLATION— NEOESSITT,  |  66. 
  BUFFIOIENOT,  |  87. 

  SUTFIOIENCY  OF  SERVICE  BY  MAIL,  |  68. 

  BUFFICIENCT  OF  NOTICE  TO  AGENT  OF 

ASSURED.  I  69. 
SIGHT  TO  RESCIND,  |  70. 
BIOBT  OF  INSURED  TO  OANCBL,  |  7U 


AUTHORITT  OF  AGENT  OF  ASSURED  TO  CAN- 
CEL POLICY,  i  72. 

RIGHT  OF  ASSURED  TO  RESCIND  LIFE  FOLIOT. 
I  78. 

ACTIONS  FOR  RESCISSION,  |  74. 

S  63.   Pxareqnlsltes  to  Cancellation. 

[a]  To  cancel  policy  company  must  strictly 
comply  with  conditions  allowing  cancellation 
unless  insured, -knowing  all  facts,  waives  Buch 
compliance. — ^ong  Tue  Sing  t,  Anglo- 
Nevada  etc.  Co.,  86  Cal.  571,  25  Pae.  58. 

Jb]  Ti  any  of  tka  material  representations 
an  applicant  for  fire  insurance,  made  as  an 
indacement  for  the  issuance  of  the  poUey,  are 
false,  the  tender  by  the  insurer  of  the  pre- 
mium, and  notice  that  the  policy  was  canceled 
before  the  commencement  of  a  suit  by  the  in* 
sured  operates  to  rescind  the  contract,  and 
will  defeat  the  suit. — Rankin  v.  Amazon  Ins. 
Co.,  89  CaL  208,  23  Am.  St.  Bep.  460,  26  Pac. 
872. 


S  64.   Tender  of  TTneamed  Premium. 

[a]  To  cancel  policy  company  mast  tender 
full  amoDut  of  nnearned  premium  to  insured 
or  bis  authorized  agent.— ^uong  Tue  Sing  v. 
Anglo-Nevada  ete.  Co.,  86  Cal.  572,  25  Pac.  58. 

[b]  An  insurance  policy  {ffovided  that  it 
could  be  terminated  only  on  notice  to  th-3 
insured  of  the  company's  intention  to  cancel 
and  a  return  of  the  full  amount  of  the  un> 
earned  premium.  The  company  notified  the 
broker  who  procured  the  insurance  that  the 
policy  bad  been  canceled,  and  paid  him  a  part 
only  of  the  unearned  premium,  and  delivered 
him  a  policy  in  another  company  for  one-half 
of  the  original  risk.  The  insured  refused  to 
accept  the  second  policy,  and  declined  to  take 
anytning  less  than  the  full  amount  of  the  un- 
earned premium.  Held,  that  insured  did  not 
waive  a  compliance  with  the  condition  of  the 
original  policy  by  finally  accepting  the  second 
policy  on  the  broker's  erroneous  representa- 
tion that  the  original  policy  had  been  can- 
celed, and  that  his  property  was  entirely 
without  insurance. — Quong  Tue  Sing  v.  Anglo- 
Nevada  Auar.  Corp.,  86  CaL  566,  25  Pac.  58, 
10  L.  B.  A.  144. 

§  66.   Tender  of  Entire  Premium. 

[a]  After  a  loss  had  occurred  and  been  ad- 
justed, the  company  returned  insured  the  un- 
earned part  of  the  premium,  and  retained  a 
portion  thereof  corresponding  with  the  period 
from  the  issuance  of  the  policy  to  the  date  of 
the  loss.  Held  that,  to  avoid  the  policy  on 
the  ground  of  deception,  it  would  have  been 
necessary  to  return  the  whole  premium.— 
Flshbeck  t.  Phenix  Ins  Co.,  64  CaL  422. 

§  66.  KotlM  of  OuuMllatliuir^eoeBsity. 

[a]  When  credit  is  given  by  insurance  com- 
pftny  it  bas  no  right  to  cancel  policy  for  non- 
payment of  premium  without  putting  insured 
in  default  by  personal  notice. — Farnum  v. 
Phoenix  Ins.  Co.,  83  Cal.  256,  17  Am.  St.  Bep. 
233,  23  Pae.  869. 
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[b]  To  cancel  policy  there  must  be  notice 
of  intention  to  cancel  and  return  of  unearned 
premium. — Quong  Tue  Sing  v.  Anglo-Nevada 
etc.  Co.,  86  Cal.  572,  25  Pac.  58. 

FOB  AUTHOBITIES  ntOU  OtHEB  STATES : 

See  28  Cent.  Dig.,  cola.  10S4-109L  }{  501- 
603. 

§  67.   Sitiaclency. 

[a]  Notice  that  policy  htu  been  canceled  is 
not  proper  notice  of  intention  to  cancel. — 
Quong  Tue  Sing  t.  Anglo-Nevada  etc.  Co.,  86 
Cal.  572,  25  Pac.  68. 

§  68.   Snfllciancy  of  Service. by  MaU. 

[a]  A  notice  to  cancel,  sent  by  mail,  is  in- 
effectual, unless  received  by  insured. — ^Famnm 
V.  Pheniz  Ins.  Co.,  83  CaL  246,  17  Am.  St. 
Bep.  233,  23  Pac.  869. 

I  69,   Soiftclency  of  Notice  to  Agent  of 

Assured. 

[a]  The  appointment  of  one  as  agent  to 
procure  insurance  does  not  authorize  him  to 
accept  notice  of  cancellation  of  the  policy 
procured  by  him  under  such  authority. — Quong 
Tue  Sing  v.  Anglo-Nevada  Assur.  Corp.,  86 
Cal.  666,  25  Pac.  68,  10  L.  &  A.  144. 

§  70.   Bight  to  Besdnd. 

[a]  A  policy  of  insurance  contained  the  fol- 
lowing clause:  "If,  in  the  opinion  of  the  com- 
pany, the  risk  be  increased  by  any  means,  or 
if  for  any  other  cause  the  company  shall  so 
elect,  the  company  reserve  to  themselves  the 
right  of  canceling  this  policy."  The  premium 
not  being  paid,  the  company  notified  the  in- 
sured, after  the  assignment  of  the  policy, 
that,  unless  the  premium  was  paid  on  a  cer- 
tain day,  they  would  cancel  the  policy  on  the 
day  following.  The  money  was  not  paid,  and 
a  loss  subsequently  occurred  by  a  danger  in- 
Bured  against.  In  an  action  on  the  poUcy  by 
the  assignee,  held,  that  the  company  had  a 
right  to  treat  the  policy  as  rescinded  on  the 
day  named  in  their  notice,  and  that  no  fur- 
ther act  on  their  part  was  necessary  to  efFect 
the  rescissioQ. — BergsoB  T.  Builders'  Ina.  Co., 
38  Cal.  541. 

FOB  AUTHOBlTtES  nOlC  OTHER  STATES: 

See  28  Cent.  I>ig.,  cols.  1126-1127,  SS  684, 
536. 

S  71.  Bl^  of  Insnnd  to  OaneeL 

[a]  Insured  is  not  entitled,  under  section 
2617,  Civil  Code,  to  have  policy  canceled  at 
will  and  without  cause. — Joshua  Hendy  etc 
Wks.  V.  American  Ins.  Co.,  86  CaL  251,  21  An. 
St.  Bep.  33,  24  Pac.  1018. 

FOB  AUTHOBITIES  rBOH  OTHEB  STATES: 

bee  28  Cent  Dig.,  eols.  1100-1108,  SI  S19, 
617. 

I  72.  Aafhorltr  of  Agnt  «f  Aisnioa  to  Oaiip 

eel  Policy. 

[a]  Agent  aathorized  to  procure  insurance 
is  not  authorized  to  cancel  policy.— Quong 


Tue  Sing  v.  Anglo-Nevada  etc.  Co.,  86  CtL 
571,  25  Pao.  68. 

8  78.   BtgM  Of   Amued  to   Bflsditd  Ute 
Policy. 

[a]  One  who  has  insured  his  life  for  the 
benefit  of  another  cannot,  after  the  bene- 
ficiary has  acquired  a  vested  right  by  the  de- 
livery of  the  policy,  rescind  the  policy  and 
recover  premiums  paid,  without  tender  of  re- 
lease from  the  beneficiary,  even  where  rescis- 
sion can  be  compelled  and  does  not  require 
consent  of  the  insurer. — Jurgens  v.  New  York 
Life  Ins.  Co.,  114  Cal.  161,  45  Pac.  1054. 

[bl  Though  a  life  policy  provides  that  it 
■hall  not  be  in  force  till  the  premium  is  ac- 
tually paid  the  agent,  and  that  no  agent  has 
power  to  extend  the  time  for  paying  ■ 
premium,  still,  where  the  agent  ancondition- 
ally  delivers  the  policy  on  receipt  of  insured's 
note,  and  thereby  becomes  answerable  to  th« 
company  for  so  much  cash,  the  policy  is  in 
force,  BO  that  insured  cannot  rescind  it  with- 
out a  release  from  the  benefieiaiy. — Jurgens 
v.  New  York  Life  Iom.  Co.,  114  CaL  161,  iS 
Pae.  1064. 

Fw  AFTHOBmxB  noH  Othb  States; 

See  28  Cent.  Dig.,  eels.  1126-1127,  IS  5H 
686. 

g  74.  Actlnu  for  BaaelnloD. 

[a]  Even  if  insured  can,  on  some  terms,  se- 
cure a  rescission  of  a  life  policy  where  the 
beneficiary  refuses  to  join  in  a  rescission,  he 
must  make  the  beneficiary  a  party  to  an  ae- 
tion  for  iQeh  reseisaioii.—- Jurgens  t.  New 
York  Life  Ins.  Co.,  114  CaL  161,  45  Pae. 
1054. 

[b]  A  complaint  to  recover  back  a  premitun 
paid  upon  a  life  insurance  poliey  examined, 
and  held  to  state  a  cause  of  action  founded 
on  the  fraud  of  the  agent  of  the  insurance 
company  perpetrated  in  obtaining  plaintiil's 
aptdication  for  the  policy.— McKay  v.  New 
YoA  Ins.  Co.,  124  CaL  270,  68  Pae.  U18. 

Jc]  Where  an  insurance  eompany,  by  fraud- 
ent  representations,  efFeets  a  eompromisa 
with  a  beneficiary,  and  pays  the  agreed  sum,- 
the  beneficiary  cannot  rescind  the  contract, 
and  recover  on  the  policy,  without  giving  op 
what  he  has  received  under  the  compromise. — 
Westerfeld  v.  New  York  Idfe  Ins.  Co.,  189 
C^L  68,  68  Pae.  92. 

Fob  Authobitibs  fbou  Otheb  Statbs: 

See  28  Cent  Dig.,  cola.  1128,  1129,  S  637. 


IZ.  ATOIDANCE  OB  FOBFEITUBE  OF 
POLICY  FOB  MISBEPBESENTA- 
TION,  FBAUD  OB  BBEACH  OF 
WABBAKTT  OB  CONDITION. 

A.  Oronnds  in  General,  §§  75-82. 

B.  Uatters  Belattng  to  Property  or  Feisoa 

Insured,  §§  83-100. 
0.  Nonpayment  of  Premiiuu  or  AsssmwiW** 
^  101-108. 
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A.    OBOUNDS  m  OENEBAIi. 

WARRANTY  AND  REPBESBNTATIOH  DEFINED 

AND  DI8TINOUI8HED,  S  75. 
OONTINUINO    OB    FB0UI8S0BT  WABBANTT, 

I  76. 

inSBEPKEBENTATIOH,     rBAUD     OB  TALSB 
SWEABINO,  I  77. 
j  BBEACH  OF  WABEANTT,  |  78. 
;  BREACH  OF  CONDITIONS.   |  79. 
\  GUARANTY  INSURANCE.   |  80. 

NOTICE  OP  FORFEITUEE,  |  81. 
.  PERSONS  AFFECTED  BT  AVOIDANCE  OB  FOB- 
FBITUBS,  I  82. 


g  75.   Warranty  and  BqpnHntetlon  Defined 

and  Distinguished. 

[a]  An  application  whieli  li  made  a  part  of 

the  policy  of  insurance  on  a  building  nas  all 
the  force  and  effect  of  a  warranty. — ^Boberts 
Aetna  Ina.  Co.,  58  Cal.  83. 

[b]  Representation  is  part  of  proceedings 
which  propose  contract;  warranty  is  part  of 
contract  when  completed.— Wheaton  v.  North 
British  etc.  Co.,  76  CaL  423,  9  Am.  Bt.  Bep. 
216-n,  IS  Pae.  758. 

[c]  'Warranties,  as  applied  to  insnrance  con- 
tracts, are  conditions  precedent. — ^Wheaton  v. 
North  British  etc.  Co..  76  Cal.  423,  9  Am.  St 
Bep.  816-n,  18  Pac.  758. 

[d]  Even  when  statements  in  application  are 
declared  to  be  warranties,  they  will  not  be 
regarded  as  such  if  qualified  by  other  stipola- 
tions  showing  that  they  were  not  so  intended. 
Wheaton  v.  North  British  etc.  Co.,  76  CaL  423, 
9  Am.  St.  Bep.  216-n,  18  Pac.  758. 

[e]  Statement  that  insured  building  is  ninety 
feet  from  other  buildings  so  far  as  known  to 
applicant  is  not  a  warranty. — Noone  v.  Trans- 
atlantic F.  Ins.  Co.,  88  Cal.  156,  26  ^e.  103. 

[f]  Where  a  fire  insurance  policy  refers  for 
further  particulars  to  the  application  and  to 
a  survey  and  diagram  on  file,  described  "as 
furnished  by  and  made  a  warranty  on  the 
part  of  the  assured,  and  made  a  part  of  the 
policy,"  the  fact  that  the  surrey  and  diagram 
.were  not  furnished  until  after  the  policy  was 
delivered,  although  it  might  prevent  them 
from  operating  as  a  warranty  under  section 
2605  of  the  Civil  Code,  does  not  destroy  their 
eCFect  aa  a  representation  of  facts  made  as  an 
inducement  for  the  issuance  of  the  policy, 
and  as  such  they  are  evidence  which  the  jury 
should  consider  upon  an  issue  as  to  rescission 
of  the  policy. — Rankin  v.  Amazon  Ins.  Co., 
89  Cal.  203,  23  Am.  St.  Bep.  460,  26  Pac.  872. 

[g]  A  warranty  of  unconditional  and  sole 
ownership  is  established  by  the  use  of  the 
pronoun  ' '  her ' '  in  the  statement  «f  the  plain- 
tiff's  interest,  in  the  premises  msured,  in 
which  the  amount  of  the  insurar:  ,  is  stated 
to  be  "on  her  two-story  metal  roof  build- 
ing '» — Breedlove  v.  Norwich  Union  Piro  Im. 
Soc.,  124  Cal.  164,  56  Pac.  770. 

[h]  Where  a  fire  insuranee  policy  referv  to 
a  survey  of  the  insured  premises  and  the  ap- 
plication as  a  warranty  on  the  part  of  the 
sniured,  the  right  of  the  eompauy  to  rely  on 


Boeh  api^ication  and  survey  Is  not  defeated 

Sthe  fact  that  they  were  not  furnished  until 
XT  the  policy  was  delivered,  and  that  they 
were  written  on  blanks  prepared  for  the  use 
of  another  insurance  company.— Bankin  t. 
Amazon  Ins.  Co.,- 25  Pae.  260. 

S  70.   Continuing  or  Promissory  Wawanty. 

[a]  Stipulations  to  keep  water  or  watchmen 
on  premises  or  use  premises  only  for  certain 
purposes  are  promissory  warranties. — Cowan 
v.  Pbeniz  Ins.  Co.,  7S  Cal.  184,  20  Pac.  408. 

[b]  Breach  of  a  promissory  warranty  in  an 
insurance  policy  avoids  it,  irrespective  of  its 
materiality. — McKeuzie  v.  Scottish  Union  etc. 
Ins.  Co.,  112  CaL  548,  44  Pac.  022. 

I  77.  Misrepresentatioii,   Rand   fir  False 
Swearing. 

[a]  False  representations  will  vitiate  an  in- 
surance policy.— Scoles  t.  Universal  Life  Ins. 
Co.,  42  Cal.  525. 

[b]  False  statement  as  to  disease  in  appli- 
cation for  insurance  vitiates  policy,  whether 
intentional  or  not. — Scoles  v.  Universal  Life 
Ins.  Co.,  42  CaL  525. 

[c]  It  was  error  in  the  court  below  to  in- 
stmct  the  jury  that  the  existence  of  a  dis- 
crepancy between  the  statement  of  the  as- 
sured as  to  his  loss  and  the  actual  loss  would 

five  rise  to  a  prima  facie  presumption  of 
raud.— Helbing  t.  Svea  Ins.  Co.,  S4  CaL  156, 
35  Am.  Bep.  72-n. 

[d]  A  provision  in  a  policy  of  insuranee 

that  the  application  for  insurance  ahall  be 
considered  as  a  warranty,  and  that  if  the 
property  insured  is  overvalued  in  it  the  policy 
shall  be  void,  applies  only  where  the  state- 
ment as  to  value  is  intentionally  false. — Hel- 
bing  r.  Svea  Ins.  Co.,  54  CaL  156,  35  Am.  Bep. 
72-n. 

[e]  Where  the  policy  provides  that  all  fraud, 
or  attempt  at  fraud,  by  false  swearing  as  to 
the  loss,  shall  cause  a  forfeiture  of  all  claim 
under  the  policy,  a  wrongful  or  intentional 
false  swearing  is  intended  and  not  a  mere 
discrepancy  or  innocent  error. — Helbing  v. 
Svea  Ins.  Co.,  54  Cal.  156,  35  Am.  Bep.  72-n. 

[f]  Fact  that  property  has  been  consider- 
ably overvalued  does  not,  of  itself,  establish 
such  fraud  as  avoids  policy. — Wheaton  v. 
North  British  etc.  Co„  76  Cal.  422,  9  Am.  8L 
Bep.  216-n,  18  Pae.  758. 

[fg]  Concealment  of  material  facts  concern- 
ing probable  loss  of  overdue  vessel  avoids 
policy  procured  on  it. — Hart  v.  British  etc. 
Ins.  Co.,  80  CaL  442-446,  22  Pac.  302. 

[g]  Where  policy  provides  that  interest  not 
absolute  must  be  represented  as  such,  and  in- 
terest of  insured  is  not  absolute  but  was 
represented  as  such,  he  cannot  recover  on 
policy. — MeCormick  v.  Orient  Ins.  Co.,  86  Cal. 
§61,  24  Pac.  1005. 

[h]  Where  it  appears  that  the  lessee  in 
whose  name  the  insurance  policy  was  taken 
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had  romndeTe^  the  lease  to  the  lessoi  as  se- 
earity  for  the  paj^ment  of  back  rent,  he  still 
bad  an  equitable  interest  in  the  property,  and, 
flobject  to  the  payment  of  the  back  rent,  was 
entitled  to  be  restored  to  his  legal  status  nn- 
der  the  lease,  and  it  will  not  be  presumed 
that  h«  intended  willfulW  to  swear  falsely^in 
■tating  in  the  proofs  of  loss  that  he  alone 
owned  the  insured  building,  whieh  he  had 
created  as  lessee,  because  of  the  fact  that  the 
legal  title  had  passed  from  him  to  the  lessor. 
West  Coast  Lumber  Co.  v.  State  Investment 
etc.  Co.,  98  Gal.  502*  33  Pae.  258. 

[i]  A  nusrepresentation  in  a  written  appli- 
cation for  an  insurance  policy,  as  to  the  fact 
that  another  company  had  canceled  a  ^licy 
on  the  property,  is  not  material  where  it  ap- 
pears that  the  reason  of  the  cascellation  was, 
that  the  insurance  company  which  issued  it 
was  retiring  from  business,  and  wished  to 
clear  up  everything,  and  that  it  was  for  no 
reason  that  eonld  nave  influenced  the  grant- 
ing or  refusing  of  the  policy  sued  upon.— 
Hawley  v.  Liverpool '  ete.  Ins.  Co.,  102  CaL 
651,  36  Pae.  926. 

[j]  In  an  application  for  insurance,  insured 
signed  a  document  indorsed:  "Daily  Beport 
of  Policy  Issued  by  the  H.  M.  Ins.  Co.  In- 
structions to  Agente."  The  faee  of  tiie  doen* 
meat  was  headed,  "Questions,"  with  the 
directions  that,  by  having  the  following  qaei- 
tions  answered,  unnecessary  correspondence 
would  be  saved.  Part  of  the  questions  showed 
that  they  were  intended  to  be  answered  by 
the  agent.  The  agent,  from  information  de- 
rived from  the  contractor  who  built  the  house 
to  be  iiuured,  and  without  insured's  knowl- 
edge, wrote  beneath  the  printed  questions, 
which  were  numbered  to  25  inclusive,  ' '  (26) 
Less  than  fifteen  rooms."  Held,  that  the 
fact  that  insured  signed  the  application  with> 
out  reading  it  did  not  constitute  a  representa- 
tion on  his  part  that  the  building  contained 
only  fifteen  rooms,  so  as  to  avoid  the  policy, 
if  it  was  false  and  material. — Tocb  v.  Home 
Hut.  Ins.  Co.,  Ill  Cal.  503,  44  Pm.  189,  34  U 
B.  A.  857. 

[k]  A  mining  and  milling  company  had  its 
calciner  built  partly  on  a  slanting  plank  plat- 
form supported  by  timber,  and  the  planking 
had  been  charred  in  one  place,  and  some  of 
the  woodwork  taken  out.  Held,  that  an 
affirmative  answer  to  the  question  in  the  ap- 
plication for  insurance,  "If  ovens,  are  they 
detached  from  woodwork  on  all  sidesf"  and 
a  negative  answer  to  the  question,  ' '  Have 
the  premiaes  ever  been  on  firet"  were  mis- 
repreaentations.  Judgment,  71  Pac.  694, 
affirmed.— Parrish  v.  Bosebud  Min.  Co.,  140 
Cal.  635,  74  Pac.  312. 

Fob  Autbobitos  noic  Othu  Statss: 

See,  also,  28  Cent.  Dig.,  cola.  1130-1144^  SS 

538-549. 

§  78.  Breach  of  Waxrantr* 

[a]  Breach  of  affirmative  warranty  eonslfts 

in  falsehood  of  affirmation,  when  made. — 
(?owaa  T.  Pheniz  Ins.  Co.,  78  CaL  184,  20  Pae. 
4G3. 


[b]  Breach  of  promissory  warranty  consists 
in  nonperfonnanee  of  promise  or  stipulation. 
Cowan  V.  Phoenix  Ins.  Co.,  78  CaL  184^  20 
Pae.  408. 

[c]  .  Objection  of  Immateriality  cannot  be 
urged  against  a  warranty  in  a  policy  so  as  to 
avoid  the  effect  of  a  breach  thereof. — Baylev 
v.  Employers'  Liability  Asmr.  Corp.,  06  Pae. 
638. 

Fob  Authobities  fbom  Othbb  States: 

See  28  Cent.  Dig.,  cols.  1154-1171,  SS  S58- 
569. 

§  79.  Breach  of  Oondltloni. 

[a]  Breach  of  any  condition  of  policy  Is 
fatal  to  recovery.— Bergson  v.  Builders*  Ins. 

Co.,  38  CaL  641. 

[b]  When  policy  of  insurance  refers  to  ap- 
plication and  makes  it  part  of  policy,  any 
breach  in  the  conditions  or  representation 
which  are  warranted  avoids  it. — Boberta  t. 
Aetna  Ins.  Co.,  58  Cal.  83. 

Fob  AvTHOBmis  noH  Othke  States; 
See  88  Cent.  Dig.,  eoL  1172,  8  670. 


g  80.  Ooanuity  Insiiraiice. 

[al  Under  CivU  Code,  section  £608,  provid-.- 
ingthat  a  statement  in  a  policy  which  imports  ' 
that  it  is  intended  to 'do  or  not  to  do  a 
thing  which  materially  affects  the  risk  is  a  ■ 
warranty  that  sach  act  or  omission  shall  take  ; 
place,  a  statement  in  an  application  for  in-  ; 
demnity  insurance  that  insured  would  him- 
self examine  and  audit  the  boolts,  and  all 
moneys,   securities,   vouchers,   etc.,   in  the 
hands  of  his  employee  daily,  constituted  a 
warranty;  and  the  failure  to  make  such  audit 
during  assured 's  absence  from  the  city  for 
four  days,  during  which  a  loss  occurred,  re- 
lieved the  insurer  from  liability  therefor. — 
Young  V.  Bociflc  Surety  Co.,  137  CaL  596,  70 
Pac.  660. 

S  81.   Notice  of  Forfeiture. 

[a]  The  notice  required  by  the  statute  of 
New  Tork  to  be  given  by  a  life  insurance 
company  of  that  state  to  the  "person  as- 
sured," denotes  the  person  whose  life  is  as- 
sured, and  does  not  include  the  beneficiary 
named  In  the  policy. — Osborne  v.  Home  Xtife 
Ins.  Co.,  123  CaL  610,  56  Pao.  616. 

fb]  Nonforfeiture  law  of  New  York  re- 
quiring notice  of  nonpayment  of  a  life  In- 
surance premium  to  be  addressed  and  mailed 
to  the  person  assured,  or  to  the  assignee  of 
the  policy,  if  notice  of  the  assignment  has 
been  given,  requiring  payment  thereof  with- 
in thirty  days,  to  prevent  a  forfeiture  of  the 
policy,  enters  into  and  becomes  part  of  the 
contract  of  life  insurance  with  a  New  York 
company,  and  so  far  modifies  its  conditions 
that  no  forfeiture  for  nonpayment  of  pre- 
mium can  take  place  without  such  notice.-— 
Osborne  v.  Home  Life  Ins.  Co.,  123  CaL  610^ 
56  Pae.  616. 
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[c]  CoupfUT'  ti  not  bonnd  to  notify  inenred 
ox  its  election  to  forfeit  polic7  for  nonpay* 
mest  of  premium. — Eoaiston  t.  ManhattaB 
Ins.  Co.,  140  CaL  64,  78  Pac.  740. 

[d]  Under  lawa  of  New  York  of  1877,  eliap* 
ter  321,  providiog  that,  before  forfeiture  of  a 
life  policy,  notice  shall  be  addressed  to  the 
person  whose  life  "is  insured,"  the  notice 
must  be  given,  not  to  the  beneficiary,  but  to 
the  person  whose  life  is  insured. — Osborne  v. 
Home  Life  lu.  Co^  123  CaL  610,  66  Pme.  616. 

I  82.  Persons  AiEeeted     Avotdanoe  oc  Far> 
faitnie. 

[a]  Where  mortgagees  proeared  and  retained 

a  policy  on  the  mortgaged  property,  payable 
to  them  in  ease  of  loss,  and  showing  on  its 
face  that  the  owner  was  insured,  and  acted 
on  the  assumption  that  he  had  actual  knowl- 
edge of  the  issuance  of  the  policy,  they  could 
not  claim  that  they  should  not  be  affected 
by  mere  imputed  knowledge  of  the  owner, 
who  procured  other  insurance,  contrary  to  the 
temu  of  such  policy. — Holbrook  t.  Baloise 
Fire  Ins.  Co.,  117  CaL  561,  49  Pae.  555. 

[b]  A.  mortgagee  of  premises  held  entitled  to 
recover  on  a  fire  policy  issued  to  the  mort- 
gagor (Civ.  Code,  sees.  2541,  1442,  1654).— 
Welch  V.  British- American  Asanr.  Co.  (CaL 
Sup.),  82  Pac  964. 

Foft  AuTHOBimB  ROH  Otrxb  Statis; 

Bee  28  Cent.  Dig.,  eoli.  1173,  1174,  S  671. 


B.   MATTEBS  RELATING  TO  PROPEBTT 
OB  PERSON  INSUBED. 

HARINE  nrSUBANCB,  |  88. 
ESTIMATE  OP  TALUE.  |  84. 
TITLE  OB  INTEREST  OP  INSUBED,  |  05. 

CHANGE  OP  TITLE,  |  88. 
P0RECL08TJBE  OP  MORTGAGE,  |  87. 
CHANGE  OF  POSSESSION,  |  88. 
  LEASE,  I  89. 

SUSPENSION  OF  BUSINESS  CARRIED  ON  IN 

BUILDING,  I  BO. 
ILLBOAL    UBS    OF    BUILDIHO—Aa  BAWDT- 

H0U8E,  I  91. 
KEEPING   DTNAMITE,    KEROSENE,  GASOLINE 

OR  FIREWORKS  ON  INSURED  PREMISES, 

I  92. 

CHANGE  IN  USE  OF  BUILDING,  |  98. 

NEGLIGENCE  OF  INSUBED,  |  94. 

FAILURE  TO  KEEP  WATCHMAN  ON  INSURED 
PREMISES,  I  9B. 

rAILURE  TO  KEEP  WATER  BUPPLT  IK  READI- 
NESS, I  96. 

ADDITIONAL  OR  DOUBLE  INSURANCE.  |  97. 

STATEMENTS  RELATING  TO  PERSON  OR  THING 
INSURED,  J  »8. 

HABITS  OP  INSURED,  |  99. 

HEALTH  OF  INSURED,  |  100. 

§  83.  HUiiM  Ituniaiiee. 

[a]  Plaintiff's  wheat  was  insured  by  the 
defendant  insurance  company  from  San  Frau- 
cisco  to  Batavia  op  the  steamer  Colorado  and 
"connections."  Usually  the  cargoes  were 
talten  to  Hong  Kong  without  transsMpment. 


In  this  ease  the  cargo  was  transshipped  with- 
out necessity  at  Yokohama,  and  carried  upon 
other  ships  of  the  same  owners  to  Hong  Kong, 
where  it  was  lost.  Held,  that  the  defendant 
could  not  be  nuide  liable  open  the  policy,  that 
the  term  " connections"  meant  the  regular 
eonnections  only,  and  not  an  nnnsual  connec- 
tion, as  in  this  ease. — Schroeder  T.  Schweizer 
Lloyd  Tranaport  Versieherunga  Oeselleehaft, 
60  CaL  467,  44  Am.  Bep.  61. 

[b]  It  is  an  implied  condition  of  a  policy 
of  marine  insurance  that  the  ship  named  in 
it  shall  not,  after  the  commencement  of  the 
risk,  be  changed  without  necessity  or  the  con- 
sent of  the  underwriters;  for  such  unneces- 
sary or  nnsanctioned  change  of  the  ship  would 
produce  an  alteration  of  the  risk  run  by  the 
underwriters,  and  therefore  exempt  them 
from  their  liability. — Schtoeder  Schweizer 
Lloyd  Transport  Yersicherungs  Qesellachaft, 
60  Cal.  467,  44  Am.  Bep.  61. 

[e]  Established  usage  not  to  transship  is 
not  rebutted  by  bill  of  lading  reserving  right 
of  transshipment. — Schroeder  v.  Schweizer  ete. 
Tranaport,  66  CaL  298,  5  Pac.  478: 

[dl  Wheat  was  insured  from  Ban  Francisco 
to  Hong  Kong.  Held,  that  a  transshipment  at 
Yokohama  was  a  deviation,  and  that  it  was 
immaterial  that  the  bill  of  lading  aqthorized 
It,  the  insurance  company  not  having  con- 
tracted with  reference  thereto. — Schroeder  v. 
Schweizer  Lloyd  Transport  Yersicherungs 
Gksellschaft,  66  CaL  294,  5  Pac.  478. 

[e]  Policy  implies  a  warranty  that  vessel 

shall  not  deviate  from  voyage  dedared. — 
Schroeder  v.  S.  L.  T.  Y.  O.,  60  CaL  468,  66 
CaL  294,  44  Am.  Bep.  61. 

[f]  On  an  issue  whether  a  seow  is  a  "build- 
ing," within  the  meaning  of  that  term  in 
the  condition  of  an  insurance  policy  relating 
to  vacant  buildings,  evidence  that  similar 
aeowa  were  used  as  buildings  is  admissible. — 
Enoa  V.  Sun  Ids.  Co.,  67  Cal.  621,  8  Pae.  379. 

Ftn  AOTHOUTIBS  FBOM  OTHEB  STATES: 

See  28  Cent.  Dig.,  oola.  1176-1189,  H  S72- 
582. 


§  84.  Estimate  of  Value. 

[a]  Estimate  of  value  is  mere  opinion.  Pro- 
vision avoiding  policy  for  over-valuation  ap- 
plies only  where  statements  as  to  value  are 
intentionally  false. — Wheaton  v.  North  Brit- 
ish etc.  Co.,  76  Cal.  422,  18  Pac.  758. 

FOB  ATrmoBiTOa  vbou  Other  Statxs; 

Effect  of  overvaluation  of  insured  prop- 
erty: 29  Am.  Dec.  616,  note. 
When  overvaluation  vitiates  a,  policy:  25 
Am.  Bep.  74,  note.   See,  also,  28  Cent. 
Dig.,  cob.  1214-1219,  83  597-600. 

§  85.  Title  or  bitersst  of  I^unred. 

[a]  Where  a  stockholder,  holding  property 
of  a  corporation  as  security  for  advances,  in- 
■ues  it  as  his  own,  under  a  policy  conditioned 
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to  be  void  if  the  assured  were  not  the  ab- 
solute owner,  the  poUej  ia  void. — ^MeComiek 
T.  Springfield  Fire  ste.  lu.  Co.,  66  OaL  86L 
5  Pac.  617. 

[b]  The  policy  also  provided  that  it  should 
be  voiil  unless  the  insured  was,  at  the  date 
of  the  policT-,  the  owner  in  fee  simple  of 
the  land  on  which  the  bailding  stood.  Before 
the  policy  was  issued,  plaintiff  gave  a  deed  of 
the  property  as  a  mortgage,  and  the  policy 
stated  that  the  property  was  mortgaged. 
Held,  that  plaintiff  was  the  owner  in  fe« 
simple. — ^Hawley  v.  Liverpool  ete.  Ins.  Co., 
108  Cal.  661,  36  Pae.  026. 

[c]  A  mortgagor  conveyed  land,  but  the  deed 
was  not  recorded  until  foreclosure  salt  was 
began.  The  mortgage  was  foreclosed,  and  the 
property  sokd.  Held,  that  the  grantee  of  the 
deed  was  not  the  sole  and  unconditional  own- 
er of  the  property  within  the  terms  of  the 
policy  issued  to  her  pending  such  foreclosure. 
Judgment  and  order  (1898)  54  Pac.  93,  af- 
firmed.— Breedlove  v.  Norwieh  Union  Fire  Ins. 
Sot.,  124  Cal.  164,  66  Pae.  770. 

[d]  The  purehaseT  of  mortgaged  property 
did  not  record  her  deed  nntil  after  suit 
brought  to  foreclose  the  mortgage.  Before  ex- 
piration of  time  for  redemption,  an  insurance 
policy  was  issued  to  her,  which  stated  her 
interest  in  the  premises  as  being  her  build- 
ing, and  proTided  that,  unless  her  interest 
was  not  truly  stated  therein,  it  should  be  void, 
and  that  it  was  to  be  void  if  such  interest 
was  not  unconditional  and  sole  ownership. 
Held,  that,  in  view  of  Civil  Code,  section 
2888,  which  provides  that  a  lien  on  property 
transfers  no  title,  the  policy  correctly  stated 
insured's  interest,  her  failure  to  record  the 
conveyance  only  affecting  her  title  as  against 
a  purchaser  at  the  foreclosure  sale,  if  there 
should  be  no  redemption. — Breedlove  v.  Nor- 
wich Union  Fire  Ins.  Soc-,  54  Pac.  93. 

For  Authobitibs  vbou  Otbsb  Statu  : 

18  L.  B.  A.  481,  note.   See,  also,  28  Cent. 
Dig.,  eols.  1219-1259,  fiS  601-635. 

§  86. .  Obaoge  of  Title. 

[a]  Assignment  by  partner  of  his  interest 

in  insured  property  without  the  consent  of  the 
insurer  vitiates  the  policy  aa  to  the  interest 
assigned,  where  the  policy  contains  a  clause 
against  assignment  without  the  insurer's  con- 
sent.— Shuggart  v.  Lycoming  Ins.  Co.,  S5  CaL 
408. 

[b]  Where  a  policy  of  insurance  contained  a 
clause  that,  if  the  property  insured  should 
be  sold  or  otherwise  disposed  of,  so  that  all 
interest  or  liability  on  the  part  of  the  assured 
ceased,  the  insurance  should  immediately  ter- 
minate, and  the  property  waa  subsequently 
sold  on  credit,  without  the  knowledge  of  the 
insurer,  the  equitable  lien  of  the  vendor  would 
not  keep  the  policy  alive  for  the  benefit  of  the 
vendee. — California  State  Bank  v.  Harabnrg* 
^remen  Ins.  Co.,  71  Cal.  11, 11  Pae.  798. 

[c]  Under  a  policy  of  lire  insurance  con* 
taining  the  nsoal  provisioM  avoiding  the 


policy  in  case  of  change  of  title  in  the  prtrp- 
erty  insured,  a  deed  made  by  the  insured 
l^erson  a  few  da^a  before  death,  to  a  brother 
in  order  to  avoid  probate  expenses,  without 
a  transfer  of  the  policy,  avoids  the  polii? 
from  the  time  when  the  deed  becomes  ef- 
fective, whether  at  its  date,  or  at  the  death 
of  the  insured,  and  no  recovery  can  be  had 
thereupon  by  the  administrator  of  the  insured 

gerson  for  a  loss  occurring  after  the  death. — 
illon  V.  Korthem  Aaaur.  etc  Co.,  127  CaL 
480,  50  Pac.  901. 

[d]  An  owner  of  insured  property  conveyed 
the  same  to  her  brother,  to  avoid  the  expense 
of  probate,  and  died  a  few  days  thereafter. 
Before  her  death  the  agent  of  the  insnranee 
company  was  notified  of  the  deed.  Shortly 
after  her  death  the  property  was  destroyed 
b^  fire.  The  policy  contained  the  tisual  pro- 
visions avoiding  the  insurance  on  change  of 
title.  Held  that,  as  there  was  no  title  in 
insured  or  her  estate  at  the  time  of  the  loss, 
the  notice  eonld  in  no  way  avail  in  recover- 
ing the  insurance  by  the  estate.— Gillon  v. 
Northern  Assur.  Co.  of  London  A  Aberdeen, 
127  Cal.  480,  59  Pac.  901. 

[e]  B.  procured  8.  to  transfer  certain  insnred 
premises  to  T.,  in  anticipation  that  the  latter 
would  accept  the  same  in  satisfaction  ot  a 
debt  due  him  from  B.  The  deed  from  8.  was 
handed  to  B.,  and  recorded  by  him;  bat,  be- 
fore T.  had  accepted  the  conveyance,  the 
building  on  the  premises  was  burned,  and 
thereupon  T.  refused  to  accept,  and  B.  re- 
conveyed  to  S.  Held,  that  there  was  no 
change  of  ownership  in  the  property  which 
necessitated  notice  to  the  insurer,  under  a 
mortgage  clause  in  the  policy  requiring  the 
mortgagee  to  notify  the  insured  of  any  snch 
change. — Whitney  v.  American  Ins.  Co.,  127 
Cal.  464,  59  Pac.  897. 

[f]  Under  a  clause,  in  a  policy  insuring  a 
mortgagee,  providing  that  the  insurance 
should  not  be  invalidated  by  the  mortgagor's 
neglect,  provided  the  mortgagee  notified  in- 
surer of  any  change  of  ownership  coming  to 
his  knowledge,  and  had  permission  for  such 
change  indorsed  on  the  policy,  a  change  of 
ownership  to  the  mortgagee's  knowledge  does 
not  invalidate  the  policy,  if  the  change  did 
not  increase  the  risk,  though  he  gave  insurer 
no  notice  thereof,  the  provision  respecting  the 
giving  of  notice  by  him  being  merely  £rec- 
tory. — Whitney  T.  American  Ins.  Co.,  56  Pac. 
50. 

Fam  AuraoBiTiBs  tbou  Othxb  St&tks: 

Insurance  against  fire,  change  of  title, 
sale  by  one  partner  to  another,  whethw 
amounts  to:  49  Am.  Bep.  22,  62  Am. 
Rep.  442,  notes. 
When  sale  or  alienation  of  property 
avoids  insurance:  S8  Am.  Dee.  154, 
note;  38  L.  B.  A.  562,  note.  See,  also, 
28  Cent.  Dig.,  eols.  1457-1493,  {{  794- 
822. 

g  87.  Foredomre  of  Mortgage. 

[a]  Where  a  fire  policy  provided  that,  unless 
otherwise  indorsed  thereon,  it  should  beeome 
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Toid,  If,  with  tbe  knowledge  ot  the  inmred, 
foreclosure  proceedings  should  be  commenced 
against  the  property  covered  by  the  policy,  th© 
policy  became  void  on  the  service  of  process 
in  foredoflore,  and  failure  to  secure  the  in- 
surer's consent  to  the  increased  risk,  not- 
withstanding insnred  had  no  knowledge  of  the 
proceeding  commenced  until  such  service  of 
proee^— Sehioeder  v.  Imperial  Ins.  Co.,  182 
18,  84  Am.  St.  Bep.  17,  63  Pa«.  1074. 

[b]  A  fire  policy  provided  that,  if,  with  the 
knowledge  of  insured,  foreclosure  proceedings 
were  commenced  on  any  of  the  property,  it 
should  become  void.  A  mortgagee  filed  a 
complaint  in  foreclosore.  aa  stated,  to  prevont 
the  raoning  of  limitations.  Snmmons,  how* 
ever,  was  not  issued,  and  the  mortgage  was 
renewed,  and  the  suit  dismissed,  without  the 
knowledge  of  insured  that  the  complaint  had 
been  filed.  The  policy  expressly  provided  that 
"loss,  if  any,  is  payable  to  S.,  mortgagee." 
Held,  that  the  policy  was  not  invalidated. — 
Sharp  T,  Scottish  Union  etc.  Ins.  Co.,  136 
CaL  542,  69  Pae.  253,  615. 

5  88.  Ohango  at  goi— Ion. 

[a]  Fact  that  insar&nee  company  has  no 
notice  of  change  of  possession  of  the  Insured 

premises  will  not  invalidate  the  insurance  as 
to  a  mortgagee  who  is  not  aware  of  the 
change,  if  an  indorsement  on  the  policy  pro- 
vides that  the  mortgagee  shall  become  payee 
to  the  extent  of  the  mortgage,  and  shall  not 
be  affected  by  the  acts  or  negligence  of  the 
mortgagor,  but  must  notify  the  insaranee 
eompaD>  of  any  change  in  title  or  possession 
of  the  property  whenever  he  shaU  become 
aware  thereof. — National  Bank  of  D.  O.  Mills 

6  Co.  V.  Union  Ins.  Co.,  88  CaL  497,  22  Am. 
St.  Bep.  324,  28  Pac.  509. 

Fob  AuTHOums  noic  Othkb  Statu; 

See  28  Cent.  Dig.,  eols.  1493-1496,  |  823. 

{  89.    LtMM. 

[a]  Where  a  policy  provides  that  the  in- 
sured shall  not  assign  or  change  possession 
of  proper^  without  the  insurer's  consent,  a 
lease  of  the  same  avoids  the  policy. — Wenzel 
v.  Commercial  lu.  Co.,  67  CaL  438,  7  Pae. 
817. 

[b]  To  pat  a  lessee  in  possession  of  insured 
property  under  a  contract  that  he  shall  buy 
the  property  on  the  termination  of  the  lease, 
or,  at  us  option,  at  any  time  daring  its  con- 
tinoance,  is  a  breach  of  a  condition  of  the 
policy  that  it  shall  become  void  if  any  cbaage 
takes  place  in  the  title  or  possession. — Smith 

Phenix  Ins.  Co.,  23  Pac'  3S3;  Smith  v. 
American  Fire  Ins.  Co.,  23  Pac.  885. 

8  90.  Suspension  of  Bnsinaw  Oaxiled  on  fn 
BnUdfng. 

[a]  Whero  the  evidence  shows  that  the  mill 
was  idle  and  not  miining  for  more  than 
thirty  days  prior  to  the  losa  by  fire,  it  is 
shut  down  within  the  terms  of  the  policy, 
reqniriag  written  permission  to  mnain  shut 


down  for  more  than  thixty  days,  and  the 
opinion  of  a  witnese  that  it  was  not  shut 
down  aa  long  as  they  were  shipping  lum- 
ber can  have  no  effect  as  en>ert  evidence 
to  establish  the  contrary. — McEenzie  v. 
Scottish  Union  etc  Ins.  Co.,  112  CaL  548, 
44  Pae.  928. 

Fca  AUTHOBITIES  ROIC  Othes  Statbs; 

See  28  Cent.  Dig.,  cola.  1405-1407,  S  759. 

g  91.   Illegal  TTse  of  Bnlldlng— As  Bawdy- 
honse. 

[a]  In  an  action  on  a  fire  policy  insuring  a 
building  * '  while  occupied  as  a  dwelling- 
honse,'°  defendant's  request  to  charge  that, 
"if  the  jury  believe  from  the  evidence  that 
at  the  time  of  the  insurance  and  at  the  time 
of  the  fire  the  wemises  were  occupied  and 
used  as  a  roadside  bawdy-house  and  saloon," 
the  verdict  will  be  for  the  defendant,  was  re- 
fused until  modified  by  the  court  by  adding 
after  "saloon,"  "and  that  plaintiff  knew 
or  had  notice  thereof."  Held  error,  since  the 
insurer  has  a  right  to  select  the  character  of 
risks  which  it  will  assume,  and  contract 
which  it  will  enter  into,  and  plaintiff  cannot 
commit  her  property  to  the  care  of  another, 
and  avoid  responsibility  on  the  ground  ox 
want  of  notice. — Allen  v.  Home  Ins.  Co.,  188 
CaL  29,  60  Pac  138. 

Fob  ADTBonmn  waou  Otbsm  Staivs: 

See  28  Cent.  Dig.,  cols.  1403,  1404,  | 
757. 

§  92.   Keeping  Dynamite,  Kerosene,  OasoUne 
or  Fireworks  on  Insnred  Premises. 

[a]  Where  a  policy  of  fire  inenranee  npon 
goods  in  a  store  contained  a  clause  prohibit- 
ing the  use  of  any  burning  fluid  or  chemical 
oils,  and  a  subsequent  clause  expressly  per- 
mitted the  use  of  kerosene  oils  for  lights  in' 
dwellings,  held,  that  the  use  of  kerosene  oil 
as  a  light  iu  the  store  rendered  the  policy  null 
and  void. — Cerf  v.  Home  Ins.  Co.,  44  CaL 
820,  13  Am.  Bep.  165. 

[b]  Keeping  fireworks  on  insured  premises 
is  not  in  violation  of  a  prohibition  against 
keeping  gunpowder  on  them. — Tisehler  v. 
California  Farmers'  Ifut.  Fire  Ins.  Co.,  66 
Cal.  178,  4  Pac.  1169. 

[c]  When  the  fire  insurance  company  agreed 
to  insure  a  stock  of  merchandise  "such  as  is 
usually  kept  in  country  stores,"  it  must  be 
presumed  to  have  known  the  character  of  the 
merchandise  usually  kept  in  country  stores, 
and  that  gasoline  was  one  of  those  articles, 
and  that  its  policy  covered  all  such  merchan- 
dise.— Yoeh  T.  Home  Mutual  Ins.  Co.,  Ill 
CaL  503,  44  Pac  189. 

[d]  Where  a  poUey  of  insurance  against 
loss  by  fire  covered,  in  writing,  a  stock  of 
merchandise  "such  as  is  nsually  kept  in  a 
country  store,"  and  a  printed  condition  in  the 

policy  rendered  it  void,  ' '  any  custom  of 
trade  or  manufacture  to  the  contrary  not- 
withstanding," if  gasoline  should  be  kept, 
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used,  or  allowed  upon  the  premisM,  "tmlen 
otherwise  provided  "by  agreemeat  indorsed 
herein,  or  added  hereto,"  evidence  is  admio- 
sible  to  show  that  gasoline  is  one  of  the 
articles  of  merchandise  asnall^  kept  in  a 
conntry  store,  and  that  the  iasured  was  in 
the  habit  of  selling  it  at  retail  as  part  of 
his  stock  of  merchandise,  and  it  properly 
follows  from  such  proof  that  gasoline  was 
part  of  the  subject  of  insurance,  and  that 
the  insured  did  not  violate  the  policy  by 
keeping  it  in  stock. — Yoch  Home  Matniu 
Ins.  Co.,  Ill  Cal.  503,  44  Pm.  189. 

[e]  Under  Civil  Code,  section  2611,  provid- 
ing that  a  policy  may  declare  that  a  violation 
of  specified  provisions  thereof  shall  avoid  it, 
and  on  general  principles  of  law,  where  a 
Are  policy  provides  that  it  shall  b«  void  if 
any  dynamite  be  kept  on  the  insared  prem- 
ises, the  presence  of  any  dynamite  there 
when  a  fire  occurs  relieves  the  insurer  of 
liability,  whether  it  caused  the  fire  or  not. — 
Bastian  v.  Britisb-Amer.  Assur.  Co.,  143  GaL 
287,  77  Pac  63,  66  L.  B.  A.  Z55. 

[f  ]  Policy  of  fire  insurance  held  not  avoided 
by  temporary  presence  on  premises  of  a 
half  pint  of  gasoline  which  was  not  the 
eanse  of  the  fire. — Arnold  v.  Ameriean  Ins. 
Co.  (CaL  Snp.)»  84  Pae.  182. 

Fob  AuTHOBrms  raou  Other  Statxs  : 

'  *  Hazardous ' '    and    ' '  extrahazardous,  *  * 

meaning  of:  97  Am.  Dec.  798,  note. 
When  nsiB  or  keeping  of  forbidden  mate- 
rials avoida  policy:  24  Am.  Bep.  150, 
note. 

Condition  against  keeping  petroleum  or 
other  inflammable  fluids,  when  vio- 
lated: 37  Am.  Bep.  650,  note.  See,  also, 
28  Cent.  Dig.,  eols.  1435-1453,  IS  782- 
791. 

i  98.  Glutiig*  In  Um  of  BnlUUng. 

[a]  Civil  Code,  section  S7S4,  providing  that 
"an  alteration  la  the  use  or  condition  of  a 
thing  insured  from  that  to  which  it  is  limited 
b^  the  policy,  which  does  not  increue  the 
nsk,  does  not  affect  the  contract  of  insur- 
ance," does  not  apply  where  the  policy,  in 
terms,  restricts  the  use  to  certain  definite 
purposes. — Slinkard  v.  Manchester  Pire  AflBUi. 
Co.,  122  Cal.  595,  66  Pae.  417. 

Fob  Atithobitibs  ibov  Othib  SrATsst 

Construction  of  eonditions  as  to  use  of 
premises:  30  Am.  St.  Bep.  731,  note. 
See,  also,  28  Cent  Dig.,  ools.  1391- 
1394,  S  751. 

{  94.   Kegllgence  of  Insured. 

[a]  Although  under  the  Civil  Code,  In  the 
absence  of  an  express  warranty,  an  insurer 
is  not  exonerated  by  the  negligence  of  the 
insured,  or  of  his  agents,  nor  by  breach  of 
an  immaterial  provision,  yet  the  policy  may 
declare  that  a  violation  of  specified  provi- 
sions shall  avoid  it,  and  mere  negligence  can- 
not abrogate  the  provisions  of  the  code  upon 


the  mbjeet  of  breach  of  warranty. — VcEen* 
zie  T.  Scottish  Union  ete.  Ins.  Co.,  112  CaL 
648,  44  Pae.  922. 

S  96.  Pallim  to  Saap  Wntdunu  on  Inmrad 
Premises. 

[a]  In  an  action  on  a  policy  requiring  in- 
sured to  maintain  a  watchman  upon  the  in- 
sured premises  day  and  night,  whenever  the 
works  thereon  should  be  idle,  plaintiff  cannot 
recover  where  it  appeared  that  at  the  time 
of  such  fire  the  watchman  was  not  on  the  in- 
sured premiBes. — ^Trojan  Hin.  Co,  v.  Fire- 
man's IM.  Co.,  67  CaL  27,  7  Pae.  4;  Trojan 
Min.  Co.  T.  Citizens'  Ins.  Co.,  7  Pae.  6;  Tro- 
jan Min.  Co.  T.  Ameriean  Cent.  loa.  Co.,  7 
Pac.  6. 

[b]  Where  a  policy  provides  that  it  should 
be  void  unless  a  watchman  is  kept  on  the 
premises  while  the  mill  thereon  is  idle,  & 
person  working  in  a  mine  two  thousand  two 
hundred  feet  away  from  the  mill,  and  sleep- 
ing at  night  in  a  house  nine  hundred  feet 
therefrom,  is  not  a  watehman,  within  the 
policy.— Wenzel  t.  Commeroial  lau.  Co.,  67 
CaL  438,  7  Pae.  817. 

[e]  Upon  the  facts  warranty  to  keep  watch- 
man on  premises  was  fully  complied  with.— 
Sierra  M.  S.  etc.  Co.  v.  Hartford  Ins.  Co.,  76 
Cal.  238,  18  Pac.  267. 

[d]  A  man  employed  to  watch  in  the  day- 
time, and  who  is  permitted  to  sleep  at  night, 
is  not  a  watchman  at  night. — Bankin  v.  Am- 
azon Ins.  Co.,  89  CaL  203,  23  AnuM.  Bep. 
460,  26  Pae.  872. 

[el  Although  a  loss  occasioned  the  mere 
fanlt  or  negligence  of  the  watehman,  un- 
affected by  fraud  or  design  on  the  part  of 
the  insured,  is  within  the  protection  of  the 
policy,  yet,  to  entitle  the  insured  to  recover, 
It  must  appear  that  he  has  in  good  faith 
employed  a  watchman  to  perform  the  duties 
required  by  the  terms  of  the  policy. — Bankin 
V.  Amazon  Ins.  Co.,  89  Cal.  203,  23  Am.  St. 
Bep.  460,  26  Pac.  872. 

[f]  Civil  Code,  section  2629,  providing  that 
the  insurer  sball  not  be  exonerated  by  the 
negligence  of  insured  or  his  agent,  does  not 
prevent  a  policy  from  being  avoided  by  fail- 
ure of  insured 's  agent  to  employ  a  night 
watchman  about  the  premises,  as  directed  by 
insured,  under  a  promissory  warranty  requir- 
ing a  watchman  to  be  kept  about  the  insured 
premises. — McKenzie  Scottish  Union  ete. 
Ins.  Co.,  112  Cal.  548,  44  Pac.  922. 

[g]  To  have  a  watchman  who  in  the  night- 
time only  visited  the  insured  mill  twice,  and 
who,  during  the  rest  of  the  night,  slept  in 
a  house  from  which  the  mill  was  only  partially 
visible,  is  not  a  substantiad  or  sufficient  com- 
plianee  with  a  requirement  of  the  policy  that 
a  watchman  should  be  on  duty  constantly 
day  and  night. — McKenzie  v.  Scottish  Union 
etc.  Ins.  Co.,  112  CaL  648,  44  Pae.  928. 

[hi  In  an  action  on  a  poU^,  eridenee  that 
the  insured  premises,  were  idle  for  two  months 
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during  which  time  the  insured  employed  onlj 
one  watchman,  who  habitually  slept  in  a 
building  three  hundred  feet  away,  with  the 
approT^  of  the  inaared,  shows  a  failure  on 
the  part  of  the  insured  to  compir  with  the 
condition  of  the  policy  requiring  him  to  em- 
ploy a  watchman  "to  be  in  and  about  the 
premises  by  day  and  night"  during  the  time 
that  they  are  idle,  and  not  merely  negllf^renee 
on  the  part  of  the  watchman  in  performing 
bis  duty,  and  is  a  good  defense  to  the  action. 
Bankin  t.  Amason  Ins.  Co.,  25  Psc.  260. 

S  96.  Failure  to  Keep  Watar  Supply  in 

BewUnww. 

[a]  A  policy  required  the  assured  to  keep 
ft  supply  of  water  constantly  on  top  of  the 
mill,  which  was  part  of  the  insored  premises, 
in  readiness  for  immediate  use.  It  appeared 
that  a  tuk  about  two  feet  deep  and  three 
feet  square  was  located  on  the  roof,  but  be- 
low the  apex,  and  was  fed  by  a  small  flume. 
Held,  that  the  jury  were  justified  in  believing 
that  the  tank  was  sufficiently  supplied  with 
water. — Sierra  M.  8.  etc.  Coj  t.  Hartford  Fire 
Ins.  Co.,  76  Cal.  239,  18  Pac  267. 

F»  AUTHOKiriBB  ROH  OlBn  BTATI8; 

See  28  Gent.  Dig.,  ool&  1621-1533,  IS 
847-850. 

§  97.  Addltlmal  or  Double  lumxaaee. 

[a]  Mortgagees  who  procure  insnrance  on  the 
mortgaged  property,  payable  to  them  in  case 
of  loss,  are  not  the  "insured,"  within  a  con- 
dition in  the  policy  making  it  void  if  the 
insured  procure  double  insurance,  where  the 
owner  pays  the  preminni,  and  is  the  person 
said  in  the  policy  to  be  insured. — Holbrook  v. 
Baloise  Fire  Ins.  Co„  117  Cal.  661,  49  Pae. 
555. 

Fob  AuTHOBinxB  noic  Othu  States: 

See  28  Cent  Dig.,  ooli.  1281-1291,  SS 
660-669. 

§  98.  Statements  Belatlng  to  Penon  or  Thing 

Insured. 

[a]  Although  under  section  2607  of  the 
Civil  Code  a  statement  in  a  policy  of  a  matter 
relating  to  the  person  or  thing  insured,  or  to 
the  riak  as  a  fact,  is  an  ezpreas  warranty,  yet 
if,  taking  the  entire  policy  in  all  its  terms 
and  language,  it  can  be  seen  that  such  was 
not  the  intention  of  the  parties,  the  statement 
of  fact  will  not  be  deemed  an  exoress  war- 
ranty.— National  Bank  of  D.  O.  Mills  &  Co. 
T.  Union  Ins.  Co.,  88  Cal.  497,  26  Pac.  509. 

FOB  AUTHOBtTIES  FBOH  OTHBB  STATES: 

See  28  Cent.  Dig.,  eol.  1292,  S  670. 

S  90.  HaUtB  of  nmred. 

[a]  A  representation  in  an  application  for 
a  policy  of  life  insurance  that  the  applicant 
had  always  been  temperate  in  the  use  of 
malt  or  spirituous  beverages  ia  not  untrue 


if  the  habits  of  the  insured  in  the  usual 
routine  of  life  were  temperate,  notwithstand- 
ing occasional  excesses. — Ho)  turn  v.  Oermania 
Life  Ins.  Co.,  139  Gal.  645,  73  Pac.  591. 

FOB  AUTBOBITBS  IBOH  OTHXB  StATBA: 

See  28  Gent.  Dig.,  cola.  1296-1299,  (  676.  f 

S  100.  Baalth  «f  Innind. 

[a]  A  taberenlar  affection  of  the  lungs,  or 
tubercles  upon  the  lungs,  or  tubercles  on 
the  brain,  or  consumption,  either  of  them  con- 
stitute a  local  disease,  as  matter  of  law,  with- 
in the  meaning  of  the  word  "local,"  when 
used  by  a  life  insurance  company  to  an  appli- 
cant for  insurance,  by  asking  him  if  he  has  a 
local  disease.— ^Scolei  v.  Universal  Life  Ins. 
Co.,  42  CaL  523. 

Fob  AuTHOBims  nov  Othu  Statbs: 

When  disease  exiating  at  time  of  applica- 
tion, avoida  life  pwey:  8  Am.  St.  Sep. 
684,  note. 

What  is  good  health  within  the  meaning 

of  the  law  of  life  insurance:  10  Am, 
St.  Bep.  242,  note;  53  L.  B.  A.  193, 
note.  See,  also,  28  Gent.  Dig.,  eols. 
1304-1315,  IS  681-690. 


0.   NONPAYMENT   OF  PBEMIUUS  OB 

ASSESSMENTS. 

DEFAULT  AB  GBOUND  FOB  POHPKITDBE  IN 

OBNBBAL,  I  101. 
NONPATHENT  OF  NOTE  GITEN  FOB  PBEMIUU, 

I  102. 

STATUTORY  PB0TISI0H8,  |  108. 

  WATVBB  OP  BENEFIT  OF,  |  104. 

NOTIOB  OP  TlUE  OF  PATHENT.  |  105. 
SUSPENSION   OP   POLIOT  FOR  NONPAYMENT 

OF  ASSESSMENT,  1  106. 
BIGHTS  OP  INSURED  AFTER  DEFAULT.  |  107. 
  INSURANCE    FOB    LIMITED    TEBH  OB 

AMOUNT,  I  108. 

S  101.  Default  t»  Chroond  for  ForfeitDra  In 
OeneraL 

[a]  A  policy  of  Insnrance  issued  by  a  mu- 
tual insurance  company  is  not  forfeited  by 
a  failure  of  the  insured  to  pay  an  assess- 
ment, unless  such  forfeiture  is  provided  for  as 
a  part  of  the  contract  of  insurance. — Sanford 
V.  California  Farmers*  Mnt.  Fire  Ins.  Assn., 
63  Cal.  547. 

[b]  Death  of  the  insured  after  lapse  of  the 

pay-day  for  the  second  quarter  provided  for 
in  the  policy,,  without  payment  therefor,  as 

requested  by  the  company,  though  occurring 
within  three  months  after  payment  made  for 
the  first  quarter,  at  the  time  of  delivery  of 
the  policy,  precludes  a  recovery  thereupon, — 
Metbvin  v.  Fidelity  Mut.  Life  Assn.,  129  Cal. 
251,  61  Pac.  1112. 

[c]  An  insnrance  company  la  not  liable 
upon  a  policy  delivered  by  a  local  agent, 
where  the  first  premium  is  not  only  not  paid, 
but  there  is  an  entire  absence  of  liability  on 
account  of  the    premium,  aod    the  policy 
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holder  cannot  be  compelled  to  pay  it. — 
WesteTfeid  t.  New  York  Life  Ins.  Co.,  129 
CaL  68,  68  Pae.       61  Pae.  667. 

[d]  Bighta  and  obUgationa  of  defaulting  in- 
nired  must  be  measured  as  of  date  when  he 
defaulted. — ^Ifadiaon  t.  Northweitem  Ids.  Co., 
141  CaL  483,  79  Pae.  113. 

[e]  Provision  that  failure  to  pay  interest 
on  preminm  notes  forfeits  policy  ia  not  in* 
congistent  with  nor  annolled  by  provision 
that  default  in  payment  of  premiums  shall 
reduce  policy  in  proportion  to  amount  of 

fremiuma  paid. — ^Madison  v.  Northwestern 
aa.  Co.,  141  Cal.  478-482,  75  Pac  113. 

[f  ]  A  policy  providing  that,  it  shall  be  for- 
feited and  void  on  nonpayment  of  any  pre- 
mium within  thirty  days  after  due  at  the  of- 
fice of  the  company,  "or  to  duly  authorized 
agents,  when  they  produce  receipts  signed," 
etc.,  does  not  require  the  production  of  such 
receipt,  as  a  coudition  precedent  to  the  as- 
sured's  obligation  to  pay  the  premium,  but 
the  policy  is  forfeited  if  premiums  are  not 

Eaid  as  provided. — Straube  v.  Pacific  Mut. 
ife  Ins.  Co.  of  California,  123  Cal.  677,  56 
Pac.  546. 

[g]  Defendant  issued  to  plaintiff  a  life  insur- 
ance policy,  which  was  signed  at  Philadelphia 
on  July  30,  1895,  and  provided  for  the  pay- 

.ment  of  quarterly  dues  on  the  30th  of  July, 
October,  January,  and  April  in  each  year; 
and  a  receipt  for  the  first  quarterly  premium 
was  signed  at  Philadelphia  by  the  president 
and  treasurer  of  the  company  on  July  30, 
1895,  but  was  not  receipted  and  counter- 
signed by  the  local  agent  until  September  3, 
I  1S95,  and  stated  that  it  covered  dues  until 
October  30,  1895.  The  policy  provided  that 
it  should  not  be  binding  until  delivered  dur- 
ing the  lifetime  and  good  health  of  the  ap- 
plicant, and  also  for  the  forfeiture  of  the 
policy  if  the  premiums  were  not  pEiid  when 
due.  Assured  died  after  October  30,  1895, 
without  paying  the  second  quarterly  premium. 
Held,  that  the  policy  became  void  prior  to 
the  death  of  the  assured,  since  the  second 
quarterly  premium  became  due  October  30, 
1895,  and  not  December  3,  1895.  Judgment 
(1899)  58  Pac.  387,  reversed.— Methvin  v. 
Fidelity  Mut.  Life  Assn.  of  Philadelphia, 
Pa.,  129  Cal.  251,  61  Pac.  1118. 

[h]  A  policy  dated  July  30th,  calling  for 
quarterly  premiums,  provided  that  it  snould 
not  be  binding  until  delivered  and  its  first 
premium  paid.  It  was  not  delivered,  nor  the 
first  premium  paid,  until  September  3d,  and 
insured  died  in  November  following.  Held, 
that  the  policy  did  not  begin  to  run  until 
September  3d,  and  was  in  force  for  three 
months  thereafter,  and  hence  was  not  for- 
feited for  failnre  of  assured  to  pay  the 
quarterly  premium,  which  would  have  been 
due  October  30th,  had  the  policy  taken  effect 
on  the  day  of  its  date. — (1899)  Methvin  v. 
Fidelity  Mut.  Life  Assn.  of  Philadelphia, 
Pa.,  58  Pac.  387;  judgment  reversed  (1900), 
129  Cal.  251,  61  Pac.  1112. 

[i]  Where  an  insurance  policy  provided  that 
the  insurer  should  not  be  liable  while  any 


note  for  premiums  remained  past  due  and 
unpaid,  and  the  notes  executed  in  payment  of 
premiums  contained  a  similar  provision,  and 
the  property  was  destroyed  while  the  first 
premium  note  was  due  and  unpaid,  the  pro* 
vision  was  valid,  and  the  insured,  by  tender- 
ing the  amount  of  tbe  note,  eould  not  hold 
the  insurer  liable  for  the  loss. — Palmer  t. 
Continental  Ins.  Co.,  61  Pae.  784. 

[j]  A  life  policy  provided  that,  if  death 
should  occur  ' '  within  six  months  from  a 
mortuary  call  that  had  not  been  paid,"  the 
policy  should  nevertheless  be  payable.  In- 
sured failed  to  pay  a 'call,  and  the  policy  was 
declared  forfeited,  and  he  died  more  than 
six  months  from  ths  call.  In  an  action  on 
the  policy,  plaintiff  contended  that,  while 
no  further  calls  were  made  on  deeeaaed  or 
paid  by  him,  from  the  fact  that  mortuary 
calls  were  due  in  the  interval  between  the 
call  for  the  nonpayment  of  which  the  pol- 
icy was  declared  forfeited  and  tbe  death,  the 
policy  should  be  considered  in  force.  Held, 
that  the  contention  was  of  no  merit. — Brown 
V.  Mutual  Reserve  Fund  Life  Assn.,  137  Cal. 
278,  70  Pao.  187. 

[k]  Under  the  provisions  of  a  life  policy 
that,  if  any  installment  of  premium  be  not 
paid  when  due,  the  policy  shall  be  void ; 
that  all  premiums  are  payable  yearly  in  ad- 
vance, but  when  paid  in  semi-annual  install- 
ments any  part  remaining  unpaid  at  ma- 
turity of  the  policy  shall  be  deducted,  but 
that  this  provision  shall  not  affect  the  pro- 
vision respecting  forfeiture  for  nonpayment 
of  installment  of  premium;  and  that  a  grace 
of  one  month  will  be  allowed  in  the  payment 
of  the  "second  annual  or  any  subsequent  pre- 
mium"— -the  policy  ia  void  where  only  the 
first  semi-annual  premium  is  paid,  and  in- 
sured dies  fifteen  days  after  the  second  semi- 
annual installment  has  become  due. — Cayford 
V.  Metropolitan  Life  Ins.  Co.  14A  CaL  763, 
78  Pae.  258. 

[I]  A  ten  payment  life  inanranee  policy  pro- 
vided that  in  consideration  of  an  annual  pre- 
mium in  advance,  consisting  of  an  annual  pre- 
minm  note,  the  interest  on  which  was  required 
to  be  paid  annually  in  cash  at  the  date  of  the 
maturity  of  the  annual  premium,  and  of  an  an- 
nual cash  premium  to  be  paid  at  or  before 
noon  on  or  before  July  16th  in  every  year 
during  the  first  ten  years  of  the  policy,  the 
company  assured  the  life  of  the  policy-holder 
and  agreed  to  pay  the  sum  assured,  **the 
balance  of  the  year's  premium,  and  all  notes 
given  for  premiums,  if  any,  being  first  de- 
ducted," etc.  It  further  provided  that,  if 
default  should  be  made,  in  the  payment  of 
any  premium,  it  would  pay,  as  before  agreed, 
as  many  tenth  parts  of  the  original  sum 
assured  as  there  should  have  been  complete 
annual  premiums  paid  at  the  time  of  such 
default,  but,  in  order  to  aeeure  such  pro- 
portion, all  premium  notes  were  to  be  taken 
up,  or  the  interest  thereon  paid  annually  in 
cash  on  the  date  of  the  maturity  of  the  pre- 
mium until  the  notes-  were  canceled  by  re- 
turns  of  the  surplus,  or  the  whole  policy  would 
be  forfeited.   In  addition  it  was  declared 
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that  the  pollcj  waa  issued  and  accepted  on 
the  folloving  express  conditiona:  ''3d.  If 
the  said  premiums  or  the  interest  upon  any 
note  given  for  premiums  shall  not  oa  paid 
on  or  before  the  days  above  mentioned  for 
the  payment  thereof,  ....  then,  and  in 
every  such  case  the  company  shall  not  be 
liable  for  the  payment  of  the  whole  sum  as- 
sured, bat  only  for  such  part  thereof  as  is  ex- 
pressly stipulated  above,'  and  the  remainder 
shall  oease  and  determine.  4th.  In  every  ease 
Trhere  this  policy  shall  cease  or  become  noli 
and  void,  all  payments  thereon  shall  be  for- 
feited to  the  company. ' '  Held,  that  the  third 
subdivision  was  not  inconsistent  with  and 
contradictory  of  the  prior  provisions,  thus 
iuvolving  the  rejection  under  that  subdivi- 
sion of  that  which  would  lead  to  a  forfeiture 
under  the  prior  provisions,  and  hence,  where 
the  insured  had  paid  four  annual  premiums 
pursuant  to  the  terms  of  the  policy,  and  then, 
instead  of  discontinuing  his  payments  and 
claiming  insurance  for  four-tenths  of  its  face 
in  accordance  therewith,  elected  to  continue 
his  payments  and  the  insurance  for  the  full 
amount  until  the  end  of  the  ten  years,  his 
failure  thereafter  to  take  up  his  premium 
notes  or  pay  the  annual  interest  thereon 
avoided  the  policy,  and  he  forfeited  all  his 
payments. — Madison  v.  Northwestern  Ifut. 
Ufa  Ins.  Co.,  141  CaL  475,  76  Pae.  113. 

Fob  AuTHOBmis  noH  Othb  Btaiis: 

See  28  Cent  Dig.,  cols.  1569-1588,  ||  891- 
904. 

I  102.  Notq^iTiiUBt  or  Hot*  CMtob  fOr  P»- 

[a]  Where  an  agent  of  a  life  insurance 
company  which  authorizes  the  taking  of 
nothing  but  cash  for  premiums  takes  a  soto 
for  the  first  premium,  thereby  becoming  liable 
to  the  company  for  the  cash,  and  individually 
subject  to  loss  in  case  the  note  is  net  paid, 
the  nonpayment  of  the  note  does  not  forfeit 
the  policy. — Griffith  v.  New  York  Life  Ins. 
Co.,  101  Cal.  627,  40  Am.  St.  B«p.  06,  86  Pac 
113. 

I  lOS.  Statatocy  Prorliloiu. 

[a]  The  guaranty  fund  provided  for  npon 
a  renewable  term  policy  of  life  insurance 
without  re-examination,  must  be  construed 
the  same  as  the  "  reserve fund  on  an  or- 
dinary life  policy,  within  the  meaning  of 
the  New  York  statute,  the  purpose  and  ob- 
ject of  which  is  to  prevent  a  forfeiture  of 
the  policy  by  nonpayment  of  premiums  where 
there  was  a  fund  in  the  hands  of  the  insur- 
ers belonging  to  the  insured  which  might  be 
applied  to  extend  the  insurance  or  purchase 
a  paid-np  policy  The  spirit  of  the  statute 
requires  a  broad  meaning  to  be  given  to  it 
for  the  benefit  of  the  insured. — Nielsen  v. 
Provident  Saving  Life  Assur.  Soc.  of  New 
York,  139  CaL  332,  96  Am.  St.  Sep.  146,  73 
Pac.  168. 

[b]  Civil  Code,  section  450,  requires  every 
insurance  contract,  unless  otherwise  specially 
provided,  to  contain  a  stipulation  for  nonfor- 


feiture after  three  preminm  payments,  and 
declares  that  eve^  insurance  company  vio- 
lating such  provision  shall  forfeit  its  right  to 
do  business  within  the  state.  Held,  that  this 
statute  did  not  become  part  of  a  policy  is- 
sued in  violation  thereof,  nor  did  it  relieve 
assured  from  forfeiture  for  nonpayment  of 
premiums,  as  provided  by  such  policy,  though 
more  than  three  premiums  had  been  paid. — 
Straube  v.  Pacific  Mut  Life  Ins.  Co.  of  Cali- 
fornia, 123  Cal.  677,  56  Pae.  646. 

Fob  AuTHQBiras  nou  Other  States: 

See  28  Cent.  Dig.,  cols.  1572-1574,  $S  892, 
893. 

§  104.    Waiver  of  Benefit  of. 

[a]  The  benefit  of  a  statutory  provision  that 
"no  life  insurance  company  doing  business 
in  this  state  [New  York]  shall  have  power" 
to  declare  a  policy  forfeited  for  nonpay- 
ment of  premiums,  except  on  notice  that  the 
amount  was  due,  etc.,  cannot  be  waived  by  a 
provision  in  the  policy. — Griffith  v.  New  York 
Life  Ins.  Co.,  101  Cal.  627,  40  Am.  St.  Bep. 
96,  36  Pac.  118. 

[b]  A  New  York  life  insurance  company 
has  no  power  to  declare  a  forfeiture  in  the 
absence  of  the  notice  required  by  law;  and 
the  statutes  being  a  limitation  upon  its 
power,  the  statutory  notice  cannot  be  waived, 
though  an  ezpreas  waiver  of  the  notiee  is 
inserted  in  the  policy. — ^Hanrigaa  v.  Home 
Life  Ins.  Co.,  128  Cat  531,  68  Pac  180,  61 
Pae.  99. 


g  105,   Notiee  of  Timt  of  Foment. 

[a]  Failure  of  an  insurance  company  to  send 
to  insured  a  notice  that  a  premium  was 
due  cannot  be  excused  by  the  fact  that  it 
was  due  to  the  mistake  of  an  employee.— 
Mills  V.  Home  Ben.  Life  Assn.,  105  CaL  232, 
38  Pac  723. 

[b]  In  an  action  on  a  life  insurance  pol- 
icy, on  an  issue  as  to  whether  a  certain 
notice  was  sent  to  assured  by  the  company, 
the  secretary  testified  that  it  was  customary 
to  send  the  notice  with  another  communi- 
cation sent  assured.  Plaintiff,  wife  of  ai- 
sured,  testified  that  it  was  customary  for  her 
to  receive  all  Insurance  papers  sent  assured, 
and  that  she  never  received  the  notice.  Held, 
that  a  finding  that  the  notice  was  not  sent 
would  not  be  disturbed. — Mills  v.  Home  Ben. 
Life  Assn.,  105  CaL  232,  38  Pac.  723. 

[c]  Under  the  laws  of  the  state  of  New 
York,  which  provide  that  no  life  inaoranee 
company  doing  business  in  that  state  shall 
have  power  to  declare  forfeited  or  lapsed  any 
policy  by  reason  of  nonpajrment  of  premium 
or  interest,  or  any  portion  thereof,  until 
thirty  days  after  the  mailing  of  a  written 
notice  to  the  assured,  a  policy  issued  by  an 
insurance  company  located  in  the  state  of 
New  York,  and  doing  business  in  another 
state,  to  be  performed  in  New  York,  can- 
not be  forfeited  for  nonpayment  of  premium 
without  a  writen  notice  to  the  assurec^  though 
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the  policy  contains  an  express  waiver  of  snch 
notice. — ^Harrington  v.  Home  life  Ina.  Oo., 

128  CaL  531,  58  Pae.  180. 

[d]  A  notice,  in  writing,  stating  the  num- 
ber of  the  policy,  amount  of  preminm,  place 
at  which  and  person  to  whom  it  was  payable, 
and  which  was  inclosed  in  a  securely  closed 
envelope,  addressed  to  the  insured  at  his  resi- 
dence in  California,  and  deposited,  postage 
prepaid,  in  the  postoffioe  in  New  York,  thirty 
days  prior  to  the  day  on  which  the  preminm 
feU  due,  was  a  sufficient  notice,  under  the 
laws  of  New  York,  requiring  notice  of  in- 
surance premiums  to  be  given  at  least  fifteen 
and  not  more  than  forty-five  days  be- 
fore such  premiums  become  due. — Nielsen  v. 
Provident  Bet.  Life  Assur.  See.,  66  Pae.  668. 

Fob  Authorities  feom  Othxb  Statiis: 

59  C.  C.  A.  317,  note.    See,  also,  28 
Cent.  Dig.,  eols.  158S-1603,  §§  905-915. 

{  106.  Suspension  of  Policy  for  Von^igmaiA 
of  Assessmmt. 

[a]  A  policy  of  insurance  issued  to  one  of 
its  members  by  a  mutual  insurance  company 
having  authority  to  levy  assessments  upon 
the  members  for  their  proportion  of  losses 
and  expenses  is  not  suspended  by  the  failure 
of  the  insured  to  pay  an  assessment  thus 
levied,  unless  such  suspension  is  provided  for 
as  a  part  of  the  contract  of  insurance. — San- 
ford  V.  California  Farmers'  Mut.  Fire  Ins. 
Assn.,  63  CaL  547. 

S  107.  Bights  of  Qinind  After  XMuilt. 

[aj  The  provisions  of  section  450  of  the 

Cml  Code,  requiring  every  life  insurance 
policy  delivered  in  this  state  upon  the  life 
of  a  resident  thereof  to  contain  certain  stipu- 
lations specified  in  that  section,  in  reference 
to  the  purchase  with  the  net  reserve  of  a 
term  policy  or  a  paid-up  policy,  in  case  of 
nonpayment  of  premium  ^ter  three  years' 
full  payment  thereof,  do  not  have  the  effect 
to  make  such  stipulations  part  of  the  policy, 
as  matter  of  law,  if  not  inserted  therein,  and, 
if  they  are  so  inserted,  they  are  mere  mat- 
ter of  agreement,  which  may  be  waived  by 
the  consent  of  the  parties. — Bife  v.  Union 
Central  Life  Ins.  Co.,  129  CaL  455,  62  Pae. 
4S. 

[b]  After  payment  of  more  than  three 
years*  premiums,  where  a  cash  loan  iras 
made  upon  the  policy  of  nearly  the  full 
amount  of  the  net  reserve,  and  the  note 
given  therefor  stipulates  that  if  the  policy 
shall  at  any  time  thereafter  lapse  for  non- 
payment of  premium,  all  provisiooa  in  the 
policy  for  the  issue  of  a  paid-up  or  a  term 
policy  shall  become  null  and  void,  such  stipu- 
lation is  a  reasonable  and  valid  protection 
of  the  security  of  the  note,  and  operates  as 
a  waiver  of  the  terms  of  the  policy;  and  in 
case  of  nonpayment  of  premium  thereafter, 
there  is  nothing  in  the  laws  of  the  state 
relative  to  forfeitures  which  makes  against 
the  enforcement  of  the  condition  so  a^eed 
upon. — Bife  v.  Union  Central  Life  Ins.  Co., 

129  Cal.  455,  62  Pac.  48. 


[c]  "Where  a  policy  became  void  on  failure 
to  pay  premiums  as  stipulated,  and  provided 
for  paid-up  insurance,  "without  profits,"  on 
surrender  during  the  life  ef  the  poliey,  after 
three  premium  payments,  assured  was  not 
entitled  to  the  application  of  accumulated 
dividends  to  unpaid  premiums  to  keep  the 
policy  in  force.— ^tranbe  v.  Pacific  Mut.  Life 
Ins;  Co.  of  California,  123  CaL  677,  56  Pae. 
546. 

[d]  Under  the  provinons  of  a  policy,  as- 
sured was  entitled  to  a  *'paid-up  policy" 
after  premiums  for  three  years  had  been  re- 
ceived by  the  company,  provided  the  policy 
was  surrendered  by  assured  while  "by  its 
terms  in  full  force."  Held,  the  assured'! 
right  to  a  paid-up  policy  was  dependent  on 
the  policy  in  force  at  the  date  of  surrender, 
and  that  a  poHey  forfeited  for  nonpayment 
of  premium  and  surrendered  was  not  valua- 
ble, as  entitling  assured  to  a  roid-^  policy. — 
Straube  v.  Pacific  Mut.  Life  Ins.  Co.  of  CaU- 
fornia,  123  Cal.  677,  56  Pac.  546. 

[e]  Where  life  policy  provides  that  failure 
to  pay  a  preminm  when  due  shall  work  a  for- 
feiture, but  that,  after  three  annual  premiums 
shall  be  paid,  the  company  guarantees:  First, 
without  any  action  by  insured,  a  paid-np  pol- 
icy for  a  certain  sum;  second,  on  surrender 
of  the  policy  within  a  certain  time,  a  eadi 
value  of  a  certain  sum;  and,  third,  on  ap- 
plication within  a  certain  time,  to  extend 
the  insurance  for  the  full  amount  of  the 
policy  for  a  certain  period — the  policy  of 
a  delinquent  does  not  remain  in  force  for 
the  full  amount  until  he  exercise  an  option 
as  to  the  three  provisions,  or  nntU  the  time 
for  exercising  it  expires. — ^Blake  t.  National 
Life  Ins.  Co.,  128  CaL  470,  56  Pac.  lOL 

Tom  ATiTHoxinis  nou  Othke  Statks: 

See  28  Cent  Dig.,  eols.  1624-1644,  SS  981- 
940. 


I  108.   Insniaiice  for  Limited  Term  or 

Anwnnt. 

[a]  Under  the  New  York  statute,  providing 
that,  when  an  insurance  policy  has  lapsed  for 
nonpayment  of  premiums,  the  net  reserve  on 
such  policy  shall,  on  demand  made,  with  sur- 
render of  the  policy  within  six  months  after 
sueh  liipse,  be  taken  as  a  single  premium,  etc., 
and  shall  be  applied  "as  shsdl  have  been 
agreed  in  the  application  and  policy,  either 
to  eontinue  the  insurance  of  the  policy  in 
force  at  its  full  amount  so  long  as  such  sin- 
gle premium  will  purchase  temporary  insur- 
ance for  that  amount,  or  to  purchase  upon 
the  same  life ' '  paid-up  insurance,  a  policy  on 
which  two  annual  premiums  have  been  paid, 
providing  that  its  reserve,  fondshaU  be  "used 
toward  offsetting  an^  increase  in  the  pre- 
miums" on  snch  policy,  is  not  self-perpetD* 
ating  after  nonpayment  of  ^emiums,  al- 
though its  reserve  fund  is  more  than  suffi- 
cient to  buy  temporary  insurance  up  to  the 
death  of  the  insured,  since-  the  statute  re- 
quires an  election  to  be  made  by  the  insured, 
and  the  policy  makes  no  provision  for  the 
application  of  such  reserve  to  continued  in- 
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mranee.— Nielsen  r.  FyoTideut  Sav.  Life 
AsBor.  Soc,  66  Pac.  663. 

[b]  A  Btfttate  of  Kew  York  proTides  that, 
whenever  any  policy  of  life  inauranee  issued 
by  a  domestic  company  shall  lapse  for  the 
nonpayment  of  any  premium,  the  "reserre  on 
such  policy"  sb^  on  demand  made,  with 
surrender  of  the  policy  within  six  month! 
after  the  lapse,  be  applied,  as  shall  hare  been 
agreed,  to  continue  the  policy  in  force  at  its 
full  amount  so  long  as  such  amount  will  pur- 
chase temporary  insurance.  The  policy  of  a 
New  York  company  stipulated  to  insure  the 
assured  for  one  year,  accompanied  by  an 
agreement  to  renew  the  insurance  from  year 
to  year,  without  examination,  on  the  pay- 
ment of 'a  fixed  annual  premiaBif  and  pro- 
vided that  the  excess  of  such  premiuma 
over  operating  expenses  and  the  assured 's 
share  of  death  losses  should  constitute  a 
"guaranty  fund"  to  apply  in  reduction  of 
later  premiums,  and  after  five  years  to  ex- 
tend the  insurance  in  case  of  lapse.  Held, 
that  the  fund  classed  in  the  policy  as  a 
"guaranty  fund"  was  embraced  within  the 
meaning  of  the  words  reserve  on  such  pol- 
icy," as  used  in  the  statute.  Judgment 
(1001)  66  Pae.  663,  reversed.— Nielsen  v. 
Provident  Sav.  Life  Asaur.  Soc,  130  CaL  332, 
73  Pac.  168, 

[c]  The  statute  is  applicable  to  policies  for 
a  single  year,  with  an  agreement  to  renew 
the  insurance  from  year  to  year  without  ex- 
aminatidn  on  the  payment  of  a  fixed  annual 
premium.  Judgment  (1901)  66  Pac.  663,  re- 
versed.— Nielsen  v.  Provident  Sav.  Life  Asaur. 
See.,  139  Cal.  838,  73  Pae.  168. 

[d]  The  statute  must  be  considered  as  a  part 
of  the  contract  of  insurance,  and  inserted 
therein  for  the  purpose  of  a  construction  of 
the  policy.  Judgment  (1901)  66  Pac.  663, 
reversed.— Nielsen  v.  Provident  Sav.  Life 
Assnr.  Soe,  130  Cal.  332,  73  Pac.  168. 

[e]  Under  the  statute,  the  demand  and  sur- 
render of  the  policy  may  be  made  by  the 
beneficiary  in  the  policy  after  the  death  of 
the  assured.  Judgment  (1901)  66  Pac.  663, 
reversed. — Nielsen  v.  Provident  Sav.  Life 
Assor.  Soc,  139  Cal.  332,  73  Pac.  168. 

Jf]  A  company  expressly  disclaiming  any 
liability,  under  a  life  policy  issued  by  it, 
arising  from  the  death  q£  an  assured,  and 
informing  the  beneficiary  that  it  would  not 
pay  the  policy  nor  any  part  thereof,  waived 
a  surrender  of  the  policy  that  might  be  re- 
quired  under  the  strict  terms  thereof  or  un* 
der  a  statute  made  a  part  thereof.  Judgment 
(1901)  66  Pac.  663,  reversed.— Nielsen  v. 
Provident  Sav.  Ijife  Aanir.  Soe.,  139  CaL 
332,  73  Pae.  168. 

XH»  AOTHOBRIU  ROM  OTHBI  STATEB; 

See  88  Cent.  Dig.,  eol.  1630,  {  930. 

X   BSTOPPEL  OB  WAIVES  OF  BIOXT 
TO  FOBFEIT  POLXOT. 

■8T0PFBL  Ain>  WAIVKB  IS  GENERAL,  i  10». 
PR0VX8I0NB  WHICH  HAT  BB  WAITED,  S  110. 


APPLICATION   or   CONDITIONS   WAITED   TO  - 

RENEWALS,  I  111. 
ESTOPPEL    TO    QUSSnOH    AUraOBIFT  OP 

AGENT,  I  lia. 
POWER  OF  AGENTS  TO  WAITB  PROVISIONS, 

I  118. 

  EFTBOT  OF  PROVISIONS  IN  POXJOT  LIH- 

rriNG  POWER,  I  114. 

KNOWLEDGE  OB  NOTICE  OP  FACTS  TO  OOX* 
PANY  OB  ITS  AGENTS,  i  116. 

FRAUDULENT  ACTS  OF  AGENT,  |  ll«. 

  INSERTING  FALSE  ANSWERS  HT  APPLI- 
CATION. I  117. 

rORU  AND  REQUISITES  OF  BZPBESS  WAITBB. 
I  118. 

  ORAL  WAITER,  |  119. 

  INDORBEUENT  ON  POLICT.  |  ISO. 

 WAITER  OF  PBOTISIONS  AS  TO  MODE 

OF  WAITER,  I  181. 
DIPLIED  WAITER— EXTENDING  TIUE  TO  FAT 

PREHIUU,  I  122. 

  NEGOTIATING  WITH  INSURED,  |  13B. 

  CONSENT  TO  ASSIGNMENT,  |  124. 

DELIVERY  OP  POLICY  WITHOUT  OBJECTION, 

I  125. 

FAILURE  TO  CANCEL  OR  RESCIND,  |  136. 
DEMAND,    ACOEFTANOE    OR   RETENTION  OF 

PREMIUMS,  I  137. 
CONDITIONAL    ACCEFTANOB    OP  PREMIUM, 

I  128. 

FAILURE  TO  SEND  NOTICE,  |  M9. 
REQUIRING,      ACCEPTING     OR  BBTAXNXNG 

PROOFS  OF  LOSS,  f  180. 
PARTICIPATING   IN   ADJUSTMENT   OP  LOSS, 

i  181. 


g  109.  Atoppal  and  Waiver  In  OmenL 

[a]  Conditions  which,  to  knowledge  of  in- 
surance agent,  would  mahe  policy  void  as 
soon  as  delivered  are  treated  as  waived. — 
Menk  ^.  Home  Ins.  Co.,  76  Cal.  53,  U  Pae. 
837,  18  Pac.  117, 

[b]  Acknowledgment  of  receipt  of  premium 
in  delivered  policy  cannot  be  contradicted. — 
Parnum  v.  Phenix  Ins.  Co.,  83  Cal.  259,  17 
Am.  St.  Bep.  233,  23  Pac.  869. 

[c]  Terms  "waiver"  and  "estoppel"  are 
used  synonymously  in  insurance  law. — McCor- 
mick  V.  Orient  Int.  Co.,  86  Cal.  262,  24  Pac. 
1003. 

[d]  Forfeitures  are  not  favored,  ud  • 
waiver  of  a  forf eitnre  will  be  treated  as  un- 
conditional, unless  it  clearly  appears  that  it 
was  otherwise  understood  by  the  parties.— 
Uurray  v.  Home  Benefit  Life  As8n„  90  CaL 
408,  27  Pae.  809. 

[e]  Insurers  may  by  their  acts  and  conduct 
be  estopped  from  availing  themselves  of  a 
defense  which  the^  otherwise  interpose  to 
an  action  upon  their  policies,  or  may  mdve 
their  right  to  avail  themselves  of  such  a  de- 
fense.— West  Coast  Lumber  Co.  v.  State  In- 
vestment etc  Co.,  98  CaL  S02,  33  Pae.  258. 

Foa  AUTHOBmu  fbom  Other  States: 

See  28  Cent.  Dig.,  eola.  1645-1650,  §S 
941-946. 
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§  110.   ProTlsioiis  Which  m*7  be  Waived. 

[a]  Provisions  for  benefit  of  company  may 
be  waived. — Carroll  t.  Oirard  Fire  Ins.  Co., 
72  CaL  301,  13  Pae.  863. 

[b]  Provision  that  no  alteration  or  waiver 
is  valid  except  when  signed  by  president  and 
secretary  may  be  waived. — Carroll  v.  Qirard 
Fire  Ins.  Co.,  72  CaJ.  300,  801,  18  Pae.  868. 

$  111.  AppUeatlon  of  Omdltloiu  WalTed  to 

BenewaU. 

[a]  Waiver  of  conditions  in  original  policy 
continues  during  renewals. — Heilbron  v.  Su- 
perior Court,  72  Cal.  93-95,  1  Am.  St.  Bep. 
42,  13  Pao.  160. 

§  112.  Estoppd  to  Question  AnftKoMy  (rf 

Agent. 

[a]  Company  accepting  benefit  of  aets  of 

agent  cannot  question  their  authority  to  per- 
form them. — Carroll  v.  Qirard  Fire  Ins.  Co., 
72  Cal  300,  18  Pac  863. 

§  113.   Power  of  Agents  to  Waive  Provisions. 

[a]  A  local  agent  of  an  insurance  company, 
empowered  to  take  risks  and  receive  pre- 
miums, hqs  a  general  authority  to  dispense 
with  conditions  in  policiea  issued  through 
his  agency,  in  the  absence  of  any  limitation 
upon  such  authority  known  to  the  other  party. 
Sitverberg  v.  Phoenix  Ins.  Co.,  67  CiL  86, 
7  Pac.  38. 

[b]  General  agent  of  fire  company  has 
power  to  waive  conditions  in  policy. — ^Kruger 
V.  Western  Pire  Ins.  Co.,  72  CaL  94,  18  Pao. 
156. 

[c]  Agent  may  waive  delay  in  furnishing 
preliminary  proofs  of  loss. — Wheaton  v.  North 
British  etc.  Co.,  76  CaL  428,  9  Am.  St.  Bep. 
216-n,  18  Pac.  758. 

[d]  Local  agent  is  presumed  to  have  power 
to  waive  immediate  payment  of  premiums 
and  to  give  credit. — Famum  v.  Phoenix  Ins. 
Co.,  83  CaL  256,  17  Am.  St.  Bep.  283,  28  Pae. 
869. 

[e]  Agent  with  authority,  within  certain  ter- 
ritory, to  deliver  policies  and  receive  pre- 
miums is  general  agent  with  power  to  waive 
cash  payment. — Farnum  v.  Pbenix  Ina.  Co., 
83  Cal.  256,  17  Am.  St.  Bep.  233,  23  Pae.  869. 

[f ]  A  general  agent  of  a  life  insurance  com- 
pany may  waive  the  eonditions  of  a  pol- 
icy, and  extend  the  tisu  of  payment  of  a 
premium,  unless  specially  restricted  by  limi- 
tations and  instructions  communicated  to 
parties  dealing  with  him.  The  waiver  of  con- 
ditions is  within  the  apparent  scope  of  Ms 
authority  in  the  absence  of  notice  to  the  con- 
trary to  the  insured. — Koarston  v.  Ifanhat- 
tan  Life  Ins.  Co.,  124  CaL  74,  66  Pac  773. 

FOB  ATiTHoamss  ntou  Othse  States  : 

See  28  Cent.  Dig.,  eoJa.  1653-1656,  §§  948, 
849. 


S  114.    Effect  Of  Pro>vliloai  In  Policy 

Limiting  Powor. 

[a]  Provision  In  policy  that  no  agent  is  em- 
powered to  waive  any  of  the  conditions  of  a 
policy,  either  before  or  after  loss,  without 
special  authority  in  writing  from  the  com- 
pany, is  not  to  be  disregarded. — Shuggait  v. 
Lycoming  F.  Ins.  Co.,  55  CaL  408. 

[b]  Where  the  policy  expressly  provides  that 
no  agent  has  authority  to  waive  or  modify 
any  conditions  or  stipulations  therein,  the 
holder  of  the  policy  is  bound  by  such  limita- 
tion of  the  agent's  authority. — Enos  t.  Sun 
Ins.  Co.,  67  Cal.  621,  8  Pac  879. 

[c]  A  policy  provided  that  nothing  less  than 
a  distinct,  specific  agreement,  indorsed  on  or 
attached  to  the  poliey,  should  be  eonstmed  as 
a  waiver  of  any  printed  or  written  eonditions 
or  restrictions  therein.  Held,  that  a  local 
agent  of  the  insurer  could  not  waive  any  of 
the  provisions  of  the  policy,  except  in  the 
mode  thus  provided  for. — Enos  v.  Son  laa. 
Co.,  67  Cal.  621,  8  Pac.  370. 

[ed]  Provision  that  no  waiver  of  eonditioa 
can  be  made  by  an  agent  except  b^  indorse- 
ment, does  not  refor  to  mere  onussioni  in 

mode  provided  for  proving  toss. — ^Wbeaton  t. 
North  British  etc.  Co.,  76  CaL  425,  4S6,  428, 
e  Am.  St.  Rep.  216,  18  Pac.  758. 

[d]  Company  cannot  so  limit  its  capacity 
to  contract  by  general  stipulations  against 
waiver  of  eonditions  that  it  eannot,  by  its 
agents,  make  oral  contract  or  waiver  not  for- 
bidden by  statnte  of  frauds. — Farnum  v. 
Phoenix  Ina.  Co.,  88  CaL  261,  17  Am.  St.  Bep. 
233,  23  Pac  869. 

[e]  Provision  in  policy  that  printed  or  writ- 
ten  conditions  can  only  be  waived  by  agreo- 
ment  in  writing  applies  only  to  con^uona 
subsequent  to  delivery  of  policy.— Farnum  v. 
Pheniz  Ins.  Co.,  83  CaL  17  Am.  St.  Baa 
238,  23  Pac  869. 

Fob  Authobtcibs  noic  Othbb  Srans; 

8e«  28  Cent  Dig.,  cols.  1658-1061,  S  9SS. 

§  116.  Knowledge  or  Notieo  of  Facts  to  Oo»- 
pany  or  Its  Agents. 

[aj  Company  is  chargeable  with  notice  of 
additional  insurance  where  its  agent  has  no- 
tice thereof. — Fishbeck  v.  Phemx  Ins.  Co., 
54  CaL  422. 

[b]  A  policy  of  fire  insurance  expressly  ex- 
empted the  insurer  from  being  bound  by  any 
act  or  statement  not  contained  in  the  applica- 
tion for  or  indorsed  on  the  poliey.  Held, 
that  notice  to  its  agent  as  to  a  matter  differ- 
ent from  that  contained  in  the  poliey  and 
application  did  not  bind  the  insurer. — Gnos 
V.  Sun  Ins.  Co.,  67  Cal.  621,  8  Pae.  379. 

[c]  Condition  in  poliey  against  keeping  oil 
on  premises  ia  waived  if  general  agent,  know- 
ing that  oil  was  kept  and  used,  consented 
thereto  and  represented  that  it  wonld  net 
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▼itiftte  polisj.-FrEranr  r.  Wetlen  Fin  Idb. 
Co.,  78  CaL  94.  19  Pae.  156. 

[d]  MiBBtatements  of  agent  of  insurer  in  ap- 
plication for  policy  will  not  defeat  policy  if 
agent  knew  axatements  to  be  false  when  he 
made  out  application. — Menk  v.  Home  Kat. 
Ins.  Co..  76  Cal.  53.  9  Am.  St.  Bep.  158,  14 
Pac.  837.  18  Pae.  117. 

[e]  Yohintary  payment  of  Inanrance  to  mort- 
gagee who  represfvted  him»^  as  owner  ei- 
tops  forfeiture  for  misrepresentation  as  to 
ownership,  where  company  has  notice  of  facts 
concerning  ownership. — Baker  t.  Fireman's 
Fand  Ins.  Co.,  79  CaL  42,  21  Pac.  857. 

[f]  Putting  a  lessee  in  possession  of  in- 
snred  property  ander  a  contract  that  he 
shall  buy  toe  property  on  the  expiration  of  his 
lease,  or,  at  bia  option,  at  any  time  daring  its 
eontinnance.  does  not  violate  a  condition  of 
the  policy  that  it  shall  become  void  if  any 
ehange  takes  place  in  the  title  or  possession, 
when,  on  applioatibn  for  the  insoranee,  th« 
building  was  in  proeess  of  erection,  unten- 
anted, and  the  company  had  notice  of  the 
contemplated  lease  and  change  of  possession, 
though  not  of  the  agreement  to  convey  con- 
tained in  the  leaae. — Smith  t.  Phoenix  Ins. 
Co.,  91  Cal.  333,  25  Am.  St.  Bep.  191,  27 
Pac.  738.  13  L.  B.  A.  475:  Smith  v.  Pennsyl- 
vania Fire  Ins.  Co.,  87  Pac.  742;  Smith  v. 
American  Fire  Ins.  Co.,  27  Pac.  742. 

[g]  If  a  building  is  insured  against  loss  by 
fire  under  a  policy  containing  a  proviso  that 
it  shall  be  or  become  void  in  case  the  building 
is  or  shall  become  vacant  or  unoccupied,  when 
it  was  well  known  to  the  insurer  at  the  date 
of  the  policy  and  subsequently  that  it  was 
and  renudned  unoccupied,  the  insurer  will  be 
presumed  to  have  waived  the  clause  as  to  oc- 
cupancy.— West  Co^t  Lumber  Co.  v.  State 
etc.  Ine.  Co.,  98  Cal.  502,  33  Pac.  258. 

[h]  Where  the  authorized  agent  of  a  fire  in- 
surance company  deUven  a  policy  with  full 
knowledge  of  tAe  state  of  the  title,  and  the 
company  takes  the  premium,  it  cannot  deny 
the  right  of  recovery  on  the  ifround  of  an 
ownership  other  than  the  entire,  uncondi- 
tional, and  sole  ownership. — Davis  v.  Phoenix 
Ins.  Co.,  Ill  Cal.  409,  43  Pac.  1115. 

[i]  Where  a  policy  of  fire  insurance  is  based 
upon  the  condition  that  the  insured  is  the 
owner  in  fee  simple,  bnt  contains  a  provision 

that  the  application  is  to  be  considered  a 
part  of  the  policy,  and  such  application  shows 
clearly  that  the  insured  is  not  the  owner 
in  fee  simple,  the  insurer  by  accepting  the 
risk  upon  the  application  waives  the  condition 
in  the  policy  as  to  the  title,  and  cannot  set 
up  the  want  of  such  fee  simple  title  to  de- 
feat an  action  on  the  policy. — Davis  t- 
Pboenix  Ins.  Co.,  Ill  CaL  409.  43  Pac.  1115. 

[j]  Where  an  apparently  false  statement, 
made  in  an  application  for  a  policy  of  acci- 
dent insurance,  that  the  applicant  had  ' '  never 
received  eoaipensatioa  for  any  accident,  ox> 
eept  aa  kereijiafter  atatad,*'  waa  eansea  by 
a*  emiaalen  of  the  agent  who  drew  it  to 
iUte  the  "naaiei  of  eompvaitf  or  Mt»«te< 
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tlons  with  MBonnt  of  oompeiisation,"  pro- 
vided for  in  the  form  of  application,  and 
where  the  agent  omitted  to  request  a  state- 
ment thereof  from  the  applicant,  and  the 
facts  that  he  had  received  previous  indem- 
nity for  accidents  from  the  same  and  other 
companies  were  known  to  the  officers  of  the 
company,  ftt  the  time  of  the  application,  ob- 
jection to  the  falsity  of  the  statement  is 
waived,  and  it  cannot  vitiate  the  policy.— 
Bayley  v.  Employers'  Liability  Asanr.  Corp., 
125  CaL  34S,  68  Pac.  7. 

[k]  Where  the  only  IntereRt  of  the  plain- 
tlff  in  the  insured  premises  was  that  of  a 
mortgagee,  which,  by  the  terms  of  a  stipula- 
tion in  the  policy,  would  vitiate  it,  as  being 
' '  other  than  the  entire  unconditional  and 
sole  ownership  of  the  property."  if  it  ap- 
pears that  the  insurance  company  knew  tha 
extent  of  the  plaintiif's  interest,  and  itsned 
the  policy  te  ptaintiiF  with  such  knowledge, 
all  conditions  inconsistent  therewith  were 
waived  by  aneh  issuance. — ^Allen  v.  Home  In- 
surance Co.,  133  Cal.  29,  6S  Pac  138. 

[1]  A  condition  In  a  peliey  of  insnranee  that 
it  should  be  void,  if  the  interest  of  the  as- 
sured be  other  than  unconditional  and  sole 
ownership,  held  waived  by  a  disclosure  of  the 
exact  condition  of  the  title  at  the  time  the 
policy  was  issued. — Loring  v.  Dutchess  Ins. 
Co.,  1  Cal.  App.  166,  81  Pac.  1026. 

[m]  Notice  to  an  Insurance  company  that 
the  insured  has  put  a  lessee  in  possession  of 
the  premises,  but  not  of  a  contract  of  pur- 
chase  on  the  expiration  of  the  lease,  will 
not  estop  the  company,  on  a  fire  after  such 
notice,  from  enforcing  «  stipulation  that 
change  of  ownership  shall  render  the  policy 
void.— Smith  v.  Phenix  Ins.  Co..  23  Pac.  383. 

[n]  A  notice  of  a  change  of  title  may  be 
given  to  the  person  who  signed  the  policy  as 
insurer's  agent  when  the  policy  was  issued, 
where  insured  had  no  knowledge  that  such 
rson  had  ceased  to  be  insurer's  agent.— 
hitney  v.  American  Ins.  Co..  56  Pac.  60. 

[o]  The  act  of  an  agent  of  an  Insurance 

company  in  issuing  a  policy  on  an  application 
alleging  unconditional  ownership  is  a  waiver 
of  such  condition  where  he  knows  at  the  time 
that  the  property  is  mortgaged,  and  that  a 
foreclosure  suit  is  pending.  Judgment  and 
order  (1898),  54  Pac.  93.  affirmed.— Breed- 
love  V.  Norwich  Union  Fire  Ins.  Soc,  124  Cal. 
164,  56  Pac.  770. 

[p]  The  omission  by  an  applicant  for  an  / 
accident  insurance  policy  to  state  in  his  writ- 
ten application  that  he  had  received  compen- 
sation for  previous  accidents,  as  required  by 
said  application,  will  not  avoid  such  policy, 
when  the  officers  of  the  insurance  company 
knew,  when  the  aplieatioa  was  made,  that  he 
had  received  indemnity  from  it  and  other 
companies  for  such  accidents.  Judgment  and 
order  (1899)  56  Pac.  638.  reversed. — Bayley 
V.  Employers'  Liability  Assur.  Corp  of  Lon- 
don, Kig^and,  125  Cat.  845,  S8  Pae.  7. 

[«]  Tka  fact  that  an  aeeldfiat  insurer  had 
waivMl  %  faja«  atiitament  th»t  tlw  i«f  vred  had 
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never  before  received  cornpenBation  for  any 
Mcident,  in  so  far  as  it  had  paid  bim  there- 
for in  1892,  and  knew  of  certain  other  like 
payments  by  third  pnwns  in  1892,  does  not 
waive  the  falsi^  of  the  statement  in  that 
prior  compensations  for  accidents  had  been 

Eaid  the  insured  in  1886,  of  which  the  insurer 
ad  no  knowledge. — Bayley  v.  EmpJoyers  *  li- 
ability Asanr.  Corp.,  56  Fae.  638. 

[r]  An  insurance  agent  who  receives  an  ap* 
plication  for  insurance  and  takes  it  to  the 
agent  of  another  company,  who  writes  the 
I  inraranee  and  divides  the  commission  with 
him,  is  not  the  agent  of  the  insuring  com- 
pany, so  as  to  make  his  knowledge  of  errone- 
ous recitals  in  the  application  the  knowledge 
of  the  company.  Judgment  71  Pac.  694, 
affirmed. — Parrish  v.  Rosebud  Min.  ete.  Co., 
140  CaL  635,  74  Pac.  812. 

[s]  Breach  of  warranty  by  Insured  under 
fire  policy  held  waived  by  acts  of  adjusting 
and  supervising  agent  of  insurer,  notwith- 
standing provision  in  the  policy. — Arnold  v. 
American  Ins.  Co.  (Cal.  Sup.),  84  Pac.  182. 

FOa  AUTHOBITIBS  FBOM  OTHEB  STATSS  : 

Estoppel  to  insist  upon  forfeiture,  be- 
cause of  knowledge  of  agent:  26  Am. 
Sep.  370,  note;  16  L.  B.  A.  33,  note. 
See,  also,  28  Cent.  Dig.,  cola.  1679-1692. 
SS  968-974. 


§  116.  Fraudulent  Acts  tS  Agent. 

[a]  In  an  application  for  insurance,  insured 
told  the  agent  that  the  property  was  worth 
about  fifteen  hundred  dollars.  The  applica- 
tion was  written  by  the  agent,  and  stated  the 
value  to  be  eighteen  hundred  dollars.  The 
insured  did  not  read  the  application,  or  know 
of  the  statement  therein  aa  to  value.  Held, 
that  the  company  could  not  avoid  the  policy 
for  the  misstatement  in  the  application. — 
Wheaton  v.  North  British  etc.  Ins.  Co.,  76 
Cal.  415,  9  Am.  St.  Rep.  216,  18  Pac.  758. 

Foe  Authorities  pbom  Other  States: 

See  28  Cent.  Diff.,  eola.  1733-1735,  S  998. 


§  117.   Inserting  False  Answers  in  Ap- 
plication. 

[a]  A  policy  providing  that  the  statements 
in  an  application  are  warranties  and  if  any 
of  them  are  false  the  policy  shall  be  void,  is 
not  forfeited  when  the  company's  own  agent, 
without  the  knowledge  of  the  insured,  makes 
all  the  false  statements. — Menk  v.  Home 
Mnt.  Ins.  Co.,  76  Cal.  50,  9  Am.  St.  Sep.  158, 
14  Pae.  837,  18  Pac.  117. 

[b]  Where  an  insurance  company's  agent  in- 
serted false  answers  in  an  application  for  a 
fire  policy  after  full  information  as  to  the 
facts  had  been  given  bim  by  insured's  man- 
ager, such  answers  constituted  no  defense  to 
an  action  on  the  policy,  though  the  answers 
were  declared  to  eonstitnte  waitanties. — Par- 
rish T.  Bosebttd  Um.  «tc.  Co.,  71  Plie.'694.  ' 


[e]  Where  an  Insurance  company's  agent 
inserted  false  answers  in  an  application  for  a 
fire  policy  after  full  information  as  to  the 
facts  had  been  given  him  by  insured's  man- 
ager, the  falsity  of  snch  answers  constituted 
a  valid  defense  to  a  policy  issued  by  another 
company,  not  represented  by  such  agent,  on 
the  same  property,  based  on  such  application. 
Parrish  v.  Bosebnd  Min.  etc.  Co.,  71  Pac.  694. 

§  118.  Form  and  BeqnlfllteB  of  Bzproa 

Waiver. 

[a]  A  waiver  of  the  condition  of  forfeiture 
for  nonpayment  of  the  premium  by  an  oral 
extension  of  the  time  of  payment  is  not  re- 
quired to  rest  upon  a  consideration,  or  new 
agreement,  nor  need  it  be  created  by  such 
acts  or  conduct  as  would  create  a  technical 
estoppel,  though  the  insurance  company  may 
be  estopped  by  its  acts  from  disputing  that 
it  has  waived  a  forfeiture,  as  against  one 
who  has  been  permitted  to  act  in  reliance 
upon  its  oral  agreement  to  extend  the  time, 
without  notice  to  -the  contrary. — Knarston  v. 
Manhattan  Life  Ins.  Co.,  140  CaL  57,  73  Pac 
740. 

[b]  Implied  promise  to  pay  premium  within 
extension  granted  at  request  of  insured  is 
sufficient  consideration  for  the  extension. — 
Knarston  r.  Manhattan  Ins.  Co.,  140  CaL  6S, 
78  Pae.  740. 

Fm  Authobities  noic  Otheb  States: 

See  28  Cent.  Dig.,  cols.  1769-1789,  §§ 
1016-1025. 


S  119. 


Oral  Waivar. 


[a]  Insurer  may  waive  conditions  orally  or 
by  acta  or  conduct. — Wheaton  v.  North  Brit- 
ish ete.  Co:,  76  Cal.  427,  9  Am.  St  Bep.  216-n, 
18  Pac.  758. 

[b]  Waiver  of  forfeiture  for  nonpayment  of 
premium  is  not  an  alteration  of  contract  and 
may  be  made  by  parol. — Knarston  v.  Man- 
hattan Ins.  Co.,  140  Cal.  62,  63,  73  Pae.  740. 

Foi  AuTBoamss  ntoH  Otheb  States: 

See  88  Cent.  Dig.,  cols.  1770-1773,  S  1018. 

§  120.   Ibdoraement  on  Poller. 

[a]  A  policy  of  fire  insurance  issued  to 
partners,  contained  a  provision  that  the  con- 
veyance of  the  property,  or  the  assignment 
of  the  policy,  without  the  consent  of  the 
company  indorsed  thereon,  should  avoid  the 
policy,  and  a  further  provision  that  no  agent 
was  empowered  to  waive  any  of  the  condi- 
tions of  the  policy  without  special  authority 
in  writing  from  the  company.  One  of  the 
partners  transferred  his  interest  without  the 
knowledge  or  consent  of  the  company,  bat 
shortly  afterward  the  agent  was  informed  of 
the  transfer  and  promised  to  have  the  proper 
indorsements  made  on  the  polit^.  Held,  tbat 
the  condition  av  to  transfer  was  not,  by  the 
act  of  4he  agent,  waived,  ao  as  .to  reviv*  ^ 
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polic7.— Shaggart  LrcomiiuF  Pire  Ins.  Co., 
55  Cal.  408.  ' 

[b]  A  eondition  that  an  increase  of  risk 
shall  avoid  the  policy  is  part  of  the  coo- 
tract  itself,  and,  if  it  is  stipulated  that  sneh 
eondition  can  only  be  waived  by  indorse- 
ment on  the  policy,  it  then  cannot  be  waived 
in  any  other  manner. — Gladding  v.  California 
Farmers'  JIut.  Pire  Ins.  Co.,  66  Cal.  6,  4  Pac. 
764.  ' 

PC«  AUTHOBUnES  FBOlf  OtHSE  StATES: 

See  28  Cent.  Dig.,  cols.  1774-1784,  H  1020- 
1023. 

{  121.    WaSTor  of  ProTlsioni  u  to 

Uoda  at  Waiver. 

[a]  A  fire  insurance  policy  on  a  honse  on 
leased  land  was  made  in  the  name  of  the 
lessee,  with  a  provision  that  loss,  if  any, 
under  same,  should  be  payable  to  another 
person,  as  his  interest  might  appear.  The 
lessee  surrendered  the  property  to  the  owner, 
and  the  person  to  whom  the  loss  was  made 
payable  notified  the  agent  of  the  insurance 
company  of  the  surreooer  by  the  lessee,  and 
was  informed  by  the  sgent  that  no  change 
in  the  policy  was  necessary  because  of  the 
same.  Held,  that  the  insurance  company 
thereby  waived  a  provision  in  the  policy 
that  the  same  should  be  void  if,  without  the 
consent  of  the  company  indorsed  thereon, 
there  should  be  any  change  In  the  title  or 
possession  of  the  property. — West  Coast  Lum- 
ber Co.  V.  State  Inv.  etc.  Co.,  98  Cal.  SOS,  33 
Pac  258. 

Fn  AvTHOBiTiss  ntoic  Other  States: 

See  28  Cent  Dig.,  cols.  1784-1787,  §  1024. 

§  122.  Implied  WalTar— Bztendlng  nme  to 
Pay  Premiam. 

[a]  Extension  of  time  to  pay  premium 
waives  forfeiture  for  nonpayment  unless  re- 
pudiated and  notice  of  repudiation  is  given 
to  insured. — Knarston  v.  Manhattan  laa.  Co., 
140  Cal.  64,  73  Pac.  740. 

[b]  Notice  to  pay  a  premium  due  on  the 
15th  of  the  month  was  given  to  insured,  but 
the  general  agent,  on  the  16tb,  extended  the 
time  to  the  24th.  Insured,  who  did  not  pay 
on  the  24th,  promised  to  pay  in  a  day  or  two, 
but  did  not  pay  a  collector  who  called  on 
him  on  the  27th,  and  no  other  efforts  were 
mads  to  collect  the  premium.  The  general 
agent  testified  that  he  would  have  received 
the  premium  at  any  time  prior  to  the  death 
of  insured,  which  occurred  on  the  2d  of  the 
following  month.  Held  sufficient  to  show  a 
waiver  of  forfeiture  for  nonpayment  of  pre- 
mium.— Knarston  v.  Manhattan  Life  Ins.  Go» 
124  Cal  74,  56  Pac  773. 

'  Fob  Autbobities  fbom  Othxb  States: 

See  28  Cent.  Dig.,  cols.  1790-1865,  {{ 
1026-1085. 

g  123.  — —  Negotlatliig  Willi  Insured. 

[a]  If  an  insurance  company,  after  knowl- 
•dge  of  any  default  for  which  it  might  ter- 


minate the  contract  of  insurance,  enters  into 
negotiations  or  transactions  with  the  assured 
which  recognize  the  continued  validity  of  the 
policy,  and  treat  it  as  still  in  force,  the  right 
to  claim  a  forfeiture  for  such  previous  de- 
fault is  waived. — Murray  v.  Home  Benefit 
Life  Assn.,  90  Cal.  402,  27  Pac.  309;  Knars- 
ton V.  Manhattan  Life  Ins.  Co.,  140  Cal.  57, 
73  Pac.  740. 

§  124.   Oouent  to  Assignment. 

[a]  In  an  action  on  a  fire  policy,  assigned 
to  plaintiff  with  the  approval  of  the  com- 
pany, when  the  insured  property  was  sold 
to  plaintiff,  defendant  cannot  show  that  the 
sale  was  in  fraud  of  creditors,  and  therefore 
no  title  passed  to  plaintiff. — Clark  v.  Svea 
Firs  Ins.  Co.,  102  Cal  252,  36  Pac  587. 

§  126.  DeUvery  of  Policy  Wlfltoat  Objec- 
tion. 

[a]  Condition  t^at  policy  should  not  take 
effect  before  premium  paid  is  waived  by  its 
unconditional  delivery  on  express  or  implied 
credit. — ^Famnm  v.  Phoenix  Ins.  Co.,  83  CaL 
852,  17  Am.  St.  Bep.  233,  23  Pac  869. 

[b]  Knowledge  of  breach  of  condition  pre- 
cedent to  liability  on  policy  communicated 
to  agent  is  knowledge  of  company,  and  Lis 
act  in  delivering  policy  thereafter  is  waiver 
by  company  of  such  conditions. — Parnum  v. 
Phoenix  Ina.  Co.,  83  Cal  260,  17  Am.  St. 
Bep.  233,  23  Pac  839. 

[c]  An  express  provision  in  a  policy  of  in- 
surance that  the  company  shall  not  be  lia- 
ble thereon  unless  the  premium  is  actually 
paid  is  waived  by  the  unconditional  deliv- 
ery of  the  policy  to  the  assured,  as  a  com- 
pleted and  executed  contract,  under  an  ex- 
press or  implied  agreement  that  a  credit  shall 
be  given  for  a  premium,  and  in  such  a  case 
the  company  insuring  is  liable  for  a  loss 
which  may  ocjcqt  during  the  period  of  credit; 
but  this  rule  does  not  apply  where  a  policy 
is  undelivered, — Griffith  v.  New  York  Life 
Ins.  Co.,  101  Cal.  627,  40  Am.  St.  Bep.  96.  36 
Pac  113. 

[d]  A  policy  and  the  application  therefor 
required  payment  of  the  first  premium  while 
assured  was  in  good  health.  It  was  delivered 
withont  payment  of  the  premium,  insured  in- 
forming insurer's  agent  at  the  time  that  he 
was  unable  to  pay.  No  demand  for  the  pre- 
mium was  ever  made,  and,  a  month  and  a 
half  after  issuance,  insured  informed  the 
agent  that  he  intended  traveling  in  a  foreign 
country,  and  asked  if  the  policy  would  be 
vitiated  thereby.  The  agent  said,  **No." 
Held,  that  the  condition  as  to  payment  of 
the  premium  had  been  waived. — Berliner  v. 
Travelers'  Ina.  Co.,  121  Cal.  451,  53  Pac.  922. 

[e]  Where  defendant,  with  knowledge  that 
plaintiff's  interest  in  insured  property  was 
that  of  mortgagee,  issued  a  policy  lo  her 
providing  that,  if  the  interest  of  the  in- 
sured was  other  than  the  entire  ownership 
of  the  property,  the  policy  should  be  void 
unless  otherwise  provided  by  agreement  in- 
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insurance;     §§  12$,  127. 


doTBed  thereon,  «nd  at  the  expiration  of  the 
term  iaened  a  new  policy  in  renewal  thereof, 
the  iesuanee  of  the  policy  was  a  waived  of 
eueh  condition,  and  each  waiver  extended  to 
the  renewal^AIlen  t.  Home  Ina.  Co.,  188 
CaL  20,  68  Pao.  138. 

VoA  AuTHoaiTixs  PBOic  Otbeb  States: 

Conditions  requiring  payment  before  de- 
livery of  policy,  waiver  of:  57  Am. 
Sep.  S14,  note.  See,  also,  28  Cent. 
Dig.,  eoU  1705-1700,  I  1028. 

S  126.  Faltin  to  Oaaefll  or  Baociiid. 

[a]  A  elauee  in  a  policy  of  ingurance  whleh 
provides  that,  "if  a  building  shall  fall,  ex- 
cept as  the  reaiUt  of  fire,  insnranee  by 
thu  company  shall  immediately  cease  and 
determine,"  is  to  be  understood  in  the  or- 
dinary meaning  of  the  words  used;  and  so 
long  as  the  bnildinff  remains  standing,  no 
matter  how  mach  it  may  be  injured  by 
storms  or  any  other  cause,  the  liability  of 
the  company  under  the  policy  of  insurance 
will  continue.  If  a  building  which  is  insured 
against  fire  is  afterward  so  damaged  from 
other  eanses  as  to  render  the  risk  more 
hazardous,  and  the  company  does  not  take 
steps  to  cancel  the  policy,  but  permits  the 
risk  to  stand,  and  the  building  is  destroyed 
by  fire,  the  company  will  be  liable. — Breuaer 
V.  Liverpool  etc  Ina.  Co.,  61  Gal  101,  21  Am. 
Sep.  703. 

[b]  The  right  of  an  insurance  company  to 
treat  a  fire  policy  as  void  on  discovering, 
after  the  loss,  that  the  assured  was  not  the 
absolute  owner  of  the  property,  is  not  neces- 
sarily lost  by  not  asserting  it  immediately, 
the  delay  not  having  induced  the  assured  to 
change  his  condition. — McCormick  v.  Spring- 
field S*ire  etc.  Ins.  Co.,  66  Cal.  361,  6  Pae.  617. 

[c]  Life  policies  were,  in  terms,  to  be  for- 
feited by  failure  to  pay  premiums  on  the 
very  day  they  should  fall  due.  Pursuant  to 
directions,  the  agents,  in  their  monthly  re- 
ports, marked  as  canceled  those  delinquents 
whose  premiums  they  deemed  uncollectible, 
while  the  other  delinquents  were  marked 
rimply  as  in  arrears.  If  these  latter  paid 
the»  premiums  before  the  next  monthly  re- 
port, and  produced  a  health  certificate,  they 
were  reinstated.  Held,  that  there  was  no 
waiver  of  the  forfeiture,  where  a  delinquent 
who  was  transferred  to  the  arrearage  sheet 
died  before  the  next  monthly  report,  without 
having  produced  a  health  certificate  and  paid 
the  premium.— Blake  v.  National  Life  Ina. 
Co.,  123  CaL  470,  56  Pac.  101. 

F«  AuTHOBims  noK  Othek  SraTKS : 

Sea  28  Cent.  Dig.,  cols.  1810-1814,  S  1038. 

1 127.  ]>einand,  Aeeoptaiico  or  Betanttm  of 
Premlnma. 


[a]  Marine  insnrar  li  estopped  to  deny  lia- 
lolity  because  loss  wu  known  before  demand- 
ing indoxaement  of  pramiums,  if  it  waa  eua- 


toflury  to  pay  only  on  arrival  of  shipmeata 
Wells  etc.  Co.  r.  Pacific  Ins.  Co.,  44  Cal  397. 

[b]  A  demand  for  and  an  acceptance  of 
premiums  or  assessments  on  a  forfeited  pol- 
icy will  not  waive  the  forfeiture,  where  the 
insurer  has  no  knowledge  of  the  fact  of  a 
breach  causing  the  forfeiture. — Shuggart  v. 
Lycoming  Fire  Ins.  Co.,  59  CaL.  408. 

[c]  A  policy  of  fire  insurance  issaed  to 
partners  contained  a  provision  that  the  con- 
veyance of  the  property  or  the  assignment 
of  the  policy  without  the  consent  of  the  com- 
pany indorsed  thereon  should  avoid  the  pol- 
icy. One  of  the  partners  transferred  his  in- 
terest in  the  property  without  tlie  knowledge 
or  consent  of  the  company,  and  assigned 
the  policy.  The  other  partner,  after  the 
transfer,  made  two  payments  of  premiuoM 
on  behalf  of  the  new  firm.  Held,  that  the 
payment  and  receipt  of  the  premium  after 
the  transfer  did  not  estop  the  company  from 
claiming  a  forfeiture. — Shuggart  v.  Lycoming 
Fire  Ins.  Co.,  65  Cal.  408. 

fd]  Where  policy  provides  that  nonpayment 
of  premium  suspends  its  operation,  suspension 
is  not  waived  by  receipt  of  part  payment 
of  premium  after  maturity. — Curtin  v.  Phenix 
Ins.  Co.,  78  Cal.  622,  623,  21  Pac.  870. 

[e]  TV>Tfelture  for  nonpayment  of  premium 
la  waived  by  acceptance  thereof  after  de-  ' 
fault— Curtin  v.  Phenix  Ins.  Co.,  78  Cal.  623, 
21  Pac.  370. 

[f]  A  condition  of  forfeiture  of  the  policy, 
contained  in  a  note  given  for  a  premium,  is 
for  the  benefit  of  the  insurer,  and  such  condi- 
tion is  waived;  and  is  not  avulable  to  defeat 
the  policy,  if  payment  of  the  note  is  not  de- 
manded at  maturity,  and  it  is  retained  as  a 
binding  obligation  with  the  right  to  collect 
it  if  no  loss  should  occur  during  the  life  of 
the  policy;  and  in  such  case  the  insurer  can- 
not refuse  to  pay  a  loss  which  occurred  be- 
fore the  payment  of  the  note. — Palmer  v. 
Continental  Ins.  Co.,  132  Cal.  68,  64  Pac  97. 

[g]  Where  there  was  no  fraud,  false  swear- 
ing, eoneealment,  or  misrepresentation  by 
the  applicant  for  a  policy  of  fire  insurance 
which  made  the  loss  payable  to  a  mortgagee, 
and  the  policy  was  written  by  an  agent  of 
the  company,  who  delivered  it  to  a  repre- 
sentative of  the  mortgagee,  and  a  full  pre- 
mium was  paid  and  retained  by  the  insur- 
ance company  without  offer  of  rescission 
after  knowledge  of  the  facts,  and  the  assured 
person  had  an  insurable  interest  in  the  prop- 
erty, though  bis  wife  was  the  owner  of  an 
undivided  half  interest  therein,  the  policy 
may  be  enforced  by  the  mortgagee,  notwith- 
standing a  clause  that  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership,  the  policy  should  be  void.— Sharp 
v.  Scottish  Union  etc  Co.,  136  CaL  542.  69 
Pac  253,  615. 

Fob  AvTHOBims  note  Oran  Suxxs: 

83  C.  C.  A.  869,  note.   See,  also,  28  Ceat 
Dig.,  cola.  1881-1851,  H  1041-107ft, 
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§  128>  Ocpdltlouil  Aootytmo  9t  Pisuiliun* 

[a]  A  life  insdranee  pollej  provided  for  an 
sDuaal  renewal,  without  medical  re>exaiiuu- 
tloB,  upon  paTment  of  a  CMtain  preminm 
on  a  certain  day,  and  tltat  failure  to  pay 
meli  premium  on  the  daj  tpeeifled  ehonld 
terminate  the  policy;  but  it  was  the  enstom 
of  the  company  to  reinstate  policiee  upon 
the  ineared's  paying  the  premium  and  fur- 
nishing a  health  certificate  within  thirty 
days  from  such  lapse.  The  inaared  failed  to 
pay  the  third  annual  premium,  but  within 
thirty  days  sent  a  money  order  to  the  com- 
pany, but  withont  the  health  certificate.  No- 
tices of  this  preminm  had  been  aeeompaniad 
by  a  Uank  health  eertifleate,  and  requests 
for  its  ttxeention  in  connection  with  the  re- 
mittance. The  company  receipted  for  the 
money  order,  expresaly  stating  that  they' 
could  not  accept  it  as  payment  unless  the 
health  certificates  were  sent  within  thirty 
days.  Insured  died  without  sending  the  cer- 
tificate, and  the  money  order  was  returned. 
Held,  that  the  policy  having  lapsed  and  the 
health  certificate  being  a  prerequisite  to  its 
reinstatement,  the  oTideuce  was  not  sufficient 
to  show  a  waiver  of  the  forfeiture  on  the 
part  of  the  company. — Nielsen  v.  Provident 
Sav.  Life  Asrar.  Boe.  66  Pae.  668. 

g  12».   Fallnn  to  B«iiA  NottM; 

[a]  Where  the  failure  of  an  insurance  com- 
pany to  Kud  to  assured  a  certain  notice 
waives  the  forfeiture  of  a  policy  for  non- 
payment of  an  assessment,  the  fact  that  the 
failure  to  send  the  notice  was  due  to  a  mis- 
take of  an  employee  is  not  material. — Mills 
V.  Home  Ben.  Life  Assn.;  lOS  CaL  232,  38  Pac 
723. 

I  130.  B«iuirlng,  Aco^tliig  or  Botalnlag 
Proofs  of  Loss. 

[a]  Where  an  insnrance  company  night 
have  declared  a  fire  policy  forfeited  for  a 
ehavge  of  title  in  the  property  insured,  but, 
knowing  all  the  facta,  called  for  proofs  of 
loss  and  promised  to  pay  the  loss,  the  for- 
feiture was  waived. — Silverberg  v.  Phoenix 
Ins.  Co.,  67  Cal.  36,  7  Pae.  38. 

[b]  Where  there  has  been  a  breach  of  a  con- 
dition in  a  policy,  and  the  insurer,  with  full 
knowledge  thereof,  and  without  denying  its 
liability  on  that  ground,  requires  the  assured 
to  furnish,  and  he  does  furnish  at  some 
trouble  and  expense,  proofs  of  a  loss  under 
the  policy,  such  breach  cannot  be  set  up  as 
a  defense  to  an  action  on  the  policy. — Silver- 
berg T.  Phoenix  Ins.  Co.,  67  Cal.  36,  7  Pae. 
68. 

[o]  Asking  for  and  receiving  proof  of  loss 
is  not.  waiver  of  forfeiture  on  account  of 
fraudulent  overvaluation. — Wheaton  v.  North 
British  etc.  Co.,  76  CaL  429-433,  9  Am.  St 
Bep.  216,  18  Pac.  758. 

[d]  An  instruction  that  if  the  company's 
agent  had  knowledge  of  the  overvaluation 
of  the  property  in  the  application,  and,  after 
the  fire,  sent  others  to  examine  as  to  the 


value,  and  was  informed  by  them  that  the 
value  was  much  less  than  that  stated  in  the 
application,  and  believed  them,  and  after- 
ward requested  proofs  of  loss  from  the  in- 
sured, and  put  him  to  the  expense  of  making 
such  proofs,  the  juiy  could  find  that  defend- 
ant waived  any  forfeiture  resulting  from 
overvaluation  in  the  application,  is  error 
where  the  policy  requires  proofs  of  loss  to 
be  furnished,  and  it  is  not  shown  that  the 
agent  knew  or  believed  that  the  overvalua- 
tion was  intentional,  since  a  waiver  by  es- 
toppel, to  be  binding,  must  be  made  with  full 
knowledge  of  the  circumstances,  and  must 
cause  the  other  party  to  suffer  some  loss 
that  he  would  not  otherwise  have  sustained. 
Wheaton  v.  North  British  etc.  Ins.  Co.,  76 
CaL  415,  9  Am.  St.  Bep.  216,  18  Pae.  758. 

[e]  The  company  does  not  waive  its  right 
to  insist  on  the  forfeiture  of  the  policy  be- 
cause of  misrepresentations  as  to  the  title  to 
the  property  by  requesting  the  assured  to 

J>roduee  their  books,  together  with  the  unin- 
nred  property,  after  the  fire,  as  provided 
by  the  policy,  and  after  it  is  aware  that  the 
assured  are  not  the  absolute  owners.-~McOor- 
miek  V.  Orient  Ins.  Co.,  86  Cal.  260,  24  Pac. 
1003;  McCormiek  v.  Union  Ins.  Co.,  24  Pae. 
1005;  HcCormiek  T.  Springfield  Ins.  Co., 
24  Pac.  10O5. 

F(»  AuTHOBiTiBS  raoH  Otbeb  Statbs: 

See  28  Cent  Dig.,  eols.  1805-1807,  {  1036. 


I  131.  Faitlcipating  In  Adjustmsat  of  Loss. 

[a]  In  an  action  upon  a  fire  policy,  it  ap- 
peared that  the  defendant  company's  agent 
had  joined  with  other  companies  in  adjust- 
ing the  loss,  and  upon  the  adjustment  prom- 
ised to  pay  hie  company's  proportion,  and 
thwenpon  the  plaintiff  settled  with  the  other 
companies  upon  the  basis  of  the  adjustment 
Held,  that  the  defendant  was  estopped  from 
denying  its  liability.— Fishbeek  Phenlx 
Ins.  Co.,  54  Cal.  422. 

[b]  An  agreement  for  appraisement  be- 
tween an  insurance  comoany  and  insured  pro- 
vided that  the  submission  was  without  ref- 
erence to  any  other  matter  of  difference  than 
the  damage  to  the  property,  and  should  be 
of  binding  effect  only  so  far  as  regarded  the 
same;  end  the  policy  provided  that  the  com- 
pany should  not  be  held  to  have  waived 
any  condition  by  proceeding  to  an  appraisal. 
Held,  that  the  company  did  not  waive  a 
condition  rendering  the  policy  void  in  case 
of  a  double  insurance. — Holbrook  v.  Baloise 
Fire  Ins.  Co.,  117  Cal.  561,  49  Pac.  565. 

F(»  AuTHOBimB  nou  Othb  States: 

See  28  Cent  Dig.,  eols.  1859-1862,  || 
1078-1081. 


ZI.   BISKS  AND  CAUSES  OF  LOSS. 

MARINE  INSURANCE— PLACE  OF  LOSS,  |  18S. 

  PERILS  OF  THE  SEA,  i  US. 

  BARBATRT,  |  184. 
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INSURANCE,  XI,  §§  132-13S. 


INSURANCE  OF  PROPERTY— SITUATION  OP 
PROPERTY,  I  185. 

8UABASTT  INSURANCE — NEGLIGENCE  OF  IN- 
SURED,  )  136. 

ACCIDENT  INSURANCE — ^EXTERNAL,  VIOLENT 
OR  ACCIDENTAL  VEAKS,    |  137. 

  ACCTPEXT  DEFINED,   I  138. 

  PROVISIONS  IN  POLICY,  f  189. 

  MURDER  OB  SITICIDE,  |  140. 

§  132.   Marine  Insurance — Place  of  Loss. 

[a]  A  marine  time  policy  permitted  a  ves- 
sel insured  to  prosecute  voyages  anywhere 
upon  the  navigable  waters  of  the  globe. 
But  npon  the  back  of  the  policy  this  indorse- 
ment was  made:  "Vessel  to  be  employed  on 
the  Gulf  of  California,  and  captain  is  privi- 
leged to  act  as  his  own  pilot  without  preju- 
dice to  this  insurance."  Held,'  that  the 
meaning  of  the  indorsement  was  either  that, 
while  the  vessel  was  erapjayed  in  the  Gulf 
of  California,  her  captain  might  act  as  her 
pilot  "without  prejudice  to  the  insurance," 
or  that  permission  already  granted  in  the 
body  of  the  policy  to  navigate  the  Gulf  of 
California  iras  again  given  in  the  written 
indorsement,  and  that  the  captain  might, 
while  so  navigating  the  ship,  act  as  her  pilot 
"without  prejudice  to  the  iosuranee";  and 
that  the  right  to  recover  was  not  limited  to 
loss  on  the  Gulf  of  California. — Gulf  of  Cali- 
fornia Nav.  etc.  Co.  V.  State  Inv.  etc.  Co.,  70 
Cal.  686,  12  Pac.  473. 

Fob  Authobities  raou  Other  States: 

See  2S  Cent.  Dig.,  cols.  1875-1877,  S  1090. 

}  133.    Perils  of  the  Sea. 

[a]  Explosion  of  boiler  is  not  a  "peril  of 
sea"  within  meaning  of  marine  policy  insur- 
ing against  such  peril. — Miller  v.  California 
Ins.  Co.,  76  CaL  147,  9  Am.  St.  Bep.  184,  18 
Pac.  165. 

"Pcm,  ATjTHOtmEs  PEOM  Other  States: 

See  28  Cent.  Dig.,  cols.  1877-1880,  |  1091. 

g  134.   Barratry* 

[a]  The  fact  that  the  master  b  a  part 
owner  in  the  vessel  does  not  incapacitate  him 
from  committing  barratry,  especially  with 
reference  to  the  cargo. — Meyer  v.  Great 
Western  Ins.  Co.,  104  Cal.  381,  38  Pm.  82. 

I  135.  Instirane«  of  Proiter^— Sltnatioii  of 

Property. 

[a]  Where  a  fire  insurance  policy  on  a  bar* 
vesting  machine,  though  mnning  in  terms  for 
a  year,  contains  a  clause  stating  that  it  only 
insures  the  machine  while  operating  in  the 
grain  fields,  and  in  transit  from  place  to 
place  in  connection  with  harvesting,  the  in- 
surance company  is  not  liable  for  a  loss  of 
the  machine  by  fire  within  the  year,  if  at  the 
time  of  such  lose  it  was  not  actually  in  opera- 
tion or  in  transit,  as  provided  by  such  clause. 
Benicia  Agricultural  Works  v.  Germania  Ins. 
Co.,  97  CaL  468,  32  Pac.  612. 


[b]  In  an  action  on  a  fire  insurance  poliev 
on  a  harvesting  machine  while  ' '  operating 
in  the  grain  fields,  and  in  transit  from  place 
to  place  in  connection  with  harvesting  in" 
a  certain  county,  it  appeared  that  the  ma- 
chine was  moved,  the  day  after  the  policy 
was  issued,  from  the  place  where  it  had  been 
stored  since  the  previons  harvesting  sesson, 
to  a  blacksmith-shop,  to  be  repaired,  in  order 
to  fill  contracts  for  cutting  grain.  While 
near  such  ebop.  eight  days  after  being  takes 
thereto,  and  about  the  day  the  harvesting 
season  commenced,  the  machine  was  burned. 
Held,  that  it  was  not  "operating  in  grain 
fields,"  or  "in  transit  from  place  to  place 
in  eonnection  with  harvesting,"  at  the  time 
it  was  destroyed. — ^Mawhinney  Southera 
Ins.  Co.,  98  Cal.  184,  82  Pac.  945. 

Fw  AtnHORmzs  raoif  Otheb  States: 

See  28  Cent.  IMg.,  cols.  1921-1926,  |  1121 

§  136.  Ovaran^  Xnsnraiico— Netfiganeo  of 

Insured. 

[a]  Where  the  applicant  for  the  bond  of 
indemnity  represented  that  the  books  and 
accounts  of  the  cashier  and  bookkeeper  could 
be  examined  and  audited,  and  all  moneys,  se- 
curities, vouchers,  and  property  on  hand 
would  be  examined  and  verified  daily,  aod 
the  applicant,  by  reason  of  absence,  failed 
for  four  days  to  comply  with  the  terms  of  the 
contract,  during  which  time  the  cashier  ab- 
sconded with  his  employer's  money,  •snch 
failure  discharged  the  surety  from  liability 
upon  the  bond. — Young  v.  Pacific  Surety  Co., 
137  CaL  596,  70  Pac.  660. 

{  137.  Aectdmt  Insrrrance  External,  Yio- 
lout  or  Accidental  Means. 

[a]  Although  the  evidence  leaves  It  doubt- 
ful as  to  whether  the  death  of  the  insured 
was  caused  by  a  fall  or  by  a  blow  struck  by 
a  third  person,  yet  in  either  case  the  death 
is  caused  by  "accidental  means"  within  the 
general  terms  of  a  policy  providing  against 
injuries  or  death  caused  through  "external, 
violent,  and  accidental  means. '^Bichards  v. 
Travelers'  Ins.  Co.,  89  Cal.  170,  23  Am.  St 
Bep.  455,  26  Pae.  762. 

[b]  Where  the  insured  died  from  the  effect! 
of  a  blow  struck  by  a  person  after  an  at- 
tempt to  blackmail,  such  death  is  the  result 
of  accidental  means,  within  the  general  terms 

of  a  policy  providing  against  injuries  or  death 
caused  through  * '  external,  violent,  and  ac- 
cidental means." — Bichards  v.  Travelers'  laa 
Co.,  89  CaL  170,  23  Am.  St.  Bep.  455,  26  Pae. 
762, 

§  138.    Accident  Defined. 

[a]  The  word  "accident,"  as  used  in  ae- 

cident  policies,  must  be  given  its  popular  and 
common  acceptation,  and  includes  any  cas- 
ualty which  takes  place  without  the  fore- 
sight or  expectation  of  the  person  acted  upos 
or  affected  by  the  event. — Bichards  v.  Tiav 
elers '  Tns.  Co.,  89  OaL  170,  23  Am.  8t  Bsp 
455,  26  Pae.  762. 
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{  139.   Provisions  In  Policy. 

[a]  Under  a  clause  of  an  accident  insuraoee 
policy  providing  for  payment  of  dooble  the  * 
specified  benefit  should  the  insured  be  in- 
jured or  killed  "while  riding  as  a  passenger 
in  any  passenger  conveyance  using  steam 
....  as  a  motive  power,"  the  beneficiary 
may  recover  for  the  death  of  insured,  who, 
on  invitation  of  the  railroad  superintendent, 
left  a  railway  passenger  coach  in  which  he 
was  a  passenger,  and  rode  on  the  engine,  and, 
while  BO  riding,  was  injured,  and  died;  since 
he  did  not  thereby  lose  the  character  of  a 
passenger. — Berliner  v.  Travelers*  Ina.  Co., 
121  Cal.  458,  53  Pac.  918. 

[b]  A  provision  of  an  accident  insarance 
policy  that  the  insurer  shall  not  be  liable 
for  injuries  or  death  caused  while  the  insured 
is  trying  to  "enter  or  leave  a  moving  con< 
veyance  using  steam  as  a  motive  power  [or 
is]  in  or  on  any  such  conveyance  not  pro- 
vided for  transportation  of  passengers,"  does 
not  defeat  recovery  for  death  from  an  injury 
received  while  riding  by  invitation  in  a  loco- 
motive drawing  a  passenger  train,  the  loco- 
motive and  train  together  constituting  a 
"conveyance"  for  transportation  of  passen- 
gers.— Berliner  v.  Travelers '  Ins.  Co.,  121  Cat 
458,  66  Am.  St.  Sep.  49,  53  Pac.  918. 

[e]  A  proviso  of  an  accident  insarance  pol- 
icy that  the  insurer  shall  not  be  liable  ''if 
the  insured  is  injured  in  any  occupation  or 
exposure  classed  by  this  company  as  more 
hazardous  than  that  here  given"  refers  to 
classes  of  occupation,  and  not  to  particular 
acts  not  embraced  in  the  occupation  given, 
and  hence  does  not  defeat  recovery  for  the 
accidental  death  of  one  insured  as  a  mining 
expert  while  casually  riding  on  a  locomotive. 
Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  458, 
66  Am.  St.  Bep.  49,  53  Pac.  918. 

[d]  A  provision  in  an  accident  policy  that 
it  shall  not  cover  injuries  received  while  as- 
sured is  insane  is  lawful. — Blunt  v.  Fidelity 
A  Casualty  Co.,  145  Cal.  268,  78  Pac.  729,  67 
L.  E.  A.  793. 

[e]  In  an  accident  policy,  a  provision  that 
"in  case  of  injuries  ....  intentionally  in- 
flicted on  himself  by  the  insnred,  or  inflicted 
on  himself  or  received  by  him  while  insane," 
the  company  shall  not  be  liable,  exempts  the 
insurer  from  liability  for  injuried  to  insured 
while  insane,  whether  intentionally  inflicted 
or  not. — Blunt  v.  Fidelity  ft  Casualty  Co.,  146 
CaL  268,  78  Pac.  729,  67  L.  B.  A.  793. 

I  140.   Msrdw  or  SoieidA. 

[a]  Provision  in  accident  policy  that  com- 
pany will  not  be  responsible  for  intentional 
injury  inflicted  by  insured  or  any  other 
person  bars  right  of  beneficiary  of  one  mur- 
dered without  provocation. — Fischer  v.  Trav- 
elen'  Ins.  Co.,  77  Cal.  247,  19  Pac  425. 

{b]  A  provision  in  an  accident  policy  that 
the  insarance  shall  not  be  held  to  extend  to 
any  cause  of  death  unless  the  claimant  under 
the  policy  shall  establish,  by  direct  and  posi- 


tive proof  that  the  death  was  caused  by  ex- 
ternal violence  and  accidental  means,  and 
was  not  the  resnlt  of  design  either  on  the 
part  of  the  insured  or  of  any  other  person, 
merely  states  as  a  condition  that  the  death 
shall  not  be  caused  by  the  act  of  one  whose 
design  was  to  cause  death  by  the  act,  and 
does  not  include  every  case  where  a  blow, 
not  intended  to  hill,  unfortunately  and  un- 
designedly produces  death. — Kichards  v. 
Travelers'  Ins.  Co.,  89  CaL  170,  23  Am.  St. 
Bep.  456,  26  Pac.  762. 

Teat  AuTHOEims  raoii  Othbb  States: 
See  28  Cent.  Big.,  col.  1989,  S  1186. 

ZH.    EXTENT  OF  LOSS  AND  LIASILITT 
OF  INSUBEB. 

MARINE  INSURANCE— EFFECT   OP  ABANDON- 

UENT,  {  141. 
INSURANCE    ON  PROPERTY— TOTAL    LOSS,  | 

142. 

  VALUE  OF  PROPERTY  DESTROYED,  |  148. 

LIFE  INSURANCE— DEDUCTION    OF  UNPAID 

PREMIUU.  f  144. 
ACCIDENT  INSURANCE— TALUS     OF  TIME. 

I  145. 

  TOTAL  DISABILITY,  i  148. 

§  141.  Marine  Insarance— Btteet  of  Aban- 
donnmit. 

[a]  The  fact  that  a  vessel,  lost  while  be- 
ing towed  out  to  sea,  is  insured,  does  not 
devest  the  owner  of  the  right  of  action 
against  the  tug  for  damages  for  the  loss; 
especially  in  the  case  of  a  mere  partial  in- 
surance, for  in  such  case  the  abandonment 
by  the  owner  only  transfers  his  interest  so 
far  as  that  interest  is  covered  by  the  policy. 
White  V.  The  Mary  Ann,  6  Cal.  462,  65  Am. 
Dee.  523. 

Fob  AvraoBiTiEs  noK  Otheb  Statu: 

See  28  Cent.  Dig.,  eola.  8000-2060,  || 
U92-1227. 

S  142.  liunrance  on  PK^er^— Total  Loss. 

[a]  A  total  loss  does  not  mean  an  absolute 
extinction.  In  reference  to  a  building,  there- 
fore, the  question  is  not  whether  all  the  parts 
and  materials  composing  it  are  absolutely 
or  physically  destroyed,  bat  whether,  after 
the  fire,  the  thing  insured  exists  as  a  build- 
ing .  An  insurance  upon  a  building  is  atf  in- 
auranee  upon  the  buUding  as  such,  and  not 
upon  the  materials  of  which  it  is  composed. — 
Williams  v.  Hartford  Ins.  Co.,  54  Cal.  442,  85 
Am.  Bep.  77. 

Fob  AiTTBoarms  vbom  Otheb  Statks: 

What  is  total  loss:  59  Am.  St.  Bep.  810, 
note;  56  L.  B.  A.  784,  note.  See,  also, 
28  Cent.  Dig.,  coir  8115-2117,  SS  1266- 
1268. 

§  143.   Value  of  Property  Destroyed. 

[a]  Under  an  insurance  policy,  providing 
that  "the  cash  yalue  ol  property  destroyed 
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or  damaged  hj  fire  ahall  in  ao  eaia  m- 
eaed  what  wonld  be  the  cost  to  the  amred, 

at  the  time  of  the  fire,  of  replacing  the 
■ame,  and  in  case  of  the  depreciation  of  such 
property,  from  ase  or  otherwiss,  a  suitable 
dedaction  from  the  cash  coat  of  replacing 
the  tame  Bhall  be  made  to  ascertain  the 
aetaal  cash  value/'  the  coart  does  not  err 
in  refuting  to  allow  the  defendant  to  prove 
depreciation  in  the  value  of  the  bnilding 
which  ocemred  anterior  to  the  time  of  ita 
being  insttred. — ^Hegard  t.  California  Ins.  Co» 
11  Pac  694. 

Fob  Autbobitibs  fbok  Otheb  States: 

See  28  Cent.  Dig.,  cols.  2122-2125,  1  1274. 

I  144.  Zdfe  liunratrae— DeAiction  of  tht 
paid  Premium. 

[a]  Company  is  anthorized  to  deduct  any 
installment  not  dne  at  death,  bat  is  not  com- 
pelled to  pay  the  sum  insured,  with  the  de- 
duction of  an  installment  overdue  when  death 
occurs. — Howard  t.  Continents  Life  Int.  Co., 
48  Cal.  229. 

F«  AmaoBims  tbou  Othxb  BrAna: 

See  28  Cent  Dig.,  cola.  2162-2164,  §§  1307, 
1808. 

§  148.  Accident  Insurance — ^Talne  of  Time. 

[a]  Where  the  insurance  under  an  accident 
policy  is  a  sum  certain,  provided  the  assured 
"recover  no  more  than  the  money  value  of 
his  time,"  the  indemnity  covers  all  lots 
by  injury  insured  against,  including  the  valae 
of  his  time  outside  of  his  regular  employment. 
Bean  v.  Travelen'  Int.  Co.,  94  Cal.  581,  29 
Pac.  1113. 

I  146.   Total  IMaabiUty. 

[a]  Insurance,  "under  elasaifleation  pre- 
ferred (being  a  capitalist  by  occupation)," 
from  "bodily  injuries"  causing  total  "dis- 
ablement from  transacting  every  kind  of 
business  pertaining  to  his  occupation  above 
stated,"  covers  total  disablement  from  trans- 
acting any  business. — Bean  v.  Traveler!'  Ins. 
Co.,  94  Cal.  981,  29  Pac.  1113. 

FOft  AlTPHOBITIES  VBOH  OTHXB  STATCS: 

88  L.  R.  A.  529,  note.   Bee,  alto,  28  Cent. 
Dig.,  cols.  2164-2106,  {  1310. 

Xm.    NOnOB  AND  raOOF  OF  LOBS. 

NECESSITT  FOB  BTATEUGNT  OB  PROOF  OF 

LOSS,  I  147. 
TO  WHOM  NOTICE  OK  PROOF  HOST  BE  OITEN 

OR  UADE,  I  14S. 
,  TIME  TO  MAKE  OB  GIVE.    |  149. 
PRODUCTION  OF  BOOKS  SHOWING  TALUS  OF 

000D8,  I  150. 
CERTIFICATE  OF  HOTART  TO  PROOFS,  |  ISl. 
EFFECT  OF  FRATTD   IN    PBOOURXNe  STATE- 

UBNT.  I  16S. 
WAITER   OF  DEFECTS   IN  OR   FAILURE  TO 

OITX  NOTIOB  OB  XAKK  PROOF,  |  ISB. 


8  147.  Naesiittr  for  Statansnt  m  Pntf  tf 
Loss. 

[a]  Where  defendant  entered  into  a  eoa- 
tract  to  renew  an  insurance  policy  and  re- 
pudiated it  after  a  loss,  the  plaintiff  is  under 
no  obligation  to  serve  proollB  of  loss,  as  re- 
quired by  the  original  policy. — Qold  t.  Son 
Ins.  Co.,  78  Cal.  216,  14  Pac.  786. 

F(tt  AuTHOBinis  raox  Otoeb  Statis: 

See  28  Cent  Dig.,  eols.  2205-2214,  Si 
1340-1346. 

{  148.  To  Whom  Notica  or  Proof  must  ha 
Oirm  or  Made. 

[a]  Under  a  policy  issued  by  two  companies 
making  themselves  severally  liable,  notice 
of  loss  addressed  to  but  one  company,  but 
delivered  to  the  agent  of  both,  who  counter- 
signed the  policy,  is  sufficient  to  bind  both.— 
Bernero  v.  South  British  etc.  Ins.  Co.,  65  CaL 
386,  4  Pac.  382. 

[b]  Where  all  of  the  agencies  of  the  old 
company  were  revoked  and  transferred  to 
agents  of  the  new  company  which  assumed 
its  policies,  proof  of  loss  directed  to  the  com- 
pany which  issued  the  policy,  and  presentpd 
to  the  authorized  agents  of  the  new  com- 
pany within  proper  time  after  the  fire,  is 
snffieiant  as  against  both  companies. — Whit- 
ney V.  American  Ins.  Co.,  127  CaL  464,  59 
Pae.  897. 

[c]  An  insured  may  make  proofs  of  loss  to 
one  who  had  assumed  insurer 's  liabilities, 
where  insurer  had  anthorized  him  to  receive 
them,  and  had  withdrawn  all  its  own  agen- 
cies from  the  state. — Whitney  t.  Amencao 
Ins.  Co.,  66  Pae.  50. 

Foa  Authorities  fbou  Other  States: 

See  28  Cent  Dig.,  eols.  2183-2186,  S  1327. 

g  149.  Time  to  Hake  or  aire. 

[a]  A  Massachusetts  life  insurance  com- 
pany, by  a  general  provision  limiting  tbe 
presentation  of  proofs  of  death  to  two  years 
after  the  death  of  the  insured,  waives  the 
provisioD  of  the  Massachusetts  statute,  that 
in  case  of  one  who  has  temporary  insurance 
thereunder  after  nonpayment  of  premiums, 
notice  of  the  claim  and  proof  of  death  dur- 
ing the  period  of  temporary  insurance  shall 
be  submitted  to  the  company  within  ninety 
days  after  the  decease. — Ellis  v.  Massachu- 
setts Mut  Life  Ins.  Co.,  113  CaL  612,  54  Aol 
St.  Bep.  373,  45  Pac  988. 

[b]  Where  the  covenant  of  the  policy  was 
to  pay  within  sixty  days  after  notice  and 
proof  of  death  and  the  interest  of  the  party 

fiving  tbe  notice,  the  covenant  is  practically 
or  a  demand  of  payment,  and,  in  the  ab- 
sence of  any  notice,  proof  of  death,  or  de- 
mand of  payment  within  the  period  of  limita- 
tion, tbe  claim  is  stale,  and  no  action  can 
be  maintained  thereupon. — ^Hanigaa  v.  Home 
Life  Ins.  Co.,  128  CaL  S31,  S8  Pae.  180,  61 
Pae.  00. 
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IViB  AuTBosim  nou  Oran  8tatb8: 

S6  C.  C.  A.  376,  note;  18  L.  B.  A.  85, 
note.  See,  alio,  28  Cent  Dig.,  eoli. 
2186-2201,  g§  1828-1336. 

§  160.  FTodnctlm  of  IBooki  Shoving  Valno 
OoodB. 

[a]  In  an  action  on  uk  agreement  In- 
rarer  to  my  a  speeifled  sum  In  settlement  of 
a  lose,  it  appeared  that  plaintiff book- 
keeper had  refnaed  to  show  the  inanranoe 

companies  the  books  containing  records  of 
the  destroyed  property.  An  employee  of 
plaintifE  testified  that  on  the  saeeeedijig  day 
they  were  shown  the  books  by  him  and  the 
bookkeeper.  Another  witness  testified  that, 
after  this,  one  of  defendant's  agents  had  in 
his  ^cket  a  paper  belonging  to  plaintiff, 
ahowing  the  value  of  a  portion  of  the  de- 
stroyed property,  and  stated  that  he  had  re- 
ceived it  from  plaintiff.  Held,  that  a  find- 
ing that  plaintiff  had  not  concealed  the  books 
and  records  from  defendant  was  Bustained.— 
Stockton  Combined  Harvester  etc.  Works  v. 
Glens  FaUs  Ins.  Co.,  121  Cal.  167,  53  Pac  665. 

Fob  Authobitibs  noH  Othbb  States: 

See  28  Cent.  Dig.,  eoli.  2215-2217,  |  1348. 

(  161.  Oartlflcato  of  Notuy  to  Proofs. 

[a]  Provision  that  proof  of  loss  must  be 
certified  by  nearest  notary  is  complied  with 
by  obtaining  certificate  of  nearest  notary 
competent  and  willing  to  act. — Noone  v. 
Transatlantic  T,  Ins.  Co.,  88  CaL  157,  158, 
26  Pae.  103. 

Fob  Authobitibs  fbou  Othbb  States: 

Necessity  for  certificate  of  migistrate, 
and  waiver  of:  23  Am.  St.  Rep.  258, 
note.  See,  also,  28  Cent.  Dig.,  cols. 
2218-2223,  §§  1360,  1351. 

§  162.  Bffoet  of  Frand  la  Frecmlnc  Stato> 
Bwnt. 

[a]  In  an  action  to  recover  the  amount  of  a 
loss,  the  assured,  if  induced  to  execute  a 
statement  in  proof  of  loss  through  false 
representations  on  the  part  of  the  company's 
adjuster,  is  not  limited  to  the  amount  claimed 
therein.— Cook  v,  lAon  Fire  Ins.  Co.,  67  CaL 
868,  7  Pac.  784. 

Fes  AtlTBOBniBS  FBOH  OtHBB  STATBS: 

See  28  Cent  Dig^  cols.  2234-2244,  81  1362- 
1866. 

I  16S.  Waiver  of  Defocta  in  or  FiUvre  to 
CHto  Notlco  or  Hake  Proof. 

[a]  Defects  in  proofs  of  loss  may  be  waived 
by  the  insurer. — Williams  v.  Hartford  Ins. 
Co.,  64  Cal.  442,  35  Am.  Bep.  77. 

[b]  Nonproduction  or  insufficiency  of  the 
preliminary  proofs  of  loss  required  by  a  pol- 
icy will  be  deemed  waived  by  the  insurers 
if  their  conduct  is  such  as  to  render  the 
production  or  correction  useless  or  unavail- 


ing, or,  as  to  induce  in  the  mind  of  the  in- 
surer a  belief  that  no  proof  will  be  required, 
or  that  those  already  furnished,  though  in 
fact  defective,  are  satisfactory,  and  therefore 
snffieient-^Wulianu  t.  Hartford  Inf.  Co.,  64 
CaL  442. 

[el  By  going  on  with  arbitration  and  com- 
pleting  award,  company  waives  preliminary 
steps  provided  for  in  policy. — Carroll  v.  (Mr- 
ard  Ins.  Co.,  72  Cal.  300,  13  Pac.  863. 

[d]  It  is  no  objection  to  a  waiver  of  the 
provisions  of  a  fire  policy  requiring  notice  of 
loss  to  be  given  forthwith,  and  also  that  the 
insured  shall  prodneo  a  magistrate's  eertU- 
eate  that  the  loss  was  without  frand,  that 
another  clause  in  the  policy  provides  that 
' '  no  condition,  stipulation,  covenant  or 
clause  hereinbefore  contained  shall  be  ...  . 
waived,  ....  except  by  writing  indorsed 
hereon."  Such  provision  may  be  waived  by 
conduct  as  well  as  the  others. — Carroll  v. 
Girard  Fire  Ins.  Co.,  72  Cal.  297,  13  Pac.  863. 

[e]  A  Are  insurance  policy  stipulated  that  a 
loss  should  be  paid  within  sixty  days  after 
receipt  of  proofs.  Another  clause  provided 
for  arbitration  which  should  be  conclusive 
as  to  the  amount  of  the  loss  in  case  of  dis- 
agreement. A  complaint  alleged  that  after 
a  fire,  and  before  the  commencement  of  the 
action,  plaintiff  furnished  defendant  with 
proofs  of  the  loss;  that  she  performed  all 
the  conditions  required  by  the  policy  on  her 
part,  and  offered  to  arbitrate  as  provided  in 
the  policy,  which  defendant  refused  to  do,  or 
to  pay  the  loss.  Held,  that  the  provisions 
conceming  arbitration  did  not  waive  the  ne- 
cessity of  furnishing  the  proofs  within  the 
sixty  days. — Cowan  v.  Phoenix  Ins.  Co.,  78 
Cal.  181,  20  Pac.  408. 

[f]  Denial  of  all  liability  on  other  grounds 
waives  condition  requking  proofs  of  loss. — 
Case  V.  Insurance  Co.,  82  268,  21  Pac. 
843  ,  22  Pac.  1083. 

[g]  Where  an  insurance  company  accepts 
the  premium  after  notice  of  loss,  it  cannot, 
in  an  action  on  the  policy,  complain  that 
plaintiffs  did  not  give  it  the  notice  of  the 
loss  required  by  the  policy.— Emery  v.  Svea 
Fire  Ins.  Co.,  88  CaL  300,  26  Pac.  88. 

[h]  An  objection  to  the  form  of  the  proofs 
presented,  which  might  have  been  remedied, 
such  as  that  the  injury  or  disability  was 
stated  inferenti^y,-  and  not  directly,  is 
waived  if  not  specified  by  the  company. — 
Bean  v.  Travelers'  Ins.  Co.,  94  Cal.  581,  29 
Pae.  1113. 

[i]  A  policy  provided  that  false  swearing 
in  the  proofs  of  a  loss  would  avoid  the  same. 
The  inmrance  company,  with  notioe  that  the 
assured  had  parted  with  his  interest  In  the 
property  insured,  in^ted  that  he  should 
make  the  proofs  of  loss.  In  the  sworn  proofs 
the  assured  was  stated  to  be  the  owner  of 
the  property,  and  the  loss  was  adjusted,  and 
the  agent  authorized  to  make  a  draft  for 
the  amount  of  the  loss  to  the  order  of  the 
person  to  whom,  by  the  terms  of  the  policy. 
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the  lou  was  payable.  Held,  that  the  com- 
pany could  not  afterward  avoid  liability  by 
claiming  that  the  assured  swore  falsely  as 
to  the  ownership  of  the  property. — West 
Coast  Lumber  Co.  t.  State  Inv.  ete.  Co.,  98 
Cal.  502,  33  Fae.  25S. 

[j]  The  waiver  of  time  limited  for  the  pres- 
entation of  proofs  of  loss  is  not  a  waiver 
of  the  requirement  of  proofs,  nor  of  the  con- 
dition for  payment  within  sixty  days  after 
the  making  of  the  proofs  of  loss. — Gillon  t. 
Northern  Assur.  Co.,  127  Cal.  480,  59  Pae. 
901. 

For  Authorities  kiom  Other  States: 

See  28   Cent.  Dig.,  cola.  2245-2307,  §S 
1367-1409. 

Xnr.    ADJtrSTMENT  OF  LOSS. 

EPrECT  OF  PROVISIONS  IN  POLICY,  |  1S4. 
FRAUD  OF  INSnRED,  |  1S5. 
SUBMISSION  TO  ARBITRATION,  |  15S. 
WAITER  OF  BIGHT  TO  ARBITRATE,  f  157. 
COMPROMISES    AND    AGREEMENTS    TO  PAT 

LOSS.  I  158. 
ACTION  ON  AWARD  OR  AGREEMENT  TO  PAT 

LOSS.  I  150. 

Panicliwtion  IB  adJutBURt  of  loss  as  walm  of 
forfaituct.    Bm  anU,  |  181. 

.  §  154.   Effect  of  FtOTisloiu  In  Poller. 

[a]  Where  policy  provides  for  submission  of 
loss  to  arbitrators,  award  is  condition  pre- 
cedent to  suit. — Carroll  v.  Girard  Fire  Ins. 
Co.,  78  Cal.  302,  13  Pae.  863. 

{b]  Provision  that  loss  shall  be  determined 
by  submission  to  arbitration  is  valid. — Car- 
roll V.  Girard  Fire  Ins.  Co.,  72  Cal.  301,  13 
Pae.  863. 

[c]  When  stipnlation  for  arbitration  does 
not  definitely  fix  number  of  arbitrators  nor 
provide  mode  of  selection  it  is  ineffectual. — 
Case  T.  Manufacturers'  Ins.  Co.,  82  CaL  270, 
21  Pac.  843,  22  Pac.  1083. 

[d]  When  policy  provides  for  arbitration  on 
request  of  either  party,  it  is  not  condition 
precedent  to  right  of  action  unless  demanded 
after  proof  of  loss. — Case  t.  MaDufacturers' 
etc.  Ins.  Co.,  82  Cal.  268,  21  Pae.  843,  22  Pae. 
1083. 

[e]  A  clause  in  a  policy  that,  "in  case  of 
differences  touching  any  loss  or  damage  after 
proof  thereof  baa  been  received  in  due  form, 
the  matter  aball,  at  the  written  request  of 
either  party,  be  submitted  to  impartial  ap- 
praisers, whose  award  in  writing  shall  be 
binding  on  the  parties,"  not  providing  for 
the  number  of  appraisers  or  the  mode  of 
their  selection,  is  too  vague  to  give  the  com- 
pany a  right  to  demand  arbitration,  and  the 
insured's  refusal  of  such  demand  does  not 
deprive  him  of  the  right  to  sue  on  the  policy, 
or  to  prove  the  fnll  amount  of  his  loss,  even 
though  it  is  more  than  stated  by  him  in  the 
proofs. — Case  v.  Manufacturers'  Fire  etc.  Ins. 
Co.,  82  CaL  263,  21  Pac  848,  22  Pac  1083. 


[f]  A  provision  In  a  policy  that  the  dam- 
age "may  be  determined  by  mutual  agree- 
ment, or,  failing  to  agree,  the  same  shall  be 
submitted  to  arbitration,"  does  not  reqnirs 
arbitration  unless  the  parties  fail  to  agree.— 
Faruum  T.  Phoenix  Ins.  Co.,  83  CaL  246,  17 
Am.  St.  Bep.  233,  23  Pac.  869. 

§  165.   Fraud  of  Insured. 

[a]  Where,  in  course  of  adjustment  of  s 
loss  under  a  fire  policy,  insured's  chief  book- 
keeper acted  within  the  scope  of  hia  an- 
thority  in  withholding  a  certain  book  from 
the  adjusters,  after  the  directors  had  told 
hira  to  exhibit  all  his  books,  insured  vu 
bound  by  his  aeti,  whether  or  not  the  direct- 
ors made  or  knew  of  any  concealment.— 
Stockton  Combined  Harvester  etc.  Works  v. 
Glens  Falls  Ins.  Co.,  98  Cal.  557,  33  Pae. 
633;  Stockton  Combined  Harvester  ete. 
Works  V.  Hartford  Fire  Ins.  Co.,  33  Pae.  63T; 
Stockton  Combined  Harvester  etc.  Works  t, 
Hamburg-Madgeburg  Fire  Ins.  Co.,  33  Pae. 

:  Stockton  Combined  Harvester  etc 
Works  T.  American  Fire  Ins.  Co.,  88  Pae. 
63S. 

[b]  A  policy  of  insnrance  on  goods  manu- 
factured by  insured  provided  that  insured  be 
indemnified  for  actual  loss,  not  exceeding  the 
cost  of  replacement ;  and  that  in  eaae  of  loss 
insured  would  produce  its  books  of  aeeonnt 
On  demand  of  insurer  the  directors  of  in- 
sured directed  its  chief  bookkeeper  to  al- 
low an  examination  of  all  its  books.  He, 
however,  withheld  a  book  containing  an  es- 
timate of  the  cost  of  the  destroyed  articles, 
made  by  him  by  order  of  the  directors.  Held, 
that  this  amounted  to  a  representation  that 
there  was  no  such  book,  and  that  the  in- 
surer, having  been  induced  thereby  to  agree 
that  arbitrators  a*  to  the  amount  of  the 
loss  should  make  an  award  of  a  certain 
amount,  would  be  released  from  its  agree- 
ment.— Stockton  Combined  Harvester  ete. 
Works  V.  Glens  Palls  Ins.  Co.,  98  Cal.  557, 
33 'Pac.  633;  Stockton  Combined  Harvester 
etc.  Works  v.  Hartford  Fire  Ins.  Co.,  33  Pa(. 
637;  Stockton  Combined  Harvester  etc. 
Works  V.  Hamburg-Madgeburg  Fire  Ins.  Co., 
33  Pae.  638;  Stockton  Combined  Harvester 
etc.  Works  T.  American  Fire  Ina.  Co.,  33  Pae. 
638. 

§  156.   Snbmlsslon  to  ArbitratlcaL 

[a]  Semble,  that  reference  to  "eommt' 
tee"  or  "third  person"  to  fix  amount  of 
loss  under  a  policy  of  insurance  is  not  a  sub- 
mission to  arbitration.— M.  E.  Church  v* 
Seitz,  74  Cal  292,  296,  IS  Pac  732. 

FoK  AuTHOBinn  prom  Other  States; 

Agreements  to  submit  disputes  to  arbitra- 
tion: 2  Am.  St.  Hep.  565,  note.  See, 
also,  26  Cent.  Dig.,  cola.  2326-2329,  i 
1425. 

S  1S7.  WaiTor  of  Bislit  to  Afbltnto. 

[a]  By  denying  liability  and  existenes 
policy  company  ytaivm  right  to  havt  lou  dt* 
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termined  by  arbitration. — Caae  v.  Manufac- 
turers' Idb.  Co.,  82  CaL  268,  21  Pac  843, 
22  Pac.  1083, 

[b]  The  fact  tbat  the  company,  when  proofs 
of  loss  to  a  certain  amount  were  furnished, 
made  no  objections  to  the  amount,  but  denied 
its  liability  on  other  ground^,  and  denied 
the  existence  ot  the  policy,  is  sufficient  proof 
that  the  company  acquiesced  in  the  amount 
of  the  loss,  and  waived  the  sabmission  to 
arbitration  stipulated  for  in  the  policy. — ^Far- 
num  V.  Phoenix  Ins.  Co.,  83  Gal.  246,  17  Am. 
St.  Bep.  233,  23  Pac.  869. 

F(»  AuTHORmBs  noK  Othxb  States: 

See  28  Cent.  Dig.,  eols.  2342-2345,  $S  1436, 
1437. 

§  158.   Oompioiiilsw  ud  Agreanents  to  Pay 

Loss. 

[a]  The  liability  of  an  insurance  company 
according  to  a  compromise  of  a  loss  with  the 
assured,  on  a  policy  providing  that  any  loss 
shall  be  payable  to  a  mortgagee  as  her  inter- 
est appears,  is  not  affected  by  the  fact  that 
the  mortgagee  was  not  a  party  to  the  com- 
promise, where  she  is  a  party  to  the  suit, 
and  the  mortgage  has  been  paid. — Stockton 
Combined  Harvester  etc.  Works  t.  Ameri- 
can Fire  Ins.  Co.,  121  CaL  182,  53  Pae.  578. 

[b]  The  partiM  to  an  insurance  policy  in 
suit  appointed  appraisers  to  adjust  the  loss 
on  the  buildings,  and  they  appraised  it  at  a 
fixed  sum.  Other  appraisers  were  appointed 
to  adjust  the  loss  on  the  contents,  who  had 
several  meetings  with  agents  of  the  insurance 
companies  interested.  After  one  meeting, 
the  chairman  stated  to  the  arbitrators  that 
the  companies  (defendant  being  one  of  them, 
and  represented  at  the  meeting)  had  agreed 
to  a  certain  sum  to  be  paid  for  the  total 
loss  on  buildings  and  contents,  and  that  they 
should  make  their  award  accordingly.  One 
of  the  arbitrators  testified  to  having  in- 
formed the  agents  just  before  this  that  he 
had  authority  to  settle  the  loss.  .Insurers' 
counsel  was  present,  and  inquired  minutely 
aboat  the  loss.  The  arbitrators  then  made 
ont  an  award  for  the  sum  so  agreed  on, 
choosing  a  third  person  umpire,  who  signed 
the  award  with  them.  The  other  arbitrator 
testified  that  the  chairman  had  informed 
them  their  proposition  was  accepted,  and 
that  they  should  make  out  proof  of  loss  and 
get  their  money.  Held,  that  the  evidence 
supported  a  finding  that  defendant  agreed  to 

Say  its  proportionata  share  of  the  award.— 
tockton  Combined  Harvester  etc.  Works  t. 
Glens  Falls  Ins.  Co.,  121  CaL  167,  53  Pae.  665. 

§  169.  AeUon  on  Award  oi  Agreement  to 
P»j  Lose. 

[a]  In  an  action  apon  an  agreement  to  pay 
a  share  of  the  appraised  loss  the  insurance 
company  is  not  allowed  to  set  up  defenses 
which  might  be  interposed  in  an  action  on 
the  policy,  the  agreement  being  a  waiver  of 
S  breach  of  all  covenants  or  conditions  of  the 


policy,  and  of  all  defenses  which  might  have 
been  made  except  for  such  waiver. — Stock- 
ton Combined  Harvester  etc.  Works  v.  Qlcns 
FaUs  Ins.  Co.,  98  Cal.  537,  33  Pac.  633. 

[b]  A  cause  of  action  upon  an  agreement 

alleged  to  have  been  made  by  an  insurance 
company  with  the  plaintiff,  after  the  amount 
of  plaintiff's  entire  loss  by  fire  had  been  ap- 
praised by  arbitrators,  to  pay  to  plaintil?  a 
certain  proportionate  share  of  such  appraised 
loss,  is  distinct  from  a  canse  of  action  upon 
the  policy  of  insurance;  and  where  the  com- 
plaint does  not  state  a  cause  of  action  upon 
the  policy,  but  upon  the  promise  of  the  de- 
fendant to  pay  a  share  of  such  appraised  loss, 
a  finding  that  the  defendant  made  do  such 
promise  is  fatal  to  a  judgment  in  favor  of 
the  plaintiff. — Stockton  Combined  Harvester 
etc.  Works  v.  Glens  FaUs  Ins.  Co.,  98  Cal. 
557,  33  Pae.  633. 

[e]  The  rule  that  the  law  implies  a  promise 
to  perform  an  award  under  a  general  sub- 
mission of  a  controversy,  without  an  express 
promise  to  perform  it,  has  no  application 
when  the  award  is  merely  of  appraisers  apon 
the  question  of  the  amount  of  loss  by  fire, 
under  insurance  policies  expressly  providing 
that  such  appraisement  or  awaril  should  not 
operate  or  be  taken  as  a  waiver  of  any  pro- 
vision or  condition  of  the  policies. — Stock- 
ton etc.  Agricultural  Works  v.  Qlens  Falls 
Ins.  Co.,  98  CaL  557,  33  Pae.  633. 

[d]  No  action  can  be  maintained  upon  an 
award  of  appraisers  under  such  limited  sub- 
mission standing  alone;  but  if  the  insurer  has 
expressly  promised  to  ^a^  it,  the  insurer  may 
maintain  an  action  either  upon  the  policy 
alleging  the  fact  of  the  award  to  fix  the 
amount  of  recovery,  or  he  may  sue  upon  the 
new  agreement  to  pay  it,  in  which  case  the 
averment  of  the  agreement  is  material  and 
must  be  proved,  and  cannot  be  disregarded 
in  order  to  treat  the  action  as  if  it  were 
upon  the  policy.— -Stockton  etc.  Agrieultuial 
Works  T.  Glens  FaUs  Ins.  Co.,  98  CaL  657, 
33  Pac.  633. 

[e]  Where  a  complaint  alleges  the  issue  of 
a  fire  policy,  a  loss,  the  submission  of  tho 
amount  thereof  to  arbitration,  and  a  promise 
made  after  the  determination  of  the  arbi- 
trators to  pay,  the  submission  to  the  arbi- 
trators being  merely  the  amount  of  the  loss, 
and  not  a  general  one  of  liability,  it  is  neees- 
sary  to  a  recovery  that  an  express  promise 
be  found. — Stockton  Combined  Harvester  etc. 
Works  v.  Glens  Palls  Ins.  Co.,  98  Cal.  557, 
33  Pac.  633;  Stockton  Combined  Harvester 
etc.  Works  v.  Hartford  Fire  Ins.  Co.,  33  Pac. 
637;  Stockton  Combined  Harvester  etc. 
Works  y.  Hambnrg-Madgeburg  Fire  Ins.  Co., 
33  Pac.  638;  Stockton  Combined  Harvester 
etc.  Works  t.  American  Rre  Ins.  Co.,  33  Pac. 
638. 

[f]  A  complaint  alleging  the  issue  of  a  fire 
policy,  a  loss,  the  submission  of  the  amount 
thereof  to  arbitration,  and  a  promise  made 
after  the  determination  of  the  arbitrators 
to  pay  the  amount  found  by  them,  states  an 
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action  on  the  final  agreement. — Stockton 
Combined  Harvester  etc.  Works  v.  Olens  Falls 
Ins.  Co.  of  New  York,  98  Cal.  557,  33  Pac. 
633;  Stockton  Combined  Harvester  etc.  Works 
T.  Hartford  Fire  Ins.  Co.,  33  Pac.  637;  Stock- 
ton Combined  Harvester  etc.  Works  v.  Ham- 
borg-Madgeburg  Fire  1^  Co.,  33  Pac.  638; 
Stockton  Combined  Harvester  etc.  Works  t. 
American  Fire  Ins.  Co.,  38  Pae.  688. 


XT.   BIOBT  TO  PBOOBBDB. 

AORESUSNTS  AFFBCTINO  RIOHT,  |  160. 
POLICY  PAYABLE   TO   OWKEB  OF  INBUBKD 

PROPERTY,  I  lei. 
POLICY  PAYABLE  TO    OR  FOB  BENEFIT  OF 

ICOBTGAOEE,  t  162. 
T^X  POUOT  PATABLE  TO  WIFK  AND  CHIL- 
DREN, i  168. 
POUCY  PAYABLE  SUBJECT  TO  WILL  OF  AS- 

80RED.  I  164. 
POLICY  FAYAB;.E  TO  TRD8TEE.  |  165. 
POLICY  ASSIGNED  TO  CREDITOR,    |  166. 
RIGHTS   OF   PERSONS   DESIGNATED,    |  167. 
VESTED  RIGHT  OP  BENEFICIARY.  |  168. 
DISTRIBUTION  AMONG  BENEFICIARIES— PEB 

CAPITA  RULE,  |  109. 
EFFECT  OF  DEATH  OF  BENEFICIART.  |  ITO. 
RIGHTS  OF  PERSONS  WlIO  HATE  ADVANCED 

PREUIUUS,  I  171. 
INSURANCE  UONET  AS  ASSETS  OF  ASSUBBD'g 

BSTATB,  I  ITS. 

%  160.  AgrMOMiiti  Affeetmg  Blgbt. 

[a]  Valid  contract  may  be  made  between  In- 
sured and  a  third  person  having  an  insurable 
interest  in  life  insured,  as  to  disposition  of 
proceeds. — Silvey      Hodgdon,  52  Cal.  367. 

[b]  Proof  of  an  oral  contract  as  to  disposi- 
tion of  proceeds  of  an  insurance  policy  is 
not  merged  in  the  policy,  and  proof  of  such 
contract  does  not  contradict  the  policy. — 811- 
vey  T.  Hodgdon,  62  Cal.  867. 

I  161.  Policy  V»jmVI»  to  Owner  of  Umzod 
Froperty, 

[a]  The  plaintiff  conveyed  to  the  defend* 
ants,  aa  trustees,  land,  with  a  building  there- 
on, for  the  purpose  of  establishing  a  schooL 
The  defendants  made  an  addition  to  the 
building  and  insured  the  whole.  The  build- 
ing was  destroyed  by  fire,  and  the  loss  was 
paid  to  the  trustees.  There  was  a  provisioa 
in  the  trust  deed  to  the  effect  that,  if  the 
design  to  establish  and  mainta^  a  sehool 
should  prove  nnsneeessfnl,  the  tnutees  hj 
resolution  should  so  declare,  and  thereupon 
the  title  to  the  property  should  revert  to  the 
plaintiff.  After  the  fire  the  trustees  did  so 
declare,  and  reconveyed  the  premises.  Held, 
that  the  insurance  received  by  the  trustees 
became  in  equity  the  property  of  the  plain- 
tiff upon  the  reconveyance  of  the  premises.— 
Hawes  v.  Latbrop,  88  CaL  498. 

Fm  Authoritub  feom  Otbbb  States: 

85  L.  B.  A.  SOS,  37  L.  B.  A.  150, 
notes.  See,  also,  28  Cent  Dig.,  cols. 
2347-2353,  SS  1438-1448. 


{  162.  PoUcy  TmtMm  to^  or  for  BsnoSt  ol. 
Hotgafse. 

[a]  Wbere  insurance  is  effected  on  mortr 
gaged  property,  and  the  loss  is  made  payable 
to  the  mortgagee,  and  the  mortgage  is  fore- 
closed, the  property  sold,  and  a  deed  made  to 
the  mortgagee,  it  seems  that  there  is  not  such 
an  alienation  of  the  title  as  to  forfeit  the 
mortgagee's  right  to  recover  on  the  policy. — 
National  Bank  of  D.  O.  Mills  A  Co.  v.  Union 
Ins.  Co.,  88  CaL  497,  26  Pac.  509. 

[b]  A  mortgagee  of  insured  property,  to 
whom  the  loss  is  made  payable,  u  entitled  to 
recover  the  loss  to  the  full  extent  of  the 
mortgage  debt,  although  the  fire  occurred 
after  a  foreclosure  sale  and  purchase  by  the 
mortgagee  thereat,  but  before  the  time  for 
redemption  had  elapsed,  and  before  the  exe- 
cution of  a  sheriff's  deed  to  the  mortgagee. 
National  Bank  of  D.  O.  Mills  A  Co.  v.  Union 
Ins.  Co.,  88  CaL  497,  26  Pae.  fi09. 

[c]  A  policy  of  fire  insurance  taken  by  a 
mortgagor  upon  the  mortgaged  buildings, 
with  loss  made  payable  to  the  mortgagee,  as 
further  security  for  the  mortgage  debt,  is 
upon  the  interest  of  the  mortgagor,  who  is 
the  party  insured,  and  the  relation  of  the 
mortgagee  to  the  policy  is  merely  that  of 
a  creditor  having  a  provisional  assignment 
of  the  contingent  proceeds  of  the  policy,  and 
his  interest  therein  ceases  whenever  the 
mortgage  debt  is  discharged. — ^Reynolds  v. 
London  etc  Ins.  Co.,  128  CaL  16,  79  Am.  St 
Bep.  17,  60  Pae.  467. 

[d]  The  payment  to  the  mortgagor  of  a 
loss  which  occurred  during  the  period  for  re- 
demption, cannot  make  the  insurance  com- 
pany liable  to  the  mortgagee  as  a  creditor 
of  the  mortgagor,  after  his  interest  in  the 
policy  has  ceased  with  the  extinguishment  of 
the  indebtedness;  and  it  is  immaterial 
whether  the  mortgagor  could  or  could  not 
have  recovered  anything  upon  the  policy. 
The  change  of  the  mortgagee  from  the  posi- 
tion of  creditor  to  that  of  purchaser  cannot 
aid  him  in  recovery  upon  a  policy  in  which 
he  had  no  interest  but  that  of  creditor. — 
Beynolds  v.  London  etc  Ins.  Co.,  128  CaL 
16,  79  Am.  8t  Bep.  17,  60  Pac  467. 

Fob  Aotbobitibs  frok  Othbb  States: 

Bights  of  mortgagee  under  an  insnranee 
on  the  mortgaged  property:  54  Am. 
Dec  693,  note;  25  L.  B.  A.  679,  note. 
See,  also,  28  Cent  Dig.,  eol&  2353-2360, 
IS  1444-1447. 

I  168.  Life  Pouey  PayaUa  to  Wlfo  aad 
Children. 

[a]  A  provision  that  a  life  insurance'  policy 
shall  be  payable  to  "C,  wife  of  8.,  or  any 
wife  that  may  survive  hlra,  and  minor  ehO- 
dren  living  at  the  time  of  his  death,"  doea 
not  limit  the  payment  to  the  children  of  any 
particular  wife,  but  refers  to  all  minor  chil- 
dren of  the  insured. — Hevdenfeldt  v.  JaeobSi 
107  CaL  373,  40  Pac  498. 
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fb]  Where  a  life  insnranc«  policy  i*  pay- 
able to  the  aurviTing  wife  of  tbe  insared  and 
minor  children  living  at  tbe  time  of  hi* 
death,  there  is  no  limitation  to  the  minor 
child  of  any  particular  wife;  but  the  policy 
refers  to  all  of  the  minor  children  of  the 
insured  living  at  the  time  of  his  death.— 
Heydenfeldt      Jaeoba,  107  Cal  373,  10  Pae. 

S  164.   FoUc7  PayaU*  SnbjMt  to  Wm  of  Ai- 
■arad. 

[a]  Where  policy  ia  payable  sabjeet  to  will 
of  insured,  who  bequeaths  his  entire  estate 
to  his  mother  subject  to  his  debts,  insur- 
ance money  should  be  paid  to  his  executor. — 
Qoialan  t.  Noble,  7S  Cal.  260,  17  Pae.  69. 

I  160.  TOSiBf  Payable  to  Timtoe. 

[a]  Where  a  life  policy  is  made  payable  to 
a  tmstee,  to  eoUeet  and  hold  the  proceeds 
in  trust  for  the  children  of  the  aaaored,  a 
court  of  equity  will  enforce  tbe  tnist,  and, 
if  the  trustee  is  an  improper  person  to  re- 
ceive the  money,  will  remove  him  and  ap- 
point another.— Silvey  t.  Hodgdon,  S2  Cu. 
868. 

§  168.  POUcy  Anlgned  to  Orafltor. 

J a]  Where  a  person  has  obtained  a  policy 
insurance  upon  a  stock  of  goods  owned 
by  him,  and  has  made  a  parol  asugnment  and 
a  delivery  of  the  policy  as  collatoral  security 
for  a  debt  due  from  him  to  the  assignee, 
with  an  agreement  that  in  case  of  loss  by 
fire  the  assignee  may  collect  the  insurance 
money  and  apply  it  to  the  debt,  such  assign- 
ment, as  against  the  assignor  or  persona 
claiming  under  him,  creates  an  equitable  lien 
on  the  amount  due  on  the  policy  to  tbe  ex- 
tent of  the  debt,  even  if  the  assignee  has  no 
other  interest  In  the  property,  and  the  in- 
surer has  never  given  his  contest  to  the  as- 
signment; and  the  balance  only,  after  pay- 
ment of  the  debt,  belongs  to  the  assignor 
or  person  succeeding  to  his  Interest  after  the 
lien  attached.— Bibend  v.  Liverpool  etc.  Ins. 
Co.,  30  Cal.  78. 

[b]  Where  the  owner  of  a  policy  of  life 
insurance,  who  assigned  the  same  to  secure 
advances,  sues  for  a  reassignment  of  the 
policy  in  order  to  collect  it,  a  judgment  that 
plaintiff  is  the  owner  of  the  policy,  and  en- 
titled to  receive  the  whole  amount  from 
the  company,  is  erroneous,  as  defendant  ha* 
the  legal  title,  and  cannot  be  made  to  sur- 
render it  vntil  his  advances  have  been  paid. — 
Oilmu  T.  Cortifl,  8  Pae.  114. 

{  167.   Bl^te  of  Persons  Designated. 

[a]  A  member  of  a  fraternal  society  took  a 
■eertiflcato  of  life  insurance  payable  to  B., 
"as  his  fiancee."  On  his  death  the  fund  was 
claimed  by  B.  and  also  by  his  deserted  wife. 
Tbe  society  depoaitod  the  fond  in  eonrt,  and 
claimants  interpleaded.  Held,  that  the  so- 
briety having  waived  all  aueations  of  fraud 
and  claim  to  the  money,  the  wife  eannot  ob- 


ject that  B.  was  not  entitled  to  it  beeaase 
deceased  was  incapable  of  contracting  mar- 
riage at  tbe  time  of  engagement  to  B.— Wood- 
men of  tbe  World  t.  BnOedce,  US  CaL  640, 
66  Pac.  1105.  ' 

Fob  AuTHounss  mov  Ovbmm  Statu: 

See  28  Cent.  Dig.,  cole.  2381-2383,  S  1^1. 

I  168.  Veeted  Ugbt  of  Beneficiary. 

[a]  Where  one  designates  his  ^'legal  heirs" 
as  beneficiaries  in  a  life  poliey,  an  irrevo- 
cable interest  in  the  policy  vesta  in  those 
then  living,  and,  on  their  birth,  those  snbse- 
qaently  bom  who  would,  on  insared 's  death, 
be  bis  heirs.— Tore  v.  Booth,  110  CaL  238,  42 
Pae.  808. 

S  169.  DistributfOB  Anoiig  Benofldaiiaa— 

Per  Oapito  Bnle. 

[a]  Under  a  life  insurance  policy  payable 
to  the  wife  of  the  insured,  or  any  wife 
that  may  survive  him,  and  minor  children 
living  at  the  time  of  bis  death,  the  bcne- 
fleianes  take  per  capita,  and  tbe  law  of  de- 
scents and  dutribntions  does  not  apply. — 
Heydenfeldt  v.  Jaeoba,  107  CaL  373>,  40  Pae. 
492. 

§  170.  Effect  of  Death  of  Beneficiary. 

[a]  A  life  insurance  policy  taken  out  by 
a  husband,  and  made  payable  to  his  wife, 
her  executors,  administrators,  or  assigns,  ia 
her  separate  property;  and  be  is  entitled  to 
one-tliird  thereof,  aa  heir  of  the  wife,  in  case 
she  dies  first.- Dobbers  Estato,  In  re,  104 
CaL  432,  43  Am.  St.  Bep.  183,  88  Pae.  87. 

Fob  ATrFHOBiTiBs  raoH  Otbxb  Statbs: 

Besnlt  of  the  death  of  beneficiary  before 
that  of  the  person  whose  life  is  in- 
sured: 11  Am.  Bep.  721,  note.  See, 
also,  28  Cent.  Dig.,  cols.  2395-2399,  S§ 
1472,  1473. 

I  171.  Blgbts  Of  PeriMU  Who  have  Att- 
vanoed  Ptemliiiiia. 

[a]  The  fact  that  ]^ntiff  loaned  decedent 
money  with  which  to  pay  premiums  on  a 
policy  of  insurance  on  his  life,  which  was 
payable  to  the  letter's  wife,  gives  plaintiff 
no  lien  on  the  policy,  nor  right  of  action 
against  decedent's  widow. — 9ulUvan  v.  Snlli- 
van,  99  Cal.  187,  33  Pac.  862. 

[b]  Where  one  of  the  beneficiaries  of  a  life 
insurance  policy  pays  premiums  to  keep  it 
alive,  he  thereby  acquires  an  equitable  lien 
on  the  proceeds,  so  that  others  who  would 
share  therein  must  contribute  to  his  reim- 
bursement.— Stockwell  V.  Mutual  Life  Ins. 
Co.,  140  CaL  198,  73  Pac.  833. 

[e]  The  etotnto  of  limitations  begins  to  mn 
against  a  claim  for  contribution  by  one  of 
the  beneficiaries  of  a  life  policy  only  from 
the  death  of  insured.— stockwell  v.  Mutual 
Life  Ins.  Co.,  140  CaL  198,  78  Pac.  833. 
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INSURANCE,  XV,  XVI,  XVTI,  §§  172-176%. 


§  172.  Dunrance  Money  u  Assets  of  As- 
snred's  Estate. 

[a]  Inaarancs  money  payable  to  designated 
beneficiary  forms  no  part  of  assets  of  in* 
anred'a  estate. — Winterhalter  v.  Workmen's, 
G.  P.  Awn.,  75  CaL  248,  17  Pac.  1. 


XVI.   PAYMENT  OB  BI80HABOB  Ain> 
SUBSOGATION. 

TIME  OP  PAYMENT,  |  178, 

WHO  MAT  RECEIVE,  |  174. 

INTEREST  ON  AMOUNT  OF  LOSS,  |  175. 

SUBROGATION,  |  178. 

GONCUBREHT  INSXmANCE,  i  1761^. 

f  178.  Time  of  Payment. 

[a]  When  an  insurance  policy  provides  that 
the  loss  shall  be  paid  sixty  days  after  no- 
tice and  proof,  the  company  haa  until  the 
expiration  of  that  time  to  pay. — Doyle  T. 
Phoenix  Ins.  Co.,  44  CaL  264. 

POB  AUTHORITISS  FBOM  OtHEB  StATES: 

See  88  Cent.  Dig.,  cols.  2427-2429,  §  1493. 

S  174.  Who  may  Secelve. 

[a]  An  agent,  to  effect  an  insnrenee,  who 
retains  the  policy,  has  the  authority  to  col- 
lect it,  in  case  of  loss,  and  the  presumption 
is  that  he  did  retain  it,  especially  as  he  pro- 
ceeded to  collect  the  money. — ^De  Bo  t. 
Cordes,  4  Cal.  117. 

[b]  Receipt  of  beneficiary  designated  in 
policy  discharges  insurer. — Winterhalter  t. 
Workmen's  G.  P.  Assn.,  75  Cal.  248,  17  Pac 


I  17S.  ^terest  on  Amount  of  Loss. 

[a]  Where  the  policy  was  payable  upon  the 
receipt  of  satisfactory  proofs  of  death,  and 
no  waiver  appears  of  the  proofs  of  death, 
and  the  fact  of  death  was  not  admitted  bat 
disputed,  interest  can  only  be  allowed  from 
the  time  of  the  making  of  such  proofs.— 
Rogers  v.  Manhattan  Life  Ins.  Co.  of  New 
York,  138  Cal.  285,  71  Pac.  348. 

Foft  AuTHOBinis  noM  Other  States: 

See  28  Cent  Dig.,  cols.  2429-2431,  {  1494. 

§  176.  Sabrogatlon. 

[a]  B.  obtained  insurance  on  property 
which  he  held  under  a  deed  which  was  in 
fact  a  mortgage,  as  owner,  to  an  amount 
equal  to  that  advanced  by  him  to  redeem  the 
property  from  an  execution  sale  and  his  ex- 
penses. He  had  also  taken  a  bill  of  sale 
of  his  grantors'  growing  cropa,  and  received 
the  proceeds  of  their  sale.  Upon  the  de- 
struction of  the  premises  by  fire,  the  adjuster, 
finding  grantors  in  possession,  objected  to 
paying  the  insurance,  but  it  was  finally  set- 
tled between  B.  and  the  company  by  the 
latter  paying  B.  the  amount  he  had  advanced, 
less  tM  amount  he  had  received  from  the 


crops,  and  B.  transferred  his  interest  nnder 
his  contract  with  his  grantors,  and  made  a 
deed  of  the  property  to  the  company.  Held, 
that  the  company  having  notice  of  grantors' 
rights,  this  operated  as  a  payment  of  the  in- 
snranee,  and  npon  a  bill  to  enforce  their 
agreement  they  are  entitled  to  a  credit  of 
the  full  amount  of  the  policiee. — Baker  v. 
Firemen's  Fund  Ins.  Co.,  79  CaL  84,  21  Pac 
357. 

[b]  A  fire  insurance  company  which  has 
been  compelled  to  pay  insurance  upon  prem- 
ises destroyed  by  fire  caused  by  a  defective 
spark-arrester  upon  an  engine,  may  by  sub- 
rogation to  the  rights  of  the  owner  of  the 
premises,  compel  the  railroad  company  to  re- 
imburse it  for  the  amount  of  such  payment 
if  there  was  no  contributory  negligence  upon 
the  part  of  the  owner. — Liverpool  etc.  Ins. 
CO.  V.  Southern  Pac.  Co.,  125  Cal.  434,  58  Pac 
55. 

[e]  In  an  action  by  an  insurance  company 
to  recover  from  a  railroad  company  a  I099 
arising  from  defendant 's  negligence,  and 
paid  by  plaintiff,  proof  of  loss  is  properly 
admitted  as  showing  plaintiff's  liability  to 
the  insured. — Liverpool  etc.  Ins.  Co.  v.  South- 
ern Pac.  Co.,  125  Cal.  434,  58  Pac  55. 

S  l76Vs.  Chmenrrent  Insurance. 

[a]  Where  several  policies  covering  the 
same  property  provided  for  a  proportionate 
liability  only,  insured  could  only  recover  from 
each  insurer  such  a  proportion  of  the  loss 
as  such  insurer  was  liable  for  under  the 
porportionate  liability  clause. — Firemen 's 
Fund  Ins.  Co.  t.  Palatine  Ins.  Co.  (CaL  Sup.), 
88  Pac.  907. 

[b]  Where  several  policies  covered  the 
same  property  and  each  contained  a  propor- 
tionate liability  clause,  one  of  the  insurers 
paying  a  greater  amount  than  it  was  liable  to 
pay,  held  not  entitled  to  recover  the  excess 
from  the  other  insurers. — Firemen  *8  Fund  Ins. 
Co.  V.  Palatine  Ins.  Co.  (Cal.  Sup.),  88  Pac 
907. 

[c]  Where  an  insurance  adjuster  appointed 
to  adjust  and  apportion  a  loss  by  mistake 
apportioned  a  greater  amount  against  plain- 
tiffs than  they  were  legally  bound  to  pay, 
plaintiffs  held  entitled  to  recover  the  excess 
of  their  payment  against  their  coinanrers. — 
Firemen's  Fund  Ins.  Co.  t.  Palatine  Ins.  Co. 
(Cal.  Sup.),  88  Pac.  907. 

FOa  AUTHOBITIES  TBOM  OTHEB  STATES: 

Insurer's  right  to  subrogation:  44  Am.  St 
Rep.  731,  note.  See,  also,  28  Cent 
Dig.,  cols.  2447-2449,  |$  1504,  1505. 

ZVH.    ACTIONS  ON  POUOIEa 

NATURE  AND  FORM,  |  177. 

ARBITRATION    AS    CONDITIOW  PEEOEDWH 
I  178. 

PROOF  OF  LOSS  AS  OONDITIOH  PRE  CEDE 

I  in. 
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DEFENSES,  1  180. 
VKNUE.  I  181. 

  CHANOE,  I  189. 

UHITATIONS  IN  GBKERjUh  i  18t. 
LIMITATIONS    BT    PROTISIONS    IK  FOLICT, 

t  184. 
PARTIES,  I  185. 

PLEADING— COMPLAINT,  |  189. 

 AMENDMENT,  |  187. 

  ANSWER,  I  188. 

  DEMURRER,  |  189. 

 ISSUES.  PROOr  AND  TARIANOE,  1  100. 

PRESUMPTIONS    AND    BURDEN    OF  PROOF, 
I  191. 

ADMISSIBILITY  OF  EVIDENCE,  |  192. 
—  APPLICATION.  I  198. 

  DECLARATIONS  OP   INSIIRED,   |  19*. 

  DECLARATIONS  OF  AGENTS,  |  190. 

  MISREPRESENTATION,  |  198. 

  FRAUD  OP  AGENT,  |  197. 

  INCENDIARISM.  |  198. 

  INSANTIT     OF    PERSON    KZLLINO  IN* 

SURED,  9  1S9. 

  PROOFS  OP  LOSS.  I  200. 

WEIGHT   AND   SUPFICIENCT   OF  EVIDENCE, 

I  201. 

.    BARRATRY,  |  202.  . 

QUESTIONS  FOR  COURT  AND  JURY,  i  201. 

INSTRUCTIONS,  |  204. 

VERDICT  AND  FINDINGS,  f  205. 

HEW  TRIAXi,  I  kOS. 

JUDGMENT,  I  207. 

APPEAL  AND  ERROR,  |  208. 


§  177.  Natnrt  and  Foim. 

I    [a]  An  action  hj  a  beneficiary  under  a  life 
I  insurance  policy  for  the  difference  between 
j  the  face  of  the  policy  and  a  aum  accepted  in 
I  compromiBe,  wherein  the  complaint  does  not 
offer  to  restore  the  sum  paid  in  compromise, 
the  court  submits  the  ease  to  a  jury,  and 
rescission  is  not  touched  on  in  the  judgment, 
cannot  be  regarded  as  a  suit  for  rescission. — 
Westerfeld  v.  New  York  Life  Ins.*  Co.,  129 
CaL  68,  58  Pac.  92. 

Fob  Authobities  ntou  Othib  States: 

See  28  Cent.  Dig.,  cols.  2474-2477,  <  1517. 


§  178.   Arbitration  as  Condition  Precedent. 

[a]  A  provision  in  a  policy  that,  whenever 
tbe  parties  fail  to  agree  on  the  amonnt  of  the 
loss,  it  shall  be  settled  by  arbitration,  is  a 
condition  precedent  to  the  right  to  recover 
under  the  policy. — Old  Saucelito  Land  etc,  Co. 
v.  Commercial  Union  Abbot.  Co.,  66  Cal.  253, 
5  Fae.  232. 

[b]  Where  fire  policy  provides  for  submia- 
sion  to  arbitration  before  suit  to  adjust  loss, 
no  action  can  be  maintained  without  snch 
submission.- — Adanu  r.  South  etc.  Co.,  70  Cal. 
201, 11  Pac  627. 

For  AUTHOKiTiEs  ntou  Other  States: 

2  C.  C.  A,  473,  9  C.  C.  A.  628,  35  C.  C. 
A.  404;  39  C.  C.  A.  389,  notes.  See, 
also,  2»'Cent.  Dig.,  cola.  2479,  2480, 
S  1520. 


S  179.  Proof  ta  Loss  u  Condition  Prece- 

dMlt. 

[a]  A  complaint  upon  a  fire  Insurance  pol- 
icy which  shows  that  the  proofs  of  loss  were 
made  four  months  after  the  loss,  and  which 
does  not  set  out  any  facts  showing  a  waiver 
of  the  condition  that  the  proofs  must  be 
presented  within  siity  days,  does  not  state 
a  cause  of  action. — White  v.  Home  Mut.  Ins. 
Co.,  128  Cal.  131,  60  Pac.  666. 

[b]  A  policy  of  fire  insurance  providing 
that  proofs  of  loss  shall  be  made  within 
sixty  days  after  the  fire,  unless  such  time 
is  extebded  in  writing  by  the  company,  and 
that  no  suit  or  action  on  the  policy  shall  be 
sustainable  "until  after  full  compliance  by 
the  insnred  with  all  the  foregoing  require- 
ments," makes  the  proofs  of  loss  within  the 
time  limited  a  condition  precedent  to  an  ac- 
tion upon  the  policy. — White  t.  Home  Uut. 
Ins.  Co.,  128  Cat.  131,  60  Pac  666. 

I  180.  Defensec 

[a]  The  application  contained  the  qnestion: 
' 'Is  there  any  incendiary  danger  appre- 
hended or  threatened! ' '  and  the  answer, 
"No";  and  the  answer  alleged  that  this  rep- 
resentation was  false  and  fraudulent  in  this, 
that  incendiary  danger  was  apprehended  by 
the  applicant.  A  demnrrer  to  the  answer 
was  overruled,  and  the  court  instructed  the 
jury  in  effect  that,  if  the  fact  alleged  was 
proved,  they  should  find  for  the  defendant. 
Held,  no  error. — Boberts  t.  Aetna  Ins.  Co., 
58  CaL  83. 

[b]  In  an  action  on  a  life  insurance  policy 
by  one  to  whom  the  creditor  had  assigned 
the  policy  as  collateral  security  for  his  own 
debt,  it  is  immaterial,  as  between  the  as- 
signee and  the  insurer,  that,  after  loss,  the 
creditor^  prior  to  his  death,  had  paid  the 
debt;  since  that  qnestion  can  only  arise  be- 
tween the  assignee  and  the  heirs  or  personal 
representatives  of  tbe  creditor. — Curtiss  v. 
Aetna  Life  Ins.  Co.,  90  Cal.  245,  27  Pac.  211. 

[c]  Where  the  evidence  of  the  plaintiff  In 
an  action  upon  an  insurance  policy  shows  a 
noncompliance,  or  an  insufficient  compliance, 
with  the  terms  of  an  express  warranty  in 
the  policy,  a  nonsuit  should  be  granted,  and 
a  verdict  for  tbe  plaintiff  is  a  verdict  against 
law. — McKenzie  v.  Scottish  Union  etc.  Ins. 
Co.,  112  Cal.  548,  44  Pac.  922. 

[d]  A  right  of  action  must  exist  in  the 
plaintiff  when  the  action  is  commenced,  and 
where  there  is  then  an  unrescinded  existing 
compromise,  it  is  binding  when  the  suit  is 
commenced,  and  is  a  bar  thereto,  which  is 
not  removed  by  verdict  or  judgment. — West- 
erfeld V.  New  York  Life  Ins.  Co.,  129  Cat. 
68,  58  Pac  92,  61  Pac.  667. 

[e]  In  an  action  by  tbe  divorced  wife  upon 
the  insurance  policy  payable  to  her,  it  is  no 
defense  that  the  insurance  company  had  paid 
a  judgment  recovered  against  it  by  the  ad- 
ministrator of  the  deceased  husband,  and 
evidence  of  sneh  payment  was  properly  ex-' 
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e}nd«d.— IfcGTew  v.  Mutual  Ufa  lu.  Co.  o{ 
New  York,  132  Cal.  85,  84  Am.  St.  Bep.  80, 
64  Pac  103. 

[f1  An  answer  averring  that  the  insured 
building  was  not  occpnied  a«  a  dwelling- 
house,  but  at  all  times  after  the  poliey  waa 
isiued  the  building  was  occupied  as  a  dis* 
reputable  roadside  tavern  and  bawdy-house, 
and  was  so  oeeupied  at  the  tine  of  the  flre, 
states  a  good  defense.— Allen  T.  Home  lu. 
Co.,  133  Cat  20,  65  Pae.  138. 

Fca  AuTH<»inx8  fbou  Othr  States: 

See  28  Cent.  Dig.,  cols.  2404-2496,  §  1580. 

$  181.  TaiUM. 

[a]  Action  against  insurance  corporation  or- 
ganized under  laws  of  this  state  may  be 
brought  and  tried  in  the  county  where  the 
contract  of  insurance  was  completed,  and  the 
corporation  defendant  is  not  entitled  to  a 
change  of  th<  place  of  trial  to  the  county 
where  it  has  its  principal  place  of  bnainess, 
if  the  contract  was  not  eompleted  therein, 
although  the  policy  was  there  issued.— Tore 
T.  Bankers'  etc.  life  Assn.,  88  Cal.  609,  £6 
Pae.  514. 

Fob  AVTBOBrnxs  vboh  Othik  States: 

See  28  Cent  Dig.,  cols.  2501-2606,  %l 
1536-1539. 


%  182.    Change. 

[a]  A  recital,  in  an  affidavit  by  a  mutual 
benefit  association  to  change  the  place  of 
trial  of  an  action  against  it  from  L.  to  8. 
county,  "that  all  payments  of  benefits  that 
have  become  due  and  payable  to  the  nom- 
inees of  any  deceased  member  are  made  and 
always  hara  been  made  by  a  warrant  payable 
in  the  city  of  P.,"  in  S.  county,  does  not  con- 
trovert an  allegation  in  the  complaint  that 
defendant  promised  to  pay  at  A.  in  L.  county, 
and  justifies  the  refusal  of  the  motion. — ^Haas 
V.  Mutual  Belief  Assn.  of  Petalama,  48  Pae. 
237. 


§  18S.  IilmitationB  In  OeneraL 

[a]  Code  of  Civil  Procedure,  section  339, 
providing  that  actions  on  written  contracts 
executed  out  of  the  state  are  barred  in  two 
years,  does  not  apply  to  an  action  on  an  in- 
surance policy  which  provides  that  it  shall 
not  be  operative  nntil  countersigned  by  the 
general  agent  of  the  Insurer  in  California, 
and  which  was  countersigned  in  the  latter 
state  after  being  signed  in  Connecticut  by 
the  insurer. — Curtiss  v.  Aetna  Life  Ins.  Co., 
90  Cal.  245,  86  Am.  St.  B«p.  114,  87  Pae.  211. 

[b]  An  action  upon  a  policy  of  insurance 
executed  out  of  this  state  is  barred  after  the 
lapse  of  two  yean  from  the  time  of  the  ae- 
erual  of  a  cause  of  action  thereupon,  under 
subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure. — Harrigan  v.  Home  Life  Ins. 
Og.,  128  GaL  531,  58  Pac.  180,  61  Pac.  99. 


[c]  Under  Political  Code,  9«etion  S344,  and 
Code  of  Civil  Proeedure,  section  338,  an  ac- 
tion by  an  insurance  company  based  upon  Us 
right  of  subrogation  held  barred  by  limita- 
tion after  two  years. — Phoenix  Ina.  Co. 
Pacific  Lumber  Co.,  1  Cal.  App.  156,  81  Pae. 
976. 

Fob  AtTTHcniTiBS  nOH  Otheb  ftraras: 

Limitation  of  actions  on  policies:  28  Am. 
St.  Bep.  683,  note.  See,  also,  28  Cent. 
Dig.,  cols.  2507-8511,  S  1641. 


I  184.  UmlUtloiu  1v  ProTlfloni  In  Pidl^. 

[a]  Clause  in  policy  limiting-  time  within 
which  suit  may  be  commenced  thereon  is 
modified  by  clause  providing  that  loss  is  not 
payable'  until  sixty  days  after  proof  made, 
and  limitation  does  not  begin  to  run  until 
loss  is  payable.— Case  v.  Sun  Ins.  Co.,  83  CaL 
476,  23  Pae.  534,  questioning  Oarido  t.  Amer- 
ican Ina.  Co.,  8  West  Coast  Bep.  180. 

[b]  A  suit  eommaneed  wtthtn  tha  aixty  days 
given  by  a  policy  of  insurance  for  payment 

of  the  loss,  after  proofs  are  made,  ia  pre 
maturely  brought.— Dillon  v.  Xortbern  Aranr. 
Co.  of  London  ft  Aberdeen,  187  CaL  480,  59 
Pae.  901. 

[c]  Where  a  policy  required  proof  of  death 
to  be  made  on  blank  forms  furnished  by  the 
company,  and  declared  that  no  action  should 
be  brought  on  it  after  one  year  from  the 
date  of  Insured's  death,  without  reference  to 
the  time  of  furnishing  the  proofs  of  the 
death,  such  requirements  must  be  eonatrued 
together,  and,  if  failure  to  bring  the  action 
within  one  year  was  occasioned  by  the  com- 
pany 's  refusal  to  furnish  the  blanks  required, 
it  is  not  entitled  to  urge  the  limitation  to 
defeat  plaintiff's  recovery. — (1899)  Methvin 
V.  Fidelitfy  Mut.  Life  Asan.  of  Philadephia, 
Pa.,  58  Pac.  387,  judgment  reversed  (1900). 
129  Cal.  251,  61  Pac.  1112. 

[d]  Where  a  policy  declared  that  proof  of 
death  should  be  made  on  blanks  furnished  by 
the  company,  and  that  no  action  should  be 
begun  after  one  year  from  assured 's  deaths 
without  reference  to  the  time  of  furnishing 
such  proofs,  the  words  in  the  limitatioB 
clause,  "without  reference  to  th«  time  of 
furnishing  proofs  of  death,"  refer  only  to 
the  time  when  proo&  are  furnished,  and  do 
not  apply  to  a  ease  where  the  making  of 
proofs  of  death  was  prevented  by  the  com- 

Seny's  refusal  to  furnish  blanks. — (1S99) 
[ethvin  v.  Fidelity  Mut.  Life  Assn.  of  Phila- 
delphia, Pa.,  68  Pac.  387,  judgment  reversed 
(1900),  129  Cal.  261,  61  Pae.  1118. 

[e]  Negotiations  for  a  compromise  do  not 
affect  a  provision  of  the  poliey  that  any  ac- 
tion thereon  should  be  commttneed  within 
twelve  months  after  the  loss,  where  the  p(^ 
ley-holder  is  notified,  before  the  expiration 
of  the  twelve  monthe,  that  sneh  provision 
will  be  insisted  on.— Oarido  t.  American  Cent 
Ins.  Co.,  8  Pac  518. 
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FoK  Atrrsio^iTiM  noH  Othxb  Statu: 

47  L.  B.  A.  690,  note.  See,  aIbo,  28 
Cent.  Sig^  eob.  S511-2546,  {|  1642- 
1S50. 


f  186.  Puttaa 

[a]  Under  Code  of  Civil  Procedure,  section 
369,  wbieh  pTovides  that  the  trustee  of  an 
expreee  trust  ra&y  sue  without  uniting  with 
faim  those  beneficially  interested,  the  exeen* 
tor  of  a  will,  which  gare  all  testator's  estate 
after  payment  of  his  debts  to  his  mother^  is 
the  proper  party  to  sne  for  and  receive  the 
money  dne  on  a  policy  on  testator's  life,  pay- 
able subject  to  the  will  of  the  insnred.— > 
WinterhaJter  v.  Workmen's  Onarantee  Fand 
Assn.,  75  Cal.  245,  17  Pa«.  1. 

[b]  Companies  severally  liable  on  tame  pol- 
1^  may  be  sued  jointly. — ^Blaringame  v. 
Home  Ins.  Co.,  75  CaL  034,  17  Pae.  925. 

[e]  Beneficiary  to  whom  whole  amount  of 
insurance  policy  is  payable  by  its  terms  in 
case  of  lose  may  sue  thereon  as  the  real  party 
in  interest,  and  may  give  a  valid  discharge 
of  the  eanae  of  action,  without  the  necessity 
of  obtaining  a  receipt  from  the  owner  of 
the  building  in  whose  name  the  policy  was 
taken  for  the  benefit  of  the  party  obtaining 
the  insurance. — ^West  Coast  Lumber  Co. 
State  Investment  etc.  Co.,  98  CaL  SOS,  38  Pae, 
258. 

Fob  AcTHOBnns  fboh  Othzb  Statxs: 

Insurance  "for  whom  it  may  eottcem": 

16  Am.  Dee.  323,  note. 
When  beneficiary  not  entitled  to  sue  for: 

19   Am.   Bep.   331,   note.    See,  also, 

28  Cent  IMg.,  cola.  2647-2578,  ||  1557- 

1571. 

8  186.  Pleading— Oomplaint. 

[a]  A  complaint  which  alleges  an  nneon- 
ditional  contract  on  the  part  of  the  defend- 
ant, in  eoDsideration  of  a  certain  sum,  speci- 
fying it,  to  insure  the  hotel  and  furniture 
of  the  plaintiif  against  loss  by  fire  within  the 
life  of  the  contract,  which  the  defendant  has 
failed  to  pay,  notwithstanding  the  request  of 
the  plaintiff,  states  a  cause  of  action,  and 
must  be  held  good  on  demurrer.— Clark  ▼. 
Phoenix  Ins.  Co.,  36  Cal.  168. 

[b]  Where,  by  the  terms  of  an  insnranee 
policy,  the  loss  is  to  be  estimated  and  paid 
sixty  days  after  due  notice  and  proof,  held 
an  allegation  that  the  plaintiff  performed  all 
the  conditions  on  his  part  in  the  policy  to 
be  performed,  aqd  gave  doe  notice  and  proof 
of  the  fire  and  loss,  and  demanded  payment, 
does  not  show  that  sixty  days  had  elapsed 
after  proof  and  notice,  and  does  not  state  a 
cause  of  actios.— Doyle  ▼.  Phoenix  Im.  Go., 
44  Cal.  864. 

[c]  Where  the  complaint  is  upon  an  Insur- 
ance policy,  which  is  attached  as  a  part 
thereof,  the  policy  referring  to  the  applica- 
tion as  a  part  of  the  poUey  and  as  a  war- 
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ranty,  the  complaint  Is  defective  in  not  set- 
ting forth  the  application  or  its  effect. — Oil- 
more  V.  Lycoming  Fire  Ins.  Co.,  55  CaL  183. 

[d]  Complaint  need  not  aver  terms  of  ver- 
bal application  not  made  part  of  policy.- 
Tischler  v.  California  ete.  Ins.  Co.,  66  CaL 
178,  4  Fac.  1169. 

[e]  A  complaint  ou  a  fire  policy  need  not 
allege  the  terms  of  the  application,  where 
the  application  was  oral,  and  was  not  re- 
qoired  by  the  policy  to  be  in  writing.— 
Tischler  v.  California  etc  Ins.  Co.,  66  Cal. 
178,  4  Pae.  1169. 

[f]  Complaint  must  aver  loss  and  show 
that  it  occurred  by  reason  of  peril  insured 
against. — Blasingame  v.  Home  Ins.  Co.,  75 
Cal.  630,  17  Pae.  926. 

[g]  Allegation  that  plaintiff  "duly  per- 
formed all  conditions  of  said  policy"  is  suf- 
ficient averment  of  performance  of  conditions 
precedent. — Blasingame  Home  Ins.  Co.,  70 
Cal.  638,  17  Pac  925. 

[h]  Complaint  which  states  facts  from 
which  damage  to  insurer  must  necessarily  re- 
sult sufficiently  avers  that  insurer  was  dam- 
aged.—Blasingame  T.  Home  Ins.  Co.,  70  CaL 
638,  17  Pac  925. 

[i]  Where  the  policy  contains  a  provision 

that  the  application  shall  be  deemed  a  part 
thereof,  and  a  warranty  of  the  facts  stated 
therein,  and  that  misrepresentation  or  omis- 
sion of  facts  material  to  the  risk  in  said  ap- 
plication shall  avoid  the  poHey,  it  is  unnec- 
essary to  set  out  the  application  in  a  com- 
plaint thereon.— Cowan  v.  Phenix  Ins.  Co., 
78  CaL  181,  80  Pac  408. 

[j]  A  fire  policy  stipulated  that  a  loss  should 
be  paid  within  six^  days  after  receipt  of 
proofs.  A  complaint  on  the  policy  aneged 
that  after  fire  and  before  the  commencement 
of  the  action  plaintiff  furnished  defendant 
with  proofs  of  the  loss.  Held,  that  the  com- 
plaint was  bad  for  want  of  an  allegation  that 
proofs  of  loss  were  furnished  sixty  days  be- 
fore the  action  waa  brought.— Cowan  v.  Phe- 
nix Ins.  Co.,  78  CaL  181,  20  Pae.  408. 

[k]  Where  policy  is  payable  sixty  days  af- 
ter proof  of  loss,  assured  must  allege  and 
prove  that  proof  was  made  or  waived. — ^Me- 
Cormack  v.  North  British  laa.  Co.,  78  CaL 
469,  21  Pac.  14. 

[1]  Complaint  mast  allege  lapse  of  stipu- 
lated time  since  presentation  of  proofs  of 
loss.— Cowan  v.  Phenix  Ins.  Co.,  78  Cal.  188, 
20  Pac  408. 

[m]  Performance  of  promissory  warranties 
must  be  alleged. — Cowan  v.  Phenix  Ins.  Co., 
78  Cal.  185,  20  Pac  408. 

(n]  Performance  of  promissory  warrant 
that  inmred  shall  not  do  certain  things  need, 
not  be  alleged.— Cowan' t.  Phenix  Ins.  Co.. ' 
78  CaL  185,  20  Pac.  408. 
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[o]  Complaint  mast  aver  Iosb  and  show  that 
it  occnrred  by  reaaon  of  peril  insured  against. 
Dennis  v.  Union  etc  Ins.  Co.,  84  Cal  572.  24 
Pae.  120. 

[p]  Complaint  need  not  anticipate  defenses 
by  averring  performance  of  conditions  subse- 
quent, negativing  prohibited  acts  or  deny- 
ing that  loss  occurred  from  excepted  risks. — 
Dennis  v.  Union  etc  Ids.  Co»  84  Cal.  572, 
U  Pac  120. 

[q]  Allegation  that  "plaintiffs  duly  per- 
formed all  conditions  of  policy  on  their  part" 
is  snfficient  allegation  of  notice  .of  fire  and 
loss.— Emery  T.  Svea  F.  Ins.  Co.,  88  Cal.  301, 
20  Pae.  88. 

[r]  A  proviso  in  a  p^licf  payable  to  one  or 
bis  assigns,  providing  that  a  claim  "by  an 
assignee  shaU  be  subject  to  proof  of  inter- 
est," does  not  apply  to  one  who  holds  it  as 
collateral  security  for  a  debt,  since  the  as- 
signee is  a  mere  trustee  for  the  debtor,  and 
mast  account  for  any  surplus  proceeds  after 
paying  the  debt,  and  it  is'  not  necessary  for 
sncb  assignee  to  allege  that  he  had  an  in- 
surable interest  in  the  life  of  insured. — 
Curtiss  V.  Aetna  Life  Ins.  Co.,  90  Cal.  245, 
27  Pac  211. 

[sj  Where  a  complaint  sets  out  the  policy, 
it  IB  not  necessary  to  set  out  tlie  applica- 
tion, that  Containing  no  conditions  precedent 
not  in  the  policy. — Berliner  v.  TraTelers*  In& 
Co.,  121  Cal.  451,  58  Pae.  922. 

[t]  The  plaintiff  in  an  action  upon  a  policy 
of  life  insurance  in  a  New  York  life  insur- 
ance company  is  not  required  to  allege  or 
prove  the  tender  of  the  annual  preminms 
when  due.  There  can  bt  no  forfeiture  for 
nonpayment  of  premiums,  unless  the  defend- 
ant alleges  and  proves  nonpayment  after  dne 
•erriee  of  the  notice  required  by  the  statute. 
Osborne  v.  Home  Life  Ins.  Co.,  123  Cal.  610, 
56  Pac  616. 

[n]  Where,  in  an  action  on  a  policy,  plain- 
tiff alleges  that  she  has  fulfilled  all  the  con- 
ditions on  her  part  to  be  kept  and  fulfilled, 
it  was  not  necessary  for  her,  where  the  ap- 
plication alleged  a  sole  and  unconditional 
ownership,  to  allege  waiver  of  such  condi- 
tion, where  the  evidence  showed  that  the  al- 
legation was  not  true  in  fact.  Judgment 
and  order  (1898)  54  Pac.  93,  affirmed.— 
Ereedlove  v.  Norwich  Union  Fire  Ins.  Soc, 
124  Cal.  164,  56  Pac.  770. 

[v]  Where  in  an  action  on  a  fire  policy  on 
a  building  ' '  while  occupied  as  a  dwelling- 
house."  the  complaint  fails  to  allege  that  the 
building  was  so  occupied  at'  the  time  the 
Are  occurred,  the  complaint  does  not  state 
a  cause  of  action,  since  there  could  be  no 
recovery  unless  such  fact  was  proved,  and 
the  facts  necessary  to  be  proved  must  be  al- 
leged.—Allen  T.  Home  Ins.  Co.,  133  CaL  29, 
65  Pac.  138. 

[w]  In  an  action  on  a  policy,  a  complaint 
held  not  objectionable  for  uncertainty  as  to 
the  interest  of  the  mortgagee. — ^Loring  t. 


Dntehess  Ins.  Co.,  1  CaL  App.  186,  81  Pac 
1025. 

[x]  Allegations  that  a  jndgment  ont  of 
which  claimant's  demand  grew  was  baaed  on 
a  certificate  of  life  insurance  issued  by  a 
named  life  association  to  one  L.  If.  on  May 
1,  1896,  and  in  favor  of  M.  H.,  who  was  then 
the  wife  of  said  L.  M.-;  that  said  certificate 
was  for  the  sum  of  $6,000;  that  on  a  cer- 
tain date  said  M.  died,  and  at  the  time  the 
said  certificate  was  in  full  force  and  effect, 
and  by  reason  of  his  death,  there  became  dne 
and  payable,  etc, — ^in  the  absence  of  demur- 
rer or  objections  to  their  sufficiency  below, 
sufficiently  plead  such  policy,  performance  of 
conditions  thereof,  and  accrual  of  the  ri^ht 
of  action  thereon. — San  Franeiseo  Sav.  Union 
V.  Long,  53  Pac.  907. 

[y]  In  an  action  on  fire  policies,  complaint 
held  required  to  allege  that  the  houses  insured 
were  occupied  as  dwellings,  and  that  the 
furniture  insured  was  contained  in  one  of 
them  in  accordance  with  the  terms  of  the 
policy. — Arnold  American  Ins.  Co.  (CaL 
Sup.),  84  Pac  182. 

Fob  Authobities  from  Otheb  Statcs: 

Bee  28  Cent.  Dig.,  cols.  2582-2671,  59  1575- 
1644. 

§  187.  Amandmeat. 

[a]  To  obviate  a  variance  between  a  statH 
cause  of  action  and  the  proof — in  this  case 
a  policy  of  insurance  limiting  the  responsi- 
bility of  the  defendant  to  losses  arising  from 
certain  causes — it  is  not  error  to  permit  the 
plaintiff,  during  the  trial,  to  amend  bis  com- 
plaint accordingly. — Clark  v.  Phoenix  Ids.  Co., 
36  CaL  168. 

[b]  Where  a  policy  provides  that  insured, 
in  case  of  loss,  must  produce  a  certificate  of 
a  magistrate  as  to  the  circumstances  attend- 
ing it  and  as  to  the  character  of  insured 
and  his  belief  that  insured  had,  without 
fraud,  sustained  the  loss,  an  allegation  that 
plaintiff  fully  fulfilled  all  the  conditions  of 
the  insurance  is  a  sufficient  allegation  of  hav- 
ing procured  such  certificate. — Ferrer  v. 
Home  Mut.  Ins.  Co.,  47  Cal.  416. 

[c]  Allegation  of  "ownership"  is  a  suffi- 
cient allegation  of  "entire,  unconditional  and 
sole  ownership"  to  meet  condition  of  policy. 
Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal.  416. 

[d]  Averment  that  loss  was  caused  by  fire 
and  not  by  falling  of  any  building  is  equiva- 
lent to  an  averment  that  it  was  not  caused 
by  a  fire  which  ensued  from  the  falling  of  a 
building.— Ferrer  t.  Home  Mut.  Ins.  Co.,  47 
OaL  416. 

[e]  A  flra  insnnuiet  policy  provided  that 
'*B*  Bnlt  or  action  against  this  company  for 
the  recovery  of  any  claim  by  virtue  of  this 
policy  shall  be  sustainable  ....  until  an 
award  shall  have  been  obtained  fixing  the 
amount  of  such  claim  in  the  manner  herein- 
above provided."  Held,  that  ■  complaint 
which  seta  out  the  polier,  bnt  eontains  so 
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allegatioo  of  on  award,  or  oi  any  facts  ex- 
cusing a  failure  to  obtain  one,  is  demnrrablo 
as  not  stating  a  eaue  of  action. — Carroll  t. 
Girard  Fire  Ins.  Co.,  72  CaL  207,  13  Pae.  863, 

[f]  Allegation  that  plaintiff  "duly  per- 
formed aU  conditions  "is  sufficient  averment 
of  performance  of  conditions  precedent. — 
Blasingame  ▼.  Home  Ins.  Co.,  76  Cal.  638,  17 
Pac.  925. 

[g]  Complaint  need  not  aver  performance 
01  conditions  subsequent  nor  negative  pro- 
hibited acts,  nor. deny  that  loss  occurred  from 
excepted  risks. — Blasingame  v.  Home  Ins.  Co., 
75  Cal.  635,  17  Pac.  925. 

[h]  Where  plaintifT  seeks  to  recover  on  lia- 
bility of  insurer  baaed  on  rules  and  customs 
of  insurance  in  a  particular  place,  he  must 
show  that  by  such  customs  insurer  ia  liable. — 
Miller  v.  California  Ins.  Co.,  76  Cal.  149,  9 
Am.  St.  Eep.  184, 18  Pac.  155. 

[i]  Performance  or  truth  of  affirmative  war- 
ranties need  not  be  alleged. — Cowan  v.  Phe- 
nix  Ins.  Co.,  78  Cal.  184,  187,  20  Pac.  408. 

[j]  A  complaint,  in  an  action  on  a  life  in- 
surance policy,  which  contains  neither  an 
allegation  of  nonpayment  of  the  policy,  nor 
one  from  which  the  nonpayment  can  be 
implied,  is  fatally  defective. — Kichards  v. 
Travelers'  Ins.  Co.,  80  Cal.  505,  22  Pac.  939. 

[kj  Performance  of  conditions  precedent  in 
an  insurance  policy,  as  to  notice  and  proofs 
of  loss,  is  sufficiently  pleaded  by  a  general 
allegation  of  due  performance  of  all  condi- 
tions.— Emery  Svea  Fire  Ins.  Co.,  88  Cal. 
200,  26  Pac.  88. 

[1]  The  policy  provided  that  the  money 
shall  be  paid  within  ninety  days  after  proof 
that  the  inaured  received  injuries  which  alone 
occasioned  his  death  within  ninety  days  from 
the  happening  thereof.  The  complaint  al- 
leged that  "more  than  ninety  days  had 
elapsed  prior  to  the  commencement  of  this 
suit  after  sufficient  proof  that  the  insured  at 
a  time  within  the  continuance  of  the  said 
policy  had  sustained  bodily  injuries  through 
external,  violent,  and  accidental  means,  with* 
in  the  intent  and  meaning  of  said  policy; 
that  such  injuries  alone  had  occasioned  death 
within  ninety  days  from  the  happening  of 
such  injuries";  and  that  deceased  and  plain- 
tiff "have  duly  complied  with  all  the  terms 
and  conditions  of  said  policy  and  renewal  by 

!them,  or  either  of  them,  to  be  kept  or  per- 
formed." Held,  it  sufficiently  alleged  the 
!  notice  and  proof  of  death  required  by  the 
;  policy. — Richards  v.  Travelers'  Ins.  Co.,  89 
'  Cal.  170,  23  Am.  St.  Bep.  455,  26  Pac  762. 

•  [m]  Where,  in  an  action  en  an  accident 
i  policy,  the  complaint  alleges  that  deceased 
Bostained  bodily  injuries  effected  through  ex- 
ternal, violent,  and  accidental  means,  such 
a  state  of  facts  being  provided  against  by 
the  policy,  an  objection  that  the  complaint 
does  not  state  the  particular  circumstancea 
under  which  the  insured  met  bis  death  is  not 
maintainable  under  a  general  demurrer. — 


Bichards  v.  Travelers'  Ins.  Co.,  89  CaL  170, 
23  Am.  St.  Bep.  455,  26  Pac.  762. 

[n]  Tb«  fact  that  a  policy  of  insnranee  de- 
elai«d  the  measure  of  recovery  for  loss  sus- 
tained on  an  insurance  policy  must  be  "in 
no  case  greater  than  the  actual  damage  to 
or  cash  value  of  the  property  at  the  time 
of  the  fire,"  only  established  a  rule  as  to 
the  proof  necessary  to  be  made  in  order  to 
show  the  damage  or  loss  sustained,  and  it 
is  unnecessary  to  allege  in  the  pleading  the 
actual  cash  value  of  the  premises;  this  be- 
ing a  matter  of  OTidenee. — ^Hegard  t.  Cali- 
fornia Ins,  Co.,  11  Pac  S94. 

[o]  If,  in  an  action  on  an  insurance  policy 
covering  several  classes  of  property,  the  com- 
plaint states  the  amounts  of  the  losses  upon 
the  various  kinds  of  property  insured  sepa- 
rately, and  demand  for  judenent  for  the  ag- 
gregate sum  of  such  losses  is  made,  this  will 
be  sufficient  for  the  purpose  of  informing  the 
defendant  faow  much,  and  on  what  account, 
the  plaintiff  claims  to  recover  it. — Hegard  t.  • 
California  Ins.  Co.,  11  Pac  594. 

[p]  Plaintiff  in  action  on  fire  policy  held 
not  required  to  allege  waiver  by  insurer  of 
breach  of  warranty. — Arnold  t.  J^erican  Ins. 
Co.  (Cai;  Sup.),  84  Pac  182. 

Fob  AuTHOBmss  ntoM  Otheb  States  ; 

See  28  Cent.  Dig.,  cols.  2596-2598,  8  1587; 
cols.  2627,  2628,  §  1613. 

§  188.   —  Answer, 

[a]  Where,  in  an  action  on  a  Hie  policy, 
defendant  relies  on  fraud  as  a  defense,  in 
that  the  loss  was  caused  by  the  wrongful  act 
of  the  insured,  he  must  allege  the  specific 
facts  which  constitute  the  fraud. — Capuro  t. 
Builders'  Ins.  Co.,  39  Cal.  123. 

[b]  Facts  showing  an  increase  of  the  risk 
must  be  set  up  in  the  answer. — Tischler  v. 
California  Mut.  Fire  Ins.  Co.,  66  Cal.  178,  4 
Pac.  1169. 

[c]  In  an  action  on  a  policy  requiring  in- 
sured to  maintain  a  watchman  on  the  in- 
sured premises  day  and  njght  whenever  the' 
works  thereon  should  be  idle,  where  the  com- 
plaint allleged  that  plaintiff  did  so  maintain 
a  watchman,  and  that  he  was  on  the  prem- 
ises at  the  time  of  the  fire,  an  answer  deny- 
ing that  during  all  the  time  the  works  were 
idle,  plaintiff  had  a  watchman  upon  the  in- 
sured premises,  and  alleging  that  for  two 
hours  prior  to  said  fire  there  had  been  no 
watchman  upon  said  premises,  is  an  un- 
equivocal denial  of  the  complainant 's  al- 
legation.— Trojan  Min.  Co.  v.  Fireman's  Ins. 
Co.,  67  Cal.  27,  7  Pac  4. 

[d]  The  complaint  alleg^ed  that  the  vessel 
insured,  while  employed  in  the  Gulf  of  Cali- 
fornia, was  on  a  certain  day  totally  lost  by 
the  perils  of  the  sea.  The  answer  denied 
that  the  vessel,  while  empluyed  in  the  Gulf 
of  California  was,  on  the  day  alleged,  or  at 
any.  other  time,  tot.ally  lost  by  the  perils  of 
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the  sea.  Held,  that  the  answer  did  not  deny 
the  total  loss  of  the  vessel  hj  the  perils  of 
the  sea. — Golf  of  California  etc.  Co.  v.  State 
Investment  «te.  Co.,  70  CaL  686,  12  Pac 
478. 

[e]  In  an  action  upon  an  aeeident  insur- 
ance policy,  where  the  pIainti£F  alleged  in  his 
complaint  that  within  three  months  after  the 
accident  he  furnished  afflnnative  proof  of  hia 
injnriei,  and  of  the  dnration  of  hia  disability, 
an  answer  admitting  that  the  plaintiff  fur- 
nished the  eompany  with  what  purported  to 
be  affirmatiTe  proof,  bnt  averring  that  it  did 
not  amount  to  affirmative  proof,  states  but  a 
legal  conclusion,  and  is  not  a  sufficient  denial 
of  the  allegation. — Bean  v.  Travelers'  Ins. 
Co.,  94  CaL  681,  89  Pae.  1113. 

[f]  Where  plaintiff,  in  an  action  on  an  ae- 
eident  insurance  policy,  alleged  that  he  gave 
affirmative  proof  of  injury  and  disablement, 
aa  required  by  the  policy,  an  answer  ad- 
mitting the  giving  of  "what  purported  to  be 
bis  affirmative  proof,"  but  denying  that  it 
was  "affirmative  proof,"  without  specifying 
the  defect,  is  an  objection  to  form  merely, 
and  operates  as  a  waiver  of  the  defect. — Bean 
T.  Traveler!'  Int.  Co.,  94  Cal.  581,  29  Pae. 
UlS. 

[g]  In  an  action  on  a  6re  insurance  policy 
providing  that  immediate  notice  of  lose 
should  b«  given,  with  full  statement  and  par- 
ticulars and  amount  of  loss,  and  that  any 
fraud  should  work  a  forfeiture,  an  answer 
alleging  that  defendant  specifically  excepts 
"to  plaintiff's  notice  of  loss  or  proof  of  loss, 
because  it  is  false  and  nntme  in  respect  to 
quality,  quantity,  and  value  of  the  property 
insured,  and  in  respect  to  the  amount  of  the 
loss,"  does  not  give  plaintiff  notice  that 
fraud  was  charged,  or  that  a  forfeiture  would 
be  claimed. — Qreiss  t.  State  Inv.  etc.  Co.,  98 
Cal.  241,  33  Pae.  196. 

[h]  In  an  action  on  a  oonpon  of  an  endow- 
ment association,  wherein  plaintiff  makes  the 
state  treasurw  a  party  defendant,  and  claims 
a  lien  upon  the  five  thousand  dollars  de- 
posited by  the  association  with  him  as  re- 
quired by  act  of  March  19,  1891,  the  defense 
that  there  are  other  coupons  maturing  at  the 
same  time,  and  that  auch  fund  is  not  sulH- 
cient  to  pay  the  conpons  in  full,  mast  be 
set  up  by  answer.— Kruger  t.  Life  ete.  Aaan., 
106  CaL  98,  39  Pae.  213. 

[i]  An  answer  which  denies  a  waiver  of  a 
condition  in  an  insurance  policy  declared  on 
treats  the  complaint  as  if  it  pleaded  a  waiver. 
BerUner  v.  Travelers'  Ins.  Co.,  131  CaL  451, 
63  Pae.  988. 

Fob  Authoetfiks  nou  Othib  Sta.txs: 

See  28  Cent.  Dig.,  cols.  2623-8640,  SS 
1609-1685. 


S  189.   Damnmr. 

[a]  In  an  action  on  a  policy  on  the  Ufo  ot 
a  debtor  for  the  benefit  of  his  creditor,  as- 
eignsd  by  the  benofieiaiy  tot  Ui  own  deb^ 


where  the  complaint  alleges  that  the  insured 
became  indebted  to  the  bHBnefleiary  more  thu 
four  yeara  prior  to  the  date  of  the  policy, 
a  defense  that  the  beneficiary  had  no  in- 
surable interest  beeanse  the  debt  was  barred 
by  the  statute  of  limitations  must  be  raised 
by  plea,  and  not  by  demurrer,  since  the  aver- 
ment of  indebtedness  is  not  inconsistent  with 
the  fact  of  an  originaJ  promise  in  writing  to 
pay  at  a  date  within  four  years. — Curtias  v. 
Aetna  Life  Iiia.  Co^  90  CaL  845,  87  Pac  2U. 

FOB  ATTTHOamES  FROM  OTHBB  STATES: 

See  28  Cent.  Dig.,  cols.  2704,  2705,  S  1609- 

§  190.   Issnes,  Proof  and  Variance. 

[a]  In  an  action  on  a  policy  of  insaranee 
which  provided  that  the  plaintiff  should  not 
keep  ganpowder,  proof  that  he  did  keep  gun- 
powder is  no  ground  for  a  nonsuit,  when  tlic 
complaint  alleged  compliance  with  the  con- 
ditions of  the  policy  in  all  respects,  and  th« 
answer  did  not  deny  that  allegation  or  tender 
any  new  matter.— -Caaiacia  v.  Phoenix  Ina 
Co.,  28  CaL  628. 

[b]  Under  a  complaint  alleging  payment  of 
iuuranee  premiums  and  compliance  with  the 
conditions  of  the  policy,  a  waiver  of  the  pre- 
miums may  be  proved. — Berliner  v.  Travelan* 
Ins.  Co.,  121  CaL  451,  63  Pae.  988. 

[c]  Where  the  complaint  aven  tliat  the 
proofs  of  loss  were  presented  more  than  sixty 
days  before  the.  commencement  of  the  ac- 
tion, and  does  not  aver  or  count  upon  s 
waiver  of  the  proofs  of  loss,  such  waiver  eaa- 
not  be  relied  upon  to  sustain  the  action. — Qit 
lon  V.  Northern  Amur.  Co.,  187  CaL  480,  S» 
Pac  901. 

FOE  AUTHOBITZBS  ITOH  OTHB  STATSS: 

See  28  Cent  Dig.,  eols.  8648-2671,  H  16S2- 
1644. 


I  191.  Preenmptioiif  and  BonlMi  of  Troot. 

[a]  Burden  is  on  company  to  show  miarep- 
resentation  by  insured. — Seolea  T.  UniTeitsl 
Life  Ins.  Co.,  42  CaL  S24. 

[b]  It  is  not  incumbent  on  the  insured  to 
prove  that  his  statement  of  the  value  of  iht 
property  in  the  proofs  of  loss  was  not  in- 
tentionally false,  no  legal  presumption  of 
fraud  arising. — Helbing  v.  Svea  biB.  Co.,  54 
CaL  156,  35  Am.  Bep.  72. 

[c]  It  is  not  incumbent  on  the  insnred  to 
prove  that  his  statement  of  the  value  of  the 
property  in  the  application  was  not  inten- 
tionally false,  no  legal  presumption  of  fraud 
arising. — Helbing  v.  Svea  Ins.  Co.,  64  CaL 
156,  35  Am.  Bep.  72. 

[d]  Plaintiff  need  not  plead  or  prove  tint 
insured  did  not  eominit  raieide. — ^Dennis  v. 
Union  eto.  Ina.  Co..  84  CaL  671,  84  Pae.  m 

[e}  The  insurere  having  shown  that  tW 
mill  was  idle  the  burden  was  then  east  vpo* 
the  inaured  to  ihow  a  aompliaBee  with  tht 
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warrasty  in  the  emploTment  of  the  watch- 
man.— Bankin  t.  Amazon  Ins.  Co.,  S9  Cal. 
203,  23  Am.  St.  Bep.  460,  26  Pae.  872. 

[f]  If  aneh  a  state  of  facts  is  preaented  as 
leaves  a  reasonable  presumption  of  mistake 
or  mis^prehension  on  the  part  of  the  person 
swearing  to  the  proofs  of  loss,  such  presump- 
tion should  be  indulged  in  preference  to  that 
of  willful  false  swearing. — West  Coast  Lum- 
ber Co.  T.  State  Investment  etc  Co.,  98  CaL 
S02,  33  Pae.  258. 

[g]  A  statement  in  the  application  for  the 
policy  as  to  the  age  of  the  iasured  is  pre- 
sumed to  be  true;  and  any  difference  or  con- 
tradictory statement  as  to  his  age  in  ap- 
plications for  other  policies,  or  at  other  times, 
are  hearsay,  and  eannot  oTereome  such  pre* 
sumption.— Yore  Booth,  110  Cal.  238,  68 
Am.  St.  Bep.  81,  42  Pac.  808. 

[h]  The  possession  of  the  policy  by  the 
insured,  or  by  the  beneficiary,  is  prima  facie 
evidence  of  its  delivery  as  a  valid  and  sub- 
sisting contract,  and  the  burden  of  overcom- 
ing the  prima  facie  case  made  by  the  pro- 
duction of  the  policy  by  the  plaintiff,  in  an 
action  to  enforce  it,  rests  upon  the  insurance 
company.  Whether  the  defendant's  evi- 
dence did  or  did  not  overcome  the  prima 
faeie  case  thus  made  by  the  plaintiff  was 
for  the  jury  to  determine. — Berliner  v.  Trav- 
elers' Ins.  Co.,  121  Cal.  451,  53  Pac,  922. 

[i]  Section  2598  of  the  Civil  Code,  which 
declares  that  ' '  an  acknowledgment,  in  a  pol- 
icy, of  the  receipt  of  premium  is  conclnuvs 
evidence  of  payment,  so  far  as  to  make  the 
policy  binding,  notwithstanding  any  stipula- 
tion therein  that  it  shall  not  be  binding  un- 
til the  premium  is  actually  paid, ' '  is  not  to 
be  construed  as  limited  to  a  stipulation  in 
that  specific  language,  but  extends  to  any 
stipulation  which  is  intended  to  have  that 
effect. — Palmer  v.  Continental  Iqb.  Co.,  132 
Cal.  68,  64  Pae.  97. 

[j]  Policy-holder  is  presumed  to  understand 
its  various  provisions  for  forfeiture  by  which 
he  may  suffer  loss  through  his  own  default. — 
Madison  t.  Northwestern  Ins.  Co.,  141  Cal. 
480,  75  Pae.  113. 

[k]  Where  an  insurance  policy  recited  the 
payment  of  the  first  semi-annual  premium, 
and  provided  for  its  continuance  on  the  pay- 
ment of  semi-annual  premiums  thereafter,  the 
payment  of  such  premiums  was  a  condition 
subsequent,  so  that  the  burden  was  on  de- 
fendant, in  an  action  on  the  policy,  to  prove 
a  forfeiture  of  the  policy  for  nonpayment 
thereof. — Thomas  v.  Northwestern  MuU  Life 
Ins.  Co.,  142  CaL  79,  76  Pae.  66S. 

§  198.   AdmlsBlbUitF  of  BTidflBM. 

[a]  In  an  action  upon  a  life  insurance 
policy,  brought  by  the  administratrix  of  the 
assured,  the  insurance  company  cannot  prop- 
erly question  the  plaintiff  as  to  another  policy 
h^d  by  the  deeeased  in  another  company, 
aad  as  to  the  payment  of  piemittms  thereon. 


Murray  v.  Home  Benefit  Xtlfe  Assn.,  90.  CaL 

402,  27  Pac.  309. 

[b]  Notice  published  in  newspaper  stating 
that  person  who  had  solicited  plaintiff's 
policy  was  no  longer  company's  agent  is 
admissible  to  show  his  agency  at  time  pol- 
icy was  written. — Hurgren  v.  Union  Mut.  us. 
Co.,  141  CaL  591,  592,  75  Pac.  168. 

FCtt  AUTHMinSS  VBOM  Othxb  Statss: 

Protest  of  master  as  evidence  in  action 
on  marine  policy:  13  Am.  I>ee.  735, 
note.  See,  also,  28  Cent.  Dig.  cols. 
2704-2774,  SS  1669-1706. 

I  193.   Application. 

[a]  Answer  of  applicant  written  down  by 
agent  taking  application,  signed  by  applicant, 
may  be  proved  by  testimony  of  person 
present  not  to  have  been  answer  given  by 
applicant. — Wheaton  v.  North  British  etc.  Co., 
76  CaL  420,  9  Am.  St  Bep.  216-n,  18  Pae. 
758. 

[b]  The  plaintiffs,  creditors  of  the  assured 
and  payees  of  the  policy,  having  promised  to 
furnish  the  survey  and  diagram  referred  to 
in  the  policy,  and  they  having  been  furnished 
in  accordance  with  their  agreement,  and  hav- 
ing become  a  ^art  of  the  contract,  could  not 
object  to  their  introduction  in  evidence  on  the 
ground  that  the  agents  who  signed  them  for 
the  owners  of  the  insured  property  as  appli- 
cants had  no  authority  to  act  on  behalf  of  the 
owners. — ^Bankin  t.  Amazon  Ins.  Co.,  89  CaL 
203,  23  Am.  St.  Bep.  460,  26  Pae.  872. 

Je]  The  fact  that  insured  signed  the  name 
his  wife,  who  survived  him,  to  the  ap- 
plications, and  that  the  wife  was  one  of  the 
beneficiaries  of  the  policy  in  suit,  did  not 
render  the  applications  admissible,  in  the 
absence  of  evidence  that  the  wife  was  actu- 
ally cognizant  of  their  contents.— Tore 
Booth,  110  CaL  238, 42  Pac  808. 

Fom  AvTHtttims  raoH  Othb  STA^TBt 

See  28  Cent.  Dig.,  cols.  2708,  2709,  » 
1671,  1678. 

§  194.  —  Declaratioiis  of  Inmred. 

[a]  Declarations  by  insured  as  to  his  opin- 
ion that  the  premium  had  been  paid  are  in- 
competent to  prove  a  waiver  of  payment  of 
the  premium. — Berliner  v.  Travelezs'  las.  Co., 
121  CaL  451,  53  Pae.  928. 

§  196.   Declarations  of  Agents. 

[a]  The  agent  of  other  insurance  companies 
who  acts  for  defendant  company  in  settling  a 
loss,  signiog  the  agreement  for  arbitration, 
and  the  adjuster's  report,  and  receiving  proofs 
of  loss  on  behalf  of  all  interested  companies, 
is  such  an  agent  of  defendant  as  to  render 
lUs  declarations  admissible  against  it. — 
Stockton  Combined  Harrester  ete.  Works 
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Glens  Fslto  Bu.  Co.,  121  Cat  167,  63  Pae. 
565. 

tb]  In  an  action  on  a  firo  inaarance  policy 
written  before,  but  not  delivered  until  after, 
tbe  property  covered  thereby  was  destroyed 
by  fire,  it  is  material  for  plaintiff  to  show 
an  oral  contraet  eziating  before  the  fire,  and 
for  that  purpose  any  statements  made  by 
the  agents  of  defendant  while  engaged  in 
the  transaction  with  the  plaintiff,  and  up 
to  the  time  the  policy  was  delivered,  are  part 
of  the  res  gestae,  and  oompetent;  but  declara- 
tions of  such  agents,  made  thereafter,  when 
not  acting  in  connection  with  the  business 
with  plaintiff,  and  which  relate  wholly  to 
the  past  transaction,  are  hearsay,  and  their 
admission  is  error. — Crawford  v.  Transatlantic 
Fire  Ina.  Co.,  125  CaL  609,  58  Pae.  177. 

[c]  The  declarations  of  the  agents  of  tbe 
defendant,  made  at  a  time  subsequent  to  the 
delivery  of  the  policy  or  when  they  were  not 
acting  for  -the  defendant  in  any  business  con- 
nected therewith,  and  which  were  not  part 
of  the  res  gestae,  but  are  mere  narration  or 
illustration  of  their  past  conduct,  are  incom- 
petent hearsay. — Crawford  v.  Transatlantic 
Fire  Ins.  Co.,  125  CaL  609,  5S  Pae.  177. 

[d]  Letter  of  general  agent  of  Insurer  to 
company  is  admissible  against  it. — Knarston 
V.  Manhattan  Ins.  Co.,  140  CaL  68,  73  Pae. 
740. 

§  196.   Ulfvepresentation. 

[a]  On  the  trial,  the  testimony  of  a  witness 
that  the  premises  had  been  partly  burned 
prior  to  the  application  was  admitted  over 
objection.  Held,  that  the  court  would  not 
say  that  this  circumstance  in  no  degree  tended 
to  show  that  the  applicant  had  apprehension 
of  incendiarism. — Bobert*  t.  Aetna  Ins.  Co., 
58  CaL  83. 

[b]  In  an  action  by  beneficiaries  on  a  life 
policy,  declarations  of  insured  as  to  his  age 
in  applications  for  other  insurance  are  inad- 
missible to  show  that  the  age  given  by  him 
in  the  application  on  which  the  policy  in  suit 
was  issued  was  false. — Yore  v.  Booth,  110  CaL 
238,  42  Pae.  808. 

[e]  In  an  action  for  an  amount  agreed  to 
be  paid  by  insurer  for  burned  machinery,  evi- 
dence that  other  machines  of  the  same  pat- 
tern are  worthless  is  inadmissible  to  prove 
that  plaintiff  misrepresented  tbe  value  of  the 
burned  machinery  to  defendant's  adjusters. 
Stockton  Combined  Harvester  etc  Works  v. 
Glens  Falls  Ins.  Co.,  121  CaL  167,  53  Pac.  565. 

Fob  Authobitos  raoM  Otbbb  States  : 

See  28  Cent.  Dig.,  cols.  2764,  2765,  §  1698w 

I  197.  —  Ftand  of  Aguit 

[a]  Evidence  that  the  application  was  made 
out  by  an  agent,  with  full  knowledge  as  to 
the  condition  of  the  premises,  and  that 
plaintiff  did  not  know  what  representations 
it  contained,  is  admissible,  under  an  issue  of 


misrepresentations. — ^llenk  v.  Home  Ins,  Co., 
76  Cal.  SO,  9  Am.  St.  Bep.  158, 14  Pae.  837, 18 
Pae.  117. 

§  198.    Incendiarism. 

[a]  Where  defense  is  that  plaintiff  burned 

his  own  property,  he  may  prove  that  prop- 
erty belonging  to  him,  other  than  that  insured, 
was  burned. — Menk  v.  Home  Mut.  Ins.  Co.,  76 
Oal.  54,  9  Am.  St.  Bep.  158,  14  Pae.  837,  IS 
Pae.  117. 

{  199.   IiuaBitr  of  Person  SilUng  Ib- 

Bored. 

[a]  While  the  right  to  give  an  opinion  at 
to  a  person's  sanity  is  limited  by  Code  of 
Civil  Procedure,  section  1870,  subdivision  10, 
to  experts  and  intimate  acquaintances,  such 
limitation  does  not  extend  to  testimony  vf 
witnesses  as  to  the  peculiar  eooduct  and 
language  of  one  who  killed  insured. — Marcean 
V.  Travelers'  Ins.  Co.,  101  CaL  338,  35  Pat 
856,  36  Pae.  813. 

[b]  On  an  issue  as  to  the  sanity  of  the 
person  who  killed  insured,  tbe  testimony  of 
an  expert  that  a  person  might  know  an  act 
to  be  wrong,  and  have  no  power  to  resist  is 
impulse  to  commit  such  act,  is  not  ground 
for  reversal,  though  such  "insane  impolse" 
is  not  a  defense  to  a  charge  of  felony.— 
Marceau  v.  Travelers'  Ins.  Co.,  101  CaL  338, 
35  Pac.  856,  36  Pae.  813. 

§  200.   —  Proofs  of  Loss. 

[a]  In  an  action  upon  a  policy  of  fire  insur* 
ance,  the  preliminary  proofs  of  loss,  though 
not  competent  evidence  of  the  amount  of 
loss,  are  admissible  in  evidence  for  the  par- 
pose  of  showing  a  compliance  with  the  con- 
ditions of  the  policy. — Williams  v.  Hartford 
Ins.  Co.,  54  Cal.  442,  35  Am.  Bep.  77. 

[b]  It  is  not  prejudicial  error  to  permit 
plaintiff  to  read  in  evidence  his  aflSdavit, 
prepared  soon  after  the  fire,  making  proof 
of  the  loss,  when  he  has  testified  fully  as  to 
the  facts  within  his  knowledge,  and  when  the 
effect  of  snch  evidence  is  expressly  limited 
by  the  court  to  showing  that  plaintiff  had 
made  the  affidavit. — ^Menk  v.  Home  Mut.  Ina. 
Co.,  76  Cal.  50,  9  Am.  St  Bep.  158,  14  Pae. 
837,  18  Pac.  117. 

[c]  Proofs  of  loss  made  by  the  owner  of  the 
insured  buildings  which  were  destroyed  by 
fire  were  admissible  in  evidence  for  the  lim- 
ited purpose  of  establishing  the  liability  of 
the  insurance  company  plaintiff  to  auch  owner 
for  the  moneys  paid  upon  the  insnrance,  for 
which  reimbursement  was  claimed  from  the 
defendant. — Liverpool  etc  Ins.  Co.  v.  South* 
ern  Pac.  Co.,  125  CaL  434,  58  Pac  55. 

Fob  axtthobities  rsou  Othkb  States  : 

See  28  Cent.  Dig.,  e<^  2762,  2763,  {  1697. 

S  201.  Welgbt  and  Snffidoi^  of  ETidaneau 

[a]  A  discrepancy  between  the  sworn  state- 
ment of  tbe  insured  as  to  bis  loss  and  tbs 
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setnaT  Ion  proved  on  tile  trial  will  only  In 
ease  of  ehowing  a  material  and  intentional 
overvalnatioa  bj  him  be  eonsidered  evidence 
of  false  swearing.— Clark  v.  Phoenix  Ina.  Co., 
86  Cal.  168.  ■ 

[bl  The  Terdict  of  a  coroner's  jnrj  finding 
that  insnred  committed  raicide  is  prima  facie 
evidence  of  the  manner  and  cause  of  his 
death.— Walther  Hntnal  Ina.  Co.,  86  Cat 
417,  4  Pac  418. 

[e]  H.,  when  he  applied  for  a  policj  of  in- 
■orance  on  a  cargo  of  wheat,  said  nothing 
aboat  the  arrival  or  nonarriva]  of  the  barge 
on  which  it  was  dne.  Contrary  to  the  prac- 
tice, he  inristed  on  paying  the  premium  when, 
the  risk  was  passed.  On  the  aame  day,  after 
it  was  learned  that  the  barge  had  been  lost, 
he  told  the  manager  of  the  company  that 
he  knew  when  he  made  the  application  that 
a  barge  had  been  lost,  bat  that  he  did  not 
know  that  it  was  this  special  barge.  In  an 
action  on  the  policy  the  consignee  of  the 
barge  and  his  clerk  testified  to  conversations 
held  on  that  day  with  H.,  in  which  they  in- 
formed him  of  the  loss  of  a  barge,  and  told 
him  that  if  his  barge  was  not  insured  ha 
"had  better  get  insared  pretty  quick."  H. 
had  been  expecting  the  barge  for  one  or  two 
days.  Held,  that  the  evidence  was  sufficient 
to  support  a  verdict  for  the  company,  on 
the  ground  that  H.,  when  he  procured  the 
policy,  knew  and  failed  to  communicate  the 
material  facta  and  information  concerning 
the  probable  loss  of  the  overdue  barge. — 
Hart  V.  British  ft  Foreign  Marine  Ins.  Co., 
80  CaL  440,  28  Pac  302. 

[d]  In  an  action  on  an  insurance  policy,  it 
appeared  by  plaintiff's  calculation  that  his 
loss  amounted  to  more  than  four  thousand 
dollars.  One  of  his  witnesses  placed  the  loss 
at  three  thousand  dollars.  Plaintiff's  clerk 
testified  that  he  usually  had  a  stock  worth 
five  thousand  dollars;  and  another  witness 
testified  that  three  weeks  before  the  fire  it 
was  worth  five  thonsand  dollars,  but  that 
during  that  time  large  amounts  of  goods  had 
been  sold,  and  little  purchased.  Witnesses 
for  defendant  put  the  value  of  the  stock  at 
much  less  than  four  thousand  dollars.  Held, 
that  a  finding  of  four  thousand  dollars'  loss 
was  supported  by  the  evidence. — Case  v. 
Manufacturers'  Tin  ete.  Ins.  Co.,  82  CaL 
263,  22  Pac.  1088. 

[e]  Where,  in  a  suit  on  a  life  insurance 
policv  which  provides  against  liability  for 
Boicido,  the  affidavits  of  plaintiff's  proofs  of 
death  show  that  the  insured  committed  sui- 
cide, and  such  evidence  is  uncontradicted,  a 
verdict  for  plaintiff  should  be  set  aside,  and 
a  new  trial  granted.— Dennia  v.  Union  Mnt. 
Life  Ins.  Co.,  84  Cal.  570,  24  PaC  120. 

[f]  In  an  notion  on  a  life  policy,  evidence 
that  the  proof  of  death  furnished  by  plain- 
tifF  ftates  that  insured  was  born  in  1829 
does  not  require  a  finding  that  the  statement 
by  insared  in  his  application  that  he  was  born 
in  1830  was  false.— Yore  v.  Booth,  110  Cal. 
S38,  42  Pse.  808. 


-  {g]  Where  the  court  'finds  that  the  defend- 
ant waived  the  warranty  expressed  in  the 
contract  by  issuing  the  policy  to  the  plaintiff 
iHth  full  knowledge  of  the  condition  of  the 
plaintiff's  title,  the  warranty  could  be  there- 
by waived;  and  if  there  is  some  evidene* 
tending  to  support  such  finding,  it  cannot  be 
disturbed  upon  appeal,  though  the  preponder- 
ance of  the  evidence  ap^ainst  the  waiver  may 
be  such  that  the  trial  judge  would  have  been 
warrfCnted  in  discrediting  the  testimony  in 
favor  thereof  and  finding  against  a  waiver.— 
Breedlove  v.  Norwich  Union  Fire  Ins.  8oc, 
124  CaL  164,  56  Pac.  770. 

[h]  Where  the  president  of  a  life  insnranee 

company  on  April  22,  1896,  in  answer  to  ft 
letter  of  plaintiff's  attorney,  denied  liability 
under  the  policy  issued  to  plaintiff's  intes- 
tate, and  in  a  letter  of  September  22,  1S97, 
to  another  firm  of  attorneys  employed  by 
plaintiff,  the  president  denied  the  liability 
the  same  as  in  the  previous  letter,  a  finding 
that  the  defendant  company  did  not  deny  its 
liability  prior  to  September  27,  1897,  was 
contrary  to  the  evidence.  Judgment  (1899) 
68  Pac.  387,  reversed. — ^Methvin  v.  Fidelity 
Mut.  Life  Assn.  of  Philadelphia,  Pa.,  129  CaL 
251,  61  Pac.  1112. 

[i]  Decedent  and  his  son,  seventeen  years 
of  age,  were  in  a  boat  towed  a  launch, 
which  turned  shortly,  causing  the  boat  to 
capsize.  The  boy  was  in  the  center  of  the 
boat,  and  decedent  in  the  stem.  The  boat 
made  a  complete  turn,  and,  when  it  came 
right  about,  decedent  lay  in  the  bottom,  un- 
conscious, and  died  soon  after  being  taken 
ashore.  The  coroner's  inquest  resulted  in  a 
verdict  of  death  from  disease  of  the  heart. 
Medical  testimony  was  confiieting  as  to  the 
condition  of  the  heart,  and  whether  its  con- 
dition was  the  cause  of  deatK  The  son  tes- 
tified that,  as  the  boat  turned  over,  his  father 
reached  to  save  him,  and  was  then  struck  a 
blow  on  the  head.  Two  abrasions  of  the 
shin  on  the  head  were  found.  Experts  testi- 
fied that  death  could  be  caused  by  a  blow  of 
that  character.  Held,  in  a  suit  on  an  acci- 
dent policy,  that  the  evidence  supported  a 
verdict  of  accidental  death. — Stout  v.  Paciitc 
Mut.  Life  Ins.  Co.  of  California,  130  CaL  471, 

62  Pac  732. 

[j]  An  insurance  policy  provided  that  the 
insurance  should  not  cover  death  resulting 
from  intentional  injuries  inflicted  by  the  In^ 
sured  or  any  other  person;  also  tfiat  tiie  claim- 
ant under  the  policy  should  affirmatively 
show  that  death  resulted  from  actual  accident 
according  to  the  policy.  The  holder  of  such 
accident  policy  died  of  a  gunshot  wound  re- 
ceived in  some  manner  which  was  not  shown 
by  the  evidence.  Held,  that  such  showing 
made  a  prima  facie  ease  for  recovery  under 
the  policy,  since  the  courts  would  not  pre- 
sume murder  or  suicide,  but  would  presume 
that  the  death  was.  accidental,  nothing  to 
the  eontraiy  being  shown. — Jenkin  Paeifle 
Mut.  Life  Ins.  Co.  of  California,  131  0«L  121, 

63  Pac.  180. 

[k]  Evidence  in  an  action  on  a  life  policy 
•n  the  issue  of  the  death  of  the  insured  held 
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nUBsieBt  to  mpport  ■  flndlBg  tlwt  tbe  U- 
wred  wu  dead,  and  that  Ua  death  oeenrred 
before  a  deaignatwl  data. — Sogers  t.  Man- 
hattan Life  laa.  Co.,  138  C«L  286,  71  Pae, 
348. 

[1]  Evidence  held  to  authorise  a  finding  that 
there  was  an  actual  total  losa  of  Tessel  within 
a  maritime  policy  thereon. — Progreaao  S.  S. 
Co.  T.  St.  Paul  Fire  etc  Ini.  Co.,  146  Cal. 
279,  79  Pae.  967. 

Foa  AuTBOsrriES  fbom  Othee  statxs: 

See  28  Cent.  Dig.,  cola.  2774-2816.  H 
1707-1728. 

I  a02.   Barratry. 

[d]  Evidence  that  the  cost  of  repairing  the 
vessel  was  ttifling  and  occupied  only  a  few 
daya,  or  that  the  ship  was  in  a  seaworthy 
condition  and  fit  to  make  the  voyage,  and 
that  there  was  no  necessity  for  a  sale  of  the 
cargo;  that  much  of  the  cargo  was  sold  be- 
fore it  was  discharged,  and  some  of  it  for 
a  price  beyond  its  cost;  that  the  master,  who 
was  himself  a  part  owner  in  the  vessel,  failed 
to  notify  the  insured  and  the  owners  of  the 
cargo  of  the  damage  or  of  the  sale  thereof, 
and  that  he  abandoned  the  voyage  and  sailed 
for  a  distant  port,  is  suMcient  to  authorize 
a  jury  to  find  that  the  sale  was  made  in  bad 
faith,  and  that  the  master  was  guilty  of 
barratry. — Meyer  v.  Oreat  Western  Ins.  Co- 
104  Cal  381,  38  Pae.  82. 

g  203.   Questions  for  Oonrt  and  Jttry. 

[a]  Whether  fraud  is  to  be  inferred  from 
an  excessive  statement  of  the  amount  of  the 
loss  in  the  preliminary  proofs  is  a  question 
of  fact. — Helbing  v.  Svea  Ins.  Co.,  54  CaL 
156,  35  Am.  Rep.  72. 

[b]  Whether  fraud  is  to  be  inferred  from 
an  excessive  statement  of  the  value  of  the 
property  in  the  original  application  is  a  ques- 
tion of  fact. — Helbing  v.  Svea  Ins.  Co.,  54 
CaL  156,  35  Am.  Bep.  72. 

[e]  Adequacy  of  means  employed  to  comply 
with  warranty  to  keep  water  on  roof  of  in- 
sured premises  is  question  of  fact. — Sierra  M. 
S.  etc.  Co.  V.  Hartford  Ins.  Co.,  76  Cal.  239, 
18  Pae.  267. 

Jd]  Whether  or  not  delay  in  making  proof 
loss  is  waived  is  one  of  fact. — Wheaton 
V.  North  British  etc.  Co.,  76  Cal.  428,  9  Am. 
St.  Eep.  216-n,  18  Pae.  758. 

[e]  Power  of  agent  to  make  oral  contract 
or  waiver  notwithstanding  condition  requir- 
ing writing  is  question  of  fact. — Case  v.  In* 
Buranee  Co.,  82  Cal.  268,  21  Pae.  843,  22  Pae. 
1083. 

[f]  A  condition  in  a  policy  of  insurance 
Qpon  a  mill  that  during  auch  time  as  the  mill 
ia  idle  a  watchman  shall  be  employed  by  the 
inanred  "to  be  in  and  about  the  premises  day 
BDd'night"  is  broken  if,  during  the  time  that^ 
the  mO]  was  idle,  but  one  watchman  was  em- 

ed,  wto-was  not  instmcted  to  watch  the 
at  night,,  and.  who  slept  every  night  In  a 


building  dlatant  tbveis  er  fonr  bnndred  feet 
from  the  mill;  and  upon  each  a  state  of  facts 
it  is  error  to  sabmit  to  the  jury  the  qoestioa 
vhether  the  inaored  had  perfonned  the  con- 
ditions of  the  contract.— Bankin  .t.  Anaaon 
Ins.  Co.,  89  Cat  208,  28  Am.  St.  Bep.  480, 
26  Pae.  872, 

[g]  In  an  action  on  an  insarance  polie; 
whose  conditions  relating  to  other  insnrauea 
have  been  violated,  where  the  evidence  fails 
to  show  a  waiver  of  notice  of  other  insur- 
ance, or  any  act  working  an  estoppel  to  as- 
sert such  want  of  notice  on  defendant's  par^ 
it  is  proper  to  grant  a  nonsuit. — Loei^  v. 
American  Cent.  Ins.  Co.,  11  Pac.  791. 

Fob  AUTH0BITIK8  ROU  OTBn  STATia: 

See  28  Cent.  Dig,  eola.  2828-2893,  il 

1732-1770. 


%  204.  Inftmctlons. 

[a]  A  policy  of  fire  insuranee  issued  to 
partners  contained  a  provision  that  the  con- 
veyance of  the  property,  oi:  the  assignmest 
of  the  policy  witnont  the  consent  of  the  com- 
pany indorsed  thereon,  sboold  avoid  the  pol- 
icy. One  of  the  partners  transferred  his  in- 
terest in  the  property  and  assigned  the  polio;. 
The  court  instructed  the  jury  that,  if  the 
agent  knew  of  the  transfer  and  approved 
the  same,  they  should  find  for  plaintiff.  Held 
error,  as  the  evidence  showed  that  the  agent 
did  not  know  of  the  transfer  until  long  after 
it  was  made. — Shnggart  T.  Incoming  F&e  Zna. 
Co.,  55  CaL  408. 

[b]  In  a  suit  on  a  policy,  where  the  defense 
was  the  extinguishment  of  the  insured 's 
interest,  an  instruction  that  if  the  jury 
believe  that  the  insured's  transferee  com- 
menced business  in  the  insured  premises,  and 
that  all  the  stock  used  in  such  business  Dp 
to  the  time  of  the  fire  was  purchaaed  from 
the  profits  thereof,  then  whatever  stock  was 
on  hand  at  the  time  of  the  fire  was  the 
transferee's  property,  and  the  jury  should 
find  for  the  defendant,  was  too  broad,  as  it 
did  not  follow  from  the  facts  therein  sog- 
gested  that  defendant  would  not  have  been 
liable  for  a  part  of  the  loss. — Benninger  v. 
Phoenix  Ins.  Co.,  67  CaL  644. 

[c]  Where  a  fire  policy  provided  that  proofi 
of  loss  should  be  served  as  soon  after  the  loss 
as  possible,  and  that  nothing  lesa  than  a 
specific  agreement,  indorsed  on  the  polier, 
should  waive  any  condition  therein,  and  that 
the  agent  had  no  power  to  waive  any  printed 
oondiUon,  nor  to  revive  a  forfeited  policy,  an 
instmction  that  delay  in  fumiabing  proofs 
was  waived  if,  when  they  were  served  oa 
the  agent,  he  omitted  to  object  on  the  ground 
of  delay,  and  kept  and  never  attempted  t« 
return  them,  the  facts  not  being  controverted, 
is  not  reversible  error,  though  it  is  bad 
praetiGe  to  instruct  the  jury  to  infer  a  ^uet 
from  other  facta,  since  the  provisions  of  the 
policy  refer  to  waiver  of  conditiOBS  of  the 
contract,  and  not  to  such  matters  as  making 
proof  of  loss,  which  may  be  waived  by  aa 
agent.— Wheaton  v.  North  Bzitisk  et<.'in. 
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Co.,  78  Cal.  415,  0  Am.  8t  Bep.  816,  18  Pm. 
T68. 

[d]  la  an  action  on  a  fire  inniranee  poliey 
providing  that  immediate  notice  of  Ion  ehoold 
be  given,  with  full  statement  and  particulars 
and  amonnt  of  Jobs,  and  that  any  frand  should 
work  a  forfeiture,  the  answer  not  having 
raised  the  question  of  fraud,  the  coart  prop- 
erly refused  to  charge  that  plaintiff  could 
not  recover  if  the  piMf  of  lots  was  fraada- 
lent,  even  though  evidence  was  admitted  in 
proving  amount  of  loss,  which  was  relevant 
whether  there  was  an  iune  as  to  fraud  or  not. 
Greiss  v.  State  Investment  etc.  Co.,  98  CaL 
241,  83  Fae.  195. 

[e]  In  an  action  upon  a  fire  insurance  pol- 
icy, where  the  answer  takes  issue  apon  the 
eoffieieney  of  the  proofs  of  loss,  and  points 
out  sevenl  alleged  defects  in  it,  and  alleges  it 
to  be  false  and  untrue  in  respect  to  quality, 
quantity,  and  value  of  the  property  insijred, 
■and  in  respect  to  the  amount  of  the  loss,  but 

does  not  charge  that  it  was  willfully  false, 
nor  state  any  facts  constituting  fraud,  nor 
claim  that  a  forfeiture  has  been  incurred,  an 
instruction  that  if  the  jury  find  that  the  proof 
of  loss  was  false  and  fraudulent  their  verdict 
should  be  for  the  defendant,  is  properly  re- 
fused.—Oreias  V.  State  Investment  etc  Co.^ 
98  Cal.  841,  83  Pao.  195. 

[f]  "Where  the  sanity  of  the  person  who 
killed  insured  was  the  issue  in  an  action  on 
an  accident  insurance  policy  conditioned  to 
be  void  if  death  resulted  from  "intentional 
injuries  inflicted  by  any  person,"  it  was 
proper  to  refuse  an  instruction  which  in- 
timated that  the  plea  of  insanity  has  led  to 
abuse  in  the  administration  of  justice,  and 
which  advised  the  jury  that  it  must  be  ex- 
amined with  care. — Marceau  v.  Travelers' 
Ins.  Co.  of  Hartford,  101  CaL  338,  35  Pac. 
85S,  38  Pac.  813. 

[g]  In  an  action  on  a  policy  excepting  from 
its  operation  death  by  voluntary  exposure 
to  unnecessary  danger,  an  instructioa  that 
whether  the  assured  so  exposed  himself  did 
not  depend  on  his  having  exercised  reason- 
able care  or  caution,  or  that  be  had  been 
guilty  of  negligence  or  unlawful  acts,  but 
whether  he  voluntarily  exposed'  himself  to 
unnecessary  danger,  and  death  resulted  in 
consequence  thereof,  is  not  erroneous,  as  mis- 
leading or  confusing.— De  Greayer  v.  Fidelity 
&  Casualty  Co.  of  New  York,  128  Cal.  xvii, 
58  Pac.  390. 

[h]  It  is  error  to  instruct  the  jury  that 
they  are  to  determine  whether,  under  all  the 
facts  and  circumstances  of  the  case,  the 
proofs  of  loss  were  presenteif  within  a  rea- 
sonable time,  and  to  find  in  favor  of  the 
plaintiffs,  if  they  find  the  proofs  were  pre- 
sented within  a  reasonable  time  under  those 
facts  and  circumstances. — White  v.  Home 
Mut.  Ins.  Co.,  128  Cal.  131,  60  Pac.  666. 

[i]  In  an  action  on  a  life  policy,  where  the 
evidence  of  plaintiff  tended  to  show  that  the 
insured  committed  suicide  by  drowning,  and 
where  the  insurer  denied  the  death  of  the 


insured,  instmetioBS  to  the  effect  that  to  take 
the  ease  ont  of  the  ^resomptioB  of  life  for 
seven  years  there  must  be  evidence  that  at 
some  particular  time  the  insured  was  in  some 
specific  peiil,  and  that  the  perils  of  the  sea 
were  genera],  and  that  no  violent  probability 
of  death  arises  from  a  peril  which,  though 
possible,  was  remote,  were  proper^  refused.— 
Sogers  V.  Manhattan  life  Ins.  Co.,  188  Csl. 
885,  71  Pac.  848. 

[j]  An  instruction  submitting  to  the  jury, 
as  a  question  of  fact,  the  inquiry  whether 
"there  was  a  reserve  on  the  policy"  of  a 
certain  amount  "calculated  as  provided  in 
said  statute,"  the  substance  of  the  statute 
having  been  given  them,  was  error,  since  it 
is  not  within  the  province  of  the  jury  to  de- 
termine a  question  depending  upon  purely 
mathematical  calculation  and  the  construc- 
tion of  a  statute. — Nielsen  v.  Provident  Bar. 
Life  Assur.  Soc,  66  Pac.  663. 

Fob  AuTHOBinis  fbou  0th  ee  Statks: 

See  28  Cent.  IHg.,  cols.  8898-8916,  |i 
1771-1784. 

S  206.  Verdict  and  Flndlngi. 

[a]  A  verdict  in  an  action  on  a  fire  policy 
for  two  thoQsand  three  Dnndred  and  seventy- 
five  dollars  is  not  in  effect  a  finding  of  fraud 
on  the  part  of  the  insured  in  slleging  in 
his  verified  complaint  that  the  loss  was  five 
thousand  two  hundred  and  fifty  dollars,  so 
aj  to  discharge  the  insurer  under  the  provi- 
sion of  the  policy  that  all  fraud  or  attempted 
fraud  by  false  swearing  should  forfeit  the 
policy.—- Fitzgerald  Union  Ina.  Co.,  54  CaL 
699. 

[b]  If,  in  an  action  upon  a  fire  insurance 

policy,  the  defendant  avers  in  his  answer  that 
the  risk  was  materially  increased  by  the  stor- 
age of  goods  of  an  inflaqunable  nature  in  an 
adjacent  building  of  the  plaintiff,  contrary  to 
the  provisions  of  the  policy,  and  evidence  baa 
been  introduced  on  the  subject,  the  court 
should  find  as  to  the  fact. — Gladding  v.  Cali- 
fornia Farmers'  Mutual  Fire  Ina.  Assn.,  66 
Cal.  6,  4  Pae.  764. 

[c]  Plaintiff  held  a  policy  of  insurance  on 
certain  property,  which  was  destroyed  by  fire. 
The  policy  provided  that  it  should  be  void 
"in  ease  of  any  fraud  or  false  swearing 
by  the  insured  touching  any  matter  relating 
to  the  insurance  oi  the  subject  thereof, 
whether  before  or  after  the  loss."  After 
the  fire,  and  prior  to  an  action  on  the  policy, 
plaintiff  presented  a  proof  of  loss,  subscribed 
and  sworn  to,  claiming  a  loss  of  eighteen 
hundred  and  forty-five  dollars  and  seventy- 
five  cents;  and  at  the  trial  he  testified  that 
the  value  of  the  property  lost  was  two 
thousand  dollars.  Held,  that  the  fact  that 
the  jury  found  a  verdict  in  favor  of  plaintiff 
for  only  five  hundred  dollars  is  not  coo- 
cluaively  a  finding  of  fraud  on  his  part,  and 
does  not  authorize  a  judgment  for  defendant 
on  the  verdict.— ^Obersteller  v.  Commercial 
Assur.  Co.,  96  Cal.  645,  31  Pac  687. 

[d]  Where  the  court  finds  as  an  ultimate 
fact  that  the  insurance  company  waived  a 
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forfeiture,  such  finding  implies  a  flnding  of 
an  intentional  failure  the  company  to 
send  a  health  eertifieate,  if  Mcessair  to  snp* 
port  the  v^Ter. — Mills  t.  H.  B.  L,  Assn., 

105  Cal.  232,  38  Pac.  723. 

[ej  Civil  Code,  section  2911,  provides  that 
a  Iten  is  extinguished  hy  lapse  of  the  time 
within  which  an  action  can  be  brought  on 
the  principal  obligation.  Held,  in  an  action 
on  a  life  policy  which  has  been  assigned 
as  collateral  to  secure  a  claim  against  the 
assured,  where  the  issue  was  whether  the 
claim  was  barred  by  limitations,  that  the 
failure  to  find  on  that  issue  was  reversible 
error. — Conway  Supreme  Council  Catholic 
Knights  of  America,  131  Cal.  437,  63  Pac. 
727. 

[f]  Where  the  beneficiary  defendant  pleaded 
as  an  afBrmative  defense  that  plaintiff  was 
reimbursed  by  the  insured,  the  burden  of 
proof  was  upon  the  defendant  to  sustain  such 
defense,  and  it  was  not  sustained  by  evi- 
dence tending  to  show  that  the  insured 
father,  shortly  after  his  daughter'a  marriage, 
bought  a  lot  and  caused  it  to  be  conveyed  to 
her  as  a  gift.  A  flmling  against  such  reim- 
bursement is  substantially  included  in  a  find- 
ing that  neither  such  defendant,  nor  anyone 
for  her,  or  on  her  behalf,  has  paid  any  of 
the  premiums,  or  reimbursed  the  plaintiff  or 
her  husband  on  account  of  the  payments  made 
by  him  for  her. — Stockwell  v.  Mutual  Life 
Ins.  Co.  of  New  York,  140  Cal.  198,  98  Am. 
St.  Bep.  25,  73  Pac.  833. 

[g]  A  finding  that  payments  of  premiams 
were  made  by  the  husband  out  of  his  earn- 
ings for  and  on  account  of  his  wife  as  a 
beneficiary,  at  her  request,  and  for  her  bene- 
fit and  behoof,  and  that  nothing  was  paid 
by  the  other  beneficiaries,  sufficiently  shows 
that  the  wife  paid  sneh  premiums.— Stock- 
well T.  MntnalXife  Ins.  Co.  of  New  York, 
140  Cal.  198,  98  Am.  St.  Bep.  25,  73  Pac.  833. 

[h]  Where  an  insurance  policy  provides  that 
in  no  case  shall  the  recovery  be  greater  than 
the  actual  damage  or  cash  value  of  the  prop- 
erty, a  finding  that  the  loss  sustained 
on  account  of  the  destruction  of  a  building 
by  fire  was  a  certain  sum,  the  amount  in- 
sured for,  is  sufficient,  and  the  court  need 
not  state  the  evidential  fact  that  the  cash 
value  of  the  property  when  destroyed  was  a 
certain  sum. — Hegard  T.  Califomi*  Ins.  Co^ 
11  Pae.  594. 

Fctt  AuTHOxmES  nou  Othb  States  : 

See  28  Cent.  Dig^  ools.  2916-2922,  M  1786- 
1787. 


§  206.   New  TrlaL 

[a]  Deceased  was  overtaken  by  a  policeman 
while  driving,  and,  in  an  altercation  which  en- 
sued, the  policeman  shot  and  killed  him.  Af- 
ter  deceased  was  shot,  he  fired  hii  pistol  at 
the  policeman,  but  there  was  no  positive 
evidence  that  he  took  the  pistol  from  his 
pocket  until  he  was  shot.  His  pistol  had  a 
whits  handle,  and  ons  witneu  testified  that 


.before  the  sbofiting  he  saw  deceased  UOa 
something  from  his  pocket  and  threaten  to 
kill  the  polieemnn,  while  another  testified  that 
-deceased  went  toward  the  polieeman,  un- 
buttoning his  oTereoat  with  his  left  hsnd, 
and  that  he  raised  his  right  when  close  ta 
him,  saying,  "You  will  not  stop  my  horse." 
and  had  nothing  in  his  hand  that  witness 
could  see;  that  after  deceased  was  shot,  and 
had  fired  at  the  policeman,  witness  saw 
something  white  in  his  hand.  Held,  that  it 
was  not  an  abnse  of  the  trial  court's  <li>- 
cretion  to  refuse  to  set  aside  a  verdict  findiu 
that  deceased  had  not  voluntarily  exposed 
himself  to  unnecessary  danger,  within  the 
exception  of  a  policy. — De  Oreayer  Fidelity 
etc.  Co.  of  New  York,  126  CaL  xvii,  58  Pat 
■390. 

[b]  Notwithstanding  the  jury  had  found 
that  the  deceased  insured  was  not  addicted 
habitually  to  intemperance,  and  bad  not  false- 
ly warranted  temperate  habits,  yet,  where 
the  evidence  was  substantially  couflicting; 
and  there  was  sufficient  evidence  to  uphold  a 
contrary  finding,  the  court  had  wide  discretion 
to  grant  a  new  trial,  and  there  was  no  abuse 
of  discretion  in  the  order  granting  it.— 
Holtum  V.  aermania  Life  Ins.  Co.,  139  CsL 
645,  73  Pae.  591. 

Fob  ADTHonrms  tboh  Otheb  States: 

See  28  Cent.  Dig.,  cola.  2922,  2923,  §  1783. 

§  207.  Judgment. 

[a]  Where  a  lien  on  a  fund  created  to  se- 
cure payment  of  death  benefits  under  Stat- 
utes of  1891,  page  126,  sections  2,  4,  re- 
lating to  assessment  life  insurance  corpo- 
rations, attached  pending  an  action  on  a  pol- 
icy, the  establishment  of  such  indebtedness 
by  final  judgment  gave  the  right  to  enforce 
such  lien,  and  it  attached  to  the  judgment, 
and  continued  until  same  was  satisfied;  sod 
hence  such  lien  did  not,  by  virtue  of  Cinl 
Code,  section  2911,  providing  that  liens  shall 
be  extinguished  on  the  expiration  of  tbe 
time  witUn  which  an  action  may  be  brooght 
on  the  principal  obligation,  become  extin- 
guished on  the  lapse  of  such  period  of  limita- 
tion from  the  time  the  lien  attached. — Sai 
Francisco  Sav  Union  v.  Long,  53  Pae.  907. 

FOE  ACTBOBimS  nOH  OTBBB  STATES: 

See  28  Cent.  Dig.,  eols.  2924-2930,  SS  1789- 
1794. 

g  208.  Appeal  and  Brror. 

[a]  The  material  question  under  the  "de- 
preciation" clause  in  a  policy  of  fire  in- 
surance is,  What  was  the  actual  condition 
and  value  of  the  property  insured  at  the  time 
of  the  firef  And,  where  there  is  no  evidence 
for  the  company  upon  that  point,  it  is  harm- 
less error  to  refuse  to  admit  testimony  as  to 
the  probable  depreciation  prior  to  the  issu- 
ance of  the  policy. — Hegard  t.  California  Ins. 
Co.,  72  Cal.  535,  14  Pae.  180. 

[b]  Where  tbe  statement  for  new  trial  does 
not  specify  the  insufficiency  of  evidencs  t« 
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■nstalB  «  flnding  tiiat  a  forfeitnre  for  mis- 
npreMntation  was  waived,  and  defendant  did 
not  uk  for  an  instruction  indicating  what 
facts  ehoold  appear  to  make  an  inatruction 
as  to  waiver  appropriate,  an  instmctioQ  that 
the  company  need  not  take  advantage  of  a 
breach  of  warranty,  but  may  waive  a  for- 
feiture by  any  act  which,  after  its  full 
knowledge  of  the  forfeiture,  subjects  the  in- 
sured to  tnmble  and  expense  as  to  his  claim, 
is  not  ground  for  reversal  of  a  judgment  for 
pUictiff  as  misleading.— Wheaton  v.  North 
Biitish  etc.  Ins.  Co.,  76  CaL  415,  0  Am.  St 
Bep.  216,  18  Pac  758. 

[e]  A  finding  that  an  insurance  company  by 
a  certain  act  waiVed  a  condition  in  a  pol- 
icy excludes  on  appeal  the  presumption  tnat 
the  act  was  nnintention^. — ^lifills  v.  Home 
Ben.  Life  Assn.,  105  CaL  832,  38  Pac.  723. 

[d]  Where  a  witness  in  an  action  on  an  in- 
surance policy  testified  that  certain  machines 
bnmed  were  worthless,  it  is  harmless  error 
not  to  allow  him  to  state  his  reasons  for  his 
opinion. — Stockton  Combined  Harvester  etc. 
Works  V.  Glens  Falls  Ins.  Co-  121  CaL  167, 
53  Pac.  565. 

[e]  In  an  action  upon  a  policy  of  accident 
insurance,  conditioned  upon  the  death  of  the 
Insured  happening  from  "bodily  injuries  sus- 
tained through  external,  violent,  and  acci- 
dental means,*'  a  verdict  in  favor  of  the 
plaintiff  will  not  be  disturbed  on  appeal  on 
the  ground  that  it  is  not  supported  by  the 
evidence,  if  the  evidence  is  conflicting  as  to 
whether  the  death  resulted  from  a  disease  of 
the  heart,  or  as  the  result  of  a  blow  on  the 
head  of  the  insnred,  occasioned  by  the  cap- 
sizing of  a  rowboat  in  which  he  was  riding 
within  an  honr  of  his  death. — Stout  v.  Pacific 
Mut.  Life  Ins.  Co.,  130  Cal.  471,  62  Pac.  732. 

FOE  AlTTROBITIZS  TBOU  OtBEB  STATES: 

See  28  Cent  Dig.,  eols.  2931-2944,  5}  1790- 
1804. 


XVm.  BEINSUBANOB 

CONTRAOra  IN  GENERAL,  |  209. 

  EVIDENCE  TO  AID  00N8TRDCTI0V,  |  210. 

LOSS  COVERED  BT  REINSURANCE,  f  211. 

  LOSS  OCCnRRING  BEFORE  REINSURANCE 

EFFECTED,  |  212. 

AVOIDANCE  OP  CONTRACT  FOR  MISREPRE- 
SENTATION.  I  213. 

PROOFS  OF  LOSS  TO  REINSURER,  i  214. 

0OUPROUI8E8  BT  BSINSURED,  |  215. 

S  209.   0<mtiaeti  In  OenecaL 

[a]  The  assumption  of  all  the  fire  insur- 
ance policies  of  an  insurance  company  by 
a  new  company  is  much  broader  than  a  mere 
naked  contract  of  reinsurance  under  the  code; 
and  a  holder  of  a  policy  issued  by  the 
former  company  sufficiently  manifests  his 
consent  to  the  contract  by  which  the  payment 
of  the  policy  was  assumed  by  bringing  an 
action  against  the  new  company  upon  the 
policy.  The  law  creates  the  privity  neces- 
sary for  tha  maintenance  of  the  action.—- 


Whitney  v.  Amerieaa  bit.  Co.,  127  CaL  464, 
59  Pac  897. 

[b]  Where  it  appears  that  it  was  the  cus- 
tom among  fire  inearance  comoanies  granting 
reinsurance  to  charge  and  collect  premiums 
as  and  from  the  date  of  reinsurance,  and  to 
write  their  policies  so  as  to  cover  the  re- ' 
insured  company  from  the  date  of  rein- 
surance, the  contracting  companies  are  pre- 
sumed to  be  familiar  with  their  customs,  and, 
in  the  absence  of  a  showing  to  the  contrary, 
to  have  contracted  with  reference  to  them. — 
Union  Ins.  Co.  v.  American  Fire  Ins.  Co., 
107  CaL  327,  48  Am.  St.  Bep.  140,  40  Pae. 
431. 

[e]  A  reinsurer's  liability  depends  on  the 
contract  of  reinsurance,  and  not  on  whether 
the  reinsnred  suffered  a  legal  loss  on  the 
original  policy. — Fireman's  Fund  Ins.  Co.  v. 
Aachen  &  Munich  Fire  Insu  Co.  (CaL  App.}, 
84  Pac.  253. 

[d]  A  contract  of  a  company  to  pay  losses 
under  policies  issned  by  another  company  ag 
promptly  as  losses  under  its  own  policies  is 
not  a  contract  of  reinsurance,  under  Civil 
Code,  section  2646  et  seq.,  and  hence  the  com- 
pany is  directly  liable  to  the  insured. — Whit- 
ney T.  American  Ins.  Co.,  SO  Pac  60. 

Fob  AnrHOBiTiES  ntoii  Otheb  States  : 

See  28  Cent.  Dig.,  cols.  2949-2952,  St 
1810,  1811. 

§  210.  —  Evidence  to  Aid  Oonstrnctlon. 

[a]  Evidence  as  to  the  custom  of  insur- 
ance companies  as  to  the  period  of  reinsur- 
ance is  incompetent  to  control  the  terms  of 
a  policy  of  reinsurance  for  a  definite  period 
between  two  dates,  issued  pursuant  to  a  writ- 
ten application  therefor. — Milwaukee  etc.  Inc 
Co.  V.  Palatine  Inc  Co.,  128  Cal.  71,  60 
Pac  518. 

Fob  authobities  raoH  Other  Statis: 

See  28  Cent  Dig.,  eolc  2949-2952,  §  1811. 


$  211.  Loss  Covered  toy  Belnsnranee. 

[a]  A  policy  of  reinsurance  in  another  com- 
pany ta^en  by  a  prior  insurance  company 
for  one  year,  dated  one  day  prior  to  the  date 
of  its  own  policy  for  one  year,  does  not  cover  * 
a  loss  occurring  on  the  last  day  of  its  policy; 
and  the  mistake  of  date  by  the  applicant 
for  reinsurance,  not  known  to  or  concurred 
in  by  the  company  issuing  the  policy  of  in- 
surance, is  not  ground  for  reforming  that 
policy,  which  was  issued  according  to  the 
terms  of  the  written  application  therefor. — 
Milwaukee  etc  Ins.  Co.  v.  Palatine  Ins.  Co., 
128  CaL  71,  60  Pac  518, 

[b]  Where  property  reinsnred  was  not  con- 
tained in  the  warehouse  specified  in  the  pol- 
icy of  reinsurance,  th$  reinsurer  was  not  lia- 
ble by  virtue  of  a  clause  that  the  policy  was 
subject  to  the  same  risks,  etc.,  as  were  taken 
by  reinsured. — ^Fireman's  Vimi  Inc.  Co.  v. 
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Aaehen  ft  ICunich  Hm  Lu,  Co.  (OaL  App.), 
64  Fae.  253. 

[fl]  A  Teisraranee  policy  eomtroed,  and  held 
a  reinsurance  on  the  property  described  in 
the  original  policy,  and  not  on  the  risk  as- 
gamed  by  the  reinnured. — ^Fireman  'a  Fund  Ins. 
Co.  T.  Aachen  ft  Munich  Fire  Ins.  Co.  (CaL 
App.),  84  Pae.  263. 

Vcm  AuTBOBinxa  raoic  Onn  STATisi 

See  28  Cent.  Dig.,  col.  £957,  $  1816. 

{  212.   Lon  Oonrnlnc  Bafon  Boliinir* 

aace  Bflected. 

[a]  A  reinsurer  is  not  liable  to  the  insurer 
for  a  loss  which,  unknown  to  either  party, 
occurred  before  the  reinsurance  was  efl^cted> 
where  the  parties  contracted  with  reference 
to  B  custom  that  reinsurance  took  effect 
from  the  time  when  it  was  granted. — Union 
Ins.  Co.  of  Citv  San  Francisco  v.  American 
Fire  Ins.  Co,  of  City  of  New  York,  107  CaL 
327,  40  Pac.  431,  28  L.  B.  A.  692. 

I  213.  AToldance  of  Oontiact  f<v  Ulirepro- 
Bontatlon. 

[a]  A  representation  that  {nraperty  reinsured 
was  located  in  a  warehouse,  and  therefore 
entitled  to  a  lower  rate  of  insurance  than  if 
stored  in  an  elevator,  where  it  in  fact  was, 
held  a  material  misrepresentation  avoiding 
the  policy. — Fireman  *s  Fund  Ins.  Co.  v. 
Aachem  ft  Munich  Fire  Ins.  Co.  (Cal.  App.), 
84  Pae.  253. 

Fob  ADTHounis  noH  Othib  States: 

See  28  Cent  Dig.,  cola.  S955-29S7,  |  1815. 

g  214.  TxwOt  ot  XrOM  to  Betaunnr. 

[a]  Where  the  risks  of  a  fire  insurance  com- 
pany are  reinsured  in  another  company,  nn- 
der  a  contract  whereby  the  latter  aasnmes 
the  management  and  control  of  the  business 
of  the  original  insurer,  and  agrees  to  midce 
adjustment  and  prompt  payment  of  its  losses, 
proofs  of  loss  under  a  policy  issued  by  said 
original  insurer  may  be  made  to  the  rein- 
suring company. — Whitney  v.  American  Ina. 
Co.,  127  CaL  464,  69  Pac  897. 

Fob  AuTHOKiTiES  raoH  Otheb  States: 

See  28  Cent.  Dig.,  cols.  2961,  2962,  {  1820. 

§  215.   Compromises  by  Belnsored. 

[a]  Reinsured  company  may  compromise 
suit  against  it  so  far  as  its  liability  is  con- 
cerned, but  cannot  bind  reinsurer  unless  lat- 
ter had  knowledge  of  compromise  and  con- 
sented thereto. — Commercial  Ins.  Co.  v.  Ameri- 
can Cent  Ins.  Co.,  68  CaL  483,  9  Pac.  712. 

ZIZ.   ICUTITAL  KNEFIT  IKSUBANOB. 

A.  Corporations  and  Assoeiatiotts,  216-219. 

B.  Contracts  and  Assessments,  §§  220-229. 

C.  Forfeiture  or  Suspedsion,  §§  230-235. 

D.  Beneficiaries  and  Benefits,  §§  236-246. 

E.  Actiona  for  Benefits,  §§  247-25o, 


A.   COBPOBAHOMB  AND  ASSOCIATIOIIB 

STATUTORT  PBOTI8IOH8.  I  ai«. 
OFFICERS  AND  A0CHT8,  I  SIT. 
POWEAa,  I  ais. 
417ABAKTT  TVlXDa,  i  S19. 


S  216.  Statatonr  Pxorlslaii. 

[a]  Under  Civil  Code,  section  451,  provid- 
ing that  alt  secret  orders  organized  for  the 

fiurpose  of  mutual  protection  and  relief  of 
ts  members,  and  payment  of  stipulated  snmi 
to  them  or  to  their  families,  and  not  for 
profit,  are  not  insurance  companies,  and  ire 
exempt  from  the  provisions  of  all  insurance 
laws  of  the  state,  a  beneficiary  fund  of  the 
Grand  Lodge,  Ancient  Order  of  United  Work- 
men, is  not  controlled  by  such  iusnra&ee 
laws.— Marshall  v.  Grand  Lodge  A.  O.  U.  W. 
of  CalifoniiB,  183  CaL  686,  66  Fae.  £5. 

S  217.  Offlotn  and  Agents. 

[a]  The  agents  and  directors  of  a  co-opera- 
tive life  insurance  society  chosen  by  the  mem- 
bers of  the  society  to  conduct  its  affairs 
cannot,  in  the  absence  of  fraud,  be  held  re- 
sponsible by  a  member  after  the  insolvent 
of  the  society  for  money  paid  to  the  society, 
and  paid  out  by  it  under  its  articles  and 
rnleB.—Perkin8  t.  Fish,  121  CaL  317,  S3  Pae. 
901. 

Fob  Authobities  nou  Othib  Statss: 

Sss  28  Coat  Dig.,  oola.  8978,  8979,  8  U3fc 


§  218.  Powers. 

[a]  A  contract  by  an  insurance  company  to 
pay  the  beneficiary  one-half  of  the  endow- 
ment on  disability  or  on  attaining  the  age 
of  seventy  years,  held  within  the  associa- 
tion's powers. — Qothrie  v.  Supreme  Tent 
Knights  of  Maccabees  of  the  World  (CaL 
App.),  87  Pae.  405. 

Fob  Authobities  Fbom  Otheb  States: 

See  28  Cent.  Dig.,  cola.  2979-2982,  8  1837. 

8  219.  Chitranty  Fnndi. 

[a]  Guaranty  fund  of  mutual  life  com- 
pany is  only  for  benefit  of  third  persons 
dealing  with  it  and  not  for  payment  to  stock- 
holders for  money  eontribated  by  th«m  to  ex- 
tinguish obligations  of  company. — OBlifomia 
Mutual  L.  Ina.  Co.,  In  re,  81  CaL  368,  369, 
22  Pac.  869. 

[b]  The  maker  of  a  guaranity  fund  note 
given  to  a  mutual  life  company  organized 
under  Statutes  of  1866-66,  page  758,  requir- 
ing a  reserve  fund  of  two  hundred  and  tf^ 
thousand  dollars,  created  by  the  giving  ot 
such  notes,  and  which  prohibited  the  with- 
drawal of  such  notes,  except  on  the  substitu- 
tion of  similar  notes  by  the  consent  of  the 
corporation  directors  and  the  makers  of  other 
notes,  is  released  from  liability  by  the  act 
of  the  corporation  in  returning  certain  of 
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th€  votflB  without  taking  other  notei  in  lira 
thereof,  and  in  making  no  attempt  to  file 
other  notes  as  claims  against  deceased  mak< 
ers,  and  in  transferring  soeh  notea  to  its  aae- 
cessora.— Neale  Head,  138  Cal  42,  65  Pae. 
131,  576. 

[e]  The  maker  of  such  a  note  is  only  liable 
as  surety  for  the  corporation  to  iti  creditors, 
and  not  to  ita  atockholden. — Neale  Head, 
133  CaL  42,  65  Pac.  181,  678. 

[d]  In  an  action  upon  a  guaranty  note  of 
a  mutual  life  insurance  company  incorpo- 
rated under  the  act  of  April  2,  1S66,  brought 
by  the  successor  in  interest  of  the  insurance 
company,  a  complaint,  which  does  not  show 
that  the  plaintiff  is  a  -protected  parehaaer 
of  the  note,  or  that  he  is  a  creditor  of  the 
company,  or  an  assignee  of  a  creditor  or 
creditors  thereof,  or  that  any  of  the  reqaire- 
ments  of  th«  statute  respecting  the  guar- 
anty fund  were  complied  with,  is  insufficient 
to  sustain  the  action. — Neale  Head,  133 
Gal.  42,  65  Pae.  181,  676. 

[e]  Where  a  lien  on  a  fund  created  to  secure 
payment  of  death  benefits  under  Statutes  of 
1891,  page  126,  aectioas  8,  4,  relating  to 
assessment  life  insaranee  corporations,  at- 
tached pending  an  action  on  a  policy,  the 
establishment  of  such  indebtedness  by  final 
judgment  gave  the  right  to  enforce  such 
lien;  and,  such  enforcement  being  sought 
in  an  action  began  thereafter  within  the 
time  prescribed  for  bringing  an  action  om 
the  policy,  the  claim  of  lien  was  not  barred 
by  limitation,  though  more  than  the  period 
of  nch  limitation  had  elapsed  since  the  lien 
attached. — San  X^ancisco  SaT.  Union  t.  Long, 
53  Pac  807. 

[f  ]  0Dder  Statntee  of  1891,  page  126,  section 
2,  compelling  mutual  assessment  life  insur- 
ance companies  to  deposit  a  fund  for  the  pr9* 
tection  of  policy-holders;  and  section  4,  pro- 
Tiding  that  the  benefleiarfes  shall  have  a 
lien  OD  all  property  of  the  corporation,  with 
priority  over  all  indebtedness  thereafter  in- 
eurred— one  who  was  entitled  to  payment  of 
a  death  benefit  at  the  time  the  statute  be- 
came eflectire  had  a  lien  on  such  deposit 
as  soon  as  it  was  made,  the  protection  of  the 
lien  being  not  restricted  to  after-incurred 
debts.-— 4an  Fraaeiaco  Sav.  Union  Long,  68 
Pae.  907.  . 

Few  Atnsounxs  noM  Otbkb  States: 
Bee  88  Cent.  Dig.,  eoL  2984,  $  1839. 


B.   C0NTBACT8  AND  ASSESSMENTa 
HATUBS,  I  aao.  - 

OON8TRDCTIOM,  i  2S1. 

CONSTITUTION  AND  BT-LAWS  AB  PABT  OT 

OONTBAOT,  I  22S. 
EFFSCrr  OF  AMENDMENT  OR  OHANOE  OF  CON- 

8TITUTI0N   OB   BY-LAW   OM  EZISTINO 

C0NTRA0T8.  I  338. 
APPLICATION,  I  22«. 
WABRAHTIEg,  |  325. 
laSREPRESENTATION.  |  828. 


ESTOPPEL  OR  WAITER  AS  TO  OERTIFXOATS 

OR  APPLICATION.  |  227. 
ASSlONlfENT  OF  CERTIFICATE,  |  188. 
XLLEOAL  ASSESSlfENTS,  1  230. 

%  230.  Natoza. 

[a]  A  beneficiary  certificate  in  a  fraternal 
association  is  a  contract  of  insurance  which 
can  neither  be  impaired  in  its  obligation  or 
changed  in  its  terms  without  mutual  eonsent 
of  both  parties. — Bomstnn  t.  District  Grand 
Lodge  No.  4,  Independent  Order  B'nai  B'rith 
(Cal.  App.),  84  Pac.  271. 

Fob  AuTBoamss  fbou  Othsb  Statks: 

See  28  Cent  Dig.,  cola.  2996-2998,  |  1848. 

(  221.  Oonstrnction. 

[a]  The  role  that  all  the  provisions  of  the 
contract  of  insurance  will  be  liberally  con- 
strued in  favor  of  the  assured  and  against 
the  insnrer  is  applicable  to  the  contracts  of 
inaorance  between  a  benefit  society  and  its 
membera. — O'Connor  v.  Orand  Lodge  A.  O.  U. 
W.,  146  CaL  484,  80  Pac  688. 

{  222.  OonstltuUon  and  By-Uvs  aa  Part  of 
Contract. 

{a]  By-laws  of  a  benefit  insnranee  asso- 
ation  form  a  part  of  the  contract  of  in- 
snranee, and  the  association  may  require  a 
nubstantial  compliance  with  a  by-law  in  re- 
gard to  changing  the  beneficiary,  or  refuse 
to  pay  the  benefit  seenred.— Conway  t.  Sa- 
preme  Council  Catholic  Enighta  of  Ameriea, 
131  Cal.  437,  68  Pae.  727. 

[b]  Constitation  and  by-laws  of  benefit  so- 
ciety held  part  of  contract  of  insurance,  so 
that  the  use  of  the  term  "warranty*'  in 
application  was  not  conclusive  that  the  an- 
swers were  warranties.— O'Connor  v.  Grand 
Lodge  A.  a  U.  W.,  146  CaL  484,  80  Pae. 
888. 

Fob  ADTMoimBB  nov  Othbb  StaUM; 

See  28  Cent.  Dig.,  eola.  8000-3005,  §§  1804, 
1855. 

g  883.  Effect  of  AmanduMttt  or  Cntango  of 
Oonstitatlon  or  By-law  on  Exlittng  Oon- 
tzacta. 

[a}  Where  both  the  general  laws  of  the 
state  and  the  by-laws  of  an  incorporated 
-Boeiety  give  it  the  right  to  repeal,  alter,  or 
amend  its  by-laws,  it  Is  not  a  breach  of  con- 
tract for  snch  society  to  amend  a  by-law 
which  providea  that,  in  ease  of  sickness,  a 
member  shall  be  entitled  to  receive  ten  dol- 
lars per  week,  by  limiting  such  allowance 
to  a  certain  number  of  weeks  thereafter, 
thongh  a  member  be  sick  at  the  time  of 
each  amendment. — Stohr  v.  San  Francisco 
Mnsieal  Fund  Soe.,  82  Cal.  567,  28  Pae.  1125. 

[b]  Where  a  certificate  in  a  mutual  bene- 
fit society  provides  for  its  payment  "in  an 
amount  to  be  computed  according  to  the 
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laws"  of  tlie  society,  and  these  latter  pro- 
vide that  their  provisions  in  regard  to  the 
payment  of  such  certificates  may  be  changed 
at  any  time,  a  member  is  bound  by  a  ehangs 
made  in  such  laws  after  his  procurement  of 
the  certificate,  and  before  the  time  for  its 
payment. — Bowie  v.  Grand  Lodge  of  Legion 
of  the  West,  99  Cal.  392,  34  Pac.  103. 

[c]  Where  a  member  of  a  fraternal  inaar- 
ance  society  had  been  paid  ten  dollars  per 
week  for  more  than  one  hundred  weeks,  as 
provided  by  the  by-laws  thereof,  and  the  so- 
ciety amended  the  by-laws  so  as  to  give 
sick  members  "ten  dollars  per  week  for  the 
first  fifty  weeks;  for  the  following  fifty 
weeks,  five  dollars  per  week;  and  thereafter, 
three  dollars  per  week  " — such  amendment 
bad  no  retroactive  effect  as  to  such  mem- 
ber, who  would  therefore  be  entitled  to 
weekly  benefits  as  though  he  had  not  pre- 
viously been  sick. — Borlin  v.  Eureka  Lodge^ 
No.  9,  K.  P.,  132  Cal.  294,  64  Pac.  254. 

[d}  A  member  having  a  eerttfieate  of  life 

insurance  paid  up  in  an  endowment  rank  of 
the  order  of  Knights  of  Pythias  of  the 
World,  who  agreed  only  to  be  bonnd  by  the 
laws  of  the  Supreme  Lodge  of  that  order,  is 
not  bound  by  a  new  law  passed  by  the  newly 
incorporated  Supreme  Lodge  of  uie  Knights 
of  Pythias  (which  succeeded  to  the  assets 
and  assamed  the  liabilities  of  the  former  sb- 
preme  lodge)  forbidding  active  service  in 
the  army  or  navy  in  time  of  war,  where 
such  member  had  no  knowledge  of  the  ex- 
istence of  the  new  corporation,  or  of  such 
new  law  passed  by  it;  and  never  agreed  to 
be  bound  thereby;  and  his  certificate  is  not 
forfeited  b^  reason  of  death  while  in  socb 
active  service,  and  may  be  enforced  by  the 
beneficiary  named  therein  against  such  new 
supreme  lodge. — Bichter  v.  Supreme  Lodge 
Knights  of  Pythias,  137  Cal.  8,  69  Pac.  483. 

[e]  Where  an  assessment  insurance  certifi- 
cate and  the  constitution  of  the  association 
at  the  time  the  certificate  was  'issued  pro- 
vided that  whenever  the  death  fund  should 
be  insufficient  to  meet  existing  claima  an  asr 
sessment  should  be  made  upon  the  "entire 
memberBhip  in  force  at  the  date  of  the  last 
death,  the  same  to  be  apportioned  among 
the  members  according  to  the  age  of  each 
member,"  subsequent  resolutions  of  the  assoi- 
elation,  claBsifying  the  members,  and  plac- 
ing all  the  members  who  entered  prior  to  a 
date  subsequent  to  that  at  which  the  eertifi* 
cate  was  issued  in  a  class  by  themselves,  and 
providing  that  as  to  such  members  the  as- 
sessments should  be  apportioned  according  to 
the  age  of  the  member,  but  as  to  members 
joining  the  association  since  that  date  the 
assessments  should  be  apportioned  as  of  the 
age  of  their  entry  into  the  association,  were 
inoperative  and  void  as  against  the  holder  of 
vach  certificate. — ^Benjamin  v.  Mutual  Be* 
serve  Fund  Life  Assn.,  146  CaL  34,  79  Pae. 
517. 

[f]  By-laws  of  a  mutual  benefit  insurance 
society  changing  existing  by-laws  with  refer- 
ence to  the  amount  payable  under  contracts 
written  by  the  society  held  inapplicable  to 


contracts  then  in  force. — Guthrie  t.  SnpresM 
Tent  Knights  of  Maccabees  ot  the  Worid 
(Cal.  App.),  87  Pac  405. 

[g]  Where,  on  joining  a  beneficial  aasoda* 
tion,  a  member  agreed  to  abide  by  and  con- 
form to  the  by-laws  in  force  or  subsequently 
to  be  adopted,  all  subsequent  rules,  regula- 
tions, and  by-laws  not  in  themselves  nn- 
reasonable,  against  express  law  or  public  pol- 
icy, entered  into  and  governed  all  the  righu 
of  the  member. — Caldwell  v.  Grand  Lodge  of 
United  Workmen  of  California  (CaL  Sap.},  81 
Pac.  78L 

[h]  A  provision  in  a  benefit  certificate  re- 
quiring members  to  comply  with  by-laws  ex- 
isting or  subsequently  enacted  for  the  gov- 
ernment of  the  association  held  not  to  aa- 
thorize  the  society  to  pass  a  by-law  limiting 
its  liability  on  outstanding  certificates  to 
one-haif  the  face  thereof. — Bornsteiu  v.  Dis- 
trict Grand  Lodge  No.  4,  Independent  Order 
B'nai  B'rith  (CaL  App.),  84  Pae.  271. 

Foe  Adthoeities  feom  Othbb  States: 

63  C.  C.  A.  285,  note;  28  Cent.  Dig, 
eola.  8001-8005,  I  1855. 


S  224.  Applleatlon. 

[a]  The  word  "company,"  in  an  applica- 
tion for  a  mutual  benefit  certificate,  held  not 
to  include  mutual  benefit  associations  de- 
clared by  Civil  Code,  section  451,  not  to  be 
subject  to  the  insurance  laws. — I^vn  T. 
United  Moderns  (Cal.  Sup.),  83  Pae.  804. 

Tom  AUTHOBITIBS  Roic  OmD  STA;i!Ba; 
See  28  Cent.  Dig.,  eoL  2908, 1  ISSL 

§  228.  Wamntlee. 

[a]  Provisions  of  contract  of  Insurance  ia 
benefit  society  held  conflicting,  whether  an- 
swer in  application  waa  warranty,  so  that  as- 
sured was  relieved  from  obligation  of  strict 
warranty. — O'Connor  v.  Gteand  Lodge  A.  0. 
V.  W.,  140  Cal.  484,  80  Pao.  688. 

[b]  Statement  of  a  member  of  a  beneficial 
association,  that  the  beneficiary  designated  by 
bim  was  dependent  upon  him,  held  to  have 
amounted  to  a  warranty. — Caldwell  v.  Grand 
Lodge  of  United  Workmen  of  California  (CaL 
SnpO,  82  Pac.  781. 

{  226.  Misrepresentation. 

[a]  In  an  action  on  a  benefit  certificate^ 
eridenoe  held*  to  show  that  inssred's  an> 
Bwer  in  his  application  that  he  had  not 

been  afflicted  with  rheumatism  was  willfully 
erroneous. — O'Connor  v.  Grand  Lodge  A.  (X 
U.  W.,  146  Cal.  484,  80  Pac.  688. 

Fos  Ai)TH<»iTiEs  rsoii  Othd  Statu: 

See  28  Cent.  Dig.,  cola.  3007-3018,  M 

1859-1865. 
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I  227.  Estoppel  or  Walvw  u  to  Oortlfleata 
or  Application. 

[a]  In  an  action  against  a  benefit  aBBoeia< 
tion  on  its  benefit  certificate,  to  which  atep- 
children  of  plaintiff,  as  contestants,  are  joined 
as  defendants,  an  admission  the  asso- 
ciation that  the  certificate  was  in  fact  is- 
sued, and  parent  of  the  amount  thereof 
into  court  hj  it,  operate  as  a  wairer  hy  all 
the  defendanta  of  any  irregularitiea  in  the 
certificate. — Hoeft  v.  Supreme  Lodge  Knightg 
of  Honor,  113  Cal.  91,  45  Pae.  185,  83  L.  B. 
A.  174. 

[b]  The  rule  estopping  an  insurer  in  spec- 
ified cases  from  amerting  the  falsity  of  an- 
swers in  an  application  for  insurance  held 
to  apply  to  mutual  benefit  societies. — ^Lyon  t. 
United  Modems  (Cal.  Sup.),  83  Fac.  804. 

[c]  An  insurer  held  estopped  from  asserting 
the  falsity  of  anafrers  in  an  application  for 
insurance. — Lyon  t.  United  Hodema  (CaL 
Sap.),  83  Pae.  804. 

F(s  AuTHOBmss  ntoH  Othis  States: 

See  28  Cent.  IMg.,  cols.  3012-3016)  IS 
1866-1868. 


to  the  bene 
a  clause  in 
the  appliea 
not  recove 
of  Champio 
9  Am.  St.  ] 

Foe  AuTHOi 
See  28 
1893, 

(  231.  Noi 

[a]  A  cert 
Burance  asa 
aessment  is 
assessment, 
A  legal  ass' 
rights  unde 
demand  of 
with  his  re 
ment. — ^Ben. 
Life  Assn., 

POK  ADTHOB 

See  28 
1895-: 


I  228.   AsBignment  of  Oertlflcato. 

[a]  A  beneficiary  who  has  formally  joined  in 
a  written  assignment  of  a  benefit  certificate  to 
secure  an  obligation  of  the  assured  is  estopped 
from  denying  the  sufficiency  of  the  trans- 
fer.— Conway  t.  Supreme  Council  Catholic 
EnightB  of  America,  131  CaL  437,  63  Pae. 
727. 

'  Fob  Authositigs  fbou  Other  States  :  . 

See  28  Cent.  Dig.,  cols.  3019-8022,  SS 

1873-1876. 

§  229.   Illegal  Assessmenta. 

[a]  The  fact  that  a  holder  of  an  assessment 
insurance  certificate  paid  a  number  of  illegal 
assessments  without  protest  does  not  estop 
the  beneficiary,  in  an  action  on  the  policy, 
from  asserting  the  invalidity  of  a  later  as- 
sessment, which  the  holder  of  the  certificate 
did  not  pav. — Benjamin  v.  Mutual  Eeserve 
Fund  Life  Assn.,  146  Cal.  34,  79  Pae.  517. 


C.    POBFBITUBE  OR  SUSPENSION. 

VIOLATION  OF  TERMS  OP  CONTEACT,  t  380. 
NONPATMEHT    OS"    ILLEGAL  A8SE883IENTB, 
1  231. 

ESTOPPEL  OB  WAITSB  OT  QBOUNDS,  |  882. 
PROCEEDINGS  TO  EFFECT  FOBFEITUSX,  |  888. 
BEINSTATEMENT,  |  884. 
  PBO0EEDINO8,  i  885. 

§  230.  Violation  of  Toniu  of  Contract 

[a7  ^n  an  acHon  on  a  certificate  issued  by 
a  temperance  order  it  appeared  that  the 
member  died  from  the  exeesaive  use  of  liquor; 
that  he  agreed  in  his  written  application  to 
comply  with  all  the  requirements  of  the  order, 
u  a. condition  precedent  to  his  being  entitled 


§  232.  Est) 

[a]  The  1j 
arrearages 
providing  tl 
moneys  du< 
delinquent  i 
his  entry  a 
meeting,  ari 
son  of  such 
conditions  < 
ment  of  ar 
Council  of  ' 
49,  20  Pae. 

[b]  Where 
manda  or  a< 

ber,  it  waiv 
of  hi3  certiG 
or  asseasme 
Supreme  Cc 
Pac.  864. 

[c]  Under 
for  bimonth 
are  of  the 
policy  in  tli 
assessment 
thereof,  wh( 
than  thirty 
of  each  of 
insurance  co 
full  knowle 
prerious  ai 
thereof,  and 
same  time,  i 
ment  would 
in  substance 
assessment, 
of  the  prev 
be  made  of 

Srior  to  the 
[urray  r.  1 
402,  25  Am. 
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[d]  Where  a  pereoii  insured  in  a  borne  bene- 
fit life  aasociation  has  made  default  in 
the  payment  of  assessments  a  forfeiture  on 
account  of  neb  default  ia  waived  by  the  let- 
ter written  to  the  insared  by  the  company, 
notifying  him  that  an  assessment  would  be 
due  upon  a  day  named  in  the  future,  and 
requesting  a  remittance  of  the  assessment 
on  or  before  the  date  specified. — Mills  t.  H. 
B.  L.  AssiL,  105  CaL  232,  38  Pac.  723. 

[e]  The  levy  of  the  usual  asaessmenta 
against  the  member  during  the  period  after 

his  default,  within  which  he  can  obtain  re- 
instatement by  paying  arrears  and  assen- 
ments  becoming  due  io  the  interim,  is  not  a 
waiver  by  the  association  of  default. — Carl- 
son V.  Supreme  Council,  American  Legion  of 
Honor,  115  Cal.  466,  47  Pac.  375,  35  L.  fi.  A. 
643. 

FOK  AlT!FH(»ITIBa  ntOlC  OTHn  8TA.TB8: 

Bee  28  Cent.  Dig.,  cols.  8055-3069,  SI  1907- 
1918. 

I  238.  FrooMdinci  to  Bffaet  Forfeltara. 

[a]  In  an  action  on  a  certificate  issued  by 
an  order,  it  is  not  necessary,  in  order  to 
set  up  a  forfeiture,  to  show  that  the  assured 
was  suspended  or  eipelled  from  such  order.— 
Hogins  V.  Supreme  Council  of  Champions  of 
the  Bed  Cross,  76  Cal.  109,  9  Am.  St.  Bep. 
173,  18  Pac.  125. 

[b]  Where  the  laws  of  a  mutual  endowment 
association  make  suspension  for  nonpayment 
of  dues  a  forfeiture  of  membership  benefits, 
and  provide  a  formal  method  for  snspension 
in  such  case,  nonpayment  of  dues  will  not, 
ipso  facto,  work  a  forfeiture,  though  the 
aasnred  was  secretary  of  the  loeiety,  and 
formal  proceedings  for  suspension  have  not 
been  had  because  he  failed,  as  required,  to 
report  his  own  delinquency.— -Osterman  v.  Dis- 
trict Orand  Lodge  No.  ^  L  O.  B.  B.,  43  Pae. 
412. 

[e]  Where  the  laws  of  a  beneficial  aasocia- 
tion provide  that  the  certificate  of  a  member 
who  has  not  paid  an  assessment  on  or  before 
a  stated  day  shall,  by  the  fact  of  aueh  non- 
payment, stand  suspended,  and  no  action  on 
the  part  of  the  lodge  or  any  offtcer  thereof 
shall  be  essential  to  such  suspension,  the  non- 
payment of  assessments  has  the  effect  to 
suspend  the  member,  at  least  from  participa- 
tion in  the  beneficiary  fund. — Marshall  v. 
Orand  Lodge  A.  O.  U.  W.  of  California,  133 
Cal.  686,  66  Pae.  86. 

Foa.  AnTHOBFuns  raoic  Otbek  Statu: 

See  28  Cent.  Dig.,  eoli.  8069-S072,  8§ 
1917-1919. 

$  234.  Beinstatament. 

[a]  Under  a  contract  of  mutual  benefit  life 
insurance,  by  which  the  association  agreed 
to  pay  to  the  beneficiary  named  the  amount 
of  the  certificate,  on  the  death  of  the  mem- 
ber while  in  good  standing  on  the  books  of 
the  asBoeiation,  and  i«ovidtng  that,  on  a 


failure  of  the  member  to  pay  the  montUj 
assessments  by  the  last  day  of  each  month, 
he  should  stand  suspended,  but  might  become 
fvinstated  by  a  payment  of  all  assessments 
due  within  sixty  days  thereafter,  the  associa- 
tion is  not  liable  on  the  death  of  the  mem- 
ber while  delinquent  on  the  books,  and  he 
cannot  be  reinstated  after  his  death,  thoagh 
the  sixty  days  have  not  expired. — Carlson  v. 
Supreme  Council  American  Legion  of  Honor, 
115  Cal.  466,  47  Pae.  S75,  35  L.  B.  A.  643. 

[b]  The  subsequent  payment  of  all  arrears 

by  the  suspended  member  of  the  financial 
agent  of  the  snbordinate  lodge,  and  his  un> 
authorized  reinstatement  by  such  lodge,  with- 
out the  re-examination  by  a  physician,  express- 
ly required  by  the  laws  of  the  order,  cannot 
constitute  a  waiver  of  the  snspension,  where 
the  grand  lodge,  upon  report  of  the  payment, 
refused  to  receive  the  money,  and  directed 
the  subordinate  lodge  to  return  it  for  want 
of  the  required  re-examination. — Marshall  v. 
Grand  Lodge  A.  O.  U.  W.,  133  CaL  686,  66 
Pac  25. 

[c]  Where  a  inspended  member  of  a  bene- 
ficial aasociation  paid  to  a  tnbordinate  lodge 
the  proper  sum  to  reinstate  him,  bat  did  not 
comply  with  other  laws,  and  was  notified  that 
the  other  laws  must  be  complied  with  before 
be  could  be  reinstated,  but  died  soon  after 
without  having  complied,  and  while  the  locst 
lodge  still  had  the  money,  and  it  was  then 
tendered  to  his  widow,  the  association  was  not 
estopped  to  deny  his  reinstatement. — Mar- 
shall V.  Grand  Lodge  A.  O.  U.  W.  of  Cali- 
fornia, 138  CaL  686,  66  Pae.  25. 

FOB  AvTH(»inB8  raou  Othbb  Statbs: 

See  28  Cent  Dig.,  cola.  8073-3080,  || 

1920-1927. 

(  235.    Proceedings. 

(a]  The  by-laws  of  a  mutual  benefit  society 
tnwided  that  a  member  failing  to  pay  an 
assessment  in  thirty  days  should  be  sus- 
pended by  the  society  at  its  next  meeting. 
By  the  relief  laws,  any  member  so  delinquent 
should  forfeit  all  rights  to  benefits  under  the 
relief  fund  laws,  and  should  be  reported  sus- 
pended from  the  "beneficiary  membership," 
and  should  be  declared  suspended  by  the 
society,  and  should  stand  suspended  until 
payment  of  arrearages  and  compliance  with 
the  other  laws  governing  reinstatements. 
Held,  that  compliance  with  **the  other  laws 
governing  reinstatements,"  which  required  a 
new  certificate  of  the  medical  officer,  and  a 
re-election,  was  not  necessary  where  no  sus- 
pension had  been  declared  by  the  society.— 
McDonald  v.  Supreme  Council  Oder  of  Chosen 
Friends,  78  Cal.  49,  20  Pae.  41. 

[b]  The  by-laws  of  a  mutnal  benefit  associa- 
tion provided  for  suspension  of  a  benefit  cer- 
tificate for  nonpayment  of  premium,  bat  pro- 
vided for  renewal  within  taree  months,  ^'in 
ease  the  member  be  living,"  on  payment  of 
all  aseessments  pending,  provided  the  lodge 
by  a  majority  vote  declared  the  member's 
certificate  renewed,  and  that  if  the  lodgs 
should  refuse  to  renew  his  sertifleate  his 
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moneys  paid  sltonld  b«  returned,  after  whieb 
no  further  application  by  the  member  should 
be  entertained  for  six  months.  Held  that, 
where  the  member's  certificate  wao  suspended 
for  failure  to  paj  an  assessment  levied,  a 
vote  of  the  lodge  reinstating  him,  as  well 
as  pavment  of  matured  assessments,  was  es- 
sentiu  to  the  renewal  of  hit  eertifleate. — Bat- 
ler  Grand  Lodga  O.  U.  W.,  IM  CaL 
172,  79  Pac.  861. 

[c]  Snch  by-laws  eontemplated  that  the  rote 
of  reinstatement  should  be  taken  daring  the 
life  of  the  member,  and,  he  having  died  prior 
to  the  next  meeting  of  the  lodge  after  pay- 
ment of  his  matured  assessments,  failare  of 
the  lodge  at  such  meeting  to  pass  on  his 
reisstatameiit  eonld  not  avail  the  beneficiary. 
Botler  Grand  Lodge  A.  O.  TJ.  W.,  146  CaL 
178,  79  Pac  861. 

Fob  AuTHOBmss  nou  othsb  Statks; 

See  28  Cent.  Dig.,  eola.  3074,  3075,  8 
1028. 

P.   BENEFICIARIES  AND  BENEFITS. 

WHO  MAY  S»  BENKFIOUBIES,  I  S8«. 

DESIGHATION  OF  BENEFICIABT,  |  287. 

EFFECT  OF  SUBSEQUENT  IfABBIAOE  OF  IN- 
SURED, I  288. 

EFFECT  OF  DEATH  OF  BENEFICIABT  BEFOBB 
INSURED,  I  289. 

TESTED  BIGHTS  OF  BENEFICIABT.  1  240. 

OHANOE  OF  BENEFICIABT,  |  241. 

  KODB  OF  MAKING  OHANGB.  |  342. 

PBOOF  OF  DEATH  AND  WAITXB  THBBEOF, 
I  248. 

AKOUHT  OF  BENEFITS,  I  244. 
BIGHTS   OF   BENEFXOXABIES   IN  PB00BED8, 
I  246. 

PATHBNT  OF  BENEFITS,  I  24«. 

§  236.  Who       bo  Benefldariee. 

[a]  Under  Statutes  of  1873-74,  page  745,  chap* 
ter  510,  sectioEB  1-3,  providing  for  the  forma- 
tion of  beneficial  associations  to  pay  a  sum 
to  the  "nominee"  of  any  deceased  member, 
and  requiring  the  aBSOciations  to  file  a  certi- 
ficate stating  their  general  objects,  the  state- 
ment in  its  articles  of  incorporation  and  the 
preamble  of  its  eonstitntion  that  the  object 
of  snch  an  association  was  to  "relieve  the 
distrese  of  widows  and  orphans,"  does  not 
render  it  beyond  its  power  to  contract  to 
pay  the  death  benefit  to  the  mother  of  a 
member  under  a  provision  in  the  body  of 
its  constitution  for  payment  to  a  person  des- 
ignated by  the  member  who  is  related  to  him 
by  blood. — Sheehan  v.  Journeymen  Butchers' 
Protective  etc.  Assn.,  148  CaL  489,  76  Pae. 
£38. 

[b]  Facts  held  not  to  show  a  certain  person 
dependent  upon  an  insured  in  a  beneficiary 
certificate  within  the  meaning  of  a  by-law  of 
the  association  requiring  the  beneficiary  to 
be  dependent  upon  the  insured. — Caldwell  v. 
Grand  Lodge  of  United  Workmen  of  Call- 
fomia  (Gal.  Sup.),  82  Pae.  781. 

fel  A  by-law  of  a  beneficial  association,  pro- 
,  Tiding  that  a  beneficiary  must  be  a  member 
CaL  Digeit.  Tol.  8—182 


of  a  member's  family  or  related  to  Urn  by 
blood  or  dependent  upon  him,  held  reaaonable 
and  valid. — Caldwell  v.  Grand  Lodge  of 
United  Workmen  of  California  (CaL  Sup:), 
62  Pac.  781. 

torn  AUTHOSITIES  raOH  OTBKB  STATBS; 

See  28  Cent.  Dig.,  eola.  3084-3094,  U 
1932-1938. 


I  237.  Deilgiiatlim  ot  Baneadaiy. 

[a]  Testator  became  a  member  of  an  as- 
sociation whose  eonstitntion  provided  that 
the  association  would  pay  a  stated  sum,  on 
the  death  of  the  member,  to  the  person  des- 
ignated in  writing  as  beneficiary,  allowing  a 
change  of  beneficiary  on  application  in  writ- 
ing to  the  secretary;  and  his  deceased  wife, 
without  Ma  designation,  was  made  benefi- 
ciary. Subsequently  he  remarried,  and  by 
hia  will  bequeathed  the  insurance  to « bis 
•arriving  wife,  directing  the  officers  of  the 
order  to  substitute  her  name  in  the  certifi- 
cate, and  pay  her  the  money.  Held,  that  a 
judgment  awarding  the  fund  to  the  executor 
of  testator's  estate,  to  be  distributed  as  the 
probate  court  might  direct,  was  proper  as 
against  the  heirs  of  the  first  wife,  she  never 
having  been  designated  as  beneficiary. — Or- 
der of  Mutual  Companiou  t.  OrioBt,  76  CaL 
494,  18  Pae.  658. 

[b]  Statutes  of  1873-74,  page  745,  chapter 
610,  section  3,  providing  that  on  the  death  of 
a  member  of  a  beneficial  asaociation  it  may 
levy  an  assessment  on  the  living  members  to 
be  paid  to  the  "nominee"  of  the  deceased,  is 
a  limitation  on  the  power  of  the  asaociation 
to  dispose  of  the  fund,  so  that  the  widow  is 
not  entitled  to  recover  it  unless  she  has  been 
nominated  by  the  deceased  in  the  manner 
prescribed  by  the  constitution  and  by-laws 
of  the  association. — Sheehan  v.  Jonmeymen 
Butchers '  ProteetiTO  etc.  Aaan.,  148  Cal.  489, 76 
Pae.  238. 

[c]  A  benefit  certificate  payable  to.the  mem- 
ber's "legal  heirs"  held  not  an  auet  of  the 
member's  estate. — Burke  v.  Modern  Woodmen 
of  America  (Cal.  App.),  84  Pac.  275. 

[d]  Where  a  mutual  benefit  certificate  was 
payable  to  the  member's  "le^al  heirs,"  and 
he  died  leaving  ten  heirs  surviving  him,  they 
were  each  entitled  to  one-tenth  of  the  pro- 
ceeds of  the  certificate. — Burke  T.  Modem 
Woodmen  of  America  (Cal.  App.),  84  Pae. 
275. 

[e]  A  designation  of  a  beneficiary,  valid  in 
its  inception,  remains  ao,  although  the  in- 
surable interest  or  relationship  of  the  bene- 
ficiary has  ceased,  unless  otherwise  stipulated 
in  the  eontraet.— <7aIdweU  v.  Grand  Lodge  of 
United  Workmen  of  Califomia  (Cal.  Sup.). 
82  Pae.  781. 

Fob  AuTHOBims^FBOM  Oraia  Statu: 

See  28  Cent.  Dig.,  eola.  8095-3105,  Si 
1939-1945. 
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%  288.  BffMt  Of  laliwanaiit  Ibniago  of 

Insored. 

[a]  In  the  absence  of  a  proTision  therefor 
in  the  eonatitntion  or  rules  of  a  beneficial 
association,  the  designation  by  a  member  of 
his  mother  as  his  beneficiary  is  unaffected 
by  his  subsequent  marriage. — Sheeban  t. 
Journeymen  Butchers'  Protective  etc.  Assn., 
148  Cal.  489,  76  Pae.  238. 

I  239.  Effect  Of  Deatli  of  BMUfldazy  Befora 

Insured. 

[a]  Under  a  by-law  of  a  beneficial  society, 
providing  that  if  all  the  beneficiaries  selected 
by  a  member  die  before  him,  and  he  leaves 
-'DO  widow,  the  benefit  shall  ^o  to  his  heirs, 
where  a  member's  wife,  who  is  named  in  the 
eertifieats  as  beneficiary,  dies  before  her 
husband,  his  heirs  are  entitled  to  the  benefit, 
'the  wife's  interest  not  being  such  as  could 
de^send  to  her  heirs. — Supreme  Council  Amer* 
lean  liCgion  of  Honor  v.  Oehrenbeck,  124  Cal. 
43,  66  Pae.  640. 

Fob  ATiTHORiTiBs  nou  Other  States: 

See  28  Cent.  Dig.,  cols.  3142,  3143,  { 
1974. 

§  240.  Vested  Sights  of  Beneficiary. 

J a]  Children,  as  beneficiaries  in  a  certificate 
membership  of  their  father  in  a  benefit 
association,  acquire  no  vested  interest  there- 
in  by  law  till  death  of  their  father. — Uoeft 
V.  Supreme  Lodge  Knights  of  Honor,  113 
Cal,  91,  45  Pac.  185,  S3  L.  B.  A.  174. 

{  241.  Change  of  Baiefldary. 

[a]  In  the  absence  of  contract,  the  payment 
of  insurance  assessments  by  the  beneficiary 
is  gratuitous,  and  creates  no  equities  in  his 
favor  which  are  available  against  one  after- 
ward substituted  as  beneficiary. — Jory  v. 
Supreme  Council  A.  L.  H.,  105  Cal.  20,  45 
Am.  St.  Bep.  17,  38  Pae.  524,  26  L.  B.  A.  733. 

[b]  If  sound  equities  exist  in  favor  of  the 
ori^nal  beneficiary  of  an  insurance  certificate, 
the  insured  is  estopped  to  substitute  a  second 
beneficiary,  whose  status  is  purely  that  of 
a  volunteer. — Jory  v.  Supreme  Council  A. 
L.  H.,  105  Cal.  20,  45  Am.  St.  Bep.  17,  38 
Pac.  524,  26  L.  B.  A.  733. 

[c]  A  testator  cannot  make  a  testamentary 
disposition  of  a  eertlfleate  of  insurance  to 
any  other  person  than  the  beneficiary  named 
in  the  certificate,  and  can  only  make  a 
revocation  and  substitution  of  beneficiaries 
to  take  effect  during  life. — ^De  Silva  t.  Su- 
preme Council,  109  Cal.  373,  42  Pac.  32. 

[d]  Where,  by  fraud,  one  proenres  his  sub- 
stitution as  beneficiary  in  a  benefit  certificate, 
an  action  for  the  fraud  will  not  lie  against 
him  by- the-  ordinal  beneficiary,  the  latter 
having  no  vested  interest  in  the  certificate. 
Hoeft  T.  Supreme  Lodge  Knights  of  Honor, 
113  Cal.  91,  45  Pac  185,  33  L.  B.  A.  174.  , 


Je]  The  beneficiary  named  in  a  certificate 
a  mutual  benefit  insurance  association, 
where  she  became  auch  pursuant  to  an  agree- 
ment with  the  member  that  she  wonld  pay 
all  future  assessments,  and  take  care  of 
him,  and  that  he  would  not  change  the  bene- 
fieiary,  cannot  be  change  without  the  eon- 
sent  of  the  beneficiary. — Orimbley  Har- 
.rold,  125  Cal.  24,  73  Am.  St.  Bep.  19,  57  Pae. 
558. 

[f]  A  beneficiary  in  a  certificate  issued  by 
a  mutual  benefit  life  insurance  association  is 
not  estopped  to  question  the  validity  of  a 
certificate  issued  to  another  subsequent  to 
the  issuance  to  her  of  her  certificate,  on  the 
ground  that  she  failed  to  state  to  the  former 
the  ground  on  which  she  claimed  it,  when 
the  member  demanded  its  return  for  the  pur- 
pose of  having  a  new  certificate  issued  to 
such  other,  where  he  did  not  inquire  the 
reasons  of  such  refusal. — Orimbley  t.  Har- 
rold,  125  Cal.  24,  73  Am.  St.  Bep.  19,  57 
Pac.  558. 

Fob  Authobittes  fbom  Otheb  States  ; 

See  28  Cent.  Dig.,  cols.  3105-3124,  H 
1946-1954. 


§  242.   Mode  of  Making  Change. 

ta]  The  fact  that  the  substitution  indorsed 
on  a  certificate  of  membership  empowering 
the  member  to  change  the  beneficiary  by 
"writing  filed  with  the  association"  was 
made  by  the  secretary  of  the  association  in 
compliance  with  the  written  request  of  the 
member  does  not  render  the  substitution  in- 
valid, as  the  member  had  the  right  to  employ 
an  agent  to  maJce  the  change  if  he  so  de- 
sired.—Bowman  T.  Moore,  87  Cal.  306,  25 
Pac.  409. 

[b]  The  fact  that  the  executors  were  not 
named  in  the  request  does  not  render  the 
substitution  invalid,  as  they  can  be  identified 
by  the  will  to  which  the  member  referred  in 
his  request  for  the  change. — Bowman  v. 
Moore,  87  Cal.  306,  25  Pac.  409. 

[c]  A  provision  in  a  certificate  of  member- 
ship in  a  mutual  benefit  association,  em- 
powering the  member  to  change  the  benefi- 
ciaiy  by  "writing  filed  with  the  association," 
is  substantially  complied  with  by  the  mem- 
ber's written  request,  filed  with  the  associa- 
tion, to  substitute  his  executors,  named  in 
a  will  of  a  designated  date,  for  the  bene- 
ficiary named  in  the  certificate,  and  an  in- 
dorsement by  the  secretary  on  the  certificate 
making  the  change. — Bowman  Moore,  87 
Cal.  306,  25  Pac.  409. 

[d]  A  mutual  benefit  association  cannot, 
after  a  policy-holder's  death,  waive  the  re- 
quirements of  the  by-laws  as  to  the  mode  of 
changing  the  beneficiary  in  the  policy. — Mc- 
Laughlin V.  McLaughlin,  104  CaL  171,  43 
Am.  St.  Bep.  83,  37  Pae.  865. 

[e]  Where  the  by-lawa  of  a  mutual  benefit 

association  provide  that,  to  change  the  bene- 
ficiary in  a  policy,  the  policy  shall  be  sur- 
rendered, the  beneficiary  named  in  the  policy. 
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is  entitled  to  the  money,  though  the  insured, 
who  married  aiter  taking  out  the  policy,  in- 
tended to  make  his  wife  the  beneficiary,  and 
a  few  days  before  his  death  handed  the  policy 
to  his  brother,  who  promised  to  have  the 
wife  made  the  beneficiary,  but  failed  to  do 
sc.— McLaughlin  v.  McLaughlin,  104  CaL  171, 
43  Am.  St.  Sep.  83,  37  iPao.  865. 

[f]  Where  the  by-laws  of  a  benefit  insur- 
ance society  allowed  the  insared  to  change 
the  beneficiary  in  the  certificate,  on  sur- 
rendering it  and  complying  with  certain  rules, 
and  the  insured  complied  with  all  the  other 
mles,  bat  did  not  surrender  the  certificate, 
because  the  first  beneficiary  had  possession 
thereof,  and  refused  to  give  it  up,  equity 
will,  as  between  the  rival  beneficiaries,  con- 
eider  the  rules  complied  with,  and  the  sub- 
stitution made. — Jory  v.  Supreme  Council  A. 
L.  H.,  105  Cal.  80,  45  Am.  St.  Bep.  17,  88 
Pae.  S24,  24  L.  B.  A.  733. 

[g]  The  provision  in  the  constitution  of  a 
mutual  benefit  association,  that  an  application 
for  change  of  beneficiary  in  a  certificate  shall 
be  filed  within  thirty  daye  of  its  date,  may 
be  waived  by  the  association,  and  is  waived 
by  issue  of  a  certificate  naming  the  new  bene- 
ficiary.— ^Adams  T.  Orand  Lodge  A.  O.  U.  W., 
105  CaL  321,  45  Am.  St.  B^.  46,  38  Fae. 
914. 

Fob  Authosities  nou  Othd  States: 

See  28  Cent,  pig.,  cols.  3115-3124,  |  1951. 

§  243.  Proof  of  Death  and  Waiver  Ttunat. 

[a]  Where  company  denies  liability  for  pay- 
ment of  insurance,  preliminary  proof  is 
waived. — Millard  t.  Supreme  Counel^  81  CaL 
349,  22  Fae.  864. 

[b]  A  mutual  benefit  certificate  held  only 
to  require  proof  of  death  and  proof  of  claim- 
ant 'a  right  and  identity. — Lyon  v.  United 
Modems  (Cal.  Sup.),  83  Pac.  804. 

Fob  AUTHOBims  raoH  Othkb  states  : 

See  28  Cent.  Dig.,  cols.  3132-3134,  SS 
1963-1960. 

I  244.   Amoont  of  Benefits. 

[a]  The  by-laws  of  a  benevolent  association 

provided  that,  to  make  up  the  amount  due 
to  the  nominee  of  a  deceased  member,  each 
member  should  pay  a  dollar,  and  that  the 
cominoe  should  be  entitled  to  receive  the 
amount  collected.  Held,  that  the  amount 
actually  collected  was  all  that  the  nominee 
was  entitled  to,  and  not  a  sum  equal  to  a 
dollar  from  each  member. — La  SoUdarite  Mnt. 
Ben.  Assn.,  In  re,  68  Cal.  392,  9  Pac  453. 

[b]  In  a  mutual  benefit  society  in  which 
a  special  benefit  fund  is  created  for  the 
-benefit  of  members  of  a  certain  class  to  whom 
endowment  coupons  have  been  isaoed,  the 
number  of  assessments  for  the  payment  of 
the  conpons  being  regulated  by  the  grand, 
lodge  of  the  society  at  its  annual  meetings, 
one  of  tiie  holders  of  sneli  eoupons  is  not  en- 


titled to  recover  the  entire  amount  of  his 
coupon,  to  the  exclusion  of  members  of  the 
same  class  with  himself,  where  the  fund  is 
insnlBcient  to  pay  all  of  the  eoupons  of  the 
same  class  maturing  at  the  same  time;  but, 
in  such  case,  the  fund  should  be  divided 
equally  between  all  the  holders  of  such  ma- 
turing coupons,  and  the  plaintiff  is  only  en- 
titled to  recover  his  proportionate  part  of 
such  fund. — Perpoli  v.  Grand  Iiodge  of  Le- 
gion of  the  West,  102  CaL  592,  36  Pac.  936. 

AXTTHOBTnES  raoH  Otheb  States-. 

See  28  Cent.  Dig.,  cols.  3128-3131,  SS 
1961,  1962. 

S  245.   Bights  of  Benefldaiies  In  Proceeds. 

[a]  Testator  became  a  member  of  a  mutual 
benefit  constitution  provided  for  payment  to 
the  beneficiary  designated,  allowing  a  change 
of  beneficiary  on  application  in  writing  to 
the  secretary.  His  deceased  wife,  without 
his  designation,  was  made  beneficiary.  Sub- 
sequently he  remarried,  and  in'  his  will  be- 
queathed the  insurance  to  his  surviving  wife, 
and  directed  the  officers  of  the  association 
to  substitute  her  name  on  the  certificate  and 
pay  her  the  money.  Held,  that  the  surviving 
wife  was  entitled  to  the  fund  as  against  testa- 
tor's children.— Oriest 'a  Estate,  In  re,  76 
CaL  497,  18  Pac  654. 

[b]  Where  a  certificate  of  insurance  in  a 
mutual  benefit  association,  made  payable  to 
a  member  of  a  firm  to  which  insured  ia  in- 
debted, is  intended  by  all  parties  to  be  for 
the  benefit  of  the  firm,  it  will,  as  against  the 
heirs  of  insured,  be  entitled  to  the  proceeds 
of  the  certificate,  though  the  nominal  bene- 
ficiary died  before  the  insured. — Adams  v. 
Grand  Lodge  A.  O.  U.  W.,  105  Cal.  321,  45 
Am.  St.  Bep.  45,  38  Fae.  914. 

[c]  The  constitution  and  laws  of  a  fraternal 
order  provided  that,  on  the  death  of  a  full- 
rate  member,  the  person  designated  by  him 
while  living  should  be  entitled  to  two  thou- 
sand dollars  out  of  the  beneficiary  fund. 
The  laws  further  required  that  the  benefi- 
ciary "in  every  instance  be  one  or  more  mem- 
bers of  the  family,  or  some  one  related  to 
him  by  blood,  or  who  shall  be  dependent  on 
him."  The  member  was  given  power  to 
change  the  beneficiary,  and  it  was  provided, 
in  case  of  the  beneficiary's  death,  that  the 
benefit  be  paid  the  member's  heirs  at  taw. 
Held,  that  where  the  wife  of  a  member  wns 
named  as  beneficiary  and  afterward  ob- 
tained a  divorce,  and  the  member  died  with- 
out in  any  way  changing  the  beneficiary,  she 
was  entitled  to  the  benefit  fund. — Courtois  t. 
Grand  Lodge  of  A.  O.  U.  W.  of  California, 
135  CaL  552,  67  Pac.  970. 

[d]  Where  a  benefit  certificate  was  payable 
to  a  member's  "legal  heirs,"  a  bequest  of 
the  proceeds  to  his  wife  held  ineffectual  to 
change  the  beneficiary  so  as  to  entitle  her  to 
the  entire  proceeds  of  the  certificate. — Burke 
T.  Modem  Woodmen  of  America  (CaL  App.), 
84  Pao.  275. 
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Fob  authorities  teou  Other  States: 

See  28  Cent.  Dig.,  coll.  8185-31S8,  i| 
1967-1980. 

§  246.  Fajmunt  of  Banallts. 

[&]  A  provision  in  a  benefit  eertifieate  that 
it  shall  be  payable  only  on  ita  anrrender  is 
waived  where  the  benefit  Boeiety  refuses  to 
pay  solely  on  the  grounds  of  nonpayment  of 
assessments,  and  that  another  beneficiary  had 
been  substituted. — Hinunelein  t.  Supreme 
f^oancil  A.  Ll  H.,  33  Pae.  1130. 

Fen  Authorities  fbou  Other  States: 

See  28  Cent.  Dig.,  col.  3152,  §  1981. 

E.    ACTIONS  FOB  BENEFTTa 

BIGHT  OF  ACTION,  f  247. 

BIOHT  TO  RESORT  TO  COURTS,  |  S48. 

PLEADING,  I  249. 

ISSUES  AND  PROOF,  |  250. 

PBESUUPTIONS    AND    BUBDEM    OF  PBOOF. 

I  251. 

ADUIS8IBILITT  AND  SUFFIOIBNOT  OF  BVI- 

DENCE,  I  252. 
QUESTIONS  FOR  JURY.  |  S5S. 
FINDIN08,  I  254. 

INTEREST  ON  AUOUNT  OF  BBOOTEBT,  |  355. 


S  247.   Bight  Of  Action. 

[a]  The  eonstitution  of  a  mutual  benefit  as- 
sociation, of  which  plaintiff  was  a  member, 
permitted  a  certain  amount  on  claims  for 
total  disability  resulting  from  certain  physi- 
cal injuries.  The  following  section  provided 
that  all  claims  for  disability  not  comiDg  with- 
in the  preceding  section  should  be  held  to 
be  addressed  to  the  Bystematic  benevolence 
of  the  order,  and  should  in  no  case  be  made 
the  basis  of  any  legal  liability  on  its  part; 
that  every  such  claim  should  be  referred  to 
a  beneficiary  board,  and,  if  approved,  the 
claimant  should  be  paid  an  amount  equal  to 
the  amount  of  his  certificate;  that  the  ap- 
proval of  the  board  should  be  required  as  a 
condition  precedent  to  the  right  of  any  such 
claimant ;  and  that  this  section  might  be 
pleaded  in  bar  of  any  suit  or  action  be^n 
to  enforce  the  payment  of  any  sneh  claim. 
Held,  that  plaintiff  could  not  maintain  an 
action  for  a  claim  for  total  disability  for  an 
injury  other  than  that  stated  in  the  first 
section. — Pool  v.  Brotherhood  of  Bailroad 
Trainmen,  143  CaL  650,  77  Pae.  661. 

Fob  AuTROsmss  roh  Other  States  : 

,      Bea  £8  Cant.  Dig.,  ooL  3160,  {  1989. 

I  248.  Bight  to  Besort  to  Oomts. 

[a]  Where  the  constitution  of  a  benevolent 
society  provides  that  a  member  may  appeal 
from  the  decision  of  his  lodge  to  the  grand 
lodge,  and  from  the  grand  to  the  supreme 
lodge,  the  beneficiary  of  an  insurance  certifi- 
cate, vhoae  elaim  it  rejected  by  decedent's 
lodge  and  the  grand  lodge,  is  not  precluded 
from  ailing  on  ue  oartiflcata  beeaue  she  did 


not  appeal  to  the  supreme  lodge,  the  consti- 
tution not  providing  that  the  action  of  the 
supreme  lodge  should  be  fiaaL — ^Kamle  t. 
Grand  Lodge  A.  a  U.  W.,  110  CaL  204,  4S 
Pac.  634. 

[b]  In  a  suit  against  a  matnal  benefit  society 
to  recover  sick  dues,  it  is  a  good  defense  tiaX 
plaintiff  has  not  submitted  his  claim  to  the 
society,  as  required  by  its  laws,  to  which  he 
has  assented  by  becoming  and  continuing  a 
member,  and  which  provide  that  the  deeisioa 
of  the  society  shall  be  final. — Robinson  t. 
Templar  Lodge,  No.  17,  L  O.  O.  F.,  117  CaL 
370,  59  Am.  St.  Rep.  193-tt,  49  Pac.  170. 

[c]  The  decision  of  the  board  of  arbitration 
of  the  order  upon  the  rights  of  a  beneficiary 
who  is  not  a  member  of  the  order  is  not 
conclusive  as  to  those  rights;  and  the  bene- 
ficiary is  not  bound  to  appeal  therefrom  to 
the  grand  lodge,  but  may  submit  to  the  juris- 
diction of  the  courts  of  the  state  the  questionB 
whether  the  member  contracted  with  the 
beneficiary  as  alleged,  and  what  rights,  if 
any,  were  thereby  acquired. — Grimbley  t, 
Harrold,  125  Cal  24,  73  Am.  St  Bep.  19,  57 
Pac.  558. 


f  249.  Pleading. 

[a]  The  general  rules  of  pleading  apply  to 
an  action  upon  a  life  insurance  policy  issued 
by  a  mutual  accident  association,  and  the 
plaintiff,  as  in  other  cas^s,  must  show  by 
proper  averment  his  true  cause  of  action,  tad 
the  relief  to  which  he  is  entitled;  and  when 
the  answer  and  the  evidence  disclose  that  the 
plaintiff's  true  cause  of  action  materially 
varies  from  the  cause  of  action  alleged,  s 
judgment  in  his  favor  will  be  reversed  apon 
appeal. — Deardorff  v.  Quaranty  Mutual  Ac- 
cident Assn.,  89  Cal.  599,  27  Pac.  158. 

[b]  A  complaint  alleged  that  defendant  was 
an  association  for  the  payment  of  endowments 
of  six  hundred  dollars  till  each  member  had 
received  six  thousand  dollars,  payable  out 
of  a  special  benefit  fund  composed  of  assess- 
ments and  fines  levied  on  its  members;  that 
defendant  delivered  to  plaintiff  a  special 
benefit  coupon  reciting  that  "it  was  not  to 
exceed  eii  hundred  dollars,  and  should  not 
mature  before  June,  1891,  and  was  to  be 
void  if  detached  from  the  annexed  certifi- 
cate"; that  in  June,  1891,  plaintiff,  who  was 
a  member  in  good  standing,  presented  the 
coupon  to  defendant,  which  refused  to  pay 
the  same,  though  there  was  sufficient  fani^ 
in  the  special  benefit  fund  to  pay  it.  Held, 
that  the  complaint  is  defective,  since  the  eon- 
pon  ia  only  a  part  of  the  contract,  the  terms 
of  which  are  not  set  forth,  and  since  there 
is  nothing  to  show  how  mncli,  if  anything, 
in  endowments  has  been  paid  plaintiff,  or  that 
plaintiff  is  entitled  to  any  portion  of  the 
fund  on  band. — Rebut  v.  Legion  of  the  West, 
96  Cal.  661,  31  Pae.  1118. 

[c]  An  application  for  membership  ia  a 
benefit  society,  and  statements  of  the  appli- 
cant to  the  medical  examiner,  both  of  which 
are  on  file  in  the  olftce  of  tif  aeeretaiy  of 
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certificate  is  prima 
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mutual  benefit  eertifl- 
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ITHZB  STAnS; 

cols.  S178-3182,  88 


iry. 

to  a  contract  of  in- 
matter  material  as  to 
'  making  the  applica- 
:ted  by  rheumatism, 
.e  jury  is  whether  be 
affected,  and,  if  so, 
denial  of  the  fact 
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ge  A.  O.  U.  W.,  14« 


)THER  STATES: 

>lB.  3188-3193,  S  2009. 
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rabatitation  of  plaintiff  for  the  original  bene- 
fieiarj,  in  the  regular  manner ;  that  onlj 
one  maeting  having  taken  place  since  dece- 
dent 'b  suBpension,  at  which  no  action  was 
taken  in  reference  thereto,  he  was  not  rein- 
stated in  full  membership  until  shortly  after 
this  notice  and  shortly  before  hia  death.  Held, 
that  there  was  a  sufficieat  finding  that  dece- 
dent was  a  "member  in  good  standing"  at 
the  time  of  his  notice. — ^Millard  v.  Supreme 
Council  A.  L.  H.,  81  Cal.  340,  22  Pac.  864. 

[b]  Such  facts  are  a  sufficient  finding  as  to 
the  denials  of  the  answer  regarding  the 
several  suspensions  of  decedent,  as  there  was 
no  aUe|[ation  that  he  was  suspended  at  any 
other  time,  or  for  any  other  reason  than  de- 
linqQency  in  paying  his  assessments. — ^Millard 
T.  Supreme  Council  A.  L.  H.,  81  Cal.  340,  22 
Pae.  864. 

[c]  Such  findings  of  fact,  together  with  a 
finding  that  at  the  time  of  his  death  decedent 
was  a  member  in  good  standing  and  had 
complied  with  all  requirements  of  the  associa- 
tion and  of  his  certificate,  are  snffieient  to 
avoid  an  objection  that  there  was  no  finding 
on  that  issue,  though  the  latter  finding  was 
classed  under  "conclusions  of  law." — Millard 
T.  Supreme  CoancU  A.  L.  H.,  81  Cal.  340,  22 
Pac.  864. 

Fob  Authobitiis  nioif  Othbb  States: 

See  28  Cent.  Diz.,  cols.  3194,  3195,  S 
2011. 

%  266.  Interest  on  Amonnt  of  Becoreiy. 

[a]  In  an  action  on  a  benefit  certificate, 
by  the  terma  of  which  the  claim  was  not 
doe  until  proof  of  death  was  famished,  in- 
terest will  be  allowed  only  from  the  com- 
mencement of  the  action,  where  the  com- 
plaint merely  states  that  proof  of  death  bad 
been  made,  without  showing  when,  and  the 
findings  only  show  that  the  proof  was  made 
"before  the  commencement  of  this  action." 
Bjmmelein  v.  Supreme  Council  A.  L.  H.,  33 
Pac  1130. 

mSUBANCE  COMMISSIONERS. 

See  Xunrinot,  I  8. 

INSURANCE  COMPANIES. 

Sm  luarince,  ||  6-0. 

INSURANCE  PREMIUHa 

Set  Znsnrsnee, 


INSURER. 

Wm  Znmnutee. 
tMnOa^  et  eemmon  eaniex  as.   Bw  Oazilan,  |  80; 
UahUttr     Inketvw  as.   Sm  XnnkMpwi,  |  8. 

INSURRECTION. 

rower  of  state  to  Ineu  dsU  to  ioppress.   Bee  Oal- 

ifonia,  I  ST. 


INTENT. 

As  element  of  abandanment.   See  AbaaSenua^  I 

6. 

As  element  of  uwolt  and  batttiT.   Bee  AMaaltSBl 

Battery,  |  19. 

Control  of  calls  for  bonadailes  consistent  wltk  ti> 

teatlon.    Boo  BoontUries,  |  3. 
As  ilsment  of  briber?.    See  Brlbory,  |  6. 
As  element  of  bnrgUrjr.    See  BnrfUrr,  |  S. 
Uodo  of  ueertalning  intontlon  of  partieB  to  ooBbict 

So*  OontrkctB,  |  101. 
As  coido  In  conatraing  ooBStltattoa.   Bee  Ooasttti- 

Uonal  Law,  |  is. 
Orlmlnal  Intent.   Bee  OrlmlBal  Lew,  |  6. 
Buden  of  proHBg  eilBlaal  Intent.   Bee  OrialiisI 

lAW,  I  tt. 

AdmlselbUitjr  ef  erldenoe  ef  other  effeneee  te  she* 

See  Criminal  Law,  |  131. 

DoKTeo  of  proof  requisite  to  establish  eriwlnsl  la- 
tent.   See  Criminal  Law,  |  888. 

As  qnestlon  ef  law  or  feet.   See  Oitmlnal  Imw,  | 

378. 

Of  partleB  as  gelde  m  eoBBtnlng  deeds.  Bee  Deeds, 
I  78. 

As  eUoMnt  of  embeislmsBL  Bee  BmbesalMneBt,  I 
4. 

As  element  of  etattable  esteppeL   Sea  Beteppd,  | 

41. 

Prenmptloa  as  to.    See  BTldenee,  f  62. 

BeloTMcT  of  eridenoe  of.    See  Bridance,  |  98. 

AdmlSBlbllity  of  •Tidonce  of  similar  traaeactloaa  to 
show.    Seo  BTldenee,  |  138. 

UateriaUtT  of  STidenee  of.    See  BTldenee.  |  147. 

AdmlBilbilitr  of  dedaraOoas  te  skew.  Bee  B*l- 
denet,  |  263. 

In  maUag  annezatlea'ef  penonaltr  to  land  as 
termlnlBg  vbat  eonstttntes  Sztnres.    Bee  lb- 
tores,  I  S. 

As  element  ef  forgery.   Bee  Fergery,  |  S. 

As  dement  et  cenveranoe  In  frand  of  rl^ta  of  ered> 

Itors.    See  Frandnlent  COBTerances,  |  8. 
As  element  of  gift  inter  tItob.    See  OtfU,  il  7,  84- 
As  element  of  murder.    See  Homicide,  |  7. 
Killing  one  with  intent  to  kill  another  as  murder. 

See  Homloide,  |  16. 
As  .  element  of  manslaagliter.    Bee  Homldde,  I  27. 
As  element  of  aseanlt  wlUi  latent  te  kllL    Bee  Ho» 

leide,  i  39. 

Allegation  of,  in  eilmliial  pleading.   Bee  Xadlctmaet 

and  Xnfonmtlen,  |  78. 
As  elemeat  of  larceny.    Bee  Idneny,  |  8. 
As  guide  to  conttincUott  tS  land  mortgagee.  8m 

Mortgages,  I  48. 
As  determining  ealetenee  ef  paitnenUp.   See  Peit- 

nersliip,  |  9. 
As  element  of  perjury.    See  Peijnry,  |  8. 
As  element  of  rape.    See  Bepe,  14.  r 
As  element  of  olfeuse  of  roeeiTlag  Btden  goods.  Set 

BeceiTiBg  Stolen  Ooods,  |  3. 
As  element  ef  wrongfnl  eenexslOB.   Bee  Trover  aid 

CoBTersion,  |  3. 
Of  teeutor  as  gvlde  to  oeastnutlan  of  wUL  Ssi 

WUla.  II  218-380. 

INTENTIONALLY  CHITTED  HEIB& 

Inheritable  rl^ta  ef  Inteafclenally  omtttod  Mit  sad 
their  cUldML  Bee  DeseeM  and  IMeblbilla^  II 
SO,  81. 
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INTENTION  OF  LEOISUlTTmE. 

Am  cQlde  fox  eotutrnetloa  «f  tutntai.   8m  fltttntM^ 
I  68. 

INTENTION  OF  TESTATOR. 

As  cnldt  to  eoutneUoB  of  vUL   Bao  WUli,  U  SIS- 
UO. 

INTENTION  TO  RETURN. 


Ai  tiegatlvlBS  ■tonfloimniit. 
4,  S. 


Sea  AlwadeomoB^  if 


INTERCEPTION. 


Of  yeceoUUng  mtoxf. 
MorMi,  I  93. 


Boo  Woton  tad  "WaUt- 


INTEREST. 

laelndo  eomponwtlon  for  qm,  forbokntnoo,  or  do- 
toaUoB  of  moBoy,  utd  ilghto  and  lUbUiUei  la  lo- 
■poet  tboroof  In  goiwrai;  rata  fizsd  by  partloi  or 
•Uowod  by  Uw;  utd  mode  of  eoapnUtlon. 

L  BIGHTS  AND  LIABILITIES  IN  QEN- 
EBAL,  §§  1-29. 

n.  BATE,  §§  26-38. 

m.  TIME  COMPUTED,  §§  39  50. 

IV.  BEGOVEBT,  §g  61-94. 

8m,  alM,  ZndiTldnal  Intorett;  TJautj. 
iBclndlng  Mcmod  Intereit  in  eompnUng  unooBt  In 

contronny.  Sot  Appeal  and  Error,  |  66. 
On  afflrmed  Jodgmsnt.    8m  Appeal  and  Brror,  | 

1A76. 

On  depoilti  In  itato  banki.    See  Banka  and  Bink> 

Inc.  I  68. 

Ohargeablo   by  naUeaal   baako.   Sm  Banka  and 

BanklBf,  |  98. 
Ob  notoi.   Boo  BOlo  uid  Holoo,  i|  8S-70. 
TlHw  to  pay  Istoroat  on  oommorcUl  wtta.  Boo 

BlUo  OBd  Votoo,  I  74. 
Interoot  boarlnc  coupons.    8m  Bonds,  |  SO. 
On  eoBunlsslou  dno  broker.    8m  Brokers,  |  17. 
On  state  debt.    Bm  Callfomla,  |  68. 
On  conpoaa  of  state  bonds.    See  Oallfomla,  |  77. 
Validity  of  grant  of  privilege  to  cbargo  more  than 

legal  InUiost.    Sm  Oonstltntional  Law,  |  199, 
On  Mnnty  bonds.   8m  Oonntlos,  |  160. 
As  put  of  amoBBt  la  eoBttovorsy  rogolslto  to  glvs 

Moxt  Jvrlsdletion.    Bm  Oonzts,  |  ISO. 
Zntorost  ai  damagos.    Bm  Samagos,  || 
OoatpntlBi  intorost  as  danagM.   Bm  Damagos,  | 

133. 

Ob  doUnqnent  drainage  taxea.   Bm  Drains,  f  40. 

On  funds  of  estate  In  hands  of  executor  or  adminis- 
trator.   Bm  Execntora  and  Administrators,  |  161. 

XndiTldaal  Intereet  as  dlKuallfying  executor.  See 
Bxecntora  and  Administratore,  |  17. 

UabiUty  of  guardian  for  Interest  on  funds  hold  or 
iavostod.   Bm  Guardian  and  Ward,  |  47. 

Ob  amount  of  loss  suitaUod  by  insnxod.  Bm  In- 
to raaoe,  i  17S. 

Oa  aaoBBt  of  recovery  la  aottoB  for  boaoStt  of  mu- 
tual boneflt  iBsnraaeo.   Bm  Xaaurauoo,  |  286. 

Boslgnatloa  of  aawaat  of,  ia  Judgmoat.  Bm  Judg- 
■uat,  I  160. 

Oa  JadfBOBt.   Bm  Jiagmoat,  i  376. 
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S  2.  PmoM  LiaUA 

[«]  Under  Civil  Code,  section  3287,  an 
owner,  who  ander  Code  of  Civil  Procedure, 
lection  1193,  i«  precluded  from  paring  the 
eontnietoT  beeauBe  of  the  elainis  of  sub- 
eontraeton,  held  not  liable  for  interest. — 
Stimson  t.  Dunham,  Carrigan,  Havden  Co., 
14C  Cal.  281,  79  Pac.  968. 

I  S.  Contracts  for  Uitenft-^«e«Hl^  for 
Written  Contract. 

[a]  Interest  upon  interest  is  not  allowed, 
except  where  there  ia  an  express  agreement 
to  that  elfeet  in  writing. — ^Doe  t,  V^ejo.  29 
Cal.  385. 

[b]  Act  of  1850,  regulating  the  interest 
of  money,  was  intended  to  prohibit  interest 
when  not  provided  for  hj  written  contract, 
except  in  the  cases  therein  mentioned. — 
Donne  v.  Mastiek,  60  Cal.  244. 

Foa  AuTHORiTUs  raou  Otbu  STATSd: 

See  29  Cent.  Dig.,  eoli.  S7-49,  S$  11-19. 

§  4.   OonstmcUon  and  Operation. 

[a]  Where  the  terms  of  the  sale  were  one- 
half  of  the  purchase  money  cash,  and  the 
remainder  in  ninety  days,  with  interest  from 
date  of  sale  at  the  rate  of  one  per  cent  per 
month,  and  the  purchaser  elected  to  pay  the 
whole  amount  down,  the  purchaser  is  en- 
titled to  a  redaction  for  the  interest  on  one- 
half  of  the  purchase  money. — Halleck  v.  Ouy, 
9  Cal.  181,  70  Am.  Dec.  643. 

[b]  Where  plaintiff  agreed  to  advance  de- 
fendant sufficient  money  to  redeem  a  farm, 
plaintiff  to  receive  two  and  one-half  per  cent 
per  month,  compounded  quarterly,  the  fact 
that  only  a  portion  of  the  money  was  ad' 
vanced  did  not  deprive  plaintiff  of  the  right 
to  compote  the  interest  on  advances  made  at 
the  rat6  and  in  the  manner  set  forth  in  the 
contract,  he  at  all  times  standing  ready  to 
advance  the  full  amount  required. — ^Pujol  t. 
McEinlay,  42  Cal.  559. 

[e]  A  note  bearing  "interest  at  two  per 
cent  per  month,  interest  payable  monthly, 
and,  if  not  paid,  to  become  part  of  the  prin- 
cipal," was  a  contract  for  interest  at  two 
per  cent  per  month,  componnded  monthly.— 
Page  V.  Williams,  54  Cal.  562. 

§  5.   Implied  OootractB. 

fa]  Where  an  account  has  been  stated  by 
the  plaintiff,  charging  interest  both  on  the 
debt  and  the  payments,  and  rendered  to  the 
defendant,  and  no  objection  made  thereto 
within  a  reasonable  time,  it  is  the  same  as  an 
agreement  that  the  interest  ehonld  be  com* 
|nted  aeeordingly.— Baekos  v.  llinor,  S  CaL 

Fob  Aitthobitixs  nou  Other  Statis: 

When  interest  allowable  in  the  absence  of 
an  ex^ew  eontract:  28  Am.  Bep.  314, 
Bote. 


Special  and  implied  contracts:  6  Ad. 
Dec.  188,  note.  See,  also,  29  Cent 
Dig.,  cols.  45-49,  S8  17-10. 

S  O*   Onstom  <a  Usage. 

[a]  Universal  custom  of  merchants  to  chsrge 
interest  on  monthly  balances  after  thirty 
days  is  binding  on  customer  receiving  ac- 
count with  interest  charged  and  not  object- 
ing to  it.— Anzerais  t.  Naglee,  74  CaL  71,  78, 
15  Pae.  871. 

g  7.  Oompensatloa  f«  JJu  <tf  Btotey— Loau 
and  Advances. 

[a]  In  a  eontract  between  two  parties,  in 
which  it  is  provided  that  one  shall  advance 
the  necessary  funds  for  the  execution  of  the 
contract  and  that  the  other  shall  give  his 
services,  skill,  and  experience  in  carrying 
out  the  terms  of  the  contract,  interest  is'  not 
recoverable  on  each  advances  in  the  absence 
of  agreement. — Tirrell  v.  Jones,  39  Cal.  655. 

[b]  When  money  is  loaned  it  ia  presumed 
to  be  made  upon  interest.— Tndart  v.  Den, 
116  CaL  646,  58  Am.  St  Bep.  200,  4S  Pae. 
618. 

Feat  AuraoEiTiES  nou  Other  States: 
See  29  Cent.  Dig.,  eols.  50-62,  S  21. 

$  8.   Xoner  DepoiltBd  for  zuegil  Vm- 

pose. 

[a]  Interest  cannot  be  recovered  on  money 

voluntarily  placed  in  the  hands  of  anotber 
for  illegal  speculation  in  stocks. — Baldwin 
T.  Zadig,  104  CaL  S94,  38  Pae.  363,  722. 

§  9.    Uoney  Paid  Under  Protest. 

[a]  Section  1915  of  the  Civil  Code  declares 
that  interest  is  the  compensation  for  the 
use,  or  forbearance,  or  detention  of  money; 
and  section  1920  provides  for  interest  on 
judgments.  Section  1914  provides  that  a 
loan  of  money  Is  presumed  to  be  on  inter- 
est unless  otherwise  stipulated.  Held,  that 
where  taxes  are  paid  to  a  county  under  pro- 
test, and  recovered  under  section  3819,  Politi- 
cal Code,  it  not  being  a  loan  under  section 
1914  of  the  Civil  Code,  and  there  being  no 
liability  on  the  county  until  judgment  for 
the  taxpayer,  interest  does  not  run  until  judg- 
ment.—-Columbia  Sav.  Bank  v.  Los  Angeles 
County,  137  CaL  467,  70  Pae.  308. 

[b]  In  an  action  against  a  city  to  recover 
money  paid  under  protest,  interest  cannot  be 
recovered  prior  to  tho  entry  of  judgment. — 
Lewis  V.  City  and  County  of  San  Traaeiseo 
(Cal.  App.),  82  Pae.  1106. 

§  10.  Delay  in  Payment. 

[a]  A  defendant  is  entitled  to  interest  ea 
an  award  to  him  of  money  which  is  a 
portion  of  a  sum  paid  into  eourt  by  a  plain- 
tiff, to  be  distributed  between  two  adverse 
claimants  as  the  court  may  determine,  if 
defendant  was  delayed  in  receiving  it  by 
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reason  of  tbe  impzoper  or  defeetiTe  proceed- 
iogs  of  plaiBtiff.— Pflster  t.  W«de,  69  CaL 
133,  10  Pac.  369. 

[b]  Where  there  has  been  freat.  delay  in 
•ettling  an  estate,  the  court  is  justified  in 
charging  legal  interest  on  balances,  with  an- 
nual rests. — Sanderson's  Estate  la  is,  74 
Cal.  198,  15  Pac.  758. 

Fes  AVTHOBITIKS  ROV  OUBBR  StATKS: 

See  89  Cent  Dig.,  eols.  56,  57,  §  25. 

§  11.   Oonnty  Warrants. 

[a]  Political  Code,  section  3457,  as  amended 
by  act  of  March  30,  1874,  provides  that  rec- 
lamation district  warrants  must  be  presented 
to  the  county  treasurer,  and  if  not  paid  they 
must  be  indorsed  and  registered,  and  bear 
"interest  from  the  date  of  presentation,  pro- 
Tided  warrants  hereafter  issued  shall  bear 
no  interest.*'  Politioal  Code,  section  3465, 
as  amended  by  act  of  1876,  declares  that 
reclamation  assessments  shall  be  paid  in  gold 
•r  in  warrants,  and  that  where  payment  is 
made  in  warrants  "legal  interest"  must  be 
computed  thereon.  County  Government  Act 
(Stats.  1897,  p.  477),  section  71,  declares  that 
when  ' '  any  warrant  is  presented  for  pay* 
ment,  and  not  paid  for  want  of  funds,  the 
■ama  shall  draw  interest  at  the  rate  of  Ave 
per  cent";  and  section  76  requires  the  treas- 
urer to  give  notice  by  publication  that 
"county  warrants  presented  for  payment 
prior  to  such  date  stated  in  the  notice  are 
payable."  Held,  that  the  county  govern- 
ment act,  declaring  that  warrants  unpaid 
should  bear  only  five  per  cent  interest,  ap- 
'  plied  only  to  "county  warrants,"  as  shown 
by  section  76,  and  that  unpaid  reclamation 
district  warrants  drew  interest  at  the  rate 
of  seven  per  cent,  under  Civil  Code,  section 
1917,  declaring  that  nnless  there  is  an  ex- 
press contract  in  writing,  fixing  a  different  * 
rate,  interest  is  payable  on  all  moneys  at 
the  rate  of  seven  per  cent  on  any  instrument 
of  writing  except  a  judgment. — National 
Bank  of  D.  O.  Mills  ft  Co.  v.  Greenlaw,  134 
CaL  673,  66  Pse.  963. 

S  12.  Partlcnlar  ObUgatloiu  Beaxlng  Inter- 
est— Accounts. 

[a]  Since  acts  of  1869-70  provide  that, 
when  there  is  no  express  contract  in  writing 
fixing  a  different  rate  of  interest,  interest 
shall  be  allowed  at  the  rate  of  ten  per  cent  on 
all  demands  for  money  due  on  a  settlement  of 
account  from  the  date  on  which  the  balance 
is  ascertained,  an  account  which  has  not  been 
settled  between  the  parties  and  the  balance 
ascertained  does  not  draw  interest. — ^Bank  of 
California  t.  Northam,  51  Cal.  387. 

[b]  Section  3287  of  the  Civil  Code  has  no 
application  to  an  action  to  recover  the  price 
•f  goods  sold  and  delivered  upon  an  open  ac- 
count, and  the  plaintiff  in  such  an  action  is 
not  entitled  to  recover  interest  upon  the 
items  of  the  aocount  from  the  time  they  be- 
came dufc— Eeald  t.  Hend/f  89  CaL  632,  27 
Pae.  67. 


[e]  Oivil  Code,  section  191,  authorising  the 
recovery  of  interest  on  "moneys  lent  or  due 
on  any  settlement  of  accounts,''  does  not  au- 
thorize the  recovery  of  interest  on  an  account 
for  goods  sold  and  delivered,  until  the  ac- 
count has  been  settled,  and  the  balance  due 
ascertained.— Heald  T.  Hendy,  89  CaL  632,  27 
Pac.  67. 

8  13.   U&Ugnldated  Demands. 

[a]  Claim  for  unliquidated  damages  will 
not  stop  interest  on  a  liquidated  contract,  but 
will  be  treated  in  equity  as  a  setoff,  bewring 
legal  interest. — ^Pujel  t  McKinley.  42  Cal. 
560. 

[b]  When  a  claim  is  uncertain  and  unliqui- 
dated, and  the  amount  due  cannot  be  esti- 
mated on  the  face  of  the  eontractj  interest 
en  that  found  due  by  law  should  not  be 
allowed.— Brady      Wileoxson,  44  CaL  839. 

[e]  Where  a  plaintiff  comes  into  court  seek- 
ing a  settlement  of  an  account  with  the  de- 
fendant, the  sum  allowed  bears  interest  only 
from  the  day  of  its  judicial  ascertainment, 
under  section  1917  of  the  Civil  Code. — East- 
erbrook  Farqnharson,  110  CaL  811,  48  Pae. 
811. 

[d]  Interest  cannot  be  allowed  as  damages 
under  the  •Ciril  Code,  euept  as  compensa- 
tion for  the  unlawful  act  or  omission  of  an- 
other, and  in  cases  where  the  damages  are 
certain  or  capable  of  being  made  certain  by 
calculation,  and  the  right  of  recovery  is 
vested  upon  a  particular  day. — Easterbrook 
V.  Farqnharson,  110  Cal.  311,  42  Pac.  811. 

[e]  Tn  an  action  for  damages  for  breach 
of  covenants  in  a  contract  to  lay  pipes  and 
supply  water  for  irrigation  and  domestic 
use,  where  it  appears  from  the  complaint 
and  from  the  nature  of  the  action  that  the 
damages  sought  to  be  recovered  are  unliqui- 
dated and  uncertain,  and  are  not  capable  of 
being  made  certain  by  calculation  withiu  the 
meaning  of  section  3287  of  the  Civil  Code, 
interest  thereon  cannot  be  recovered  prior  to 
judgment  under  the  provisions  of  that  sec- 
tion.—Ferrea  T.  Chabot,  181  CaL  233,  5S  Pae. 
689,  1092. 

F«  AUTBOBimS  PBOH  OTHEK  StATEB! 

See  29  Cent.  Cig.,  cols.  77-85,  S9  35-40. 


I  14.  Anunint  Beadiljr  Ascertain- 
able b7  Oon^tation. 

[a]  Interest  is  not  allowed  on  unliquidated 
damages  or  demands  except  when  they  can 
be  determined  by  computation  with  refer- 
ence to  established  market  valaes. — Cox  v. 
McLaughUn,  76  CaL  67,  9  Am.  St  Bep.  164, 
18  Pae.  100. 

I  16.      Agreemwtg  Be«peetliiir 

Liquidation. 

[a]  A  lease  required  the  lessor  on  the  last 
day  of  the  term  to  pay  the  lessee  two-thirds 
of  the  value  of  a  buudtng  eieeted  by  the 
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lessee  on  the  land,  to  be  fixed  by  three  ap- 
praisers^ one  appointed  by  each  party  and  the 
third  by  the  first  two;  and  that,  if  the  two- 
thirds  "so  determined"  was  not  paid  on  such 
day,  it  should  bear  interest  at  two  per  cent 
per  month,  compounding  monthly.  Apprais- 
ers were  named  by  each  party,  but  they 
failed  to  appoint  a  third,  and  no  appraisal 
was  made.  Held,  in  a  suit  by  the  lessor  to 
determine  the  amount  due  the  lessee,  that, 
since  the  amount  was  unliquidated,  and  unas- 
certainable  from  the  contract,  complainant, 
who  had  made  no  default  under  the  con- 
tract, was  not  chargeable  with  legal  interest 
on  the  amount  ascertained  by  the  court  from 
the  date  of  the  expiration  of  the  lease  to  the 
date  of  the  judgment. — Easterbrook  t.  Far- 
quharson,  110  CaL  311,  42  Pae.  811. 

§  16.   Oontraetor'B  Demand  for  Eztraa. 

[a]  A  contractor's  demand  for  extras  does 
not  draw  interest  until  judgment. — Stimaon 
T.  Dunham,  Carrigan,  Harden  &  Co.,  146  CaL 
281,  79  Pae.  968. 

§  17.   Funds  in  Litigation. 

[a]  The  fact  that  tnistees  of  a  public  asy- 
lum join  in  an  answer  with  a  contractor 
against  the  complaint  of  a  materialman,  no 
issues  being  raised  which  the  contiactor  alone 
might  not  have  litigated,  aqd  no  interest  in 
the  money  in  controversy  being  claimed  by 
the  trustees,  will  not  render  them  liable  for 
interest  on  the  sum  in  their  bands  recovered 
by  the  materialman,  which  by  an  injunction 
obtained  by  the  latter  they  were  prevented 
from  paying  over  to  anyone. — Newport  Wharf 
etc.  Co.  T.  Drew,  141  Cal.  103,  74  Pae.  697. 

F(»  AuTHOaiTiES  noH  Other  States: 
See  29  Cent.  Dig.,  eols.  85-87,  fl  41. 

g  18.   Verdicts. 

[a]  Under  Code  of  Civil  Procedure,  section 
1035,  which  provides  that  the  clerk  shall  in- 
clude in  the  judgment  any  interest  on  the 
verdict  from  the  time  it  was  rendered,  it  is 
properly  allowed  on  a  judgment  entered  on 
a  verdict  one  year  after  its  rendition. — Golden 
Gate  Mill  etc.  Co.  v.  Joshua  Bendy  Machine 
Works,  82  Cal.  184,  23  Pae.  45. 

For  Authorities  vbom  Other  States: 
See  29  Gent.  Dig.,  cols.  87-89,  S  4S. 

g  19.   Judgments. 

[a]  At  common  law  judgments  do  not  carry 
interest. — Thompson  v.  Monro w,  2  Cal.  99, 
56  Am.  Dec.  318. 

[b]  Provision  of  statute  which  authorizes 
judgments  to  bear  same  interest  as  contracts 
on  which  they  are  recovered  was  intended  to 
be  confined  to  contracts  fixing  the  rate  of  in- 
terest.—Baun  T.  Reynolds,  11  CaL  14. 

[e]  A  judgment  for  damages  in  forcible 
•utrjr  and  detainer  bears  interest  at  tlia 


legal  rate,  though  it  is  silent  as  to  interest 
Burke  v.  Carruthers,  31  Cal.  467. 

[d]  A  judgment  rendered  for  street  assess- 
ments in  San  Francisco  draws  interest  from 
the  time  of  its  rendition. — Himmelman  v. 
Oliver,  34  Cal.  246. 

[e]  Where  a  judgment,  modified  and  affirmed 
on  appeal,  bears  interest  pending  appeal  by 
reason  of  there  being  no  modification  of  the 
amount  found  due  thereon,  the  fact  that  the 
judgment  of  affirmance  is  silent  as  to  interest 
does  not  aifect  the  judgment  creditor's  right 
to  interest  as  ordered  by  the  court  below  in 
its  original  judgment. — ^Dougherty  t.  Miller, 
88  CaL  548. 

[f ]  Tinder  Act  of  March  30,  1868,  providing 
for  interest  on  all  final  judgments,  a  judg- 
ment rendered  on  an  accounting  between 
partners  bears  interest  at  the  rate  of  seven 

Sn  cent  per  annum.— Clark  t.  Dunnam,  46 
al.  204. 

[g]  Since  the  act  concerning  interest,  passed 
April  4,  1870,  judgments  for  money  in  actions 
of  tort  bear  interest — Atherton  t.  Fowler,  46 
CaL  320. 

[h]  One  recovering  on  a  d^m  against  an 

estate  should  be  allowed  interest  on  his  judg- 
ment for  costs. — Kennedy's  Estate,  In  re,  M 
Cal.  22,  29  Pac.  412. 

[i]  As  a  money  judgment  draws  interest  at 
seven  per  cent,  it  is  properly  entered  for  the 
amount  recovered,  with  interest  at  such  rate 
from  date  of  judgment,  though  the  decision 
properly  contains  no  provision  therefor. — San 
Joaquin  Land  etc  Co.  t.  West,  99  CaL  343, 
83  Pae.  928. 

Fm  Adteobitibs  rsou  Other  States. 
See  29  Cent  Dig.,  cols.  89-103,  {  43. 

§  20.  Judgment  Imposing  Flna. 

[a]  Same  rule  as  to  interest  on  the  fine  im- 
posed in  action  for  usurpation  of  franehise 
should  govern  as  applies  to  a  judgment  for 
a  fine  in  any  criminal  case,  and  no  interest 
can  be  allowed  thereupon.  The  judgment 
does  not  come  within  the  terms  of  sections 
1915  and  1920  of  the  Civil  Code.— People  « 
rel.  r.  Sutter  St.  Ry.  Co.,  129  CaL  545,  79 
Am.  St  Rep.  137,  62  Pae.  104. 

g  21.  Foreclosure  DeaM 

[a]  Where  a  mortgage  note  bore  eight  per 
cent  interest,  the  rate  shopped  at  the  date  of 

a  decree  in  foreclosure,  after  which  the  de- 
cree bore  only  seven  per  cent  simple  interest 
Judgment,  65  Pac.  832,  modified.— Taylor  v. 
Ellenberger,  134  Cal.  31,  66  Pac  4. 

$  22.  Judgments  <ni  ObUgatlaiis 

not  Bearing  Interest. 

[a]  As  actions  for  use  and  occupation  are 
not  included  in  the  terms  of  Statutes  of 
April  13,  1850,  allowing  interest  in  certain 
specified  cases,  interest  cannot  ba  allowed  ea 
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a  jadgment  in  tnch  an  aetion.-— Osborn  t. 

HendricksoQ,  8  Cal.  31. 

[b]  Order  for  payment  of  elaim  baa  effect 
of  judgment  against  estate,  and  bears  inter- 
est as  such,  though  original  debt  did  not  draw 
interest.— Olvera^s  Estate,  70  Cal.  185,  186, 11 
Pae.  024. 

§  28.  —  Fomtgn  JndgmentB. 

[a]  Interest  it  not  recoverable  on  a  judg- 
ment of  another  state  without  proof  that  the 
law  of  such  state  allows  interest  on  judg- 
ments.— Thompson  v.  Monrow,  2  GaL  99. 

I  24.  Appotlaimeut. 

[a]  Fact  that  a  note  provides  for  the  semi- 
annual payment  of  interest  will  not  prevent 
the  holder  who  sues  on  the  note  intermediate 
the  half  year,  from  recovering  interest  up  to 
the  date  of  the  judgment. — Chafoin  v.  Bich, 
92  Cal.  471,  28  Pac.  488. 

Fob  Authobities  reou  Other  States: 
See  29  Cent.  Dig.,  col.  80,  S  6. 

§  25.  Waiver  of  Bight 

[a]  Where  parties  themselves  settle  their 
aecouDts  at  regular  intervals,  without  charg- 
ing one  another  with  interest,  in  the  absence 
of  mistake  or  fraud  the  court  will  not  allow 
interest  on  transactions  or  balances  anterior 
to  such  settlements. — Chandler  v.  People's 
Sav.  Bank,  01  Cal.  401. 

[b]  Where  a  contract  provides  for  interest 
at  a  certain  rate,  and  that  on  defaolt,  in  ad- 
dition thereto,  interest  shall  be  paid  at  the 
rate  of  one  per  cent  |ier  month,  the  accept- 
ance, after  default,  of  interest  at  the  rate  of 
eight  per  cent,  without  demand  for  the  one 
per  cent  per  month,  is  not  a  waiver  of  the 
latter  interest  accruing  after  the  one  entitled 
thereto  has  given  notice  that  he  will  insist 
upon  the  same. — Thompson  v.  Gomer,  104  Cal. 
168,  43  Am.  St.  Bep.  81,  37  Pac.  900,  revers- 
ing 36  Pac.  434. 

[c]  A  Btockholder  of  a  corporation,  liable 
to  a  bank  as  surety  for  a  corporate  debt,  died, 
and  the  bank  filed  a  claim  against  bis  estate, 
in  which  no  demand  was  made  for  interest. 
Thereafter  the  executor  paid  the  amount 
whieh  the  bank  stated  as  the  principal  and 
interest,  and  the  notes  were  surrendered. 
Held,  under  Civil  Code,  section  3290,  provid- 
ing that  the  acceptance  of  the  whole  prin- 
cipal as  such  waives  all  claim  to  interest, 
that  such  payment  relieved  the  estate  from 
a  further  claim  for  interest. — Valentine  v. 
Donohoe-Kelly  Banking  Co.,  188  GaL  191,  65 
Pae.  381. 

[d]  A  claimant  waived  any  claim  against 
an  estate,  by  stipulation  in  writing,  beyond 
a  certain  sum.  Held,  that  he  thereby  waived 
interest  on  that  sum.— Bleakley's  EsUte,  In 
re,  Myr.  Prob.  286. 

AuTHoarms  raou  OTHSa  States: 
See  29  Cent.  Dig.,  cols.  30-37,  SS  7-10. 


n.  BATE. 

"RATE  OP  INTEREST"  DEFINED,  |  26. 
STATUTORY  PROVISIONS,  f  27. 
SPANISH  AND  MEXICAN  LAW,  |  28. 
LEGAL  OR  statutory  RATE,  |  29. 
0HANGE8  IN  STATUTORY  RATE,  |  80. 

  EFFECT  ON  CONTRACT  FIXING  HIGHER 

RATE,  I  SI. 

LIABILITIES  SUBJECT  TO  STATITTOBT  BATE. 
I  82. 

STIPULATIONS  AS  TO  RATE— POVTER  TO  FIX 
BATE    AND    HECESSITT    FOB  CONTRACT, 
1  83. 

-  -.—  CONSIDERATION  FOE  CONTRACT  TO  PAT 

HIGHER  RATE,  i  S4. 

—  IMPLIED  CONTRACTS.  I  85. 

  CONSTRUCTION    AND    OPERATION,    |  88. 

RATE  AFTEB  ICATUBITT,  I  87. 
RATE  ON  JUDOMENTS,  |  88. 

§  26.  **Bate  of  Interest''  Defined. 

[a]  According  to  common  acceptation,  the 
expression  "rate  of  interest"  has  reference 
to  the  percentage  or  amount  of  interest,  and 
not  to  the  manner  ef  computing. — Baun  v. 
Beynolde,  11  GaL  14. 

S  27,  atatntory  Frorislasu. 

[a]  The  act  to  regulate  interest  on  money  la 
In  derogation  of  the  eommon  law,  and  must 
be  strictly  construed. — Bann  v.  Beynolds,  11 
GaL  14. 

[b]  By  the  words  "legal  interest,"  found 
in  a  statute,  is  to  be  understood  the  rate  per 
cent  prescribed  by  law,  in  the  absence  of 
epecial  agreement,  at  the  date  of  the  passage 
of  the  act. — Beats  v.  Amador  County,  35  Cal. 
624. 

[e]  TTnder  the  provisions  of  section  1919  of 
the  Civil  Code  a  note  cannot  be  made  to  bear 
interest  upon  nnpaid  interest  at  a  greater 
rate  than  that  agreed  upon  for  the  principal 
debt — Dean  t.  Applegarth,  05  Cal.  391,  4 
Pae.  375. 

§  28.  Spanish  and  Mnlcan  Iaw. 

[a]  Six  per  cent  was  the  rate  of  interest 
fixed  by  the  decrees  of  the  Mexican  republic 
at  the  time  of  the  occupation  of  California  by 
the  Americans. — Davis  v.  Qreely,  1  Cal.  422. 

[b]  The  Spanish  taw  allows  legal  interest 
wnere  parties  have  not  agreed  upon  a  rate, 
and  conventional  interest,  whieh  is  the  rate 
usual  at  a  given  time  and  a  given  place,  and 
which  may  be  greater  or  less  than  legal  in- 
terest.—Fowler  V.  Smith,  2  Cal.  568. 

[c]  Legal  rate  of  interest  in  California,  un- 
der Mexican  law,  was  six  per  cent  per  an- 
Bnm.— Macoleta  r.  Faekard,  14  CaL  178. 

§  29.  Legal  or  'Statutory  Bkteu 

[a]  When  there  is  no  contract  in  writing 
fixing  the  rate  of  interest,  interest  can  be  re* 
covered  only  at  the  rate  of  seven  jwr  eest 
per  annum  after  the  passage  of  the  aet  of 
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Much  30,  1868,  eoBceTning  interest.— -Attaer* 
ton  V.  Fowler,  46  Cal.  323. 

S  SO.  OhuifB  la  Stfttotoiy  Bate. 

[a]  An  anignee  of  a  mortgage  upon  prem- 
ises the  buildings  on  which  were  destroyed 
by  firo  agreed  to  waive  his  lien  in  favor  of 
one  who  had  agreed  to  advance  money  to  re- 
build, but  no  agreement  was  made  as  to  in- 
terest. Held,  that  the  waiver  extended  no 
further  than  if  it  had  been  given  immediate 
effect  at  the  time  it  was  made,  and,  as  it 
was  silent  as  to  interest,  a  higher  rate  could 
not  be  charged  on  the  advances  made  than 
was  allowed  by  law  or  the  contract  of  the 
parties  at  the  time  the  waiver  was  made. — 
Godfrey  v.  Rodgers,  8  Cal.  101. 

[b]  The  Mexican  interest  here  was  six  per 
cent.  Therefore  a  verdict  for  the  debt  and 
interest  only  authorizes  six  per  cent  interest, 
if  the  debt  was  due  before  our  state  statute 
went  into  operation. — ^Macolettf  Packard, 
14  Cal.  178. 

[c]  Interest  follows  a  contract,  according 
to  the  law  in  existence  at  the  time  and  placa 
of  the  contract,  or  of  the  performance  of  it. 
A  subsequent  change  in  the  legal  rate  of  in- 
terest does  not  affect  the  contract. — Aguirre 
V.  Packard,  14  Cal.  171,  73  Am.  Dee.  645. 

[d]  It  is  error  to  charge  six  per  cent  interest 
on  a  contract  made  before  the  passage  of  our 
statute  as  to  interest  up  to  the  date  of  the 
statute,  and  ten  per  cent  afterward. — Aguirr* 
T.  Packard,  14  Cal.  171,  73  Am.  Dec.  645. 

[e]  Act  of  March  30,  1868,  reduced  the  rate 
of  interest  in  case  of  the  absence  of  a  con- 
tract, from  ten  to  seven  per  cent  per  annum; 
and  the  effect  was  that,  though  ten  per  cent 
might  be  computed  up  to  the  taking  effect  of 
that  act,  only  seven  per  cent  was  allowable 
afterward.— White  v.  Lyons,  42  Cal.  279. 

[f]  A  statute  increasing  the  rat*  of  interest 
operates  only  on  future  rights. — CnmmingST. 
Howard,  63  CaL  503. 

Fm  AuTHOKims  noH  Othze  Statis: 

See  29  Cent.  Dig.,  eols.  112-118,  H  61-63. 

«  31.   Effect  on  Oontnct  Flztng  Higlm 

Bate. 

[a]  Under  act  of  May  20,  1861,  providing 
that  interest  on  claims  against  insolvent  es- 
tates shall  not  exceed  ten  per  cent  per  an- 
num, a  claim  secured  by  mortgage  made  after 
the  passage  of  that  act,  and  bearing  interest 
at  more  than  ten  per  cent,  will  draw  interest 
at  ten  per  cent  only  from  the  date  of  issu- 
ance of  letters  of  administration. — £Uis  v. 
Polhemni,  27  CaL  850. 

$  as.  Liabilities  Snbjeet  to  Btatntorr  Bate. 

[a]  Contract  being  silent  on  the  subject  of 
the  rate  of  interest,  the  rate  is  governed  by 
•itatttte.— Gummings  v.  Howard,  63  Cal.  503. 


[b]  A  contract  of  goaranty  provided  thit 
a  stoekbroker  should  purchase  and  earry  cer- 
tain stocks  for  a  third  person,  and  that  the 

guarantor  would  indemnify  him  against  any 
loss,  for  sixty  days,  in  reselling  such  stock, 
and  that  he  would  pay  interest  at  the  rate  of 
one  and  one-fourth  per  cent  a  month  on  anj 
balance  due  therefrom.  Held,  that  the  term 
of  the  guaranty  having  been  extended  from 
time  to  time  beyond  sucb  period  of  sixty 
days,  the  broker  was  entitled  to  legal  interest 
only,  as  for  money  loaned,  until  uie  balance 
due  bim  after  sale  was  ascertained,  and  from 
the  date  of  ascertaining  such  balance  inter- 
est was  to  be  computed  at  the  rate  provided 
for  in  the  contract. — Marshall  v.  iSevy,  66 
Cal.  236,  5  Pac.  155. 

[c]  No  obligation  to  pay  interest  will  ordin- 
arily arise  upon  legal  obligation  created 
solely  by  statute.— Kendall  v.  Porter,  120  Cal. 
110,  45  Pac.  333,  52  Pac.  143. 

F<»  AUTHOBITIES  FBOH  OTHIR  StATES: 

See  89  Cent.  Dig.,  cols.  118-122,  SS  64^7. 


$  33.   Stlpnlatlnu  as  to  Bate— Power  to  Fix 
-  Bate  and  Necessity  for  Oontxaet. 

[a]  Where  a  contract  fixes  no  rate,  it  will 
bear  interest  at  the  legal  rate. — Kohler  v. 
Smith,  2  Cal.  597,  56  Am.  Dec.  366. 

[b]  Where  the  assignee  of  a  mortgage  upon 
premises,  the  buildings  upon  which  were  de- 
stroyed by  fire,  agreed  to  waive  his  lien  in 
favor  of  one  who  had  agreed  to  advance 
mone^  to  rebuild,  but  no  agreement  was 
made  at  the  time  as  to  interest,  held,  that 
the  guaranty  of  the  assignee  extended  no 
further  than  the  contract  when  made,  and  as 
this  was  silent  as  to  interest,  that  a  higher 
rate  of  interest  than  the  law  allowed,  where 
the  rate  was  not  agreed  upon  by  the  parties, 
couid  not  be  allowed. — Godfrey  v.  Rogers,  3 
Cal.  101. 

[c]  More  than  legal  interest  cannot  be 
claimed,  except  under  a  written  agreement 
Crosby  v.  McDerraott,  7  Cal.  146;  Goldsmith 
V.  Sawyer,  46  Cal.  209;  Atherton  Fowler, 
46  Cal.  323;  HUl  y.  Eldred,  49  CaL  398. 

[d]  In  a  suit  in  equity  to  enforce  a  con- 
tract which  was  agreed  upon  and  drawn  up 
by  the  parties,  .but  not  signed,  it  is  not  error 
for  the  court  to  allow,  in  accounting,  the  in- 
terest stipulated  in  the  contract,  as  against 
the  plaintiff,  although  it  exceeds  the  rate 
which  the  law  allows  in  the  absence  of  an 
agreement  between  the  parties. — ^Hidden  v. 
Jordan,  28  Cal.  301. 

[e]  Parol  contract  for  interest  will  be  en- 
forced according  to  its  terms  when  plaintiff 
seeks  to  enforce  a  trust  in  lands  held  as  se- 
curity.—Hidden  V.  Jordan,  28  Cal.  316. 

[f]  A  court  of  eqnity  cannot  relieve  from 
an  agreement  to  pay  an  exorbitant  interest 
Hidden  v.  Jordan,  39  Cal.  64. 

[g]  When  one  of  two  partiee  having  mntiul 
tiansactiona  readers  an  aeeonnt  enrreat  te 
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tbe  other,  in  which  tfa«  nameB  of  botfa  appear, 
and  be  chargee  interest  at  a  apecified  rate  on 
both  aides  of  tbe  account,  it  is  a  contract  in 
writing  under  whicb  he  is  liable  for  intereat 
at  tbe  rate  charged  faimBelf  in  the  account. 
It  is  a  contract  5i  writing  bj  which  he  stip- 
ulates to  pay  such  rate  of  interest. — Prata- 
longo      Larco,  47  Cal.  378. 

[h]  Where  there  is  no  positire  law  to  con- 
trary, payment  of  interest  may  be  subject  of 
contract. — ^Auzerais  t.  Naglee.  74  Cal.  81.  15 
Pae.  371. 

[i]  Under  Statutes  of  1868,  page  553,  sec- 
tion 2  (Civ.  Code,  sec.  1918),  providing  that 
parties  may  agree  in  writing  for  any  rate  nf 
Interest  which  shall  be  allowed  antil  the  en- 
try of  judgment,  a  contract  that  advances 
shall  bear  interest  at  one  and  one-half  per 
cent  a  month,  payable  monthly,  is  valid,  and 
a  court  cannot  relieve  against  it. — Coleman 
Commina,  77  Cat.  548,  20  Pac  77,  80. 

[j]  Stipulation  that  "on  each  item  I  am 
to  have  one  per  cent  interest,"  means  one 
per  cent  per  annum,  under  Civil  Code,  section 
1916,  providing  that  where  a  contract  pre- 
scribes a  rate  of  interest,  "without  specify- 
ing the  period  of  time  by  which  such  rate  is 
to  be  ealculated,  it  is  to  be  deemed  an  annual 
rate. "— Sogers  t.  Jones,  98  Cal.  80,  28  Pae. 
97,  488. 

[k]  In  this  state  parties  may  agree  in  any 
contract  in  writing  for  the  payment  of  any 
rate  of  interest,  and  it  must  be  allowed,  ac- 
cording to  tbe  terms  of  the  agreement,  until 
tbe  entry  of  judgment,  and  courts  of  equity 
are  as  much  bound  by  the  laws  of  the  land 
aa  courts  of  law. — ^Boyee  t.  Fiak,  110  Cal. 
107,  42  Pac.  473. 

[1]  Bate  of  interest  may  be  fixed  by  parties 
without  limit.— Yndart  v.  Den,  116  Gal.  546, 
58  Am.  St.  Bep.  200,  48  Pac.  618. 

Fob  Autrouubs  nou  Other  States: 

See  29  Cent.  Dig.,  eols.  123-126,  8§  68, 
69. 


5  34.   Ooasideratlon  for  Contract  to  Fsy 

Hlgtaar  Bata.  . 

[a]  Tbe  indebtedness,  being  only  for  tbe 
principal  and  legal  interest,  is  not  sufficient 
to  support  a  contract  to  pay  a  greater  amount 
than  was  due.  It  is  a  voluntary  undertaking 
and  cannot  be  enforced. — Adams  t.  Hastings, 

6  Cal.  126,  65  Am.  Dee.  496. 

[b]  But  a  contract  to  pay  in  future  a 
greater  than  legal  interest  on  an  existing  in- 
debtedness is  binding,  tbe  forbearance  of  the 
creditor  being  a  sufficient  eonsideratiop. — 
Adama  t,  Hastinga,  6  CaL  126,  65  Am.  Dec. 
496. 


§  35.  Implied  OontractB. 

[a]  Tbe  fact  that  the  first  adranee  of  money 
made  by  an  agent  was  made  by  express  agree- 
ment to  bear  more  than  legal  interest  raises 
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legal  rate  of  interest  on  mooeya  due. — Casey 
T.  Oibbone,  186  Cal.  368,  68  Pae.  1032. 

Fob  Authorities  teou  Othib  States: 

Agreement  to  pay  a  higher  rate  of  inter- 
est after  maturity  or  after  a  date  spe- 
cified: 63  Am.  Dee.  438,  note. 

When  interest  continues  at  conventional 
rate  after  maturity:  47  Am.  Bep.  70, 
note. 

Frorisions  for  increase  after  maturity: 
53  Am.  £ep.  21,  note. 

When  recoverable  after  maturity  of  con- 
tract though  not  expressly  stipulated 
for:  34  Am.  Bep.  253,  note. 

When  due  after  maturity  at  conventional 
rate:  30  Am.  Bep.  47,  note,  See,  also, 
29  Cent  Dig.,  cols.  138-142,  SS  77*  78. 

I  88.  Bate  OB  Jvdgnumts. 

[a]  Where  judgment  has  been  entered  on 
a  note  bearing  interest  greater  than  legal 
rate,  the  interest  should  be  made  part  of  the 
judgment,  and  the  entire  judgment  bear  the 
agreed  rate  of  interest. — Emeric  v.  Tarns, 
6  CaL  156. 

J|b]  Where,  "on  a  verdict  for  the  full  sura 
aimed,  with  interest  and  costs,"  judgment 
is  entered  for  a  sum  equal  to  the  principal, 
with  interest  at  ten  per  cent  per  annum  from 
the  time  the  money  was  due,  the  judgment 
itself  to  draw  like  interest  until  paid,  it  ia 
error. — Macoleta  v.  Packard,  14  Cal.  178. 

[c]  Under  act  of  1868,  regulating  interest, 
all  judgments  for  the  recovery  of  money  bear 
interest  at  the  rate  of  seven  per  cent  from 
the  time  the  money  became  due  thereon,  un- 
less the  judgment  specifies  a  lower  rate  of 
interest.— Randolph  v.  Bayne,  44  Cal.  366. 

[d]  If  a  judgment  be  rendered  in  an  action 
brought  by  one  partner  against  hia  copartners, 
dissolving  the  partnership,  and  directing  a 
sale  to  be  made  of  the  partnership  property 
and  a  division  of  the  proceeds — first,  to  the 
payment  of  costs;  second,  to  the  payment  of 
an  amount  found  due  to  the  plaintiff  from 
the  partnership;  and  the  balance  to  be  dis- 
tributed among  the  partners, — the  sheriff,  in 
making  the  distribution,  must  pay  legal  in- 
terest on  the  amount  found  due  to  the  plain- 
tiff. Such  judgment  is  a  "final  money  judg- 
ment," within  Act  of  March  30,  18138,  regu- 
lating interest. — Clark  t.  Dunnam,  46  Cal. 
204. 

[e]  Under  Statutes  of  1868,  judgments  can- 
not be  made  to  draw  interest  at  a  greater 
rate  than  seven  per  cent  per  annum. — 'Hill  t. 
Eldred,  49  CaL  398. 

[f  ]  Where  a  Judgment  rendered  in  another 
itate  provides  that  a  part  of  the  amount 
shall  bear  interest  at  seven  per  cent,  but  is 
silent  as  to  the  balance,  and  without  such 
restriction  the  whole  amount  would  b&ve 
borne  ten  per  cent,  in  an  action  in  California 
on  such  judgment  it  is  not  harmful  error  to 
allow  iuterest  at  seven  per  cent  on  the  whola 


amount  of  the  judgment. — Stewart  t.  Spanld- 
ing,  72  CaL  264,  13  Pae.  661. 

[g]  As  against  a  joint  maker  of  a  note, 
who  was  in  reality  a  surety  for  his  comaker, 
the  note  did  not  cease  to  draw  the  stipulated 
interest  on  the  rendition  of  a  judgment 
against  such  comaker. — Chafoin  t.  Bich,  92 
Cal.  471,  28  Pae.  488. 

[h3  The  proTisions  of  the  county  gOTemment 
act  relate  to  interest  on  county  warrants,  and 
have  no  application  to  the  rate  of  interest  on 

i'udgments  arainst  a  county. — Columbia  Sas. 
tank  V.  Los  Angeles  County,  137  CaL  467,  70 
Pac.  308. 

Fob  Authobities  pboh  Otheb  States: 

See  29  Cent.  Dig.,  eols.  143-151,  §|  79-82. 


m.  TIME  AND  OOUPUTATIOK. 

TIME  FOR   WHICH  INTEREST   RUNS,   |  89. 

CREATION  OR  ACCRUAL  OF  DEBT,  |  40. 

DEMAND  FOR  PAYMENT  OF  PRINCIPAL  AND 
REFUSAL.  I  41. 

OOMUENOEMENT  OF  ACTION— CLAIMS  FOB 
WAGES  OB  MATERIAL,  1  42. 

SUSPENSION— IM  GEI4ERAL.   S  48. 

  TENDER  OF  PRINCIPAL,  |  44. 

  TENDER  PENDING  APPEAL.  |  45. 

  EFFECT  OF  AFFIRMANCE  OE  MODIFICA- 
TION OF  JUDGMENT,  1  46. 

MODE  OF  COMPUTATION— DEALINGS  OP  PAR- 
TIES. I  47. 

COMPOUND  INTEBBST  OB  AlfNUAL  AND  OTHER 
RESTS,  I  48. 

  DOUBLE  COMPOUKD  INTEREST,  |  49. 

APPUOATIOH  OF  FASTIAL  PATMENT8,  |  SO 


§  39.   Time  for  Which  Interest  Bnu. 

[a]  Interest  cannot  be  computed  on  a  judg- 
ment for  time  preceding  its  date,  though 
omitted  in  the  calculation  of  the  judgment 
Bibend  t.  Liverpool  etc.  Ins.  Co.,  ^  CaL  78. 

[b]  In  the  absence  of  an  expressed  contract 
the  law  only  awards  interest  upon  money 
from  the  time  it  falls  due. — City  of  Los  An- 
geles T.  City  Bank,  100  Cal.  18,  34  Pac.  510. 

[e]  A  vendor  of  goods  is  entitled  to  inter- 
est from  the  time  of  filing  his  complaint,  in 
an  action  for  the  price,  in  the  absence  of  an 
agreement  to  pay  the  account  at  a  specified 
date.— Lane  t.  Turner,  114  CaL  396,  46  Pac 
290. 

[d}  Debt  discharged  by  bankruptcy,  insol- 
vency or  limitations  bears  Interest  only  from 
date  of  new  promise. — ^Lambert  t,  Scbmalz, 

118  Cal.  38,  50  Pac.  13. 

[e]  Interest  on  respective  payments  under  a 
building  contract  should  be  allowed  from  the 
time  they  are  due. — Kjiowlea  v.  Baldwin,  125 
Cal.  224,  57  Fac.  988. 

[f]  The  provisions  of  section  1035  of  the 
Code  of  Civil  Procedure,  requiring  the  clerk 
to  include  in  the  judgment  entered  o]^  by 
him  any  intexeat  en  the  verdict  or  deo^ 
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of  tlie  court  from  tlia  time  it  was  rendered 
or  made,  create  a  right  to  roeh  intereat  in 
tlie  part7  in  whole  favor  the  decision  wae- 
made,  of  which  he  ie  not  to  be  deprived 
merely  becanse  the  court  formulates  the 
jndgmmt  to  be  entered  by  the  clerk,  instead 
of  leaving  it  to  the  action  of  the  clerk  alone. 
Banihart  v.  Edwards,  128  CaL  572,  61  Pac 
17«. 

[g]  In  an  aetion  to  foreelose  a  mortgage, 
a  correction  of  the  findings  and  judgment 
made  by  direction  of  the  aupreme  eonrt,  by 
deducting  certain  itema  from  the  amount 
foQDd  due,  ia  not  a  new  "deeiaion"  of  the 
BDperior  court  upon  the  isauea;  but  the  cor- 
rected flndinga  and  judgment  entered  there- 
upon would  relate  to  the  time  when  the  find- 
ings were  originally  filed,  for  the  purpose  of 
the  computation  of  intereat  upon  the  "de- 
ciaion  of  the  court  from  the  time  it  was  ren- 
dered or  made,"  aa  provided  for  in  aection 
1035  of  the  Code  of  Civil  Procedure,  and  the 
allowance  of  intereat  on  the  corrected  amount 
only  from  the  date  of  the  correction  ia  erron- 
eous.—Bamhart  V.  Edwards,  128  Cal.  672,  01 
Pac.  176.  . 

[h]  Where  grapes  sold  by  plaintiff  to  de- 
fendant were  to  be  paid  for  one  year  from 
the  day  of  average  delivery,  plaintiff  was  en- 
titled to  interest  on  the  amount  due  for  the 
grapes  after  the  year  from  the  day  of  average 
delivery,  under  Civil  Code,  aection  3287,  de- 
claring that  everyone  entitled  to  recover 
damages  capable  of  being  made  certain  by 
calculation,  having  the  right  to  recover  on  a  , 

(particular  day,  shall  be  entitled  to  interest  on 
his  damages  from  that  day.  .Judgment 
(1898)  52  Pac.  1132,  affirmed.— Eyland  v, 
Heney,  130  CaL  426,  62  Pac.  616. 

[i]  Where  a  clerk  neglected  to  enter  judg- 
ment for  nearly  two  years  after  its  rendition, 
he  should  then  have  entered  the  judgment  as 
of  the  time  of  its  rendition  for  the  amount 
due  at  the  commencement  of  the  aetion,  with 
interest  to  the  date  of  the  entry. — Cutting 
Fruit  Packing  Co.  v.  Canty,  141  Cal.  692,  75 

Pae.  564. 

[i]  Account  stated  bears  interest  from  its 
date. — De  La  Cueata  t.  Montgomery,  144  Gal. 

145,  77  Pac.  887. 

[k]  In  an  action  to  recover  money  given 
under  an  agreement  that  the  person  who  re- 
ceived it  wonld  do  certain  things,  where  such 
person  has  refused  to  perform  his  agreement 
he  is  chargeable  with  intereat  on  the  mm 
received  from  the  time  of  aueh  refusal. — ^Link 
V.  Jarvis,  33  Pae.  206. 

[1]  Defendant,  after  having  agreed  in  con- 
sideration of  the  reaciasion  of  a  contract,  to 
repay  plaintiff  all  moneys  received  thereun- 
der, refused  to  do  so.  Held,  that  he  was 
liable  for  intereat  on  the  money  received  from 
the  date  of  the  later  agreement. — Haines  T. 
BtUweU,  40  Pao.  332. 

[ml  In  an  action  on  an  open  account  for 
gooam  sold  and  services  rendered,  plaintiff 
h«ld  entitled  te  reeovar  interest  only  from  the 


date  on  which  the  balance  due  was  ascer- 
tained, under  Civil  Code,  section  1917. — £r- 
ickson  V.  Stockton  etc  B.  Go.  (CaL  Bnp.),  82 
Pae.  961. 

Fob  AuTHORinxs  rok  Othke  States: 

Bee  20  Cent.  Dig.,  cols.  152-164,  Sg  83-89. 

S  40.  Creation  or  Accrual  of  Debt. 

[a]  In  an  action  upon  quantum  meruit,  the 
court  found  that  on  a  specified  day  a  certain 
sum  was  due.  Held,  that  plaintiff  was  en- 
titled to  interest  from  that  day. — Mix  v.  Mil- 
ler, 57  Cal.  356. 

fb]  Where  defendant  agreed  to  do  work 
within  a  reasonable  time,  he  became  liable  for 
intereat  on  the  amount  .forfeited  by  his 
breach  of  contract  from  the  time  that  the 
amount  of  the  forfeiture  became  due. — ^Love 
V.  Mabury,  59  Cal.  484. 

[c]  Where  the  insurer,  in  a  policy  reciting 
that  it  would  pay  to  the  insured 'e  representa- 
tives a  stated  sum  on  satisfactory  proof  of 
the  insured 'a  death,  denied  any  liability  on 
the  ground  that  the  inaured  was  not  dead,  in- 
terest did  not  accrue  on  the  aum  atated  in 
the  policy  until. proofs  of  death  were  made. 
Bogers  v.  Manhattan  Life  Ins.  Co.,  138  CaL 
285,  71  Pae.  348. 

Fob  AuTHORinxs  raou  Other  States: 

See  29  Cent.  Dig.,  cols.  163-168,  §  98. 

§  41.  Demand  for  Payment  of  Principal  and 

Befusal. 

[a]  When  a  bailee  disclaims  his  relation  to 
the  bailor,  he  eannot  claim  the  right  to  re- 
quire a  demand  for  the  money  before  interest 
is  charged  against  him. — ^Diekinson  v.  Owen, 
11  Cal.  71. 

[b]  Interest  can  only  be  allowed  upon  a 
special  deposit  from  the  date  of  a  wrongful 
refusal  or  failure  to  pay  the  same  upon  de- 
mand.— Anderson  v.  Pacific  Bank,  112  Cal. 
598,  53  Am.  St.  Bep.  228,  44  Pae.  1068. 

[e]  In  an  action  by  a  bidder  at  a  sale  by 
executors  of  decedent's  land  to  recover  his 
deposit  on  the  ground  of  the  invalidity  of 
tne  aale,  interest  should  not  be  allowed  prior 
to  the  demand  for  return  of  the  deposit. — 
Hellman  v.  Merz,  112  CaL  661,  44  Pae.  1079. 

[d]  Intereat  on  money  deposited  as  aecurity 
ia  not  recoverable  from  the  date  of  the  de- 
posit, but  can  be  allowed  only  on  such  sum 
as  plaintiff  may  be  entitled  to  recover  after 
the  refusal  of  a  lawful  demand  for  its 
payment. — ^Barrere  v.  Somps,  113  CaL  97,  45 
Pac.  177. 

[e]  Where  defendant  was  not  entitled  to 
retain  the  money  in  suit  after  plidntiff's  de* 
mand  therefor,  he  is  liable  for  interest  from 
the  date  ef  demand. — Buttner  v.  Smith,  86 
Pae.  652. 
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Fob  AuTBMmn  tsoh  Otbxb  States: 

See  29  Cent.  Dig.,  eoli.  170-183,  81  99- 
105. 


I  42.  Oramuoeamflatt  9t  Aetton— OUImB  for 
Wages  oz  Ustoilsls. 

[a]  In  an  action  to  recover  wages,  interest 
can  enlj  be  recovered  from  tbe  time  of  filing 
the  complaint.— MeFadden  v.  Crawford,  39 
CaL  062. 

[b]  The  claim  of  one  who  has  furnished 
materials  from  time  to  time  as  needed,  and 
received  payments  on  aeeonnt,  is  not  unliqui- 
dated, bat  his  right  to  recover  becomes  vested 
at  the  commencement  of  faia  action  to  fore- 
close bis  lies,  and  he  is  entitled  to  interest 
thereon  from  that  date. — ^Pacific  Mat.  Life 
Ins.  Co.  V.  Fiaber,  106  Cal.  224,  39  Fae.  758. 

Fn  AuTHOUTRS  nou  Othsb  States: 

See  29  Cent.  Dig.,  cols.  183-190,  St  106- 


S  43.  Stupenslon — ^In  OeneraL 

[a]  One  who  is  entitled  to  certain  fixed 
damnges,  the  right  to  recover  which  is  vested 
in  him  on  a  particular  daj,  is  entitled  to  in- 
terest thereon  from  that  day,  except  during 
such  time  as  the  debtor  is  prevented  by  law 
or  hj  the  creditor's  act  from  paying  tbe 
debt.  (Civil  Code,  sec.  3287.)— Martm  t. 
Ede,  103  Cal.  157,  37  Pac.  109. 

Fob  AuTHOEims  nun  Othes  States: 

See  20  Cent.  Dig.,  cols.  191-223,  ||  118- 
128. 

S  44.   —  Tender  of  Principal. 

[a]  Tender  of  less  than  tbe  whole  amount 
of  principal  and  interest  due  will  not  stop 
interest. — Hidden  v.  Jordan,  28  Cal.  307. 

[b]  A  tender  of  the  principal  sum  due,  with 
the  stipulated  interest  up  to  the  time  of  the 
tender,  puts  a  stop  to  tbe  accruing  of  interest 
from  the  date  of  tbe  tender. — Patterson  v. 
Sharp,  41  CaL  133. 

[e]  Tender,  if  kept  good,  atopa  interest* 
Hidden  t.  Jordan,  89  CaL  61. 

[d]  After  a  tender  bj  a  judgment  debtor, 
pending  an  appeal  by  a  judgment  creditor  of 
the  amount  of  the  judgment,  and  an  affirm- 
ance by  the  appellate  court,  and  sending  of 
a  remittitur  to  tbe  trial  court,  it  is  proper 
for  the  judgment  debtor  to  pay  tbe  aaonnt 
of  the  judgment  and  intereat  thereon  to 
time  of  tender  into  coart,  and  demand  a  sat- 
isfaction of  the  judgment,  and  it  thereupon 
becomes  the  duty  of  the  trial  court  to  deter- 
mine the  amount  necessary  to  satisfy  the 
judgment.— Ferrea  Tnbbf,  126  CaL  687,  S8 
Pac.  308. 

[e]  Where  a  jadgment  debtor  has  made  a 
tender  to  tbe  jadgment  creditor  ef  the  amount 


of  the  judgment,  which  baa  been  refoaed  hj 
tbe  latter,  it  is  not  necessary  for  the  debtor 
to  deposit  tbe  money  in  court  in  order  to  stop 
the  running  of  interest,  as  such  proceeding  is 
only  necessary  where  it  is  desired  to  eztin- 
ffnish  the  original  obligation. — ^Ferzsa  T. 
Tabbs,  ISS  CaL  687,  68  Pac.  308. 

S  46.  -~—  Tsndsc  PflBdliig  i^pesL 

[a]  It  is  not  neeessary  for  a  jadgmeit 
debtor  who  wishes  to  make  a  tender  to  tki 
jadgment  creditor  of  the  amount  of  a  judg- 
ment, after  appeal  by  tbe  latter,  in  order  to 
secure  the  benefit  of  such  tender,  to  apply  t9 
the  appellate  court  for  leave  to  do  so,  as  sack 
tender  is  extrajudicial. — ^Ferrea  t.  Tubbs,  125 
Cal.  687,  58  Pac.  308. 

[b]  A  tender  by  a  judgment  debtor  to  the 
judgment  creditor  of  the  amount  of  tbe  judg- 
ment, made  after  the  filing  of  a  cost  bond 
and  appeal  by  the  latter,  operates  to  stop  the 
running  of  interest  on  the  judgment  from  the 
time  of  the  tender,  where  the  judgment  ij 
affirmed  on  appeal. — ^Ferrea  t.  lubbs,  125  CaL 
687,  68  Pac  308. 

§  46.   Effect  of  Afflimaaes  or  Hodfl* 

cation  of  Jadgment. 

[a]  Where  a  jadgment  is  modified  on  .ap- 
peal, but  not  in  a  manner  to  disturb  its 
amount  as  found  in  the  court  below,  it  win 
bear  interest  from  tbe  date  of  its  rendition 
in  the  court  bdow. — Dongberty  v.  Miller,  38 
Cal.  548. 

[b]  tTpon  an  appeal  by  the  plaintiff  from  a 
judgment  of  foreclosure,  the  judgment  was  re- 
versed, and  tbe  eanae  remanded,  with  diree- 
tiona  to  enter  judgment  for  a  larger  amount 
Held,  that  the  plaintiff  was  entitled  to  in- 
terest ap  to  the  date  of  the  entry  of  tb« 
judgment  upon  the  remittitur. — ^Beekmaa  i. 
Skaggs,  61  Cal.  362. 

[e]  Interest  on  a  judgment  is  not  suspended 
by  appeal,  writ  of  error,  or  certiorari,  whew 
there  is  an  affirmance.— -Columbia  Sav.  Bank 
T.  Loa  Angeles  County,  137  Cal.  467,  70  Fu. 
308. 

[d]  Findings  of  fact  were  filed  and  jadg- 
ment was  entered  thereon,  and  afterward  par- 
suant  to  the  direction  of  tbe  supreme  ronrt. 
tbe  findings  were  corrected  by  reducing  th« 
amount  of  the  recovery,  and  a  new  jadgment 
was  entered  for  the  correct  principal  sum. 
with  interest  from  dato.  Held,  that  under 
Code  of  Civil  Procedure,  section  1035,  requir- 
ing the  clerk  to  include  in  th«  judgment  en- 
tered up  by  him  any  interest  on  the  "de- 
eiaion"  from  the  time  it  was  made,  that 
plaintiff  waa  entitled  to  interest  from  the 
time  the  original  flndlnga  were  filed.— Utera- 
bart  v.  Edwarda,  67  Pac.  1004. 

8  47.  Hods  of  OonpntaUon— Dealings  sf 
Parties. 

[a]  When  the  dealings  of  th«  parties  ex- 
tended throB|^  a  pariod  of  mre  thaa  t«s 
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§  49.   Doalile  Componnd  Interest, 

[a]  Where  defendant,  in  California,  exe- 
cuted her  promissory  notes  payable  in  thirty 
days,  with  interest  thereon  at  the  rate  of 
four  per  cent  a  month,  interest  to  be  paid 
monthly  in  advance,  and,  if  not  so  paid,  to 
become  a  part  of  the  principal,  and  bear 
thereafter  the  same  rate  of  interest,  com- 
pounding monthly  in  advance,  the  court  may 
properly,  in  calculating  the  interest  due  to 
plaintiff,  allow  interest  on  compound  interest, 
or  "interest  os  interest  on  interest." — ^Fiak 
Lee,  12  Pac.  255. 

§  SO.  Applicatloii  of  Partial  Payments. 

[a]  In  applying  payments,  the  interest  due 
is  first  to  be  satisfied,  and  the  balance  of  the 
payment  is  to  be  applied  to  diminish  the  prin- 
cipal. If  the  payment  falls  short  of  the  in- 
terest due,  the  balance  of  interest  is  not  to 
be  added  to  the  principal,  but  to  be  set  apart, 
and  to  be  extinguished  by  the  next  payment, 
if  sufficient. — ^Backus  r.  Minor,  3  Cal.  231; 
Den's  Estate,  In  re,  35  Cal.  692. 

[b]  In  an  accounting  interest  should  not  be 
computed  on  the  entire  indebtedness  of  ono 

Sarty  to  a  date  after  a  part  had  been  paid.— 
[oas  T.  OdeU,  141  Cal.  335,  74  Pao.  999. 

Fob  AuTHOBinxs  tboh  Othee  States  : 

See  29  Cent.  Dig.,  cols.  230-235,  SS  132, 
183. 

IV.  BEOOVEBT. 

BIOBT  TO  BBINO  SEPARATE  ACTION  FOB  ItT* 

TEBB8T,  I  SI. 
LIMITATION  OF  AOTIOH,  f  52. 
PLEADING,  S  58. 
STIDENOK,  I  54. 


9  01.  Bight  to  BxUiff  Sepanto  Aettoi  fot 
Interest. 

[a|  When  interest  is  not  specially  contracted 
for  it  is  but  an  incident  of  the  contract  or  ob- 
ligation upon  which  it  depends,  and  cannot 
be  recovered  in  a  separate  action  after  pay- 
ment of  th«  principal. — City  of  Los  Angeles 
V.  City  Bank,  100  Cal.  18,  34  Pac  SIO. 

Fm  AiirBOBrma  raoM  Othsb  States: 

See  29  Cent.  Dig.,  cola.  848-254,  |  14b.  ■ 

I  62.  limltatloii  of  Acttons. 

[a]  Interest  coupons  on  municipal  bonds  aro 
not  barred  by  limitation  nntil  the  bonds  are 
barred.— Meyer  v.  Porter,  65  Cal.  67,  2  Pae. 
884;  Boeding  t.  Porter,  S  Pae.  888;  Hana- 
meister  v.  Porte^  2  Pae.  888;  Hansmetster  t. 
Porter,  3  Pae.  183. 

Fob  AvTHOBiTiEa  fkoh  Otheb  States: 

See  29  Cent.  Dig.,  ools.  254-256,  i  145. 

S  63.  Pleading. 

[a]  Where  the  complaint  prayed  judgment 
for  a  certain  amount  then  alleged  to  be  doe. 
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u  principal  and  interest  of  the  note  sued  on, 
and  that  the  judgment  bear  interest  at  a  eer* 
tain  rate,  and  judgment  by  default  was  sub- 
sequently  rendered  for  the  amount,  with  in- 
terest from  the  date  of  filing  the  complaint, 
held,  that  the  judgment  was  erroneous,  in 
awarding  interest  from  the  date  of  filing  the 
complaint  instead  of  the  date  of  its  entry.— 
Gage  V.  Bogen,  80  Cal.  91. 

[b]  If  the  prayer  for  judgment  aiks  for 
interest  to  accrue  after  the  eomplaint  is  filed, 
but  neither  the  prayer  nor  the  summons  men- 
tion the  rate  of  interest,  the  clerk  should 
nnter  judgment  for  interest  at  the  legal  rate. 
Lamping  v.  Hyatt,  27  Cal  99. 

[o]  In  an  action  ■  on  an  insurance  policy, 
the  court  may  allow  interest  on  the  value  of 

the  property  lost  from  the  date  of  filing 
the  complaint  till  the  verdict,  although  the 
whole  amount  thus  made  up  exceeds  the  sum 
demanded  in  the  complaint. — Cassaeia  T. 
Phoenix  Ins.  Co.,  28  Cal.  628. 

[d]  When  there  is  a  trial  of  an  action  on 
•  a  contract  for  the  payment  of  a  sum  of 

money,  the  court  may  render  judgment  for 
the  face  of  the  note  and  interest,  and  havt 
the  judgment  draw  interest  at  the  same  rata 
as  the  principal  of  the  note,  though  the  com- 
plaint does  not  ask  for  any  interest. — Lane 
T.  Qluckaof,  28  CaL  288,  87  Am.  Deo.  121. 

[e]  A  judgment  which  is  rendered  by  de- 
fault in  an  action  on  a  note  bearing  more 
than  ten  per  cent  interest  should  not  bear 
interest  at  the  same  rate  as  the  note,  where 
the  complaint  does  not  ask  it. — Gautier  t. 

,  EngUsfa,  29  Cal.  186. 

[f]  An  agreed  rate  of  interest  which  ter- 
minates with  the  dissolution  of  a  joint  ven- 
ture cannot  be  thereafter  charged  on  bal- 
ances which  become  due  the  plaintiff  in  lien 
of  profits  realized  by  the  defendant  from  th« 
investment  of  the  plaintiff's  share  of  the 
proceeds,  in  the  absence  of  an  original  or 
supplemental  pleading  making  such  a  case 
against  him  aa  trustee,  and  finding  within 
the  issues  that  profits  were  made  equal  to  the 
interest  allowed.— Palkner  v.  Hen^,  80  CaL 
836,  22  Pac.  401. 

FOB  AUTHORinSS  FBOIC  OTHEB  STATES : 

See  29  Cent.  Dig,,  eols.  256-265,  ||  149- 
154. 

I  54.  Evidence. 

[a]  The  legal  rate  of  interest  in  other  states, 
or  the  fact  that  the  judgments  of  other  states, 
bear  any  rate  of  interest,  are  matters  to  be 
proven,  and  cannot  be  judicii^y  noticed.— 
Cavender  v.  Ghiild,  4  Gal.  250. 

Fob  AVTHOKmEs  nou  Otbeb  States  i 
See  29  Cent.  Dig.,  eoli.  265-268,  155. 

INTESEST-BEARINa  COUPONS. 

■••  Bonds,  i  80. 


INTEKESTED  PABHES. 
OoadaslvsBsss  of  Indgmeat  ea.   See  Jedftf,  | 

4«B. 

As  pr»par  pUlntUfi.   See  Parties,  I  1. 

HeceisitT  (or  Jotnilar  of  InUiMtod  ^**Tr1'"*'  Sm 

Putlei,  II  10,  17. 
As  wltassses.   See  Witnesses,  XZ,  B. 


INTERFERENOE  WITH  BUSINE88. 

Bi^t  to  enjola.   See  XaJaaeUon.  ||  S7,  6«. 


INTERFERENCE  WITH  JUSTICE. 

See  Obstroetlag  Josttce,  I  1. 

INTERLINEATIONS. 

In  orlBilaal  pleading.   See  Indietmeat  end  Xaf  one- 
UOD,  I  »6. 

INTERLO0UTOE7  INJUNCTION. 

See  fnlancMBn,  XT. 


INTERLOOUTORT  ORDERS. 

AppesUbUtty  of.    See  Apposl  and  Error,  |  87. 
mm  eoastltates  nnappwlabU  interlocutory  order. 

See  Apptel  end  Ener,  ||  89-99. 
BevlowsUe  on  appeal  from  final  JudgmtnL  8m 

Appeal  and  Bxror,  ||  101-106. 
Time  to  appeal  from.    See  Appesl  sad  Bizor,  1 471. 
As  part  ef  teoozd  en  appeaL   See  Appeal  aad  Bnw 

I  631. 

PreiampUoBS  on  appeal  In  telatloa  to.   See  ArwI 

Mid  Error,  |  113B. 
Blgbt  to  appeal  from.  In  erlmlasl  cases.    Soe  Orfs- 

intl  Lew,  |  «1B. 
Za  action  to  dissolve  txm.   See  PartnersUp,  I  136. 


INTERMEDIATE  COURTS. 

Berlew  ef  orders  ef  saperlec  eoart  on  appeal 

certiorari.    See  Oortlorarl,  |  83. 
OonclBsLTeaeas  ef  JudgBunt  ef.   See  Jadgaeat.  I 

464. 

INTERMEDIATE  ORDERS. 

See  Dttexloflatory  Oxdess. 


INTERMENT. 

See  Oemeteriss; 
BlgM  to  dlspesttteM  ef  dead  tediea.   See  Dtsd 

Bodies.  I  8. 
Baxlal  penults.   See  HesBh,  I  11. 


INTERMIXTURE  OF  GOODS. 
See  Oeafnslea  of  Goods. 

INTERNAL  IMPROVEMENTS. 

ChaatB  ef  land  to  stoto  for.   See  PubUc  Lsadfc  < 
89. 
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1  ^mti  or  Otlim  FzoceH. 

i«  itamp  is  required  on  papen 
lal  from  a  justice 's  to  a  eonntf 
e  aet  of  Congress  wMch  pro- 
8  upon  "writs  or  other  proceaa 
.  jostiee'f  eonrts." — ^People  t. 
L  689. 

n  Wrltinga. 

MdoB  in  writing  of  a  balanea 
,eeonnting,  not  signed  by  tho 
not  a  proMiesorj  note,  and 
>  nnder  the  provisions  of  the 
^onea  t.  Jones,  38  Cal.  584. 

:s  FBOM  Other  States: 
writings  which  do  not  comply 
■  concerning:  64  Am,  St.  Bep. 
.   See,  also,  29  Cent.  Dig.,  cols. 
SI  39-44. 

)ct  of  Omission. 

of  internal  revenne  stamp  can- 
as  a  defease  in  a  state  court.— 
n,  40  Cal.  240,  6  Am.  Bep.  617. 

that  the  record  of  a  deed  ex- 
does  not  show  that  any  United 
■tamps  were  placed  thereon 
r  such  record  incompetent  evi- 
t  V.  Morris,  37  Pae.  929. 

lont  of  D^nty  Collector. 

lollector  of  internal  revenne 
nted  by  writing. — ^Tidball 
611. 

IS  raou  Otheb  States: 

nt.  Dig.,  coll.  339-341,  §§  48, 


B  for  Vlolfttlon  of  Serenne 

olsUoB  of  latsnul  zmnos  laws. 

iltnres,  |  a. 

)  of  goods  for  violation  of  in- 
laws attaches  at  moment  of 
offense. — ^Krieas      Faron,  118 
c.  388. 

E8  raou  Othek  States: 

It.  Dig.,  cola.  436-465,  §§  117- 


lONAL  KXTRADITION. 

EztnuUtlon,  ||  8-10. 

INATIONAL  LAW. 

istomaiy  law  VMOsalsed  liy  elvll- 
xagolatbut  tkalr  motaal  lelatlou 
tan  paxtlcila^  In  ttee  of  pwos; 
dplss,  and  rales;  saA  Us  ap^- 

lANOE    OF    SOVEBEIGNTT  ON 
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  LAWS  BEODLATING  IMMIGRATION.    |  2. 

EPPECT  OP  CHANGE  OP  SOVEREIGNTY  ON 
CIVIL  AND  PBOPERTT  RIGHTS  OF  CON- 
QUERED PEOPLE,  I  8. 

POLITICAL  CHABACTEB  OP  LAWS  BE6ULAT- 
INO  ALIENS  AND  ESCHEATS,  t  4. 

POLICY  OF  FEDERAL  OOTEBNUENT  TOWARD 
IMMIGRATION,  i  S. 

8m^  iIh,  OvmBM  Lsv;  HantnUty  ^m;  SUtatH; 
Wu. 

f  1.  Effect  of  Oluuigo  of  Sorenlgii^  on 
LawB  of  Oonqnerod  Tonltoxy. 

[a]  Ab  geaeral  rale,  laws  of  eonqaered  or 
ceded  territory  remain  in  force  nntif  changed 
by  the  new  sovereign.  But  a  strict  applica- 
tion of  this  rule  would,  in  many  cases,  t>e  un- 
just; and  the  Mexican  laws  on  the  subjects  of 
usury  and  implied  warranty  in  the  sale  of 
land,  may  be  deemed  to  have  been  abrogated 
by  the  customs  and  usage  of  American  immi- 
grants before  any  formal  act  of  legislation 
abolishing  those  laws.— Fowler  r.  Smitli,  2 
Cal.  89. 

Fen  AuTHOUTiis  nou  Othki  States: 

See  2ft  Cent.  Dig.,  eols.  488,  489,  |  9. 

I  2.    Laws  Begnlatiiig  Immigration. 

[a]  Laws  regulating  the  immigration  of 
forei^ers  and  aliens,  and  placing  them  under 
peculiar  diBabilities  on  account  of  some  sup- 
posed inconvenience  which  may  result  to  the 
state,  are  political  in  their  nature,  so  that, 
on  the  annexation  to  the  United  States  of  ter- 
ritory which  was  formerly  subject  to  an  alien 
power,  these  laws  change  with  the  change  of 
governments. — ^People  t.  Folsom,  S  Cal.  373, 

{  3.  Effect  of  Oliange  of  Borerolgn^  on 
dvU  and  Pn^rty  Bights  of  Oonqnered 

People. 

[a]  By  the  law  of  nations,  independent  of 
treaty  stipulations,  the  inhabitants  of  ceded 
territory  retain  all  rights  of  property;  and, 
by  the  Btipulations  of  the  treaty  of  Guadalupe 
Hidalgo,  those  citizens  of  the  Mexican  re- 
public in  the  territories  ceded  who  elected  to 
become  citizens  of  the  United  States  are 
protected  in  the  enjoyment  of  their  property. 
Ferris  t.  Coover,  Ferris  t.  Chapman,  10  Cal. 
589. 

[b]  By  the  law  of  nations,  Independent  of 
treaty  stipulations,  the  cession  of  territory 
from  one  government  to  another  does  not  im- 
pair the  rights  of  the  inhabitantn  to  their 
property.  They  retain  all  such  rights,  and 
are  entitled  to  protection  in  them  to  the  same 
extent  as  under  the  former  government. 
Public  property  and  tlie  sovereignty  over  tie 
territory  are  only  considered  as  passing  by 
the  cession, — Teschemacher  t.  Thompson,  18 
Cal.  11,  79  Am.  Dec.  151. 

iel  Under  international  law,  the  acquisition 
California  by  the  United  States  did  not 
affect  the  property  rigbU  of  the  inhabitants. 
Leese  v.  Clark,  20  Cal.  387. 

[d]  Whether  title  which  passed  by  Mexican 
grant  be  regarded  as  perfect  or  imperfect  it 


constituted  property;  and,  as  sncli,  the  obliga- 
tion to  protect  it  was  cast  upon  the  United 
States,  upon  the  cession  of  the  country,  botb 
by  the  law  of  nations  and  the  stipolatioas  ol 
the  treaty.— Leese  v,  Clark,  20  CaL  387. 

[e]  By  law  of  nations  private  rights  are 
sacred  and  inviolable,  and  when  land  is  ceded, 
new  government  must  protect  and  maintain 
them.— Thompson  v.  Doaksum,  68  CaL  596,  U 
Pac.  169. 


{  4.  Politleal  Character  of  Lawi  Begolatlii 
Aliens  and  Escheats. 

[a]  Laws  regulating  the  admission  of  fot- 
eigners  and  atienB,  and  placing  them  ander 
peculiar  disabilities,  and  especially  tboM 
relative  to  eacheatB,  are  political  in  their  cbat- 
acter. — People  ex  rel.  Attorney  General  f. 
Folsom,  5  Cal.  373. 

§  fi.  Policy  of  Federal  GoTenuiMiKl  Xowsil 
Inmlgntton. 

fa]  The  policy  of  government  of  United 
States  has  been  to  encourage  immigration  ef 
foreigners,  and  to  this  extent  a  system  of  pre- 
emptiOD  has  been  adopted  in  all  the  terri- 
tories and  new  states,  in  which  there  is  h 
diacrimination  between  foreigners  and  natin 
citizens. — People  t.  Folsom,  5  Cal.  373. 


.  INTERPLEADER. 

Xnelnds  remedies  for  ptoUetloB  of  perseia  koU- 
lac  proputy  ei  liable  for  debts,  etc.,  Hu  dfU  to 
wUeb  ts  la  eoBttoversr  between  otltezs,  em- 
pelllBC  soak  eUiaaats  to  Ittiiate  tlMdr  tfChtt  k*- 
kweea  tbrausms,  man  pwUcnlarly  WUi  ef  tsl«- 
plMwUr,  aeUeas  for  InteiylMder,  and  rales  m  «■ 
dsrs  tor  sabstlMloa  ef  one  inch  elaimairt  u  <*■ 
fsndaat  la  an  aetioB  broagU  by  tlM  otbar;  astin 
and  scope  of  the  ramedr  In  caBeral;  croaads  «r 
■nek  proeeedlBfs  and  defenses  thereto;  by  ai 
RgalBSt  whom  and  as  to  wkat  property,  dabtt. 
rlgbts,  claims,  etc..  tbey  may  be  malntilned;  m- 
caduze  therelB;  indtfSuats  aad  ozdws  tkanla  m 
operation  thereof;  review  oC  yneeedlais;  and  (sM 
la  sack  proceedings. 

NATURE  AND  SCOPE  OF  REMEDY.  •  1. 

EXISTENCE  OF  OTHER  REMEDY  A8  BAB,  1 1 

GROUNDS  FOR  RELIEF— IDENTITY  OF  SUB- 
JECT HATTERS  OF  CLAIMS,  i  S. 

  INDEPENDENT  LIABILITY   OP  DEBTOR. 

I  4. 

PERSON'S  ENTITLED,  S  »■ 

PERSONS  WHO  MAY  BE  COUPELLKD  TO  W- 

TERPLEAD,  I  6. 
PROCEDURE  IN  GENERAL,  |  T. 
DEPOSIT  IN  OOnBT,  |  S. 
BILL.  I  9. 

ANSWER  OB  OOUNTERCIiAIM,  |  10. 
KVIDENCE,  i  11. 
PAYMENT  OF  JUDOKSNT.  I  it. 
APPEAL.  I  18. 

§  1.  Natoro  and  Scope  of  Bomely. 

fa]  A  defendant  having  funds  elslned^ 
different  parties  may  pray  for  an  tnterplesw 
and  for  bringing  in  of  luek  parties  i* 
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aiiBwer^Wftefttl«7  ▼.  8trole»  IS  CaL  99,  7S 
Am.  Dec  622. 

[b]  An  interpleader  will  be  iustained  wben* 
ever  it  ia  necessary  for  tbe  protection  of  a 
person,  from  whom  several  others  claim 
legally  or  equitably  tbe  same  thing,  debt,  or 
duty,  but  wbo  baa  incurred  no  independent 
liability  to  any  of  tbem,  and  does  not  ninuelf 
claim  an  interest  in  the  matter;  and  it  is  also 
essential  that  the  plaintiff  shall  be  ignorant 
of  the  rights  of  the  parties,  or  at  least  that 
there  be  some  doabt  as  to  which  is  entitled^ 
so  that  be  eannot  safely  pay  to  either.— FAa* 
'  tar  T.  Wade,  66  Cal.  43. 

[e]  Interpleader  snit  cannot  be  employed  to 
determine  disputed  claims  between  plaintiff 
and  defendants.  Amount  claimed  by  de- 
fendants must  be  admitted  and  plaintiff  must 
be  mere  uninterested  stakeholder. — Orient 
Ins.  Co.     Beed,  81  Cal.  147,  22  Pae.  484. 

[d]  When,  after  the  filing  of  a  complaint  in 
interpleader,  one  of  the  defendants  alleges 
that  a  greater  sum  is  due  than  plaintiff  ad- 
mits,  whereupon  plaintiff  amends  his  com. 
plaint  to  make  the  allegation  as  to  the 
amount  agree  with  defendants'  answer,  there 
is  DO  coDtroversy  as  to  [be  amount  due,  anj 
plaintiff  ia  entitled  to  relief. — Orient  Ins.  Co. 

Beed,  81  Cal.  145,  22  Pac.  484. 

[e]  Fact  that  plaintiff  denied  claim  of  one 
of  defendants  in  previous  suit  against  him 
does  not  bring  case  within  rule  that  inter- 
pleader cannot  be  maintained  whieh  denies 
claim  of  one  defendant. — Orient  Ins.  Co.  t. 
Beed,  81  Cal.  147,  22  Pae.  484. 

Foe  AUTHORinxs  nou  Otbxa  Statu  : 

Bight  of  interpleader:  91  Am.  St  Bep. 
593,  note. 

General  principles  of  remedy  and  when 
maintainable:  35  Am.  Dec.  695,  note. 
See,  also,  29  Cent.  Dig.,  cols.  495-601, 
Si  1-s. 

g  2.  Existeiie*  of  OQier  Bemedy  at  Bar. 

[a]  Failure  of  a  judgment  creditor  to  in- 
stitute supplementary  proceedings,  under 
Code  of  Civil  Procedure,  sections  717,  721, 
after  an  execution  levied  under  section  542, 
subdivision  5,  held  not  to  preclude  a  bill  of  in* 
terpleader  by  a  garnishee  to  determine  who 
was  entitled  to  the  debt  garnisheed. — Water 
Supply  Co.  V.  Sarnow  (Cal.  App.),  82  Pac.  689. 

Fob  Authobitiss  nou  Othkb  States: 
See  29  Cent.  Dig.,  cola.  498,  499,  §  3. 

J  8.   Gronnds  for  Belief— Identity  of  '8nb- 
Ject  Matter  of  Claims. 

'  [a]  Plaintiffs  Dnrehased  of  T.  wheat  in  the 
possession  of  w.,  and  on  which  the  latter 
claimed  a  lien.  W.  delivered  tbe  wheat  to 
plaintiffs  on  condition  that  they  retain  from 
the  purchase  money  the  amount  due  W. 
Afterward  T.  assigned  his  claim  againstplain- 
tiffs  to  B.  Held  that  the  claims  of  W.  and 
B.  not  being  identical  in  amount,  nor  relating 


to  the  same  debt  or  duty,  bnt  arising  out  of 
aeiwrate  and  independent  contracts,  a  bill 
of  interpleader  would  not  lie. — Pflster  % 
Wade,  66  Cal.  43. 

Foe  Authoutibs  nou  Orsn  States; 
See  29  Cent.  Dig.,  cols.  603-605,  S  7. 

§  4.   IndepMident  Liability  of  Debtor. 

[a]  Plaintiffapurchaaed  of  T.  wheat  in  thn 
possession  of  W.,  on  whieh  tbe  latter  claimed 
a  lien.  W.  delivered  the  wheat  to  plaintiffs 
on  condition  that  they  retain  from  the  pur- 
chase money  tbe  amount  due  W.  Afterward 
T.  assigned  his  claim  against  the  plaintiff 
to  B.  Held,  that,  having  acknowledged  tbe 
validity  to  some  extent  of  the  claim  of  W. 
by  accepting  the  wheat  on  condition  that 
they  retain  a  portion  of  tbe  purebase  money 
for  his  use,  plaintiffs  had  incurred  an  inde- 
pendent liability  to  him,  sneb  as  to  preclude 
tbe  filing  of  a  bill  of  interpleader. — ^Fflater  T. 
Wade,  56  Cal.  43. 

Fc»  AvTHcniTiEs  ntoH  Other  States: 
See  29  Cent  Dig.,  cols.  611-614,  §  12. 

§  6.   Persons  Entitled. 

[a]  Where  a  tenant  finds  that  there  are  ad- 
verse claimants  to  the  property  he  should  file 
a  bill  of  interpleader  making  all  the  adverse 
claimants  parties  thereto,  and  offer  to  pay 
the  rents  into  court,  to  abide  the  ultimate  de- 
cision of  tbe  case. — McDevitt  v.  Sullivan,  8 
Cal.  592. 

[b]  A  tenant  against  whom  conflicting 
claims  for  rent  are  made  may  file  a  bill  of 
interpleader  against  the  several  claimants  to 
determine  their  respective  rights  to  the  rent. 
In  such  action  tbe  court  may  determine  the 
rights  of  tbe  claimants  as  between  them- 
selves.— Schlnter  t.  Harvey,  65  Cal.  158,  3 
Pac.  650. 

[c]  Where  a  decree  ordering  distribution  by 
an  executor  has  been  rendered,  tbe  executor, 
as  against  the  distributees  and  third  parties, 
who  are  not  bound  by  the  decree  of  distribu- 
tion, bnt  are  claiming  the  estate,  can  file  a 
bill  of  interpleader,  both  as  executor  and  in- 
dividually.—^ox  V.  Sutton,  127  Cal.  515,  59 
Pac.  939. 

[d]  Where  plaintiff  claimed  no  interest  in  a 
fund  in  controversy,  the  fact  that  he  defend- 
ed an  action  against  him  by  one  of  the  claim- 
ants to  recover  tbe  fund,  in  which  he  was  de- 
feated and  appealed,  did  not  preclude  him 
from  maintaining  a  complaint  in  the  nature 
of  a  bill  of  interpleader,  under  Code  of  Civil 
Procedure,  section  386. — Lackmann  v.  Kiauen- 
berg  (Cal.  App.),  84  Pac.  776. 

[e]  Where  the  bolder  of  a  deposit  created 
under  Statutes  of  1891,  page  126,  section  2, 
providing  that  assessment  life  insurance  cor- 
porations shall  deposit  a  certain  sum  for  the 
protection  of  policy  holders,  bad  brought  an 
action  to  interplead  various  claimants  to  sneb 
fund,  it  was  proper  to  permit  a  party  who 
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claimed  the  right  to  enforce  a  benoflciarj'i 
lien  on  neh  fund  to  Msert  «nch  lien  in  th4 
same  action,  and  not  to  relegate  him  to  a 
creditor's  bill  or  a  writ  of  execution. — Saa 
Francisco  Bar.  Union     Long,  53  Pac.  907. 

Fob  Authobitiis  teou  Othib  States: 
See  29  Cent.  Dig.,  col.  639,  i  85. 

I  6.  Persoiu  Wlu  may  1w  ClnapeU«d  to  la^ 
tarptead. 

[a]  Parchaser  taking  subject  to  a  pledge  re- 
ceived from  pledgee,  under  agreement  to 
satisfj  lien,  cannot  compel  pledgee  and 
pledgor  to  interplead  as  to  purchase  money.— 
Pfister  V.  Wade,  56  Cal.  43. 

Tern  AuTROBims  tsoh  Other  States: 
See  89  Cent.  Dig.,  cols.  639,  S40,  {  86. 

I  7.  Frocadiire  In  OeBoraL 

[a]  Where  a  tenant  pays  money  into  court 
aa  the  rent  stipulated  in  a  lease  executed  by 
one  of  the  defendants,  and  asks  for  an  ioter- 

S leader  between  bis  landlord  and  the  other 
efendant,  who  is  an  adverse  claimant  of  the 
legal  title,  and  who  claims  to  be  entitled  to 
the  rent,  it  seems  that  such  adverse  claimant 
may  avail  himself  of  the  .admission  that  the 
plaintiff  owes  the  money  to  whichever  of  the 
claimanta  may  be  entitled  to  it,  and,  if  en- 
titled  to  the  land,  may  recover  the  rent  as 
against  the  landlord,  though  the  actual  value 
of  the  use  and  occupation  may  be  more  or  less 
than  the  amount  deposited. — Wamock  v.  Har- 
low, 96  Cal.  298,  31  Am.  St  Bep.  209,  31  Pao. 
166. 

[b}  In  an  action  of  interpleader,  to  compel 
the  defendants  to  litigate  their  conflicting 
claims  to  a  fund  held  I}y  the  plaintiff,  the 
right  of  the  plaintiff  to  brin^  the  action 
should  first  be  determined;  and  if  such  right 
is  sustained,  an  interlocutory  decree  should  be 
entered  requiring  the  defendants  to  inter- 
plead, and  litigate  their  claims  to  the  fund 
inter  esse.  The  answer  of  each  defendant  to 
the  bill  of  interpleader  setting  forth  his 
claims  is  in  the  nature  of  a  cross-complaint, 
and  should  be  iorred  upon  the  other  defend- 
ants, who  may  answer  the  same. — San  Fran- 
cisco Sav.  Union  v.  Long,  123  Cal.  107,  55  Pac. 
708. 

[c1  Where  -a  plaintiff  brings  an  action 
against  conflieting  claimants  of  a  fund  in  its 
bands,  to  determine  such  claims,  as  provided 
in  Code  of  Civil  Procedure,  section  386,  and, 
without  demurring,  such  claimants  interplead 
and  try  the  issues  raised,  they  cannot  after- 
ward object  that  it  is  not  a  case  for  inter- 

?leader.-*-Woodmen  of  the  World,  v.  Butledge, 
83  Cal.  640,  66  Pac.  1105. 

FCB  AUTHOKITIBS  FBOM  OtHEB  STATES: 

See  29  Cent.  Dig.,  cols.  540-580,  SS  87-82. 

§  8.  Deposit  In  Oonrt. 

[a]  Where  a  bank  interpleaded  several  par- 
ties in  relation  to  the  ownership  ol  a  fund  in 


its  hands,  and  defendants,  witbont  taking  is- 
sue with  plaintiff  as  to  its  right  to  compel 
them  to  Interplead,  litigated  their  elumi 
thereto,  and  an  interlocutory  decree  dis- 
missing plaintiff  from  the  canse  was  entered, 
plaintiff  was  released  from  performance  of 
any  contract  in  relation  thereto,  and  defend- 
ants could  not  afterward  object  to  plaintiff's 
dismissal  on  payment  of  the  fund  into  court 
Judgment,  53  Pac.  907,  reversed. — San  Praa- 
cisco  Sav.  Union  r.  Long,  128  CaL  107,  55 
Pac.  708. 

[b]  Under  Code  of  Civil  Procedure,  section 
386,  aa  amended  in  1881,  providing  that,  whet 
there  are  conflicting  claims  made  on  a  person 
in  relation  to  personal  property,  he  ms^ 
bring  an  action  to  compel  conflieting  elain- 
ants  to  interplead,  an  executor  having  eert^ 
money  in  his  hands  as  assets  of  the  estate, 
to  which  there  are  conflicting  claims,  maj 
bring  an  action  without  depositing  in  court 
the  money  in  controversy. — ^Fox  v.  siittoa.  IS* 
Cal.  515,  59  Pac.  039. 

Fern  AUTHOKITIES  ROlf  OTHEB  STATXS: 

See  29  Cent  Dig.,  cols.  648-650,  §§  43-45. 
§  0.  BilL 

[a]  Plaintiff  in  bill  of  interpleader  need  Dot 
offer  to  pay  costs  incurred  in  previous  suit 
brought  by  one  of  defendants  against  him.— 
Orient  Ins.  Co.  t.  ^ed,  81  CaL  147,  22  Pac 
484. 

Fob  AuTHoamEs  ntOM  Other  States: 
See  29  Cent  Dig.,  cols.  553-557,  {  47. 

J  10.  Amnm  m  Oonnterclalm. 

[a]  The  statute  nnder  which  a  mnnicipslitv 
collected  assessments  and  improved  a  street 
having  been  declared  invalid,  the  city  com- 
menced an  action  of  interpleader  against  the 
assessment  payers  as  to  the  balance  of  such 
assessments  remaining  in  the  treasury,  asd 
one  of  defendants,  who  had  deeded  a  piece  of 
land,  and  paid  a  certain  sum  in  liauidation  of 
his  assessment,  filed  an  answer  oy  way  of 
counterclaim,  on  the  ground  that,  as  plaintifl 
had  abandoned  intention  to  open  the  street, 
and  could  not  do  so,  the  consideration  ha>1 
failed,  and  asked  the  reconveyance  of  tbe 
land,  and  repayment  of  the  money.  Held 
that,  on  demurrer  to  the  counterclaim,  it  wsi 
proper  to  dismiss  the  action  as  to  sach  de 
feodant,  inasmneh  as  be  conld  not,  by  a 
counterclaim  or  cross-complaint,  charge  the 
character  of  the  action  from  that  of  an  inter- 
pleader.— City  of  Los  Angeles  v.  Amador,  140 
CaL  400,  73  Pae.  1049. 

Fob  Authorities  imoH  Other  States: 
See  29  Cent.  Dig.,  CoL  659,  {  50. 

§  11.  Evideuea. 

[a]  On  an  issue  in  interplead*r  evidence  held 
to  support  a  finding  that  land  was  parehasea 
nnder  a  certain  contract. — Commercial  Baak 
V.  Weldon  (Cal.  Sup.),  84  Cal.  171. 

For  AtTTHORiTiEs  niOK  Otheb  States: 
See  29  Cent.  Dig.,  cola.  661,  562,  $  57. 
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■elllBg  Uowr  to  IMlMU.   Mm  Ib41w%  ||  t,  ft. 
U*.   Mm  iBtwml  BoTHUU,  |  8. 

Fob  AiTFHnums  noM  Ovhki  Btatki: 

Begulation  or  prohibition  of  lales  of  in- 
toxicating liquon  by  the  atate:  35  Am. 

Dec.  331,  note. 
Actions  for  injuries  to  relatives  nnder 
civil  damage  laws:  48  Am.  Dec.  625, 
note. 

Civil  remedies  arising  from  uAe  or  gift 
of  intoxicating  liquors:  25  Am.  Sep. 

362,  note. 

Statutes  against  sale  of  intoxicating  li- 
qaors,  construction  of:  38  Am.  Sep.  34^ 
note. 

Sale  of  intoxicating  liquors  to  a  minor 
in  the  belief  that  he  is  of  fall  age: 

51  Am.  Bep.  322,  note. 

What  deemed  to  be  intoxicating  liquors: 
53  Am.  Bep.  86,  note. 

Distribution  or  sale  of  intoxicating  li- 
quors by  social  clubs,  when  a  violation 
of  liquor  laws:  24  Am.  St.  Sep.  30, 
note. 

Bale  of  intoxicating  liquors  to  minors, 
who  deemed  goilty  of:  28  Am.  St.  Bep. 
707,  note. 

Liability  of  sellers  of  intoxicating  liquors 
for  acts  of  persons  becoming  intoxi- 
cated: 85  Am.  St.  Bep.  449,  note. 

§  1.   Directory  Nature  of  Pure  Wine  Law. 

[a1  Section  8  of  the  act  approved  March  7, 
1887  (Stats.  1887,  p.  46),  providing  that  "it 
is  desired  and  required  that  all  and  every 
grower,  manufacturer,  trader,  holder,  or  bot- 
tler of  California,  when  selling,  or  putting  up 
for  sale  any  California  wine,  ....  shall 
plainly  stencil,  brand,  or  have  printed  where 
It  will  be  plainly  seen — ^First,  'Pure  Cali- 
fornia Wine';  and  secondly,  his  name  or  the 
firm  'b  name,  as  the  case  may  be,  both  on  label 
of  bottle  or  package,"  etc. — is  merely  direct- 
ory, and  no  punishment  can  be  inflicted  for 
Belling  pure  California  wine  without  such 
label  or  brand,  or  the  label  furnished  in  lieu 
thereof  by  the  state. — Kohler,  £x  parte,  74 
Cat  38,  15  Pae.  436. 

§  2.   Bight  to  Sell  Liquor. 

[a]  There  is  no  inherent  right  in  a  citizen 
to  sell  intoxicating  liquors  by  retail. — Foster 
v.  Board  of  Police  Commissioners,  102  Cal. 
483,  41  Am.  St.  Bep.  194,  37  Pae.  763. 

§  3.  Power  to  License,  BegnUta  or  Pntaibit 
Sale  or  Blannf  aetore. 

J a]  A  city  ordinance  requiring  the  payment 
a  license  every  ninety  days  for  the  priv- 
ilege of  retailing  spirituous  liquors  does  not 
violate  any  provision  of  the  constitution.— 
Hurl,  Ex  parte,  49  CaL  557. 

[b]  Ordinance  exacting  a  certain  license  for 
selling  liquors  within  the  city  of  San  Fran- 
cisco was  within  the  power  of  the  municipal- 


ity to  enact,  under  ConstltutloB  ol  1879,  srt- 
icle  11,  section  11,  declaring  thftt  tAj  titj 
may  make  and  enforce  poUee  regnlatieBS.— 

Stuart,  In  re,  61  Cal.  374. 

[c]  Ordinance  imposing  a  license  tax  of 
twenty-five  dollars  per  month  on  seOers  of 
spirituous  liquors,  and  malt  or  fermented 
liquors,  and  wines  in  i^nantities  lees  than  om 
quart,  is  not  in  restraint  of  trade,  unreason- 
able, or  oppressive,  and  is  valid. — ^Benninger, 
Ex  parte,  64  Cal.  291,  80  Pae.  846. 

[d]  Constitution,  article  11,  section  11,  pro- 
viding that  any  county,  city^  etc.,  "may  make 
and  enforce  within  its  limits  all  such  local, 
police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  general  laws,"  aothorizei 
the  imposition  of  a  liquor  license  tax. — Wel- 
ters, Ex  parte,  65  Cal.  269,  3  Pac.  894;  People 
T.  Dwyer,  4  Pac.  45L 

[e]  Under  its  constitutional  powers  to  make 
and  enforce  all  such  local,  sanitary,  and  other 
laws  as  are  not  in  conflict  with  general  laws, 
a  city  may  provide  that  any  -violation  of  an 
ordinance  fixing  a  license  for  the  privilege  (tf 
carrying  on  the  bu^eas  of  liqoor  seUin^ 
shall  be  punished  as  a  misdemeanor.— One^ 
rero.  Ex  parte,  69  Cal.  88.  10  Pac.  261. 

[f]  An  ordinance  passed  by  a  board  of 
supervisors,  governing  the  selling  of  liqaon 
at  retail,  is  not  invalid  because  of  a  diserioi- 
ination  between  cities  and  villages  as  to 
license  fees,  and  there  is  thereby  no  conflict 
with  the  constitution.— Amador  County  v. 
Kennedy,  70  Cal.  458,  11  Pac  757;  Amador 
County  V.  Isaacs,  11  Pac.  758. 

[g]  Bcgulstion  and  licensing  of  sale  of 
liquor  is  not  abridgment  of  constitutional 
right.— Bickerstaff,  In  re,  70  CaL  38,  11  Pm. 

393. 

[h]  Under  section  11  of  article  11  of  the 
Constitution,  the  city  of  Eureka  has  power  to 
enact  an  ordinance  imposing  an  annual  Ueense 
tax  of  two  hundred  dollars  upon  the  bnsiness 
of  selling  spirituous  liquors  within  the  city 
limits,  and  to  provide  that  a  violation  of  the 
ordinance  shall  constitute  a  misdemeanor.— 
McNaUy,  Ex  parte,  73  CaL  632,  16  Pac.  368. 

[i]  Constitution,  article  11,  section  11,  pro- 
vides that  any  county,  city,  town,-  or  towD- 
ship  may  enforce  within  its  limits  all  snch 
local  police  regulations  as  are  not  in  conflict 
with  general  laws.  Held,  that  an  ordinance 
of  the  city  of  Pasadena  prohibiting  the  keep- 
ing of  any  place  for  selling  or  giving  away 
liquors  was  a  police  regulation,  tne  power  to 
pass  which  was,  under  the  constitutional  w>- 
vision,  expressly  delegated  to  the  municipality 
and  conflicted  with  no  general  law  of  the 
state,  nor  with  any  clause  of  the  United 
States  constitution.— Campbell,  Ex  parte,  74 
Cal.  20,  5  Am.  St.  Bep.  418,  IS  Pac.  318. 

[jl  Cities  of  sixth  class  have  power  to  prt^ 
hibit  sale  of  liquors. — Campbell,  Ex  parte,  74 
Cal.  23,  5  Am.  St.  Bep.  418,  15  Pac.  318. 

[k]  Licensing,  regulating  or  prohibittag 
tippling- houses  is  constitutional  right — Camp- 
bell,  Ex  parte,  74  CaL  23,  6  Am.  St.  Bep.  4J^ 
15  Pac.  318. 
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fifteen  dollars  per  quarter,  and  the  next  tec- 
tion  provides  that  every  such  person  who  sells 
or  gives  away  intoxicating  liquors  in  any 
quantity  mnat  pay  an  additional  tax  of  fifteen 
doUara  per  quarter,  theae  sections,  when  read 
together,  impose  a  tax  for  carrying  on  the 
business  of  a  merchant,  and  add  an  additional 
tax  for  selling  or  giving  away  intoxicating 
liquors,  the  additional  tax  not  being  for  n 
single  act  of  selling  or  giving  away  liquor, 
but  as  a  part  of  the  business. — San  Luis 
Obispo  County  t.  Greenbera,  120  GaL  300, 
62  Pae.  797. 

[f]  The  taxing  clause  of  a  eonnty  ordinance 
provided  that  every  person  who  should  sell  in- 
toxicating liquors  in  quantities  less  than  one 

?uart  should  obtain  a  license,  and  pay  there- 
OT  one  hundred  dollars  per  year.  Held,  that 
since  the  law  did  not  impose  a  license  for 
carrying  on  the  business  of  selling  liquor,  as 
authorized  by  Statutes  of  1803,  page  358,  but 
imposed  it  for  the  simple  act  of  selling,  and 
applied  to  each  sale  before  it  was  made,  it 
could  not  be  changed  by  implication  from  the 
wording  of  other  sections  of  the  ordinance, 
which  suggested  an  intention  to  tax  the  busi- 
ness itself. — Golnaa  County  v.  Senbe,  S8  Pao. 
664. 

[g]  The  taxing  clause  of  a  county  ordinance 
provided  that  every  person  who  should  sell 
intoxicating  liquors  in  quantities  less  than 
one  quart  should  obtain  a  license,  and  pay 
therefor  one  hundred  dollars  per  year.  Held, 
that  since  this  clause  did  not  impose  a  license 
for  carrying  on  the  business  of  selling  liquor, 
as  authorized  by  Statutes  of  1893,  page  353, 
but  imposed  it  for  the  simple  act  of  selling, 
and  applied  to  each  sale  before  it  was  made, 
it  could  not  be  changed  by  implication  from 
the  wording  of  other  sections  of  the  ordinance 
which  suggested  an  intention  to  tax  the  busi- 
ness itself.  Judgment  (1898)  53  Pac.  654, 
affirmed.— Colnsa  County  v.  Senbe,  63  Pac. 
1128. 


Fob  AuTHoums  ntoic  Ofhkb  Sraras: 

See  29  Cent.  Dig.,  cols.  021-625,  |S  16-29. 


§  7.   DatennliutlaL 

[a]  Whether  an  ordinance  be  reasonable 
and  consistent  with  the  law  or  not  is  a  ques- 
tion for  the  court,  and  not  for  the  jury;  and 
the  question  whether  an  ordinance  providing 
licenses  for  revenue  ia  unreasonable  and  pro- 
hibitory in  ita  nature  ia  to  be  determined  by 
the  coQTt  from  the  face  of  the  ordinance,  and 
it  must  be  upheld,  unless,  as  matter  of  law, 
the  court  can  say  that  it  is  so  unreasonable 
in  character  as  to  transcend  the  proper  exer- 
cise of  the  right  by  the  law-making  power.— 
Merced  Co.  t.  Flemin|^  111  CaL  46,  48  Pae. 
392. 

[b]  Whether  an  ordinance  imposing  a  license 
tax  on  liquors  is  in  fact  prohibitory  is  a 
question  for  the  court,  to  be  determined  from 
the  ordinance  itself;  and  evidence  that  it  was 
prohibitive  is  not  admissible. — Merced  County 
T.  Seeming,  111  Cal.  46,  43  Pac.  392. 


{  8.  Necessity  for  Obtaining  License. 

[a]  Under  Statutes  of  1891,  page  306,  sn- 
thorizing  counties  to  license  alt  kinds  of  busi- 
ness, Merced  county  by  ordinance  (section  12) 
required  persons  who  "sell"  intoxicant* 
therein  to  pay  a  license  tax.  Held  that,  st 
the  (Hrdinanee  dees  not  purport  to  impose  ■ 
license  tax  on  the  business  of  selling  intoi- 
icants,  a  person  who  carries  on  the  "bv^- 
ness"  of  selling  intoxicants  is  not  compelled 
to  take  out  a  license. — M»Bon,  Ex  puie,  VU 
CaL  171,  36  Pae.  401. 

Frat  AuTHOBirm  fbom  Othxb  Statks; 

See  29  Cent  Dig.,  cols.  699-704,  8|  65-57. 

§  9.  Persoiis  EUgiUe  for  Idceiue  and  Dis- 
eriaalnation. 

[a]  San  Francisco  City  Ordinance  No.  15S9, 
as  amended  by  No.  2637,  which  prohibits  the 
issuance  of  liquor  licenses  to  any  person  who 
has  carried  on  or  is  carrying  on  his  businesi 

in  a  certain  manner,  applies  to  those  who 
carried  on  their  business  in  such  masner  be- 
fore the  adoption  of  the  ordinance. — ^Foster  v. 
Board  of  Police  Commrs.,  102  CaL  483,  41 
Am.  St.  Bep.  194,  37  Pac.  763. 

[b]  Legislative  body  has  power  to  diseriiB- 
inate  between  citizens  as  respects  qualifica- 
tions for  carrying  on  the  liquor  business;  and 
such  power  of  discrimination  in  respect 
other  occupations,  when  promotive  of  the  best 
interests  of  the  people,  is  always  sustained.— 
Foster  v.  Board  of  Police  Commissioners^  lOS 
Cal.  483,  41  Am.  St.  Bep.  194,  37  Pae.  763. 

Fob  AtJTHOBiTiBS  FBOM  Othib  States: 

49  L.  B.  A.  Ill,  note.   See,  alio,  29  Cent 
Dig.,  cols.  704-700,  g  68. 

S  10.  Proceedings  to  Procure  License. 

[a]  The  refusal  of  a  liquor  license  by  the 
board  of  supervisors  has  no  mandatory  force 
and  does  not  work  an  estoppel,  or  prevent  s 
renewal  of  the  application,  and  cannot,  there- 
fore, work  an  injury  to  the  applicant,  to  ba 
remedied  by  certiorari,  which  could  only  have 
the  effect  to  place  the  matter  before  tlM 
board  as  though  an  action  bad  been  taken.— 
Knox  T.  Bainbow,  lU  CaL  639,  44  Fm.  17S. 

Fob  Authobitibs  rom  Othib  Statbs: 

See  29  Cent  Dig.,  ooli.  716-764,  SS  63-80. 

8  11.  Dnty  to  lMn»  Ucobm  to  EUglble  F«* 
■oni. 

[a]  The  trustees  of  a  city,  in  the  absence 
of  express  legislative  anthority,  are  vested 
with  no  discretion  as  to  the  granting  of  liquor 
licensee,  but  must  issue  a  license  to  anyone 
complying  with  the  requirements. — Heni7  t. 
Barton,  107  CaL  686,  40  Pae.  798. 

S  12.  Mandanwa  to  Owvd  Jaamae^ 

[a]  Where  petitioner  applied  for  mandsmui 
to  compel  the  board  of  trustees  of  a  city  to 
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issue  him  a  license  to  sell  liqaor,  the  bar- 
den  of  proof  was  on  liim  to  show  that  he  h&i 
complied  with  all  laws,  rales,  and  ordinaDces 
of  the  cit7  in  making  his  application. — Hip* 
pen  V.  Ford,  129  CaL  315,  61  Pae.  929. 

[b]  A  man  damns  cannot  be  sustained  to 

compel  tbe  isanance  of  a  liquor  license  br 
mumeipal  authorities,  where  there  is  no  snm- 
cient  evidence  of  the  petitioner  fs  compliance 
with  the  requirements  of  the  municipal  ordin- 
ance providing  for  the  issuance  of  such  li- 
censes, or  tending  to.  prove  a  tender  ty  him 
of  the  money  required  for  the  license,  and 
where  there  ia  neither  averment,  proof,  nor 
finding  of  a  demand  by  him  for  the  license, 
or  of  facts  showing  that  such  demand  would 
have  been  of  no  avail. — Hippen  t.  Ford,  129 
Cal.  315,  61  Pae.  929. 

S  13.  UmltationB  on  Power  to  Issue  Licenao. 

[a]  The  plaintiff  applied  to  defendant,  the 
collector  of  licenses  of  San  Francisco,  for  a 
license  to  retail  liquors,  and  was  refused,  on 
the  ground  that  the  defendant  was  not  author- 
ized to  issue  such  a  license  without  the  written 
consent  of  a  majority  of  the  board  of  poUee 
commissioners.    Held,  that  such  are  the  re- 

?nirementB  of  the  act  from  which  the  de- 
endant  derives  his  sole  power  to  issue  li- 
censes, and  that,  if  the  act  is  constitutional, 
the  plaintiff  must  comply  with  it  before  he 
can  demand  a  license,  and,  if  unconstitutional, 
the  defendant  has  no  power  to  issue  licenses 
at  all.— Purdy  v.  Sinton,  56  Cal.  133. 

}  14.  Imposition  of  Oondltions  on  lanuancB 
of  Xdetaua. 

[a]  Conditions  imposed  on  issuance  of  liquor 
license  herein  were  reasonable. — Biekerstafl, 
In  re,  70  Cal.  39,  11  Pac.  393. 

[b]  Constitution  of  1879,  article  11,  section 
11,  authorizes  any  city  to  make  and  enforce 
all  such  local,  police,  sanitary,  or  other  regu- 
lations as  are  not  in  conflict  with  the  general 
law.  Act  of  March  23,  1878,  section  4,  pro- 
trides  for  certain  requisites  before  licenses  to 
sell  liquor  shall  be  issued  in  the  city  of  San 
Francisco.  Held,  that  the  city^  by  ordinance, 
could  require  additional  requisites  in  the  per- 
sona to  whom  such  licenses  were  -to  be  issued. 
Foster  v.  Police  Commrs.  of  City  and  County 
of  San  Francisco,  108  CaL  483,  41  Am.  St. 
B«p.  194,  37  Pae.  763. 

[c]  In  regulating  the  sale  of  intoxicating 
liquors  legislature  may,  in  exercise  of  its 
judgment  as  to  what  restrictions  upon  such 
sale  the  general  good  of  the  public  ret^uirea, 
prescribe  the  concutiotis  upon  which  the  license 
to  make  such  sale  shall  be  granted;  and  laws 
restricting  the  sale  of  liquors,  and  forbidding 
■ueh  sale  to  certain  classes  of  persons,  who 
are  peculiarly  liable  to  be  injured  or  de- 
moralized by  indulgence  in  alcoholic  bever- 
ages, are  constitutional  and  valid.— People  Y. 
Bray,  105  Cal.  344,  38  Pac.  731. 

Fob  Authositibs  tbou  Otheb  Statss: 
See  29  Cent.  Dig.,  coL  766,  8  82. 
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Tom  AuTHcmrms  noH  Othb  Suns: 

See  29  Cent  Dig.,  eola.  786-803,  |§  96- 


§  19.   Amonnt. 

Ja]  It  cannot  be  assumed  jadieiaHy  tliat  m 
city  ordinance  requiring  the  payment  of  fifty 
dollars  every  ninety  days  for  the  priTilege  of 
retailing  spirituouB  liquors  io  quantities  less 
than  one  quart  is  a  virtual  prohibition  of  the 
sale  of  such  liquors.-— Hurl,  Ex  parte,  49  Cal. 
597. 

[b]  It  will  not  be  presnmed,  as  matter  of 
law,  that  fifty  dollan  a  month  for  retail 
liquor  licenses  is  oppressive  or  nnreasonable. 
Gnerrero,  Ex  parte,  €9  Cal.  88,  10  Pae.  261. 

IVs  AuTHOEims  nou  Othkb  Statis: 
See  29  Cent.  Dig.,  cols.  788-792,  }  97. 

I  20.  — -  IMseciaUnatlcai  la  Amoimt. 

[a]  An  ordinance  of  the  city  of  Stockton 
providing  that  the  license  for  keeping  a  bar, 
saloon,  or  other  place  where  intoxicating 
liquors  are  sold  shall  be  thirty  dollars  per 

Juarter,  except  that  when  in  such  places  a 
emale  acts  as  bartender,  actress,  dancer, 
singer,  etc.,  the  license  shall  be  ooe  hundred 
and  fifty  dollars  per  month,  is  not  unfair  or 
unreasonable. — Felehin,  Ex  parte,  96  Cal.  360, 
31  Am.  St.  Rep.  223,  31  Pac.  224. 

[b]  An  ordinance  regulating  licjuor  licenses 
in  a  county  may  lawfully  discriminate  by  im- 
posing a  higher  license  tax  upon  saloons  out- 
side-of  incorporated  cities  and  towns  than 
upon  those  within  such  municipalities ;  nor 
can  such  ordinance  be  said  to  be  unreason- 
able or  oppressive. — Stephen,  Ex  parte,  114 
Cat  278,  46  Pae.  86. 

§  21.   Collection. 

[a]  Under  the  constitution  the  legislature 
has  power  by  general  laws  to  vest  in  the  cor- 
porate authorities  of'  counties,  cities,  towns, 
or  other  public  or  municipal  corporations,  the 
power  to  assess  or  collect  license  taxes  for 
the  purpose  of  regulating  the  sales  of  vinous 
and  spirituous  liquors,  and  that  power  to  im- 
pose a  tax  includes  the  power  to  provide  for 
its  eollection  by  designating  some  person  to 
whom  the  taxes  shall  De  paid.— Lawrence,  In 
re,  69  Cal.  608,  11  Pae.  217. 

[b]  The  board  of  county  supervisors  has 
authority  to  appoint  a  license  collector  under 
the  ordinance  referring  to  the  selling  of 
liquors  at  retail. — Amador  County  v.  Ken- 
nedy, 70  Cal.  458,  11  Pae.  757;  Amador  County 
V.  Isaacs,  11  Pae.  758. 

[c]  A  civil  action  may  be  maintained  to 
collect  a  saloon-keeper's  license,  under  a  char- 
ter provision  giving  the  city  a  remedy  by 
civil  action  where  a  person  required  by  or- 
dinance to  take  out  a  lieense,  and  pay  there- 
for, shall  fail  to  do  so. — City  of  Sacramento 
T.  DiUman,  102  Cal.  107,  36  Pac.  385. 


§  22.   BeeoTOT  ot  Taxes  Paid. 

[a]  Payments  of  moneys  into  the  ei^ 
treasury  under  licenses  issued  by  the  city 
for  the  sale  of  liquors  at  a  place  afterward 
discovered  to  be  outside  the  city  limits  sn 
voluntary,  and  cannot  be  reeovered  baek  fron 
the  city,  though  made  under  protest  and  an< 
der  illegal  licenses.  An  ordinance  providing 
for  the  repayment  of  such  moneys  is  void, 
and  cannot  authorize  the  auditor  to  draw  a 
warrant  therefor. — Booney  T.  Snow,  131  CsL 
51,  63  Pac.  155. 

Fob  Authobities  ntOH  Othcb  States: 
See  29  Cent  Dig.,  eols.  800-803,  S  108. 


§  23.  Katnre  of  Lieense  m  Pn^ecly. 

[a]  A  liquor  license  is  neither  property  nor 
a  contract,  in  any  constitutional  sense,  but  is 
subject  at  all  times  to  the  police  powers  of 
the  state.— Hevren  T.  Beed,  126  Cal.  219,  5S 
Pac.  536. 

Fob  AuTHoarms  nou  Othxb  Statks: 

See  29  Cent  Dig,  eols.  803-810,  SS  103- 
105. 


§  24.  Sevocatlon. 

[a]  Authorities  authorized  to  issue  liquor 
licenses  have  power,  for  good  cause,  to  re- 
voke the  same. — Hevren  t.  Beed,  126  CaL 
219,  58  Pae.  536. 

Fob  Authobitibs  tbou  Othxb  States: 

See  29  Cent  Dig.,  eols.  818-828,  89  113- 
119. 


{  2S.   Offenses   and   Prosecution— Keq^ 
Open  at  Prohibited  Hoon. 

[a]  A  person  carrying  on  the  liquor  businen 
within  a  eity,  who  has  received  a  lieense  from 
the  city,  and  is  acting  in  eonformity  with 
its  ordinances,  cannot  be  ]>rosecuted  for  i 
failure  to  observe  the  provisions  of  an  or- 
dinance of  the  supervisors  of  the  county  ia 
which  the  city  is  situated,  requiring  liqnor 
stores  to  be  closed  at  a  certain  hour. — Boacb, 
Ex  parte,  104  Cal.  272,  37  Pae.  1044. 

Fw  Authobitibs  tbom  Othbb  Statbs: 

See  29  Cent  Dig.,  cols.  889-895,  8S  156- 
158. 


§  26.   OomplalBt 

[a]  A  complaint  which  merely  cbaiges  de- 
fendant with  carrying  on  "the  business  of 
selling  liquor"  without  a  lieense  does  not 
charge  a  violation  of  an  ordinance  which  re- 
quires a  license  for  "keeping  or  conducting  a 
barroom,  saloon  or  other  place  where  vinon^ 
spirituous  or  malt  liquors  are  sold  ....  to 
be  drunk  upon  the  premises. ' ClishaM^  la 
re,  105  Cal.  674,  39  Pac.  37. 

[b]  Where  a  city  ordinance  provides  that  it 
shall  be  a  misdemeanor  for  any  person  te  sell 
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ar  giv*  away  any  malt  or  Bpirituous  liquors 
within  the  city  except  a  licensed  druggist  sell- 
ing on  the  prescription  of  a  regularly  licensed 
physician,  a  complaint  charging  a  violation  of 
such  ordinance  need  not  allege  that  defendant 
was  not  a  licensed  dmggist,  since  that  is  a 
matter  of  defense.— Pedderwitz,  Ex  parte,  130 
CaL  xviii,  62  Pae.  935. 

§  27.   Jadgment. 

fa]  A  judgment  of  conviction  "of  the  crime 
establisbiDg  and  carrying  on  a  saloon,  and 
there  sellinff  and  giving  away  malt  liquor 
without  a  fieenie,'^  etc.,  saffleiently  desig- 
nates the  general  nature  of  the  offense. — 
Stephen,  Ex  parte,  114  CaL  27^  46  Pae.  86. 

g  28.   Action  to  Abate  Saloon — OomplaJiit. 

[a]  Complaint  under  Statutes  of  1S09,  page 
103,  chapter  88,  for  the  abatement  of  a  tip- 
pling-house  and  gambling-room,  as  a  public 
nuisance,  held  sufficient  to  withstand  a  de- 
murrer for  want  of  facts. — People  v.  Wing, 
147  CaL  879,  81  Pae.  1103. 
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As  dsfsBse  to  slva  aettoa  fin  asssnll,    8m  Aanolt 

ud  Battur,  I  4. 
BffMt  on  vaUdltr  of  contract         Oontnets,  |  53. 
Bffoct  on  raspoaslUlltr  for  aim*.    Sm  OrlaUntl 

Im».w,  H  13-16, 
AdmlMibUlty  of  eonfeiilon  mad*  wUlo  seaniod  was 

drank.    8w  Orfsilnal  Law,  f  869. 

Adialsil1>Ultr  of  STldcnoo  of,  In  eztnlnal  prosooaHon. 

8m  Orinilnal  Law,  I  106. 
Oompot«ne7  of  trUonoo  irf.   Sm  Orladnal  Law,  | 

liO. 

AdmlsslbUitr  of  doolarfttlOBa  «ad*  wUls  innk. 

OUarinsl  Law,  I  »i. 
Itotnliftss  itf  insfenetlnai  nliliBi  to  latatfsftleB  as 

dsftaso.   8m  OxlmlBal  Law,  I  466. 
Am  affsoHaf  capselty  to  mnitfer.   8m  HeaWde,  | 

as. 

Bffsek  #■  tsetamatasr  ewasttr.   Im  WUls,  i  It. 

IN  TRANSITU. 

8m  Stoppscs  In  Transfta. 
naadnlsilt  asilgniieMt  «f  goods  tn  transit,  fee 
Prwidsl— t  OoBTsyaaess,  |  11. 

INTBUDER8. 

8m  Trupau. 

■IgU  of  ptsssssox  of  land  to  siveL  lee  VndMe 

Bntrr  and  DetalBsr,  |  8. 
Di  pnUlo  eSes.   Sm  Oflssn,  |  St. 

INVADZNO  PBOVINCE  OF  JURY. 
Za  instnutton.   8m  (MaiBsl  Law,  i|  861-408. 


INVALID  ASSiaNUENT. 

Ueet        8m  iiilimisnts^  |  46. 


II  27,  28— INVENTOBT.  8037 

INVALID  BEQUEST. 

BSsst  on  vaUdttr  of  wUL   8m  WlUs,  |  4«. 

INVALID  CONTEACT. 

BffMt  of.   8oe  Contracts,  {  so. 

■l^t  to  rocoTor  In  qaantmn  Horntt  for  sarvlMS 
rondoied  nndor.    8oo  Work  aad  Labw,  |  8. 

INVALID  CORPORATION. 

Omdal  roMgalUon  of.   Sm  Ootporatloni,  |  86. 

INVALID  DEED. 

Bffoet  of.    Bm  OowIs,  |  64. 

INVALID  JUDGMENT. 

8m  Jndgmant,  |  86. 

Znv«Udlt7  of  Jndgmont  aa  srooBd  foz  Mllatsnl  afc 
taok.    8m  JndgBMtt,  |  84S. 

INVALID  LAW. 

Bffoct  of  invtUdUr  of  ropoallnc  act.  Sm  Statotos, 
I  68. 

INVALID  MARRIAGE. 

Effset  ef.   Bso  Kftttlics,  i  88. 

INVALID  PROCEEDINGS. 

USM  aialnflt  by  writ  of  feabsai  corpns.  8se 
Habeas  Oorpa^  f  18. 

INVALID  STATUTE. 

▼aUdttr  ot  koad  givsa  paxsuast  to  lanUd  sutnts. 
8se  Bonds,  |  10. 

INVALID  STOCK. 

Bights  aad  UabiUttos  ef  heldMs  ef.  8m  Oof»en> 
tlons,  I  141. 

INVASION. 

8m  War. 

Power  ef  stats  te  tnent  deu  to  isptf.   lee  CM' 

Uonia,  I  «T. 

INVENTIONS. 
BlgUs  ef  pateMoss  ef.   Bee  Psisnts,  |  1. 

INVENTORY. 

Bffeet  sf  ffeUare  of  aaalgBor  fer  eredlters  to  Indnde 
pxepofty  in  taTMttezr.  See  dirtgnMsnti  for  Baa* 
oflt  ef  Otedlters,  |  87. 

Of  oslatM  ef  AoesdMrts,  See  Basealera  sal  Ad- 

mlalstratera,  H  1S1*186. 

Of  estatt  of  lasolTOBL   Bm  lasolwier,  i|  t-lt. 
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INVESTIOATION. 

FnodvluiUr  pnniiUiis  iBTMtlcatleB  u  tnnd.  Im 
Frud,  I  Si. 

INVESTMENT  COMPANIES. 

IM  Banks  and  BuUngi  BnUdliig  ud  Lom  Aa«wto> 
tbou, 

INVESTMENTS. 

Bj  eorponUou.   Sm  Oorporatloai,  i  882. 

By  wMcnton  ud  admlniitratoit.    Sm  BzMHon 

tad  Admlaiitmoxi.  |  IBS. 
Bjr  gnwdluis.    8m  OnardUa  ud  Wud.  |  48. 

INVITED  PERSONS. 

Bm  liOMUW. 

Out  MtnlMd  u  to  llcaami.   8m  *fg"gfnftt,  |  14. 

INVOLITNTABT  BANEBUFT07. 

Sm  Bukrnptcr. 

nrVOLUNTABY  DISMISSAL  AND 
NONSUIT. 
Sm  DlimlMal  ud  Vonralt,  n. 

mVOLUNTAEY  INSOLVENCY. 

8m  ZDHlTUier,  II  88-84. 

INVOLUNTARY  MANSLAUGHTER. 

8m  HomloUU,  |  89. 

INVOLUNTARY  SERVITUDE. 

8m  OoBHetii  FilNiii;  8Uts«. 

IRREGULAR  ACQUISITION  OF  JU- 
RISDICnON. 

BllMt  of.    8m  Oonxts,  |  le. 

IRREGULAR  APPEAL. 

BffMt  of.   Sm  AppMl  Ud  Brrot,  |  S16. 

IRREGULAR  JUDGMENT. 

8m  Jmdgmuit,  |  85. 
OoneluiTraeH  at     8m  Jndgmtnt,  i|  S84-48T. 

IRREGULABITIES  IN  PRACTICE. 

Af  barmloM  MTor.    8m  Appeal  and  Error,  |  186S. 
VoMMitr  for  obJoeUon  in  io««r  court  to  oMtin 
nrlow  of.   8fla  Appeal  and  Error,  |  25*. 

IRREGULARITY. 

Oonitttntliig  gronnd  for  coUatoral  attaek  on  Jndf- 

mant.   8m  Judgment.  |  886. 
As  ground  for  noir  trUL    8m  Hov  Trial,  ||  18-18. 
In  aerrice  of  ptouM.   Bm  Psoomi,  |  68. 


IRREPARABLE  INJURY. 
As  groud  for  InJuoUoM.   8m  i^nciioa,  |  IL 

IBBESISTIBLE  CAUSE. 

8h  Aot  of  Ood;  bnfUbla  AooldOBl. 

IRRESISTIBLE  IMPULSE. 

As  affecting  capacttr  to  oMuA  crlmo.   Bm  Oztetsal 
law,  S  18. 

IBBIGATION. 

Di  guorsL   Bm  Watori  and  WaUrconrMS,  SS  83S- 
888. 

Bight  to  wndoma  lud  for.    8m  Eminent  Douilii, 
I  18. 

JMldal  notloe  of  Irrlgntlu  dlstilot  bonds.  Boa 

Svidenee,  |  20. 
Blgbt  of  rlpartu  omtor  to  om  vntor  for.  8m 

Waters  and  WatoreonrMS,  |  81. 

IBBIGATION  COMPANIES. 

8m  Waters  and  Water  Conipanios,  |  888. 

IBBIGATION  DISTBIGTS. 

Sm  Waters  and  WatarMUMa,  ||  888-886. 
Dlstlnguiibed    from    rodamatlMi    dlstrleta.  8ss 
Drains,  |  8. 

ISLANDS. 

Bl|^  of  rlpariu  omon  u  to.   8m  VnigiUs 
Waters,  |  17. 

ISSUANCE. 

Of  wrtt  of  attadunent.    Bm  AttaelUMnt,  SI  7«-7>' 
Of  nit  of  execution.    Sm  Bzecntlon,  t|  87-30. 
Of  viit  of  babeas  ooxpna.    8m  HabOM  Oorpos,  1 88. 
of  death  oertUeatM.   8m  Health.  {  18. 
Of  pnbUe  land  pateqi.   8m  PnbUe  iMriU,  |  118. 
Of  warelumM  noaigta,   8m  Wuohouema,  I  7. 

ISSUE. 

BoTlaw  and  legadH  to.   Bm  WUls,  |  868. 

ISSUE  OF  STOCK. 

Bm  Corporations,  i|  180-141. 

ISSUES. 

Tender  of  iasue  by  plea  or  answer.   Bm  Pleadli% 

I  68. 

Made  by  etvll  pleadings.   Bm  Pleading,  t  206. 
Oonformlty  of  Instmetiona  to.    Bm  Trial,  |  108. 

ISSUES,  PBOOF  AND  VABIANOE. 

Xa  actions  of  f  ordbto  oatrj  ud  detainer.  See 

rordUe  Bntry  and  Dotftlner,  |  88. 
In  criminal  cases.   Bee  Indiotment  and  XnfwmaHoa, 

IX 

In  dyU  eises.   Bm  Pleading,  ||  58,  805. 
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XTEHIZATION. 

Of  «Umi  agalBrt  eoimt7.    Sm  OoutiM,  S  U8> 

ITEHS. 

AUomU*  M  «otts,    fM  Ootti,  IS  M-4t. 

JAILS. 

■w  Filfolu;  BatomatorlH. 


BU^t  to 
S-S. 


JAPANESE. 

pDbtto  MhooL   In  OMl  BlCbti,  || 


JEOFAILS. 

■m  nftruKM  vndtr  Amtadmnl. 

JEOPAfiDT. 
JEWELRT. 

Sntr  of  commoa  untor  to  noiiTa  ud  mcif.  8m 
Owxlan,  I  a. 

Am  iMCgagt.   8m  OurUn,  f  167. 

JOINDER  OF  ACTIONS. 

Sm  Action,  ZH,  A. 
7or  bnaeb  of  contract.    8m  Oontracti,  |  256. 
Tor  wrongfal  dutb.    8m  Z^th,  |  8. 
For  dlvorM  and  to  MtablUb  proptrtr  rl^ti.  Am 

OlTorce,  I  6. 
For  •loctawnt.   Sm  BJwtmMit,  i  20. 
Of  olaetieB  pontuti.    8m  Btootlona,  |  98. 
Ai*<""*  tzMnton  vt  admlniitraton.   8m  BsMOtoxs 

and  Adalnlrtnton,  |  488. 
FW  UM  ox  lUadtr.    8m  UM  and  81andar,  S  a8H< 

JOINDER  OF  APPEALS. 

Bm  AvpMl  and  Error,  i  16. 

JOINDER  OF  APPELLANTS. 

8m  Appaal  and  BxroXf  |  2S6. 

JOINDER  OF  CLAIMS. 

To  Hako  amoant  1b  controreiiy  roqnlilte  to  giro 
court  ]azls4lctlon.    8m  Cotuts,  |  128. 

JOINDER  OF  COUNTS. 

In  crlsdnal  pUading.   BM  ladlotMak  ud  bfonu- 
tton,  i  110. 

JOINDER  OF  DEFENSSa 

Bm  Action,  |  ST. 

JOINDER  OF  OFFENSES. 

Is  exlmlnal  pleading.   8m  Indictment  and  Informa- 
tion, II  lOS-108. 


JC 

FlalnUfla.  i 
Sofondanta. 
In  f  ordUo 

SotaUux, 
Tti  oindnal 

Uon,  I  SO 
In  making 

Jbxt,  i  11 


J< 

laelndo  t) 
la  aar  conti 
Mu  not  01 
righta  and  ] 
tlMmwlTat, 

Bbarlng  pro; 
Bm  Faztn 

S  1.  Mnti 

[a]  If  01 
others  in  t 
one-third  t 
to  conduct 
for  the  h 
position  ol 
18  bound  1 
toward  th) 

?roflt8  of  1 
28. 

[b]  UntU 
joint  owne 
other,  and 
8old  for  b> 
S4  Cal.  32c 

[c]  One- 
to  mortgaj 
adventure.' 
Pac.  317. 

[d]  Aftei 
form  an 
estate,  one 
to  make  a 
the  othei  t 
T.  Weldon 

[e]  Wher 
five  tbousi 
a  joint  ei 
cost  eight 
tiff  could 
Band  dolls 
he  was  fin 
T.  LotE  (( 

[£]  In  ai 
three  thont 
defendant 
property  ti 
immaterial 
that  he  a 
poration  ti 
purchase  c 
sold  his  t 
Lots  (Cal. 

[r]  In  " 
Advantage 
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cealment  over  plaintiff  in  the  purchase  of 
property  for  a  joint  enterprise,  held  imma- 
terial whether  the  relationship  was  a  part- 
nership or  not. — Humburg  v.  Lotz  (Cat 
App.),  88  Pac.  510. 

[h]  In  an  action  to  recover  one-half  of  a 
three  thousand  dollars*  advantage  obtained  by 
defendant  over  plaintiff  in  the  purchase  of 
property  used  in  a  joint  enterprise,  it  was  im- 
material to  show  whether  or  not  plaintiff 
would  have  gone  into  the  enterprise  had  he 
known  defendant  was  receiving  an  advan- 
tage in  the  transaction. — Humbnrff  t.  Lotz 
(Cai.  App.),  88  Pac.  510. 

Ton  AuTHOBims  raou  Other  States: 
See  20  Cent.  Dig^  cols.  1456-1469,  S  8. 


i  2. 


PwUm  to  Ornbstika  Omtract. 


[a]  Plaintiffs  and  defendant  entered  into 
the  following  contract:  "  We,  the  undersigned, 
agree  to  share  equal  in  any  mine  we  may  buy 
or  find  from  this  date.  I  [defendant]  offset 
my  time  against  my  board  with"  plaintiffs. 
Signed,  etc.  Held,  that  plaintiffs  were  to 
board  defendant  while  prospecting,  and  that, 
as  to  any  mines  discovered  and  located  by 
him  pending  the  agreement,  all  were  to  be 
equal  tenants  in  common;  also  as  to  mines 
bought;  but  this  only  on  condition  that  all 
should  contribute  equally  to  the  purchase 
price,  and  the  plaintiffs  having  become  in- 
solvent, and  unable  to  board  defendant,  who 
thereafter  purchased  certain  mining  property 
with  his  own  funds,  and  without  any  offer  of 
contribution  from  plaintiffs,  they  were  not 
entitled  to  any  interest  in  such  property.*^ 
Miller  V.  Butterfleld,  70  CaL  62,  21  Pae.  648. 

§  3.  Klghti  and  Iiia1>iUtiM  u  to  TUxd  Tm- 
sons. 

[a]  PeraoM  not  partners  employing  laborers 
separatel^r  under  a  joint  contract,  are  not 
jointly   liable   to   such  laborers.— Smith 
Moynihan,  44  Cal.  54. 

[b]  Persons  not  partners  performing  separ- 
ate work  under  joint  contract  must  pay  labor- 
ers employed  by  each  separately. — Smith 
Moyniban,  44  Cal.  54. 

[c]  Where  several  persons  enter  into  a  joint 
agreement  appointing  an  agent  to  sell  prop* 
ert^,  and  some  of  them  refuse  to  unite  in  an 
action  against  the  agent  to  recover  money  re- 
ceived by  him  on  a  sale  of  the  property,  the 
fact  that  they  have  so  dealt  with  the  agent 
as  to  preclude  them  from  maintaining  such 
an  action  does  not  deprive  the  others  of  the 
right  to  sue  for  their  proportionate  share  of 
the  money. — Cole  v.  Bacon,  63  Cal.  571. 

[d]  Where  four  persons  jointly  interested  in 
a  venture  place  checks  received  therefrom  in 
a  bank  with  the  understanding  that  .it  shall 
collect  the  same,  and  pay  one-fourth  of  the 
proceeds  to  each  of  such  persons,  an  assign- 
ment by  one  of  the  four  of  his  interest  to  a 
stranger  is  good  as  against  another  of  the 
four  to  whom  he  is  indebted. — Hirshfeld  T. 
Weill,  121  CaL  13,  53  Pae.  402. 


[e]  Collecting  bank  employed  by  joint  ad- 
venturers under  agreement  to  return  proceeds 
of  collection  equally  to  them  is  bound  to  pay 
each  the  share  agreed  upon  and  cannot  apply 
part  due  one  of  them  to  debt  due  to  another. 
Hirshfeld  v.  Weill,  121  CaL  15,  53  Pac.  402. 

For  Authorities  feoh  Other  Statxs: 

See  29  Cent  Kg.,  cols.  1469-1471,  |S 
8,  0. 

JOINT  AND  SEVERAL  LIABILITY 
OF  SURETIES. 

8m  Prfacipal  and  Sue^.  |  IT. 

JOIKT  BOND& 

See  Bonds,  I  18. 

JOINT  CLAIMS. 


As  salijoets  of  eeanteEelalBi. 
tereUlm. 


■  ■•e  Betoff  and  0«b»- 


JOINT    00NTRIBUT0B7  NEOU- 
GENOE. 

Oonenrsst  utfiUtnat  ef  person  Inf  ued  sad  tkM 
pmea.  Sso  HegUfMice,  |  as. 

JOINT  DEBfUBBEBS. 
■se  PleadlBd;  |  109. 

JOINT  LIABILIT7. 

For  fees  of  aAttratozs.   lee  AiMlnttton  SDd  Amd. 

t  SO. 

Of  stockhoMart  fftr  dsMs  of  oerpoTattoa.  Iss 
poraUoas,  |  887. 

JOINT  PLEAS. 

■es  PlHidlng,  i  47. 

JOINT  STOCK  C0MFANIE8. 

laelmdo  nalnMrpeEsUd  otnpaalss  fitned  fw 
pwpoias  ef  profit  and  havlaf  a  e^ltal  stoek  dt 
tided  into  truufersbla  shatM;  tbelr  nstnze,  fona- 
tlOB,  uid  dlwolnUon;  rights,  powsrs,  dirtlM,  tai 
lUbllitiea  of  raeb  bodlei,  tlwlr  msmlMrs  ud  ofl- 
ceri,  SI  unonc  tlwinielT«B  ud  u  to  oUurs,  Inci- 
dent to  th«  existanofl  of  the  compmur.  *od  Ufsl 
pxoeeedlags  for  tli«  •nfoneaiMit  tbanof. 

APPLICABILITT  OP  GENERAL  LAW  OP  PABT- 

NERSHIP,   I  1. 
RELATION  BETWEEN  STOCKHOLDERS.  S  i. 
FORFEITURE  OF  MEMBERSHIP.  |  8. 
UUTUAL    DEALINGS    AND    LIABILITIES  OP 

HEHBERS,  i  4. 
LIABILITY  OF  HEMBBB8  FOB  IffiBTB  OF  OOV- 

GERN,   I  6. 

AUTHORITY  OF  lOHBSB  TO  BIHD  OOKPdn^ 
I  «. 
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AtrrHOUTT  w  If  AHAonia  Aanr,  i  t. 

ACTIONS  BT  OB  A0AIK8T.  | 

DISSOLUTION,  I  9. 

  DISTBtBUTIOIf  OT  ASSBTS,  |  10. 

— —  008T8  AKS  OOtmSBL  FUS,  |  11. 

■m,  ilM,  AuoeUUeni;  Oocvontfami;  PutBtMUp. 
Fftrmad  for  pwpoM  of  tgrnUag  bIbm.  Im  IOm 
.  nAlOMnl^  I  M. 

S  1.  ApidleftWlltr  «f  QflDUal  Lbv  of  FuW 

ta]  Joint  itoek  companies  are  goreraed  by 
the  general  law  of  partnerahip  where  the 
articles  do  not  otherwue  proTide.— Bollard  t. 
Kinnej,  10  CaL  60. 

8  8.  Belatlon  Between  StoeUMden. 

[a]  The  relations  of  the  stockholders  of  the 
ordinary  nniDCorporated  ditch  companies  of 
the  mining  regioui,  the  stock  of  which  is 
bought  and  sold  at  the  pleaanre  of  the  owners 
without  consulting  the  co-owners,  are,  like 
those  in  the  usual  mining  companies,  more  in 
the  nature  of  tenancies  in  common  than  of 
strict  commercial  copartnerships. — MeConnell 
T.  DenTer,  35  Gal.  36S,  46  Am.  Deo.  107. 

S  3.  Forfflitiire  of  HonlMnhlp. 

[a]  A  joint  stock  company  was  formed  in 
the  city  of  New  York  for  the  purpose  of 
prosecuting  the  bosiaeSB  of  mining  in  Califor- 
nia, the  ttoek  being  divided  Into  money 
shares  and  labor  shares,  and  the  holders  of 
the  latter  contributing  no  capital  toward  the 
outfit  oi  the  company  and  having  their  ex* 
penses  to  California  paid  out  of  the  funds 
contributed  by  the  holders  of  the  money 
shares.  One  of  the  articles  provided  "that 
any  operative  shareholder  who  shall  absent 
himself  during  any  portion  of  the  time  hereby 
limited  without  leave,  or  providing  a  proper 
substitute,  unless  relieved  by  a  vote  of  the 
majority  of  the  operative  Bbareholdera  for 
good  cause  assigned,  shall  forfeit  bis  interest 
in  the  labor  stock."  Held,  that  a  failure  to 
join  the  company  in  California  within  a  rea- 
sonable time  was  absence  without  leave  within 
the  meaning  of  the  article,  and  would  war- 
rant a  resolntion  of  the  company  forfeiting 
the  member's  labor  stock.— Ton  Schmidt  v. 
Huntington,  1  66. 

}  4.  Matnal  DeaUngs  and  IdablUUes  of 

Members. 

[a]  Where  the  articles  of  a  joint  stock  asso- 
ciation do  not  regulate  the  remedies  of  the 
parties  inter  se,  the  general  law  of  partner- 
ship applies.— BuUard  v.  Kinney,  10  Cal.  60. 

[b]  Complaint  in  this  case  alleging  that 
plaintiff  and  defendants  are  members  of  a 
Joint  stock  company  known  as  the  "Miners* 
Ditch  Company,"  that  defendants  exclude 
plaintiif  from  participation  in  the  business  or 
benefit  from  that  they  have  received  large 
nuns  of  money  from  the  same,  and  refuse  to 
aeconnt  or  pay  him  anything,  etc.,  entitles 
plaintiff  to  relief  by  a  decree  affirming  his  in^ 

Cal.  DtgMt,  Tel.  8— IBl 


terest,  and  directing  an  ucoiiBt.-M3mltk 
Fagan,  17  CaL  178. 

Ttm  AjmanBEB  nam  Otbck  tnxTta: 
See  89  Cent.  Dig^  eoli.  1508-1606,  |  14. 

S  S.  ZdaUUtr  of  BSemben  fer  Debts  of  Omu 
cefu. 

[a]  One  who  furnishes  lumber  or  other  ma* 
terials  to  an  unincorporated  ditch  company 
onder  an  agreement  that  it  is  to  be  paid  out 
of  the  proceeds  of  a  ditch  cannot,  after  the 
proceeds  have  all  been  faithfully  applied  in 
payment,  recover  the  residue  against  the 
members  of  the  company. — ^BCeConne^  t.  Den- 
ver, 36  Cal.  369,  45  Am.  Dee.  107. 

{  &  Anthoil^  of  Member  to  Bind  Company. 

[a]  A  member  of  an  unincorporated  ditch 
company  has  no  general  authority,  by  virtue 
of  such  membership,  to  bind  the  company  bv 
his  contracts. — MeConnell  t.  Denver,  35  Cu. 
S66,  46  Am.  Dee.  107. 

S  7.  Aotboil^  (tf  Managing  Agent. 

[a]  The  managing  agent  of  an  unincorpor- 
ated ditch  company  cannot  bind  the  company 
by  a  promissory  note  given  for  materials  used 
by  the  company,  unless  e^ressly  authorized 
BO  to  do,  or  unless,  from  his  acts,  recognized 
by  the  company,  with  full  knowled|[e  of  the 
acts  at  the  time  of  the  recognition,  such 
authority  mar  be  implied. — MeConnell  v.  Den- 
ver, 35  Cal.  866,  46  Am.  Dee.  107. 

)  8.  Actions  by  or  Against 

[a]  Where  two  shareholders  in  a  joint  stock 
company  sold  to  the  company  goods  to  a  large 
amount,  and  afterward,  during  the  existence 
of  the  company,  sold  their  stock  to  A,  and  as- 
signed their  account  for  such  goods  to  B,  who 
sued  such  company  on  said  account  by  at- 
tachment, held,  that  such  action  eonld  not  be 
mainttUned,  there  having  been  no  final  settle- 
ment of  the  partnership  accounts,  no  balance 
struck,  and  no  express  promise  on  the  part  of 
the  individual  members  to  my  their  ascer- 
tained portion.— Bnllard  v.  Kinney,  10  CaL 
60. 

[b]  Statnte  which  allows,  when  two  or  more 
persona  transact  business  under  a  common 
name,  a  snit  to  be  brought  against  them  by 
such  company  name,  being  in  derogation  of 
the  common  law,  must  be  construed  strictly.— 
King  V.  Bandlett,  33  CaL  318. 

For  AuTHOBinxs  ntou  Otrek  States: 

See  29  Cent  Dig.,  ools.  1615-1522,  §§  81- 
27. 

§  9.  Dissolation. 

[a]  One  of  the  plaintiffs  having  fiUled  to  Join 
the  company  within  a  reasonable  time  it  seems 
that  his  labor  stock  became  forfeited  nnder 
one  of  the  clauses  in  the  articles  of  associa- 
tion, which  declared  absence  without  leave  te 
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hfl  «  eadw  «f  forfeiture^  and  the  other  plaio- 
tuEs  having  deierted  the  company,  held,  that 
a  reaolntion  of  the  eompaDv  deelaring  their 
mone^  shares,  as  well  as  labor  shares,  to  be 
forfeited,  was  valid  under  the  articles  of  as- 
sociation.—Von  Schmidt  T.  Hnntington,  1  CaL 
6S. 

[b]  Joint  stoek  association,  formed  for  ft 
special  period,  cannot  be  dissolved  within  that 

.  period  without  the  unanimous  eonient  of  the 
'  stockholders,  except  by  the  iaterpoaition  of 
t  a  court  of  equity.— Von  Sclunidt  v.  Hunting* 
j  ton,  1  CaL  (». 

[c]  Bill  to  dissolve  joint  stock  company  need 
not  specially  allege  that  it  is  filed  on  behalf 
of  plaintiff  and  others,  if  scope  of  it  is  to 
protect  otbers.-— Von  Schmidt  v.  Huntington, 
1  Cal.  68. 

[d]  When  object  of  a  joint  stoek  company 
i»  impracticable,  dissolution  will  be  decreed.— 
Von  Schmidt  v.  Huntington,  1  Cal.  65. 

[e]  Bill  for  dissolution  and  accounting  lies 
against  a  joint  stock  company  asserting  a  tax 
title  obtained  by  fraudulent  collusion  to  in< 
jure  a  stockholder.— Underbill  v.  Trustees,  17 
Cal.  178. 

FOB  AuTHOBims  FEOM  Othib  Statbs; 

See  20  Cent  Dig.,  cols.  1625-1630,  |  31. 


{  10.  Distribution  of  Assets. 

[a]  Upon  dissolution  of  a  joint  stock  com- 
pany assets  will  be  distributed  equitably.— 
Von  Schmidt  v.  Huntington,  1  Cat  65. 

rb]  Tlie  stock  ctf  a  joint  stoek  mining  asso- 
ciation, formed  in  the  city  of  New  York,  for 
the  purpose  of  gold  mining  in  California,  was 
divided  into  money  shares  and  labor  ebares, 
and  the  holders  of  the  labor  shares  con- 
tributed nothing  toward  the  capital  stock, 
and  had  performed  no  labor  beneficial  to  the 
company,  but  had  had  their  expenses  to  Call- 
foruia  paid  out  of  the  funds  paid  in  by  the 
holders  of  the  money  shares.  Upon  a  dissolu- 
tion of  the  association  by  a  decree  in  chan- 
cery, because  of  the  impracticability  of  effect- 
ing the  object  intended,  it  was  held  that  the 
assets  thereof  should  be  distributed  among 
the  holders  of  the  money  shares  alone.— Von 
Schmidt  V.  Huntington,  1  Cal.  55. 

§  11.  —  Costs  and  Counsel  Feai. 

[a]  It  being  for  the  interest  of  all  parties 
concerned  that  a  joint  stock  association  should 
be  dissolved  by  a  decree  in  chancery  at  the 
suit  of  a  portion  of  the  stockholders,  the 
costs  and  counsel  fees  on  each  side  must  be 
paid  out  of  the  general  fnnd^Von  Schmidt 
T.  Huntington,  1  Cal.  56. 

JOINT  TENANCY. 

Z&elnds  nstoz*  and  inddents  of  the  Joint  aetata 
tt  two  or  mors  persons  m  proptrtjr  ae«nlrsd  «ad 
h*ld  by  Umb  IV  stSBl  or  disseisin  ei  la  anr  man- 
Bsr  eUMTWlBe  llttn  liy  dssosnt,  at  tbs  sssu  time 
aaft  In  vMm  of  -tbs  isms  tUls,  Intsrsslt  and  pes> 


sssston;  aMttton  eC  Ok  iHWnnHiW  tstn—  Jebk 
tsaaasj  and  tsnsncr  .tn  and  its  ebet; 

richts,  yewsxs,  and  UabmUss  of  Jelat  tsaanls;  ss* 
ttons  and'  otter  iirnnssiWins  Tiitwsin,  aplstt 
them;  and  somanes  s(  tk«  tmingy  sUwwlas  ifeH 
If  partition. 

NAimtB  AND  XNOZDENT&  |  1. 

STATUTORY   ABOLiriON  OB  KODIFICATIOK, 

I  2. 

CREATION  AI>*D  EXISTXNOE,  |  t. 
8TJRTIV0BSHIP,  f  4. 

ACCOUNTING  AND  OONTRIBOTION,  |  S. 
BALE  AND  OONTSTANCE  OF  JOINT  PBOPSBTT. 
I  «. 

ACTIONS  BY  JOINT  TENANTS,  |  T. 

See,  also,  Sststes;  Tsasnv  la  Oommoa. 

Blgbt  to  attaoh  prspertp  tald  JelBfelr*  AttsA- 
mant,  f  47. 

Hode  of  IsTTlnc  sttacABSnt  en  Joint  proper^.  Ssi 

AttaohmsBt,  |  S7. 
Dotds  cTMtlnc.    Bm  DMds,  {  127. 
HMosslty  for  change  of  possessioa  on  tnmsfor  bo- 

twsn.   Set  FtandnlMit  OamjaiuMs.  S  7t. 
JtfBt  propeitp  as  sabjeel  to  temestiad  claim.  ••• 

Remeslead,  i  M. 
WUlB  orMttlBfr    See  Wffls,  |  >S«. 

g  1.  Katun  and  taeUMtM. 

[a]  Joint  tenancy  involves  unity  of  interest, 
title,  time  and  possession,  and  right  of  snr- 
vivorship^Ds  Witt  t.  San  Franeiseo,  S  CaL 
897. 

[b]  Joint  interest  is  defined  in  section  6S3, 
Civil  Code.— Hittell's  Estate,  141  CaL  435,  75. 
Pae.  69. 

Fob  Authobities  fbou  Othxb  States: 

See  29  Cent.  Dig.,  cols.  1535-1538,  {  L 

I  £.  Statutory  Abolition  or  Modlflcatlon. 

[a]  The  amendatory  act  of  1855,  concerning 
eonveyanees,  abolishing  joint  tenancies,  ex- 
cept when  expressly  declared,  can  only  apply 
to  future  and  not  to  past  conveyances.— 
Dewey  v.  Laml^er,  7  CaL  847. 

[b]  It  is  not  within  the  power      th«  le^ 

lature  by  a  retrospective  act  to  convert  joint 
tenancies  into  tenancies  in  common,  and  thni 
destroy  the  essential  element  of  snrriTorshipi 
Greer  v.  Blanchar,  40'  Cal.  194. 

F(S  AcTHOBima  vboh  Othxb  States: 

See  29  Cent.  IMg.,  eols.  1538,  1539,  |  2. 

§  3.  Oreatlon  and  Bxlstence. 

[a]  Joint  tenancy  was  created  by  deed  to 
tTTo  persons  prior  to  act  abolishing  joint  ten- 
ancy.—Dewey  V.  Ijambier,  7  Cal.  347. 

[b]  In  order  to  eonstitnte  a  joint  entate  in 
lauds  in  two  or  more  persons  such  estate 
must  be  expressly  declared  as  such  in  the 
conveyance,  otherwise  the  estate  conveyed 
will  be  held  by  the  grantees  as  tenants  ia 
common. — Bowen  t.  May,  12  CaL  348. 

[c]  The  fact  that  two  or  more  persons  joia 
in  the  execution  of  a  mortgage  of  lands  does 
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not  raise  the  prMomption  that  tbe  estate 
mortgaged  ii  jout  property. — ^Bowen  t.  May^ 
12  Cal.  848. 

[d]  A  conveTanee  to  a  trustee  for  the  use 
and  benefit  of  two  or  more  persons,  made 
prior  to  act  of  April  27,  1S55,  providing  that 
every  interest  in  real  estate  granted  to  two 
or  more  persons  shall  be  a  tenancy  in  com- 
mon, unless  expressly  declared  in  the  grant 
to  b«  a  joint  tenancy,  vests  an  equitable 
estate  in  the  cettnis  que  trustent  as  joint 
tenants.— Oreer  t.  Blanebar,  40  CaL  194. 

[e]  In  a  conveyance  to  tmsteeSf  with  power 
to  sell  and  use  the  proceeds  to  pay  expenses 
and  the  debts  of  the  grantor,  if  tJie  convey 
ance  is  silent  as  to  whether  the  trustees  take 
as  joint  tenants  or  tenants  in  common,  courts 
will  hold  that  they  take  as  joint  tenants.— 
Saunders  v.  Schmaelzle,  49  Cal.  50. 

[f]  A  joint  interest  in  personal  property 
vitn  the  right  of  survivorship,  can  oufy  be 
created  in  accordance  with  section  683  of  the 
Civil  Code,  which  applies  both  to  real  &n>i 
personal  property,  and  requires  it  to  be  created 
by  a  title  vested  in  several  persons  in  equal 
■bares  by  a  single  instrument,  in  which  a 
joint,  tenancy  is  expressly  declared.  It  can- 
not be  established  in  respect  of  money  be- 
longing to  the  wife  by  an  independent  title, 
by  depositing  it  and  taking  a  pass-book  in 
the  names  of  the  husband  and  wife  without 
any  express  declaration  that  the  money  should 
be  held  in  joint  tenancy. — Denigan  v.  San 
Francisco  Sav.  Union,  127  CaL  142,  78  Am. 
St  Bep.  85,  69  Pae.  890. 


§  4.  SazTlTorshlp. 

[a]  Right  of  survivorship  Is  the  grand  inci- 
dent of  joint  tenancy.— De  Witt  v.  San  Fran- 
cisco, 2  Cal.  297. 

[b1  The  provision  of  section  1431  of  the 
(Hvfl  Code,  that  a  right  created  in  favor  of 
several  persons  is  presumed  to  be  joint  and 
not  several,  unless  overcome  by  express  word 
to  the  contrary,  has  reference  only  to  the 
relation  between  the  parties  in  whose  favor 
the  right  is  created  and  the  party  against 
whom  it  exists,  and  does  not  determine  the 
relation  of  joint  interest  and  benefit  of  sur- 
vivorship as  between  the  owners  of  the  right 
in  their  relations  to  each  other. — Denigan  v. 
San  Francisco  Sav.  Union,  127  Cal.  142,  78 
Am.  St.  Bep.  35,  59  Pae.  390. 

[c]  Tinder  Civil  Code,  sections  883,  686, 
where  a  note  and  mortgage  were  executed  to 
several  persons,  they  held  as  tenants  in  com- 
mon, so  that  on  the  death  of  one  the  entire 
interest  did  not  pass  to  the  others  by  right 
of  survivorship.— Conde  v.  Dreisam  Oold  Min. 
etc.  Co.  (Cal.  App.),  86  Pac.  825. 

Fw  AtrTHOums  noH  Otbsb  Statxs: 

See  29  Cent.  Dig.,  eols.  1540-1543,  S  ^ 


{  S.  Aocoimtlng  and  Oontrllmtlon. 

[a]  One  of  two  joint  tenants  in  an  estate 
for  years  can  compel  the  other  to  contribute 


his  moiety  of  the  amount  advanced  by  the 
former,  with  the  letter's  knowledge,  for  im. 
provements,  with  interest,  but  not  a  further 
sum  as  damages. — Young  v.  Polaek,  3  Cal. 
208. 

[b]  A  finding  showed  a  conveyance  by  de- 
fendant to  plaintiff  of  an  undivided  one-third 
Interest  in  certain  realty,  and  personalty. 
That  they  afterward  transferred  the  title  to 
another,  reserving  certain  wool,  sheep,  and 
lambs,  which  were  held  by  the  parties  jointly, 
and  of  which  the  defendant  was  given  the 
charge  and  management;  and  that  he  dis- 
posed of  the  property  by  hie  own  admission, 
receiving  a  certain  sum  therefor,  which  he 
converted  to  his  own  use,  though  due  demand 
was  made  by  plaintifl  for  bis  share  of  the 
proceeds.  Hold  sufficient  to  sustain  a  recov- 
ery by  plaintiff  for  his  share  of  the  proceeds. 
Conroy  r.  Waters,  133  CaL  2U,  65  Pae.  387. 

%  6.   Bale  and  Oonvsyanca  of  Joint  Propsrty. 

[a]  A  sale  made  by  one  joint  tenant  cannot 
devest  his  cotenant  of  his  interest  in  the 
property. — People  v.  Marshall,  8  Cal.  51. 

[b]  Where  one  of  several  joint  tenants  con- 
veys an  especial  parcel,  or  his  interest  there- 
in, of  the  general  tract,  the  grantee  takes 
subject  to  the  contingency  of  loss  of  the 
premises,  if  on  partition  the  parcel  in  ques- 
tion should  not  be  allotted  to  the  grantor.— 
Stark  T.  Barrett,  15  CaL  36L 

Fob  AxJTHOEmEa  raoM  Othke  States: 

See  20  Cent.  Dig.,  cols.  1550-1552,  f  18. 

J  7.  Actions  by  Joint  Tenants. 

[a]  Joint  tenants  must  join  in  an  action  for 
possession  of  land  jointly  held.  The  failure 
to  do  so  is  fatal  to  a  recovery. — ^Dewey  T. 
Lambier,  7  Cal.  347. 

[b]  As  under  Civil  Code,  section  162,  realty 
acquired  as  a  gift  by  a  married  woman  re- 
mains her  separate  property,  the  filing  of  a 
declaration  of  homestead  for  the  benefit  of 
herself  and  husband,  even  if  it  transmuted 
the  title  into  a  joint  tenancy,  did  not  pre- 
clude the  wife  from  maintaining  in  her  own 
name  an  action  to  quiet  title.  Code  of  Civil 
Procedure,  section  384,  authorizing  joint  ten- 
ants to  bring  actions  severally. — ^Prey  t.  Scan- 
ley,  110  Cal.  423,  42  Pac.  908. 

Foe  Adthqbitiis  roh  Otheb  States: 

See  29  Cent.  Dig.,  eols.  1552-1554,  |  19.  . 

JOINT  T0KT.FEA80B8. 

UaUll^  for  «sanpls>7  dssucss.         Daaugss,  | 

58. 

joLTnro  TBAm. 

IdiblUty  of  curlsr  for  Injszlss  from  ssUsa  JSIls. 
Sm  Carrleri,  t  llA. 

J0USNAL8. 

Of  auts  isflslstere.  Jss  OsUfomla,  |  IS. 
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JUDGES. 

AdaA*  yObUe  rtftem  anthoifMA  to  pmU*  1b 
tb«  eovto  and  admlalfUr  law  tlwnln,  wbtther  dee- 
Ignktod  u  JadgAi.  )nitle«l,  ohSDcellon,  ■urrogatoi, 
or  by  other  tlU«i;  appolotmant,  quliflcatlon,  t«n- 
«r«,  Md  ramoTkl  «f  tadi  Jodgm,  and  ip«clal,  nb- 
■tttnt«,  «ad  d*  fMto  J«dgu,  tfe«lr  slfUi,  powen. 
ditlM,  ud  UftUltttu;  and  dUqnalUeaSUB  of 
Jndgw. 

L  APPOINTMENT,  QUALIPICATIONS 
AND   TENUBE,   §§  1-14. 

n.  BIGHTS,  POWEBS,  DUTIES  AND  LIA- 
BILITIES,  §$  13  30. 

in.  DISQUALIFICATION  TO  ACT,  §§  31- 
45. 

PnbUiUBc  falM  diargc  agminit  Jndg«  at  fronnd  (or 
diibannaat.    Bm  Attomay  and  CUant,  |  36. 

Oflanie  of  bribing  Jad«a.    Sea  Bribery,  I  *. 

Olarki  of  court.    Baa  Olarka  of  Conrt. 

Powar  of  laglsUtan  to  confat  fanetlona  en  Jodfa 
iBrtoad  of  eout.    Sao  ComUkntUDal  law,  |  64. 

JndloUl  pmroii  and  fneUou.  Boa  Oomtftational 
iMw,  in,  0. 

BBOTOaelUBont  of  asacotm  ofltoora  on  prorlBca  of. 

Sao  Oonitltntlonal  Law,  |  66. 
Httmbor  of  Jndgai  tucnmtf  to  odjndloatink  Boo 

Ooarti.  |j  90-63. 
Court  olBoara  in  sanaial.    Soa  Canrti. 
Absence  of  Judge  from  trial  aa  ground  for  naw  krUL 

See  Orlnlnal  Law,  |  fi25. 
Jndldal  notice  of.    Soa  Bvidattoo,  S  9i. 
Biract  of  dlaqoatifloatlon  of  Jndffo  on  Jndgmont.  Boo 

Jndgmoafe.  |  5. 
HlHoadact  nf  Jndfo  as  gronad  for  new  trlaL  Boo 

How  Trial,  S 
Hotarloo  pobUo.   Boo  Hotaxtoi. 


L   APPOINTMENT,  QUALIFICATIONS 
AND  TENURE. 

NATURE  OF  OFFICE.  |  1. 

ABOLITION  OP  OFFICE  OF  OAKLAND  POLICE 
JUDGE,  I  2. 

POVER  OF  LEOISLATTTRE  TO  INCREASE  NUM- 
BER OF  JUDGES,  I  8. 

APPOINTMENT  OB  ELECTION.  {  4. 

SELECTION  OF  JUSTICES  OF  COURT  OF  SES- 
SIONS, I  5. 

QUALIFICATION  IN  GENERAL,  |  6. 

TIME  TO  QUALIFY,  |  7. 

DE  FACTO  JUDGES,  |  8. 

COLLATERAL  ATTACK  ON  OFFICE,  |  ». 

TERM  OF  OFFICE.  |  10. 

HOLDING  OVER  AFTER  EXPIRATION  OF  TERM, 
I  11. 

VACANCY   AND  APPOINTMENT  OB  ELECTION 

TO  FILL,  t  12. 
  TERU     OF     APPOINTEE     OB  PERSON 

ELECTED,  I  13. 
REMOVAL,  S  14- 


§  1.  Nature  of  Ofice. 

[a]  Office  of  eouDty  jadge  is  not  a  county 
office  under  election  act. — ^People  t.  Martin, 
12  Cal.  409. 

[b]  There  is  no  such  ofleer  as  a  constito 
tional  judge  as  con  trad  istingnished  from  tt 
legislativiB  ^dge.   Both  are  provided  for  la 


the  conatitation,  and  in  that  sense  are  eon- 
stitntional  officers. — Chnieh  t.  Colgaa,  117 

.  Cal.  685,  50  Pae.  12. 

Fern  AuTROUTiEs  noH  Otris  Staiss: 
See  29  Cent.  Dig.,  eols.  1S62, 1568,  |  L 

$  2.  AlMUttQn  of  Ofllofl  at  OaUaod  Pollsi 

Judge. 

Fa]  Act  of  March  18,  1885,  abolished  office 
'  of  police  judge  in  ci^  of  Oakland. — ^Peoide  i. 
Hensbaw,  76  CaL  447,  18  Pae.  413. 

Foe  AtTTHOBrriEs  fbom  Othrb  States: 

See  29  Cent.  Dig.,  cols.  1563-1565,  {  8. 


S  3.  Power  of  Legislature  to  Increase  NnmlNC 
of  Judges. 

[a]  Legislature  has  power  to  increase  ddiD' 
ber  of  judges.— liloyd.  Ex  parte,  78  CaL  423, 
20  Pae.  872, 

S  4.  Appointment  or  Election. 

[a]  Act  of  legislature  authorizing  goveroor 
to  appoint  a  judge  of  the  supreme  court,  dor 
ing  the  absence  of  one  of  the  judges  from  th' 
state,  is  unconstitutionaL — ^People  ▼.  Wells,  2 
Cal.  198,  610. 

[b]  Statute  providing  for  election  of  dis- 
trict judges  m  1858  aad  every  six  years 
thereafter,  so  far  as  it  afFeets  the  election  ot 
1858,  only  applies  to  such  offices  as  were  to 
become  vacant  in  January,  1859,  and  tbia  is 
evident  as  well  as  by  terms  of  act  aa  un- 
reasonableness of  supposing  that  lenslatiiK 
meant  to  authorise  election  several  yesrs 
in  advance  of  time  when  office  was  to  be 
filled.— People  v.  WeUer,  11  CaL  77. 

[c]  Where  an  election  for  the  office  of  di*- 
trict  judge  was  held  by  the  qualified  electon 
of  such  district  at  the  general  election  is 
1858,  and  the  term  of  the  present  incumbent 
of  that  office  does  not  expire  until  JanaarT, 
1861,  held,  that  such  election  was  uoautbor- 
ized,  and  the  person  elected  is  not  entitled  td 
a  commission  to  such  office. — ^People  v.  Weller, 
11  Cal.  77. 

[d]  Legislature  can  direct  the  time  snd 

prescribe  the  mode  of  electing  district  jndges, 
but  cannot  change  the  tenure  of  the  office; 
bencp,  so  much  of  the  act  as  limited  the 
period  of  incumbency  is  void. — People  ex  rel. 
Attorney  General  v.  Burbanic,  12  Cal.  37S. 

[e]  Where  an  act  organizing  a  county  pr»- 
vides  for  the  election  of  a  county  judge,  snd 
limits  the  period  of  tenure  to  two  years,  tbe 
act  is  void,  pro  tanto,  but  the  election  beM 
under  the  act  is  good,  and  entitles  the  in- 
cumbent to  the  office  for  four  years. — People 
V.  Bosborough,  14  CaL  180. 

[fj  Tbe  relator  entered  on  the  office  of 
county  judge  in  1852.  His  term  of  office  ran 
until  Xovember,  1856.  By  reason  of  s  nus- 
taken  apprehension  of  law  he  was  re-flleetefl 
in  the  fall  of  1853,  and  again  in  the  fsll  or 
1857.   Held,    that    the    election   of  U» 
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amonnted  to  netliiiii  as  title  to  tbe  offlefc — 
Johnson  v.  Dnden,  18  CaL  606. 

[g]  Change  of  time  of  election  of  judicial 
omcerB  hy  the  new  eonatitution  ,  changed  the 
time  of  election  of  police  jndge  of  Sacra- 
mento, ander  aot  of  1864.— People  t.  Henry, 
62  Cii  667. 

Fob  Authomtos  vboh  Otheb  States  : 

See  S9  Cent  Dig.,  cols.  1566,  1567,  SS  4-12. 

§  6.  StiectKoi  of  JnitlcaB  of  Oonzt  of  Bm- 
Bions. 

[a]  The  mere  fact  that  the  county  judge  is 
authorized  by  law  to  preside  at  a  convention 
of  justicea  of  the  peace  does  not  authorize 
him  to  dissolve  the  convention. — People  v. 
Campbell,  S  Cal.  135. 

[b]  Where  the  jnaticea  of  the  peace  fail  to 
elect  associate  justices  of  the  court  of  seasiona 
on  the  first  Monday  in  October  the  county 
judge  may  appoint  associates  for  the  then 
term;  but  the  justices  may  convene  at  any 
subsequent  time  and  elect  associates.— Peo- 
ple ex  rel.  Gorham  v.  Campbell,  2  Cal.  135. 

[c]  Preaenee  of  county  judge  and  clerk  at 
couTention  is  not  essentiiU;  and,  if  they  re- 
fuse to  attend,  the  election  by  the  justices 
will  neverthelMS  be  valid. — ^People  ex  nL 
Gorham  v.  Campbell,  2  CaL  135. 

[d]  Where  the  convention  of  justices  of  the 
peace  for  electing  two  associate  justices  of 
the  court  of  sessions  was  presided  over  by  the 
then  acting  county  judge,  his  official  acts  at 
such  convention  were  legal,  although  it  was 
afterward  determined  that  another  person 
had  been  legally  elected  to  that  office;  ■  and 
a  eonrt  of  sessions  composed  of  said  other 
person  as  county  judge,  and  of  the  two  as> 
soeiates  elected  by  such  convention,  was 
legallj  organ  iaed. — ^People  v.  Wyman,  16  CaL 
70. 

g  6.  QnalUcaUai  in  GounL 

[a']  Altboogh  the  Tight  to  an  offlea  is  de- 
rived by  election  from  the  people,  it  is  com- 
petent for  the  legislature  to  render  the  enjoy- 
ment of  the  right  dependent  upon  various 
conditions,  as  to  the  ascertaining  of  the 
result  of  the  election,  the  issuing  of  the  com- 
misaion,  and  the  qualification  of  the  officer^ 
Brodie  v.  Campbell,  17  Cal.  11. 

Fob  Authorities  raou  Othib  States: 

See  29  Cent.  Dig.,  cols.  1582,  1583,  {  81. 

§  7.  Tlmo  to  QoaUfy. 

[a]  As  the  statute  has  not  in  this  ease  pro- 
vided for  the  issuing  of  a  commission  or  the 
qualification  of  the  successor  at  any  given 
time,  the  date  of  the  qualification  here,  Jan- 
nary  8,  1855,  the  SQCcessor  being  elected  In 
September  previous,  will  be  considered  prima 
facie  a  reasonable  time  within  which  to  qual- 
ify, particularly  as  the  period  taken  seems 
to  be  in  analogy  to  the  time  fixed  by  the 
legialatnzs  in  other  instances  for  the  com- 


mencement of  the  terms  of  judges  elected  at 
the  general  election. — Brodie  v.  Campbell,  17 
CaL  11. 

S  B.  Do  Facto  Judges. 

[a]  There  cannot  be  a  de  facto  Judge  of  a 
court  that  has  no  existence.— People  v.  Toal, 
86  Cal.  338,  24  Pae.  603. 

[b]  Where  the  judge  eleet  was  attorney  in 
a  proceeding  pending,  and  his  predecessor  in 
office  assumed  jurisdiction  by  the  entry  of 
judgment  on  the  first  Monday  of  January, 
which  was  also  the  first  Monday  after  the 
first  day  of  January,  both  judges  acting  in 
good  faith,  and  believing  that  the  term  of 
the  judge  elect  did  not  commence  tilt  Tues- 
day, the  judge  acting  was  a  de  facto  judge. — 
Merced  Bank  v.  Bosenthal,  20  Cal.  39,  31  Pac 
849,  83  Pae.  738. 

Fob  Authobities  vboh  Otheb  States: 

Bee  29  Cent.  Dig.,  eols.  1S73-1576.  88  11> 


8  9.  Collateral  Attack  on  Office. 

[a]  The  question  whether  the  governor  had 
power  to  appoint  a  judge  who  has  entered 
on  his  office  cannot  be  raised  collaterally,  but 
can  only  be  tried  in  an  action  brought  for 
the  purpose. — ^People  v.  Saasovich,  29  Cal. 
480. 

[b]  The  request  of  one  county  judge,  made 
to  another,  that  the  latter  should  hold  court 
for  the  trial  of  any  cause,  gives  him  color  of 
authority  in  that  behalf,  and,  he  having  held 
the  court  for  that  purpose,  his  authority  can- 
not be  inquired  into  collaterally.— People  T. 
MeUon,  40  CaL  648. 

8  10.   Term  of  Office. 

[a]  Judge  of  district  eonrt  is  entitled  to 
hold  office  for  period  of  six  years. — People  ex 
rel.  Brodie  v.  Weller,  11  CaL  77. 

[b]  Under  Wood's  Digest,  page  160,  article 
634,  section  14,  providing  that  district  judges 
shall  be  chosen  by  the  electors  at  the  general 
election  in  the  year  185S,  and  at  the  general 
election  every  six  ^ears  thereafter,  and  shall 
enter  on  their  duties  on  the  1st  of  January 
succeeding,  one  who  claimed  to  have  been 
elected  to  such  office  at  such  election  is  not 
entitled  to  a  commission  to  succeed  the  then 
incumbent,  whose  term  did  not  rightly  expire 
tinder  the  constitution  until  1861. — ^People  v. 
Wellor,  U  CsL  77. 

[e]  Constitntloit  providing  that  a  district 
juc^  shall  hold  his  office  for  six  years, 
though  the  legislature  can  direct  the  time 
and  manner  of  electing  a  district  judge,  it 
eannot  change  the  tenure  of  bis  office.— People 
T.  Burbank,  18  CaL  378. 

[d]  As  the  legislature  has  the  power  to  fix 
the  mode  of  election  of  district  jud^e,  a  stat- 
ute may  be  valid  so  far  as  it  applies  to  the 
nwda  w  aleeiiMi,  but  iavalid  so  far  as  it  a£- 


8046 


JUDGES,  I,  §  10. 


fects  the  temtra  or  tenn  of  oiBee  fixed  hy  the 
eonstitntion.— People  t.  Burbank,  12  Cal.  378. 

[e]  The  conetitation,  though  it  fixes  the 
|)eriod  of  the  tenure  of  the  office  ef  district 
judge,  does  not  fix  any  day  for  the  com- 
mencement  of  the  term;  and,  if  it  did,  it 
would  not  follow  that  it  applies  to  judgM 
afterward  elected  to  new  distriets.  Nor 
would  it  result  that  the  judge  elected  in  con- 
sequence of  a  vaeanej  was  neeessarilr  elected 
to  fill  suck  TaeancT. — ^People  Buroank,  12 
Cal.  378. 

[f]  When  the  constitution  says  the  judge 
shaU  hold  his  office  for  six  years  it  means 
that  this  period  of  six  years  is  the  term  of 
his  office;  it  ia  that  quantum  of  time  as- 
signed to  him  by  the  constitution  as  his 
period  of  the  enjoyment  of  the  office,  and  this 
quantum  may  not  improperly  be  called  a 
term.— People  v.  Burbank,  12  Cal.  378. 

[e]  Act  of  April,  1857,  contemplates  that 
judges  of  county  courts  shall  enter  on  their 
office  within  a  reasonable  time  after  election, 
and  at  the  time  of  sneh  entry  the  term  of 
office  begins. — ^People  Templeton,  12  CaL 
304. 

[h]  From  time  of  assumption  of  office  of 
county  judge  term  of  judge  elected  would 
legally  commence  and  terminate  at  expiration 
of  four  years  from  that  time. — ^People  t. 
Templeton,  12  CaL  394. 

[i]  By  the  constitution,  judges  of  the  county 
court  hold  their  offices,  when  elected,  for  four 
years.  It  is  in  the  power  of  the  legislature, 
in  organizing,  or  after  organizing,  a  new 
county,  to  prescribe  the  time  of  elections  for 
county  officers,  and  also  the  period  of  the 
commencement  of  their  terms;  but  it  is  not 
competent  for  the  legislature  to  change  the 
period  of  the  tenure,  of  ,  the  office  of  judge  of 
county  courts  any  more  than  to  change  those 
of  supreme  and  district  judges.  It  is  evident 
from  the  terms  of  this  act,  that  it  was  con- 
templated that  these  officers — the  judge 
among  them — should  enter  upon  their  offices 
as  soon  as  the  election  was  announced,  or 
within  a  reasonable  time  thereafter. — ^People 
T.  Templeton,  12  Cal.  394. 

[j]  Constitution  fixes  duration  of  office  of 
county  judge  at  four  years,  and  the  legisla- 
ture has  no  power  to  shorten  the  term  even 

Jrospectively. — ^People  T.  Bosborougb,  14  CaL 
80.  .      .  .  _     . ,. 

[k]  Period  of  the  tenure  of  a  county  judge 
is  fixed  by  the  constitution  at  four  years. 
The  legislature  may  fix  the  commencement  of 
the  term  as  also  the  time  of  election. — People 
ex  reL  Westbrook  T.  Soaborough,  14  CaL  180. 

[1]  Where  an  act  organizing  a  county  pro- 
rides  for  the  election  of  a  judge,  but  limits 
his  tenure  of  office  to  two  years,  where  it  was 
fixed  bj  the  constitution  at  four  years,  it  is 
void  as  to  the  tenure  of  offi,ee. — People 
Sosborough,  14  Cal.  180. 

[m]  Term  of  a  district  judge  begins  on  his 
fuaUfleatioa^-Brodie  t.  Campbell,  17  Cal.  11. 


in]  The  full  term  of  office  of  Judge  Norton, 
the  twelfth  district  court,  commenced 
with  his  qualification,  January  2,  1855,  and 
expired  six  years  thereafter;  and  the  only 
election  at  which  his  successor  could  bo 
elected  was  the  general  election  in  Novem- 
ber,  I860.— Brodie  t.  Campbell,  17  CaL  U. 

[o]  Where  the  statute  does  not  fix  the  com- 
mencement of  the  term  of  a  district  judge,  by 
the  designation  of  a  day  certain,  but  requires 
a  commission  to  issue  to  him,  and  his  oath  of 
office  to  be  indorsed  thereon,  and  leaves  its 
issuance  to  the  governor  without  prescribing 
the  period  within  which  this  shall  take  place, 
courts  will  look  to  the  qualification  of  the 
officer  te  ascertain  the  date  at  which  his  term 
begin8.~-Brodie  v.  Campbell,  17  CaL  11. 

[p]  There  is  no  conflict  between  the  act  of 
1854  and  the  act  of  1853,  and  this  latter  act 
ia  general  in  its  application.  The  act  of  1854 
is  silent  as  to  the  time  when  the  judge 
elected  at  the  general  election  should  enter  on 
his  office.  The  mere  designation  at  the  time 
of  the  election,  and  the  provision  in  the  act 
that  the  appointee  of  the  governor  shonld 
hold  until  the  election,  do  not  necessarily  re- 
strict the  holding  to  the  day  of  election,  when 
it  ia  considered  that  there  existed  at  the  time 
a  general  act  providing  for  the  extension  of 
the  holding  to  the  qualification  of  the  sne- 
eesBOT. — ^Brodie  v.  Campbell,  17  CaL  11. 

[q]  The  act  of  April  20^  1S63,  concerning 
courts  of  justice  and  judicial  officers,  was  in- 
tended to  prevent  the  loss  of  a  term;  and  it 
does  not  apply  after  the  judge  has  once  ap- 
peared and  commenced  to  hold  court. — Peo- 
ple V.  Ah  Ting,  42  CaL  18. 

[r]  Whenever  new  judgeship  is  created  la 
any  county,  first  judge  elected  to  fill  place 
holds  it  for  six  years  from  first  Monday  in 
January  next  succeeding  snch  election. — ^Peo* 
pie  T.  Waterman,  86  Cal.  30,  24  Pac.  807. 

[s]  Terms  of  judges  of  all  superior  courts  or 
all  judges  of  same  court  need  not  begin  and 
end  at  same  time. — ^People  v.  Waterman,  86 
Cal.  30,  24  Pac.  807. 

[t]  Constitution,  article  6,  section  6,  pro- 
vides that  "the  term  of  office  of  judges  of 
the  superior  courts  shall  be  six  years  from 
and  after  the  first  Monday  of  January  next 
succeeding  their  elections."  Artiele  20,  sec- 
tion 20,  provides  that  the  terms  of  officen 
provided  for  by  the  constitution  ' '  shall  com- 
mence on  the  first  Monday  after  the  first  day 
of  January  next  following  their  election." 
Held,  that  article  20  applies  to  superior 
judges,  and  controls,  it  being  intended  to  pro- 
vide generally  the  exact  date  of  commence- 
ment, BO  that  all  officers  of  the  state  should 
take  office  on  the  same  day. — Merced  Bank  v. 
Bosenthal,  99  Cal.  39,  31  Pac  840^  33  Pae.  731 

[u]  Under  Constitution,  article  6,  section  6, 
providing  that  a  judge  of  the  superior  court 
shall  be  elected  at  the  general  election,  whoss 
term  shall  commence  on  the  first  Monday  ia 
January  succeeding  the  election,  the  l^i>* 
latore  cannot  extend  the  term  of  a  aewiy 
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ereated  Judge  bejond  the  flnrt  Monday  in 
January  sncceeding  the  creation  of  the  office. 
People  T.  Markham,  104  Cal.  232,  37  Pac  918. 

[v]  Act  of  March  26,  1895  (Stats.  1895,  p. 
156),  provides  that  the  number  of  judges  of 
the  saperior  coart  of  Fresno  county  is  re* 
duced  from  three  to  two,  and  that  the  aet 
shall  take  effect  at  the  expiration  of  the 
term  of  the  judge  whose  term  first  expires, 
and,  in  ease  a  vacancy  occurs  in  any  term 
prior  to  the  first  Monday  after  January  1, 
1897,  the  act  shall  then  take  effect.  Held, 
that  the  term  on  the  expiration  of  which 
the  act  might  take  effect  was  that  which 
would  end  on  the  firat  Monday  after  January 
1,  1897,  and  hence,  where  on*  of  the  judges 
•f  sueh  court,  whose  term  would  expire  Janu- 
ary 4,  1897,  died,  and  the  goremor,  befoM 
SDCh  aet  was  passed,  appointed  a  person  to 
fill  the  office  until  the  election  and  qaalifica- 
tion  of  deceased's  sueeessor,  such  term  did  not 
expire,  within  the  meaning  of  such  act,  on  the 
election  and  qaaliflcation,  in  November,  1896, 
•f  a  person  to  succeed  the  deceased  judge.— 
Choivh  T.  Colgu,  117  GaL  685,  50  Pae.  18. 

Fob  AuTHosmis  nou  Otheb  Statu: 

See  29  Cent.  Dig.,  cola.  1584-1594^  H  24< 
20. 


S  11.  Holding  Om  After  Bi^lratlim  of 
Texm. 

[a]  Aet  of  May  15,  1S54,  creating  the 
twelfth  judicial  ^strict,  is  merely  amenda- 
tory of  act  of  May  19,  1853,  which  provides 
that  a  judge  shall  bold  his  office  until  his 
successor  is  duly  qualified,  and  consequently 
a  judge  appointed  under  the  former  aet  will 
hold  until  the  qualification  of  his  raceessor, 
in  aecordanoa  with  the  proTisions  of  the  latter 
aet—Brodi*      Campbell,  17  C^.  IL 

[b]  It  if  competent  for  the  legislature  to 

Srovide  for  filling  the  office  of  district  judge 
uring  the  interval  between  the  day  of  elec- 
tion and  the.  qualification  of  his  successor,  by 
authorizing  him  to  hold  until  such  successor 
be  elected  and  qualified. — ^Brodie  Campbell, 
17  CaL  11. 

[c]  An  appointed  judge  holds  nntO  a  sue- 
cessor  is  elected  and  qualified,  but  the  jud^i 
elected  hold  for  a  fixed  term  only. — Church  t, 
Colgan,  117  CaL  686,  50  Pac.  18. 

[d]  The  office  of  judge  of  the  superior  court 
is  created  by  the  conatitntien,  which  declares 
in  article  6,  section  6,  that  the  term  of  office 
shall  be  six  years,  and  Political  Code,  section 
879,  provides  that  every  officer  must  continue 
to  dueharge  the  duties  of  his  office,  though 
his  term  has  expired,  until  his  successor  is 
qualified.  Held,  that  the  term  of  office  of 
the  judge,  being  fixed  by  the  constitution,  ii 
not  extended  by  the  code. — ^People  T.  Camp< 
beU,  138  Cal.  11,  70  Pac.  918. 

Tm  AoTHoamBs  nou  Othib  States  : 

See  29  Cent.  Dig.,  cols.  1593,  1594,  |  29. 


8  12.  1 

to : 

[a]  Al 
vacancj 
der  leg] 
CaL.lSt 

[b]  A: 
the  go'v 
preme  c 
one  of 
with  th 
of  a  " 
scribed, 
the  gov 

board  0 

office  ol 
ignatioi 
tlon  of 
being  \ 
pointme 
6  Cal.  2 

[d]  A: 

of  dist 

under  a 
the  goY 
70  Am. 

[e]  Tl 
"count; 
act  ent 
regulati 
eonsequ 
order  a 
that  off 

Mart 

[fl  In 
authon: 
occurs 
court,  t 
until  th 
to  fiU  t 
the  ten 
altboug 
appoint 
until  tl 
Oolgan, 

For  Ac 

Set 
i 


8  18.  • 
El< 

[a]  A 

ernor  t' 
cle  5,  ( 
resign 
larly  el 
quent  i 

[b]  -w 
people 
office,  1 
for  a  f 
Attornt 


S018 


[e]  And  tUi  tbongk  the  proclamation  d 
the  eorernoT  for  the  election  is  for  the  anez- 
pired  term  of  his  predecessor. — People  ex  reL 
Attorney  Oeneral  t.  Burbank,  12  Cal.  378. 

[d]  Tb«  fuietion  of  the  proclamation  is  not 
to  prodaim  the  law,  but  the  faet  of  .the 
vacancy.  It  cannot  change  either  the  law  or 
the  eonttitntion.— People  t.  Borbank,  IS  CaL 

878. 

[e]  Where  a  judge  ii  elected  for  two  years, 
and  the  term  of  his  ofBce  authorised  by  the 
eoDstitutioD  is  for  four  years,  and  he  resigns 
during  those  two  years,  the  governor  may  ap- 
point one  to  hold  the  office  until  a  snccessor 
can  be  elected  by  the  people  and  duly  quail- 
fled  to  fill  the  vacancy,  which  would  be  for 
the  remainder  of  the  fonr  years. — ^People 
BoBborough,  U  Cal.  180. 

[f]  Where  an  appointee  of  the  governor,  to 
fill  a  vacancy  in  a  judicial  office,  holda  the 
•ffice  for  several  years,  because  of  no  valid 
election  by  the  people  of  his  successor,  his 
acts  are  as  binding  and  effectual  as  to  third 
persons  as  though  he  held  the  office  by  strict 
law. — ^People  v.  Bosborougb,  14  Cal.  180. 

{  14.  BemovaL 

[a]  To  remove  judicial  officer  for  miseondnet 
in  office,  act  charged  must  have  been  done 
with  corrupt,  partial,  malicious  er  other  im- 
proper motives  and  with  knowledge  that  it 
was  wrong.— People  T.  Ward,  86  CaL  S91,  £4 
Pac.  785. 

Fob  AtrmoBiTiES  vsou  Othib  States: 

See  29  Cept.  Dig.,  cols.  1600,  1610,  S  48. 

n.    BIGHTS,  POWERS,  DUTIES  AND  LIA- 
BILITIES. 

EIQHT  TO  SUITABLE  BOOH  ZN  OOURTHOUBS, 
I  IS. 

DISABILITIES,  |  16. 
C0HPEN8ATI0N  OB  SALAST,  1  IT. 

.          EFFECT  OP  CONSTITUTIONAL  PEOVIBION 

WITHHOLDINO  SALABT  UNTIL  0A8BS  ABE 

DECIDED.    I  18. 

JUDICIAL  POWERS  AND  FUNCTIOHS  IN  OBN- 

ERAL,  I  19. 

POWER    OF    SUPERIOR    JUDGE    8ITTIN0  AS 

MAGISTRATE,  |  20. 
POWERS  AT  0HAUBEB8  OB  OUT  OF  OOUBT, 

I  21. 

POWERS    BEYOND    TERRITORIAL   LIMIT  OF 
JURISDICTION,  I  22. 

  CAUSES  PENDima  BEFOBE  OO-ORDINATB 

JUDGE,  I  28. 

  FEDERAL  JUDGES,  |  24. 

  HOLDING  OOUBT  IN  AKOTBEB  OOUNTT 

OB  DISTRICT,  I  28. 
TALIDITT  OF  ACTS  OF  DE  FACTO  JUDGE,  |  28. 
POWERS  AFTER  EXPIRATION  OF  TEBU,  |  37. 
POWER  AS  TO  PROCEEDINGS  BEFORE  PBB- 

DECBSSOB,  i  28. 
MINISTERIAL  FUNCTIONS.  |  2f. 
LIABILITY  FOB  OFFIOIAL  ACTS,  |  80. 


8  16.  sight  to  BvttaUa  Booai  la  Cooit- 

honse. 

[a]  Superior  judge  has  no  more  power  or 
right  than  any  other  county  officer  to  select 
the  particular  room  in  the  eourthoose  which 
he  will  occupy  as  his  chambers,  or  to  Ula 
possession  of  any  room  assigned  by  the  super- 
visors to  another  officer;  though  he  is  not 
compelled  to  occupy  the  room  assigned  to  him 
if  it  is  not  suitable,  and  in  such  case  may 
proceed  to  provide  a  room  under  the  authority 
conferred  by  section  144  of  the  Code  of  Civil 
Procedure.— County  of  San  Joaquin  T.  Budd, 
06  Cal.  47,  30  Pac.  067. 

I  16.  DlsablUtlea. 

[a]  Judge  who  orders  a  sale  of  land,  and 
has  power  to  confirm  or  set  it  aside,  cannot 
become  a  purchaser. — Traey  v.  Colby,  55  CaL 

Fob  autbobitibs  noM  Othbb  States  : 

See  29  Cent.  Dig.,  eol&  1642,  1643.  I  71. 


I  IT.  Oon^ettuitlon  or  Salary. 

[a]  Provisions  of  section  15  of  article  6 
•f  the  conititotion,  respecting  the  salaries 
of  district  judges,  do  not  exempt  those  offi- 
cers from  the  necessity  of  an  appropriation 
for  that  purpose  by  the  lepalatitre. — ACyere 
V.  English,  0  CaL  341. 

rb]  A  distriet  jndge,  inducted  Into  office, 
with  a  commission  from  the  governor  show- 
ing him  to  be  entitled  to  it  from  a  certain 
date,  draws  the  salary  annexed  to  the  office 
from  that  date.— Turner  t.  Melony,  IS  CaL 
62L 

[c]  A  law  deereetng  that  a  Judge  shall  be 
paid  annually  "such  sum  as  BhaS  be  deter- 
mined by  the  board,  not  to  exceed  three 
thousand  dollars,"  etc.,  does  not  wtitle  the 
judge  ae  of  right  to  claim  as  much  as  three 
thousand  doUus.— People  T.  Johnaon,  17  CaL 
805. 

[d]  Where  the  law  provide*  that  a  jndge 
shall  be  paid  such  sum  as  shall  be  determined 
by  the  board  of  supervisors,  not  to  exceed 
three  thousand  dollars,  and  it  determine  on 
a  leas  sum,  mandamus  will  not  lie  to  compel 
the  pajrment  of  the  difference. — ^People  t. 
Johnson,  17  CaL  305. 

[e]  The  relator  entered  on  the  office  of 
county  jndge  in  1852.  His  term  of  office  ran 
until  November,  1856.  By  reason  of  a  mis- 
taken apprehension  of  law  be  was  re-elected 
in  the  fall  of  1853,  and  again  in  the  fall  of 
1857.  In  1857  an  act  passed  reducing  the 
county  judge's  salary,  and  providing  that  the 
present  incumbent  should  not  be  affected. 
Held,  that  the  election  of  1853  amounted  to 
nothing  as  title  to  the  office,  and  that  the  act 
of  1857  did  not  apply  to  the  relator. — ^People 
V.  Duden,  18  Cal.  696. 

[f]  Statutes  of  1905,  page  224,  chapter  249, 
relating  to  the  salary  of  the  justices  of  the 
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npraiM  oovrt,  held  not  to  affect  «daiy 
ox  tiie  joitiees  in  offles  at  tho  time  of  ita 
adoption.— Hantiam  t.  Oolgaa  (CaL  Si^),  81 
Pae.  1010. 

Tg]  Under  eonstitntion^  article  6,  section  17, 
tne  salaries  of  existing  jndges  of  the  supreme 
conrt  can  be  changed  during  their  term  on^ 
by  constitutional  amendment. — ^Harrison  t. 
Colgan  (Cal.  Sup.),  82  Pac.  674. 

[h]  Statutes  of  1905,  page  824,  chapter  249, 
amending  Political  Code,  section  736,'inereaB- 
ing  the  salaries  of  the  jud|[es  of  the  supreme 
court  construed  in  connection  with  Constitu- 
tion, article  6,  section  17,  held  to  apply  only 
to  judges  hereafter  tleeted  to  a  regular  term. 
Harrison  t.  Colgan  (CaL  St^.),  82  Pac  674. 

[i]  Under  Constitution,  article  6,  as  amend- 
ed November  8,  1904  (Stats.  1905,  p.  xxzIt), 
Political  Code,  section  736,  Constitution,  ar- 
ticle 6,  section  17,  and  Statutes  of  1905,  page 
224,  chapter  249,  amending  Political  Code, 
■eetioa  736,  justices  of  the  district  courts  of 
appeal  held  limited  to  an  annual  salary  of 
six  thousand  dollars  until  the  next  succeeding 
election  of  a  supreme  court  justice  to  a  reg- 
ular term. — Harrison  t.  Colgan  (Cal.  Snp.),  wt 
Pac.  674.  . 

[j]  The  preliminarf  term  of  the  ofioe  of 
justice  of  the  district  court  of  appeal  hdd 
to  begin  from  the  adoption  of  Constitution, 
article  6,  as  amended  November  8,  1904 
(Stats.  1905,  p.  xxziv),  regardless  of  the  ap- 
pointment of  the  judges,  so  that  Statutes  of 
1905,  page  224,  chapter  249,  raising  the  salary 
of  supreme  court  and  district  court  of  appeal 
judges  was  inapplicable  to  the  incumbents  of 
such  preliminary  term,  under  Constitution,  ar- 
ticle 6,  section  17.— Harrison  t.  Colgan  (Cal. 
Bup.),  82  Pac.  674. 

POE  AxrreoEiTiEs  tbom  Othee  States: 

See  29  Cent.  Dig.,  cols.  1647-1663,  SS  75- 
88. 

§  18.   Effect  of  Constitutional  ProTlslon 

Withholding  Salary  Until  Oases  are  De- 
cided. 

Iai  Constitution,  article  6,  section  24,  pro- 
bitiag  the  payment  to  judges  of  their 
monthly  salaries  so  long  as  cases  that  have 
been  before  them  for  ninety  days  shall  remain 
undecided,  does  not  forfeit  the  salary. — Mey- 
ers T.  Kenfield,  62  CaL  S12. 

8  19.  Judicial  Powm  and  Funetloiu  In  Om- 
oral. 

[a]  District  judge,  while  sitting  In  equity 
cause,  is  possessed  of  all  powers  of  a  court  of 
chancery. — Sanf  ord  t.  Head,  6  Cal.  297. 

Foe  Adthobitibs  fm>v  Other  Statzs: 

See  29  Cent.  Dig.,  cols.  1668-1671,  J  91. 

8  20.  Fowor  of  -Soperlor  Jvdgo  Sitting  as 
Uagittrate. 

[a]  Superior  judge  sitting  as  magistrate  pos- 
sesses no  other  or  greater  powers  thui  any 


other  officer  ozcrei^g  fnnetiona  of  mu;is- 
tratfc— Pe^e  t.  Cohan,  118  CaL  78,  60  An. 


FOK  Aurmmmis  ikoh  Otbib  States: 

See  20  Cent.  Dig.,  cols.  1089-1722,  S|  100- 
189. 


S  21.  Fowsn  St  Gbamlnxi  or  Ont  of  Oonrt. 

[a]  The  fact  that  the  court  was  adjourned, 
though  not  for  the  term,  at  the  time  set  for 
the  hearing  of  objections  of  creditors,  and 
that  the  hearing  took  place  before  the  judge 
at  chambers,  is  no  objection  to  the  proceed- 
ings.—Clarke  V.  Bay,  6  CaL  600. 

[b]  District  judge  has  power  to  Issue  writs 
of  certiorari,  and  to  hear  them  at  chambers. 
People  Snperrison  of  Marin  CountT,  10 
CaL  844. 

[c]  A  judge  at  chambers  had  no  authority  to 
grant  writs  of  assistance  to  pot  in  possession 
the  purchaser  of  real  estate  sold  under  fore- 
closure of  a  mortgage,  prior  to  the  act  of 
May  18,  1861^-<!hapman  t.  Thomburg,  23 
CaL  48. 

[d]  A  judge  at  chambers  has  no  power  to 
make  an  order  directing  the  clerk  of  his 
court  to  enter  on  the  minutes  nunc  pro  tunc 
an  order  alleged  to  have  been  made  in  open 
court.— Hegeler  v.  Henckell,  27  CaL  491. 

[e]  General  rule  is,  that  all  judicial  business 
must  be  transacted  in  court,  and  there  must 
be  some  express  warrant  of  the  statute  to  au- 
thorize any  of  it  to  be  transacted  at  cham- 
bers.— Larco  t.  Casaneuava,  30  Cal.  561. 

[f  ]  Motions  to  strike  ont  pleadings  or  parts 
of  pleadings  cannot  be  heard  by  a  district 
judge  at  chambers.— Larco  v.  CasaneuaT'a,  30 

Cal.  560. 

[g]  A  judge  at  chambers  has  "no  jurisdic- 
tion to  make  an  order  setting  aside  an  execu- 
tion issued  on  a  judgment  and  perpetually 
staying  the  enforcement  of  the  same.'' — Bond 

Paeheco,  30  CaL  530. 

[h]  Judge  at  chambers  has  authority  to 
order  a  suspension  of  proceedings  under  an 
execution  until  a  motion  before  the  court  to 
recall  er  quash  it  can  be  heard.— Sanchez  v. 
Carriaga,  31  Cal.  170. 

[i]  tinder  Bancroft's  Practice  Act,  section 
111,  authorizing  the  court  or  the  judge  there- 
of to  grant  injunctions,  an  injunction  granted 
ex  parte  by  a  district  judge  at  chambers  is  of 
the  same  force  as  though  made  on  notice. — 
SnlliTan  Trinnfo  O^d  etc  Min.  (3o.,  33 
CaL  886. 

[j]  A  county  judge   at  chambers   has  no 
power  to  grant  a  continuance  of  a  cause  to 
determine  ao  election  contest. — ^Norwood 
Kenfield,  34  Cal.  329. 

[k]  Constitntion  does  not  prohibit  the  legis- 
lature from  conferring  upon  district  ju<l^s 
tlM  power  to  hear  and  determine  actions  and 
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proceedings  at  eliambers. — Brewster  Hart- 
ley, 37  Cal.:  15, 19  Am.  Dec.  237. 

[1]  District  judge  has  power  at  chambers  to 
determine  a  special  proceeding  to  try  the 
validity  of  a  corporation  election. — ^Brewster 
V.  Hartley,  87  Cal.  15, 19  Am.  Dee.  237. 

[m]  Under  the  act  of  1850,  providing  for 
the  appointment,  and  prescribing  the  duties, 
of  guardians,  and  the  act  of  1861,  providing 
that  all  matters  under  the  first-named  act  may 
be  performed  by  the.  probate  judge  at  cham- 
bers, the  probate  judge  bas  power  to  discharge 
a  guardian  at  chambers,  or  exercise  any  power 
preliminary  to  such  act. — Warder  t.  Elkins, 
38  Cal.  439. 

[n]  Legislature  may  authorize  a  demurrer 
to  be  passed  upon  at  chambers  out  of  the 
county. — Agard  t.  Aleneia,  39  Cat  292. 

[o]  In  an  application  to  condemn  land  for 
a  public  use,  the  district  judge  at  chambers 
has  no  power  to  make  an  order  authorizing 
the  plaintiff  to  take  possession  of  and  use 
the  property  during  the  pendency  of  the  pro- 
ceedings, nor  has  he  power  to  make  an  order 
staying  all  actions  against  the  plaintiff  on 
account  of  taking  possession  of  such  property. 
Loomis  V.  Andrews,  49  Cal.  239. 

[p]  Jndge  may  at  chambers  grant  leave  to 
renew  a  motion. — ^Eenney  v.  E^Ueher,  63  Cal. 
442. 

[q]  Judge's  chambers  ate  not  cottAued  to 
place  for  usual  transaction  of  judicial  busi* 
ness  not  required  to  be  done  in  open  eonrt, 
but  chamber  business  may  be  done  wherever 
the  judge  may  be  found  within  the  proper 
jurisdiction  of  the  court. — Lux,  In  re,  100  GaL 
693,  35  Pac  84L 

S  22.  Powers  Bayond  Territorial  Limits  of 
Jurisdiction. 

[a]  A  discharge  made  in  chambers  by  the 
d^trict  judge,  in  the  same  district,  but  in  an* 
other  county  from  .that  in  which  the  pro- 
ceedings were  instituted,  is  no  defense  to  an 
action  against  the  insolvent.  Objections 
which  go  to  the  jurisdiction  may  be  properly 
taken  on  the  trial.— Turner  v.  McBhany,  6 
Cal.  287. 

Fob  ADTHomrnxs  ntox  Otbeb  Statis  : 

See  29  Cent.  Dig.,  eols.  1725-1727,  S  143. 

§  23.   In  Causes  Feuding  Before  Co-ot' 

dluata  Jndge. 

[a]  Judge  of  one  district,  when  in  another 
district,  has  no  jurisdiction,  while  the  judge 
of  the  latter  district  is  presiding  over  and 
holding  hia  own  court,  to  make  an  order  in 
relation  to  a  matter  pending  in  the  court  of 
the  latter  diatriot.— Pe^le  t.  O'Neil,  47  CaL 
109. 

g  24.   Federal  Judges. 

[a]  A  Jndge  of  the  United  States  eonrt  for 
the  district  of  Oregon,  while  holding  the  cir- 


cuit court  of  tbe  Unfted  States  for  the  dis- 
trict of  California,  has  no  authority  to  uga 
a  citation  on  a  writ  of  error  from  the  su- 
preme court  of  the  United  States  to  the  sn- 
preme  court  of  California,  nor  to  take  and 
approve  of  the  security  required  in  order 
to  make  a  writ  of  error  a  supersedeas  and 
operate  as  a  stay  of  execution  on  a  judgment 
to  be  reviewed.— Tompkina  t.  Mahoney,  3S 
CaL  23L 


I  26.   Holding  Ooort  In  Anothar  Ooantjr 

or  District. 

[a]  Act  anthorizing  a  district  jndg«  of  one 
district  to  hold  a  district  court  in  another 
district  is  constitutional  and  valid. — ^Peo^ 
V.  McCauley,  1  CaL  879. 

[b]  A  statute  anthorizing  a  county  judge  to 
hold  court  for  the  county  -judge  of  another 
county  is  not  repugnant  to  the  constitution. — 
People  V.  Mellon,  40  Cal.  648. 

[c]  Judge  of   the   superior   court  of  one 
tounty  may  hold  court  for  the  judge  of  an- 
other county,  when  requested  to  do  so 
the  latter.— Eureka  Lake  etc.  Canal  Co.  v. 
Superior  Court,  66  CaL  311,  5  Pa«.  490,  4M. 

[d]  Judge  of  one  county  holding  court  in 
another  has  same  power  as  judge  for  whom 
he  is  acting.- Newman,  In  re,  75  CaL  221,  7 
Am.  St.  Bep.  146, 16  Pac.  887. 

[e]  Jndge  of  oncf  superior  court  may  call  in 
judge  of  another  superior  eourt  to  hear  aad 
determine  any  matter. — ^Upton  v.  Upton,  9i 
CaL  28,  29  Pac  411. 

[f]  Though  the  order  of  the  governor  an- 
thorizing a  judge  to  preside  over  a  cause  in 
another  county  than  his  own  is  not  israed 
until  two  days  after  he  received  defendant's 
plea  while  acting  in  such  cause,  it  will  be 
presumed,  in  the  absence  of  any  qnestios 
raised  at  the  time  of  entering  the  plea,  that 
he  was  then  acting  under  an  invitation  from 
the  judge  of  that  county,  which,  under  Code 
of  Civil  Procedure,  section  71,  would  give  him 
the  same  authority  as  an  order  from  the 
governor. — People  T.  Ah  Lee  Doon,  97  CaL 
171,  31  Pac  933. 

Ig]  Code  of  Civil  Procedure,  section  71,  pro- 
viding that  a  judge  of  a  superior  court  hold- 
ing the  superior  court  in  any  county  at  the 
request  of  the  judge  thereof  "shall  have  the 
same  power  as  the  judge  thereof,"  does  not 
enlarge  the  powers  given  by,  and  therefore 
does  not  contravene.  Constitution,  article  6. 
section  8,  providing  that  "a  judge  of  anj 
superior  court  may  hold  a  superior  eonrt  in 
any  county. '  '—Gardner  T.  Jones,  126  CaL  614, 
69  PaC.  126. 

[h]  Where  a  disqualified  judge  calls  in  s 
qualified  judge  from  another  county,  with 
the  consent  of  both  partiM  to  a  cause,  for 
the  trial  theaeof,  the  parties,  after  sneh  qosl- 
ified  judge  has  begun  to  aet  In  the  eaase 
without  objection,  are  estopped  from  raiuna 
the  objection  that  the  disqualified  jndge  bad 
no  power  to  leleet  hia  snseeiaor,  or  to  xs- 
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^ost  anotlin  judge  to  lit  in  the  e«nse.— -City 
of  Oskland  t.  Hart,  129  CaL  98,  61  Pao.  779; 

[i]  The  request  of  the  governor  of  the  state 
to  the  judge  of  the  superior  court  of  one 
county  to  hold  a  superior  court  in  another 
eouBty  is  saffleieDt  authority  to  entitle  the 
Utter  to  take  jnrisdietion  ox  causes  brought 
before  him  for  trial  in  neh  eoontT.— Pico  t. 
Willianu,  U  Pac  600. 

§  86.  Validity  of  Aeti  of  Ds  7aeto  Jndgo. 

[a]  Where  an  aj^intee  of  the  governor  to 
flu  a  vaeaney  in  the  office  of  county  judge 
holds  for  eoTeral  years,  because  of  no  valid 
election  by  the  people  of  his  successor,  his 
acts  are  as  binding  as  to  third  persona  aa 
though  he  held  by  strict  law^People  r.  Bos- 
borough,  14  Cal.  180. 

$  27.   Powers  After  Ezplratloii  of  Term. 

[a]  Proper  course,  when  trial  judge's  term 
of  office  expires  between  the  time  of  enter- 
ing the  order  for  judgment  and  of  filing  the 
findings,  is  to  enter  judgment  in  accordance 
with  the  order,  and  then  to  have  the  same 
set  aside  and  vacated  for  want  of  findings, 
either  by  m  motion  to  that  effect  or  by  a  mo- 
tion for  a  new  trii^— Maea  t.  OlUdlley.  70 
CaL  231,  11  PiM.  781. 

[b]  Upon  the  expiration  of  the  term  of  of- 
fice of  a  judge  bis  judicial  power  ceases,  and 
it  is  not  competent  for  Um  thereafter  to  do 
any  act  necessary  to  complete  the  trial  of 
any  cause  which  remains  unfinished  at  the 
expiration  of  his  term, — ^Brodor  Oraklinf 
08  Cal.  360,  33  Pae.  211. 

[c]  When  a  case  is  tried  by  the  court  with- 
out a  jury,  and  the  term  of  office  of  the  judge 
expires  before  he  files  his  decision  in  the  case, 
the  fact  that  it  is  signed  by  him  and  ordered 
by  his  anccessor  in  office  to  be  filed,  and  is  so 
filed,  is  not  sufficient  to  sostain  a  judgment 
entered  thereon. — Connolly  r.  AshworUi,  98 
CaL  209,  33  Pac  60. 

[d]  A  conclusion  of  law  that  plaintiff  is  en- 
titled to  recover,  filed  by  a  judge,  together 
with  his  findings  of  fact,  followed  by  a  direc- 
tion to  counsel  to  prepare  an  interlocutoiy 
judgment  directing  an  accounting,  is  iusuffi- 
eient  to  serve  as  the  basis  for  a  final  judg- 
ment; and  hence  it  is  not  competent  for  the 
judge  to  file  such  judgment  after  the  expira- 
tion of  his  term,  since  his  judicial  power  then 
ceases.— Broder  v.  Conklin,  98  CaL  360,  83 
Pae.  811. 

[e]  Under  Code  of  Civil  Procedure,  section 
<I32,  providing  that,  on  trial  of  a  question  of 
fact  by  the  court,  its  decision  must  be  in 
writing,  and  filed  with  the  clerk,  and  section 
683,  providing  that  in  giving  the  decision 
the  facts  found  and  the  conclusions  of  law 
must  be  separately  stated,  and  judgment  en- 
tered on  the  decision  accordingly,  the  trial  of 
a  cause  by  the  court  ie  not  concluded  until 
the  deeisiou  is  filed  with  the  clerk;  and  where 
the  term  of  office  of  a  judge  who  tried  a  eause 
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ei^ires  before  such  decision  la  filed,  the 
fact  that  it  was  signed  by  him,  and  filed  by 
the  clerk  under  the  order  of  his  successor  u 
not  sufficient  to  sustain  a  judgment  thereon. 
Connolly  v.  Ashworth,  08  Cal.  209,  38  Pae.  60. 

Fob  AcTHosmis  vaou  Othir  Statbs: 

See  20  Cent.  Dig.,  eols.  1787-1740,  SS  15^ 


S  88.  Power  as  to  Proceedings  Bef  on  P»d- 
eceBBor. 

[a]  A  trial  was  commenced  and  the  testi- 
mony taken  by  a  judge  before  his  term  ex- 
pired under  the  old  constitution.  He  was  sub- 
sequently re-elected  under  the  new  constitu- 
tion. .  Held,  that  as  judge  under  the  new  con- 
stitution he  could  decide  the  ease  on  the 
evidence  alrea^  taken,  without  resubmis- 
sion.— Scale  V.  Ford,  80  CaL  104. 

[b]  A  judgment  rendered  by  one  judge  la 
not  impaired  by  his  failure  to  authenticate 
it,  and  the  authentication  thereof  after  the 
expiration  of  his  term  of  office  by  another 
judge,  as  the  statute  does  not  require  a  judg- 
ment to  be  signed. — Grim  v.  Eessing,  80  CfJ. 
478,  28  Am.  St.  Bep.  401,  86  Pae.  1074. 

[c]  A  trial  judge  may,  in  a  ease  tried  by  his 
predecessor  in  office,  grant  a  new  trial  on 
the  ground  that  the  verdict  was  against  the 
weight  of  conflicting  evidence. — Wilson  v. 
California  Cent.  B.  Co.,  94  CaL  166,  29  Pac. 
861»  17  L.  B.  A.  686. 

[d]  Where,  after  findings  and  judgment,  a 
trial  judge  dies,  his  successor  may  review 
the  findings  and  grant  a  new  triaL--Jones  v. 
Sanders,  108  CaL  678,  37  Pae.  649. 

[e]  Under  the  law,  a  succeeding  judge  stands 
in  the  place  of  his  predecessor  and  has  all 
his  rights  and  powers,  and  his  discretion  in 
granting  a  new  trial  in  a  ease  tried  by  his 
predecessor  will  not  be  disturbed,  if  not 
abused. — Hausmann  v.  Sutter  Street  By.  Co., 
139  CaL  174,  72  Pac  905. 

[f]  On  proceedings  for  the  appointment  of 
a  guardian  of  an  alleged  incompetent,  the  evi- 
dence was  taken  before  a  judge,  who  gave 
no  decision  thereon.  Subsequently  the  mat- 
ter was  submitted  to  another  judge,  who  did 
not  hear  the  witnesses,  and  before  wliom-no 
report  of  the  testimony  was  presented.  He 
orally  decided  that  a  guardian  be  appointed. 
The  order  entered  making  the  appointment 
was  signed  by  a  third  judge,  who  had  not 
heard  the  evidence  or  argument.  All  the  pro- 
ceedings were  in  one  court  having  jurisdic- 
tion. Held,  that  the  order  making  the  ap- 
pointment was  erroneous,  though  the  incom- 
petent or  her  attorney  consented  that  a  de- 
cision might  be  rendered  by  a  judge  who 
did  not  hear  the  evideneev— SoUivaa,  In  re, 
148  CaL  468,  77  Pae.  1S8. 

Fob  AuTHosmiB  Tacm  Othb  Statbb: 

See  29  Cent  Dig.,  cola.  1740-1745,  9S  158- 
164.  . 
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I  99.  Ministerial  FnnettoBi. 

[a]  A  judicial  offieer  may  be  required  1^ 
law  to  discharge  other  than  judicial  duties. 
He  may  by  authority  of  law  perform  minis- 
terial acts;  but  when  performed,  they  do  not 
become  judicial  acts  because  they  were  per- 
formed by  a  judicial  officer. — ^People  t.  Bush, 
40  Cal.  344. 

[b]  The  power  vested  by  statute  In  the 
judges  of  certain  judicial  districts  to  appoint 
police  commissioners  for  San  Francisco  is  not 
a  judicial  power,  and  therefore  was  not  con- 
tinued in  force  by  the  new  constitution. — 
Heinlen  r.  SnUivanf  64  CaL  378,  1  Pae.  158. 

FOB  AUTHOBiTiBs  ntou  Othek  Stitks  : 

See  29  Cent.  Dig.,  eols.  1752,  1753,  |  197. 


§  30.  LlabUity  for  OOcial  Acts. 

[a]  Judicial  offieer  is  not  liable  for  acts  done 
in  official  capacity  within  his  jurisdiction. — 
Going     Dinwiddie,  86  CaL  697,  25  Pae.  199. 

FW  AUTHOUmS  ROM  OtHU  STATES: 

Liabili^  of  judges  for  judicial  «eti:  6 

Am.  Dae.  803,  note. 
Civil  liability  of  judges  for  judicial  aeta: 

25  Am.  Bep.  604,  note. 
Civil  liability  of  judges:  98  Am.  Bep.  692, 

note;  14  L.  B.  A.  138,  27  L.  B.  A.  92, 

notes.   Bee,  also,  29  Cent.  Dig.,  eols. 

1745-1752,  II  165,  166. 


m.    DISQITAUFIOATION  TO  AOt, 

STATUTORY  PROVISIONS,  I  81. 
INTEREST    IN    GENERAL,    |  32. 

  AS  PARTY  TO  SUIT.  |  88. 

  INTEREST  IN  ANOTHER  AOTIOM  XOAIHST 

PARTY.  1  84. 
  BTOOKHOLDEB  IM  OOBPOBATIOH  PABTT, 

I  8S. 

  CITIZEN  OR  TAXPAYER  07  MDNICIPAIj- 

ITY.  I  8«. 

  OKFICE  HOLDER  OP  MnNICIPALITY,  |  87. 

RELATIONSHIP  TO  PARTY  OR  PERSON  INTER- 
ESTED, I  88. 

RELATIONSHIP  TO  PER80N  APPPOINTKD  TO 
SURVEY  LAND  IN  DISPUTE,  |  89. 

RELATIONSHIP  TO  ATTORNEY,  |  «0. 

ACTIMa  AS  COUNSEL  FOB  PARTY,  1  41. 

REVIEWING  ACTS  OF  COUNSEL  WHEN  JUDOB 
IS  MEMBER  THEREOF,  |  42. 

BIAS  AND  PREJUDICE.  |  48. 

OBJECTIONS    TO   JUDGE    AND  PROCEEDINGS 

THEREON,  I  44. 
EFFECT    OF    DISgUALIFIOATION,    |  4S. 

Court  rsportsn.    8m  Rsporta. 
DliQtuUiicatlon  or  prejadiee  of  Jadg*  as  gioaaA  Ua 
fihangt  of  TMM.   See  Venus,  |  86. 


{  31.  Btatatory  VrovisloiiB. 

[a]  Section  170,  Code  of  Civil  Procpdnre, 
does  not  extend  to  cases  where  interest  of 
judge  is  simply  in  a  question  of  law  or  is 
indirect  and  remote. — ^North  Bloomfield  ete. 
Co.  T,  Keyset,  58  Cal.  315. 


[b]  Provision  against  a  judge  ritting  whew 
M  ifl  interostad  inonld  be  broadW  and  liber- 
ally construed.— -Nortli  Bloomfield  ete.  Go.  v. 
Keyser,  58  CaL  315. 

[c]  The  causes  enumerated  by  Code  of  Civil 
Procedure,  section  170,  as  amended  in  1897, 
are  the  only  ones  disqualifying  a  judge;  and 
hence  the  formation  or  ezpreasion  of  an 
opinion  as  to  the  merits  of  a  matter  he  is 
to  determine  will  not  disqualify  him,  it  not 
being  included  therein. — Patterson  v.  Police 
Court  of  City  and  County  of  San  Francisco, 
123  CaL  453,  56  Pae.  105. 

[d]  Code  of  Civil  Procedure,  sections  170, 
1054,  disqualifying  a  judge  related  to  a  party 
from  sitting  in  any  proceeding,  forbids  such 
judge  from  making  an  order  extending  time 
within  which  bill  of  exceptions  may  be  filed. 
Johnson  v.  German  American  Ins.  Co.  (CsL 
Sup.),  88  Pac.  985. 

Fob  AOTHOBmas  raou  Othkb  States: 

See  29  Cent.  Dig.,  cola.  1764,  1765,  |  185. 


I  82.  Interest  in  OeneraL 

[a]  A  probate  judge  who  baa  s  power  of 

attorney  from  any  of  the  persons  elaiming  to 
be  heirs  of  the  deceased,  authorizing  him  to 
receive  for  them  any  money  or  property  to 
which  they  might  be  entitled  from  the  es- 
tate, and  also  letters  offering  him  a  percent- 
age upon  said  proceeds  coming  to  said  alleged 
heir,  is  interested  in  the  estate,  and  cannot 
act  as  judge  in  any  matter  pert^ning  to  sneh 
estatsi  except  to  airange  the  calendar  or 
change  the  venne^White,  Estate  of,  87  CaL 
190. 

[b]  Pact  that  the  judge  before  whom  an 
issue  as  to  the  validity  of  county  warrants 
is  to  be  tried  formerly  held  similar  warrants 
does  not  show  that  such  judge  is  interested 
in  the  subject  mattei  of  the  litigation,  so  as 
to  disqualify  him. — Gregg  t.  Pemberton,  53 
CaL  251. 

[c]  Under  Code  of  Civil  Procedure,  section 
170,  providing  "that  no  justice,  judge,  or  jus- 
tice of  the  peace  shall  sit  or  act  in  any  action 
or  proceeding  to  which  he  is  a  party,  or  in 
which  be  is  interested,"  where  there  was  an 
application  for  an  injunction,  which  would 
protect  the  property  of  the  jndge  equally  with 
that  of  the  plaintiff,  held,  that  the  jndge  was 
disqualified. — North  Bloomfield  Ormvel  Min. 
Co.  V.  Keyser,  58  Cal.  315. 

[d]  No  man  ought  to  be  judge  in  his  own 
cause.— North  Bloomfield  ete.  Co.  v.  Keyser, 
68  CaL  889. 

[a]  On  motion  for  a  new  trial,  in  an  action 
to  quiet  title,  defendants  presented  affidavits 
to  the  effect  that  after  the  submission  of  the 
cause,  and  prior  to  the  decision,  the  judge 
purchased  lands  which  formed  a  part  of  the 
same  original  tract  as  patented,  to  which, 
according  to  defendants,  the  lands  in  suit  be- 
longed. Nn  facts  were  presented,  however,  to 
show  that  the  judge  'a  title  to  the  lands  which 
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ha  pnrdiaMd  in  anj  mj  depended  on  the  evi- 
dence or  lav  involved  in  determining  the 
righti  of  the  partiea  to  this  action.  Held, 
that  the  judge  waa  not  disqualified.— Heinlen 
T.  Heilbron,  07  Cal.  101,  81  Pae.  838. 

[f]  "Interest,"  to  disqaalify  jndge,  mnit 
be  direct,  proximate,  substantial  and  certain. 
Oakland  v.  Oakland  W.  F.  Co.,  118  CaL  252, 
50  Pae.  268. 

[g]  Judge  who  has  disposed  of  his  interest 
in  property  in  snit  is  not  disqualified.— Scad- 
den  etc.  Co.  V.  Seadden,  121  Cal.  37,  63  Pre. 
440. 

[h]  Intereft  wfci«h  diaqnaUfles  jndge  ii  di- 
rect and  immediate  interest  in  result  of  snit. 
Seadden  ete.  Co.  v.  Seadden,  181  CaL  87,  68 
Pae.  440. 

[i]  Whenever  jndge  has  any  personal  right 
or  privilege  directly  affected  by  or  immedi- 
ately dmendent  upon  reralt  of  ease,  he  la 
disqualified. — ^Meyer  v.  San  Diego,  181  CaL 
109-111,  60  Am.  St.  Bep.  22,  63  Pac  434. 

[j]  Under  Code  of  Civil  Procedure,  section 
170,  disqualifying  judges  to  act  who  are  inter* 
ested  in  the  controversy,  where  three  parties 
are  adversely  claiming  to  be  the  owners  of  a 
certain  tract  of  land,  one  of  whom  is  the 
judge,  and  the  other  two  ask  him  to  deter* 
mine  which  of  them  is  the  owner  of  the  land, 
and  to  appoint  a  receiver  for  said  land,  a  writ 
of  prohibition  will  issue  to  prevent  him  from 
acting  further  in  said  eaute. — Heilbron  t. 
Campbell,  23  Pae.  122. 

Fob  AUTHOBTrres  from  Oth«  States: 

See  29  Cent.  Dig.,  coU.  1770-1772,  S  190. 

§  33.   As  Party  to  Bnlt. 

[a]  Where  a  jndge  is  a  party  defendant  to 
a  cause,  he  is  disqualified  from  making  any 
order  therein,  except  one  of  transfer. — ^Liver* 
more      Brundage,  64  Cal.  299,  30  Pac.  848. 

[b]  Justices  of  the  supreme  court,  issuing  a 
citation  in  proceedings  for  the  suspension  of 
appellant's  attorney,  held  not  parties  to  ap- 
pellant's action. — Piiilbrook  Newman  (Cu. 
Sup.),  82  Pac.  772. 

I  34.    Interest    in    Anotlier  Action 

Against  Party. 

[a]  The  fact  that  the  judge  has  a  suit  pend- 
ing against  the  plaintiff,  a  corporation,^  in 
an  action  on  trial  before  him,  is  insufficient 
to  disqualify  him  on  account  of  interest, 
where  the  two  actions  are  entirely  independ- 
ent, and  the  judgment  in  the  one  ease  wiU 
in  no  way  affect  the  judgment  in  the  other.~ 
Southern  California  Motor  Road  Co.  v.  San 
Bernardino  Nat.  Bank,  100  CaL  316,  34  Pac. 
711:  Southern  California  l£otor  Bead  Co.  ▼. 
M«rriU,  34  Pae.  718. 

I  85.  —  BtockkoldflT  In  Oorporatlon  Far^. 

[a}  A  judge  who  at  one  time  owned  stock 
la  a  oofporatiOB,  but  who  has  disposed  of  it,  ia 


not  disqualified  from  trying  an  a«tion  brought 
by  the  corporation  to  conmel  a  transfer  to  it 
of  real  estate. — Seaddes  Flat  Ctold  Mia.  Co. 
V.  Seadden,  181  CaL  38, 68  Pae.  440. 

p>]  The  fact  that  he  sat  throughout  the 
trial  with  the  consent  and  at  the  request  of 
counsel,  believing  he  was  not  disqualified,  and 
after  the  cause  was  submitted,  pending  a 
decision,  has  disposed  of  his  stoek  in  the 
bank,  would  not  renuiTe  Us  disqualification 
to  render  a  deeiafon.^Adaau  t.  ICinor,  181 
CaL  878,  68  Pae.  816. 

[c]  Code  of  Civil  Procedure,  section  170, 
provides  that  no  judge  shall  sit  or  act  as  such 
in  any  action  or  proceeding  in  which  he  is  in- 
terested. Keld,  that  a  judge  owning  stock 
in  a  bank,  intervening  in  a  proceeding  be- 
fore him  involving  the  validity  of  bonds 
owned  by  the  bank,  is  an  interested  party, 
within  the  meaning  of  the  statute,  and  dis- 

Salified  to  sit  in  the  case.— Adams  v.  Minor, 
1  CaL  872,  68  Pac  816. 

Worn  AuTHosmBB  vkok  Otrbb  Statoi: 

Bee  29  Cent.  Dig.,  eoli.  1777,  1778,  {§  801, 
202. 


I  36.   Oitlzoa  or  Taapaystr  of  Municipal- 
ity. 

[a]  A  judge  is  not  disqualified  by  reason  of 
interest  to  determine  an  action  for  a  penalty 
or  forfeiture  on  the  ground  that  such  penalty 
or  forfeiture  goes  to  the  municipality  of  which 
he  is  a  resident  and  taxpayer. — Guerrero,  Ex 
parte,  69  CaL  88,  10  Pae.  861. 

[b]  Interest  of  jndge  aa  taxpayer  do«s  not 
disqudify  him  to  try  ease  to  which  city  is 

S arty.— Oakland  ▼.  Oakland  W.  F.  Co.,  118 
aL  252,  50  Pae.  868. 

fc]  Where  case  directly  involves  immediate 
imposition  of  special  annual  tax  upon  prop- 
erty of  judge,  he  is  disqualified. — Meyer  v. 
San  Diego,  121  Cal.  Ill,  53  Pae.  434. 

[d]  A  water  company  had  a  claim  against 
a  city  for  the  use  of  its  plant,  contingent  on 
there  having  been  funds  in  the  treasury 
from  which  it  could  have  been  paid  as  it  ac- 
crued. Held,  that  under  Code  of  Civil  Pro- 
cedure, section  170,  disqualifying  a  judge  hav- 
ing an  interest  in  the  litigation,  a  judge  was 
not  disqualified  merely  by  reason  pf  being 
a  taxpayer,  though  the  judgment  might  be- 
come the  foundation  of  a  special  tax  to  meet 
it,  or  by  some  other  means  payment  might  be 
enforced,  the  judge's  interest  in  any  event 
being  too  remote. — Hindus  v.  City  of  San 
IHego,  126  CaL  803,  58  Pae.  700. 

[e]  Fact  that  a  jndge  owned  real  property 
within  a  city  did  not  disqualify  him  to  hear 
and  determine  condemnation  proceedings  of 
land  for  municipal  purposes  by  the  city. — 
City  of  Los  Angeles  T.  Pomeioy,  133  Cal.  529, 
65  Pae.  1049. 

[f]  In  an  action  by  a  taxpayer,  directly  in- 
volving the  validity  of  a  tax  or  burden  of 
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taxatiod,  which  afFeeta  t)i«  land  of  the  judge, 
his  interest  is  direct,  immediate,  and  precise; 
but  it  ia  otherwise  ia  an  action  hy  the  eitj 
to  eondemn  land. — ^liOi  Angelw  v.  Pomeroy. 
133  Csl.       6S  Pae.  1049. 

[g]  Qualification  of  judge  to  try  ease  Is  not' 
affected  by  defendant's  alleged  great  valne 
of  the  land  which  was  sought  to  be  con- 
demned by  the  city,  in  excess  of  the  value 
found  by  jury,  and  the  possible  necessary  issu- 
ance of  manieipal  bonds,  if  the  alleged  value 
had  been  established. — ^Lot  Angeles  Pom- 
eroy,  133  Cal.  S29,  65  Pao.  1049. 

FoK  AUTRORinis  noM  Othu  Statbb: 

See  29  Cent  Dig.,  eolt.  1779-1781,  I  208. 

g  87.  —  Ofliec  HMdar  of  Unolcipalltar. 

[a]  A  mayor,  as  ex  officio  city  judge,  is  not 
disqualified  from  presiding  on  the  trial  of  a 
liquor  prosecution  beeanie  the  fines  are  paid 
into  the  salary  fund. — Gnemro,  £x  parte,  69 
Cal.  88,  10  Pae.  261. 

I  88.  B^ttonBHip  to  Paz^  or  Ponon  Intar- 
erted. 

[a]  A  judge  who  is  related  to  the  plaintiff 
to  an  action  within  the  third  degree  of  coa- 
aangainity  is  incompetent  to  try  the  action.^ 
De  La  Gnerra  v.  Burton,  23  Cal.  693. 

[b]  Degrees  of  relationship  must  be  com- 
puted according  to  the  common  law,  except  in' 
eases  arising  under  the  statute  relating  to 
descent  and  distribation,  which  has  adopted 
the  rule  of  the  eivil  law.— People  t.  De  La 
Gnerra,  24  Cal.  73. 

[c]  If  a  judge  is  related  to  either  of  the  par- 
ties to  an  action  by  consanguinity  or  affinity 
within  the  third  degree,  he  is  disqualified 
from  acting  in  the  case  in  any  matter  except 
in  the  arrangement  of  the  calendar  or  reg- 
ulation of  the  order  of  business.  Even  if  no. 
objection  ii  made,  he  has  no  right  to  act,  and 
ought  of  his  own  motion  to  decline  to  sit  as 
judge.  In  such  case  an  order  of  the  judge 
dismissing  the  action  is  void,  on  the  ground 
of  his  incapacity  to  act. — People  v.  De  Le 
Gaerra,  24  CaL  78. 

[d]  Code  of  Civil  Procedure  of  1886,  section 
170,  provides  that  no  justice  or  judge  shall 
aet  as  such  in  any  action  or  proceeding 
*'when  he  is  related  to  either  party  by  con- 
sanguinity or  affinity  within  the  third  degree, 
computed  according  to  law."  Held,  in  an  ac- 
tion by  an  alleged  daughter  of  a  decedent  to 
revoke  letters  of  administration  granted  to 
decedent's  grandnephew,  that  the  sons  of  a 
judge,  who  have  contracted  to  try  the  case 
for  the  nephew  on  condition  of  receiving  one- 
fourth  of  the  eatate  if  th^  aneeeed,  are  * '  par- 
ties," within  the  spirit  of  the  code,  and  their 
father  cannot  aet  aa  jndgo^Howoll  t.  Bndd, 
91  CaL  842,  27  Pae.  747. 

[e]  A  judge  who,  by  marriage,  is  a  first 
cousin  or  cousln-german,  of  a  stockholder 
ia  a  corporation,  is  not  diaqualUed  to  hear  a 


case  in  which  the  corporation  Is  interested.— 
Robinson  v.  Southern  Pac.  Co.,  100  CU.  SttL 
38  Pac.  94,  722,  28  L.  B.  A.  773. 

[f]  Di  an  action  by  a  bank  upon  promissoiy 
notes,  where  It  does  not  appear  that  the 
judge  owned  any  of  the  stock  of  the  bank, 
and  it  does  appear  that  his  uncle,  who  at  one 
time  had  own^  two  shares  of  the  stock,  had 
sold  it  before  the  commencement  of  the  ac- 
tion, the  judge  is  not  disqualified  from  trying 
the  action. — Bank  of  Lassen  County  v.  Sberer, 
108  CaL  513,  41  Pae.  415. 

Fob  AUTHMtinEs  ntou  Othkb  Statu: 

See  29  Cent.  Dig.,  cola.  1782-1789,  81  208- 
212. 

§  39.  Belatlonslilp  to  Pemn  Appointed  to 
Surrey  X<aad  in  Dispute. 

[a]  Appointment  of  judge's  son  to  survey 
a  confused  boundary  does  not  disqualify  the 
jndge. — Beatty  v.  Dixon,  56  CaL  619. 

§  40.   BalatioiuUp  to  Attonuy. 

[a]  In  one  of  several  aetiona  between  Oe 
same  parties,  depending  on  the  same  facta, 
it  appeared  that  on  a  previous  trial  of  one  of 
them  the  partner  of  one  -  of  the  attorneys 
for  defendants  assisted  in  the  trial,  and  acted 
as  one  of  the  attorneys.  Held,  that  the  court 
was  justified  in  finding  that  he  was  an  attor- 
ney for  defendants,  the  other  evidence  as  to 
such  fact  being  conflicting,  within  Code  of 
Civil  Procedure,  section  170,  disqualifying  a 
judge  related  to  the  attorney  of  a  party.— 
Johniton  T.  Brown,  115  Cal.  ^4,  47  Pac  686. 

[b]  Appearance  of  relative  of  judge  aa  at- 
torney herein  held  not  such  bona  fide  aM>«aT- 
ance  as  to  disqualify  judge. — Benton  v.  Bodd, 
120  Cal.  331,  332,  52  Pac.  851. 

[c]  Judge  is  disqualified  to  try  case  in  which 
one  counsel  is  bis  brother  in  law. — ^People  v. 
Gregory,  120  Cal.  21,  52  Pac.  41. 

[d]  It  seems  that  judge  is  disqualified  if  one 
of  the  attorneys  is  bis  son. — Kasson's  Estate, 
141  CaL  86,  74  Pae.  436. 

Fob  Aothobitibs  tbou  Othkb  States: 
See  29  Cent.  Dig.,  eoL  1789,  {  213. 

S  41.  Acting  as  Oounsal  for  Party. 

[a]  Under  Code  of  Civil  Procedure,  aoetioa 
170,  forbidding  a  judge  to  sit  in  any  action 
when  he  has  been  attorney  for  either  party, 
a  judge  is  not  disqualified  because,  before 
bis  election  to  the  bench,  he  had  been  at- 
torney for  one  of  the  parties  in  another  ac- 
tion, iavolving  one  of  the  issues  in  the  easi 
on  trial— deghom  t.  Ologhom,  66  CaL  309, 
5  Pao.  516. 

[b]  A  judge  who  has  been  under  a  general 
retainer  from  one  of  the  parties  in  the  ease 
is  disqualiiUd  to  dotsrmino  tha  saKe.— San 
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YOley  Water  Co.  t.  lC«Cord,  70  CaL  «40,  U 
Pae.  798;  Lux  t.  Haggin,  18  Pae.  654. 

Ton  AVTHOB99X8  ROM  OtHU  StATU! 

86  L.  B.  A.  114,  note.   See,  also,  20 
Cent.  Dig.,  eola.  1790-1800,  SI  814-223. 

t  42.   Berlewing    Acts  of    OonncU  When 
Judge  la  Memltar  Thereof. 

[a]  Fact  that  mayor  preaided  over  eoancU 
passiDg  ordinance  does  not  diaqaalify  him 
from  acting  as  judge  of  city  court  on  trial 
of  violation  of  ordinance.— Oaeirero,  Is  re* 
69  Cal.  101,  10  Pae.  261. 

Vas,  AiTTHORinxs  reox  Othib  8tatks: 

See  29  Cent  Dig.,  cola.  1797-1799,  SS  220, 
221. 

§  43.   Bias  and  Frejndlce. 

[a]  Bias  or  prejudice  on  the  part  ef  a  judge 

conBtitntee  no  legal  incapacity  to  sit. — Mc- 
Caaley  v.  Weller,  12  Cal.  500;  People  v.  WiU- 
iama,  24  GaL  31;  McDowell  v.  Levy,  8  Pac 
857. 

[b]  Defendant,  indicted  in  the  eonrt  of  ses- 
sions of  San  Franeieeo  for  larceny,  moved  for 
a  change  of  venne  on  his  affidavit  that  the 
presiding  jadge  of  the  eonrt  was,  in  1856,  an 
active  member  of  the  "Vigilance  Commit- 
tee," which  had  banished  defendant  from 
the  state  on  grounds  not  connected  with  the 

S resent  charge,  and  that  hence  he  could  not 
ave  a  fair  and  impartial  trial.  Held,  that 
I  the  judge  was. not  disqaalified  to  sit  on  the 
I  trial— People      Mahoney,  18  Osl  180. 

[c]  Bias  or  prejudice  of  the  trial  judge 
against  defendant  corporation  and  one  of  its 
officers  is  not  a  ground  of  disqualification,  pre- 
venting a  jndge  from  acting  in  the  cause  un- 
der Code  of  Civil  Procedure,  section  170.-— 
Bulwer  ConsoL  Ifin.  Co.  v.  Standard  Consol. 
Min.  Co.,  83  Cal.  613,  23  Pac.  1109. 

[d]  TTnder  Code  of  Civil  Procedure,  section' 
170,  as  amended  in  1897,  providing  that  when 
it  appears,  from  the  affidavits  on  file,  that 
either  party  cannot  have  a  fair  trial  before 
any  judge,  because  of  such  judge's  bias,  the 
judge  sl^U  forthwith  secure  some  other  judge 
to  preside,  and  providing  that  the  adverse 
party  may  file  counter-affidavits,  does  not  en- 
title a  litigant  who  has  filed  the  proper  affi- 
davit to  a  trial  by  another  judge  as  a  matter 
of  course. — People  T.  Compton,  123  Cal.  403, 
56  Pae.  44. 

[e]  Under  Code  of  Civil  Procedure^  section 
170,  as  amended  In  1897,  providing  that, 
when  it  appears  from  the  affidavits  on  file 
that  either  party  canoot  have  a  fair  trial 
before  any  judge  because  of  sucb  judge's 
bias,  the  judge  shall  forthwith  secure  some 
other  judge  to  preside,  and  providing  that  the 
adverse  party  may  file  counter-affidavits,  the 
existence  of  such  bias  must  be  determined 
from  the  affidavits  filed,  and  the  judge  cannot 
use  his  own  knowledge  of  the  matter;  hence,^ 
it  is  error  to  refuse  to  call  in  another  judge' 
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Tedaea  the  bftU.— Feopla  t.  Findley,  132  Cat 
301,  64  Pac.  472. 

[m]  The  fact  that  the  judge  in  a  proaeen- 
tioQ  for  embezslement  denied  defendant  a 
foreign  subpoena  while  granting  the  proseea- 
tiou  one,  vaa  insufficient  to  show  prejudice 
in  the  judge,  within  Code  of  Civil  Procedure, 
aection  170,  aathorizing  *  change  of  jadgei 
for  prejudice,  in  absence  of  a  Mowing  that 
defendant  had  taken  the  requisite  steps  to 
entitle  him  to  aueh  subpoena. — People  Ffnd- 
Uy,  132  CaL  301,  64  Pac.  472. 

[n]  Bias  and  prejudice  does  not  disqualify 
judge  where  it  does  not  disable  him  to  fairly 
and  impartially  try  the  case. — Kasson's  Es- 
tate, 141  CaL  39,  74  Pac.  436. 

[o]  Statements  and  acts  of  judge  herein  held 
not  to  show  disqualifying  bias  and  preju- 
dice.—Easson 'a  EaUte,  141  CaL  38,  89,  74 
Pac.  436. 

[p]  Facts  held,  on  a  motion  to  call  in  an- 
other judge,  not  to  show  bias  of  the  sitting 
judge.— Hoyt  Znmwalt  (Cal.  Sap.),  86  Pae. 
600. 

Fen  Aotbokities  noii  Otheb  Statxs  : 

See  29  Cent.  Dig.,  cols.  1766-1768,  SS  187, 


S  44.  Ob]ecttoiu>to  JOdge  and  Proceeding* 

Thereon. 

[a]  A  pending  motion  for  a  new  trial  is  a 
trial,  within  Code  of  Civil  Procedure,  section 
398,  relating  to  proceedings  in  which  objec- 
tions may  be  made  to  a  judge  by  reason  of 
disqualification.— Finn  r.  SpagnoU,  67  Cal. 
330,  7  Pac.  746, 

[b]  Code  of  Civil  Procedure,  section  170, 
provides  that  no  judge  shall  try  a  case  in 
which  he  has  been  attorney  for  either  party, 
but  that  the  section  shall  not  apply  to  the 
power  of  transferring  the  action  to  some  other 
court.  Section  398  provides  that,  if  the  judge 
is  disqualified  from  acting,  the  case  must  be 
transferred  to  a  court  the  parties  may  agree 
upon,  or,  if  they  do  not  agree,  then  to  the 
nearest  court.  The  constitution  authorises  a 
judge  of  any  siq»erior  court  to  hold  a  superior 
court  in  any  county  at  the  request  of  the 
judge  of  the  snperior  court  thereof.  Held, 
where  a  superior  court  judge,  who  was  dis- 
qualified to  try  a  certain  case,  "called  in" 
another  judge  to  try  such  case,  that  the  par- 
ties were  not  eotitled  to  have  the  case  ' '  trans- 
ferred" to  another  court. — Upton  v.  Upton, 
94  CaL  £6,  29  Pae.  4U. 

[c]  When  jadga  charged  with  interest  It  aot 

disqualified,  it  Is  aa  much  his  duty  to  retain 
the  action  as  it  is  to  remove  It  when  recDsa- 
tion  is  well  founded. — Meyer  v.  San  Diego, 
121  CaL  104,  66  Am.  St  Bep.  22,  S3  Pac  434. 

[d]  The  interest  of  a  judge  in  the  result 
of  the  litigation  is  a  distinct  ground  of  dis- 
qualification, and  cannot  be  considered  upon 
aa  inquiry  as  to  bias  and  prejudice  on  hia 


part. — Higginf  t.  San  Diego,  126  Cal.  303, 
58  Pac.  700,  59  Pae.  209. 

[e]  Interest  of  a  judge  as  taxpayer,  being 
Btade  a  special  ground  of  disqualification,  can- 
not be  considered  in  support  of  the  ground  of 
bias.— Higgins  v.  City  of  San  Dirao,  126  CmL 

803,  58  Pac.  700. 

[f]  Under  Code  of  Civil  Procedure,  ieetion 
170,  providing  that,  when  it  appears  from 
affidavits  on  file  that  either  party  cannot  have 
a  fair  and  impartial  trial  before  any  judge 
of  a  court  of  record  about  to  try  the  ease 
by  reason  of  the  judge's  prejudice  or  bias, 
the  judge  shall  forthwith  secure  the  servieei 
of  some  other  judge  to  preside  at  the  trial 
of  such  eaae,  an  afidavit  allwing  that  affiant 
believed  that  he  could  not  haTe  a  fair  and 
impartial  trial  was  insufficient,  in  absence  of 
facts  showing  that  a  fair  trial  could  not  be 
had.— People  r.  Findley,  132  CaL  301,  64  Pac 
472. 

[g]  Even  if  a  plaintiff  is  guilty  of  eontempt 
in  making  the  judge  a  party  for  the  purpme 
of  disqualifying  iHm,  the  judge  should  not 
punish  her  by  striking  the  complaint  from 
the  flies. — Younger  t.  Superior  Court  of  Santa 
Cruz,  136  CaL  682,  69  Pae.  485. 

[h]  An  order  in  partition  arbitrarily  eansing 
the  complaint  to  be  stricken  from  the  files  on 
the  ground  that  it  improperly  made  the  judge 
a  party  for  the  sole  purpose  of  disqualifying 
him  was  reviewable  on  certiorari. — ^Younger  v. 
Superior  Court  of  Santa  Cnu,  186  CaL  682, 
69  Pac.  485. 

[i]  A  judge  made  a  party  upon  proper  al- 
legation cannot  arbitrarily  determine  that  he 
is  not  a  proper  party,  nor  that  he  is  not  in- 
terested; and  the  question  aa  to  whether  ot 
not  the  judge  is  made  a  party  in  good  faitit, 
or  whether  or  not  he  is  interested,  should  be 
determined  upon  notice  and  after  a  hearing, 
80  that  the  record  can  be  preserved  and  the 
matter  passed  upon  in  this  court,  in  case  it 
becomes  necessary. — Younger  v.  Superior 
Court,  136  CaL  682,  69  Pae.  485. 

[j]  An  affidavit  by  defendant  under  said  sec- 
tion, allying  that  before  the  action  affiant 
and  the  judge  had  a  personal  quarrel,  in  which 
much  ill-feeling  entered,  and  it  became  an 
angry  quarrel  on  both  sides,  and  they  parted 
in  a  very  unfriendly  manner,  and  unfriendly 
feeling  still  exists  on  the  part  of  the  judge, 
and  affiant  believes,  and  states  the  fact  to  be, 
that  he  cannot  have  an  impartial  trial,  wss 
BDfiScient  in  the  absence  of  counter-affidavits. 
Morehouse  v.  Morehouse,  136  CaL  332,  68  Fs& 
976. 

[k]  Under  Code  of  Civil  Procedure,  section 
170,  subdivision  4,  providing  that  when  it 
appears  from  affidavits  on  me  that  a  party 
cannot  have  a  fair  trial  because  of  the  judge's 
bias,  the  judge  shall  secure  some  other  judge 
to  preside,  and  permitting  the  adverse  partr 
to  file  counter-affidavits,  the  decision  is  to  be 
based  on  the  affidavits,  and  where  no  eonn- 
ter-affidavits  are  filed,  the  decision  restx  on 
the  sufficiency  of  the  affidavit  in  support  ef 
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the  motion. — Morebonse  t.  IforehouM,  180 
CaL  332,  68  Pac.  976. 

[1]  Under  Code  of  CiTil  Procedure,  section 
170,  as  amended  by  SUtutes  of  18S7,  paga 
287,  section  190,  providing  that,  on  applies- 
tion  for  a  change  of  judge  by  reason  of  preju- 
dice, the  opposite  party  may  file  counter-af- 
fidavits, the  judge  against  whom  disqualifying 
affidavits  and  counter-affidavits  are  filed  has 
jurisdiction  to  decide  the  question  as  to  his 
own  bias,  and  to  try  the  cause  if  the  charge 
is  not  sustained. — Talbot  v.  Pirkey,  139  Cal. 
826,  73  Pac  858, 

[m]  Affidavit  showing  disqualification  of 
judge  to  hear  motion  for  new  trial  must  be 
filed  within  ten  days  after  filing  notice  of  mo- 
tion.—Kasson's  Estate,  141  CaL  41,  74  Pac 
436.  ^ 

[n^  Answer  of  a  judge  to  a  petition  to  re- 
strain him  from  further  actfng  as  judge  In  a 
case  pending  before  him  admitted  that  he 
claimed  to  be  the  owner  of  certain  land.  Thp 
petitioner,  who  was  a  party  to  such  pending 
action,  claimed  in  his  petition  that  said  land 
was  involved  in  the  said  action  pending  be- 
fore the  judge.  Held,  that  a  prohibitory  or- 
der would  issue  to  sach  judge,  though  by  his 
answer  he  declared  that,  his  attention  bavine 
been  called  to  the  fact  that  the  land  claimed 
by  him  was  claimed  to  be  involved  in  the 
snit,  he  would  not  further  act  in  it. — ^Heilbron 
T.  Campbell,  24  Pac  .930. 

[o]  Code  of  Civil  Procedure,  section  398,  re- 
quiring a  judge  who  is  disqualified  from  act- 
ing in  a  cause  to  transfer  it,  if  pending  be- 
fore him,  to  some  other  eourt,  is  not  satisfied 
by  calling  to  the  court  of  the  disqualified 
jtjdge  a  judge  who  is  not  disqualified^Bemy 
T.  Olds,  42  Pac.  239. 

[p]  The  affidavit  of  a  judge  held  properly 
considered  by  him  on  a  motion  to  call  in  an- 
other judge  to  preside  on  the  ground  of  his 
own  bias.— Hoyt  t.  Znmwalt  (CaL  Sup.),  80 
Pac  000. 

Fob  Authobitiks  roh  Other  States: 

See  89  Cent  Big.,  eola.  1800-1810,  U  284- 
231. 


§  46.   Effect  of  DisqnaUfleation. 

'[al  Judicial  aets  of  a  disqualified  judge  are 
void,  though  no  objection  is  made. — ^People 
T,  De  La  Querra,  84  Cal.  73. 

[b]  A  judge  within  the  third  degree  of  con- 
sanguinity or  affinity  to  a  party  to  a  suit 
has  no  right  under  the  statute  to  examine  the 
pleadings  and  determine  from  them  whether 
the  action  ought  to  be  dismissed  or  not. — ^Peo- 
ple T.  De  La  Querra,  84  CaL  73. 

[c]  A  judge  who  is  disqualified,  under  Code 
of  Civil  Procedure,  section  170,  from  sitting 
or  acting  as  such  in  an  action  in  which  he  has 
been  attorney,  may  order  and  superintend  the 
drawing  of  the  panel  of  jurors  for  the  term 
of  eourt  by  whiefa  aneh  action  is  to  be  tried, 
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since  this  is  not  sitting  in  the  action  within 
the  meaning  of  the  statute. — People  v.  Ah  Lee 
Doon,  97  CaL  171,  31  Pac.  933. 

[d]  Where  eosts  for  transcribing  the  evi- 
dence were  incurred  under  an  order  of  the 
court,  the  fact  that  it  afterward  appeared  that 
the  judge  was  not  qualified  to  try  the  cause 
did  not  render  the  costs  an  improper  charge. — 
Meyer  v.  City  of  San  Diego,  138  CaL  3S,  64 
Pac  124. 

fe}  Under  Code  of  Civil  Procedure,  section 
397,  disqualification  of  judge  of  superior 
court  deprives  him  of  authority  to  render 
judgment,  but  does  not  deprive  the  court  of 
juriadiction. — Dakan  v.  Superior  Court  of 
Santa  Cruz  County  <Cal.  App.),  82  Pac  1189. 

Fob  Authorities  raoif  Other  States: 

Validity  of  judgment  rendered  by  dis- 
qualified judge:  84  Am.  Dec.  126,  note. 
See,  also,  29  Cent.  Dig.,  cols.  1813-1822, 
SS  235-24€. 

JUDGMENT. 

Inclade  JnOleUI  detemlnaUoos  «r  rights  of  par- 
tlas  to  proceedings  In  cooxti  of  Jortlca  In  general, 
Interloeatoxjr  as  as  Inal;  rendition,  enttjr. 

reanlsltes,  snd  validltr  of  formal  Jadgments,  more 
putlcnUrlr  «f  Jndgments  in  vtwU  aetloas,  sad 
amendment  and  eorxeotlon  tliereof;  eperation  and 
effect  of  Indgmests  In  reipect  of  personi  snd  snb- 
i«ct  mstteri  conclndod,  and  of  property  bonnd  by 
jndgmsnti,  end  liens  oreRted  by  entry,  docketing, 
etc.,  of  Judgmente;  oonclnsiveneH  of  Jndgmenti  as 
against  collateral  attsek;  direct  attaoks  on  Jndg- 
Bsnts  by  metfams  In  arrest  or  te  open,  neats,  etc., 
Jadgments,  writs  of  error  eoram  noUs,  etc,  or  by 
aetloas  to  set  aside  or  restrain  enforcement  of  Jadg- 
ments or  for  other  lellef  against  them  on  eqnltabls 
grounds;  siilgnment  of  Jndgments;  psyment,  laUs- 
faction,  and  discharge  of  Judgment* ;  revival  of 
Judgments  by  sdro  facUe,  motion,  etc.;  operatloa 
and  effect  of  Jndgments  of  courts  of  foreign  states 
and  eonntites;  and  onforoenent  of  JodgmMrts  la 
■saeraL  more  puUonlariy  aeliens  on  Jndgmsnts. 

t  NATUBB  AND  ESSENTIALS  IN  OBN- 
EBAL,  8S  1-20. 

n.  BY  CONFESSION,  §§  27-36. 

in.  ON  CONSENT,  OFFEB  OE  ADMISSION 
IN  PLEADING,  §§  87-48. 

TV,  BY  DEFAULT,  §§  44-131. 

A.  Bequisites  and  Validity,  §§  44-88. 

B.  Opening  or  Setting  Aaide  Default,  g§  SS* 

131. 

V.  ON  MOTION  OB    8UMMAET  PBO- 

CEEDINGS,  §  132. 

VI.  TBIAL  OP  ISSUES,  §§  133-182. 

A.  Bendition,  Form  and  Bequisites  in  Oen- 

eral,  §§  133-163i^. 

B.  Parties,  §§  154-103. 

0.  Conformity    to    Process,  Pleadings, 
Proofs,  verdict  or  Findings,  §g  164-179. 
D.  Arrest  of  Judgment,  §§  180-182. 

Vn.  ENTBT,  BECOBD  AND  DOCKETING, 
§§  183-215. 


3058 


J-DDGMENT. 


Vm.  AMENDMENT,    COBBBCTION  OB 

MODIFICATION,  §§  216-237. 

H.  OPENING  OB  VACATING,  §§  238-279. 

X.  INJUNCTION  AND  OTHER  EQUI- 
TABLE RELIEF  AGAINST  JUDG- 
MENT, §§  280-335. 

A.  Nature   and   GroundB   of  Remedy,  §§ 

£80-320. 

B.  Juriadiction  and  Proceedings,  §g  321-335. 
2:1.  COLLATEBAL  ATTACK,  §§  336-369. 

A.  Judements  Impeaehsble  CoUaterally,  §§ 

836-344. 

B.  Grounds,  §§  345-367. 

C.  Proceedings,  §§  368,  369. 

Xn.  CONSTRUCTION  AND  OPEBATION 
IN  GENERAL,  g§  370-383. 

Xm.  MERGER  AND  BAB  OP  CAUSES  OP 
ACTION,  §§  384-435. 

A.  Judgments  Operative  as  Bar,  §§  384-416. 

B.  Causes  of  Action  or  Defenses  Merged 

or  Barred,  §g  417-434. 

C.  Persons  Affected  by  or  Who  may  Take 

Advantage  of  Bar,  §  435. 

XrV.  CONCLUSIVENESS   OP  ADJUDICA- 
TION, §§  436-521. 

A.  Judgments   Concluded   in   General,  S§ 

436-457. 

B.  Persons  Concluded,  §§  458-483. 

C.  Matters  Concluded,  §§  484-508. 

D.  Judgments  in  Particular  Classes  of  A'c- 
'  tion  or  Proceedinga,  §§  509-581. 

XV.  LIEN,  §§  522-539. 

1     XVI.  JUDGMENTS  IN  BEM,      540,  541. 

XVn.  FOREIGN  JUDGMENT,  §§  542-550. 

XVni.  ASSIGNMENT,  §§  551-559. 

XIX.  ENFORCEMENT   AND  BEVIVAL, 

§§  560-566. 

XX.  PAYMENT,  SATISFACTION,  MER- 
GER AND  DISCHARGE,  §§  567- 
583. 

XXI.  ACTIONS  ON  JUDGMENT,  8S  584- 
599. 

XXn.  PLEADINO  AND  EVIDENCE  OF 
JUDGMENT  AS  ESTOPPEL  OB 
DEFENSE,  §§  601-608. 

Za  MsUon  on  Jndgmsnt.   Bm  Past,  S  SBB. 

In  Mtlon  SB  aecoimt  tutsd.   8m  Aeeonnk  Kalsd,  | 

19. 

In  adaption  pioetedlncs.   8m  Adoption,  ||  IS,  1*. 

In  admiralty  caws,    S»e  Admiralty,  |  7. 

As  color  of  title  anfSclent  to  iaatoln  advexM  pos- 
session.   See  Advene  PosMitlon,  |  96. 

Order  natorsUiliig  tllsn  as  Jndgnwnt.  Bm  Allots, 
S  46. 

Of  consnlar  eewt.  8m  AmbMisdors  and  Consols, 
I  4- 

Power  of  sppallats  mmt  to  xonder  flnal  lodgDMnt 

or  to  direct  Jndcmont  In  lomr  eout.   Bm  AppMl 

and  Error.  ||  1«06-1«10. 
Wbst  constitatu  flnal  appoalabU  JndfBMtit.  Bm 

Appeal  and  Error,  f|  72-B4. 
Beverslble  errors  &L    8m  Appeal  and  Error,  || 

144S-la4l, 


KtmUas  errors  la.   8m  Appsal  and  Brtot,  |  ISSl 
Of  appoUato  court.    8m  Appeal  and  Bmr,  ZTL 
Piesnaiptioas  on  appeal  la  favor  rt.    Bm  AppMl 

and  Error,  U  lie2-llS7. 
At  part  of  record  on  vpoil*   Bm  Appsal  and  Bnw, 

I  661. 

Jndgments  stayed  by  appeal  or  writ  of  oror.  8w 

Appeal  and  Error.  |  589. 
Deserlptloa  of  Jadsmont  In  aetles  of  svpmL  In 

Appeal  and  Error,  i  S86. 
Keceutty  for  ntospUoB  to  nvlsv  dsfsela  la.  In 

Appeal  and  Error,  |  8S0. 
HoMssltr  for  olijsetloas  la  lewar  ooort  to  oMda 

review  of  defeoU  In.   8m  Appsal  and  Enor,  I 

£94. 

Elfflit  of  defendant  wbow  name  la  omitted  frsei 
Judgment  to  sppeaL  Bee  Appeal  and  Error,  | 
186  y,. 

Manner  of  arriving  at  dedilon  of  arUttators.  Set 

Arbitration  and  Award,  |  8«. 
Award      arbitrators.   8m  Arbitration  and  Ami. 

m. 

On  sward  of  arbttratora.   8m  Arbitration  ut 

Award,  I  SS. 
in  actions  on  assignments.    S«o  Asalgamants,  |  71. 
Blgbt  to  attack  Judgment  debt.    8m  Attachment,  t 

38. 

In  procMdlngs  to  support  and  enforce  attaclouBL 

See  Attachment,  |  183. 
Of    disbarment    of    attorney.    8m    Attorney  and 

Client,  I  4S. 

Entry  of  JndgaMBt  as  frmlaatlng  authority  of  it- 
tomsy.   8m  Attonoy  and  Ollent,  f  84. 

In  acUons  on  ball  bonds.   4m  Eail,  |  39. 

Adjndfeatlon  la  bankmptey.  Bm  Banknwtey,  II 
7,  B. 

In  actions  on  oommercUI  paper.    Sm  Bills  and 

Notes.  I  363. 
In  sctlou  cn  bonds,    Sm  Bonds,  |  37. 
In  actions  for  equitable  cancellation.   8m  Oane^ 

Uon  of  Instruments,  |  38. 
In  action  to  foreeloM  dtittd  Bwrtsais.   8m  CUM 

Uortgages,  I  90. 

Vested  right  in.    8m  Constltntlonal  Law,  |  148. 
In  contempt  proceedings.    Sm  Oentempt.  I  (7. 
In  actiosa  to  enforce  stoeUuldsr'B  Ualdlttr.  Sn 

Corporations,  |  266. 
In  actions  by  or  against  MrporaUons.   Bm  Ooipars- 

Uons,  I  432. 
Entry  <rf  Judgment  fw  sosti.   Bm  Costs.  |  88. 
In  action  on  bonds  of  oonntr  oflstrs.   Bm  Coos- 

ties,  I  101. 

In  acftlon  br      agalBA  oonnUss.   8m  OowtHss,  I 

184. 

In  eroditor's  salt.   Bm  Cradttor's  Bolt,  g  li. 

In  criminal  ease.   Sm  Criminal  I*w,  XIV. 

On  appsal  In  exlBlnal  eass.   Bm  Orlaslnal  Law,  I 

802. 

In  criminal  caM  at  part  of  rMtwd  on  apposL  8si 

Criminal  Law,  |  663. 
In  proceedings  for  determination  of  batrsUp.  >st 

Descent  and  Distribution,  i  40. 
Dismissing  case.   Bm  DlSHlssal  sad  Hoasalt,  I  aa 
In  diTorcs  actions.    8m  Dlvom.  ||  63-73. 
Ordering  dlTorcsd  paxsnt  to  support  ohlkL  See 

DlTorcs,     SI  158-160. 
Awarding  custody  cf  children  on  graatlag  dimes. 

Bee  Divorce,  |  166. 
Alimony  decrees,    Sm  Divorce,  ||  119- ISl. 
In  ejectment  suits.    Bee  Ejectment,  U  178-16L 
In  election  contests.    See  Elections,  {  186. 
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IB  MBdCBUtttlU  fWBttdlnjl.     IM  »«iBMt  DCBlll. 

II  186-130. 
OecTMi  IB  •qnitr.   8m  Bqvttr,  TUX. 
KfleMsaiT  to  TiUd  WMaUoB.   Sw  EzMutloB.  |  S. 
ZiiblUtr  of  Jndgmoat  to  Mlnzo  wider  Mwwtloa. 

Bm  EzoeoUon,  |  la. 

IB  mUob  for  vrragtol  oaHBtleB.   Boo  BzocotlOB.  | 

ColUtoral  attack  on  order  appointing  tdmlnlitnton. 

Boa  Exoraton  ud  AdaUslftrotors,  ||  60>a8. 
VecoiH^  for  profentatleB  of  JodgBioBt  to  ostoto  o( 

doeodaat.   Sao  Bzacoton  oad  AdailBlftntoxi,  | 

2SS. 

Soeroo  of  dlitribatlon.   8oa  BBoCBtow  aod  JkOmb^ 

latraton,  ||  366-S76. 
Saersfllng  aala  of  proportr  of  doeadaBt.   lit  >» 

acntora  and  Admlnlatraton,  ||  413-417. 
In  actioiu  by  «r  against  eatataa  of  daoedaata.  too 

Ezoeotora  and  AdmlnKtratora,  ||  489-493. 
Doaoe  BotUlBc  a«eonBt  of  szecntor  or  admtnlatratOT. 

Sao  BzaoBtora  aad  Ad&iiniatratora,  f  840. 
IB  aoUoD  on  adailalstratloB  boBda.   Sea  Bxocrton 

ond  AdBiiBiatratoiB.  |  587. 
ImpoalBs  flBo.    Boa  Ffnas,  |  8. 
Ib  actloBi  of  foroiblo  oBtry  and   dotalBor.  Soo 

Forcfblo  BBtrr  aBd  Datalnar,  |  74. 
Oonfoaaion  of  Jadgmant  as  frsndnlant  cobvotumo. 

Sea  FrandnloQt  ConTsyancea,  ||  IS,  B9, 
Jodgment  *a  condition  precedent  to  anlt  to  aat  aaido 

frandalent  coBTOTanoe.    See  Frandnlent  Oonvoy- 

ancea,  |  124. 
In  action  to  aat  ailda  frsndnlant  coBTajaBca.  8oa 

Trandnloat  Converaaeoa.  I  ISS. 
AgalBst  cuBlibaa,    8oa  OanilaliBioBt,  |  89. 
In  aetloB  agBlnat  CBOxaBtor.   Boa  Oaarutty,  I  99. 
In  proeaadlnga  tor  accoanting  agalnat  gnardlana. 

Soo  Qnardlan  and  Ward,  |  100. 
Ib  action  on  goardlan'a  bond.    Sao  Onudlan  and 

Ward,  I  lie. 
In  kaboaa  oozpna  proeaodlngi.   Sao  Habaaa  Ooxpai, 

I  «7. 

UabUlty  of  homestoad  to  JndgBont  Hon.   Sao  Bono* 
Btead,  I  74. 

In  proeaadlnga  for  allotauit  of  probata  bmitoad. 

Sao  Honaitaada,  |  165. 
In  actiona  by  or  agBinst  bnaband  and  vita.  Sao 

Hnaband  and  Wita.  |  119. 
In  actiona  by  ^or  agalnat  Infanta.    8aa  Infanta,  || 

63-67. 

Injnnctlon  decree  or  ordar.    Soo  Injanetlon,  ||  185- 

133. 

Piicbarglng  Inaolvant  debtor.    Bao  Inaolvancy,  1 

116. 

Diacliatgad  by  diaebargo  la  InaolTonoy.    Sao  Inaol- 

Toocy,  I  ISd. 
In  Mtiona  on  Inanranco  polldaa.    Soo  DunnuMO, 

I  807. 

Intaroat  on.   Boo  Intaratt,  t|  19-23. 

Boto  of  tntoteat  on.    Bao  Interest,  |  38. 

In  action  on  Jodgment.    Beo  Judgment,  |  69Sh 

Ordering  sale.    Bee  Jodldal  Salea,  |  2. 

In  clTll  actiona  In  coorti  of  Jvstlcea  of  tba  peaoo. 

Bee  Jnatlcaa  of  the  Paaee,  ||  87-96. 
In  action  for  alandox  of  titla.    Boo  Llbal  nad  Slna- 

dor.  I  68. 

ICanduiu  to  eompal  algnlaf  vt  ontzy.   Soo  Han- 

damna,  |  38, 
In  mandamaa  proceadiag.    Soo  MaBdamna,  |  79. 
In  action*  to  enforce  meebaoiea*  liana.   Soo  Uo- 

ebaaUa'  Ltona,  SI  W-M. 
Tttroolotan  daoroo.   Soo  Kortgagoa,  |  848  ft  aaf. 


In  actiona  fey  or  ifilaBt  aWoi.   Bao  Hnnla^ 

Oorporatloaa,  I  368. 
Bffoct  of  ontzy  of  IndgaioBt  oa  powor  to  groat  now 

trloL    Sao  Now  Trial,  |  8. 
Brrora  ia  JndgaioBt  coaatltntlBg  gronad  for  now 

trUL    Beo  How  Trial,  |  17. 
Qrantiag  or  rotnaiag  naw  trlaL    Boo  New  Trial, 

I  110. 

In  actiona  on  boada  of  pnbUo  offlcon.  Boa  OOeora. 
I  66. 

Fartltloa  doeno.   Boo  ParUtloa,  I  48. 

In  actions  by  w  agalnat  flzma  or  portaori.  Sao 
PartnoraUp,  |  87. 

In  actiona  to  enforoa  contract  of  anrotyaUp.  Baa 
Principal  and  Snrety,  |  48. 

iLgalnst  principal  aa  discbaxglBg  saraty.  Boa  Prin- 
cipal and  Snrety,  |  28. 

Order  for  pnbllcatloa  of  annunona.  Boa  Procoaa,  i 
33. 

Writ  of  proUbitloB.    Sao  Prohibition,  |  8. 

Ia  eoBtoat  for  pvtduwo  of  ttato  laad.   Soo  Pnbllo 

Lands,  I  16B. 
Ia  aetloas  to  qviot  UtU.   Soo  QnieUag  Titto.  I  43. 
On  raport  of  raforoo.    Soo  BeforaBoa,  |  83. 
In  actions  to  reform  Isstnunenta.    Sao  Bofonna- 

tlon  of  Inrtromenta,  |  14. 
In  raplavin  anit.    Beo  Beptevia,  ||  38-36. 
In  actiona  for  apodflo  pcrformanoa.    Sao  Bpedlle 

Performance,  {  48. 
In  action  for  dlToision  ti  wator.   Soo  Waters  and 

Waterconnei,  |  61. 
In  actiona  to  eonstrno  wiUt.   See  Wine,  i  SlO. 
Oranting  or  rajeetlag  appUeatlOB  for  probate  of 

win.   See  WUla,  ||  176-188. 
Fox  pnrebaao  pzieo  of  laad  aa  waiver  of  nador'a 

lioB.   Sao  Toador  aad  Parehuox,  |  lU. 

I.   NATUBE  Ain>  ESSENTIALB  IN  OEK- 
EKAI.. 

WHAT  OONSTITtPrES  JUDGMENT,  |  1. 

  DISTINGUISHED    FROM    KDLE    OB  OR- 

DEB.  i  3. 

  DISTINGXnSHED    FBOK    DECISION  OB 

FINDINGS,  I  8. 
F08TEA  OF  JVDOUENT  DEFINED, 'I  4. 
AUTHORITY   OF'    COURTED  I SQUALIFICATI  ON 

OF  JUDGE.  15. 

  PLACE  OF  RENDITION,  |  6. 

  TIME  OP  RENDITION,  f  7. 

  AGREEMENTS  AFFECTING,  |  8. 

DEATH  OF  PARTY  BEFORE  RENDITION,  |  9. 
  JUDGMENT     FOR     DECEASED  PARTI 

I  10. 

jmaSDIGTION  OT  SUBJECT  MATTER  AND  OF 

PERSON,  I  11. 
3PBOCE3S    OB    HOTIOB    TO    SUSTAIN  JUDG- 

UENT.  I  12. 
  NONRESIDENTS,  |  18. 

—  PERSONAL    SERVICE    ON  NONBESflDENT 

OUTSIDE  OF  STATE,  |  14, 
  JOINT  DEFENDANTS.  |  15. 

ATTACHMENT  PROCEEDINGS,  |  16. 

  ADMISSION  OF  SERVICE,  |  17. 

PLEADINGS  TO  SUSTAIN  JUDGMENT.  |  IS. 

  DEFECTS  IN  PLEADINGS.  |  10. 

FINDINGS  TO  SUSTAIN  JUDGMENT,  |  80. 
FORMAL  REQUISITES  IN  GENERAL,  |  21. 

  CERTAINTY  AND  DEFINITBNESS,   |  39. 

  SIGNATURE,  |  28. 

  JUDGMENT   ON   PLEA  IN  ABATSUENT 

I  24. 
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JUDGMENT,  I,  §§  1-9. 


IBREOTTIiAB,  IKTALID  AKD  VOID  JUDGilEST, 
I  SS. 

CVFBOT  or  IBSKGlTLAB  OB  VOID  JUDOUSNT, 

I  as. 

§  1.   WbAt  CoDBtltntefl  JTndgment 

[a]  A  decree  foreclosing  a  street  assess- 
ment is  a  judgment,  under  the  provisions 
of  Code  of  Civil  Procedure,  section  681,  au- 
thorizing the  isBuance  of  an  execution  there- 
on within  five  years  after  the  judgment  ia 
entered.— Dorian  d  v.  Hanson,  81  Cal.  202,  15 
Am.  St.  Bep.  44,  22  Pae.  552. 

.FOB  avthouties  noil  Othbb  Statbs; 

What  are  final  and  interlocatoiT'  judg- 
ments and  decrees:  60  Am.  Dee.  427, 
note.   See,  also,  30  Cent.  Dig.,  eoL  80, 


§  8.   Dlfltlngoiihed  tnm  Bnla  or  Ordor. 

[a]  Order,  as  distinguished  from  final  judg- 
ment, is  judgment  or  eoncluaion  of  court  upon 
any  motion  or  proceeding. — Rose,  In  re,  80 
Cal.  166,  41  Pac.  483,  42  Pae.  479. 

[b]  Order  defined.— ilcGnire  t.  Drew,  83 
Cal.  232,  23  Pac.  312. 

[e]  Order  decreeing  that  money  collected  by 
receiver  belongs  to  prevailing  party  is  not 
a  judgment  nor  part  of  judgment  in  main 
suit.— Oraniss  t.  Superior  Court,  88  Cal.  418, 
26  Pae.  351. 

[d]  Judgment  and  order  defined  and  distin- 
guished.—Smith Estate,  98  CaL  639,  640, 
33  Pac.  744. 

[e]  Order  and  final  judgment  distingaiahed. 
Wells  T.  Torrance,  119  Cal.  440,  51  Pae.  6«0. 

[f]  Under  Code  of  Civil  Procedure,  sections 
577,  963,  1716,  an  order  deoying  an  applica- 
tion for  a  homestead  allowance  based  on  a 
claim  of  widowhood  held  a  judgment,  and  not 
a  mere  order  on  motion  in  a  pending  pro- 
ceeding.— Harrington '•  Estate,  In  re,  147  Cal. 
124,  81  Pac.  546. 

S  3.  -—  DisUngniSbed  from  Decision  or 

FllldiBg8. 

[sl  In  an  action  to  establish  a  tnut  in  proD- 
erty  in  plaintiff's  favor,  on  the  ground  of 
defendant's  fraud,  and  for  an  accounting  of 
the  moneys  that  had  been  received  by  de- 
fendant under  such  trust,  a  conelasion  of 
Uw  that  plaintifl  ia  entitled  to  recover,  fol- 
lowed by  a  direction  to  counsel  to  prepare 
an  interlocutory  judgment  directing  an  ac- 
eonnting,  ia  not  equivalent  to  a  rendition  of 
judgment  by  the  judge,  so  to  authorize 
the  clerk,  in  the  perfonnanee  of  hie  minia- 
teria]  duties,  to  enter  up  judgment  after  the 
expiration  of  the  judge's  term. — ^Broder 
Conklin,  98  Cal.  860,  33  Pao.  211, 

S  4.   Poftoft  of  Judgment  Defined. 

[a]  Postes  of  common-law  judgment  ie  por- 
tion giving  history  of  action  ox  eoort  woleh 


led  to  judgment.— Derby  t.  Jackson,  S9  CiL 
3,  20  Pac  610. 

I  6.  Anthoilty  <tf  Oonrt— IMwivalUcsUoB  of 
Judge. 

[a]  Judgment  rendered  by  disqualified  jadgs 
is  void.— Oakland  t.  Oakland  W.  P.  Co-  118 
CaL  252,  253,  50  Pae.  268. 

[b]  Judgment  rendered  after  erroneous  re- 
fusal te  grant  change  of  venue  on  aeeonnt 
of  disqualifleation  of  judge  by  interest  has  no 
force  or  validity.- Meyer  v.  San  Diego,  121 
Cal.  114,  66  Am.  St.  Bep.  22,  53  Pac  434. 

{  6.  - —  Place  of  Bendltton. 

[a]  Where  an  action  is  tried  in  the  eonatj 
in  which  the  action  is  brought,  before  a 
judge  of  the  superior  court  of  another  county, 
it  is  not  an  irregularit:^  'or  the  trial  judge  to 
make  and  sign  the  decision  and  decree  in  tin 
county  of  his  residence.  Until  the  saaie 
were  filed  by  the  clerk  in  the  county  in 
which  the  action  was  tried  they  were  not  in 
force. — Walter  v.  Merced  Academy  Assn.,  126 
cal.  582,  59  Pae.  136. 

Fob  Autbobitibs  nou  Othbb  States: 

See  30  Cent.  Dig.,  cols.  40-44,  ||  14-14^. 

S  7<   Time  of  Bendition. 

[a]  A  judgment  rendered  after  the  time  af- 
fixed by  law  for  adjournment  is  invalid.— 
Smith  V.  Chichester,  1  Cal.  409. 

[b]  The  rendition  . and  entry  of  a  judgment 
by  the  district  court  at  a  time  when  there  ii 
no  legal  term  of  the  court  is  error.— Cofla- 
berry  t.  Horrill,  6  Cal  493. 

Fob  Axjthobitibs  tboh  Othsb  States: 

See  30  Cent.  Dig.,  eols.  40-44,  IS  14-I4U. 

§  8.  Agreements  Aftecting. 

[a]  An  agreement  between  counsel  that  am 

of  the  judges  might  participate  in  the  d^ 
cision,  although '  he  had  not  heard  the  onl 
arj^ments,  as  required  by  the  statutes  of 
California  before  pronouncing  judgment,  held 
to  be  a  waiver  of  the  statute  requirement, 
and  that  the  judgment  could  not  be  objected 
to  on  that  ground. — ^Blane  v.  Bowman,  22  CaL 
23. 

[b]  Where  judge  goes  out  of  office  aft*r 
entry  of  order  for  jndgment  but  befpre  find- 
ings are  filed,  no  judgment  can  be  entered 
unless  agreed  findings  are  filed  or  waived.— 
Mace  V.  O'EeiUy,  70  Cal.  234,  11  Pac  72L 

I  9.  Death  of  Party  Befoxe  BenditioiL 

[a]  Death  of  a  party  pendiiig  salt  does  not 

oust  the  jurisdiction  of  the  court,  and  hw« 
the  judgment  is  not  void,  but  voidable,  Knf* 
judgment  may  be  rendered  nominally  for  or 
against  such  party  as  represented  by  his  heir* 
Todhunter  v.  Klemmer,  134  CaL  60,  60  P"- 
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[b]  When  d«f«n(Uiit  dies  after  submission 
ox  canse,  ao  dedaion  can  be  rendered  until 
mbstitatton  of  his  representative. — ^De  Leeni* 
T.  Walsh,  140  OaL  179,  73  Pae.  818, 

Ite  ADTH(»ims  nou  Otbbb  SrATist 

Validity  of  judgments  entered  against 
deceased  persons:  62  Am,  Dee.  107, 
note;  40  ll  B.  A.  153,  note.  See,  also, 
W  Cent.  Dig.,  eols.  44-50,  SS  15-81. 

I  10,   Jndgmait  f ox  DeceaMd  Partr. 

[a]  Where  plaintiff  in  an  action  died,  and 
an  executor  waa  appointed,  the  continuance 
of  the  name  of  the  deceased  plaintiff,  instead 
of  that  of  his  executor,  in  the  judgment, 
does  not  make  it  void.— Gregory  t.  ^tynes, 
21  Cal  443. 

[b]  A  judgment  rendered  in  favor  of  a  de- 
ceased party  is  void. — MeCreery  v.  Everding, 
44  Cal.  284. 


§  11.  jQxisdietton  of  Subject  Matter  and  of 
Person. 

[a]  To  sustain  a  personal  judgment,  the 
court  must  have  jonsdiction  of  the  subject 
matter  and  of  the  person. — Gray  v.  Hawes, 
8  Cal.  562. 

[b]  The  judgment,  though  in  the  wrong 
county,  is  good,  if  the  objection  be  not  made, 
except  where  jurisdietion  is  given  to  the 
court  only  over  lands  within  a  particular 
county.— Watte  v.  White,  13  Cal.  381. 

[c]  A  Judgment  rendered  against  one,  per* 
sonal  in  its  character,  when  the  conrt  has 
not  acquired  jurisdietion  over  his  person,  is 
a  nullity.— HcMinn  v.  Whelan,  27  Cal  300. 

[d]  There  is  no  distinction  between  judg- 
ments for  taxes  and  judgments  for  other 
eanses  of  action,  in  regard  to  their  bein^  void 
or  voidable.  A  judgment  is  never  void  if  the 
court  had  jurisdiction  of  the  subject  matter 
and  the  person  of  the  defendant. — Mayo  x* 
Ah  Loy,  32  Cal.  477,  91  Am.  Dec.  595. 

[e]  Judgment  in  action  on  policy  of  fire  in- 
surance in  favor  of  plaintiff  and  defendant 
mortgagee  held  within  jurisdiction  of  court, 
under  Code  of  Civil  Procedure,  section  578, 
though  mortgagee  had  not  appeared,  within 
section  1014.— -Johnson  v,  Pheniz  Ins.  Co., 
146  Cal  571,  80  Pae.  719. 

[f]  Where  appellant  died  pending  appeal 
the  enforcement  of  the  judgment  in  case  of 
affirmance  was  primarily  within  the  jurisdic- 
tion of  the  court  having  charge  of  appellant's 
estate. — People's  Home  Sav.  Bank  v,  Sadler, 
1  Cal  App.  189,  81  Pae.  1029. 

Fob  AuTBCaiTixs  raoic  Other  Statxs: 

Judgments  based  on  unauthorized  ap< 

Jearanee  of  attorneys:  75  Am.  Dee. 
46,  note;  23  L.  B.  A.  287,  note.  See, 
also,  do  Cent.  Dig.,  cola.  52,  53,  S  23. 


I  12.  Procen  or  Kotlot  to  Snrtala  JUdg* 

ment. 

[a]  A  judgment  without  notice,  and  with- 
out the  appearance  of  the  party  against  whom 
it  was  rendered,  is  a  nullity. — Gray  v,  Hawes, 
8  Cal.  562;  Ford  v.  Doyle,  37  Cal.  343;  Peo^e 
V.  Harrison,  107  Cal.  541,  40  Pac  956. 

[hi  A  party  iM  not  bound  a  judgment 
rendered  in  an  action  of  ejectment  where  he 
has  not  received  legal  notice  of  the  action. 
Such  judgment  is  not  evidence  against  him 
of  paramount  title  in  the  plaintiff  in  eject- 
ment. Mere  cognizance  of  the  existence  of 
the  action  is  not  legal  notice.  To  be  avail- 
able the  notice  must  apprise  the  party  whose 
rights  are  to  be  affected  of  what  is  required 
of  him,  and  the  consequences  which  may  fol- 
low if  he  neglects  to  defend  the  action.— 
Peabody  v.  Phelps,  9  Cal.  213. 

[e]  It  is  error  to  enter  judgment  against  one 
upon  whom  process  has  not  been  served,  and 
who  has  not  appeared. — Schlosa  v.  White,  16 
CaL  65. 

[d]  In  a  fluit  to  eolleet  taxee  for  street 
improvements,  where  the  owner  is  not  made  a 
party  to  the  suit  and  the  action  is  not  brought 
against  the  "ownera  and  claimants,"  nor 
service  made  upon  the  real  estate,  the  judg- 
ment is  void. — Mayo  v.  Ah  Loy,  38  Cal  477, 
91  Am.  Dec.  595. 

[e}  A  judgment  of  foreclosure  of  acertifl- 
eate  of  purchase  of  state  school  land  ren- 
dered without  personal  service  upon  the 
holder  of  the  certificate,  and  upon  a  publioar 
tion  of  summons  not  based  upon  any  lUBdavit 
or  order  of  publication,  is  void.— riPeople  ex 
rel  Lynch  v,  Harrison,  107  Cal  041,  40  Pac 
956. 

Fob  Authorities  fhom  Otheb  Statbs: 

What  notice  necessary  and  when  sufll- 
cieat:  4S  Am.  D«c.  269,  note. 

Judgments  founded  upon  false  return  of 
service  of  process:  19  Am.  Dec.  137, 
note. 

Judgments  against  partnership  or  joint 
debtors  on  service  of  process  on  one 
only:  44  Am.  Dec.  570,  note. 

Effect  of  defects  in  the  service  of  |uroeees: 

61  Am.  St.  Bep.  485,  note. 

Judgments  depending  for  their  validity 
on  attachments  of  property:  76  Am. 
St.  Bep.  800,  note. 

Jurisdiction  obtained  by  decoying  the  de- 
fendant into  the  state  to  be  served 
with  process:  7  Am.  Bep.  136,  note; 
16  L.  R.  A.  231,  note.  See,  also,  30 
Cent.  Dig.,  cols.  58-80,  §§  25-33. 

§  13.    Nonresidents. 

[a]  Although  a  state  having  property  of  a 
nonresident  within  her  territory  may  hold 
and  a^ropriate  it  to  satisfy  the  claim  of 
her  citizen  against  him,  and  her  tribunals  may 
inquire  into  liis  obligation  to  the  extent  nec- 
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easarj  to  control  the  disposition  of  that  prop- 
erty, yet,  in  the  absence  of  such  seizure,  a 
personal  judgment  ia  without  validity,  if 
it  be  rendered  by  a  state  court  in  an  action 
apon  a  money  demand  against  a  nonresident, 
who  was  sued  by  publication  of  summoBS, 
bat  upon  whom  no  personal  service  of  process 
within  the  state  was  made,  and  who  failed 
to  appear. — ^Belcher  t.  Chambers,  53  Cal.  635. 

[b]  Whf  ;i  sammoni  is  served  by  publica- 
tion against  nonresident  defendants,  the  judg- 
ment cannot  properly  impose  any  personal 
obligation;  and,  in  sneh  case,  the  court  has 
no  power,  in  an  action  for  maintenance 
against  a  husband  who  is  out  of  the  state,  to 
require  the  absent  husband  to  execute  a  bond 
in  favor  of  the  plaintiflf,  conditioned  for  the 
payment  of  the  alimony  allowed  her,  but  the 

r tower  of  the  court  to  secare  the  award  is 
imited  to  the  property  within  its  control, — 
Uurray  t.  Murray,  115  Cal.  266,  56  Am.  St. 
Eep.  97,  47  Pae.  37. 

[c]  The  affidavit  on  which  an  order  for  pub- 
lication of  summons  was  based  recited  that 
defendant  on  a  certain  date  willfully  killed 
several  persons,  and  immediately  fled,  and, 
though  a  large  reward  had  been  offered  fur 
bis  apprehension,  he  bad  not  been  captured, 
and  his  whereabouts  were  unknown,  and  that 
he  could  not  be  found  within  the  state.  Held, 
that  such  facts  warranted  a  finding  that  such 
defendant  had  departed  from  and  was  resid- 
ing out  of  the  state,  whereby  the  court  gained 
no  jurisdiction  of  his  person,  so  that  a 
judgment  against  him  for  damages  resulting 
from  the  killing  was  void. — ^Boring  t.  Pen- 
niman,  134  Cal.  514,  66  Pae.  739. 

g  14.   Personal  Service  on  Nwrosidnit 

Ootside  of  State. 

[a]  A  judgment  on  personal  service  outside 
the  state  on  a  nonresident  defendant,  pursuant 
to  Code  of  Civil  Procedure,  section  413,  is 
void  except  as  to  the  disposition  of  property 
seized  thereunder. — ^First  Nat.  Bank  East- 
man, 144  Cal.  487,  77  Pac.  1043. 

[b]  Personal  service  on  a  nonresident  de- 
fendaut  outside  the  state,  pursuant  to  Code 
of  Civil  Procedure,  section  413,  is  insufficient 
to  sustain  a  judgment  in  personam  against 
such  nonresident. — First  Nat.  Bank  t.  East- 
man, 144  Cat.  487,  77  Pac.  1043. 

S  15.   Joint  Defendants. 

[a]  Judgment  against  all  the  defendants, 
where  a  part  have  not  been  served  with  pro- 
cess, nor  appeared,  is  error. — Ingraham  v. 
Gildemeester,  2  Cal.  88;  Treat  v.  McCall,  10 
Cal.  511;  Inos  v.  Winspear,  18  Cal.  397; 
Junkans  v.  Bergin,  64  Cal.  203,  30  Pac.  627. 

[b]  Personal  judgment  cannot  be  given 
against  party  not  served  with  process  hi  an 
action  on  a  joint  obligation  of  several  de- 
fendants.—Treat  V.  McCaU,  10  Cat  511. 

[e]  In  snit  on  an  a'ccount  against  "Ran- 
dall ft  Inos,"  partners,  the  former  only  be- 
ing served  with  process,  a  joint  judgment 
was  randexad  against  both.   Held,  that  the 


judgment  is  void  as  against  the  party  »t 
served.— Inos  v.  Winapntr,  18  CaL  397. 

[d]  If  an  action  be  against  defesilanti 
jointly,  and  not  severally,  liable,  a  portion 
of  whom  have  been  served,  judgment  mij 
be  entered  against  all  the  defendants  hy 
default,  to  be  enforced  against  the  joint  prop- 
erty of  all  and  the  several  property  of  tbo« 
served.  An  entry  in  any  other  form  wooIJ 
be  wholly  useless. — EeUy  T.  Tan  Anstui,  17 
Cal.  564. 

[e]  In  an  action  against  partners,  judgraent 
cannot  be  rendered  against  those  not  served; 
but  if,  erroneously,  a  judgment  is  so  rendered, 
it  is  valid  as  against  those  served. — David- 
son V.  Knox,  67  Cal.  143,  7  Pac.  413;  Hokd- 
umne  etc.  Min.  Co.  v.  Knox,  7  Pac.  415. 

§  16.   Attadunent  Proceedings. 

[a]  Where  an  action  against  a  nonresident 
corporation  is  begun  by  an  attachment  of 
its  property,  a  money  judgment  general  in 
its  terms  wilt  uphold  a  sale  of  the  attached 
property,  and,  in  an  action  on  such  judgment, 
the  attachment,  if  it  does  not  appear  from 
the  judgment,  may  be  otherwise  shown.— 
Blanc  V.  Paymaster  Min.  Co.,  95  CaL  s24, 
29  Am.  St  Bep.  149,  30  Pae.  765. 

§  17.    Admission  of  Service. 

[a]  If  one  of  several  defendants  admits 
* '  due  service  "of  a  summons,  the  judg- 
ment, as  to  him,  is  not  invalid  for  want  of 
jurisdiction. — Sharp  t.  Bmnnings,  35  Cal.  52^ 

S  18.  FlMdlngi  to  Sustain  Jttdgment. 

[a]  Plaintiff  cannot  recover  on  cause  de- 
veloped by  the  proofs  but  not  pleaded.— 
Burke  v.  Levy,  68  Cal.  32,  8  Pae.  527. 

[b]  Judgment  based  on  findings  under  eonnt 
in  complaint  which  states  no  cause  of  action 
is  erroneous. — Schammel  v.  Schammel,  7t)  CaL 
74,  II  Pac.  497;  Du  Brutz  v.  Jessnp,  70  CaL 
78,  11  Pac.  498. 

[c]  Where  suit  is  brought  against  fictitimf 
defendant,  failure  to  insert  true  name  in 
complaint  does  not  avoid  judgment. — Johnston 
V.  San  Francisco  Savings  Union,  75  CaL  HO. 

16  Pac.  75S. 

[d]  Judgment  must  be  sustained  by  plead- 
ings.— Cummings  v.  Cnmmings,  76  CaL  440, 

17  Pac.  442;  Weinreich  v.  Johnston,  78  CaL 
256,  20  Pac.  556;  Northern  By.  Co.  Jordan, 
87  Cal.  25,  25  Pac.  273. 

Fob  Adthobitiss  fbom  Othkb  States: 
See  30  Cent  Dig.,  eols.  80-82,  34-37. 

§  19.    Defects  In  Fleadtngs. 

[a]  A  judgment  is  not  void  or  erroneonl 
because  the  name  of  the  plaintiff's  attorney 
attached  to  the  complaint  is  printed  instead 
of  being  written. — Hancock  t.  Bowman, 
CaL  413. 
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[b]  To  ra^wrt  a  Judgment  complaint  nmat 
■tate  canaa  of  aetion.— Hieka  t.  Birenide 
Fruit  Co.,  72  CaL  808,  18  Pac  878. 

I  20.  Flndiaga  to  Snstain  JndgmaBt 

[a]  Findings  held  not  to  sustain  judgment. 
Beach  v.  Coopar,  78  CaL  103,  18  Pae.  161. 

[b]  Mere  absence  of  flndtnga  does  not  render 
judgment  Toid.— Cook,  In  ze,  77  CaL  280,  17 
Pac.  928,  18  Pae.  481. 

S  81.  Fmnal  Beanlsltea  In  OeneraL 
■m,  also,  port,  I  147. 

[a]  It  is  essential  to  the  validity  of  a  jod^ 
rneut  that  it  be  rendered  hy  a  court  of  com- 
|>eteDt  jurisdiction  at  the  time  and  place  and 
in  the  form  prescribed  hj  law. — Wicks  t. 
Lndwig,  0  CaL  173. 

[b]  A  judgment,  and  findings  may  be  incor- 
porated in  the  same  instrument. — Hopkins  T. 
Warner,  109  CaL  133,  41  Pac  868. 

Fob  Authobities  raoH  Othsb  States: 
See  80  Cent  JHg.,  cola.  37,  38,  S  18. 

§  22.   Certainty  and  Deflnltenesa. 

[a]  Where  a  judgment  refers  to  the  find- 
ings for  certain  data,  and  the  findings  do 
not  contain  the  data,  but  refer  again  to  the 
pleading,  which  are  also  uncertain^  the  judg- 
ment will  be  reversed  for  uncertauty. — Kel- 
ley  T.  McKibben,  53  Cal.  13. 

[b]  A  provision  in  a  judgment  granting  a 
mandamus  in  aid  of  a  previous  judgment, 
and  in  the  writ  thereon,  requiring  defendant 
* '  to  deliver  the  possession  of  said  fran- 
chise to  collect  the  tolls  on  the  ....  toll 
road,"  and  "the  possession  of  «I1  property 
necessary  for  the  exercise  of  the  powers  and 
the  receipt  of  the  proceeds"  thereof,  is  not 
susceptible  of  execution,  and  too  indefinite 
to  constitute  a  determination  of  the  rights 
of  the  parties. — Gregory  t.  Blanchard,  98 
CaL  311,  33  Pac.  199. 

[c]  Defendants  having  lowered  the  bed  of  a 
creek  below  that  of  a  river  oat  of  which  it 
flowed,  complainants  put  in  a  dam  on  the  river 
bank,  and  the  issue  in  an  action  subsequently 
brought  between  them  was  whether  the  dam 
was  the  natural  height  of  the  river  bank. 
The  findings  of  the  court  were  that  the  height 
should  be  two  and  one-half  feet,  but  the  then 
height  waa  not  found,  and  the  base  of  the 
dam  from  which  the  two  and  one-half  feet 
ehoold  be  measured  was  not  given.  Held, 
that  a  judgment  following  such  findings 
was  Inralid,  for  indefiniteness. — Wallace  ▼. 
Farmers'  Ditch  Co.,  130  CaL  678,  62  Pac. 
1078. 

§  28.    Signature. 

[a]  It  is  not  required  that  a  judgment 
should'  be  signed  by  the  judge  or  cleric- 
Clink  T.  Thurston,  47  CaL  21. 


[b]  Practice  of  rignlng' judgment  is  merely 
to  give  clerk  surer  means  of  correethr  en* 
tering  it.— Cook,  In  re,  77  CaL  227,  17  Pac 
023,  19  Pac.  431. 

[c]  Judgment  need  not  be  signed  by  judge 
before  or  after  entry,  and  his  simature  gives 
It  no  additional  Tftlldi^.— ^ok,  In  re,  77  CaL 
227,  17  Pae.  923,  19  Pac.  431. 

[d]  The  judge's  failure  to  sign  a  judgment 
does  not  render  it  void. — Crim  t.  Kessing, 
89  Cal.  478,  23  An.  St.  Beo.  491,  86  Pac 
1074. 

{  24.   Judgment  on  Plea  in  Abatement 

[a]  When  plea  in  abatement  is  sustained 
on  ground  of  other  action  pending,  judg- 
ment should  decree  that  action  abate. — Casey 
r.  Jordan,  68  Cal.  247,  9  Pae.  92,  305. 

[b]  Where  plea  of  pendency  of  former  ae- 
tion is  sustained  poper  judgment  to  be  en- 
tered is  one  abating  the  subsequent  action, 
and  not  judgment  that  plaintiff  take  nothing 
thereby. — Coubrongh  t.  Adams,  70  Cal.  374, 
11  Pac.  634. 

§  2S.  Irregular,  Invalid  and  Void  Jndgmeni. 

[a]  When  court  has  acquired  jurisdiction 
its  sabseqaent  proceedings,  however  irregular, 
are  not  void. — Stemes,  Ex  parte,  77  Cal.  162, 

■  11  Am.  St.  Bep.  251,  19  Pac.  275. 

[b]  Judgment  is  not  void  if  court  has  juris- 
diction to  grant  relief  contained  in  it. — 
Brush  V.  Smith,  141  CaL  469,  75  Pac  55. 

[c]  Judgment  based  on  complaint  which 
does  not  state  cause  of  action  is  not  void. — 
Brush  T.  Smith,  141  CaL  469,  75  Pac  55. 

[d]  As  a  general  rale,  a  judgment  ren- 
dered by  a  court  which  has  jurisdiction 
of  the  subject  matter  and  of  the  parties, 
however  erroneous,  is  not  void.— Qrannis  v. 
Superior  Court  of  City  and  County  of  San 
Frajielseo,  146  CaL  249,  79  Pae.  891. 

§  26.  Effect  of  Irregular  or  Void  Judgment. 

See,  also,  post,'  ||  888,  348. 

[a]  Irregular  order  of  court  is  valid  until 
set  aside  or  reversed  on  appeal. — Stewart  v. 
Taylor,  68  CaL  8,  8  Pac  605. 

[b]  A  void  judgment  in  a  suit  to  foreclose 
a  mortgage  has  no  effect  on  the  mortgage 
or  lien  created,  and  constitutes  no  bar  to 
an  action  to  foreclose. — Ludwig  v.  Mnrph/i 
143  CaL  473,  77  Pac.  150. 

Fob  Authorities  feou  Other  States: 

See  30  Cent.  Dig.,  cols.  82-86,  {S  38-41. 

n.    BT  CONTBBSION. 

WHAT  CONSTITUTES.  |  87. 

WARBANT  OB  POWER  OF  ATTOBNBT.  |  88. 

  NECESSITY,  i  39. 

STATEMENT    OF    XNDSBT1DMXS8  —  HIOBS' 
SITY,.|  80. 
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  STATBMEKT  OP  FACTS  OUT  OF  WHICH 

INDEBTEDNESS  AB08E.  |  82. 
  SIGNATURE,  f  38. 

CONFESSION     AFTER     ACTION  BBOUOHT— 

OOOHOTIT,  I  84. 
OPENING  OB  TAOATINO  JUDOVBNT— OR  ICO- 

TIOK  OF  CREDITORS,  |  85. 
  REQUISITES  OP  APPLICATION,  |  8<. 

Ooluum  ftttaok  OB.   8m  port,  |  8«o. 


J  27.   Wliat  ConstitatM. 

[a]  If  an  action  is  eommenced  by  tli«  aer- 
yice  of  trammona,  and  the  defendant,  before 
the  time  for  answering  expires,  files  a  veri- 
fied statement  consenting  to  a  judgment, 
specifying  tbe  amount,  and  undertaking  to 
state  the  subject  matter  of  the  indebtedness, 
a  judgment  entered  on  sueh  stat^-'ient  is  a 
judgment  by  confession, — ^Pond  t.  ^iavenport, 
44  Cal.  481. 

Fob  Attthobities  fbou  Otkeb  Statbs: 
See  30  Cent.  Dig.,  cols.  87-89,  S  42. 

S  28.  Wanant  <w  Power  of  Attnney. 

[a]  An  oral  statement  by  plaintiff  that  de- 
fendant need  not  serve  any  papers  in  a  suit 
against  him,  as  he  could  take  judgment  in 
the  case  at  any  time,  does  not  constitute  a 
power  of  attorney  to  confess  judgment,— 
Siskiyou  County  Bank  t.  Hoyt,  l32  Cal.  81, 
64  Pae.  118. 

Fob  AuTHoBiTizs  fkoi£  Otheb  States; 
13  L.  B.  A.  796,  note. 


thereon  is  prima  faeis  fraudulent  aguut 

creditors. — Cordier  t.  ScUoh,  18  CaL  576. 

F(W  Authobitibb  fbou  Othkb  Statts: 
See  30  Cent.  Dig.,  oola.  114-110,  1  74. 

I  32.   atatemant  of  Faeti  OM  of  mch 

Indebtedness  Axoae. 

[a]  In  a  eonfesrion  of  judgment  tlu  omb- 
ston  t»  fully  comply  with  the  statute  to  m* 
forth  explicitly  the  facts  and  circomstancei 
upon  which  the  debt  was  incurred  does  not 
ipso  facto  make  the  judgment  void;  it  merely 
throws  the  burden  of  proof  on  the  judgment 
creditor,  if  his  judgment  is  contested  by  other 
creditors,  of  proving  that  his  judgment  wss 
fair  and  not  fraudulent. — ^Bieharda  T.  Mcilil- 
lan,  6  Cal.  419. 

[b]  A  statement  confessing  indebtedness  os 
a  "note  given  for  goods  sold  by  plaintiSi 
to  defendants,  and  for  money  had  and  re- 
ceived by  defendants,"  was  held  insufficient 
to  satisfy  sections  374-376  of  the  Pxactiea 
Act,  which  require  that  the  statement  "shsll 
state  concisely  the  facts  out  of  which  tbs 
indebtedness  arose,  and  shall  show  that  tbs 
sum-  confessed  therefor  is  jnstly  due  or  to 
become  dae." — Cordier  t.  Schloss,  18  CiL 
576, 

[e]  A  atatemest  for  judgment  by  confesnoi 
on  a  promissory  note  should  state  fully  the 
facts  out  of  which  the  indebtedness  for  which 
the  note  was  given  arose.  It  is  not  sufficient 
in  such  statement  to  say  that  the  promissoiy 
note  was  given  for  money  due  the  plaintiff 
from  the  defendant. — Pond  t.  DaTonport,  U 
Cal.  481. 


g  29,   Necessity. 

[a]  Attorney  has  no  authority  to  confess 
judgment  without  expreu  consent  of  client. 
Pflster  T.  Wade,  69  Cal,  140,  10  Pac.  369. 

§  30.   Statement  of  Indebtedness— Necaseity. 

[a]  Absence  of  a  specific  statement  of  the 

cause  of  action  in  an  affidavit  to  authorize  a 
judgment  by  confession  does  not  avoid  the 
judgment. — Cordier  v.  Schloss,  12  Cal,  143. 

[b]  Omission  in  statement  confessing  judg- 
ment to  set  out  the  facts  out  of  which  the 
indebtedness  aros^  strictly  in  accordance 
■with  the  statute,  does  not  render  tbe  judg- 
ment a  nullity,  but  makes  it  prima  facie 
fraudulent. — Cordier  v.  Schloss,  18  Cal.  576. 

Fob  Authobities  fbou  Otheb  States: 

See  30  Cent.  Dig.,  eols.  113,  114,  {  73. 

§  31.  ~-—  Bnffldfliiej'. 

[a]  A  eta;tement,  under  leetion  375  of  the 
Practice  Act,  for  confession  of  judgment, 
to  tbe  effect  that  plaintiffs  are  owners  of  a 
note,  that  the  notH  was  given  for  go'>ds  sold 
and  delivered  by  plaintiffs  to  defendants, 
aiid-  -money  .had-  and  received  by  defendants, 
is  insufficient,  and  the  judgment  rendered 


Fob  Authobitibb  raou  Othbb  Statss: 

See  80  Cent.  Dig.,  CoIb.  116-118.  H  75-78. 

§  33.   'Blgnatnre. 

[a]  Under  the  net  of  1850  a  judgment  by 
confession  is  void,  unless  the  statement  sa- 
thorizing  its  entry  is  signed  by  the  person 
against*  whom  the  judgment  is  rendered;  a 
statement  merely  signed  by  the  attorney  of 
Buch  person  will  not  sustain  the  ju^Jginent.— 
Reynolds  t.  Lincoln,  71  CaL  1S3,  12  Pac 
449. 

§  34.  Confession  Aftar  Action  Broo^t— 
Cognovit. 

[a]  A  cognovit  is  good  as  an  admission  in 
pais  after  answer  is  filed.— Hirschfleld  v. 
Franklin,  0  Cal,  Q07. 

[b]  If  judgment  is  entered  upon  the  cog- 
novit and  by  its  authority,  then  the  anumst 
acknowledged  would  have  been  the  snm  of 
the  judgment;  but  where,  upon  complaint 
and  answer  denying  the  allegations  thereof, 
the  acknowledgment  is  used  as  evidence,  in- 
terest may  be  given  by  way  of  damagsa— 
Hirsebfleld  v.  Franklin,  fl  Utl.  607. 

Fob  Authobities  feom  Othbb  States: 
See  30  CenW  Dig.,  eol^,  131,  132,  $  62- 
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S  88.  Optning  «r  VaeatlBs  Jurtgmwit  Oa 
KottoB  of  Onditoa. 

[a]  JimioT  jadgment  creditor  hMM  no  right 
to  join  with  defendant  in  an  application  to 
set  aside  a  judgment  oi  oonfenion  hj  the  de> 
fendant.  He  must  resort  to  a  court  of  chan- 
cery if  he  iB  diuaiiified. — ^Arrington  t*  Sheny, 
5  Cal.  513. 

[h]  In  a  Boit  to  let  uido  a  judgment  com 
fesaed  tj  a  party  to  defraud  his  creditors, 
it  ia  not  neeesssry  that  plaintiff  should  be 
either  a  judgment  or  execution  creditor.  A 
lien  acquired  by  attachment  raffieea. — Sealei 
T.  Scott,  18  Cal  76. 

Fob  Authokitibs  nou  Othxb  States: 
See  30  Cent.  Dig.,  coll.  168-170,  {  115. 


S  S6. 


Be^nlBiteB  of  i^wUcatiML 


[a]  Application  by  defendant  to  Bet  aaido 
his  confession  of  judgment  should  ahow  that 
the  claim  waa  not  juat,  and  that  the  judgment 
ought  not  to  have  been  eonfeased. — Axiing- 
ton  T.  Sherry,  5  Cal.  513. 

Tom  AtTTHOBrrras  fkou  Othkb  States: 

See  30  Cent.  Dig.,  cols.  104,  166,  |  109. 


m.   ON  OONSEHT.  OFFBS  OB  ABBOB- 
nON  T3S  FXSADINO. 

OH   CONSENT    OR  OFPEH— CONSENT   OF  AD- 
MINISTRATION, I  87. 

  COKSENT  OF  NOMINAL  PARTIES,  |  8S. 

  TIME  FOR  RENDEBINQ,  {  »9. 

  ENTRY,  i  40. 

— ^  OPERATION  AND  EFFECT,  {  4t. 

  OPENINO  OR  TACATING,  |  4S. 

JUDQUENT  as  THS  PX<BADINGB,  1  48. 

Oollitoral  attack  on.   8m  post,  i  340. 
OooelulTMMu  of.   See  post,  |  449. 
AppeaUbllltr  of  conioBt  Jndgmuit.   Boo  .^poal 

and  Brror,  |  ISO. 
ApposlabUity  of  rulings  on  motion  to  Mt  »sldt 

eonsott  decree.    See  Appesl  ud  Error,  f  164. 
Effect  of  offer  of  Jndgment  on  lUUUtr  for  ooets. 

See  Costs,  f  10. 
BtfU  of  caaidlaB  to  euisont  to  Jndgmont.  Soo 

gaardlan  sod  Wsrdi  |  01. 

I  97.   On  Oensent  or  OffOr— Otniaout  of  Ad- 

mtnlstratoT, 

[a]  Under  Code  of  Civil  Procedure,  section 
15S8,  authorizing  a  compromise  when  for  tUe 
best  interests  of  an  estate,  it  will  be  assumed, 
when  judgment  is  entered  against  an  admin- 
istratrix by  stipulation,  that  it  was  shown 
to  the  court  tliat  the  administratrix  had  been 
authorized  to  consent  to  the  entrjr  of  the  judg- 
ment.—MerriU  T.  Baehelder,  123  Cal.  674,  56 
Pac.  618. 

[b]  In  as  action  to  restrain  the  sale  of 
land  by  an  administratrix,  a  former  judgment 
in  favor  of  the  plaintiff  against  the  defend- 
ant, which  recited  that  a  trial  was  had 
before  the  court,  "and  the  evidenoe  being 
closed,  the  Baid  ..parties  in  open  court  stipu- 
lated and  agreed  that  the  plaintiff  Bhould 


have  judg 
in  evidenc 
Such  form 
and  is  no- 
recitals  tl 
tratriz  sti 
V.  BaeheU 

Foa  AUTH 
Bee  31 

§88.  — 

[a]  Whe: 
seated  to 
for  their 
attorney, 
the  action 
the  transf 
of  record, 
right  of  a 
Bubstitntei 
lation  coi 
plaintiff,  i 
ity  or  eff 
gomery,  1 


[a]  A  ji 
authorizin 
being  obti 
entered  di 
a  new  tri 
T.  Americi 
882. 

[b]  Stipi 
ing  of  jud 
where  the 
of  three  "v 
270,  70  t 

S  40-  — 

[a]  The 
tice  Act, 
enter  jud^ 
defendant 
sum,  etc, 
where  the 
by  the  filii 
ing;  and  i 
complaint, 
acceptancf 
thereupon 
vDid.— -Cra 

[b]  Und. 
judgment 
judgment 
such  offer 
and  while 
wise  is  vo 
582. 

Fob  Auth 
See  31 

§41.  — 

[a]  Cons 
party  com 
82  Cal.  2 
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Foe  Adthobitiis  noM  Otbbr  Statu: 
Bee  30  Cent.  Dig.,  eole.  206-208,  {  150. 

S  tt.  — -  Opening  or  Vacfcting. 

[a]  Where  an  appeal  ia  taken  from  a  consent 
judgment  by  one  of  the  defendants,  who 
swears  that  his  eodefendants  were  unau- 
thorized  to  employ  counsel  for  him  and  con- 
sent td  said  judgment,  but  said  eodefend- 
ants testify  that  they  were  so  authorized, 
and  the  counsel  who  appeared  for  appellant 
teatiflea  that  he  had  no  personal  communica- 
tion with  appellant,  but  was  employed  through 
the  eodefendants,  an  appellate  court  will  not 
reverse  on  the  ground  that  the  lower  court 
erred  in  denying  the  motion  to  vacate  the 
judgment. — Jackson  t.  Brown,  82  Cal.  275, 
23  Pac.  142. 

[b1  On  appeal  the  court  below  will  not  be 
held  to  have  abused  its  discretion  in  setting 
aside  a  judgment  quieting  title  in  plaintlflT, 
on  a  showing  that  the  disclaimer  filed  by 
defendant 's  attorney  was  under  a  misap- 
prehension on  his  part  that  defendant's  con- 
veyance of  the  property  to  a  third  person  was 
mcde  before  commencement  of  the  suit. — Un- 
derwood V.  Underwood,  87  CaL  623,  25  Pae. 
1065. 

[e]  A  decree  entered  in  excess  of  a  stipula- 
tion therefor,  through  fraud  of  plaintiff's 
attorneys,  cannot  be  corrected  after  six 
months.  Code  of  Civil  Procedure,  section  473, 
providing  that  application  to  correct  a  judg- 
ment entered  through  inadvertence  or  mis- 
take must  be  made  within  six  months. — ^Ehrer- 
viUe  Mfg.  Co.  V.  Heller,  102  CaL  61S.  36  Pae. 
»28. 

[d]  In  an  action  involving  the  title  to 
real  property,  where  the  defendants  had 
transferred  all  their  interest  in  the  property 
involved  in  the  controversy,  and  subse- 
quently entered  into  a  fraudulent  st^nlation 
with  the  plaintiff  for  the  entry  of  a  judg- 
ment in  hia  favor,  the  successor  in  interest 
of  the  defendants,  as  the  real  party  in  in- 
terest, may  move  the  court,  upon  a  proper 
showing,  to  set  aside  and  vacate  such  judg- 
ment, and  the  court  should  promptly  grant 
the  motion  to  set  aside  the  judgment  en- 
tered upon  the  atipnlation  of  the  nominal 
defendants. — Crescent  Canal  Co.  v.  Montgom- 
ery, 124  Cal.  134,  56  Pac.  797. 

[e]  Sach  motion  is  not  based  upon  section 
473  of  the  Code  of  Civil  Procedure,  to  set 
aside  a  default  obtained  "through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neg- 
lect"; but  is  to  set  aside  a  judgment  en- 
tered upon  a  frandulent  stipulation,  and  is 
based  upon  the  rights  of  a  party  succeeding 
to  the  interests  of  a  litigant  pending  the 
litigation,  under  section  385  of  the  Code  of 
Civil  Procedure. — Crescent  Canal  Co.  t.  Mont- 
gomery, 124  CaL  134,  56  Pae.  797. 

[f]  One  who  has  only  acquired  a  part  of 
the  former  interest  of  the  defendant  in  the 
premises  has  the  same  rights  under  section 
3S5  of  the  Code  of  Civil  Proceilure,  as  one 
who  has  acquired  the  entire  interest,  and  is 


entitled  to  set  aside  a  judgment  entered  hv 
stipulation  of  the  defendants  in  fraud  of 
rights. — Crescent  Canal  Co.  Montgoaeiy, 
124  Cal.  134,  5«  Pae.  797. 

Ton  AvTHORims  noH  Othb  STAm: 

See  30  Cent  Dig.,  coll.  803-206^  H  148, 
149. 

I  43.  Jadgmmt  on  tke  Ploadlngn, 
See,  also,  PUidlnc  ||  S98-801. 
Jsdsmeat  on  the  plesdincs  In  aeUens  far  hnsA 
ttt  eoBtnet.    See  Oentnets,  |  SIO. 

[a]  It  is  only  where  answer  admits  or  leaves 
undenied  material  facts  stated  in  the  com- 
plaint that  a  judgment  can  be  rendered  on 
the  pleadings.— Hicks  t,  Lovell,  64  CaL  14, 
27  Pac.  942. 

[b]  When  answer  admits  or  leaves  nude- 
nied  material  facta  constituting  cause  of  B^ 
tion,  judgment  may  be  rendered  on  pleadingi 
Cushing  V.  Keslar,  68  CaL  477,  0  Pac  059. 

[c]  Where  complaint  fails  to  atate  cause  of 
action,  on  motion  for  judgment  on  pleadings 
plaintiff,  on  application,  should  be  allowed 
to  amend.— Kelley  t.  Krieas,  68  CaL  212,  9 
Pac  129. 

[d]  Judgment  on  pleadings  is  proper  whm 
material  averments  of  sufficient  complaint  an 
not  denied. — Loreland  T.  Gamer,  74  CaL  300, 
15  Pae.  844. 

[e]  Judgment  on  pleadings  is  proper  when 
answer  sets  forth  no  defense. — Holtoo  t. 
Noble,  83  CaL  9,  23  Pac  58. 

[f]  Where  answer  raiaee  material  issoM. 
judgment  for  plaintiff  on  the  pleadings  is 
error.— Martin  t.  Porter,  84  Cal.  479,  24  Pac 
109. 

[g]  Where  demurrer  is  sustained  and  na 
leave  to  amend  is  asked,  judgment  for  it- 
fendant  without  leave  to  amend  is  proper.— 
Barker  v.  Freeman,  85  Cal.  535,  24  Pac.  921 

[h]  Judgment  on  pleadings  may  award  vn- 
liquidated  damages  alleged  and  not  denied 
without  proving  amount. — Johuon  t.  Taae^ 

86  Cal.  114,  24  Pac  862. 

[i]  Judgment  on  pleadings  ia  proper  where 
complaint  states  eauae  of  action  and  aaswet 
presents  no  defense.— Johnson  r.  Vance,  W 
Cal.  113,  24  Pac.  862. 

[j]  Single  material  issue  presented  by  an- 
swer precludes  judgment  on  pleadings. — Wid- 
mer  t.  Martin,  87  Cal.  91,  25  Pac  264. 

[k]  Where  court  could  not  ^ve  judgmeit 
without  evidence,  where  no  answer  filed,  cooit 
cannot  render  judgment  on  pleadings  on 
ground  that  answer  raises  no  material  issne.— 
Cheater  v.  Field,  87  Cal.  488,  85  Pac  491 

[1]  Dsnial  of  indebtedness  inconsiatent  witk 
admitted  facta  will  not  prevent  jndgnMtt 
for  plaintiff  on  pleadings. — Drew  v.  Pedlar. 

87  CaL  450,  22  Am.  St.  B^.  857,  25  Fac 
749. 
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exercises  no  judioinl  functions,  and  must  eon- 
form  strictly  to  the  provisioaii  of  the  statate, 
or  his  proceedings  wilt  be  without  any  bind- 
'ing  force.— Kelly  v.  Van  Austin,  17  Cal.  564. 

[b]  Power  of  clerk  to  enter  default  judg- 
ment is  limited  to  easel  provided  in  anbdii^ 
sion  1,  section  585,  Code  of  Civil  Procedure. 
Wharton  v.  Harlan,  68  Cal.  425,  9  Pac.  727. 

[e]  The  clerk  in  entering  defaults  aod  judg- 
ments by  default  acts  only  in  a  ministerial 
capacity  in  the  cases  expressly  provided  by 
the  Btatnte,  and  has  no  jadieiai  functions; 
and  in  an  action  necessarily  involving  an  ac- 
counting of  the  net  proceeds  of  all  sales  of 
water  obtained  by  a  corporation  defendant, 
over  and  above  the  payment  of  all  expenses 
of  developing,  conveying  and  marketing  the 
water,  under  certain  written  contracts,  the 
breach  of  which  is  ailrgrd.  the  elerk  had  no 
authority  to  enter  a  juiiument  by  default  for 
the  gross  amount  of  d:;mages  alleged  in  the 
complaint,  and  such  judgment  is  void  npon' 
its  face,  and  may  be  set  aside  upon  motion. 
Crossman  v.  Vivienda  Water  Co.,  136  Cal.  571, 
69  Pae.  220. 

g  46.  Persons  Against  Wliom  Default  mi^ 
be  Taken — Persons  not  Named  in  Oon* 

plaint. 

[a]  If  a  summons  has  been  served  on  parties 
not  mentioned  in  the  complaint  by  real  or 
fictitious  names,  it  is  error  to  enter  judg- 
ment by  4ef&utt  against  all  the  parties  served. 
Lamping  v.  Hyatt,  27  Cal.  99. 

Fob  Authorities  fbou  Otheb  Statis: 
See  30  Cent.  Dig.,  cul.  213,  §  155. 

g  47.   naintur  on  FaUnre  to  Attond 

Otnuplalnt. 

[a]  Default  judgment  cannot  be  entered 
against  plainti6F  if  complaint  states  cause  of 
action. — Swain  v.  Burnette,  76  CaL  301,  18 
Pac.  394. 

§  48.   Administrators. 

[a]  Judgment  by  default  may  as  well  be 
taken  against  an  administrator  as  any  other 
party.— Chaae  v.  Swain,  0  Cal.  130. 

I  49.   One  of  Several  Defendants. 

[a]  In  an  action  against  several  defendants, 
all  of  whom  were  served  and  defaulted,  the 
clerk  had  no  authority  to  enter  judgment 
against  one  only. — Long  v.  Serrano,  55  Cal.  20. 

[b]  In  an  action  upon  a  partnership  note 
against  three  persons  cnarged  to  have  con- 
stituted the  partnership,  whose  name  is  signed 
to  the  note,  judgment  may  be  entered  by 
default  against  two  of  the  defendants,  al> 
though  the  action  does  not  prevail  as  to 
the  third  defendant. — Bailey  Loan  Co.  T.  Hall, 
110  Cal.  400,  42  Pac.  962. 

[c]  Section  478  of  the  Code  bf  Civil  Proce- 
dure, which  authorizes  a  judgment  to  be  given- 


for  or  against  one  or  more  of  several  dais- 
tiffs,  and  for  or  against  one  or  more  of  ser- 
eral  defendants,  abrogates  the  role  at  eon- 
mon  law  that  in  an  action  upon  a  joint  con- 
tract, the  plaintiff  must  recover  against  all 
or  none;  and  the  rule  established  by  that 
section  includes  as  well  eases  in  which  some 
ttf  the  defendants  have  made  default,  as  cases 
in  which  all  of  the  defendants  have  appeared 
and  answered,  the  only  limitatioa  being  that 
in  case  of  default  the  relief  shall  not  exeeeil 
that  which  the  plaintiff  shall  have  demanded 
in  his  complaint. — ^Bailey  Loan  Co.  v.  Hall, 
110  Cal.  490,  42  Pac.  062. 

Fob  Adthorities  from  Other  States: 
See  30  Cent.  Dig.,  cols.  213,  214,  S  156. 

8  60.  Actions  In  WUcli  Dafanlt  is  Anther 
iced. 

[a]  Sections  414  and  485,  Code  of  Civil  Pro- 
cedure, do  not  authorize  clerk  to  enter  (le- 
fault  judgment  against  part  only  of  defend- 
ants who  have  been  served  and  failed  to  an- 
swer.—Wharton  T.  Harlan,  68  Cal.  487,  9  Par. 
727. 

[b]  Authority  of  clerk  to  enter  a  judgment 
by  default  is  limited  to  actions  ariaing  npon 
contracts  for  the  recovery  of  money  or  dam- 
age onjy,  and  he  has  no  power  to  enter  a  judg- 
ment by  default  in  an  action  of  damages  for 
a  trespass. — Shay  v.  Chicago  Clock  Cki.,  Ill 
ual.  549,  44  Pac.  237. 

[c]  The  defendant  executed  a  contract  trans- 
ferring to  plaintiff  an  undivided  proportion  of 
the  net  proceeds  of  salra  of  water  obtained 
from  certain  lands.  The  complaint  alleged 
that  various  sales  had  been  made,  but  that 
the  quantities,'  prices,  and  expeiues  thereof 
were  unknown  to  plaintiff;  that  a  eertain 
quantity  had  been  developed,  and  a  certain 
quantity  remained  undeveloped,  the  value  of 
both  of  wiiich  was  a  certain  sum,  of  which 
plaintiff's  interest  would  be  a  certain  sum; 
that  defendant  had  sold  all  the  waters  to  « 
third  party,  thus  rendering  itself  anable  to 
carry  out  its  contract,  to  plaintiff's  damage 
the  sum  specified  as  her  proportion  of  the 
estimated  value  of  sneh  waters.  The  com- 
plaint closed  with  a  prayer  for  an  accounting 
and  for  the  damages  specified.  The  summoas 
also  stated  that  the  action  was  for  an 
accountrng.  Held,  that  the  action  was  not 
one  in  which  the  clerk  was  authorized  to  en- 
ter a  judgment  by  default  under  Code  of 
Civil  Procedure,  section  585,  subdivision  1, 
authorizing  default  "in  actions  upon  contract 
for  the  recovery  of  money  or  damages  only," 
but  was  for  an  accounting,  in  which,  under 
subdivision  2,  plaintiff  was  required  to  apply 
to  the  court,  after  defendant's  default,  for 
the  relief  demanded.— <!rosaman  v.  Yiviends 
Water  Co.,  136  Cal.  571,  69  Pac  220. 

[d]  Where  plaintiff  sues  on  a  judgment,  jeis- 
ing  as  defendants  persons  claiming  advene 
rights  therein,  demanding,  in  addition  to  the 
recovery  on  the  judgment  a  determination  ttal 
the  adverse,  claimants  have  no  interest  tbere- 
in,  and  judgment  is  rendered  agaiiMt  him  on 
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the  latter  eontentfon,  be  is  not  entitled  ta. 
judgment  against  the  jadgment  debtor  who 
is  in  default,  nnder  Code  of  Civil  Procedure, 
e«etioD  58S,  allowing  judgment  hj  default  in 
actions  arising  on  contract  for  the  recovery  of 
money  only. — McDonald  v.  Mayor  etc,  of  City 
of  Placerville,  65  Psc  000. 

Fob  ArTHounsB  nou  Ovwa  btatks: 

See  SO  Cent.  Dig.,  eols.  812,  813,  S  158. 

%  51.  Froceai  and  Kotlee  to  SiuUln  Jndg- 

ment. 

{a]  Judgment  by  defanlt  will  be  reversed, 
nnlesa  record  shows  service  on  the  defendant 
or  appearance,  though  possibly  a  judgment 
so  obtained  could  not  be  impeached  collater- 
ally.—Sehloss  T.  White,  16  Cal.  65. 

[b]  When  there  is  no  appearance  of  the 
personal  defendant  a  jadgment  against  him 
»  erroneous,  unless  it  is  shown  that  he  was 
personally  served  with  the  summons. — ^People 
V.  Pox,  39  Cal.  621. 

[e]  Before  defanlt  can  be  taken  there  must 
be  positive  evidence  in  court  of  due  service 
of  process.— Beinhart  Lugo,  86  Cal.  399,  21 
Adi.  St.  Bep.  S2,  24  Pae.  1089. 

[d]  Under  Code  of  Civil  Procedure,  sections 
1166,  1167,  where  a  publication  of  a  summons 
was  not  completed  until  the  return  day,  a 
judgment  by  default  two  days  thereafter 
was  erroneous. — Quigley  t.  EUenwood  (Cal. 
App.),  $i  Pae,  974. 

[e]  Where  a  court  has  jurisdiction  to  make 
a  valid  order  for  publication  of  snmmoni,  a 
judgment  by  default  predicated  thereon  is 
valid.— People  v.  Wriu,  143  Cal.  11,  76  Pac 
646;  People  >.  McAlUster,  143  Cal.  xviii,  76 
Pae.  1127. 

[f]  A  default  judgment,  reciting  that  It  mp> 
peared  to  the  court  by  satisfactory  evidence 
that  defendant  was  duly  notified,  more  than 
five  days  before  the  trial,  that  the  cause  was 
set  for  trial  on  a  day  specified,  showed  a  com- 
pliance with  Code  of  Civil  Procedure,  section 
S94,  requiring  proof  of  five  days'  notice  of 
trial  of  issues  of  fact  to  entitle  the  party 
to  proceed  with  his  ease  in  the  absence  of  the 
adverse  party. — Johnston  v.  Callahan,  146  Cal. 
B12,  76  Pae.  870. 


{  62. 


Defects  In  Process  or  Serries. 


[a]  If  summons  be  radically  defective  it 
will  not  support  a  judgment  by  default.— 
People  V.  Woodlief,  8  CaL  241;  People  t. 
Oreeoe,  58  Cal.  577. 

[b]  Tn  an  action  in  which  no  personal  ser- 
vice has  been  made,  and  where  the  judg- 
ment-roll fails  to  show  that  any  affidavit  stat- 
ing the  grounds  for  an  order  for  service  by 
publication  has  ever  been  filed,  or  that  any 
such  order  was  ever  made  by  the  court,  as  re- 
quired by  Code  of  Civil  Procedure,  aeetion 
418,  and  where  the  publisher's  affidavit  of 
publication  contains  no  reference  to  the  print- 
ed copy  of  the  alias  sammons  thereto  at- 
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commoB  counts  in  Msnmpiit,  properly  stated, 
will  support  a  judgment. — ^Hunt  City  of 
San  Francisco,  11  Cal.  250. 

[b]  Where  the  complaint  shows  no  legal 
canse  of  action,  a  judgment  by  default  can  no 
more  be  taken  than  it  can  be  orer  a  general 
demurrer. — ^Abbe       Marr,  14  CaL  210. 

[c]  Default  judgment  cannot  be  entered  un- 
less complaint  states  cause  of  action. — Swain 
T.  Burnette,  76  Cal.  301,  18  Pac.  394. 

[d]  Where  an  amended  complaint,  on  which 
judgment  is  rendered,  is  unobjectionable, 
judgment  by  default  will  not  be  set  aside 
because  the  original  complaint  did  not  state 
a  cause  of  action, — Hunter  v.  Bryant,  98  Cal. 
247,  33  Pac.  51. 

[e]  Where  leave  to  amend  a  complaint  to  re- 
cover moDcy  is  general,  default  will  not  be  en- 
tered as  to  a  cause  of  action  for  a  certain 
amount  alleged  in  the  original,  but  omitted 
in  the  amended,  Complaint. — Concannon  t. 
Smith,  134  Cal.  14,  66  fac.  40. 

[f]  Where  the  mortgage  was  made  to  a 
former  guardian  of  the  estate  of  the  minors 
interested  therein,  an  averment  that  the  plain- 
tiflF  was  afterward  appointed  as  their  guard- 
ian, and  that  as  guardian  of  the  minors 
and  as  successor  of  the  mortgagee,  etc.,  is 
now  the  lawful  owner  and  holder  of  the 
note  and  mortgage,  though  involving  a  legal 
conclusion,  sufficiently  .implies  an  assignment 
from  the  former  guardian  to  support  a  de- 
fault judgment. — Penrose  t.  Winter,  135  CaL 
2S9,  67  Fac.  772. 

[g]  An  allegation  that  "there  is  now  dne 
and  owing"  a  certain  sum  is  a  sufficient  al- 
legation of  nonpayment  of  a  note  and  mort- 
gage sued  on  to  sustain  a  judgment  by  de- 
fault.—Penrose  T.  Winter,  135  Cal.  289,  67 
Pac.  772. 

FOB  AVTHORTnES  FBOU  OTHEJI  STATBS: 

See  30  Cent.  Dig.,  cols.  822-228,  SS  168- 
173. 

§  66.    Amendment  After  Default  aa 

<h;ieniBg  Default. 

[a]  By  amending  pleading  after  default, 
plaintiff  opens  default  and  must  serve  amend- 
ed pleading  on  defaulting  defendant. — Bein- 
hart  V.  Lugo.  86  CaL  309,  21  Am.  St.  Bepw 
52,  24  Pae.  1089. 

[b]  An  amendment  of  complaint  in  matter 
of  substance  opens  default. — Witter  T.  Bach- 
man,  117  Cal.  318,  49  Pac.  202. 

[c]  Amendment  in  matter  of  substance 
opens  default  on  original  pleading.— Wood- 
ward V.  Brown,  119  Cal.  304,  63  Am.  St  Bep, 

108,  51  Pac.  2. 

Fob  AuTHOBiTiEa  raou  Otheb  States: 
See  30  Cent.  Dig.,  coL  226,  S  171. 

§  67.  Findings  to  Sustain  Judgment. 

[a]  Findings  are  not  necessary  to  sustain 
default  judgment, — Cook,  In  re,  77  CaL  230, 
17  Pac  923,  19  Pac.  431. 


I  68.  Default  for  Falluie  to  iMV*v. 

[a]  Default  occurs  when  defendant  faili  to 
answer  or  demur,  not  when  he  answen 
but  fails  to  appear  at  trial. — ^Weimmer  T. 
Sutherland,  74  Cal.  344,  15  Pac  849. 

[b]  A  ease  having  been  regularly  set  for 
trial,  of  which  plaintiffs  bad  notice,  it  wu 
their  duty  to  have  attended  at  the  time  ap- 
pointed, and  a  judgment  in  their  absence  is 
not  error. — Thompson  t.  Siway,  4  Pae.  41S. 

FOB  Authobities  raoM  Otheb  Statbs-. 

See  30  Cent.  Dig.,  cols.  228,  229,  {  17*. 

§  69.   Default  In  Pleading— Failnz*  to  Plead 
in  QeneraL 

[a]  In  an  action  brought  June  14,  1866,  the 
defendant  appeared  by  counsel  Jane  2-d, 
demanded  bill  of  particulars,  and  obtaintd 
ten  days  after  account  furnished  to  answer. 
June  2Cth  the  plaintiff  served  on  the  defend- 
ant the  following  bill  of  particulars:  "For 
merchandise  aa  per  bill,  $877.92."  No  answer 
being  made,  judgment  was  entered  by  default 
July  7th  for  amount  demanded  and  costs. 
Held,  that  the  judgment  entered  by  the  eUA 
was  authorized  by  the  facts  of  the  case,  and 
valid.— Providence  Tool  Co.  r.  Prader,  32  CaL 
634,  91  Am.  Dec.  598. 

[b]  Where  a  defendant  is  personally  served 
in  the  county  in  which  the  action  was  brought 
with  the  summons  and  copy  of  the  complaint, 
verified  in  the  usual  form,  and  leaves  the 
state  without  having  prepared  and  verified 
an  answer,  and  his  attorneys  do  not  verify 
it  for  him,  the  court  is  justified  in  rendering 
judgment  by  default,  and  in  refusing  to  open 
the  default.— Hancock  v.  Pico,  40  CaL  153. 

FOB  Adthoutixs  raoii  Otheb  Statbs: 

See  30  Cent.  Dig.,  eols.  833-236,  $  180. 


a  60.   Filing  Answer  Before  Entry  «l 

Default 

[a]  Under  the  Practice  Act  of  1850,  the 
defendant  may  file  his  answer  at  any  tine 
before  "judgment  ia  made  final,"  and  it  will 
have  the  same  effect  as  if  it  had  been  filed  be- 
fore his  default  for  not  answering  bad  bees 
entered. — Stevens  v.  Boss,  1  CaL  94. 

[b]  Filing  an  answer  after  a  default  hai 
been  entered  does  not  affeet  the  defanlt.— 
Irvine  v.  Davy,  88  Cal.  495,  26  Pac  506. 

g  61.   Failure  to  Plead  After  DodiieB 

on  Demurrer. 

[a]  In  a  suit  by  a  sheriff  on  an  agreement 
to  indemnify  him  for  a  levy  on  execution, 
judgment  by  default  is  properly  entered  by 
the  clerk,  upon  the  neglect  of  the  defendsat 
to  answer  over,  after  the  demurrer  has  been 
overruled. — Stark  v.  Baney,  18  Csl.  622. 

[b]  Default  cannot  be  entered  after  order 
overruling  demurrer  until  service  of  notice  of 
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order. — Chamberlain  t.  Del  Norte  CountT,  77 
Cal.  151, 19  Pae.  271. 

§  62.    striUiig  Ont  Pleading. 

[a]  When  a  jadgment  recites  that  witnessea 
were  awom  and  examined  for  both  parties, 
and  that  the  eourt,  after  dae  consideration 
and  being  tullj  advised  in  the  premises,  or- 
dered that  the  answer  of  the  defeodant  be 
struck  out  and  a  default  entered,  and  judg- 
ment given  for  the  plaintiff,  the  judgment 
will  be  reversed,  when  the  answer  traversed 
the  plaintiff's  allegations. — Abbott  T.  Doug- 
lass, 28  Cal.  295. 

(  63.    Demmxar  Filed  but  not  Served 

or  Baled  on. 

[a]  It  is  irregular  to  enter  judgment  against 
a  defendant,  on  whose  behalf  a  demurrer  is 
on  file,  without  disposing  of  the  demurrer,  and 
a  judgment  so  entered  will  be  reversed  on 
appeal. — ^Hestrea  t.  Clements,  21  Cal.  425. 

[b]  Where  a  demurrer  was  filed  with  the 
clerk  within  the  statutory  time,  and  the  clerk 
in  vacation  entered  a  default  and  judgment 
upon  ex  parte  proofs  made  by  the  plaintiff 
that  no  copy  of  the  demurrer  had  been  served 
upon  the  opposite  attorney,  the  default  was 
opened  on  defendant's  application,  as  under 
Practice  Act,  section  38,  service  of  a  demurrer 
or  answer  is  necessary  only  when  the  adverse 
party  or  hia  attorney  lives  within  the  county 
in  which  the  action  is  pending. — Olipbant  v.* 
Whitney,  34  Cal.  25. 

[e]  A  demurrer  was  filed  within  the  time 
apeeified  in  the  aummona  to  answer.  Held, 
'*  that  the  clerk  could  not  enter  the  default 
of  the  defendant  and  final  judgment  for  want 
of  answer,  even  though  the  demurrer  had  not 
been  served  upon  tne<  opposite  attorney^ 
OUphant  T.  Whitney,  34  Cal.  25. 

[d]  It  is  premature  to  enter  a  default  of  a 
defendant  whose  demurrer  is  on  file  and  un- 
disposed of,  nobwithstanding  that  the  de- 
murrer has  not  been  indorsed  as  filed  by  the 
elerk.  It  is  to  be  deemed  as  filed  when  de- 
livered to  and  received  by  him. — Tregambo 
V.  Comanche  Mtll  etc.  Co.,  57  Cal.  501. 

Foa  Authorities  froh  Other  States: 
See  30  Cent.  Dig.,  eols.  262-265,  S  198. 

§  64.   Op^atlon  and  Effect  of  Default— Mat- 
ters Admitted. 

[a]  Default  admits  every  issuable  fact  stated 
in  the  complaint. — Harlan  v.  Smith,  6  Cal. 
173. 

[b]  A  default  judgment  amounts  to  a  con- 
fession on  the  part  of  the  defendants  of  all 
the  material  facts  alleged  in  the  complaint. — 
BoWB  T.  Table  Mountain  Water  Co.,  10  Cal. 
441. 

[e}  A  default  by  one  sued  as  administrator 
admits  that  he  is  administrator  and  that 
the  necessary  preliminary  presentation  to 
him  has  been  made. — Hentscb  t.  Porter,  10 
Cal.  555. 
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attorney  with  defendant's  attorney.  In  open 
court,  to  argue  and  submit  defendant 'i  mo- 
tion for  a  change  of  venue,  and  by  the  argu- 
ment and  submission  thereof. — ^Pennia  r. 
VUher,  94  Cal.  323,  29  Pae.  711. 

[e]  Failure  to  make  objection  to  pleading 
of  defaulting  defendant  and  going  to  trial 
on  merits  is  a  waiver  of  default. — Sawtelle 
T.  Mnncy,  116  Cal.  439,  48  Pac.  387. 

S  67.  Taking  and  Entering  Default  and 
Jadgment— Tlma  for  Taking. 

Vfleeultjr  (or  wztt  of  lB«alr]r  before  entry  of  dehall 
Jadgment  In  dimsgv  inltt.  Dunacai,  |  ISO. 

[a]  Where  the  defendant  gives  notice  of 
a  motion  to  compel  the  plaintiff  to  elect 
which  of  the  counts  in  his  complaint  he  will 
abide  by,  and  the  court  makes  an  order  ex- 
tending the  time  to  answer  until  the  deter- 
mination of  the  motion,  and  the  motion  is 
sustained,  and  the  plaintiff  gives  notice  of 
his  election,  the  clerk  has  no  right,  within 
ten  days  from  the  service  of  notice  of  the 
plaintiff's  election,  to  enter  a  default. — Will- 
son     Cleaveland,  30  Gal.  198. 

Fob  Authobitibs  vboh  Onsut  Statbb: 

See  30  Cent.  Dig.,  cob.  282-284.  §§  208, 
209. 

J  68.  — —  Taking  or  Bntry. 

[a]  The  entry  of  a  default  in  a  case  author- 
ized by  law  is  a  ministerial  action  to  be  per- 
formed' by  the  clerk,  and  the  disqualification 
of  the  judge  to  try  the  case  does  not  dis- 
qualify the  clerk  for  the  performance  of  thb 
duty.— People  v.  De  Carnllo,  3S  Cal  87. 

[b]  In  entering  defaults  clerk  must  comply 
strictly  with  statute.— Beinhart  v.  Lugo,  86 
Cal.  398,  21  Am.  St.  Eep.  52,  24  Pac.  1089. 

[c]  Entry  of  judgment  is  sufficient  entry  of 
default.— Kittle      Bellegarde,  86  CaL  564. 

Fob  Authorities  rRou  Otbbb  Statbs: 

See  30  Cent.  Dig.,  eoU.  884-301,  SS  210- 
,220. 

2  09.    Timo  for  Taking  or  Entorlng 

Jadgment. 

[a]  A  person  residing  in  another  county 
than  that  in  which  suit  is  brought  has  thirty 
days,  exclusive  ot  the  day  of  service,  in 
which  to  file  his  answer.  A  judgment  by  de- 
fault taken  within  that  time  will  be  reversed 
on  appeal. — Burt  v.  Scranton,  1  CaL  416. 

[b]  Judgment  entered  by  default,  before 
time  for  answering  has  expired,  is  voidable. 
Hamisb  t.  Bramer,  71  Cat  155,  11  Pac  888. 

[c]  A  default  judgment  is  not  void  where 
it  waa  not  entered  until  the  time  for  an- 
swering expired,  although  the  defendant  lived 
out  of  the  township  in  which  the  Suit  was 
brought,  and  the  default  was  entered  four 
days  after  the  service.— BoH  T.  Wellman,  102 
CaL  1,  36  Pac  402. 


[d]  Defanlt  entered  during  lite  of  Btinuls- 
tion  extending  time  to  answer  is  prematiirt 
although  stipulation  was  not  made  matter  of 
record.— Crana  v.  Crane,  121  Cal.  100,  53  Pac 
433. 

[e]  A  jadgment  by  default  entered  in  favor 
of  plaintiff,  before  the  time  for  answering 
has  expired,  may  properly  be  set  aside. — ^Bem- 
nant  v.  Hoffman,  11  Pae.  819. 

I  70.  After  Entry  of  Defanlt. 

[a]  A  judgment  rendered  by  default  in  a 
justice's  court,  where  the  record  shows  th»t 
the  defendant  lived  out  of  the  township  ia 
which  suit  Was  brought,  that  the  snmmoiu 
required  him  to  answer  within  ten  days, 
and  that  his  default  for  not  appearing  was 
entered  four  days  after  the  service,  but  the 
jndcment  was  not  entered  until  after  the 
expiration  of  the  fall  period,  is  at  the  most 
only  irregular  and  not  void,  and  is  admissi- 
ble in  evidence  on  behalf  of  the  judgment 
creditor.— Boss  T.  Wellman,  108  CaL  1,  U 
Pac.  402. 

[b]  A  valid  judgment  by  default  may  ba 
rendered  by  the  court,  though  no  formal  de- 
fault has  been  entered,  the  only  purpose  of 
a  default  being  to  limit  the  time  during 
which  the  defendant  may  file  his  answer, 
which  time  never  extends  beyond  a  triil 
and  judgment. — ^Herman  v.  Santee,  103  CaL 

,519,  42  Am.  St.  Bep,  145,  87  Pae.  509. 

[c]  The  provision  that  the  clerk  mnst  en- 
ter the  judgment  immediately  after  enter- 
ing default  is  merely  directory,  and  does 
not  render  void  a  judgment  Bubsequentlr 
entered  upon  such  default,  nor  can  the  de* 
fendant  a^nst  whom  the  jadgment  is  en- 
tered invoke  such  failure  for  the  purpose  of 
annulling  a  jadgment  to  which  he  has  no 
other  defense. — Edwards  T.  Hellings,  103  OsL 
204,  37  Pac  218. 

[d]  On  failure  of  a  defendant  properly 
served  to  appear  within  the  time  allowed, 
the  court  may  enter  judgment  against  his 
without  a  prior  formal  entry  of  default  by 
the  clerk. — Ilibemia  Savings  etc  Soc  t.  Ma^ 
thai,  116  CaL  424,  48  Pae.  370. 

§  71.   —  Hoar  of  the  Day. 

[a]  Where  a  summons  was  issued  and  served 
in  the  morning,  by  which  the  defendants  were 
cited  to  appear  and  answer  the  complaint 
in  the  court  of  first  instance,  at  ten  o'clock, 
and  judgment  was  rendered  against  them 
at  nine  o'clock  in  the  morning  of  the  sans 
day,  held,  that  the  judgment  wm  irregu- 
lar, and  should  be  reversed,  notwithstanding 
the  court  offered  them  permission  to  corns 
in  at  a  subsequent  day  and  make  their  de- 
fense—Parker r.  Shephard,  1  CaL  181. 

I  72.  Eridanea  as  to  ma*  of  tm- 

derlitg  Judgment. 

[a]  Where  the  record  of  a  jadgment  by  de- 
fault is  silent  as  to  the  time  allowed  to  as- 
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twei,  M  weU  u  to  giving  of  notioe  of  tli« 
OTerraUng  of  a  demarrer,  but  recites  thst  tbe 
time  had  expired,  it  wul  be  presumed  tbat 
the  court  satisfied  itself  that  the  time  for 
answering  had  expired.— <<atanich  t.  Hares, 
52  Cal.  388. 

§  78.  AppliMttai  for  Jiidgnunt-^eceB8it7> 

[a]  'Whether,  in  a  toit  to  enforce  a  note 
and  a  Tender's  lien  upon  real  estate  hj  which 
it  is  secared,  the  clerk  can  enter  judgment 
upon  a  default  -without  an  application  to 
the  court,  quaere. — ^Kittridge  T.  Stevens,  18 
CaL  381. 

[b]  Code  of  Civil  Proeednre,  section  886, 
snthoriEes  the  clerk  to  enter  judgment  by 
default  only  in  "an  action  upon  contract  for' 
the  recovery  of  money  or  damages  only."  In 
all  other  cases  application  for  judgment  mnst 
be  made  to  the  court,  and  not  to  the  clerk. 
People  V.  Weil,  S3  Cal.  253. 

[c]  Where  defendant  is  in  defanlt  for  fail- 
ure to  answer  within  the  time  granted  by 
tbe  court, .  of  which  he  has  knowledge,  tbe 
clerk  has  authority  to  enter  judgment  for 
amount  prayed  in  complaint. — Bailey  v.  Sloan, 
65  Cal.  387,  4  Pac  349;  WaU  v.  Heald,  95 
Cal.  364,  30  Pac  651. 

[d]  Code  of  Civil  Procedure,  section  685, 
subsection  1,  authorizing  the  clerk  to  enter 
judgment  in  actions  on  contracts  to  recover 
money  or  damages  if  defendant  fails  to  an- 
swer, does  not  authorize  him  to  enter  judg- 
ment by  default  in  an  action  for  trespass. — 
Shay  V.  Chicago  Clock  Co.,  Ill  CaL  549,  44 
Pac.  237. 

[e]  On  a  default  in  an  action  upon  a  prom- 
issory note,  payable  in  gold  coin,  the  clerk 
may  enter  a  judgment  against  the  defendant, 
payable  in  gold  coin,  without  judicial  direc- 
tion.—Harding  V.  Cowing,  28  Cal.  212. 

Fob  Autmomtim  nox  Otheb  Statbs  : 

Bee  30  Cent  Dig.,  eols.  803-818,  SS  822- 
224. 

g  74.   FroeeedliigB. 

[a]  Kule  requiring  eonrt,  sitting  as  a  jnry, 
to  find  separately  tbe  facts  and  conclusions 
of  law,  does  not  require  sncb  findings  in 
rendering  a  judgment  by  default  against  one 
of  two  defendants. — Brown  v.  Brown,  3  CaL 
111. 

[b]  Under  Code  of  Civil  Procedure,  section 
594,  providing  that  "either  party  may  bring 
an  issue  to  trial,  or  to  a  bearing,  and  in  the 
absence  of  the  adverse  party,  unless  the  court, 
for  good  cause  otherwise  direct,  may  pro- 
seed  with  his  case,  and  take  a  dismissal  of 
the  action,  or  a  verdi(;t,  or  judgment,  as  the 
case  may  require,"  a  defendant  may  pro- 
ceed with  the  case  upon  the  failure  of  the 
plaintiff  to  appear,  and  judgment  may  be  en- 
tered on  the  merits. — Clnne  v.  Quitzow,  125 
Cal.  213,  57  Pac.  886. 

POB  AOTBOBITIKB  FBOV  OTHEB  E^ATKS: 

See  30  Cent.  Dig.,  cols.  301-308,  S  821. 
Osl.  Dlcest,  Vol.  8—198 


§  76.   Neceeslty  Of  "Writ  of  Xaqnlty. 

[a]  A  final  judgment  on  default  may  be 
rendered  upon  an  unliquidated  demand,  the 
defendant  being  notified  in  the  summons  of 
the  amount  for  which  the  plaintiff  will  take 
judgment;  and  it  is  not  necsssary  to  resort 
to  a  writ  of  inquirr. — ^Hartman  v.  Williams, 
4  Gat  864. 

{  76.   Blglit  to  Jnry. 

[a]  After  judgment  by  default  in  ejectment 
a  jury  trial  cannot  be  awarded,  there  being 
no  iasne.— Smith  v.  Billettj  15  Cal.  23. 

g  77.   rroof  of  Oaan  nS  AetiOD. 

[a]  Where  complaint  is  verified  and  defend- 
ant fails  to  answer,  plaintiff  is  entitled  to 
judgment  on  the  complaint  without  proof 
of  the  facts  alleged  therein. — Tuolumne  Be- 
demption  Co.      Patterson,  IS  Cal.  415. 

[b]  Where  tbe  body  of  the  note  set  forth 

in  the  complaint  provides  for  an  allowance 
of  ten  per  cent  for  attorneys'  fees  for  the 
collection  of  the  note,  and  the  prayer  of  the 
complaint  is  for  such  an  allowance,  and  it 
appears  that  the  action  was  brought  by  an 
attorney  at  law,  the  defanlt  of  the  defendant 
admits  the  reasonableness  of  the  claim  for 
attorneys'  fee^  and  no  evidence  was  re- 
quired to  be  taken  for  the  purpose  of  fixing 
the  agreed  allowance  in  the  judgment,  al- 
though the  allowance  might  have  been  con- 
tested by  the  defendant. — ^Alexander  v.  Kc- 
Dow,  108  Cal.  25,  41  Fae.  84. 

§  78.  Formal  Beqnisltea  ot  Jndgmmt. 

[a]  In  an  action  for  taxes  against  certain 
land  and  its  unknown  owners,  the  latter 
were  sued  by  fictitious  names;  and  the  judg- 
ment recited  that  "all  owners  and  claimants 
of  the  property  had  been  duly  summoned  to 
answer  the  complaint,  and  had  made  de- 
fault. ' '  Held  sufficient. — ^McCoy  v,  Morrison, 
61  Cal.  863. 

[b]  Default  judgment  Is  not  void  because 
summons  and  defanlt  name  defendant  as  ex- 
ecutor and  complaint  and  judgment  are 
against  him  as  adntinistrator. — ^Lyons  v. 
Boach,  84  Cal.  29,  23  Pac.  1026. 

[c]  No  notice  of  the  substitution  of  an  ex- 
ecutor as  plaintiff  on  the  death  of  the  orig- 
inal plaintiff  need  be  given  to  defendants 
already  in  default  for  want  of  an  answer; 
and,  though  it  be  conceded  that  their  time 
to  answer  is  extended,  by  the  original  plair- 
tifl's  death,  until  after  the  executor's  substi- 
tution, yet,  where  judgment  by  default  is 
entered  in  the  executor's  name,  and  recites 
tbe  fact  of  substitution  the  presumption  is 
that  tbe  substitution  was  made  at  a  date  early 
enough  to  justify  the  entry  of  the  judgment, 
in  the  absence  of  any  showing  to  the  con- 
trary.—Kittle  V.  Bellegarde,  86  Cal.  556,  25 
Pac.  55  J  Kittle  v.  McMullen,  25  Pac.  68. 

Fob  AtmioRiTixs  fbou  Othxb  States: 
See  30  Cent  Dig.,  eol&  885-887,  i  840. 


S074 


JUDGMENT,  IV,  A,  B,  §$  79-82. 


§  79.  Defects  ud  Objeetloiu. 

[a]  A  defendant  in  default  if  nnaifeeted  by 
the  findings,  and  has  no  gronnds  of  complaint 
if  the  judgment  is  not  Boatained  by  or  is 
repugnant  thereto. — Himmelman  t.  Spanagel, 
39  Cal.  401. 

Fob  AuTHOBims  fboh  Or  hie  Statu: 
See  30  Cent.  Dig.,  eoL  340,  §  243. 

§  80.  Belief  Avuded  on  Judgment  by  De- 
fault—Oonfonnlty    to    neadlnga  and 

Process. 

[a]  A  jadgment  rendered  in  an  action  on 
eontraet  in  favor  of  plaintiff  on  the  complaint 
alone,  after  striking  out  for  irregularity  an 
answer  previously  Bled  by  defendant,  most 
be  considered  as  a  judgment  by  default,  and 
is  therefore  erroneous  if  rendered  for  a 
greater  amount  than  that  for  which  the  sum- 
mons stated  judgment  would  be  taken. — Lat- 
timer  v.  Ryan,  20  Cal.  628. 

[b]  Judgment  by  default  for  amount  ex- 
ceeding that  asked  for  in  the  prayer  of  the 
complaint  is  erroneoas. — Gage  v.  Sogers,  20 
Cal.  91. 

[c]  A  clerk  of  a  court  has  no  power  to 
enter  up  judfrment  by  default  for  the  amount 
■of  the  plaintiff's  claim  "in  current  gold  and 
silver  coin,"  when  the  complaint  does  not 
show  that  the  claim  mentioned  in  the  eon- 
tract  sued  on  was  made  payable  in  such  kind 
of  money,  although  the  plaintiff  in  his  com- 
plaint aflks  for  such  a  judgment;  but  such  an 
entry  does  not  impair  the  validity  of  the 
judgment.  It  is  simply  powerless. — Wallace 
V.  Eldredge,  27  Cal.  49S. 

[d]  Where  a  complaint  is  for  so  mucb 

money,  without  specifying  the  kind  of  money, 
and  the  aiimmouB  does  not  say  that  judgment 
will  be  taken  in  gold  coin,  it  is  error  to  enter 
judgment  by  default  for  gold  coin. — Lamping 
v.  Hyatt,  27  Cal.  99. 

[e]  In  a  judgment  by  default,  the  court  can- 
not grant  any  greater  relief  than  is  demanded 
in  the  prayer  of  the  complaint  and  specified 
in  the  summons. — Lamping  v.  Hyatt,  27  Cal. 
99. 

[t]  Where  a  clerk  has  entered  judjpnent 
upon  default  for  a  sum  greater  than  is  de- 
manded in  the  prayer  of  the  complaint  and 
specified  in  the  summons,  the  judgment  is  not 
void,  but  simply  erroneous,  and  may  be  en- 
forced until  modified  on  motion  or  on  appeal. 
Bond  T.  Pacbeco,  30  Cal.  530. 

[g]  A  judgment  by  default  in  a  foreclosure 
suit  cannot  be  entered  for  a  larger  amount 
than  the  complaint  shows  to  be  due. — Savings 

etc.  Soc.  V.  Horton,  63  Cal.  105. 

[h]  Where  an  answer  is  stricken  out,  and 
default  entered,  defendants  stand  in  the 
same  position  as  if  they  had  failed  to  an- 
swer, and  plaintiff  is  entitled  only  to  the  re- 
lief prayed  for. — Arata  v.  Tellurium  Gold  etc. 
Min.  Co.,  65  Cal.  340,  4  Pae.  195. 


[i]  Default  judgment  granting  relief  Af- 
ferent than  that  prayed  for  and  specified  is 
summons  is  erroneous. — Mudge  v.  Steinhart, 
78  Cal.  40,  12  Am.  St.  Bep.  17,  20  Pac  147. 

[j]  The  clerk  has  no  authority  to  enter 
judgment  for  an  amount  in  excess  of  the 
amount  specified  in  the  summons,  and,  if  s 
judgment  by  default  is  entered  in  excess  of 
that  amount,  the  superior  court  will  be  di- 
rected to  order  the  clerk  to  modify  it  by  en- 
tering therein  the  amount  specified  in  the 
summons,  and  the  appellant  will  be  allowed 
the  costs  of  bis  appeal. — Alexander  v.  ilt- 
Dow,  108  Cal.  25,  41  Pac.  24. 

[k]  Belief  granted  to  plaintifF  in  default 
eases  cannot  exceed  that  asked  in  the  prayer. 
Brooks  T.  Forington,  117  Cal.  220,  48  Pac 
1073. 

[1]  A  trustee  individually  sued,  among 
others,  one  who  was  plaintiff  in  another  snit 
concerning  the  trust  property,  praying  leaw 
to  renew  a  mortgage  pnvately  executed  bj 
him,  as  an  individual,  on  the  trust  estate, 
the  new  mortgage  "and  the  judgment  hereiv 
not  to  in  any  way  affect  the  rights  of  the 
parties  to  said"  other  action,  "but  leaving 
said  rights  to  be  determined  in  said  action 
subject  always  to"  said  mortgage,  or  sut 
mortgage  "that  may  be  authorized  by  the 
judgment  herein,"  and  praying  also  for  gen- 
eral relief.  Held,  under  Code  of  Civil  Pio> 
cedure,  section  580,  providing  that  where 
there  is  no  answer  the  relief  granted  plain- 
tiff cannot  exceed  that  demanded  in  the  coat 
plaint,  that  a  decree  adjudging  the  mortgage 
a  first  charge  on  the  lands,  pursuant  to  the 
prayer  in  the  mortgagee 's  answer,  was  erro- 
neous as  to  the  defendant,  who  was  plain- 
tiff in  the  other  suit,  where  be  defaulted,  and 
the  answer  was  not  served  on  him. — Staacks 
V.  Bell,  125  Cal.  309,  57  Pac.  1012. 

§  81.   Statute  Construed. 

[a]  Section  580  of  Code  of  Civil  Procednre 
construed  to  apply  only  to  the  extent  of  re- 
lief granted  and  not  to  character  in  which 
defendant  is  liable. — O'Brien  v.  Ballon,  116 
Cal.  324,  48  Pac.  130. 

g  82.    Award  of  OoBts  and  Attocn^' 

Fees. 

[a]  In  an  action  on  a  note  containing  s 

stipulation  for  an  attorney's  fee,  where  thf 
defendant  does  not  answer,  the  actios  of 
the  clerk  in  estimating  and  adding  the 
amount  of  attorneys'  fees  to  the  judgment 
by  default  is  as  purely  ministerial  as  his  esl- 
culation  of  interest  upon  the  principal  sum  of 
the  note,  and  be  was  acting  within  the  scope 
of  his  authority  in  entering  judgment  tor 
the  attorneys'  fees. — ^Alexander  v.  McDow, 
108  Cal.  25,  41  Pae.  24. 

B.   OPENING  OB  SETTING  ASIDE  DE- 
FAULT. 

NATURE  AND  SCOPE  OF  RBHEDT,  |  M 
BIQHT  TO  RELIEF  IN  GENERAL,  1  84. 
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—  ▼ANT  OB  INSUPFICIENCT  OP  KOTZOB 
OF  PROCEEDINGS,  |  85. 

—  IRREGULARITIES  OR  DEPEOTS  IN  PRO- 
OEEDINOS  ON  DEPADLT,  1  86. 

DISCRETION  OF  COUBT,  |  87. 

—  asouHDfl  roB  exeboiu  or  discbb- 

TION,  i  88. 

 ABSENCE  OB  XU.NBS8  OF  ATTOB- 

NKY,  I  89. 

 EBBOB  OB  HEGUGXHCB  OF  ATTOB* 

KBT,  i  90. 
EXCUSES  FOB  DEFAULT,  |  91. 
  MISTAKE,    8UBPRISE.    OB  EXCUSABLE 

NEGLECT,    f  92. 
  MISTAKE   AS   TO  TIME   OR  PLACE  OF 

APPEARANCE  OB  TRIAL,  |  93. 
  MISTAKE     AS     TO     EMPLOYMENT  OF 

COUNSEL,  S  94. 
  RELIANCE  ON  ADVICE  OF  COUNSEL,  i 

95. 

 MISTAKE  OB  NEOLIOENCE  OF  COUN- 
SEL, I  96. 

 AS  TO  TIME  OB  PLACE  OF  APPEAB- 

ANCE  OR  TRIAL,  |  97. 

 FAILURE  TO  PLEAD,  |  98. 

  ABSENCE   OP   PARTY   CAUSED  BY  PBI- 

TATE  BUSINESS,  |  99. 

  IGNORANCE  OP  LAW,  |  100. 

  AGREEMENT  WITH  OR  STATEMENT  OP 

PLAINTIFF  OB  HIS  00UN8EL.  |  101. 

MERITORIOUS  CAUSE  OF  ACTION  OR  DE- 
FENSE—NECESSITY FOB  SHOWING,  | 
102. 

  NECESSITY  OF  STATING  FACTS  CONSTI- 
TUTING DEFENSE,  i  108. 

  SUFFICIENCY  OF  DEFENSE,  |  104. 

PERSONS  ENTITLED  TO  RELIEF,  f  105. 

PERSONS  AS  AGAINST  WHOM  JUDGMENT 
MAT  BE  OPENED  OB  SET  ASIDE, 
I  106. 

PROCEEDINGS    IN    CAUSE     OPERATING  TO 

OPEN  DEFAULT,  f  lOT. 
APPLICATION    OP  MOTION— REQUISITES,  | 

108. 

  JURISDICTION  OF  APPLICATION.  {  109. 

  TIME  FOB  APPLICATION,  f  110. 

 WHERE  SERVICE  IS  CONSTRUCT- 
IVE, I  II 

  PARTIES  ON  APPLICATION,  |  112. 

  NOTICE  OF  APPLICATION.  |  113. 

  SERVICE   OF   COPY   OF    PROPOSED  AN- 

SWER,  I  114. 

  SECOND  OB  SUBSEQUENT  APPLICA- 
TION, I  115. 

AFFIDAVIT8  ON  APPLICATION— NECESSITY, 
I  lift. 

  REQUISITES    AND    SUFFICIENCY,  |  117. 

 AFFIDAVITS  OF  MERITS.  1  118. 

COUNTER- AFFIDAVITS     AND      OTHER  EVI- 

DENCE— COUNTER-AFFIDAVITS,    fi  119. 
  EVIDENCE    OUTSIDE    THE    BECOBD^  I 

120. 

ABANDONMENT  OP  APPLICATION  OB  MO- 
TION, I  121, 

HBABING  AND  DETERMINATION.  |  122. 

CONDITIONS  ON  GBANTINO  APPLICATION,  | 
128. 

  PAYMENT  OF  COSTS  AND  EXPENSES,  i 

121. 

—  PAYMENT    OP    AMOUNT  ADMITTED  TO 
BE  DUE,  i  125. 


  SUBSBQUBNT    PBOCBEDNOS  IN  OAUSB, 

f  12S. 

  PERFORMANCE  OF  CONDITIONS,  |  UT. 

ORDER.  I  128. 

PROCEEDINGS  AFTEB  OPENING,  |  189. 

  VACATING  ORDER,  |  ISO. 

EXCEPTIONS,  t  131. 

Denial  of  right  to  vpmI  «Imb  nm»dj  txliM  fej 
motion  to  irt  uldt  dofaolt.   Sm  AppMl  uid 

Error,  |  11. 

Appealability  of  mllngt  on  motion  to  sot  islda 
or  Taeata  Jodgmant.  Soa  Appakl  and  Error,  || 
160-175. 

Bnlaw  of  discretion  of  court  to  opan  default. 

8m  Appeal  and  Bmr,  |  1S09. 
AppealabilltF  of  mllng  on  moUon  U  art  ailda  da- 

tealt.   Soa  J^paal  and  Error,  |  les. 
Ooita  OB  opemnc  datenlt.   Baa  Ooita,  |  8S. 

§  83.  Natnxe  and  Scope  of  Bemedy. 

[a]  AppIicatioD  for  relief  from  jud^ent 
under  section  473,  Code  of  Civil  Procedure, 
must  be  bj  motion  in  cause  in  which  default 
was  taken,  not  by  separate  suit, — Qriffitb, 
Estate  of,  84  Cal.  112,  24  Pac.  881. 

[b]  Where  a  judgment  ia  entered  by  de- 
fault against  a  nonresident  defendant,  who 
has  not  been  personally  served  with  summons 
within  this  state,  the  court  has  power  to 
set  it  aside  on  a  motion  in  the  same  action, 
if  such  motion  is  matte  within  a  reasonable 
time,  and  an  independent  action  need  not 
be  brought. — Norton  v.  Atchison  etc.  B.  Co., 
97  CaL  388,  33  Am.  St.  Sep.  198,  32  Pac.  452. 

[c]  It  is  the  policy  of  the  law  that  every 
case  should  be  litigated  upon  its  merits;  and 
however  negligent  the  defendant  may  have 
been  in  the  first  instance,  where  he  showed 
due  diligence  when  hia  attention  was  called 
to  the  fact  that  his  property  rights  might 
be  placed  in  jeopardy  at  the  trial,  it  was 
the  duty  of  the  court  to  allow  him  to  defend 
them  upon  proper  terms. — Balfour-Guthrie  In- 
vestment Co.  T.  Sawday,  133  Cal.  228,  65  Pac. 
400. 

[d]  A  default  judgment  awarding  more  re- 
lief than  is  prayed  for  may  be  modified  in 
the  lower  court  only  by  proceedings  under 
Code  of  Civil  Procedure,  section  473,  or  by 
proceedings  in  equity. — Cohen  v.  Cohen  (Cal. 
Sap.),  88  Pac.  267.  . 

Fob  AuTHORirms  fbom  Othek  States; 

See  30  Cent.  Dig.,  cola.  347,  348,  S  246. 


§  84.   Bight  to  Belief  In  Gtoieral. 

[a]  Where  a  party  against  whom  judgment 
by  default  has  been  rendered  discloses,  in  the 
case  presented  by  him  for  an  order  to  set 
aside  sneh  judgment,  a  degree  of  negligence, 
earelessneBS,  and  lack  of  diligence  not  to  be 
predicated  of  a  prudent  bualness  man  in  a 
matter  of  material  concern  to  him,  the  ap- 
pellate court  will  not  disturb  the  order  of 
the  court  below  denying  such  application^-*- 
Coleman  t.  Bankin,  37  Cal.  247. 
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[b]  TTpon  a  motion  to  vacate  ^  default 
judgment,  the  proofs  were  conflicting,  but 
plaintiff's  affidavits  showed  clearly  that  de- 
fendant's failure  to  answer  in  time  did  not 
arise  from  mistake,  inadvertence,  or  excus- 
able oeglect.  The  motion  was  properly  over- 
ruled.—5»oirier  T.  Gravel,  88  Cal.  79,  25  Pac. 
962, 

[c]  Where  the  summons  and  copy  of  the 
complaint  were  served  upon  a  defendant  cor- 
poration by  delivery  thereof  to  its  secretary, 
who,  within  five  days  after  the  service,  de- 
livered the  papers  to  the  president,  who  ob- 
Mrvad  their  otAe,  but  neglected  to  inquire 
when  they  were  served,  and  instead  of  de- 
livering them  to  his  attorney,  kep.  them  in 
bis  possession,  waiting  for  the  attorney  to 
come  in,  until  after  the  default  had  been  en- 
tered, the  corporation  is  guilty  of  inexcusable 
neglect,  and  its  motion  to  vacate  the  default 
and  judgment  is  properly  denied. — ^hay  v, 
Chicago  Cloek  Co.,  Ill  Cal.  549,  44  Pac.  237. 

[d]  Where  the  summons  on  the  original  com- 
plaint was  personally  served  on  defendant, 
and  default  was  entered  for  his  failure  to 
answer  an  amended  complaint,  not  setting 
up  a  new  cause  of  action,  which  was  served 
on  his  attorney  of  record,  and  motion  to 
set  aside  the  default  was  not  made  within 
the  six  months  allowed  by  Code  of  Civil  Pro- 
cedure, section  473,  in  cases  of  mistake,  inad- 
vertence, or  excusable  neglect,  defendant  is 
not  entitled  to  relief  under  the  further  pro- 
vision of  such  section  that,  when  summons 
has  not  been  personally  served  on  defendant, 
the  court  may  allow  him  to  answer  at  any 
time  within  a  year  from  the  rendition  of  the 
judgment,  on  the  ground  that  the  service  on 
the  attorney  was  fraudulent. — Young  v.  Fink, 
119  Cal.  107,  50  Pac.  1060. 

[e]  Default  judgment  entered  before  expira- 
tion of  time  to  answer  will  be  set  aside, 
though  the  only  answer  filed,  which  was  sub- 
sequent to  entry  of  default,  was  improperly 
signed  by  defendant,  instead  of  by  hia  at- 
torney, who  bad  appeared,  and  had  not  been 
displaced;  as,  but  for  the  default,  proper 
answer  might  have  been  filed. — Crane  y. 
Crane,  121  Cal.  99,  53  Pac.  433. 

[f]  Where  plaintiff  gave  defendant's  at- 
torney notice,  as  required  by  the  rules  of 
court,  that  he  would  move  to  set  the  cause 
for  trial,  and  defendant's  attorney  did  not 
appear,  miabelieving  that  he  was  entitled, 
under  the  rules,  to  a  notice  of  the  time  for 
which  it  was  set,  and  plaintiff,  without  fur- 
ther notice,  took  judgment  by  default,  the 
attorney's  ignorance  of  the  rules  does  not 
authorize  relief  from  the  judgment  as  for 
surprise. — Brooks  v.  Johnson,  122  Cal.  569,  55 
Pac.  423. 

[g]  UnleM  it  is  shown  that  a  different  re- 
sult might  have  been  reached,  a  court  cannot 
set  aside  its  decision  because  of  surprise  or 
failure  of  the  attorney  to  I  present  at  the 
trial.— Brooks  v.  Johnson,  122  Cal.  569,  55 
Pac.  423. 

[h]  Code  of  Civil  Procednre,  section  473, 
provides  that  the  court  mo/,  in  ita  diaeretion, 


relieve  a  party  from  a  judgment  H\n 
against  him  through  his  mistake,  inadver 
tence,  or  excusable  neglect.  In  18S0  plain- 
tiff sued  defendant.  Nothing  further  was 
done  until  1896,  when  an  order  was  obtained 
setting  the  case  for  trial  on  April  23,  1S9T, 
in  department  4  of  the  superior  court.  Owing 
to  difficulties  with  his  attorney,  defendant 
employed  new  attorneys  in  1897.  The  latter 
sent  their  chief  clerk  to  ascertain  the  statin 
of  the  case,  and  be  reported  that  it  was 
pending  in  department  4,  but  the  date  for 
trial  had  not  been  set.  The  attorneys  then 
consulted  the  clerk,  and  also  the  judge  of 
department  4,  and  were  informed  that  thr 
case  would  not  be  reached  for  hearing  for 
at  least  three  months.  Thereupon  defend- 
ant left  the  state,  and  on  April  23d  the  ease 
was  tried  in  department  5,  and  judgment 
taken  by  default  against  defendant.  Held, 
that  the  evidence  shows  excusable  neglect  on 
defendant 's  part. — Melde  v.  Beynolds,  IK 
Cal.  308,  61  Pac.  932. 

Fob  AiTTHOBiTiES  FBOH  Otbxb  States: 

See  30  Cent  Dig.,  cols.  351-358,  S  25a 

§  85.    Want  or  Insufficiency  of  Notlcs 

of  Proceedings. 

[a]  A  defendant  defaulted  for  not  answer- 
ing within  ten  days  of  the  overniling  of  his 
demurrer  can  move  to  set  aside  the  default 
on  the  ground  that  plaintiff  did  not  notifj 
him  of  the  overruling  of  the  demurrer,  and  if 
this  motion  is  denied  he  can  appeal. — ^Bailey 
V.  Sloan,  65  CaL  387,  4  Pac.  349. 

[b]  It  is  error  for  the  trial  court  to  grant  a 
motion  not  made  under  section  473,  but  made 
more  than  eleven  months  after  the  date  of  tbe 

judgment,  and  based  upon  the  grounds  that 
the  moving  parties  were  not  served  with 
notice  of  the  decision  of  the  court  overruling 
their  demurrer,  and  granting  them  time  to 
answer,  where  the  judgment-roll  contains  no 
copy  of  the  notice,  and  appears  to  be  com- 
plete and  entire  in  all  its  parts. — Jacks  t. 
Baldez,  97  CaL  91,  31  Pae.  899. 

[c]  A  defendant  who  has  interposed  a  de- 
murrer to  the  complaint  has  the  right  to  a 
direct  decision  of  the  issue  of  law  thereby 
presented,  whether  he  fails  to  urge  it  or  not. 
The  court  is  not  authorized  to  strike  out  the 
demurrer,  or  to  dismiss  it  for  want  of  prose- 
cution; and  an  order  dismissing  the  demnmr 
on  that  ground  has  the  same  effect  as  an 
order  overruling  the  demurrer,  and  is  equirt- 
lent  thereto,  as  respects  the  right  of  the  de- 
fendant to  notice  thereof  before  default- 
Winchester  V.  Black,  134  CaL  125,  66  Pae. 
197. 

[d]  Code  of  Civil  Procedure,  section  473, 
gives  the  superior  court  authority  to  set  aside 
a  default  taken  against  defendant  throogb 
his  mistake  or  excusable  neglect;  and  rule  u 
of  the  superior  court  provides  that,  when  a 
demurrer  to  a  pleading  is  overruled  or 
tained,  ten  days  after  notice  shall  be  allowt 
the  adverse  party  to  answer  or  antend.  Bw 
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that  where,  on  the  overruling  ot  demurrer  to 
a  complaint,  no  notice  was  given  defendant, 
and  judgment  was  entered  by  default  against 
her,  it  ia  proper  to  set  aside  such  judgment. — 
Winchester  v.  Black,  134  Cal.  125,  66  Pac.  197. 

S  80.   Iiregnlarltlfle  or  Defects  ta  Pro- 

eeedlngs  on  Default. 

[a]  Where  defendants  were  served  with 
snmmons,  a  default  judgment  will  not  be 
aet  aside  because  an  attorney  who  appeared 
for  them  was  not  authorized  to  do  so,  since, 
if  he  was  not  authorized,  the  judgment  by 
default  against  them  was  proper. — Hunter 
Bryant,  98  Cal.  252,  33  Pac.  55. 

[b]  A  motion  to  set  aside  a  judgment  by  de- 
fault merely  because  the  judgment-roll  did 
not  show  that  a  copy  of  the  snmmona  by 
publication  had  been  deposited  in  the  post* 
office  was  properly  denied,  where  the  entry 
of  default  and  the  judgment  recite  that  de< 
fendaut  had  been  regularly  summoned,  and 
where  no  request  was  made  for  leave  to  an- 
swer, nor  a  defense  on  the  merits  exhibited.— 
Whitney  t.  Daggett,  108  CaL  232,  41  Pac 
471. 

Fob  Authorities  tboh  Othbb  States: 

See  30  Cent.  Dig.,  cols.  362-365,  {  255. 


§  87.  Discretion  of  Oonrt. 

[a]  Discretion '  of  court  in  granting  or  re- 
fusing a  default  will  not  be  disturbed  unless 
abused. — Howe  v.  Independence  Consol.  Oold 

*  etc.  Min.  Co.,  29  Cal.  72, 

[b]  Although  an  order  of  an  inferior  court 
setting  aside  a  judgment  by  default  is  dis- 
cretionary, the  discretion  to  be  exercised  ia 
an  impartial  and  legal  discretion,  and  this 
court  will  reverse  such  an  order  when  it  is 
satisfied  beyond  a  reasonable  doubt  that  the 
court  below  has  come  to  an  erroneous  con- 
clusion.—Bailey  V.  TaaCfe,  29  Cal.  422. 

[c]  Granting  leave  to  open  default  Is  in 
d^retion  of  court. — Dougherty  v.  Nevada 
Bank,  68  Cal.  276,  9  Pac.  112. 

[d]  Opening  of  default  is  discretionary. — 
Hitchcock  V.  McElrath,  69  Cal.  635,  11  Pac. 
487. 

[e]  Denial  of  motion  to  set  aside  default 
entered  pending  motion  to  cUsmiss  is  not 
abuse  of  discretion. — ^McDonald  t.  Swett,  76 
Cal.  259,  18  Pae.  324. 

[f]  Application  to  set  aside  default  is  ad- 
dressed to  discretion  of  court. — Chamberlain 
V.  Del  Norte,  77  Cal.  151,  19  Pac.  271. 

[g]  Order  on  motion  to  vacate  judgment  by 
default  for  mistake,  surprise  or  excusable 
neglect  is  addressed  to  discretion  of  court. — 
Gamer  v.  Erlanger,  86  Cal.  62,  24  Pac.  SOS. 

fh]  The  exercise  of  the  mere  discretion  of 
the  court  ought  to  tend  in  a  reasonable  de- 
gree to  bring  about  a  judgment  on  the  very 
merits  of  the  ease,  and,  where  the  circum- 
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[p]  Code  of  CivU  Procedure,  aection  473, 
held  to  authorize  the  court  to  set  aside  a 
judgment  as  against  a  defendant  not  person- 
ally  served,  and  allow  him  to  answer  to  the 
merits.— Pox  T.  Townsend  (Cal.  Sup.},  87 
Pac.  82. 

Fw  AOTHOBims  TBOH  Otbbb  States: 

See  30  Cent.  Dig.,  oola.  377-38»,  5S  205- 
268. 

8  88.   Oroonds  for  Exercise  of  Discre- 
tion. 

[a]  When  defendant's  failure  to  appear  was 
caused  by  an  error  in  statement  of  the  time 
when  the  suit  was  commenced,  appearing 
in  a^  printed  sheet  regul^urly  issued,  contain- 
ing information  of  court  proceedings  gener- 
ally relied  upon  by  the  community,  held,  on 
appeal  from  an  order  granting  a  motion  to 
open  a  default,  that  there  was  no  abuse  of 
discretion  by  the  court  below. — Watson  v. 
San  Francisco  etc.  B.  Co.,  41  Cal.  17. 

[b]  Where  a  defendant  has  been  misled  by 
an  incorrect  publication  of  the  time  the  suit 
was  commenced,  in  a  printed  sheet  containing 
information  of  court  proceedings,  on  which 
the  business  community  generally  relied,  the 
default  should  be  opened. — Watson  t.  San 
Francisco  etc.  B.  B.  Co.,  41  Cal.  17. 

[c]  Default  entered  against  ignorant  and 
helpless  Indians,  unacquainted  with  judicial 
proceedings,  is  properly  vacated. — Byrne  v. 
Alas,  68  Cal.  480,  9  Pac.  850. 

[d]  In  an  action  against  a  county  for  legal 
services,  judgment  by  default  being  entered, 
after  the  overruling  of  a  demurrer  defendant 
moved  to  set  aside  the  default,  filing  affida- 
vits that  plaintiff  rendered  no  services  and 
was  entitled  to  nothing;  that  the  only  mem- 
ber of  the  then  board  of  supervisors  who 
knew  of  the  transaction  resided  fifteen  miles 
from  the  county  seat  and  the  residence  of 
the  district  attorney,  and  bad  no  means  of 
communicating  with  the  latter  orally  until 
three  days  before  the  judgment  was  rendered; 
and  that  during  those  three  days  the  district 
attorney  was  busily  engaged  at  the  meetings 
of  the  board,  having  an  unusual  amount  of 
important  business  to  attend  to,  engaging  all 
his  office  hours  and  part  of  the  nights,  where- 
by he  did  not  have  time  to  and  did  not  con- 
sult with  said  member  of  the  board  about 
the  defense  of  the  action.  Held,  that  the 
trial  court  did  not  abuse  its  discretion  by 
vacating  the  default. — Chamberlain  v.  Del 
Norte  County,  77  Cal.  150,  19  Pac.  271. 

[e]  Plaintiff's  attorney  answered  "Beady" 
on  call  of  the  calendar,  but  when  the  case 
was  reached  for  trial  both  plaintiff  and  her 
attorney  were  abnent,  and  it  was  continued 
to  a  later  day.  When  then  reached,  both  be- 
ing again  absent,  judgment  by  default  was 
entered.  Held  not  an  abuse  of  discretion  to 
refuse  to  set  aside  tbe  default  on  the  ground 
that  the  attorney  had  mistaken  the  date  of 
the  number  of  a  journal  in  which  the  calendar 
was  published. — O'Connor  T.  EUmaker,  83 
Cal.  452,  23  Pac  531. 


ff]  Default  and  judgment  must  be  set  aside 
where  -  copies  of  summons  were  not  nailed 
to   nonresident   defendants  as  required  br 
order  for  publication.— Sebart  t.  Sehart,  Ufi  i 
Cal.  93,  47  Pac.  927.  i 

[g]  Where  defendant  answers,  but,  ftiliag  ! 
to  appear  at  the  trial,  judgment  was  reo-  ! 
dered  for  plaintiff,  there  was  no  abuse  of 
discretion  in  vacating  the  judgment  on  the 
grounds  of  accident  and  surprise,  in  that  d^ 
fendant  never  received  or  liad  notice  of  tbe 
fact  that  the  cause  had  been  set  for  trial— 
Heinlen  v.  Centerville  etc.  lit.  Ditch  Co.,  4 
Pac.  417. 

[h]  To  set  aside  a  default  on  motion  and 

affidavits  showing  that  defendant's  attomer 
had  suddenly  died,  and  that  defendant  Md- 
self  had  no  knowledge  of  tbe  case,  is  sot  n 
abuse  of  the  court 's  discretion. — ^Boyle  v.  8ol- 
stien,  16  Pac.  898) 

§  89.   —'  Absmce  or  Ulsen  of  Attsi- 

ney. 

I 

[a]  It  is  not  an  abuse  of  discretion  for  i  ' 
trial  court  to  set  aside  a  judgment  by  default 
rendered  in  the  absence  of  the  plaintiff  and 
his  attorney,  when  the  latter  resided  tt  i 
eonaiderable  distance  from  the  place  of  triitl. 
and  had  reason  to  believe  that  the  case  woiUd 
not  be  tried  at  the  time  it  was  taken  up.— 
Cameron  v.  Carroll,  67  Cal.  500,  8  Pac.  45. 

[b]  On  a  showing  that,  pending  suit,  d^ 
f endants '  attorneys  had  moved  from  tbe 
county,  and  had  no  notice  of  a  transfer  of 
the  case  to  another  department  of  the  n- 
perior  court,  though  such  notice  and  notift 
of  trial  were  published  in  a  newspaper  of  gen- 
eral circulation,  and  that  they  were  not  pre*- 
ent  at  the  trial,  and  did  not  know  of  tbe 
judgment  until  after  its  entry,  an  order  n- 
fusing  to  open  up  the  judgment  was  not  >D 
abuse  of  the  discretion  vested  in  the  court 
in  such  cases  by  Code  of  Civil  Procednre. 
section  473.— Bell  v.  Peek,  104  CaL  35,  3' 
Pac.  766. 

2  90.  Error  or  HegUgence  At- 
torney. 

[a]  An  order  denying  or  granting  a  motioB 
to  set  aside  a  default,  on  the  ground  of  er 
cusable  neglect,  rests  in  the  discretion  of  th< 
trial  court,  and  will  not  be  reversed  on  «p- 
peal,  except  in  a  plain  case  of  abase  of  dis- 
cretion; and  where  the  motion  is  based  on 
the  fact  that,  when  defendant's  attorney  re- 
ceived the  summons  and  copy  of  coniutiBt 
from  defendant,  he  indorsed  thereon  a  wrong 
date  for  answering,  an  order  refusing  to  >ti 
aside  the  default  wU\  not  be  disturbed. — ^Will- 
iamson V.  Cummings  Book  Drill  Co,  95  CiL 
652,  30  Pac.  762. 

[b]  Defendants  moved  to  set  aside  a  jnig- 
ment  by  default,  on  the  ground  that  neither 
they  nor  their  attorney  had  notice  that  the 
cose  was  set  for  trial;  that  they  relied  npon 
the  belief  that  they  were  entitled,  as  non- 
residents of  the  coun^,  to  such  notice:  tbtt 
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the  rales  of  court  epecifled  no  time  for  set- 
ting cases  for  trial;  that  their  attorney  had 
requested  plaintiff's  attorneys  to  inform  him 
of  the  time  of  trial  as  soon  aa  it  was  fixed; 
and  that  defendants  and  their  attorney  be- 
lieved that  the  request  would  be  coniplied 
with.  Held,  that  a  party,  though  a  nonresi- 
dent, is  bound  to  know  the  day  fixed  for 
setting  cases  for  trial,  and  if  there  is  no 
such  day  fixed  he  must  ascertain  the  day  of 
trial  from  the  proceedings  of  the  court  or 
otherwise,  and  hence  the  court  did  not  abuse 
its  discretion  in  denying  the  motion. — Duay  T. 
Prsdom,  95  Cal.  646,  30  Pac.  798. 

[c]  Defendant's  name  being  the  "L.  Creek 
"Water  Co., ' '  its  demurrer  wrongly  entitled 
it  the  "L.  Creek  Water  &  Improvement  Co." 
It  appeared  that  there  was  a  corporation 
with  the  latter  name.  The  mistake  waa  made 
by  the  attorney's  stenographer,  and  was  not 
diseovered  till  two  or  three  <Uiys  after  de- 
fault entered,  when  defendant  promptly 
moved  for  its  vacation.  Held  no  abuse  of 
discretion  to  grant  said  motion. — Will  v. 
Lytle  Creek  Water  Co.,  100  Cal.  344,  34  Fac. 
830. 

[d]  Where,  by  the  negligence  of  defendant 's 
attorney  in  not  ascertaining  or  appreciating 
that  an  action  for  conversion  waa  against 
both  members  of  a  firm,  he  did  not  attend 
the  trial,  whereupon  judgment  was  recovered 
against  both  of  such  members,  and  no  affi- 
davit of  merits  or  defense  other  than  a  gen- 
eral denial  was  filed,  and  one  of  them  in- 
tended to  contest  the  suit,  the  court 's  re- 
fusal to  vacate  the  judgment  waa  not  an 
abuse  of  discretion. — Alferitz  t.  Cahen,  145 
Cal.  397,  78  Pac.  878. 

§  91.   Excuse  for  Defanlt. 

[a]  An  affidavit  by  defendant  that  he  was 
under  the  impression,  when  he  retained  coun- 
sel in  a  canse,  that  the  time  to  answer  had 
not  expired;  that  he  did  not  recollect  the  pre- 
cise day  upon  which  the  summons  and  com- 
plaint were  served;  that  he  was  quite  ill  at 
the  time,  and  did  not  aa  carefully  note  the 
time  as  he  otherwise  would,  is  insufficient  to 
open  a  judgment  by  default.^ — ^Elliott  t.  Shaw, 
16  Cal.  377. 

[b]  It  is  not  a  sufficient  showing  of  dili- 
gence to  excuse  a  failure  to  answer  for  an 
attorney  who  has  interposed  a  demurrer, 
which  is  afterward  struck  out  and  default 
for  failure  to  answer  entered,  to  make  an 
affidavit  that  he  waa  present  in  court  at  the 
calling  of  the  law  calendar,  on  law  day,  and 
answered  "Ready"  when  the  demurrer  was 
called  for  argument,  but  did  not  then  argue 
it  because  the  opposing  attorney  was  not 
present  in  court;  and  tiai  be  did  not  know 
that  the  court  would  entertain  a  motion  con- 
cerning a  demurrer,  except  on  a  regular  law 
day,  without  stating  that  he  had  no  notice 
of  the  motion  to  strike  out  the  demurrer,  nor 
when  he  was  informed,  for  the  first  time,  that 
it  had  been  struck  out,  nor  that  he  supposed 
the  demurrer  to  be  still  pending  until  after 
the  time  for  answering  had  expired. — ^Beilly 
T.  Buddock,  41  Cal.  312. 


[c]  It  is  not  abuse  of  discretion  to  set  aside 
default  because  excuse  for  default  is  based  on 
verbal  stipulation  not  entered  into  minutes, 
existence  of  which  is  disputed. — McGowan  t. 
Ereling,  117  Cal.  35,  36,  98  Pac.  980. 

[d]  Where  a  firm  of  attorneys  had  appeared 

for  the  defendant  and  demurred  to  the  com- 
plaint, and  notice  of  the  overruling  of  the 
demurrer  bad  been  mailed  to  one  of  the  mem- 
bers of  the  firm,  if  such  member  makes  an 
uncontradicted  affidavit  that  neither  he  nor 
the  firm  received  the  notice  alleged  to  have 
been  mailed  to  him,  and  that  neither  he 
nor  the  firm  knew  that  the  court  had  passed 
upon  the  demurrer  until  one  week  before  no- 
tice was  given  of  a  motion  to  set  aside  a  judg- 
ment by  default  taken  against  the  defendant, 
the  motion  to  Bet  it  aside  should  be  granted. 
Clark  T.  Ovharzabal,  129  Cal.  828,  61  Pas. 
1119. 

Yott  AtTFHOBiTixs  nou  Otrib  Statbb: 

See  30  Cent.  Dig.,  eols.  390-434,  8S  209- 
291. 

§  92.    Mistake,  Snrprlse,  or  Excusable 

Negtoet. 

[a]  Judgment  by  default  nt  aside  on  the 
ground  of  surprise. — ^Bidlemaa  t.  Eewen,  2 

Cal.  248. 

[b]  A  judgment  by  default  should  not  be  | 
set  aside,  unless  the  defendant  shows  that  the 
judgment  was  entered  through  mistake,  inad-  ■ 
vertence,  surprise,  or  excusable  neglect  on  his  i 
part— People  v.  O'Connell,  28  Cal.  881. 

[e]  A  showing  that  the  defendant  made  a 
mistake  as  to  the  day  be  was  served  with 
copy  of  summons,  that  on  the  day  of  entry 
of  default  he  was  ready  with  answer  con- 
taining a  meritorious  defense,  and  that,  on 
full  statement  of  all  the  facts  of  the  ease,  he 
is  advised  by  his  counsel  he  has  a  perfect  de- 
fense, held,  to  entitle  him  to  have  the  default 
set  aside. — Reidy  v,  Scott,  53  Cal.  69. 

[d]  Under  the  facts,  held  that  default  should 
have  been  set  aside  for  excusable  neglect. — 
Fulweiler  t.  Hog's  Baek  Min.  Co.,  83  Cal. 
127-129,  23  Pac.  65. 

[e]  Facts  held  insufficient  showing  of  mis- 
take, surprise  and  excusable  neglect  to  war- 
rant vacation  of  judgment. — O'Connor  v.  EII- 
maker,  83  Cal.  452,  453,  23  Pac.  531. 

[f]  Defendant  having  disclaimed  any  inter- 
est In  lands  sued  for,  as  described  in  the  com- 
plaint, his  default  was  entered.  Just  before 
trial,  on  learning  that  his  interest  in  adjoin- 
ing land  was  imperiled,  he  hired  counsel,  and 
asked  leave  to  participate  in  the  trial  and 
to  amend  his  answer,  which  was  denied;  and 
thereafter  judgment  was  rendered  describing 
the  land  by  metes  and  bounds,  so  as  to  in- 
clude land  belonging  to  defendant.  Held, 
tliat,  defendant  having  used  due  diligence  on 
learning  that  his  property  rights  might  be 
affected,  it  was  error  to  refuse  to  allow  him 
to  defend. — Balfour-Guthrie  Inv.  Co.  v.  Saw- 
day,  133  Cal.  228;,  65  Pac.  400. 
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[g]  Where  a  defendant  filed  an  answer  con- 
tahiing  a  counterclaim,  together  with  a  crosa- 
complaint,  the  allegationi  of  which  were  iden- 
tical with  tfat^e  of  the  eonnterclaim  and  did 
not  relate  to  the  matter  on  which  the  action 
was  brought  or  to  the  property  in  suit,  as 
required  by  Code  of  Civil  Procedure,  section 
442,  but  were  appropriate  to  matters  plead- 
able by  way  of  counterclaim,  the  setting  aside 
of  a  default  to  the  cross-complaint  on  the 
ground  that  the  failure  of  plaintiff's  attorney 
to  file  an  answer  thereto  was  due  to  his  be- 
lief that  the  counterclaim  and  cross-complaint 
eonstitnted  a  single  defense  and  that  the 
oross-complaint  did  not  require  an  answer 
was  not  an  abuse  of  discretiozu — Langford 
Langford,  136  Cal.  507,  69  Pac  235. 

[h]  The  excusable  neglect  or  inadvertence 
of  an  attorney  is  as  much  ground  for  setting 
aside  a  default  judgment  against  his  cMent 
as  that  of  the  client  himself. — O'Brien  t. 
Leach,  139  Cal.  220,  72  Pac.  1004. 

[i]  Neglect  or  delay  of  defendant's  counsel 
to  serve  an  answer,  caused  by  reliance  on  in- 
formation from  a  reliable  attorney,  whom  he 
bad  requested  to  make  inquiry  on  his  behalf 
after  being  unable  to  reach  plaintiff's  attor- 
ney by  letter  or  telephone,  to  the  effect  that 
plaintiff's  attorney  was  ill,  and  did  not  de- 
sire to  press  tbe  matter,  and  told  him  he 
could  have  all  the  time  he  wanted  to  answer, 
was  excusable,  within  the  meaning  of  the 
statute  requiring  a  default  to  be  set  aside 
when  taken  through  the  excusable  neglect  of 
the  other  party. — Savings  Bank  of  Santa  Bosa 
V.  Schell,  142  Cal.  505,  76  Pac.  250. 

g  03.   Mistake  aa  to  Time  or  Place  of 

Appearance  or  TrlaL 

[a]  DefauU  entered  during  absence  of  party 
and  bis  attorney,  due  to  excusable  mistake 
of  attorney  as  to  time  set  for  trial,  is  prop- 
erly opened, — Dougherty  v.  Nevada  Bank,  68 
Cal.  276,  277,  9  Pac.  112. 

[b]  Transfer  of  cause  from  one  department 
of  superior  court  to  another,  and  trial  of  it 
on  same  day  without  notice  to  defendant, 
warrants  vacation  of  judgment. — Cottrell  v. 
Cottrell,  83  Cal.  459,  23  Pac.  531. 

[c]  Affidavit  showing  that  defendant  and 
his  attorney  lived  at  great  distance  from 
county  seat  and  were  not  notified  that  case 
waa  set  until  too  late  to  attend  court,  makes 
prima  facie  case  of  excusable  neglect — Buell 
V.  Emerich,  85  Cal.  118,  24  Pac.  644. 

I  B4,    Mistake  as  to  Employment  of 

CoonseL 

[a]  Immediately  before  removing  from 
town,  defendant's  attorney  left  the  papers 
in  the  case  with  defendant 's  bookkeeper, 
tied  in  a  bundle,  with  instructions  to  tell  de- 
fendant that  he  would  have  to  get  another 
attorney  on  account  of  the  intended  depart- 
ure. The  bookkeeper,  being  busy,  supposed 
the  papers  were  certain  other  papers  which 
the  attorney  had  beea  asked  to  return,  and 


failed  to  give  defendant  the  attorney's  mes- 
sage. The  ease  was  set  for  trial,  and  judg- 
ment rendered  therein,  without  either  d^ 
fendant  or  the  attorney  knowing  of  it.  Held, 
that  the  judgment  sboald  be  set  aside,  on  tbe 
ground  of  surprise  and  excusable  neglect,  on- 
der  Code  of  CivU  Procedure,  section  473.— 
Grady  T.  Donahoo,  108  CaL  811,  41  Pac  4L 

§  96.   Bellaoce  on  AdTlce  of  Ctonnsd. 

[a]  Where  defendant,  against  whom  a  de- 
fault has  been  entered,  shows  a  sufficient  de- 
fense by  aflSdavit,  and  gives  as  a  reason  for 
permitting  the  default  that,  after  summons 
served,  he  was  advised  by  an  attorney  (nam- 
ing him),  whose  advice  fae  relied  upon,,  that 
he  had  no  defense,  the  default  will  be  set 
aside;  Code  of  Civil  Procedure,  section  473, 
authorizing  the  court  to  relieve  a  party  from 
a  judgment  taken  "through  his  mistake," 
and  Civil  Code,  section  1576,  providing  that 
"mistakes  may  be  either  of  fact  or  law."— 
Douglass  V.  Todd,  96  Cal.  655,  31  Am.  St. 
Bep.  247,  31  Pac.  623,  distinguishing  Smith 
T.  Tnnatead,  56  Cal.  17S. 

[b]  Beliance  upon  advice  of  counsel  as  to 
effect  of  adjudication  in  insolvency,  leading 
debtor  to  believe  that  plaintiff  could  only  col- 
lect his  claim  in  insolvent  court  is  sufficicot 
excuse  for  failure  to  answer. — Tnttle  t.  Scott, 
119  Cal.  687,  588,  51  Pac.  849. 

§  96.  — —  lUstaka  or  Ne^gence  of  OonnaeL 

[a]  Defendant's  attorney,  who  did  not  re- 
side in  the  county  where  tiie  action  wss  be- 
gun, started  for  the  plaee  of  trial,  to  serve 
and  file  certain  papers,  and  to  arrange  for 
motions  and  proceedings  in  the  cause,  on 
the  last  day  for  filing  and  serving  paper*. 
He  had  previously  informed  himself,  both 
by  inquiry  and  time-tables,  of  the  departure 
of  a  train  which  would  have  carried  him  to 
his  destination  in  ample  time;  but,  on  lean- 
ing for  the  first  time  at  the  station  that  the 
train  had  been  discontinued,  he  took  tbe  next 
freight  train,  and  telegraphed  plaintiff's  at- 
torney to  detain  the  clerk  of  court.  He  ar- 
rived at  6:30  P.  M.,  and  unsuccessfully  songht 
for  the  clerk  at  his  residence,  office,  and  it 
the  places  where  he  was  most  likely  to  be 
found.  Plaintiff's  attorney  was  confined  to 
his  house  by  illness,  and  the  jndge  lived  a 
mile  out  of  town.  It  was  9:30  P.  M.  when 
the  attorney  finished  his  search,  the  night 
was  dark  and  rainy,  and  he  was  exbsnated 
and  sick.  Held,  that  a  default  should  be  set 
aside.—Fulweiler  t.  Hog's  Baek  Con.  Mia. 
Co.,  83  CaL  126,  23  Pac  65. 

[b]  It  is  not  ground  for  opening  a  defsolt 
that  it  was  entered  while  a  motion  for  s 
change  of  venue  was  pending,  and  before 
the  expiration  of  ten  days  from  the  time  i 
demurrer  was  overruled;  that  no  notice  wis 
given  defendant  of  the  time  when  the  de- 
murrer would  be  argued  and  submitted  and 
overruled;  and  that  defendant  and  his  Mus- 
sel were  mistaken  in  believing  that  they  were 
entitled  to  such  time  and  notice. — Pennie 
Viaher,  94  Cal.  323,  29  Pae.  711. 
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S  9T.  — .  Am  to  Tim*  or  Place  of  Ap- 
pewuuo  or  TilaL 

[a]  Tn  an  action  to  neoTor  delinquent  taxes, 
ao  affidavit  of  the  defendant's  attorney  that 
he  failed  to  file  a  demurrer  to  an  amended 
complaint-  in  time  on  aeeoant  of  a  miacalea- 
lation  of  the  time  allowed  is  not  snfficient  to 
•et  aside  a  defanlt  and  judgment  entered  be- 
cause of  snch  neglect. — People  t.  Bains.  23 
Cal.  127. 

[b]  Under  eode,  section  478,  tlio  eonrt  lias 
power  to  Bet  aside  a  judgment  on  the  ground 

of  surprise,  inadvertence,  mistake,  or  excus- 
able neglect.  In  a  proper  case,  a  judgment 
obtained  on  defanlt  may  be  set  aside  because, 
through  inadvertence,  counsel  failed  to  know 
of  the  day  set  for  trial  and  did  not  appear. 
Dodge  T.  Bideoour,  62  Cal.  263. 

[c]  On  an  application  to  set  aside  a  judg- 
ment it  appeared  that  the  cause  was  the  sev- 
enth on  the  calendar  for  the  day  on  which 
it  was  set  for  trial.  Defendant's  counsel  was 
not  present  on  that  day,  as  he  had  business 
in  another  court,  but  he  had  someone  to  an- 
swer "Beady"  when  the  case  was  ealled, 
supposing  that  it  would  not  be  reached  for 
trial  on  that  day.  It  was  reached,  however, 
and  judgment  was  rendered  for  the  plaintiff. 
Defendant's  counsel  was  informed  of  the 
judgment  on  the  same  day,  and  at  once  re- 
quested plaintiff's  counsel  to  consent  that  it 
should  be  set  aside,  which  was  refused,  where- 
upon he  immediately  made  an  affidavit  of  the 
facts,  and  procured  an  order  to  show  cause. 
Held,  that  the  judgment  should  have  been 
set  aside  for  excusable  inadvertence  of  coun- 
sel.— Pearson  ▼.  Drobaz  Fishing  Co.,  99  Cal. 
425,  34  Pae.  76. 


98. 


Fallttn  to  Plead. 


[a]  Where,  in  an  action  involving  a  large 
sum  of  money,  an  amended  complaint,  after 
a  demurrer  has  been  sustained  on  appeal,  is 
mailed,  but  not  received  by  defendant's  at- 
torney until  thirty  days  later,  though  the 
distance  is  only  four  hundred  miles,  and  the 
postmark  does  not  indicate  that  it  did  not 
come  by  due  course  of  mail,  and  neither  de- 
fendant nor  his  grantee  receives  notice  of  the 
complaint,  and  the  attorney  serves  a  demurrer 
in  ten  days,  a  judgment  by  default,  taken 
meanwhile,  will  be  set  aside  under  Code  of 
Civil  Procedure,  section  473,  providing  that 
the  court  may  relieve  a  party  from  a  judg- 
ment "taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neg- 
lect. "—Malone  T.  Big  Gravel  Min.  Co.,  93 
Cal.  384,  28  Pae.  1063. 

[b]  Defendant  H.  and  her  attorney  resided 
six  hundred  miles  from  the  place  where  the 
action  was  pending,  and  several  days  were 
required  to  make  the  journey  between  the 
two  places.  Six  days  before  the  time  to  an- 
swer expired,  the  attorney,  while  engaged  in 
drawing  the  answer,  learned  that  his  brother, 
who  was  among  strangers,  had  been  shot,  and 
he  went  to  his  relief.  A  surgical  operation 
was  necessary,  and  the  attorney  was  com- 
pelled to  remain  with  his  brother  several 
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Code  of  Civil  Procedare,  section  2S3,  subdi- 
vision 1,  and  was  not,  therefore,  legally  bind- 
ing upon  the  trial  court,  yet,  as  defendants 
seem  to  have  relied  upon  it  in  good  faith  as 
giving  them  the  right  to  answer  on  the  eigh- 
teenth day  of  February,  a  judgment  entered 
against  them  by  default  should  be  set  aside 
and  defendants  be  allowed  to  answer  as  of 
that  date. — Blackwood  t.  Catting  Packing 
Co.,  71  Cal.  461,  12  Pae.  403. 

[c]  Though,  as  a  general  rule,  a  stipulation 
of  counsel  cannot  be  enforced  unless  put  in 
writing  or  entered  on  the  court  minutes,  yet, 
where  the  making  of  an  oral  agreement  for 
an  extension  of  time  to  answer  or  demur  is 
not  denied,  and  was  relied  on  by  defendant, 
a  jitilgment  of  default  taken  against  him  in 
violation  of  such  agreement,  will  be  set 
aside.— Johnson  v.  Sweeney,  95  Cal.  304,  30 
Pac.  540. 

[d]  A  judgment  by  default  is  properly  va- 
cated where  defendant  was  misled  by  a  state- 
ment  by  plaintiff,  a  lawyer,  that  the  nonresi- 
dence  of  his  codefendants  extended  his  time 
of  answering. — Craig  v.  San  Bernardino  Inv. 
Co.,  101  CaL  122,  35  Pae.  558. 

§  102.   Meritorious  Cause  of  Action  or  De- 
fense— Necessi^  for  Showing. 

[a]  An  application  to  open  a  default  must 
be  accompanied  by  some  showing  of  merits. 
In  the  absence  of  such  showing  it  will  be 
denied. — Beese  v.  Mahoney,  21  Cal.  306. 

[b]  Motion  to  set  aside  a  judgment  by  de- 
fault cannot  be  sustained  unless  some  good 
defense  is  shown  to  exist. — ^People  t,  Baine, 
23  Cal.  127. 

[c]  Motion  to  set  aside  default  judgment 
must  disclose  meritorious  defense. — Peterson 
V.  Pluttkett  (Cal.  App.),  88  Pac.  283. 

Fob  AuTHOBims  ntoic  Othxb  States: 

61  L.  B.  A.  746,  note.    See,  also,  30  Cent 
Dig.,  eols.  434-443,  »  292-295. 

{  103.   Necessity  for  Stating  Facts  Con- 
stituting Defense. 

[a]  Where  an  application  to  set  aside  a  de- 
fault was  based  on  affidavits  showing  that  the 
failure  to  answer  had  arisen  by  mistake,  and 
that  the  defendant  had  disclospd  the  facts  of 
his  defense  to  his  counsel,  and  had  been  ad- 
vised by  him  that  they  constituted  a  good  and 
valid  defense,  it  was  held  that  the  facts  need 
not  be  detailed  in  the  affidavits. — Franeis  T. 
Cox,  33  CaL  323. 

{  104.   Snffldaney  of  Safeiutt. 

[a]  In  an  application  to  set  aside  a  judg- 
ment by  default,  tbe  defendant's  affidavit, 
stating  that  the  ease  had  been  fully  and 
fairly  represented  to  counsel,  who  thereupon 
advised  him  that  he  had  a  good,  full  and  per- 
fect defense  on  the  merits,  was  held  suffi- 
cient—Woodward T.  Backus,  20  CaL  137. 


[b]  The  statement  that  the  defense  appean 

on  the  face  of  the  complaint  shows  it  to  b« 
of  a  technical  character  merely,  and  there- 
fore insufficient  to  justify  setting  aside  a  de- 
fault.—People  T.  Bains,  23  CaL  127. 

[c]  Discharge  in  bankruptcy  or  insolveory 
is  not  a  technical  defense,  but  plea  in  bar 
going  to  merits  or  grounds  of  action. — ^Tuttle 
V.  Scott,  119  CaL  588,  51  Pac.  849. 

[d]  A  defendant  seeking  to  vacate  a  default 
judgment  for  insufficient  service  of  proem 
held  not  entitled  to  invoke  the  rule  relatii^ 
to  the  setting  aside  of  a  default  judgment 
when  a  meritorious  defense  is  set  up. — Olendei 
V.  Crystallino  Min.  Co.  (CaL  Sop.),  86  Fic 
1082. 


§  106.   Persons  Entitled  to  Belief. 

[a]  A  grantee  is  the  "legal  representative" 
of  the  grantor,  within  Code  of  Civil  Proce- 
dure, section  473,  providing  that  the  court 
may  relieve  a  party  or  his  ''legal  representa- 
tive" from  a  judgment  taken  against  biiL 
through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect. — Malone  v.  Big  Fl«t 
Gravel  Min.  Co,,  93  Cal.  384,  28  Pac  1063. 

[b]  A  plaintiff  is  not  precluded  from' asking 
to  have  defendant's  default  set  aside  by  m- 
Bon  of  the  fact  that  it  was  entered  on  plain- 
tiff's motion.— Thompson  T.  Alford,  135  CsL 
62,  66  Pac.  983. 

[e]  Where  a  judgment  against  the  defendant 
in  foreclosure  proceedings  was  vacated  on  de- 
fendant's motion  so  far  as  it  affected  her 
rights,  plaintiff  was  entitled  to  have  such  de- 
fendant's default  set  aside  and  a  time  fixed 
for  her  to  plead,  in  the  absence  of  a  showing 
that  the  defendant 's  rights  would  be  impaired 
thereby,  since  the  grounds  for  vacating  the 
judgment  found  by  the  court  to  be  sufficient 
were  also  sufficient  to  authorize  vacation  of 
the  default— Thompson  v.  Alford*  135  CaL  52, 
66  Fac.  983. 

[d]  Where  a  judgment  by  default  was  «■- 

tered  against  a  corporation,  the  interest  of 

stockhV)lders  who  had  been  made  parties  to 
the  suit,  and  who  succeeded  to  the  property  in 
suit  before  the  entry  of  such  judgment,  ms 
sufficient  to  sustain  a  motion  by  them  to  let 
the  judgment  aside  on  the  ground  that  it  wu 
void  on  its  face,  as  being  unauthorized  by 
Code  of  Civil  Procedure,  section  585,  subdi- 
vision 1. — Crosaman  v.  Vivienda  Water  Co., 
136  CaL  571,  69  Pae.  220. 

Fob  Avthouties  noic  Othkb  Statis: 

See  30  Cent.  Dig.,  cola.  369,  870,  S  259. 

{  106.   Persons  as  Against  Whom  JndgflMit 
may  be  Opened  or  Set  Aside. 

[a]  The  assignee  of  a  judgment  entered  by 
default  stands  in  no  better  position  than 
his  assignor.  He  takes  it  subject  to  the  right 
of  the  defendant  to  have  the  default  ana 
judgment  set  aside  upon  a  proper  showiAC 
Nortbam  t.  Gordon,  23  CaL  255. 
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[b]  A  default  judgment  ordering  defendant 
to  "disclose  to  plaiutiff  the  kind  and  quality 
and  quantity  of  the  Becnrities  held  by  him 
through  hia  dealings  as  broker  for  W.,  the 
danghter  of  C,  deeeased,  concerning  the 
money  appropriated  by  eaid  W.  of  the  estate 
of  said  C.,  and  the  investments  in  which  the 
said  money  and  the  proceeds  thereof  has  been 
placed,"  was  properly  vacated  to  permit  W. 
to  die  a  complaint  in  intervention,  as  such 
judgment  was  merely  interlocutory,  and  could 
not  be  made  final  without  the  presence  of  W. 
as  a  party. — Clarke  v.  Baird,  98  CuL  642,  33 
Pae.  756. 

[c]  Default  judgment  may  be  set  aside  to 
permit  plea  of  discharge  in  bankruptcy  or  in- 
solvency.—Tuttle  T.  Seott,  119  Cal.  589,  51 
Pac.  849. 

Foa  Authorities  raoii  Othbb  9tatis: 

See  30  Cent.  ]>ig.,  cols.  370,  371,  S  260. 

§  107.  Proceedings  la  Oanse  OperaiUng  to 
Open  Default. 

[a]  Where,  in  a  suit  for  the  partition  of 
several  distinct  parcels  of  land,  plaintiff  has 
judgment,  but  it  is  reversed  on  appeal  as  to 
one  tract,  in  which  a  defendant  against  whom 
a  default  judgment  was  entered  was  inter- 
ested, the  whole  judgment  as  to  that  tract 
is  thereby  set  aside,  and  defendant  in  default 
can  move  to  vacate  the  default  within  a  year 
from  the  rendition  of  judgment  on  the  second 
trial. — Beinhart  v.  Lugo,  86  Cal.  395,  21  Am. 
St.  Bep.  52,  24  Pac.  1089. 

[b]  Where  court,  after  holding  plaintiff  In 
default  in  failing  to  answer  cross-complaint, 
permits  him  on  cross-examination  to  introduce 
evidence  controverting  allegations  of  cross- 
complaint,  it  is  effect  opens  default. — Murphy 
T.  Murphy,  141  Cal.  474,  75  Pac.  60. 

Fob  AtTTHORinss  prou  Othxb  Statbs: 

See  30  Cent.  Dig.,  cola.  371,  372,  9  261. 


§  108.  Appllcatl<m  w  Motion— Xequlsltes. 

[a]  A  motion  to  set  aside  a  judgment  by 
default  on  the  ground  that  failure  to  answer 
was  caused  through  inadvertence  will  not 
be  considered  if  the  grounds  constituting  the 
inadvertence  are  not  stated. — Shearman  T. 
Jorgenaen,  106  CaL  483,  39  Pac.  863. 

[b)  Motion  to  set  aside  default  judgment 
in  action  to  quiet  title  must  disclose  proof 
of  defense. — Peterson  t.  Plunkett  (CaL  App.), 
88  Pb«.  283. 

Fob  AcTHOBiTiBS  ntou  Othbb  States: 

See  30  Cent.  Dig.,  eoli.  443-445,  S|  890- 
298. 


g  109.   — JWsdletlMi  of  Application. 

[a]  In  a  proceeding  uoder  section  1664  of 
the  Code  of  Civil  Procedure,  for  the  purpose 
of  ascertaining  and  declaring  the  rights  of 
heinhip  of  all  persons  in  the  estate  of  b 
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is  nothing  in  the  record  Inconsistent  with 
sacb  recital;  and  a  motion  to  vacate  the  judg- 
ment cannot  be  made  after  the  time  limited 
by  section  473  of  the  Code  of  Civil  Procedure. 
Howard  t.  UeCheaneT.  103  Cal.  536,  37  Pac. 
523. 

[k]  Where  default  jud^ent  does  not  show 
on  its  face  that  it  is  void,  and  motion  is  not 
made  within  time  prescribed  in  section  473, 
(lode  of  Civil  Procedure,  party  is  remitted 
to  his  equitable  action. — Young  t.  Pink,  119 
Cal.  110,  50  Pae.  1060. 

[1]  Where  a  judgment  entered  hy  default  is 

unauthorized,  under  Code  of  Civil  Procedure, 
Bectiou  585,  subdivision  2,  authorizing  judg* 
ment  by  default,  it  is  void  on  its  face,  and  is 
properly  set  aside  on  motion  made  while  the 
action  is  pending  aud  by  a  party  thereto. — 
Crosaman  v.  Vivienda  Water  Co.,  136  Cal. 
571,  69  Pac.  220. 

Fob  Au'moEiTixs  raoK  Orms  Statks: 

See  30  Cent  Dig.,  cols.  446-4S8,  fiS  300- 
304. 

§  111.  Where   Service   Is  Oon- 

BtmctlTe. 

[a]  Ten  days  after  the  rendition  of  a  judg- 
ment by  default  against  a  defendant  not  per- 
sonally served  within  the  state  is  a  reason- 
able time  within  which  to  file  a  motion  to 
set  it  aside. — Norton  v.  Atchison  etc.  B.  Co., 
97  Cal.  388,  33  Am.  St.  Itep.  198,  32  Pae.  452. 

[b]  A  judgment  void  for  want  of  jurisdic- 
tion of  the  person  of  defendant,  where  the 

invalidity  does  not  appear  from  the  judgment- 
roll,  may  be  set  aside  on  motion  within  a 
.year,  under  Code  of  Civil  Procedure,  section 
473,  providing  that  when  the  summons  is  not 
personally  served  the  court  may  allow  a 
defendant  to  answer  to  the  merits  within  one 
year  after  judgment.— ^People  Temple,  103 
Cal.  447,  37  Pac.  414. 

[c]  Where  the  invalidity  of  a  judgment  is 
not  apparent  from  an  inspection  of  the  judg- 
ment-roll, tind  no  application  has  been  made 
for  opening  the  same  within  the  year  specified 
by  Code  of  Civil  Procedure,  section  473,  rela- 
tive to  the  opening  of  default  judgments 
where  process  has  not  been  personally  served, 
the  sole  remedy  of  the  aggrieved  party  is  a 
new  action  on  the  equity  side  of  the  court, 
and  a  purported  order  attempting  to  open 
the  judgment  is  void  upon  its  face,  on  either 
direct  or  collateral  attack. — People  v.  Davis, 
143  Cal.  673,  77  Pac.  651. 

fd]  Under  Code  of  Civil  Procedure,  section 
473,  providing  that,  where  a  summons  has 
not  been  persnnally  served,  the  court  may 
allow  defendant,  at  any  time  within  a 
year  after  judgment,  to  answer  to  the  merits, 
the  court  has  no  power  to  set  aside  a  judg- 
ment not  void  upon  its  face  after  the  expirsk- 
tion  of  a  year. — People  t.  Davis,  143  Cal.  673, 
77  Pac.  651. 

[e]  Mere  error  of  the  court  in  finding  and 
order  based  on  an  affidavit  for  publication  of 


snmmons  cannot  be  taken  advantage  of  on  a 

motion  to  vacate  a  judgment  by  default  where 
the  motion  was  not  made  until  nearly  five 
years  after  the  rendition  of  judgment. — Peo- 
ple V.  Wrin,  143  Cal:  11,  76  Pac.  646;  People 
V.  McAllister,  143  CaL  xviii,  76  Pac  1127. 

I  112.   Fartlea  mi  i^pllcatloD. 

[a]  Code  of  Civil  Procedure,  section  473, 
provides  that  the  court  may,  on  such  termi 
as  may  be  just,  relieve  a  party  from  a  judg- 
ment taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect 
Section  4  provides  that  the  provisions  of  the 
code  shall  be  liberally  construed,  with  a  view 
to  effect  its  objects,  and  to  promote  justice. 
Held,  that  under  section  385,  providing  that, 
in  ease  of  transfer  of  interest  otherwise  than 
death  or  disability,  the  action  may  be  con- 
tinned  "in  the  name  of  the  original  party,  or 
the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted,"  a  motion 
to  set  aside  a  default  judgment,  taken  after 
a  transfer  of  interest,  is  properly  made  in  the 
name  of  the  ocigiual  party. — Malone  v.  Big 
Flat  Gravel  Uin.  Co.,  93  Cal.  384,  28  Pac 
1063. 

Foe  ADTHOBiTifis  itboh  Othsb  States: 
Bee  30  Cent.  Dig.,  cols.  458,  459,  S  305. 

§  113.   Notice  of  Appllcatiott. 

[a]  Defendant  did  not  waive  his  right  to 
a  trial  by  jury  in  a  pending  case  by  any  one 
of  the  modes  prescribed  by  statute.  Plain- 
tiff's  attorney,  without  defendant's  knowl- 
edge, had  the  case  put  upon  the  equity  cal- 
endar, and  it  v^as  called  when  reached,  and 
defendant  defaulted.  A  motion  to  set  aside 
the  judgment  was  denied  because  the  notire 
of  motion  did  not  specify  the  grounds  for  the 
motion.  Held,  that  amendment  to  the  notice 
should  have  been  allowed. — Sweeney  t.  Stan- 
ford, 60  Cal.  362. 

[b]  Notice  of  application  to  set  aside  de- 
fault need  not  be  served  on  party  againrt 
whom  no  relief  is  sought  and  who  is  not 
affected  by  order  vacating  judgment. — Schtrt 
T.  Scbart,  116  CaL  93,  94,  47  Pac.  927. 

[c]  A  notice  of  motion  to  set  aside  a  default 
judgment,  which  states  the  grounds  on  which 
it  is  made,  is  sufficient,  and  it  is  not  necessary 
to  state  the  facts  in  detail.— O'Briea  T.  Leach, 

139  Cal.  220,  72  Pac.  1004, 

F«  AuraoBiTiES  fbou  Othd  States  : 

See  30  Cent.  Dig.,  cols.  459,  460,  SI  306^ 

307. 

I  114.   Sanrlce  of  Oopy  of  Piopoaed  An- 
swer. 

[a]  Where  defendants  had  prepared  a  de- 
murrer to  the  complaint  for  failure  to  state 
a  cause  of  action,  but  it  was,  as  they  claimed, 
by  miitake  and  excusable  neglect,  not  filed, 
and  default  was  taken  agaiiuit  them,  on  s 
motion  to  open  the  default  such  demurrer 
dees  not  satisfy  a  rule  of  court  requiring  the 
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parl^  moTiag  for  fseh  relief  to  serre  a  copy 
of  hii  proposed  "answer"  with  the  motion. — 
Baglej  T.  Cohen,  121  Cal.  604,  S3  Pac.  1117. 

Saeond  or  BabMODMit  Apitfleai- 


[a]  Allowanca  of  leave  to  reneir  motion 
to  open  default  for  third  time  nphetd. — Hitch- 
eoek  T.  McElrath,  09  Cat.  tS5,  6S6,  11  Pae. 
487. 

[b]  On  July  19th  defendant  filed  an  appli- 
cation to  set  aside  a  judgment  bj  default  en- 
tered against  him  on  July  16th,  The  bear- 
ing was  postponed  by  consent,  and  on  No- 
vember 23d  the  motion  was  stricken  from  the 
calendar  in  the  absence  of  both  parties,  but 
on  defendant's  motion  it  was  restored  on  Jan- 
uary 8th  following.  On  January  12th,  de- 
fendant, discovering  that  the  application  ^as 
defective,  filed  a  new  application,  with  affi- 
davits and  a  proposed  answer,  making  the 
record  of  the  first  application  part  of  the 
moving  papers.  Held,  that  the  second  appli- 
cation was  substantially  an  amendment  of  the 
first,  and  was  filed  within  a  reasonable  time, 
within  the  meaning  of  Code  of  Civil  Proce* 
dure,  section  473,  requiring  snch  an  applica- 
tion to  be  made  within  a  reasonable  time,  but 
in  no  case  exceeding  six  months  after  the 
.iudgment  was  taken. — Wm.  Wolff  A  Co.  v. 
'Canadian  Fac.  By.  Co.,  89  Cal.  332,  20  Pao. 
825. 

I  116.   Affidavits  on  Application — ^Necessity. 

[a]  Where  the  defendant  gives  notice  of  a 
motion  to  compel  the  plaintiff  to  elect  which 
of  the  counts  in  his  complaint  he  will  abide 
by,  and  the  court  makes  an  order  extending 
the  time  to  answer  until  the  determination  of 
the  motion,  and  the  motion  is  sustained,  and 
the  plaintiff  gives  notice  of  his  election,  the 
clerk  has  no  right,  within  ten  days  from  the 
service  of  notice  of  the  plaintiff's  election,  to 
enter  a  default,  and  the  court  may  set  aside 
such  default  upon  bare  suggestion,  without 
an  affidavit  of  merits. — ^Willson  t.  Cleaveland, 
30  Cal.  192. 

[b]  A  motion  to  set  aside  a  judgment  ren- 
dered by  default  will  be  denied  where  there 
Is  no  affidavit  of  merits  required  by  Practice 
Act,  section .  68.— Farrott  v.  Den,  34  Cal.  79. 

[c]  Court  cannot  waive  proper  affidavit  on 
motion  to  set  aside  default. — ^Moi^n  t.  Mc- 
Donald, 70  Cal.  33,  11  Pac.  350. 

[d]  Code  of  Civil  Procedure,  section  473, 
providing  that  a  court  may  relieve  a  party 
from  a  judgment  taken  against  him  "through  . 
his  mistake,  inadvertence,  sarprise,  or  ex- 
cusable neglect, ' '  has  no  application  to  a 
motion  to  set  aside  a  judgment  by  default  for 
want  of  service  of  summons,  and  hence  snch 
motion  need  not  be  aecompanied  by  any  affi- 
davit of  merits,  nor  need  defendant  offer  to 
appear,  and  plead  to  the  merits. — Norton  v. 
Atchison  etc.  R.  Co.,  97  Cal.  388,  33  Am.  St. 
Bep.  198,  32  Pac.  452. 

[e]  On  the  day  a  default  judnnent  was  pre< 
■atnrely  taken  afnUnst  defendant,  but  after 
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torney  on  tlie  pround  that  the  attorney  was 
witboat  aathority  to  make  the  Bame,  affidavits 
of  plaintiffs  were  properly  admitted  as  on  the 
question  whether  or  not  the  default  shonld 
be  opened. — Security  Loan  etc.  Co.  Bstu- 
dillo,  134  CaL  166,  66  Pae.  257. 

[f]  Affidavit  to  set  aside  judgment  by  de- 
fault is  not  sufficient  where  it  shows  that  de- 
fendants served  notice  of  appearance  on 
plaintiff's  attorneyB,  but  does  not  show  that 
they  agreed  to  extend  defendants'  time  to 
answer,  or  that  defendants  supposed  their 
time  had  been  extended. — Jenkins  v.  Game- 
well  Fire  Alarm  Tel.  Co.,  31  Pae.  570. 

Fob  Authokities  tbou  Otheb  States: 

See  30  Cent.  Dig.,  cols.  465-468,  {  312. 

g  118.  Affidavits  of  Merita. 

[a]  An  affidavit  of  merits  without  any  aver- 
meAt  of  mistake,  surprise,  or  excusable  neg- 
lect is  not  sufficient  to  warrant  the  setting 
aside  a  default  where  personal  service  of 
summons  was  made. — ^Harlan  v.  Smith,  6  Cal. 
173. 

[b]  A  sworn  answer  to  the  original  com- 
plaint was  filed,  and  an  amended  complaint 
was  then  filed  to  cure  a  technical  defect  in 
the  original,  and  judgment  was  rendered  by 
default.  Held,  that  the  answer  to  the  orig- 
inal complaint  could  not  be  treated  as  an 
affidavit  of  merits,  on  a  motion  to  set  aside 
the  judgment.— Parrott  v.  Den,  34  Cal.  79. 

[c]  Affidavit  of  merits  on  motion  to  vacate 
default  may  be  made  by  counsel  where  bis 
clients  are  helpless  and  ignorant  Indians. — 
Byrne  v.  Alas,  68  Cal.  480,  9  Pac.  850. 

[d]  Sworn  answer  positively  denying  ma- 
terial allegation^  of  complaint  is  sufficient 
affidavit  of  merits  on  motion  to  open  default. 
Pulweiler  v.  Hog's  Back  etc.  Co.,  83  Cal.  129, 
23  Pac.  65. 

[e]  Affidavit  of  merits  need  not  disclose 
facts  constituting  defense. — Tattle  v.  Scott, 
119  CaL  588,  51  Pac.  849. 

[f]  Affidavit  of  '  merits  showing  defense 
which  is  merely  technical  or  not  meritorious 
is  insufficient.— Tnttle  v.  Scott,  119  Cal.  588, 
51  Pac.  849. 

[g]  Discharge  in  insolvency  is  plea  in  bar 
which  goes  to  merits  or  grounds  of  action, — 
Tuttle  V.  Scott,  119  Cal.  588,  51  Pac.  849. 

[h]  A  verified  answer  presented  with  the 
motion,  containing  specific  denials  of  tlie 
material  allegations  of  the  complaint,  and 
containing  affirmative  matter  of  defense  to 
the  action,  is  of  itself  a  sufficient  affidavit  of 
merits. — Merchants'  Ad-Sign  Co.  v.  Los  An- 
geles Bill  Posting  Co.,  128  Cal.  619,  61  Pac. 
277. 

FOB  AOTHOBITHS  FEOM  OTHER  STATES: 

See  30  Cent.  Dig.,  cols.  469,  470,  8S  314- 
81ft. 


g  119.  Oonnter-offldaTits   and   Ottier  Ert- 
dence  Oounter-affldavits. 

[a]  Where  merits  are  shown  by  affidarits 
in  an  application  to  open  a  judgment  by  de- 
fault, counter-flufidavits  cannot  1^  received. — 
Francis  t.  Cox,  33  Cal.  323. 

[b]  Upon  a  motion  by  a  party  defendant  to 
set  aside  a  default  and  to  be  admitted  to  de- 
fend the  action,  the  plaintiff  will  not  be  per- 
mitted to  file  affidavits  contradicting  the  al> 
legations  of  merits  contained  in  the  affidarits 
of  the  moving  party. — Oracier  t.  Weir,  45  CaL 
S3. 

[c]  In  a  motion  to  set  aside  a  default,  the 
facts  constituting  a  defense  in  defendant's 
affidavit  cannot  be  rebutted  by  counter-affi- 
davits, as  the  court  will  not  try  the  merits  of 
the  case  on  affidavits,  but  will  hear  counter- 
affidavits  as  to  the  excuse  for  permitting  the 
default. — Douglass  v.  Todd,  96  Cal.  655,  31 
Ana.  St.  Rep.  247,  31  Pae.  623. 

Fob  Authorities  fboh  Other  States: 

See  30  Cent.  Dig.,  eols.  473-479,  U  319- 

322. 

§  120.   Erldence  Outside  the  Becord. 

[a]  Though  the  recital  in  a  judgment  that 
defendant  was  duly  summoned  is,  in  the  ab- 
sence of  the  affidavit  of  service,  only  prima 
facie  evidence  of  that  fact  when  the  judg- 
ment is  directly  attacked,  it  most  be  rebutt^ 
before  the  judgment  will  be  set  aside. — Whit- 
ney V.  Daggett,  108  Cal.  232,  41  Pae.  471. 

[b]  A  motion  to  set  aside  a  default  judg- 
ment on  the  ground  of  want  of  jurisdiction  is 
a  collateral  attack,  or,  if  a  direct  attack,  is 
within  the  rule  that  on  collateral  attack,  the 
judgment  being  valid  on  its  face,  evidence 
dehors  the  record  is  not  admissible  to  im- 
peach it. — ^People  T.  Korris,  144  Cal.  442,  77 
Pac  998. 


S  121.  Abaadonnunt  of  Appllcatioii  or  Ho- 
tion. 

[a]  Abandonment  of  a  motion  to  set  asiJe 
a  default  cannot  be  predicated  on  defend- 
ant's laches,  unaccompanied  by  evidence  of 
an  intention  to  abandon  it. — Wm,  Wolff  * 
Co.  v.  Canadian  Pac.  Ry.  Co.,  123  Cal.  535, 56 
Pac.  453. 

[b]  The  question  of  laches,  considered  in  de- 
termining whether  a  motion  to  set  aside  a  de- 
fault has  been  abandoned,  is  within  the  soond 
discretion  of  the  trial  court. — Wm.  Wolff  t 
On.  V.  Canadian  Pac.  Ry.  Co.,  123  CaL  535, 
.Ki  Pac.  453. 

[c]  The  abandonment  of  a  motion  to  set 
aside  a  default  and  judgment  is  a  question 
of  intention,  requiring  something  more  than 
n-.ere  passivity  of  the  moving  party  to  es- 
tablish it.  It"  cannot  he  founded  upon  an  es- 
toppel in  pais,  nor  upon  laches,  which  opersts 
only  in  invitum.  It  is  not  evidenced  by  ob- 
taining time  to  file  ft  brief  upon  dsmnnar  to 


Digitized  by  Google 


8087 


tn  answer  in  an  action  upon  the  jndgment, 
in  which  was  pleaded  the  motion,  the  condi- 
tional  order,  and  the  tender. — Wm,  Wolff  ft 
Co.  T.  Canadian  Pae.  Bt.  Co.,  123  CaL  535, 
56  Pae.  453. 

[d]  That  defendant  resisted  a  demurrer  to 
Mb  answer  to  an  action  on  a  default  judgment 
for  plaintiff,  and  secured  time  to  file  a  brief, 
is  no  evidence  that  he  intended  to  abandon 
his  motion  to  set  aside  the  default. — Wm. 
Wolff  ft  Co.  V.  Canadian  Pae.  Bt.  Co.,  123  CaL 
535,  56  Pae.  453. 

[e]  The  delay  of  a  party  in  making  applica- 
tion to  have  a  default  set  aside  for  inad- 
vertence and  excusable  neglect  is  to  be  con- 
sidered by  the  trial  court  in  determining 
whether  the  default  'shall  be  set  aside. — NicoU 
T.  Weldon,  130  CaL  666,  63  Pac  63. 

§  122.  Hearing  and  Detanninathm. 

[a]  Wbera  tlie  eoart  makes  an  order  re- 
qniring  the  plaintiff  to  appear  at  a  time 
specified,  and  show  cause  why  ft  default  of  the 
defendant  for  failnre  to  answer  should  not  be 
set  aside,  and  there  is  no  service  of  the 
moving  papers,  but  the  application  is  heard 
and  decided  in  the  aljsence  of  plaintiff's  at- 
torney, and  where  there  is  no  reasonable 
excuse  for  the  failure  to  answer  within  the 
proper  time,  it  is  error  for  the  court  to  set 
aside  the  default.— Beillr  T.  Buddock,  41  Cal. 
312. 

I  [b]  Wben  there  is  doubt  as  to  merit  of  mo- 
tion  to  open  default,  it  should  be  allowed. — 
Dougherty  Nevada  Bank,  68  CaL  276,  9 
Pac  112. 

[c]  Superior  court  can  set  aside  its  judg- 
ment only  on  application  nndor  section  473, 
Code  of  Civil  Procedure,  or  on  motion  for 
new  trial.  It  cannot  grant  rehearings. — 
Fabretti  t.  Superior  Court,  77  Cal.  307,  19 
Fac  481. 

[d]  Code  of  Civil  Procedure,  section  473, 
requiring  an  application  to  set  aside  a  default 
judgment  within  six  months  after  judgment 
was  taken,  does  not  require  the  application 
to  be  heard  within  the  time  limited. — Wm. 
Wolff  ft  Co.  V.  Canadian  Fac.  By.  Co.,  98  Cal. 
332,  26  Pac  825. 

[e]  Where  on  motion  to  open  default,  cir- 
cumstances lead  court  to  hesitate,  the  doubt 
ahould  be  resolved  in  favor  of  application. — 
Miller  v.  Carr,  116  Cal.  381,  48  Pac.  324. 

£f]  Rule  of  diligence  required  by  Code  of 
Civil  Procedure,  section  473,  in  "making  ap- 
plication" to  set  aside  a  default,  does  not 
control  the  subsequent  proceedings.  If  the 
motion  is  filed  within  the  time,  it  may  be 
properly  heard  at  such  time  as  the  court  may 
direct. — Wm.  Wolff  ft  Co.  v.  Canadian  Pac. 
By.  Co.,  123  CaL  635,  56  Pac  453. 

fg")  The  detriment  caused  to  plaintiff  by 
the  death  of  his  chief  witness,  and  the  scat- 
tering of  others,  while  a  motion  to  set  aside 
a  de^ult  is  pending,  and  the  reaaonableuess 


of  the  time  which  has  elapsed  before  the  mo- 
tion is  disposed  of,  are  matters  bearing  on 
the  ultimate  fact  of  defendant's  laches,  to 
be  considered  by  the  trial  court,  and  within 
its  discretion,  in  deciding  whether  the  motion 
should  be  granted. — Wm.  Wolff  ft  Co.  v. 
Canadian  Pac  By.  Co.,  123  CaL  635,  66  Pac 
463. 

Fob  Aothokittes  fbou  Other  States: 

See  30  Cent.  Dig.,  cob.  480-482,  S  323. 

§  123.   Conditions  on  Orantlng  Application. 

[a]  Conditional  order  on  opening  default 
judgment  herein  held  not  an  abuse  of  discre- 
tion.—Yonngman  v.  Tonner,  82  CaL  612,  23 
Pac  120. 

[b]  Where,  after  a  default  judgment  had 
been  taken  on  a  note,  the  defendant  filed  an 
affidavit  of  merits,  and  of  collusion  between 
the  plaintiff  and  her  husband,  who  was  a 
comaker  with  ber  on  the  note  and  a  eode- 
fendant,  and  whom  she  had  intrusted  with 
her  defense,  whereby  the  default  was  taken 
against  her  without  her  knowledge  or  con- 
sent,  it  was  error  to  refuse  to  set  the  default 
aside  except  on  condition  that  she  come  into 
court  to  be  examined  as  to  whether  she  really 
owed  the  money. — Bauer's  Law  etc.  Co.  v. 
Gilleran,  138  CaL  352,  71  Pac  445. 

Fob  Autbobities  frou  Otheh  States: 

See  30  Cent.  Dig.,  cols.  485-499,  SS  326- 
336. 

§  124.   P^ment  of  Costs  ana  mcpenBas. 

[a]  Suit  was  brought  in  ejectment  against 
A,  B,  C,  and  D.   Summons  was  served  only 

on  the  occupants,  A  and  B,  who  made  de- 
fault. Plaintiff  thereupon  dismissed  as  to  C 
and  B,  and  had  judgment  entered  against  A 
and  B.  A,  making  affidavit  that  be  was 
owner  of  the  land,  with  other  matters  show- 
ing a  good  defense,  moved  the  court  to 
vacate  the  judgment  and  for  leave  to  defend. 
On  appeal  from  an  order  granting  this  mo- 
tion, held,  that  it  was  properly  allowed,  save 
only  that  respondent  should  have  been  or- 
dered to  pay  costs,  which  correction  must  be 
made  by  the  court  below. — Bo  laud  r.  Kreyen- 
hagen,  18  Cal.  466. 

[b]  A  judgment  by  default  should  not  be 
set  aside  unless  the  defendant  shows  that  the 
judgment  was  entered  through  mistake,  in- 
advertence, surprise,  or  excusable  neglect  on 
bis  part,  and  then  only  on  payment  of  eosta. 
People  v.  O 'Council,  23  Cal.  281. 

[c]  An  order  vacating  a  judgment  by  de- 
fault is  erroneous  if  it  does  not  require  pay- 
ment of  previous  costs  as  a  condition  of  vacat- 
ing it,  in  view  of  the  statute  requiring  the 
payment  of  costs  when  such  a  judgment  is 
vacated. — ^Howe  v.  Independence  Consol. 
Gold  etc.  Min.  Co.,  29  CaL  72;  Bailey  v. 
Taaffe,  29  CaL  423. 

[d]  In  order  to  release  a  party  from  a  de- 
fault judgment  taken  against  tiim  under  Prac- 
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tie«  Act,  section  68,  It  should  OQly  be  granted 
on  the  promise  of  payment  of  all  costs  aecm- 
ing  to  the  adverse  party  to  the  time  of  ser* 
vice  and  filing  of  motion  therefor. — ^Leet  t. 
Grants,  36  Cal  288. 

[e]  An  order  setting  aside  a  default  and 
judgment  must  prescribe  the  payment  of  the 
previoos  costs  as  a  condition  precedent. — 
Heermanr  t.  Sawyer,  48  CaL  562. 

[f]  An  order  granting  a  motion  to  vacate 
a  judgment  for  plaintiff  because  notice  of 
motion  to  restore  the  eaase  to  the  calendar 
was  not  given,  as  required  by  a  former  order 
striking  it  off,  is  not  an  abuse  of  discretion, 
though  it  doM  not  require  the  costs  of  trial 
paid  out  by  plaintiff  to  be  refunded,  where  no 
request  to  impose  terms  was  made. — ^Bobinson 
T.  MerriU,  80  Cal.  415,  22  Pac.  260. 

[g]  Upon  motion  to  set  aside  a  default  for 
want  of  service  of  summons  upon  the  defend- 
ant, the  relief  should  not  be  conditioned  upon 
the  payment  of  costs  by  defendants,  as  in 
eases  vhsre  relief  is  sought  from  the  party's 
own  error  or  mischance,  wherein  Code  of 
Civil  Procedure,  section  473,  provides  relief 
may  be  granted  upon  "such  terms  as  may 
be  just."— WsUer  v.  Weston,  125  CaL  801, 
57  Pac.  892. 

Fob  AtnpHOBiTiKs  pkoh  Otekb  Statxs: 

See  30  Cent.  Dig.,  cola.  489-493,  SS  S28, 

329. 

J  126.    Payment  of  Amount  Admlttad 

to  be  Due. 

[a]  On  motion  to  open  a  default,  .defend- 
ant's only  excuse  for  his  neglect  to  answer, 
and  his  delay  of  two  months  in  making  the 
motion,  was  that  one  day  after  the  time  to 
answer  had  expired  "he  became  suddenly 
and  violently  ill,"  and  was  forbidden  by  his 
physicians  to  do  any  business  whatever,  and 
that  this  condition  continued  until  about  four 
days  after  the  default.  He  showed  no  meri- 
torious defense,  except  that  he  was  advised 
by  counsel  that  he  bad  a  "good  and  sub- 
stantial defense,  on  the  merits  of  the  action, 
to  the  extent  of  four  hundred  and  fifty  dol- 
lars." Held  that,  as  the  court,  on  the  show- 
ing made,  had  the  right  to  deny  his  motion 
nacottditionally,  defendant  eould  not  com- 
plain of  an  order  granting  him  leave  to  an- 
swer as  to  the  four  hundred  and  fifty  dollars, 
on  condition  that  he  pay  the  balance  of  the 
judgment  within  ten  days. — Youngman  T. 
Tenner,  82  Cal.  611,  23  Pac.  120. 

§  126.  Sabseqnent  Proceedings  Ip  Oanse. 

[a]  When  a  defendant's  Ojae  to  appear  has 
been  repeatedly  extended,  and  he  has  finally 
suffered  default,  the  court,  in  opening  the 
default,  can  impose  reasonable  conditions; 
and,  after  allowing  him  ten  days  ' '  to  answer 
upon  merits,"  it  may  properly  deny  him  a 
change  of  venue. — ^Denniaon  T.  Chapman,  108 
Cal.  618,  36  Pae.  1»43. 

Worn  AtTTBOBims  mou  Other  States  : 
See  30  Cent.  Dig.,  coL  497,  {  335. 


S  127.   Pflxf  onnaaca  of  Oonaitfama. 

[a]  If  an  order  is  made  setting  aside  % 
judgment  and  default  on  eondition  that  the 
moving  party  pay  to  the  other  a  sum  ot 
money,  and  serve  and  file  an  answer  within  a 
certain  time,  the  conditions  must  be  complied 
with  within  the  time  fixed,  or  the  judgmeat 
will  remain  in  force  in  the  same  numnar  u  if 
the  order  setting  then  aside  had  not  beea 
made.— -Hartman  v.  Olvera,  49  Cal.  lOL 

[b]  Where  an  order  opening  a  judgment  bj 
default  requires  defendant  to  pay  plaintiff 
a  certain  attorney's  fee,  a  tender  thereof  te 

Slaintiff'a  attorney  is  sufficient  to  preserve 
efendant's  rights  under  the  order  until  its 
validAy  is  determined  but  does  not  eonsti- 
tnte  payment  unless  it  is  k^t  good.— Wm. 
Wolff  ft  Co.  V.  Canadian  Pac.  By.  Co.,  89 
Cal.  332,  26  Pae.  825. 

Fob  Authobitds  noH  Othbb  States: 
See  SO  Cent.  Dig.,  cola.  497-499,  8  338u 

§  128.  Order. 

[a]  Granting  a  motion  to  set  aside  a  defanlt 
implies  a  finding  that  defendant  had  not  sbsa- 
doned  the  motion.— Wm.  Wolff  &  Co.  v.  Ca- 
nadian Pae.  By.  Co.,  183  CaL  535,  56  Pac 
453. 

[b]  An  order  upon  a  motion  to  set  aside  a 
default  for  want  of  jurisdiction  should  not 
be  accompanied  with  findings  of  fact  and  con- 
clusions of  law,  M  Code  of  Civil  Procedure, 
sections  632,  633,  provide  for  such  finding! 
and  conclusions  only  in  eases  where  there  is 
a  trial  of  a  question  of  fact  by  the  eonrt, 
followed  by  a  judgment;  and,  under  section 
690,  an  issue  of  fact  arises  only  upon  al- 
legations in  a  complaint  being  controverted 
by  the  answer,  or  upon  new  matters  in  an  as- 
Bwer.— Waller  t.  Weaton,  125  CaL  201,  57 
Pac.  892. 

Fob  Authobitibs  nou  Otreb  Statbbi 
See  Cent  Dig.,  col  SO^  §  340. 


§  129.  Proceadlngi  After  OpsolBc. 

[a]  In  a  suit  in  ejectment,  service  wm 
made  on  the  defendant  Q.,  but  not  on  the  de- 
fendant R.  Q.  was  defaulted,  and  judgmest 
entered  against  both  defendanta,  which,  upos 
motion  by  R.,  was  afterward  set  aside.  Hold, 
that  the  judgment  was  properly  set  aside,  bat 
that  B.  was  not  thereby  authorized  to  defend 
also  for  Q.,  against  whom  the  plaintiff  migkt 
have  a  new  judgment  entered  im]nediatel7.-~ 
Lewis  T.  Bigney,  21  CaL  268. 

[b]  Where  notice  of  an  application  to 
aside  a  default  states  that  same  will  be  made 
on  affidavits  and  a  verified  answer,  and  the 
order  setting  aside  the  judgment  directs  tfast 
the  cause  be  reopened,  and  that  the  psrtiei 
be  permitted  to  take  such  farther  proceed- 
ings as  they  may  see  fit,  defendants  arc  en- 
titled to  file  an  answer,  though  the  n<«ti« 
does  not  state  that  leaTO  therefor  wiU  ds 
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also  d^issiog  the  cause,  beld  the  final  jadg- 
ment  in  the  action. — ^Darlington  Butler 
(Cal.  App.),  86  Pae.  194. 

Fob  AnTHOBiTiEs  rsoM  Other  States: 

See  30  Cent.  Dig.,  coU.  517-519,  8  861. 

S  137.   Nature  and  Extant  of  Selief. 

[a^  A  judgment  in  abatement  should  not 
be  in  bar,  Dut  only  that  the  niit  abate.— 
Lareo     Clements,  36  Cal.  132. 

[b]  Where  the  court  in  its  concluBiona  of 
law  found  against  the  plaintiff  on  every  is* 
sue  necessary  to  be  adjudgecl,  it  is  no  ob- 
jection to  the  judgment  that  it  did  not  ad- 
judge the  rights  of  plaintiff,  bnt  only  ad- 
judged that  defendants  recover  Uieir  coats, 
which  was  all  the  relief  Uiey  prayed  for  and 
were  entitled  to. — Greer  Greer,  135  CaL 
121,  67  Pac.  20. 

[c]  Plaintiff  agreed  to  conTey  to  defend- 
ant certain  lands,  within  five  years,  if  he  ob- 
tained, within  that  time,  title  by  patent  from 
the  government,  for  one-fifth  cash,  and  the 
balance  secured  by  mortgage,  with  interest. 
If  plaintiff  failed  to  obtain  title,  he  was  to 
repay  the  money  paid  by  defendant,  without 
interest.  Pending  suit  by  plaintiff  for  the 
interest  due  on  the  mortgage,  the  five  years 
expired  without  his  having  obtained  patent. 
Hfld,  that  judgment  must  be  rendered  deter- 
mining the  rights  of  the  parties  as  of  the 
time  of  the  expiration  of  the  contract  period, 
and  not  as  of  the  time  of  the  commencement 
of  the  action. — Sonthem  Pae.  B.  Co.  t.  Allen, 
40  Pae.  752. 

Fob  AcTHOKiTiES  raoK  Otheb  States: 

See  80  Cent.  Dig.,  cols.  636.  537,  S  876. 

{  138.   Benditlon  and  Entry  Distinguished. 

[a]  Judgment  is  "rendered"  by  judge  and 
"entered"  by  clerk.— Cook,  In  re,  77  CaL 
225,  17  Pac.  923,  19  Pac.  431, 

$  139.  Wben  Sendered. 

[a]  Judgment  ie  "rendered"  when  court 
<pronouncfs  it;  it  need  not  be  written  or 
Bit; lied.— Cook,  In  re,  77  Cal.  227,  17  Pac.  923, 
19  Pac.  431. 

§  140.   Time  and  place  foi  Benditlon— Judg- 
ment on  Verdict. 

[a]  Where  there  is  no  question  aa  to  the 
proper  judgment  to  be  entered  on  a  verdict 
the  ju<lgmcnt  should  be  entered  at  once,  with- 
out waiting  for  a  motion  for  new  irial.r— 
Hutchinson  v.  Bours,  13  Cal.  50. 

Fob  Authorities  fboh  Otheb  States: 

See  30  Cent.  Dig.,  eols.  644-551,  S9  882- 
389. 

$  141.   la  Vacation. 

[a]  A  court  may,  in  term  time  or  vacntion, 
order  judgment  «n  a  verdict  rendered  and  re- 


corded, if  the  motion  for  new  trial  were  takes 
under  advisement. — ^Hutchinson  t.  Bours,  13 
Cal.  50. 

{  142.   At  Ohajnbers. 

[a]  An  order  of  court  that,  "upon  the  filing 
of  the  proofs  and  testimony  as  taken  by  the 
court  commissioner,  the  case  be  submitted. to 
the  court  and  decided  at  chambers,  and  the 
decision  and  judgment  be  entered  as  of  this 
term  of  court,"  is  a  submission  in  praesentl 
Bennett,  £z  parte,  44  Cal.  84. 

[b]  Where  a  cause,  of  which  the  court  has 
jurisdiction,  is  tried  at  chambers,  by  flon- 
sent  of  the  parties,  the  judgment  rendered 
therein  is  not  necessarily  v1>id  in  the  abso- 
lute sense  for  want  of  a  trial  in  open  court 
The  power  to  enter  the  judgment  is  not  de- 
pendent upon  the  fact  of  trial,  nor  is  it  af- 
fected thereby. — Bennett,  Ex  parte,  44  CaL 


I  143.  ApplicatlOB  for  Judgment. 

[a]  In  an  action  wherein  defendant  hu 
filed  a  erosa-complaint,  making  plaintiff  and 
others  parties  defendant  thereto,  a  notice  re- 
citing "that  the  court  has  rendered  its  deci- 
sion and  findings  and  judgment"  therein,  di- 
rected "to  the  plaintiff"  and  his  attorneys 
of  record,  service  of  which  is  accepted  by 
one  of  the  attorneys,  who  indorses  the  se- 
knowledgment  of  service  as  "attorney  for 
plaintiff  and  defendants  to  eross-eomplaint," 

II  a  notice  of  the  rendition  of  the  decisioa 
to  all  of  the  lonng  parties. — Scott  Glens, 
97  Cal.  613,  8S  Pae.  673. 

Fob  Authobities  nou  Otheb  States: 

See  30  Cent.  Dig.,  eoll.  661,  562,  S  390i 

§  144.  Order  for  Judgment. 

[a]  Order  for  judgment  is  not  a  final  jnd|- 
ment.— Mace  t.  O'Beilly,  70  Cal  234,  11  Pae. 
721. 

Fob  Acthobitibs  tbou  Othkb  States; 
See  30  Cent.  Dig.,  coL  552,  {  391. 

§  146.  Interlocutoz7  Judgment. 

[a]  Court  has  power  to  make  interlocutory 
decree  in  any  caae.— Thompson  White,  7t 
Cal.  382,  18  Pac  399. 

Fob  Authobities  rsoic  Otheb  States: 
See  80  Cent.  Dig.,  ooL  663,  S  303. 

§  146.  Final  Judgments 

[a]  IHnal  decree  may  be  inconsistent  with 
interlocutory  one. — Thompson  v.  White,  76 
Cal.  383,  18  Pac.  309. 

[b]  Final  judgment  is  one  which  in  effect 
ends  suit  and  determines  rights  of  partie* 
as  to  matter  in  dispute. — Stockton  etc  Wks. 
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[c]  At  common  law  a  court  has  no  power 
to  order  that  a  jud^ent  shall  be  paid  in  cur- 
rent gold  and  lilver  coin. — Beed  t.  ElUredge, 
27  Cal  346. 

[d]  A  partj  cannot  reeover  against  another 
judgment  paTable  in  gold  or  silver  coin  on  the 
ground  that  the  other  received  it  for  him,  in 
trust,  in  that  form,  anless  the  kind  of  monej 
received  is  specially  averred  in  the  complaint. 
McComb  v.  Beed,  28  Cat  281. 

[e]  In  an  action  on  a  note  for  the  payment 
of  a  certain  sum  in  gold  coin,  or,  on  default 
thereof,  for  the  payment  of  said  sum  and 
such  further  sum  as  may  be  equal  to  the 
difference  in  the 'market  value  of  such  sum  in 
gold  coin  and  in  legal  tender  notes,  under  the 
specific  contract  act,  judgment  should  be  ren- 
dered payable  in  gold  coin. — Lane  v.  Glnck- 
auf,  28  Cal,  288,  87  Am.  Dec.  121. 

[f]  In  a  suit  on  a  contract  to  pay  another 
a  specified  number  of  dollars  in  gold  cuin, 
or  its  equivalent  in  legal  currency,  a  judg- 
ment made  payable  in  gold  coin,  or  its  equiva- 
lent  in  legal  tender  notes,  is  erroneous. — 
Reese  v.  Steams,  29  Cal.  273. 

[g]  In  an  action  on  a  note  and  mortgage 
expressed  to  be  paid  in  gold  coin,  or  in  legal 
tender  notes  at  their  market  value  in  San 
Francisco,  when  converted  into  gold,  judg- 
ment should  be  rendered  in  gold  coin.  Such 
a  note  is  autfaoriEed  by  and  enforceable  un- 
der the  specific  contract  act. — Burnett  T. 
Stearns,  S3  Cal.  468. 

[h]  Under  the  specific  contract  act,  a  note 
payable  in  "gold  and  silver  coin  of  the 
United  States'*  can  be  enforced  by  a  judg- 
ment for  such  coin;  and  a  judgment  for  gold 
coin  only  is  erroneous. — Burnett  v.  Stearns, 
33  Cal.  468. 

[i]  Where  a  special  deposit  of  gold  coin  ii 
turned  into  an  open  accoant,  or  an  account 
stated,  a  judgment  payable  in  gold  coin  can- 
not be  recovered,  unless  there  is  a  written 
contract  to  pay  the  balance  in  coin. — Howard 
T.  Boeben,  33  Cal.  399. 

[j]  One  who  enters  into  possession  of  real 
estate  under  a  deed  absolute  on  its  face,  but 
intended  as  a  mortgage,  and  who  receives 
the  rent  in  gold  coin,  and  sells  the  property 
and  receives  gold  coin  therefor,  is  deemed 
to  have  received  the  money  in  a  fiduciary 
capacity;  and  judgment  may  be  rendered 
against  him  and  in  favor  of  the  mortgagor, 
payable  in  gold  coin.— Oay  v.  Hamilton,  33 
Cal.  686. 

[k]  Where  one  of  the  makers  of  a  note 
promised  to  pay  it  in  gold,  in  consideration 
of  the  payee  8  forbearance  to  sue,  such  prom- 
ise is  based  on  a  sufBcient  consideration,  and 
the  judgment  subsequently  rendered  there- 
on against  him  is  properly  made  payable  in 
gold.— Belloc  V.  Davis,  38  Cal.  242. 

[1]  In  an  action  for  goods  sold,  and  ser- 
Tiees  performed,  and  money  loaned,  a  judg- 


ment for  the  plaintiff  in  gold  coin  most  not 
be  rendered,  if  there  is  nothing  in  the  record 
to  show  an  agreement  to  pay  in  gold  coin.— 
Noonan  v.  Hood,  49  Cal.  293. 

[m]  Judgment  for  gold  coin,  rendered  in  n 
action  for  tort,  is  irre^ar,  and  will  ba  • 
modified  on  appeal. — ^Livingston  t.  Moigu, 
53  Cal.  23. 

[n]  Under  Code  of  Civil  Procedure,  section 
667,  providing  -that  judgments  in  anits  on 
contracts  or  obligations  in  writing  for  the 
direct  payment  of  money  may  be  made  pav- 
able  in  the  kind  of  money  specified  therein, 
a  judgment  payable  in  "U.  S.  gold  coin"  ii 
not  erroneous,  when  the  note  on  which  it 
is  rendered  is  payable  in  "  U.  3.  gold  coin." 
Sheeby  v.  Chalmers,  36  Pac.  614. 

Fob  Avthobitiks  fbok  Otbsb  States: 
See  30  Cent.  Dig.,  cols.  564-570,  5  405. 


S  162.  Designation  and  Description  of  Fx^ 
erty. 

[a]  Judgment  describing  land  in  controversy 
by  identifying  reference  is  insuflieient  and 
void.— Oakland  P.  Co.  v.  Hilton,  69  CaL 

11  Pac.  3. 

[b]  Judgment  must  describe  property  in  [ 
suit  with  sufficient  certainty  for  identifiu- 
tion.—Northern  By,  Co.  v.  Jordan,  87  CaL 

25  Pac.  273. 

[c]  It  being  admitted  that  the  OeyMi 
springs  and  hotel  improvements  are  located 
on  the  northeast  one-quarter  of  section  13 
(the  property  in  controversy),  there  was  bo 
impropriety  in  adding  to  the  description  of 
the  property  in  the  judgment  the  words  "tie 
same  being  known  as  the  'Geyser  Hotel  prop- 
erty,' " — Chapman  v.  Polack,  5  Pac.  232. 

■ 

Fob  AoTHOBims  noic  Othu  States: 
See  SO  Cent.  Dig.,' cols.  570,  571,  S  406. 

I  163.  Beserratlons. 

[a]  It  seems  that  final  judgment  may  re- 
serve questions  submitted  to  referee  until  liii 
report  is  filed.— Ambrose,  Ex  parte,  72  C>L 
401,  402,  14  Pac.  33. 

§  issys'  OondltionB. 

[a]  A  grantor  contracted  with  his  grantee 
to  discharge  a  mortgage  existing  on  the  land, 
and  afterward,  before  discharging  it,  he  sued 
the  grantee  for  the  purchase  money.  Judg- 
ment was  in  his  favor,  and  the  court  retained 
possession  of  the  money  until  satisfaction 
should  be  made  of  the  mortgafie.  Held,  thit 
this  judgment  should  be  sustained. — htm  »■ 
Sherwood,  21  Cal.  161. 

Fob  AuTHORmBS  from  Other  States: 
See  30  Cent  Dig.,  cols.  572,  573,  ]  401 
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g  154.   Detennlnation  u  to  All  Parties. 

[a]  Final  judgment  mast  pass  upon  riithts 
of  all  parties— Schultz  v.  McLean,  76  Cal. 
609,  18  Pac  776.  ' 

[b]  Court  should  pass  on  cause  as  to  all 
defendants,  and  when  no  judgment  ia  en- 
tered or  rendered  either  for  or  againat  one 
joined  as  defendant  in  the  final  decree,  the 
cause  is  not  disposed  of  as  to  him.— SehuUz 
T.  McLean,  76  Cal.  608,  18  Pac.  775,  776. 

[c]  Where,  in  action  in  tort,  assignee  in  in- 
solvency defends  as  such  asaignee,  he  can- 
not complain  that  judgment  is  rendered 
against  him,  individually  and  as  sneh  as- 
signee.— O'Brien  v.  Ballon,  116  Cal. 


Pac  130. 
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FOB  AUTHOBITIXS  FBOH  OTHEK  STATES : 

See  30  Cent.  Dig.,  cols.  577-579,  S  412. 

S  165.  Jndgment  Against  Ona  or  More  Oo- 

parties. 

[a]  Under  the  Practice  Act  of  1850,  where 
two  are  sued  as  partners,  and  the  misjoinder 
is  not  set  up  in  the  answer,  and  a  case  is 
proved  only. against  one,  judgment  may  be 
rendered  against  him  and  in  favor  of  the 
other. — Bowe  v.  Chandler,  1  Cal,  167. 

[b]  Under  section  414,  Code  of  Civil  Pro- 
cedure, where  only  one  of  several  defend- 
ants is  served,  judgment  may  be  entered 
against  him.— Feder  v.  Epstein,  69  Cal.  458, 
10  Pac  785.  ' 

[cj  Where  two  persons  are  sued  jointly, 
judgment  may  be  rendered  in  favor  of  plain- 
tiflf  against  one  of  defendants  and  in  favor 
of  one  of  defendants  against  plaintifE. — Shain 
v.  Forbes,  82  Cal.  583,  23  Pac  198. 

[d]  Where  all  defendants  sued  jointly  ap- 
pear, several  judgment  against  some  of  them 
IB  erroneous.— Boys  Shawhan,  88  CaL  112. 
25  Pac.  1063. 

[e]  Where  defendants  in  an  action  to  re- 
cover money  deny  that  they  are  both  in- 


debted, but  one  avers  in  his  separate  answer 
that  he  is  indebted  as  set  forth  in  the  com- 
plaint, and  110  misjoinder  of  defendants  is 
pleaded,  it  "ia  error  for  the  court  to  give 
judgment  in  favor  of  both  defendants.— 
Gruhn  v.  Stanley,  92  Cal.  86,  28  Pac  56. 

[f]  The  fact  that  the  answer  of  one  of 
several  defendants  was  stricken  out,  and  no 
jndgment  can  be  rendered  against  him  out- 
side of  the  prayer  of  the  complaint,  does 
not  necessarily  affect  the  judgment  against 
his  codefendants,  whose  answer  was  not 
stricken  out.— Mock  v.  City  of  Santa  Bosa. 
126  Cal.  330,  58  Pac.  826. 

[g]  Under  Code  of  Civil  Procedure,  section 
578,  declaring  that  judgment  may  be  given 
against  one  of  several  defendants,  two  per- 
sons being  sued  on  an  alleged  partnership 
debt,  and  it  being  fonnd  that  they  are  not 
partners,  but  that  the  debt  is  the  individual 
debt  of  one  of  them,  judgment  may  be  ren- 
dered against  him. — Morgan  v.  Bighetti.  45 
Pac.  260.  8 

Foe  Authoeitiis  from  Other  States: 

•    See  30  Cent  Big.,  cols.  582-602,  »  415- 
421.  ' 


§  166. 


Actions  on  Contract 


[a]  Plaintiff  sold  goods  to  C.  individually, 
and  afterward,  at  C.'s  direction,  charged 
them  to  the  joint  account  of  0.  and  J.,  whom 
he  sued  jointly  in  an  action  of  account  for 
goods  sold.  It  appeared  that  C.  had  no  au- 
thority to  bind  J.  Held,  that  judgment  in 
the  joint  suit  might  be  rendered  against  0. 
individually,  under  Practice  Act,  section 
145,  providing  that  judgment  may  be  given 
for  or  against  one  or  more  of  several  de- 
fendants.— Lewis  V.  Clarkin,  18  Cal.  399. 

[b]  Where  two  persons  are  sued  for  goods 
sold  and  delivered  to  them,  judgment  may  be 
rendered  against  one  of  them,  though  it  is 
rendered  in  favor  of  the  other,  under  Code 
of  Civil  Procedure,  section  578,  providing 
that  judgment  may  be  given  for  or  against 
one  or  more  of  several  defendants.  Judg- 
ment (1901)  63  Pac.  1091,  reversed.— Dobbs 
V.  Purington,  136  Cal.  70,  68  Pac  323. 

Foa  Authorities  feom  Other  States: 

See  30'  Cent.  Dig.,  cols.  586-592,  5  416. 

g  157.   Actions  for  Tort 

[a]  In  a  joint  action  for  damages  against 
several  defendants,  where  all  are  held  lia- 
ble, the  judgment  must  be  for  joint  dam- 
ages.—Chetwood  V.  California  Nat  Bank,  113 
Cal.  414,  45  Pac.  704. 

For  AurmniTOs  froh  Other  States^ 

See  30  Cent.  Dig.,  eols.  592-594,  S  417. 

§  168.  —  Judgment  Against  Defendant 
Vliere  Oodef  endaat  Is  not  Served  vlth 
Frocei*. 

[a]  In  actions  against  defendants  jointly  in- 
debted, There  one  onl/  is  served,  judgment 
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may  be  entered  against  him. — Hirsclifield  v. 
Franklin,  «  CaL  607;  KeUj  T.  Bandini,  60 

Cal.  530. 


S  109;  —  JndfiiMnt  Afainst  Def  endanti 
Wben  All  an  not  Berred  with  Froeeas. 

[a]  ProceM  mm  iiraed  against  several  de- 
fendants, but  one  of  whom  appeared,  no  de- 
fault was  taken  as  to  the  others,  and  a  joint 
judgment  was  rendered  against  all.  And 
there  being  no  sufficient  finding  of  the  facts 
and  conclusions  of  law  to  sustain  the  judg- 
ment, the  verdiet  being  general,  the  judg- 
ment was  reretsed.— Estell  t.  Cheneiy,  3  CaL 
467. 


I  160,   Joint  or  Sereral  Judgment. 

[a]  In  an  action  brought  jointly  against 
two  defendants  on  a  joint  and  several  ob- 
ligation, it  is  error  to  enter  several  judg- 
ments against  defendants. — Steama  r.  Aguir- 
re,  6  CaL  176. 

[b]  In  an  aetion  by  an  owner  of  land  to 
recover  the  mesne  profits  thereof  during  the 
time  that  he  has  been  out  of  possession, 
where  the  entire  theory  of  the  defense  was 
opposed  to  the  idea  that  there  could  be  any 
eommunity  of  interest  or  ownership  in  the 
property,  the  entry  of  a  joint  judgment  for 
the  defendants  is  erroneous. — ^Page  Fowler, 
39  Cal.  412,  2  Am.  Bep.  462. 

[c]  Where  judgment  was  that  plaintiff  take 
nothing  and  for  costs,  joint  judgment  in  favor 
of  all  defendants  was  proper. — McQurren  t. 
Garity,  68  Cal.  568,  19  Pac.  839. 

[d]  Where  cause  of  action  is  several  as  well 
as  joint,  several  judgment  may  be  entered. — 
Eoberts  v.  Donovan,  70  Cal.  114,  11  Pac.  599. 

[e]  Where  an  aetion  is  brought  jointly 
against  two  defendants,  one  of  whom  dies,  a 
several  judgment  may  be  entered  against  the 
surviving  defendant,  under  Code  of  Civil 
Procedure,  section  578,  which  provides  that 
judgment  may  be  given  for  or  agaiuBt  one 
or  more  of  several  plaintiffs  or  defendants, 
and  that  the  court  may,  when  the  justice  of 
the  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side,^  as  between 
themselves.— flhain  t.  Forbes,  82  Cal.  577,  23 
Pac.  108. 

[f]  A  joint  judgment  in  favor  of  defendants 
for  costs  is  proper  where  they  are  sued 
jointly,  though  they  answered  separately. — 
Leadbetter  v.  Lake,  118  Cal.  515,  50  Pac.  686. 

[g]  In  a  joint  aetion  in  this  state  against 
two  or  more  persons  sued  upon  a  joint  con- 
tract, judgment  may  be  rendered  severally 
in  favor  of  the  plaintiff  against  one  or  more 
of  the  defendants,  or  in  favor  of  one  or 
more  of  the  defendants,  against  the  plaintiff. 
Dobbs  T.  Purington,  136  CaL  70,  68  Pae.  823. 

To^  AtTTHOBiTtts  raoif  Othbb  States  : 

Bee  30  Cent.  Dig.,  cols.  602-607,  §§  423, 
424. 


f  161.   Separata  Judgments  Against  Dlffei- 
ent  Parties. 

[a]  Where  two  defendants  are  sued  jointlr 
for  malicious  prosecution,  and  judgment  ii 
rendered  against  them,  but  one  defendant  ob- 
tains a  new  trial,  a  judgment  for  a  leai 
amount  may  be  rendered  against  him,  whili 
the  former  judgment  remains  in  force  agaiait 
the  other.— Dawson  T.  Scbloss,  93  CaL  194,  29 
Pac.  31. 

[b]  Where  an  order  of  nonsuit  as  to  certui 
defendants,  leaving  others  still  before  tbe 
court,  is  granted,  the  court  may,  in  its  fisil 
judgment,  include  a  judgment  of  nonsuit  u 
to  such  defendants. — Hanna  t.  De  Garmo,  140 
Cal.  172,  73  Pac  830. 

[cl  Under  the  express  provisions  of  Code  of 
Civil  Procedure,  section  578,  a  judgment  m&j 
be  given  for  or  against  one  or  more  of  sev- 
eral plaintiffs.— Boberts  t.  Hall,  147  CaL  431, 

82  Pac.  66. 

Fob  Avthobiths  fboh  Other  Statbi: 
Bee  80  Cent  Dig.,  cols.  607-609,  S  426. 


§  162.  Judgment  for  or  Against  Fosob  art 
a  Party. 

[a]  In  an  action  brought  against  the  gran- 
lee  to  set  aside  a  conveyance  of  a  deceased 
debtor  on  the  ground  that  it  was  made  to  hiii' 
der  and  delay  creditors,  to  which  the  repre- 
sentative of  the  estate  of  such  debtor  is  not 
a  party,  a  judgment  declaring  a  trust  agaiiut 
the  grantee  and  in  faTOr  of  the  estate  of  the 
grantor  is  erroneous,  it  being  rendered  a 
favor  of  a  party  net  before  the  court.— Bsefc- 
man  v.  Sepulveda,  39  Cal.  688. 

[b]  Where  the  people  of  the  state  must  be 
the  party  plaintiff  in  an  action  to  foreclose  t 
city  street  assessment  (Act  Uarch,  3,  ISfH; 
Acts  1863-64,  p.  183),  a  judgment  obtained 
in  such  an  action  in  the  name  of  the  eit; 
as  plaintiff  is  void,  though  it  is  rendered  ie 
favor  of  the  people  of  the  state  and  of  tht 
city.— Sullivan  Mier,  67  CaL  264,  7  P»t 
691. 

Fob  Adthobitibs  fboh  Otheb  States: 

See  30  Cent.  Dig.,  cols.  610-613,  B  428. 

S  163.  Designation  of  Farttos  and  Mb- 

nomer. 

[a]  A  judgment  in  condemnation  proceed- 
ings against  defendants,  served  by  ficti'tioBi 
names,  who  appeared,  and  answered  by  their 
real  names,  cannot  be  supported  withwt 
amending  the  complaint. — ^Alameda  Connty  v. 
Crocker,  125  CaL  101,  57  Pac  766. 

[b]  Where  pleadings  and  judgment  tsies 
together  show  clearly  who  was  intended  to 
be  bound  by  the  judgment,  a  mianomei  « 
one  of  the  defendants  in  the  body  of  t« 
judgment,  by  transposition  of  the  initial  let- 
ters of  his  first  and  middle  name,  is  atii- 
f  estly  a  clerical  misprision,  whieli  may  be  •B^ 
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rested  at  mny  time  on  motion  in  tlie  superior 
court,  and  it  ia  not  ground  for  roTersal  of  the 
judgment. — Chicago  dock  Co.  r.  Tobin,  123 
Cal.  877,  55  Pu.  1007. 

Vte  AuTHosmxs  nox  Othu  Btatu: 

See  80  Cent.  Dig.,  coU.  013-015,  |  430. 
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S  161.  Oouf  ormllT  to  ProeoM. 

[a]  Where  a  person  is  sued  as  James 

service  was  returned  on  John   

judgment   was   entered  agaiiut   J.  ' 
Held  to  be  error,  unless  there  was  something 
in  the  record  to  show  that  the  person  served 
was  the  person  sued. — Sutter  t.  Co^  0  CaL 
415. 

'Fob  AuTHOBims  reou  Othbb  States: 

Bee  30  Cent.  Dig.,  cols.  010,  017,  SS  432, 
433. 


%  165.   Conforml^  ta  PlesdIiigB  and  Prooft 
— In  OeneraL 

[a]  Judgment  that  is  not  supported  bj 
pleadings  is  as  fatally  defective  as  one  which 
IS  not  enstained  by  the  evidence. — Baehman 
V.  Sepulveda,  39  Cal.  688. 

[b]  Conrt  may  grant  any  relief  consistent 
with  case  made  in  complaint  and  embraced 
within  issues. — Sullivan  v.  Royer,  72  Cal. 
249,  1  Am.  St.  Bep.  51-n,  13  Pac.  655. 

[c]  Judgment  for  plaintiff  must  be  limited 
to  facts  stated  in  complaint. — Cummings  v. 
Cummings,  75  Cal.  441,  442,  17  Pac.  442. 

[d]  Judgment  must  eonform  to  pleadings.— 
ETaton  V.  Itocca,  75  Cal.  97,  10  Pac.  529. 

[•]  Plaintiff  cannot  have  judgment  in  di- 
rect eontradietion  to  material  allegations  of 
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H«Id,  that  u  tlie  judgment  was  not  anthor- 
ized  by  the  pleading,  and,  aa  it  did  not  ap- 
pear whether  defendant  claimed  three  mules 
or  one  mule,  it  will  be  reversed  as  it  could 
not  be  modifled.--PiitDam  t.  lAmphier.  36 
Cal.  151.  *^ 

[b]  Id  an  action  to  set  aside  a  eonvejanee 
made  by  a  deceased  debtor,  on  the  ground 
that  it  was  made  to  hinder  and  delay  cred- 
itors, in  which  the  representative  of  the  de- 
ceased debtor  was  not  a  party,  it  was  error 
to  render  a  judgment  declaring  a  trust 
against  the  grantee  and  in  favor  of  the  es- 
tate of  the  grantor,  aa  such  judgment  was  not 
supported  by  the  pleadings. — Baehman  t.  Smh 
ulveda,  39  Cal.  688. 

[c]  A  complaint  alleged  that  plaintiff  sold 
and  conveyed  to  defendant,  T.,  certain  land 
for  the  sum  of  one  dollar,  and  for  tha  fur- 
ther consideration  of  the  pavment  of  twd  cer- 
tain mortgages,  that  T.  afterward  executed 
a  deed  of  trust  to  the  other  defendants  for  a 
portion  of  the  land,  that  T.  failed  to  pay  one 
of  the  mortgages,  and  that  an  action  had  been 
brought  and  was  pending  for  its  foreclosure. 
Held,  that  the  complaint  did  not  state  facts 
sufficient  to  warrant  a  decree  in  plaintiff's 
favor  for  the  amount  of  the  unpaid  mortgage, 
and  for  the  sale  of  the  mortgaged  premises, 
in  case  the  same  was  not  paid. — Lake  v.  Teb- 
bitta,  56  Cal.  481. 

[d]  A  judgment  rendered  npon  a  finding  of 
the  truth  of  the  allegations  of  a  cross-com- 
plaint, without  any  findings  on  the  issues 
raised  by  the  answer  to  the  original  com- 
plaint in  the  action,  will  not  be  sustained 
when  the  allegations  of  the  cross-complnint 
do  not  cover  the  issues  thus  raised. — Demick 
V.  Cuddihy,  72  Cal.  110,  12  Pac.  287,  13  Pao. 
166. 

[e]  An  execution  sale  of  personalty  was  va* 
eated.  and  it  was  ordered  that  the  proceeds 
distributed  by  the  sheriff  should  be  repaid  to 
him,  and  by  him  to  the  purchaser,  and  the 
property  be  resold.  In  an  action  against  the 
sheriff  for  a  failure  to  retake  the  property 
the  complaint  alleged  that  at  the  time  of  the 
sale  there  was  a  collusion  between  the  sheriff 
and  the  purchaser;  that  the  purchaser  was 
wrongfully  allowed  to  take  the  property  out 
of  the  sheriff 's  custody.  Defendant  denied 
that  the  purchaser  obtained  possession  other- 
wise than  by  the  delivery  of  the  property  to 
him  as  purchaser.  The  complaint  did  not  al- 
lege that  the  proceeds  were  repaid.  Held, 
that  a  verdict  for  defendant  supported  a 
judgment  for  him,  because  the  issue  of  col- 
lusion was  either  a  material  one,  or  else  no 
cause  of  action  was  stated,  the  purchaser  be- 
ing ordinarily  entitled  to  immediate  posses- 
sion on  payment  of  the  bid,  and  the  sheriff's 
duty  to  retake  the  property  depending  on  a 
repayment  of  the  proceeds. — Orton  v.  Brown, 
117  Cal.  501,  4ft  Pae.  S83. 

[f]  Where  any  material  issue  la  raised  by 
the  pleadings;  a  verdict  in  favor  of  the  de- 
fendant  must  support  a  judgment  in  his 
favor,  and  if  the  complaint  is  wholly  bad, 
such  judgment  should  be  aflirmed  upon  ap- 


peal.—Orton  T,  BrowBf  117  CaL  501,  49  P»e. 

583. 

[g]  Where  the  complaint  of  riparian  own  en 
on  a  river  alleged  that  defendants  had  so 
lowered  the  bed  of  a  creek  flowing  out  of  tke 
river  above  eomplainanti'  land  that  water 
which  should  flow  into  the  river  was  diverted, 
and  that  complainants,  in  order  to  restore 
the  natural  conditions,  erected  a  dam,  and  de- 
fendants' answer  denied  the  lowering  of  the 
creek,  and  alleged  that  the  dam  excluded  wat- 
ers which  should  flow  into  the  same,  and  the 
issue  being  the  natural  height  of  the  riTer 
bank  at  the  head  of  the  creek,  a  judgmeot 
based  on  flndings  determining  the  volume  of 
water  which  shonid  flow  into  the  creek  wu 
invalid,  as  not  within  the  issne. — ^Wallaee  v. 
Farmers'  Ditch  Co.,  130  CaL  578,  62  Pse.  107& 

[h]  A  judgment  rendered  in  ejectment,  de- 
scribing other  land  than  that  described  ia 
the  '■otnplaint,  was  erroneous,  as  not  within 
the  issues  made. — Balfour- Guthrie  Inv.  Co.  t, 
Bawday,  133  Cal.  228,  65  Pae.  400. 

[i]  In  an  action  to  foreclose  a  contract  to 
sell  reat  estate  because  of  the  grantee's  fail- 
ure to  make  the  payments  required  therebt, 
appellant,  who  was  joined  as  a  party  defend- 
ant, disclaimed  any  interest  under  the  con- 
tract, and  set  np  B  title  adverse  to  both  par- 
ties, and  her  cisims  were  therefore  not  liti- 
gated. Held,  that,  a  final  decree  adjadgiog 
that  both  defendants  be  foreclosed  of  aD 
r  i  ghts  under  the  contract,  and  that  ' '  all 
claims  of  defendants,  and  each  of  them,  in 
and  to  said  lands,  adverse  to  plaintiff,"  sn 
henceforth  invalid,  was  wholly  void,  ia  m 
far  as  affecting  appellant's  adverse  title.— 
Steams  Ranebos  Co.  t.  MeDowell,  134  CaL 
662,  66  Pac.  724. 

Fw  AuTHtniTiES  noH  Otob  States: 

See  30  Cent.  Dig.,  cola.  620-626,  i  437. 

{  160.   Heditim  of  P^Bunt. 

[a]  Where  goods  are  sold  to  a  firm,  with  a 
verbal  nnderatanding  that  they  are  to  be  paid 
for  in  gold  coin,  and  on  the  day  after  suit 
is  commenced  for  the  price  of  the  goods,  sach 
understanding  is  reduced  to  writing  and 
signed  by  one  of  the  partners  in  the  name  of 
the  firm,  and  the  complaint  brings  the  cut 
within  the  specific  contract  act,  jadgment 
should  be  rendered  payable  in  gold  coin.— 
Meyer  v.  Kohn,  29  Cal.  278. 

[b]  If  the  complaint  alleges  that  the  eoa- 
tract  sued  on  called  for  payment  in  gold 
coin,  and  the  answer  admits  it,  the  plaintiff, 
if  he  recovers,  is  entitled  to  a  judgment  pay- 
able in  gold  coin;  and  the  verdict  of  the 
jury  need  not  specify  the  kind  of  eurreseT 
or  money  to  be  recovered. — Winans  v.  Hu- 
sey,  48  CaL  634. 

I  170.    Parties  for  or  Agtiut  Warn 

Judgment  la  Rendered. 

[a]  Where,  by  amendment,  a  part  of  the 
defendants  were  left  ont  of  the  eaae,  hut 
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a  elerieal  error  the  ease  was  entitled  as  be- 
fore, and  the  verdict  and  judgment  were 
rendered  accordingly,  it  was  held  that  they 
must  be  referred  to  the  issuQ,  and  that  they 
were  of  no  effect  against  the  parties  against 
whom  the  ease  had  been  so  oiseontinued. — 
Browner  t.  Davis,  15  Cal.  9. 

[b]  Where  persons  are  iued  by  fictitious 
names  judgment  against  them  will  not  be 
binding  unless  the  complaint  be  amended, 
as  provided  by  section  69  of  the  Practice 
Act,  by  inserting  their  trae  names,  so  as  to 
allege  that  they  are  the  persons  charged. — 
McKinlay  v.  Tuttle,  42  CaL  571. 

[c]  The   complaint   was   against   **  ■ 

Doyle,"  and  others.  Summons  issued,  but 
there  was  no  evidence  that  it  was  served. 
"John  Doyle"  answered,  and  judgment  was 
rendered  against  "James  Doyle."  Held  to 
be  void,  because  the  party  against  whom 
judgment  was  rendered  did  not  appear  to  be 
a  party  to  the  mit.— Ford  Doyle,  37  Cal. 
346. 

[d]  Rights  of  parties  whose  interests  are 
not  pleaded  cannot  be  adjudged. — Gates  v. 
Salmon,  46  Cal.  362,  48  Cal.  394. 

[e]  A  defendant  against  whom  judgment  is 
entered  in  the  name  by  which  he  answered 
is  estopped  from  objecting  to  the  misnomer. 
McCreery  v,  Everding,  54  Cal.  168. 

[f]  A  guarantor  of  the  performance  of  a 
1  lease  by  the  lessee  brought  an  action  against 

the  lessor  and  third  persons,  who  had  agreed 
to  indemnify  plaintiff  from  loss  by  reason  of 
his  guaranty,  asking  that  the  amount  due 
the  lessor  be  declared,  and  plaintiff  decreed 
to  be  a  surety  only  for  the  other  defendants. 
Held,  that  the  lessor  not  having  filed  a  plead- 
ing showing  the  amount  due  on  the  lease, 
nor  demanding  judgment,  no  judgment  could 
be  rendered  in  his  favor. — McDougald  v.  Ar- 
gonaut Land  etc.  Co.,  117  Cal.  87,  48  Pae. 
1021. 

[g]  A  judgment  against  persons  sued  by 
fictitious  names,  where  the  complaint  is 
never  amended,  as  required  by  Code  of  Civil 
Procedure,  section  474,  by  inserting  their 
true  names,  will  be  reversed  on  appeal. — 
City  and  County  of  San  Francisco  v.  Burr, 
36  Pac.  771. 

[h]  A  complaint  alleging  performance  of 
services  for  defendant  and  others,  at  their 
request,  and  agreement  of  defendant  to  pay 
therefor,  supports  a  judgment  against  him 
alone. — Delafield  v.  San  Francisco  etc.  By. 
Co.,  40  Pac  958. 

§  171.   Prayer  for  Belief.  , 

[a]  Where  there  is  an  answer  to  the  com- 
plaint the  court  may  grant  the  plaintiff  any 
relief  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issues, 
although  not  specifically  prayed  for. — Den- 
nison  v.  Chapman,  105  Cal.  447,  39  Pac.  61. 

rbl  A  complaint  by  an  administratrix  against 
the  Intestate's  husband,  alleging  that  he  pur- 


chased property  therein  described  with  money 
of  his  wife,  and  as  her  agent  and  trustee, 
and  praying  a  conveyance  of  snch  property, 
does  not  authorize  a  personal  judgment 
against  the  defendant  on  a  finding  that  he 
did  not  purchase  such  property  as  iJleged, 
but  that  he  received  a  certain  snm  of  money 
from  his  wife.— Elmore  v.  Elmore,  114  CaL 
516,  46  P«c.  458. 

[e]  In  a  suit  to  correct  a  defective  certifi- 
cate of  acknowledgment  to  a  deed,  the  court 
may,  under  its  authority  to  grant  "any  re* 
lief  consistent  with  the  ease  made  by  the 
complaint,  and  embraced  within  the  issue  " 
(Code  Civ.  Proc,  sec.  580),  correct  defects 
in  the  certificate  other  than  that  specified  in 
the  complaint,  if  evidence  thereof  is  intro- 
duced without  objection. — Poledori  v.  New- 
man, 116  CaL  375,  48  Pac.  325. 

[d]  A  corporation  was  joined  as  defendant 
in  a  divorce  suit.   The  relief  asked  was  that 

it  be  enjoined  from  disposing  of  certain  prop- 
erty conveyed  by  defendant's  husband  to 
it.  The  judgment  required  defendants  to 
' '  transfer  and  convey  to  said  receiver  all 
of  the  property  hereinabove  described,"  and 
that  saxd  receiver  hold  the  same  subject  to 
the  conrt's  order.  Held,  that  the  judgment 
was  erroneous,  under  Code  of  Civil  Pro* 
eedure,  section  580,  providing  that  the  relief 
granted  to  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  demanded  in  the  eom- 

Slaint.— Foley  v.  Foley,  120  CaL  33,  65  Am. 
t.  Bep.  147,  62  Pac.  122. 

[e]  Under  a  complaint  seeking  to  enjoin  de- 
fendants from  placing  a  dam  in  a  creek,  and 
a  cross-complaint  seeking  to  restrain  plaintiffs 
from  the  improper  use  of  the  creek,  in  cover- 
ing the  dumping  ground  of  defendants  with 
debris  in  the  nature  of  tailings,  the  court  can- 
not prescribe  in  its  decree  the  line  of  conduct 
to  be  followed  by  the  parties  as  to  the  manner 
of  dealing  with  the  tailings  of  their  respective 
mines — 'tis  to  the  use  of  the  creek,  and  the  pro 
rata  expense  of  keeping  it  in  condition  for  the 
purpose  of  carrying  off  the  tailings  of  the 
mines.— Eastlick  T.  Wright,  121  C^.  309,  53 
Pac.  654. 

[f]  Code  of  Civil  Procedure,  section  580, 
provides  that,  where  there  is  no  answer,  the 
court  shall  give  plaintiff  no  more  relief  than 
he  has  demanded  in  his  complaint,  but  in 
other  cases  ma^  grant  him  any  relief  con- 
sistent with  the  ease  made  by  the  complaint, 
and  embraced  within  the  issue.  Defendant 
agreed  to  sell  a  half  interest  in  a  mining 
claim  to  plaintiff  in  consideration  that  plain- 
tiff would  erect  a  stamp-mill  and  procure  a 
water  supply.  The  proceeds  of  the  mine  were 
to  be  equally  divided.  Defendant  failed  to 
perform,  and  plaintiff  sued,  praying  for  spe- 
cific performance  by  defendant,  for  an  in- 
junction restraining  him  from  carrying  away 
the  ore  and  from  conveying  the  mine  to  any 
one  except  plaintiff,  and  for  general  relief. 
Defendant  answered,  admitting  the  allegations 
in  the  complaint,  and  praying  that  plaintiff 
might  have  judgment.  Held,  that  a  decree 
directing  specific  performance  by  defendant, 
enjoining  him  from  selling  the  mine  to  any 
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one  otber  thw  plaintiff,  and  from  digging 
the  ore,  that  did  not  order  plaintiff  to  per- 
form the  contract  on  his  part,  or  pay  the  con- 
sideration, was  erroneous,  and  granted  relief 
that  vat  not  consistent  with  the  complaint. — 
Ellis  T.  Bademacher,  125  Cal.  556,  58  Pac. 
178. 

[g]  A  judgment  held  not  objectionable,  as 
awarding  more  relief  than  demanded,  in  so 
far  as  it  awarded  process  for  the  eoforcemeot 
of  the  judgment  rendered. — White  v.  Wiae 
(Cal.  App.),  81  Pae.  664. 

[h]  Judgment  beld  not  to  exceed  that  asked 
for  hj  the  pleading,  and  not  to  be  more 
eomprehenaive  than  was  warranted  by  law.— 
QTtj  T.  Cohen  (CaL  App.),  84  Pac.  444. 

I  172.   Prarw  for  Ctaieral  Belief. 

[a]  Where  defendant  answers,  court  may, 
under  general  prayer,  grant  any  relief  eon- 
siatent  with  ease  mAde  by  complaint  or  em- 
braced within  iunei  made  by  answer. — Cum- 
mings  V.  Cummings,  75  Cal.  441,  17  Pac.  442. 

[b]  Under  prayer  for  general  relief,  plaintiff 
is  entitled  to  any  relief  consistent  with  plead- 
ings.—Bank  of  Napa  T.  Oodfrey,  77  Cal.  616, 
20  Pae.  142. 

F(n  Adthoutibb  nunc  Othu  Staus: 

See  30  Cent.  Big.,  cols.  628-632,  441, 
442. 

{  173.  —  Amount  Demanded. 

[a]  Judgment  exceeding  amount  prayed  for 
is  erroneous. — Doane  t.  Houghton,  75  Cal. 
360,   17   Pac.  426. 

[b]  Under  section  580,  Code  of  Civil  Pro- 
cedure, when  there  is  no  answer,  court  can- 
not grant  plaintiff  relief  in  excess  of  that  de- 
manded in  complaint. — Foley  v.  Foley,  120 
Cal.  43,  65  Am.  Bt.  Bep.  147,  52  Pac.  122. 

[e]  Judgment  cannot  exceed  amount  de- 
manded in  complaint. — De  Leonis  t.  Etchpare, 
120  Cal.  412,  52  Pac.  718. 

[d]  Where  the  damages  to  certain  lumber, 
for  breach  of  contract,  were  specially  alleged 
as  being  a  certain  sum  per  foot,  it  was  error 
to  award  an  amount  exceeding  that  sum, 
though  they  were  by  the  general  ad  damnum 
clause  laid  as  amounting  to  a  Inmp  sum, 
which  exceeded  the  snm  awarded. — Kerry 
Pacific  Marine  Co.,  121  CaL  664,  66  Am.  St. 
Bep.  65,  54  Pae.  89. 

[e]  A  judgment  for  attorneys'  fees  in  ex- 
cess of  the  sum  claimed  in  the  complaint  can- 
not be  sustained. — Skym  v.  Weske  Consoli- 
dated Co.  (Cal.),  47  Pac.  116. 

[f]  A  judgment  held  not  objectionable  as 
for  a  greater  amount  than  that  prayed.— 
Pacific  Paving  Co.  t.  Yizelieh,  1  Cal.  App. 
281,  82  Pac.  82. 

Fob  Authobitibs  noH  Otbbb  States  : 

See  30  Cent.  Dig.,  eols.  632-636,  9S  443, 
444. 


;  174.  Conformity  to  Vcvdlet   ud  ItiA- 
IngB — In  QeneraL 

[a]  Decree  of  court  must  conform  to  verdict 
Boas  v.  Austin,  2  CaL  183. 

[b]  Judgment  must  be  based  on  veidiet 
which  is  complete  and  certain. — Stewart  t. 
Taylor,  68  CaL  7,  8  Pae.  605. 

[c]  Where  there  were  two  defendants,  ud 

they  sought  no  affirmative  relief,  a  verdict 
for  "the  defendant"  supports  a  judgment 
that  plaintiffs  take  nothing,  and  that  defend- 
ants (naming  them)  recover  of  plaintiffs  that 
coBts. — Butler  v.  Estrella  Baiain  Tinejrud 
Co.,  124  Cal.  239,  S6  Pae.  1040. 

Fob  Authobities  tboh  Othbb  States: 

See  30  Cent.  Dig.,  eols.  637-651,  Si  ^ 
454. 


g  176.   Special  yerdiet  and  Flndlngi. 

[a]  Findings  must  be  sufficient  to  support 
judgment  and  contain  nothing  inconsitteot 
with  it. — Himmelman  T.  Henry,  84  CaL  106, 
23  Pac.  1098. 

[b]  Judgment  will  not  be  modified  to  cob- 
f  orm  to  special  verdict  when  verdict  does  not 
conform  to  complaint  and  judgment  doei.— 
Knllman  t.  Oreenbamn,  84  CaL  99,  24  Pat. 
49. 

[c]  A  judgment  that  ' '  plaintiff  has  no  rigfat 
whatever  in  or  to  the  possession  of  the  strip 
of  land"  is  inconsistent  with  the  finding  that 
plaintiff  is  the  owner  of  the  land,  subject  onlj 
to  a  right  of  way  granted  to  intervener.— 
Bobinson  v.  Crescent  City  Mill  ete.  Co,  91 
Cal.  316,  28  Pac.  950. 

[d]  Judgment  must  be  supported  by  ini- 
inga  of  fact. — Perry  v.  Quaekenbash,  105  CiL 
299,  38  Pac.  740. 

[e]  An  administrator  ie  not  anthorized  t9 
make  a  reservation  in  his  deed  wMeh  will 
operate  to  create  any  new  interest  in  tlte 
land  in  favor  of  the  plaintiff;  but  be  may- 
pursuant  to  an  order  of  court,  note  exiatisg 
rights  of  the  plaintiff,  and  except  them  froa 
the  operation  of  the  conveyance  of  the  in- 
terest of  the  decedent,  and  in  such  case  tbe 
purchaser  would  take  with  notice  o£ 
rights.  A  finding  that  the  administrator ) 
deed  was  "duly  executed  pursuant  to  an  or 
der  of  the  superior  court"  is  ambiguous,  tnd 
insufficient  to  show  that  the  exception  of 
plaintiff's  rights  was  authorised. — Blanlea* 
ship  V.  Whaley,  124  CaL  300,  57  Pac  79. 

[f  ]  Judgment  supersedes  conclosions  of  Uv 
stated  in  court's  decision,  and  is  proper,  if 
sufficiently  warranted  by  the  findings.— Bob- 
erta  v.  HaU,  147  CaL  434,  82  Pae.  66. 

[g]  In  an  action  for  digging  up  water  mBix 
connecting  plaintiff's  premises  with  tSJ 
water  supply,  judgment  held  supported  ^ 
finaiugs  — Boberts  T.  Hall,  147  CaL  434,  8S 
Pac.  tiO. 
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[h}  Where  the  eonrt  found  defendant  abso- 
lately  entitled  to  certain  of  the  waters  of  a 
ditch  by  adverse  posseasion,  it  was  error 
for  the  court  ■  to  decree  the  nse  of  such 
waters  only  subject  to  a  condition  requiring 
notice  to  plaintiff.— Wutchumna  Water  Co. 
T.  Bagle  (Cal.  Sup.),  84  Pac  162. 

{  176.   Jcdnt  01  S«v«ra]  Jndgmfliit. 

[a]  In  an  action  to  qniet  title  to  the  waten 
of  a  creek  and  enjoin  the  diTersion  of  the 
same,  defendants  made  common  answer,  deny- 
ing that  plaintiff  had  any  right  to  certain  of 
the  water,  which  belonged  to  defendants,  and 
which  one  of  their  number  had  diverted,  and 
disclaiming  any  right,  except  to  the  water 
owned  by  the  said  defendant.  The  court 
fonnd  that  defendants  claimed  an  interest  in 
the  water  adverse  to  plaintiff,  and  that  the 
said  defendant,  in  pursuance  thereof,  and  for 
the  several  benefit  of  himself  and  Us  eo^- 
fendantB,  entered  on  the  water,  and  diverted 
a  portion  belonging  to  plaintiff.  Held,  that 
a  joint  judgment  for  damages  was  proper 
against  each  defendant .  making  the  said  an- 
swer, even  though  the  ditch  might  not  then 
have  been  extended  to  his  land. — Hnlsman 
T.  Todd,  96  Cal.  288,  31  Pac  39. 

[b]  A  verdict  gainst    both  defeadaots, 

though  unsupported  as  to  one,  held  not  to  au- 
thorize the  clerk  to  enter  judgment  against 
the  other  only. — McMahon  v.  Hetch-Hetehy 
etc.  By.  Go.  (CaL  App.},  84  Fae.  860. 

8  177.  — —  PartleB  for  or  Against  Wlwm 
Judgment  may  ba  Kendored. 

[a]  Where  an  action  for  money  Is  brought 
against  three  defendants  alleged  in  the  com- 
plaint to  be  indebted  to  plaintiff,  and  the 
court  finds  that  all  the  allegations  of  the 
complaint  are  true,  a  judgment  against  two 
of  them  only,  on  Bach  findings,  is  erroneous.— 
Boys  V.  Shawhan,  88  Cal.  Ul,  25  Pae.  1063. 

§  178.    Amonnt. 

[a]  The  court  cannot  render  judgment  for 
a  greater  amount  than  the  verdict  found. — 
Alpers  T.  Sehammel,  76  CaL  690,  17  Pae.  708. 

[b]  In  an  action  by  the  vendee  of  land 
against  the  vendor  for  damages  caused  by 
misrepresentations  in  selling  it,  the  court 
found  that  the  value  of  the  land,  without  any 
prospect  of  a  college  or  atreet-car  line  being 
built  as  represented,  was  at  the  time  of  the 
aale  three  thousand  dollars;  that,  if  the  con- 
tract for  building  the  street-car  line  had 
been  let  as  represented,  the  market  value  of 
the  land  would  have  been  alz  thousand  dol- 
lars; that,  with  a  good  prospect  that  both  the 
college  and  street-car  line  would  be  built,  the 
land  would  have  been  worth  eight  thousand 
dollars,  which  waa  the  sum  the  vendee  paid 
for  it;  that  aa  it  was,  with  the  prospect  of 
the  building  of  the  college  then  existing,  the 
value  was  five  thousand  dollara.  Held,  that 
a  judgment  for  three  thousand  dollars,  baaed 
on  the  third  and  fourth  branohei  of  the  find:- 


ing,  was  not  inconsistent  with  the  finding  at 
a  whole,  and  would  be  sustained. — ^Harvey 
Hadley,  87  Cal.  557,  26  Pac.  792. 

{e^  In  an  action  for  architect's  services, 
,  aintiff  held  not  entitled  to  judgment  for  a 
certain  percentage  of  the  cost  of  the  building 
actually  erected,  less  his  earnings  and  esti- 
mated expenses.— Fitzhugh  v.  Mason  (Cal. 
App.),  83  Pae.  282. 

I  179.   Medium  of  Payment,  Gold  Coin. 

[a]  Where  there  Is  no  allegation  in  the  com- 
plaint that  there  waa  an  agreement  to  pay 

m  gold  coin,  the  court  cannot  render  a  judg- 
ment payable  in  gold  coin,  even  if  the  ver- 
dict of  the  jury  is  for  gold  coin.  The  verdict 
cannot  go  beyond  the  issues. — Watson  t.  San 
Francisco  etc.  B.  Co.,  50  Cal.  S23. 

[b]  If  the  jury  assess  the  damages  for  the 
plaintiff  in  gold  coin,  the  court  ahould  disre- 
gard so  much  of  the  verdict  as  relates  to  coin, 
and  enter  a  judgment  which  does  not  specify 
any  particular  kind  of  money.— Chamberlin 
V.  Vance,  51  Cal.  75. 

[c]  In  an  action  to  recover  for  personal  in- 
juries, the  words,  "payable  in  United  States 
gold  coin,"  in  the  verdict,  rejected  as  sur- 

gluaage. — ^Patochi  Central  Pac.  B.  Co.,  52 
aL  90. 


ABBEST  OF  JUDGMENT. 
8  180.  Grounds,  In  OeneraL 

[a]  Court  cannot  stay  a  judgment  by  rea- 
son of  anything  that  could  have  been  con- 
sidered before  it  was  entered. — Barnhart  T. 
Edwards,  57  Pac  1004. 

Fob  Adtbobities  tbom  Other  States: 

See  30  Cent.  Dig.,  cola  654-663,  SS  457- 
467. 


S  181.  Objeettona  to  Jtey. 

[a]  Objection  to  the  competent  of  a  juror, 
first  made  after  verdict,  is  not  available  on 
motion  in  arrest  of  judgment. — ^People  v. 
Samsels,  66  Cel.  90,  4  Pac  1061. 

Fob  AirrHOBiTiBS  raoM  Otheb  States: 

See  30  Cent.  Dig.,  cola.  676-678,  tS  481- 
483. 


S  182.  Objections  to  Findings. 

[a]  Where  the  findings  follow  the  Issues 
raised  upon  the  complaint,  as  a  demurrer  will 
not  lie  to  the  one,  so  judgment  cannot  be 
arrested  upon  the  other. — Millard  v.  Hatha- 
way, 27  CaL  119. 

Fob  Authobities  fboh  Otheb  States: 

Bee  30  Cent.  Dig.,  cols.  678-681,  8S  484- 
487, 
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Vn.  BNTRT,  SBOOBD  AND  DOOKETINa. 

STATUTORY  PROVISIONS,  |  183. 

ENTRY  A3  UINISTERIAL  ACT,  |  184. 

NECESSITY  FOB  ENTRY,  |  185. 

BIGHT  OF  CLERK  TO  BEQUIRE  PAYMENT  OF 

FEE  BEFORE  ENTBY,  |  186. 
COMPELLING  ENTRY,  |  187. 
CERTIFICATE  OF  ENTRY,  |  18B. 
PLACE  OP  ENTRY— MI SUTE-BOOK,  t  X8». 
AUTHORITY  TO  ENTER,  |  190. 

  EFFECT  OF  APPEAL,  |  191. 

TIME  FOR  ENTRY  IN  GENERAL.  |  193. 

  AFTER  DEATH  OF  JUDGMENT  DEBTOR, 

I  193. 

  TIME    WHICH    MUST    ELAPSE  BEFORE 

ENTRY,  i  194. 
—  TIME  WITHIN  WHICH  ENTRY  MUST  BE 

MADE  UNDEB  CODE  PROVISIONS,  S  195. 
 ENTRY     APTER    EXPIRATION  OP 

JUDGE'S  TERM  OF  OFFICE.  |  196. 

  ENTRY  IN  VACATION.  {  197. 

WHO    MAY  REQUIRE   SNTBT— 8TRANGEB  TO 

SUIT.  I  198. 
ENTRY  XUNG  PRO  TUNC.  |  199. 
.          FAILURE     TO     ENTER    JUDGMENT  AT 

TIME  OF  RENDITION,  |  200. 
  DEATH  OF  PARTY  BEFORE  FINAL  JUDG- 
MENT   OB    BEFORE    ENTBY  THEBEOF, 

I  201. 

  >VHO  MAY  REgniRE,  |  202. 

APPLICATION     OR     MOTION      AND  NOTICE 

THEREOF.  I  208. 
  JUDGMENT  ON  BEPOBT  OF  BEFEBEB.  | 

204. 

JUDOMENT-BOLL  OB  BECORD,  |  SOS. 

  MATTEBS  TO  BE  SHOWN  IN  OENEBAL. 

I  206. 

  NECESSITY  AND  SUFFICIENCY  OF  RE- 
CITAL OF  JURISDICTIONAL  FACTS,  | 
807.  ■ 

  MATTERS  AND  PAPERS  FORMING  PART 

OF  ROLL,  I  208. 

  SIGNATURE    AND    AUTHENTICATION,  | 

209. 

JUDGMENT-BOOK  OR  DOCKET  AND  ENTRIES 

THEREIN,  S  210. 
DEFECTS  AND  OBJECTIONS,  |  211. 

  DESIGNATION  OF  AMOUNT,  |  212. 

EFFECT  OF  ENTRY  AND  RECORD,  |  218. 

  CONFLICT  IN  RECORD,  |  214. 

EFFECT  OF  FAILURE  TO  ENTER,  |  21S. 

§  183.  Statatory  ProviBlons. 

[a]  ProviBion  requiring  clerk  to  enter  judg- 
ment on  verdict  within  twenty-four  hours  is 
directory.— First  Nat.  Bank  v.  Wolff,  79  Cal. 
73,  21  Pac.  546. 

[b]  Section  632,  requiring  judge  to  file  de- 
cision  within  thirty  days  after  submission  of 
cauae,  is  directory  merely, — McLennan  v. 
Bank  of  California,  87  Cal.  571,  25  Pac.  760. 

[c]  Service  of  notice  upoo  clerk  that  re- 
porter's fees  have  not  been  paid  stays  entry 
of  judgment  unless  eonrt  otherwise  orders. 
Amenilment  of  18S5  to  section  274,  Code  of 
Civil  Proccdurp.  was  void. — Taylor  T.  McCon- 
igle,  120  Cal.  128,  52  Pac.  159. 


Fob  Authobitiks  roii  Othsb  Statbs; 

See  30  Cent  Dig.,  eoli.  698-694^  ||  SM- 


S  184.   Entnr  as  Ulnisterlal  Act. 

[a]  Act  of  clerk  In  entering  judgment  u  t 
mere  ministerial  act. — McMiUsn  v.  Bidharda, 
12  Cal.  467;  Leese  v.  Clark,  28  Cal.  26;  Gen- 
ells  V.  Belyea,  32  CaL  159;  Sacramento 
County     Central  etc.  B.  B.,  61  CaL  255. 

§  185.  Necassity  for  Entry. 

[a]  Action  will  not  be  dismissed  where  psrtj 
entitled  to  judgment  orally  requested  tlw 
clerk  to  enter  judgment,  and  paid  him  the  fee 
for  so  doing;  and  it  is  immaterial  that  tbe 
clerk  kept  a  book  in  which  demands  for  en- 
try of  judgment  were  requested  to  be  made 
in  writing,  the  book  not  being  required  hj 
law,  and  the  clerk  having  promised  to  ester 
the  judgment. — Gardner  t.  Tatum,  77  CaL 
458,  19  Pac.  879. 

[b]  In  an  action  for  divorce  where  the  jniy 
returned  a  special  verdict  that  the  parties 
were  not  married,  and  the  court  thereupon 
ordered  judgment  for  defendant,  the  failure 
of  tbe  clerk  to  enter  it  in  the  minute -ttook 
of  the  court,  and  tbe  fact  that  the  trial  judge 
was  re-elected  before  it  was  so  entered,  doea 
not  affect  the  validity  of  the  judgment.— Hdt 
T.  Holt,  107  Cal.  258,  40  Pac.  390. 


§  186.  Bight  of  Clerk  to  Beanlie  PaynMBt  tt 
Fee  Before  Entry. 

[a]  Clerk  need  not  enter  judgment  until  1ii> 
fee  is  paid. — ^Page  t.  Superior  Court,  76  CiL 
875,  18  Pae.  385. 

§  187.   OompeUlng  Entry. 

[a]  tHrection  to  enter  judgment  in  jndg- 
ment-book  is  mandatory  and  clerk  may  be 
compelled  on  motion  to  enter  it, — Page  t. 
Superior  Court,  76  Cal.  374,  18  Pac.  385. 

§  188.   Certificate  of  Entry. 

[a]  A  certificate  by  the  clerk  of  the  eonrt 
that  no  judgment  has  ever  been  entered,  it 
tached  to  a  transcript  on  appeal  served  ob 
plaintiff,  did  not  affect  her  with  notice  tbat 
a  judgment  in  her  favor  had  not  been  en- 
tered.—MarahaU  T.  Taylor,  97  Cal.  4S2,  S3 
Pae.  515. 

[b]  If  such  certificate  were  evidence  of 
notice,  under  any  circumstance,  defendant 
could  not  use  it  for  such  purpose  when  he 
stated  in  his  bill  of  exceptions  that,  immedi- 
ately after  the  rendition  of  the  verdict, 
"judgment  was  rendered  and  entered  .in  said 
ease  in  accordance  with  said  verdict,"  and  1m 
also  stated  in  his  notice  of  appeal  that  the 
appeal  was  from  the  judgment  entered  in 
favor  of  plaintiff. — Marshall  v,  Taylor,  9T 
Cal.  422,  32  Pac.  S15. 
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(  189.   Place  of  Entry— Minnte-book. 

[a]  Decree  of  distribution  is  not  "entered*' 
until  it  is  entered  at  length  in  minute-book 
of  court.— Pearson's  EsUte,  119  CaL  28.  SO 
Pac.  929. 

S  190.  Airtlioiit7  to  Bnter. 

[a]  Jud^ent  entered  by  a  ministerial  offl* 
cer,  as  the  clerk,  without  authority  of  law,  is 
void. — Stearns  v.  Aguirre,  7  Cal.  443. 

Si]  A  judgment  entered  by  a  clerk  of  court 
0  had  no  authority  to  enter  the  same  is 
void.- Lacoate  T,  Eastland,  117  Cal.  673,  49 
Pac.  1046. 

Fob  Authorities  rsoH  Otbeb  States: 

See  30  Cent.  Dig.,  cols.  692-694,  8S  604- 
511. 


§  191. 


Effect  of  Aj^al* 


[a]  Where  findings  and  an  order  for  judg- 
ment are  filed,  but  the  judgment  is  not  for- 
mally entered,  an  affirmance  on  appeal  does 
not  devest  the  trial  court  of  jurisdiction  to 
afterward  enter  it,  since  an  appeal  before 
formal  entry  ia  premature  and  unauthDri7ed, 
under  Code  of  Civil  Procedure,  section  939, 
providing  that  an  appeal  from  a  final  judg- 
ment may  be  taken  within  one  year  after 
entry  thereof.— Brady  T.  Burke,  90  CaL  1,  27 
Pac.  52. 


§  192.  Time  for  Entry  In  OeneraL 

[a]  Findings  should  be  signed  and  filed  be- 
fore entry  of  judgment. — Myers  t,  McDon- 
ald, 68  Cal.  164,  8  Pac.  809. 

[b]  Entry  of  judgment  .is  ministerial  act 
and  may  be  made  by  clerk  at  any  time.— 
Cook,  In  re,  77  CaL  226,  17  Pae.  923,  19  Pae. 
431. 

[e]  It  is  duty  of  clerk  to  enter  judgment 
immediately  after  its  rendition. — Cutting  F. 
P.  Co.  T.  Canty,  141  Cal.  698,  76  Pac.  664. 

Foe  AiTTHoninzs  nou  Other  States: 

49  L.  B.  A.  224,  note.   See,  also,  30  Cent 
Dig.,  eolB.  605-704,  SS  512-524. 


I  193.   After    DsftCh    of  Judgment 

Debtor. 

[a]  Where  a  defendant  dies  while  a  suit  Is 
continued  under  advisement,  the  plaintiff  may 
enter  his  judgment  as  of  the  former  term,  or 
of  the  term  after  the  death,  at  his  option, 
without  noticing  the  death,  and  revive  be- 
fore execution. — ^Page's  Estate,  50  Cal.  40. 

[b]  If  the  court  renders  judgment  during  the 
lifetime  of  the  plaintiff,  the  clerk  may  per- 
form the  ministerial  act  of  entering  and  re- 
cording it  after  his  death.  It  is  error  for 
the  court,  after  the  judgment  Is  recorded,  to 
order  it  amended  so  as  to  make  it  appear 
te  be  entered  none  vn  tone  as  of  the  ^y  it 
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vided  1>y  Code  of  ClvU  Procedure,  Beetion 
581,  providing  that  an  action  may  be  d^ 
missed  where,  after  verdict,  the  suecessful 
party  neglects  to  demand  entry  of  judgment 
thereon  for  more  than  six  months,  was  prop- 
erly denied,  the  provisions  of  such  section  not 
being  mandatory. — Marshall  v.  Taylor,  97  Cal. 
422,  32  Pac.  515,  following  Boseathal  t.  Me- 
Mann,  93  Cal.  505,  29  Pae.  121. 

[f]  Even  if  such  statate  were  mandatory, 
such  motion  could  not  be  sustained,  since 
there  was  no  "neglect"  on  the  part  of  plain- 
tiff, she  having  a  right  to  assume  that  the 
clerk  would  perform  his  duty  as  required  by 
Code  of  Civil  Procedure,  section  664,  pro- 
viding that  Judgment  must  be  entered  by  the 
clerk  in  conformity  with  the  verdict  within 
twenty-fonr  hours  thereafter,  unleM  tfae  court 
order  the  case  reserved  for  argument  or 
further  consideration,  or  grant  a  stay  of 
proeeedingB.— Marshall  Taylor,  97  CaL  422, 
32  Pae.  S15. 

[g]  Code  of  Civil  Procedure,  netion  664, 
providing  that  in  jury  trials  the  clerk  ehall 
enter  judgment  on  the  verdict  within  twenty- 
four  hours  of  return  thereof,  unless  it  is  set 
aside  by  the  court,  does  not  apply  to  a  suit 
to  enjoin  the  diversion  of  water  and  for  dam- 
ages therefor,  in  which  there  are  questions 
of  purely  equitable  cognizance,  even  though 
the  case  is  submitted  to  a  jury. — Churchill  v. 
Louie,  135  Cal.  60S,  67  Pae.  1052. 

[h]  The  statute  is  merely  directory,  and 
judgment  may  be  entered  after  the  expiration 
of  twenty-four  hours  from  the  return  of  the 
verdict.— Churehill  t.  Louie,  135  CaL  608,  67 
Pac.  1052. 

[i]  Code  of  Civil  Procedure,  section  581, 

provides  that  an  action  may  be  dismissed,  or 
judgment  of  nonsnit  entered,  "when,  after 
verdict  or  final  submission,  the  party  entitled 
to  judgment  neglects  to  demand  and  have 
the  same  entered  for  more  than  six  months." 
Held,  that  where  defendant,  on  receiving  a 
verdict,  prepared  a  draft  of  judgment,  and  re- 
quested the  clerk  to  make  the  entry,  the  ver- 
dict should  not  be  dismissed,  though  the 
clerk  neglected  for  more  than  six  months  to 
enter  the  same. — Jones  t.  Chalfant,  31  Pae. 
257. 

[j]  A  motion  to  dismiss  an  action  tried  to 
the  court,  on  the  ground  that  plaintiff  has 
neglected  to  have  judgment  entered  for  mors 
than  six  months  after  decision,  is  not  author* 
ized  by  Code  of  Civil  Procedure,  section  581, 
where  neither  party  is  entitled  to  judgment 
at  the  time,  because  written  findings  have 
not  been  prepared  and  approved  by  the  judge, 
or  waived  by  the  parties. — ^Xaihaos  t.  Mor- 
gan, 45  Pac.  255. 

§  196.  Entry  After  Expiration  of 

Judge's  Xeim  of  OfflM. 

[a]  Proper  course,  when  trial  judge's  term 
of  office  expires  between  time  of  entering 
order  for  judgment  and  of  filing  the  findings, 
is  to  enter  judgment  in  accordance  with  the 
order,  and  then  to  have  the  same  set  aside 


and  Taeated  for  want  of  findings,  either  by  a 
motion  to  that  effeet  or  by  a  motion  for  a 
new  trial— Mace  t.  O'Eeilley,  70  CaL  231, 11 
Pac.  721. 

[b]  A  judgment  does  not  become  effeetir* 
until  filed  with  the  clerk,  and  is  of  no  effeet 
if  filed  after  the  expiration  of  the  judge '■ 
term,  no  matter  when  prepared  and  signed^— 
Broder     ConUin,  98  60.  360,  88  Pae.  81L 

§  197.   Entrr  in  VaeaUoa. 

[a]  Judgment  may  be  entered  and  exeeutioi 

issued  during  vacation.  Practice  Act,  sees. 
144  209.— City  of  Maryaville  Bnehanaii,3 

Cal.  212. 

[b]  Entry  of  judgment  at  a  time  when  there 
is  no  legal  term  of  court  is  error.— Coffinben; 
T.  Horrill,  5  Cal.  493. 

[c]  Judgment  entered  in  vacation  Is  void.— 
Peabody  v.  Phelps,  7  Cal.  50,  53. 

[d]  No  trial  can  be  had  or  judgment  entered 
except  in  term  time. — Wicks  t.  Ludwig,  9  CaL 

[e]  Where  a  case  is  appealed  from  the  dis- 
trict court  to  the  supreme  court,  and  the  su- 
preme court  reverses  the  judgment  of  the 
district  court,  and  directs  the  entry  of  a  fiaal 
judgment,  soch  judgment  can  be  entered  b7 
the  clerk  of  the  district  eourt  in  vacation.— 
McMillan  v.  Bichards,  12  Cal.  467. 

[f]  In  an  action  tried  by  the  court  withont 
a  jury  judgment  may  be  entered  by  the  clerk 
in  vacation  upon  the  filing  by  the  judge  of 
Us  findings  and  decision. — ^People  v.  Joui, 
20  jCal.  50. 

[g]  When  a  ease  is  submitted  in  term  ths 
judgment  may  be  filed  in  vaeation. — Ogbors 
T.  Connor,  46  CaL  346,  18  Am.  Bep.  213. 

g  198.  Wlio  may  Beanite  Bntry^-Straiiger  to 

Suit. 

[a]  After  rendition  of  judgment  it  is  da^ 
of  clerk  to  enter  it,  and  it  may  be  entered  at 
request  of  person  not  party  to  suit — Cook,  Ii 
re,  77  Cal.  230,  17  Pae.  923,  19  Pae.  431; 
Cook's  EsUte,  83  CaL  418,  23  Pae.  39& 

Fn  AcTHOBims  noM  Oram  Statu: 
See  30  Cent.  Pig.,  eoL  69^  $  510. 

I  199.  BDtir  TShmc  Pro  TnnB. 

[a]  Cases  in  which  judgment  or  orHvr  may 
be  entered  to  take  effect  nunc  pro  tune  as  n 
date  when  it  was  actually  made  or  should 
have  been  made  stated. — Skerett,  In  re,  80 

Cal.  64,  22  Pac.  85. 

[b]  An  interlocutory  decree,  reciting  that 
it  was  made  by  agreement  of  parties,  and  ths 
report  of  a  referee,  not  filed  unto  April  21st, 
were,  br  order  of  court,  filed  nunc  pro  tunc 
as  of  March  13th  and  March  ?Oth,  their  re- 
spective dates.   Held,  that  sack  proeeedinfs 
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wen  valid,  in  the  abeenee  of  fraud. — ^Biehard- 
■on  T.  Loape,  80  Cal.  490,  B2  Pae.  827. 

[c]  Authority  of  court  to  order  its  jadg* 
ment  to  be  entered  nunc  pro  tune  is  inherent 
in  the  court,  and  ia  to  be  exereieed  for  the 
pnrpose  of  doing  justice  between  the  parties, 
and  will  always  be  exercised  when  it  is  appar- 
ent that  the  delay  in  rendering  the  judgment, 
and  failure  to  enter  it  after  its  rendition, 
is  the  result  of  some  act  or  delay  of  the  court, 
and  is  not  owing  to  any  fault  of  the  party 
making  the  application.— Fox  v.  Hale  &.  Nor- 
CToss  SUveT  3£in.  Co.,  108  Cal.  478,  41  Pac. 
328. 

[d]  Court  may  direct  that  findlnga  of  fact 
and  conclnaionB  of  law  be  filed  as  of  date 
anterior  to  death  of  party  against  whom  judg- 
ment is  thereby  ordered,  bat  only  for  purpose 
of  doing  justice. — De  Leonia  t.  Walsh,  140 
Cal.  178,  73  Pae.  813. 

[e]  Object  of  entering  judgments,  decreea 
nunc  pro  tunc  is  to  supply  matters  of  evi- 

dence  and  to  correct  clerical  misprisions,  but 
not  to  correct  judicial  errors.— Potter's  Es- 
tate, 141  Cal.  426,  75  Pac  850. 

[f]  Court  cannot  by  nunc  pro  tunc  order 
enter  judgment  which  originally  it  never  con- 
templated entering,  though,  at  time,  it  might 
have  caused  it  to  be  entered. — Potter's  Es- 
tate, 141  CaL  427,  75  Pae.  850. 

Fob  AtrraoBiTOS  isou  Othkb  Statxs: 

Nunc  pro  tone  entry  of  judgments:  4 
Am.  St.  Rep.  828,  note;  20  L.  R.  A.  143, 
note.  See.  also,  30  Cent.  Dig.,  eola. 
704-722,  SS  525-541. 


§  200.    Failnre  to  Enter  Judgment  at 

Time  of  Rendition. 

[a]  Where  the  court  has  actually  rendered 
a  judgment,  but  it  has  not  been  entered  on 
the  record,  through  neglect  of  the  clerk,  an 
order  may  be  made  that  it  be  entered  nunc 
pro  tunc,  though  the  six  months  allowed  for 
entering  judgment  have  elapsed. — ^Marshall 

Taylor,  97  Cal.  422,  32  Pac.  515. 

[b]  Where  clerk  delays  entry  for  long  time, 
court  should  order  judgment  entered  nunc  pro 
tunc  as  of  date  of  rendition  or  next  dav. — 
Cutting  F.  P.  Co.  V.  Canty,  141  Cal.  698,  699, 
75  Pae.  564. 

$  201.    Death  of  Party  Before  Final 

Judgment  or  Before  Entry  Thereof. 

[a]  Decree  may  be  entered  nunc  pro  tone 
after  death  of  plaintiff.— Cook's  Estate,  83 
CaL  417,  418,  28  Pae.  392. 

[b]  Where  a  defen^nt  had  died  after  a 
cause  has  been  tried  and  finally  submitted 
to  the  court  for  its  judgment,  and  before 
the  filing  of  findings  and  entry  of  a  decree, 
the  court  has  power  to  order  its  findings  to 
be  filed  nunc  pro  tunc,  and  its  judgment 
thereon  to  be  entered  nunc  pro  tunc,  as  of 
a  date  prior  to  tbe  death  of  the  defendant. — 
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pnblication,  as  required  by  enbdivision  8  of 
that  aection,  being  in  the  judgment -roll,  the 
court  had  no  jurisdiction,  and  the  judgment 
wae  invalid.— Weeks  v.  Garibaldi  South  Gold 
Mio.  Co.,  73  CaL  509,  15  Pac.  302. 

§  207.   Necessity  and  Sufflclency  of  B«- 

dtal  of  Jnrlsdietional  Facts. 

[a]  When  record  shows,  in  general  terms, 
the  appearance  of  parties,  the  appearance  will 
be  confined  to  those  parties  served  with 
process. — Chester  v.  Miller,  13  Cal.  538. 

[b]  Nothing  ia  presumed  in  favor  of  the 

judgments  of  courts  of  limited  jurisdiction; 
but  the  record  of  its  proceedings  must  show 
on  its  face  that  the  court  rendering  the  judg- 
ment had  jurisdiction  of  tiie  person  of  the 
defendant  and  the  subject  matter  of  the  suit. 
Lowe  T.  Alexander,  15  Cal.  206. 

[c]  Mere  absence  from  roll  of  return  show- 
ing service  cannot  invalidate  judgment  which 
recites  that  process  was  duly  served. — People 
▼.  Harrison,  84  Cal.  609,  24  Pac.  311. 

[d]  Where,  in  an  action  on  a  judgment  ren- 
dered in  proceedings  supplementary  to  execu- 
tion, the  judgment-roll  offered  in  evidence 
shows  that  the  action  was  commenced  against 
a  corporation;  that  defendant  was  required, 
in  such  proceedings,  to  appear  before  a  ref- 
eree, and  answer  concerning  property  in  hia 
possession  belonging  to  the  corporation,  which 
defendant  did;  that  the  referee  found  that  be 
was  indebted  to  the  corporation  in  a  certain 
sum;  and  that  the  court  confirmed  the  report, 
and  adjudged  that  the  money  be  paid  to 
plaintiff — it  does  not  appear  on  the  face  of 
the  roll  that  the  eourt  did  not  have  jurisdiO' 
tion  to  make  the  order  constituting  the  jn^ 
ment  sued  on,  as  against  a  motion  for  a  uon< 
suit.— Bronzan  v.  Drobaz,  03  Cal.  647,  20  Pa«. 
254. 

[e]  A  recital  in  a  judgment  that  defendant 
has  been  regularly  served  with  process,  as  re- 
quired by  Taw,  18  not  rebutted,  where  the 
judgment- roll  merely  contains  the  original 
summons,  with  the  return  of  the  sheriff  that 
he  was  unable  to  find  defendant,  and  the  affi- 
davit of  nublication,  which  does  not  show 
that  an  alias  was  not  issued  prior  to  the  pub- 
lication,- Peofde  v.  Davia,  143  Cal.  673,  77 
Pac.  651. 

[f]  Whether  a  judgment  ia  void  on  its  face 
is  to  be  determined  by  an  inspection  of  the 
,1udgment-roIl. — ^Parsons  t.  Weis,  144  Cal.  410, 
77  Pac.  1007. 

§  208.    Matters  and  Papers  Forming 

Part  of  BoIL 

[a]  Where  a  map  or  other  paper  is  referred 
to  in  a  judgment  as  a  material  part  of  it, 
it  should  be  identified  by  the  judgment  and 
made  a  part  of  it,  and  not  referred  to  as 
a  paper  recorded  elsewhere. — Emeric  v.  Al- 
varado,  64  Cal.  529,  2  Pac.  418. 

.[b]  Notice  of  intention  to  move  for  new 
trial  is  not  part  of  judgment-roll. — Girdner  v. 
Beswick,  60  Cal.  115,  10  Pac  278. 


[c}  Supplemental  pleading  jUed  with  clerk 
without  leave  of  court  ia  no  part  of  jndg- 
men  t-roll.— Wood  v.  Bruah,  72  CaL  223,  226,  U 
Pac.  627. 

[d]  Notice  of  motion  for  new  trial  and  evi- 
dence of  its  filing  and  service  are  no  part 
of  judgment -roll. — Heine  v.  Treadwell,  72  CaL 
221,  13  Pae.  503. 

[e]  Where  personal  defanlt  ia  entered,  affi- 
davit or  proof  of  aervice  is  Deceasary  put 
of  indgment-rolL — Barney  v.  Yigoureanx,  "5 
Cal.  378,  17  Pac.  433. 

[f]  Neither  bill  of  particulars  nor  instruc- 
tions are  part  of  judgment-roll. — Paris  v. 
BaynoT,  76  CaL  648,  18  Pae.  788. 

[g]  Formal  stipulation  is  not  part  of  jadg- 
ment-rolL — San  Francisco  8.  U.  v.  Myers,  7t 

Cal.  623,  18  Pac.  686. 

[h]  Docketed  deficiency  judgment  is  not 
expressly  made  part  of  judgment-rolL — Lev- 
iston  V.  Henninger,  77  CaL  463,  19  Pac.  8J1. 

[i]  In  cases  of  default  findings  form  do 
part  of  judgmeut-rolL — Cook,  In  re,  77  CaL 
830,  17  Pac.  023,  10  Pae.  431. 

[j]  Special  verdict  in  eqnity  ease  is  put 
of  judgment-roll. — Goldman  v.  Rogers,  85  CaL 

579,  24  Pac.  782. 

[k]  Order  of  substitution  of  parties  is  part 
of  judgment-rolL — Kittle  V.  Bellcgarde,  86 
Cal.  563,  25  Pac.  55. 

[1]  Judgment-roll  most  contain  affidavit  of 

proof  of  service  of  cross-complaint,  and,  if 
unanswered,  memorandum  of  default. — Wliite 
T.  Patton,  87  CaL  154,  25  Pac.  270;  Winter 
McMillan,  87  CaL  266. 

[m]  Original  complaint  does  not  cease  to 
be  part  of  judgment-roU  when  amendment  ii 
filed.- Sedington  v.  Comwell,  90  CaL  60,  61, 
27  Pae.  40. 

[n]  Notice  of  motion  is  no  part  of  jndg- 
ment-roIL— Preacott  v.  Grady,  91  CaL  519,  27 
Pac.  755. 

[o]  Instructions  are  not  part  of  judgment* 
roIL— Mathews  ▼.  Jones,  92  Cal.  664,  28  Fie. 

597. 

[p]  Minnte  orders  are  not  part  of  judgment- 
rolL— De  Pedrorena  v.  Hotchkias,  05  CaL  63S, 
30  Pac.  787. 

[ql  Order  striking  out  pleadings  is  no  part 
of  judgment-rolL — De  Pedrorena  v.  Hotchkisi, 
95  CaL  638,  30  Pac.  787. 

[r]  Statute  contemplates  that  there  shall  be 
but  one  judgment  and  one  set  of  findings  in 
the  judgment-roll;  judgment  set  aside  is  not 
part  of  roll  on  entry  of  another  judgment  in 
same  case. — Paige  v.  Boeding,  96  Cal.  390,  31 
Pae.  453. 

[s]  Notice  of  intention  to  move  for  new 
trial  is  no  part  of  judgment-roll. — Sve  r. 
MarysvUle  etc.  Co.,  97  Cal.  66,  32  Pac  53a 
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[t]  Demurrer,  striekan  out,  it  part  of  jndff- 
ment-roU. — Davis  Honor  ete.  Co.,  98  CaL 
417,  33  Pae.  270. 

in]  Demorrer  stricken  ont  oonstitntM  part 
jncUnnent-roU. — ^Davis   ▼.   Honor  Laka 
Water  Co.,  98  CaL  417,  83  Pae.  270. 

[t]  The  affidavit  and  order  for  serriee  hy 
publication  under  Code  of  Civil  Procedure, 
section  412,  are  no  part  of  the  judgment-roll, 
and  their  absence  does  not  show  the  jndgment 
invalid.— Peopla  t.  Thonaii  101  CaL  S71,  88 
Pae.  0. 

[w]^  Where  a  judgment  is  rendered  on  pub- 
lication of  summons,  the  affidavit  and  order 
of  publication  are  no  part  of  the  judgment- 
roll,  and  the  judgment  is  not  void  on  its 
face,  wen  where  no  affidavit  or  order  is* 
found  among  the  papers,  and  there  Is  no 
entry  in  the  records  that  either  was  erer 
made.— People  v.  Temple,  108  CaL  447,  87 
Pac.  414. 

[x]  An  order  setting  aside  a  default  and 
jndgment,  and  restoring  an  answer  to  the 
flies,  forme  no  wrt  of  the  judgment-roll. — 
Yon  Schmidt  v.  Von  Schmidt,  104  CaL  547,  3S 
Pac.  361. 

[y]  Instructions,  oral  or  written,  properly 
indorsed  by  judge,  become  part  of  judgment- 
rolL— Cohen  Wallaee,  107  CaL  187,  40  Pae. 
lOL 

§  209.   Bignatore  and  Antbentication. 

[a]  Judge's  failure  to  sign  a  jndgment  doe^ 
not  render  it  void. — California  Southern  E. 
Co.  V.  Southern  Pac.  B.  Co.,  67  Gal.  59,  f 
Pae.  123,  128;  Crim  v.  Eessing,  89  CaL  478,  23 
Am.  St.  Sep.  491,  26  Pac.  1074. 

[b]  A  judgment  rendered  by  one  judge  In 
not  impaired  by  his  failure  to  authenticate 
it,  aod  the  authentication  thereof  after  the 
expiration  of  his  term  of  office  by  another 
judge,  since  the  statute  does  not  ret^uire  a 
judgment  to  be  signed. — Crim  v.  Eessing,  89 
Cal.  478,  S3  AoL  St  Bep.  491,  26  Pae.  1074. 

Ftm  AuTHOBim  raoH  Othxb  States: 

See  80  Cent.  Dig.,  coLl  739-745,  H  554- 
656. 

§  210.  Jndgment-lMwk  or  Doeket  and  Entriea 

Therein. 

[a]  A  proceeding  under  Code  of  Civil  Pro- 
cedure, section  1664,  providing  that  any  per- 
son claiming  to  be  heir  to  a  decedent  may  file 
a  petition  to  the  probate  court,  praying  it  to 
declare  the  rights  of  all  persons  in  the  estate, 
is  not  a  civil  action,  within  section  668,  re- 
quiring that  judgments  shall  be  entered  in 
the  "judgment-book";  and  the  entry  of  a 
decree  in  Buch  a  procetoing  in  the  minute- 
book  of  the  probate  court  is  sufficient.— 
Blythe  T.  Ayres,  110  Cal.  226,  42  Pac.  641; 
BIythe'a  Estate,  In  »,  UO  CaL  229,  42  Pac 
642. 

[b]  Judgment-book  is  part  of  records  of 
eonrt,  and  final  repository  of  determination 
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of  court  Upon  every  cause  which  passes  to 
judgment.--Simmons  v.  ThreshooT,  118  CaL 

101,  60  Pac.  312. 

Fob  Authobitixs  noic  Othbb  States: 

See  30  Cent.  Dig.,  eoUL  750-754,  SS  659, 
560. 


§  211.  Defects  and  Objeettons. 

[a]  Error  of  clerk  in  entering  np  a  judg- 
ment rendered  by  court  in  aeeordanee  with 
the  direction  of  an  appellate  court  does  not 
give  the  judgment  a  different  eifect  from 
what  it  would  have  had  if  entered  correctly. 
Will  v.  Sinkwite,  41  CaL  588. 

[b]  If  record  of  jndgment  is  not  correctly 
made  np,  it  should  be  peifeeted  in  court  where 
jndgment  was  pronounced. — ^Bode  t.  Trimmer, 
82  Cal.  518,  23  Pac  187. 

Fob  AuTHOBirres  noic  Othbb  States: 

See  30  Cent  Dig.,  eola.  756-761,  IS  562- 
566. 


§  212.  —  Designation  of  Amount. 

[a]  Action  of  clerk  in  inserting  in  a  decree 
of  lorecloaure  the  amount  of  costs  as  claimed 
by  plaintiff,  before  the  same  had  been  taxed 
or  ascertained,  is  a  mere  clerical  misprision, 
not  affecting  the  validity  of  the  decree  in 
other  respects,  nor  invalidating  the  order  of 
sale  issued  thereon,  nor  aifecti^  the  validly 
of  the  sale  thereunder. — Janes  t.  Bullard,  107 
Cal.  130,  40  Pac.  108. 

§  213.  Effect  of  Entry  and  Beeord. 

[a]  Where  several  judgments  are  entered  in 
an  action  of  ejectment  against  a  number  of 
defendants,  a  recital  that  the  name  of  a  cer- 
tain defendant  was  stricken  from  a  former 
judgment  on  motion  may  be  contradicted  by 
the  recital  of  another  judgment. — Leese  v. 
Clark,  28  Cal.  26. 

ibl  Judgment-roll,  as  prescribed  by  the 
vii  practice  act,  held  to  constitnte  the 
record  of  a  court  of  superior  jurisdiction : 
and,  because  it  imports  absolute  verity,  it 
cannot  be  collaterally  attacked  by  proof 
aliunde.— Hahn  v.  EeUy,  34  CaL  391,  94  Am. 
Dec  742. 

[c]  Beeord  kept  by  secretary  of  judges  of 
superior  court  is  not  conclusive  evidence  of 

Sroceedings. — ^People  t.  Durrant,  116  Cal.  193, 
8  Pac  75. 

Foe  AuTHOBrrm  nou  Othbb  States: 

See  30  Cent.  Dig.,  eols.  761-769,  SS 
670. 


§  214.   Conflict  In  Beewd. 

[a]  Where  a  judgment  recites  that  the 
cause  was  tried  on  the  papers  and  records  on 
file,  with  statements  made  by  the  parties, 
and  adds,  "There  being  no  evidence,  the  cause 
was  thereupon  submitted,"  ete.,  and  judg- 
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ment  randered  for  plaintiff,  raeb  apparent  is- 
eonsifltenej  does  not  rebut  the  presamption  of 
the  correctness  of  the  judgment,  it  being  as 
snaceptible  of  a  eonBtniction  that  will  sus- 
tain the  jDdgment  as  of  a  construction  that 
will  defeat  It.— Davis  r.  Lezinsky,  93  CaL 
126,  28  Pae.  811. 

{f  21S.  Effect  of  Failnre  to  Enter. 

[a]  Code  of  Civil  Procednre,  section  681, 
subdivision  6,  which  provides  that  an  action 
may  be  dismisfled,  if  after  verdict  or  final 
sabmission,  the  party  entitled  to  judgment 
neglects  to  have  it  entered  for  more  than  six 
months,  does  not  authorize  an  order  dismiss- 
ing  the  case  where  the  court,  after  submiasioa, 
bad  it  under  advisement  for  more  than  six 
months  before  rendering  a  decision,  aince 
until  such  decision  was  rendered  a  party 
could  not  become  liable  for  failure  to  demand 
entry  of  the  judgment,  no  judgment  being  io 
existence.— San  Jose  Banch  Co.  v.  San  Jose 
Land  etc  Co.,  126  Cal.  322,  58  Pae.  824. 

FtM  Adthobities  ROM  Otheb  Btatis: 
See  30  Cent.  Dig.,  coL  780,  }  578. 

Tin.   AHEKDMENT,    OOBBECTION  OB 
MODmOATION. 

SCOPE  OP  BEHZDT  AND  POWER  OT  COURT, 
i  210. 

BTATUTORT  PROTIBIONS.  1  SIT. 
ADTHORriY  OF  COURT  AFTER  T&E  TERSI,  | 

218. 

AUTHORITY  OF  CLERK.  |  219. 
AMEXDMEST  NUNC  PRO  TUNC,  |  220. 
GROUNDS  FOR  MODIFICATION.  |  221. 
NATURE  OF  ERRORS  OR  DEFECTS.  |  22a, 

  JUDICIAL  ERRORS,  |  228. 

  PROVISIONS    OF    JUDGMENT    NOT  CON- 

FORUINO  TO  DECISION,  |  224. 

  CLERICAL  ERRORS,  |  225. 

  PARTIES,  i  226. 

 ADDING  OB  8TRIKIN0  OtTT  HAHE8, 

I  227. 

  PROCESS,  BERTICX  AND  APPEARANCE.  | 

228. 

  PLEADINGS,   f  229. 

  RELIEF  AWARDED,  {  280. 

  PROVISIONS  AS  TO  COSTS,  |  281. 

SOURCE  OF  AUENDUBNT  OR  OORREOTION,  | 

332. 

COBBECTION  ON  COURT'S  OWN    MOTION,  | 

283. 

TIME  FOR  APPLICATION  OR  HOTION.  f  284. 
NOTICE  OF  APPLICATION  OR  MOTION,  |  285. 
AFFIDAVITS  OR  OTHEB  EVIDENCE,  |  288. 
OPERATION  AND  EFFECT,  |  287. 

Powtr  Of  lower  eonrt  te  owdUy  Jndfment  appealsd 

from.  8m  Appeal  isd  Error,  |  620. 
AppeaIsUUt7  of  Tullnci  on  moUoo  to  modify  Jndtf- 

rnont.  8m  AppMl  snd  Brroi,  |  178. 
Amtndmsnt  of  Judgment  la  kctlon  to  enforce  m»- 

eliuilc't  Uen  eUiai.   Sm  Kechanlcs'  Lien*,  I  98. 

S  216.  Scope  of  Bemedjr  and  Power  of  Oomt. 

[a]  ^here  parties  agree  to  modification  of 
decree  pending  appeal,  lower  court  may  make 
it  without  retrial.— Bath  Valdez,  70  Cal. 
355,  11  PaC  724, 


[b]  Bole  in  74  Cal.  353,  allowing  conrt  to  set 
asidia  order  denying  new  trial,  applies  only 
when  order  is  made  irregularly  and  inadvert 
en  tly.— Carpenter  v,  Saperior  Court,  75  GiL 
fi08,  19  Pae.  174. 

[e]  Modes  of  review  are  preeeribed  by  stat- 
ute, and  courts  cannot  snbstitnte  other  modes 

except  where  order  is  irregularly  and  iro- 
providently  made. — Carpenter  v.  Superior 
Court,  75  Cal.  697,  598,  618,  619,  19  Pac  171 

[d]  In  all  eases  where  a  judgment  is  voia- 
able,  but  not  void  on  its  face,  the  error  can 
only  be  corrected  by  an  appeal^  or  by  mo- 
tion to  set  the  judgment  aside  in  the  eonrt 
where  rendered,  wiUiin  six  months  after  the 
rendition  thereof,  and,  if  denied,  by  an  ap- 

Eeal  from  the  order  of  denial. — People 
lodge,  104  Cal.  487,  38  Pae.  203. 

[e]  It  is  the  right  of  a  eonrt  of  general  jor- 
isdictioB  to  amend  or  correct  its  records,  so 
that  they  wilt  speak  the  truth;  and  any  cor- 
rection or  amendment  is  conclusively  pre- 
sumed to  have  been  properly  made  when  such 
record  is  collaterally  drawn  in  question,  or  is 
used  as  evidence,  or  relied  upon  in  support  of 
any  other  proceeding. — Garoutte  v.  Haley,  IM 
Cal.  497,  38  Pac.  194. 

[ef]  Every  court  of  record  hta  inheraDt 
power  to  cause  its  acts  and  proceedings  to 
be  correctly  set  forth  in  its  records;  and 
whenever  it  is  brought  to  the  knowledge  of 
the  court  that  the  record  made  by  the  clerk 
does  not  correctly  show  the  order  or  direction 
which  was  in  fact  made  by  the  eonrt  at  the 
time  it  was  given,  the  court  has  authoritr 
to  amend  its  record  to  correspond  with  tbe 
actual  facts;  though  it  has  no  power  und-r 
the  forms  of  an  amendment  to  correct  a  ju- 
dicial error,  or  to  make  of  record  an  order 
not  in  fact  given. — Kaufman  t.  Shain,  111 
Cal.  16,  52  Am.  St.  Ecp.  139,  43  Pac.  393. 

[f]  Eight  of  court  to  correct  its  records  and 
make  them  comport  with  verity  is  inherent- 
People  T.  Dnrrant/lie  Cal.  103,  48  Pae.  75. 

[g]  Amendments  to  judgments  can  only  be 
had  for  purpose  of  m&king  record  confom 
to  truth,  not  to  revise  or  change  judgment.— 
Scammon  v.  Bonslett,  118  CaL  08,  62  Am.  St 

Rep.  226-n,  50  Pac.  272. 

[h]  Erroneous  decision  rendered  by  conrt  of 
competent  jurisdiction  can  only  be  corrected 
bv  appeal  or  direct  attack.— Crew  v.  Pratt, 

liO  Cal.  148,  151,  51  Pac.  38. 

[i]  Where  a  court  has  lost  jurisdiction  by 
entering  a  final  decree  in  divorce,  the  subse- 
quent appearance  of  defendant  to  contest  i 
motion  for  alimony  does  not  give  the  conrt 
jurisdiction  to  amend  the  decree  by  adding  as 
order  reserving  tbe  question  of  alimony  fff 
further  consideration. — O-'Brien  T.  O'Biie*, 
124  Cal.  422,  57  Pac.  225. 

[j]  If  eonrt  has  not  rendered  judgment  that 
it  might  or  should  have  rendered  or  hs* 
rendered  imperfect  or  improper  judgment,  it 
cannot  remedy  such  errors  by  ordering  «n«e 
pro  tunc  amendment  of  proper  judgment- 
Potter's  Estate,  141  CaL  426,  75  Pac  850. 
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flndin^  nor  the  judgment  can  be  changed 
eicept  through  a  motion  for  a  new  trial, 
or  upon  appeal,  and  the  court  loacs  all  power 
to  chanf^e  its  findings  of  fact  after  the  en- 
try of  judgment,  in  the  absence  of  a  mo- 
tion for  a  new  trial,  and  haa  no  power,  in 
the  absence  of  such  motion,  to  modify  the 
judgment  drawn  from  the  flndinffs  of  fact  as 
ma(te.«-Enowlton  V.  Mackenzie,  110  GaL  183, 
42  Pac.  580. 

[b]  Where  the  (jnestioa  of  alimony  is  raised 
by  the  pleadings  in  a  divorce  case,  the  failure 
to  find  on  that  issue  is  a  judicial  error,  and 
not  a  clerical  misprision;  and  hence  the  judg- 
ment cannot  be  amended  by  adding  an  order 
reserving  the  question  of  alimony  for  further 
eonsideration. — O'Brien  t.  O'Brien,  124  Cal. 
422,  57  Pac.  225. 

[e]  Where,  on  a  settlement  of  an  administra- 
tor's account,  the  court  inadvertently  allowed 
certain  commissions  to  a  broker  for  aervicei 
rendered  to  the  administrator  in  selling  cer- 
tain real  estate  belonging  to  the  estate,  an 
amendment  of  the  decree,  so  as  to  make  such 
allowance  to  the  administrator,  instead  of  to 
the  broker,  was  not  such  a  judicial  error  as 
could  be  remedied  only  by  a  motion  for  a 
new  trial,  but  might  be  properly  made  on  mo- 
tion.—Willard's  Estate,  In  re,  139  Cal.  501,  73 
Pac.  240. 

Foe  Authobitibs  fboh  Otheb  Statks: 
See  80  Cent.  Dig.,  cola.  801-803,  {  595. 

8  224.   Provisions  of  Jadgment  not  0<ni> 

formixig  to  Decision. 

[a]  A.  court  may  at  any  time  render  or 
amend  a  judgment  nunc  pro  tunc  where  the 
record  discloses  that  the  entry  on  the  minutes 
does  not  correctly  give  what  was  the  judg- 
ment of  the  court. — ^Morrison  t.  Dapman,  3 
Cal.  255. 

[b]  When  the  judgment  as  entered  by  the 
clerk  does  not  conform  to  that  pronounced  by 
the  court,  through  a  mistake  by  the  clerk, 
the  error  may  be  corrected  on  motion,  even 
after  an  appeal  and  affirmance  of  the  judg- 
ment, and  toe  issuing  and  service  of  an  execu- 
tion in  the  cause. — 'Bousset  v.  Boyle,  45  Cal. 
64. 

[e]  Courts  have  power  to  correct  any  mis- 
take made  in  the  entry  of  the  judgment  which 
is  in  conflict  with  the  judgment  as  actually 
pronounced. — San  Joaquin  Land  ete.  Co.  v. 
West,  99  Cal.  345,  33  Pac.  928. 

[d]  Where,  in  an  action  to  foreclose  a  mort- 
gage, the  judgment  entered  did  not  comply 
with  the  decision,  in  that  it  did  not  direct 
the  sale  of  stock,  the  court,  without  notice, 
may  direct  an  amended  judgment  to  be  en- 
tered conforming  to  the  decision. — Home- 
seekers'  Loan  Aml  v.  Oleeson,  133  CaL  312, 
65  Pac.  017. 

F(H(  AUTEOBITIKS  FBOH  OtHEB  STATES: 

See  30  Cant.  Dig,,  cols.  803-806,  {  596. 

I  226.   Clerical  Errors. 

[a]  A  clerical  mistake  in  entering  a  judg- 
ment may  be  amended  at  a  subsequent  teroL — 
Swain      Naglee,  19  CaL  127. 


[b]  Clerical  error  in  the  entry  of  a  jodg- 
meot  which  appears  on  the  face  of  the  reeord 
may  be  amended  at  any  time,  even  after  ti 
appeal  and  affirmance,  so  as  to  make  the  entry 
correspond  with  the  judgment  rendered.— 
Dreyf  USB  r.  Tompkins,  67  CaL  339,  7  Pae.  ISi. 

[e]  When  a  mistake  is  made  by  the  clerk  ia 
the  entry  of  a  judgment  not  authorized  hy 
the  decision  of  the  court,  the  error  is  appar- 
ent from  the  face  of  the  record,  and  such  mis- 
take may  be  rectified  at  any  time,  by  reason 
of  the  inherent  power  of  the  court  over  its 
own  proceedings,  although  more  than  six 
months  have  elapaed  from  the  entry  of  the 
judgment. — San  Joaquin  Land  ete.  Co.  t. 
West,  99  Cal.  345,  33  Pac.  928. 

[d]  In  a  divorce  ease  the  court  filed  a 
"Memorandum  of  Decision,"  which,  as  t 
finding  of  fart,  was  Insufficient  to  sustain  s 
judgment,  but  which  ordered  that  the  qaes- 
tion  of  alimony  be  reserved  for  further  ean- 
sidcration.  Afterward  the  court  signed  and 
filed  findings  and  a  decree,  which  made  ro 
mention  of  alimony.  Hold,  that  the  memo- 
randum of  decision  could  not  be  considered 
as  a  finding,  so  as  to  make  the  failure  of 
the  decree  to  reserve  the  question  of  alimocT, 
in  accordance  therewith,  a  mere  clerical  mis- 
prision, authorizing  an  amendment. — O'Brien 
T.  O'Brien;  124  Cal.  422,  57  Pac.  225. 

[e]  Where  a  complaint  is  entitled  B.  and 
v.,  "heirs  and  administrators"  of  B.,  but 
it  is  plainly  stated  in  the  body  of  the  com- 
plaint that  they  sue  in  their  representative 
character,  and  that  the  estate  of  B.  has  not 
been  distributed,  and  judgment  is  so  entitled, 
the  entry  of  judgment  for  plaintiffs  in  their 
individual  capacity  is  a  clerical  mistike, 
which  may  be  corrected  at  any  time.— BeM- 
merely  V.  Woodward,  124  Cal.  668,  67  Pie. 
661. 

[f]  Since  the  act  of  a  clerk  in  erroneooslj 
entering  a  judgment  for  costs  against  an  ad- 
ministrator personally  instead  of  against  the 
estate  is  not  a  mere  clerical  error,  it  cannot 
be  corrected  on  motion,  bat  can  only  be  tak« 
advantage  of  by  appeal. — Leonis  v.  Iieffing- 
welL  126  CrI  R60.  ."(8  Pan.  040. 

[g]  Where  an  order  of  court  incorporated  i« 
a  transcript  recites  that  the  entry  of  the  judg- 
ment was  made  by  the  clerk  without  any  di- 
rection therefor,  and  that  it  was  conflicting, 
and  directing  the  entry  of  another  judgmect. 
considering  such  order  as  a  part  of  the  jadg- 
ment-roll,  its  recital  justified  the  court  in  set- 
ting the  first  judgment  aside. — Oalvia  v. 
Palmer,  134  CaL  426,  66  Pac  572. 

[h]  Where  it  appeared  from  the  decision  of 
the  court  that  judgment  was  in  fact  ordered 
in  favor  of  plaintiff  and  against  defendant 
as  prayed  in  the  complaint  on  bis  default,  bnt 

udgment  was  mistakenly  entered  by  the  elett 
n  favor  of  defendant,  the  court  had  power 
to  subsequently  amend  the  Judgment  so  en- 
tered to  make  it  conform  to  the  order  and 
judgment  actually  made  and  rendered. — C*m- 
dian  etc.  Trust  Co.  v.  Clarita  Land  etc.  Ca. 
140  Cal  672|  74  Pac.  30L 
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[i]  'When,  in  mortgage  foreclosure,  a  Mrs. 
M.  Q,  was  made  a  defendant,  and  an  injunc- 
tion prayed,  and  summons  was  served  on  her, 
and  the  decree  enjoined  Mrs,  A.  M.  Q.,  the 
use  of  the  initial  "A."  was  evidently  a  cleri- 
cal misprision. — Pay  t.  Stubenraneh,  141  CaL 
573,  75  Pac.  174. 

Foe  AnrHOBiTiES  rsok  Other  States: 
See  30  Cent.  XHg.,  eolB.  807-811,  §  688. 

§  226.   Parties. 

[a]  If  a  judgment  entered  be  irregular,  as 
embracing  more  parties  than  the  testimony 
justifies,  the  proper  practice  is  to  move  to  cor- 
rect the  judgment  in  the  eourt  below. — MuUi- 
ken  T.  Hull,  5  Cal.  245. 

[b]  Where  a  judgment  as  first  entered  was 
defective,  in  not  designating  the  defendants 
who  were  personally  liable  for  the  debt,  but 
the  record  showed  who  they  were,  held,  that 
the  court  had  power  to  amend  the  judgment 
at  any  time  by  adding  a  clause  designating 
the  defendants  who  were  personally  liable.— 
Leviston  v.  Swan,  33  CaL  480. 

2  227.  Adding  or  BtriUiig  Oat 

Names. 

[a]  In  a  suit  in  ejectment  service  was  made 
on  the  defendant  Q.,  and  not  on  the  defendant 
B.  Q.  mado  default,  and  judgment  was  ren- 
dered against  both,  and  was  afterward  set 
aside  upon  B.  's  motion  for  that  purpose. 
Pending  the  motion,  the  plaintiEF  applied  to 
have  the  judgment  corrected  by  striking  out 
R. 's  name,  offering  his  affidavit  that  he  had 
only  sought  judgment  against  Q.,  and  that 
the  entry  against  B.  was  a  mistake  of  the 
clerk,  which  had  been  shown  to  him,  and 
which  he  had  promised  to  correct.  Q.  by  af- 
fidavit atated  that  he  did  not  join  in  the 
application  to  set  aside  the  judgment.  Held, 
that  it  was  in  the  discretion  of  the  court  to 
allow  or  refuse  the  plaintiff 's  application, 
and  that  a  refusal  could  not  be  interfered 
with.— Lewis  v.  Bigney,  21  Cai.  268. 

[b]  In  an  action  against  three  copartners, 

one  of  defendants  died  before  notice  of 
the  miit  was  served  on  him,  and  a  verdict 
was  returned  for  plaintiff.  Held,  that  judg- 
ment against  all  defendants  should  be  modified 
by  dropping  the  deceased  defendant. — Alpers 
V.  Schammel,  75  Cal.  590,  17  Pae.  708. 


S  228.   Proews,  BerrlM  lad  Appesnoc*. 

[a]  Where  a  Bommona  has  been  properly 
served,  but  the  proof  of  service  is  defective, 
the  court  may,  after  jadgment,  allow  an 
amended  affidavit  of  service  to  be  filed  nunc 
pro  tunc  as  of  the  date  of  the  judgment — 
Hennan  v.  Santee,  103  CaL  510,  48  Am.  St. 
Bep.  145,  87  Pae.  509. 

g  229.   Pleadings. 

[a]  A  proceeding  under  Code  of  Civil  Pro- 
cedure, sections  989-994,  to  bind  a  partner 
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something  to  amend  br. — ^Branger  v.  Cheva- 
Uer,  9  CaL  851. 

[b]  When  the  record  of  a  judgment  itself 
affords  satisfactory  OTidenee,  not  only  of  a 
mistake  therein,  bnt  also  of  what  the  order 
or  judgment  really  was,  it  may  be  corrected 
without  any  farther  extraneous  proof. — People 
T.  Ward,  141  CaL  628,  75  Pac  806. 

For  AuTHOBims  rooM  Otheh  States: 
See  30  Cent  Dig.,  cols.  845-847,  9  613. 

§  233.   Correction  on  Court's  Own  Motion. 

[a]  Clerical  errors  appearing  on  record  of 
Judgment  may  be  corrected  at  any  time  by 
eoart  of  its  own  motion. — Scammon  t.  Bons- 
lett,  118  Cat.  97,  62  Am.  St.  Bep.  226-n,  60 
Pac.  272. 

[bj  Court  of  its  own  motion  may  correct 
clerical  error  in  computation  of  amount  of 
judgment  appearing  on  face  of  record. — Krick- 
son  V.  Stockton  etc.  B.  Co.  (Cal.  Sup.),  82 
Pac.  961. 

Fob  AuTHOUrns  noK  Othbb  States: 
See  80  Cent.  Dig.,  cols.  848,  849,  {  619. 

S  234.   nnw  for  AivUcattim  or  Hotl«L 

[a]  Clerical  errors  in  decree  may  be  cor- 
rected at  any  time  even  after  affirmance  on 
appeal.— Fallon  v.  Brittan,  84  CaL  S14,  21 
Pac.  381. 

[b]  Judgment  cannot  be  radically  changed 
on  mere  motion  more  than  a  year  uter  entry 
in  absence  of  clerical  mistake  or  misprision. 

Byrne  v.  Hoag,  16  Cal.  5,  47  Pac.  775. 

[c]  Court  may  at  any  time  render  or  amend 
judgment  where  record  shows  that  entry  on 
minutes  does  not  correctly  give  what  was 
judgipent  of  court. — Scammon  v.  Bonslett,  118 
Cal.  97,  62  Am.  St.  Bep.  226-n,  SO  Pac.  272. 

[d]  Motion  to  amend  judgment  must  be 
made  within  six  months  except  where  per- 
sonal service  was  not  had,  in  which  cases 
court  may  grant  relief  within  one  year  after 
entry. — Scammon  t.  Bonslett,  118  Cal.  97,  62 
Am.  St.  Bep.  226-n,  SO  Pac.  272. 

Fob  AuTEOBmES  ntoic  Othbb  States: 

67  L.  B.  A.  179,  note.   See,  also,  30 
Cent  Dig.,  cols.  851-855,  S8  819,  620. 

$  236.  Notice  of  Api^catlon  or  Motion. 

[a]  Defendant  was  sued  and  served  by  the 
name  of  George  Mott,  and  judgment  entered 
against  him  by  the  same  name;  afterward, 
and  without  notice  to  defendant,  the  plaintiff, 
on  his  own  motion,  obtained  an  order  from 
the  court  to  amend  the  judgment  by  altering 
the  name  of  George  to  Gordon.  Held,  error. 
McNally  t.  Mott,  3  Cal.  235. 

[b]  "Where  the  name  of  the  defendant  in 
•  judgment  was  altered  on  motion  of  plaintiff 
without  notice  to  defendant,  and  withoat 


further  proof,  it  was  held  tbat  the  jndgm«Dt 
must  be  arrested,  for  that  prima  facie  two 
different  names  meant  two  different  persons. 
McNally  v.  Mott,  3  Cal.  235. 

[e]  Alteration  by  court  of  judgment,  with- 
out notice,  so  as  to  include  party  not  served 
with  process,  if  not  void,  is  voidable  at  tbe 
election  of  the  puty. — Chester  t.  Miller,  13 
Cal.  558. 

[d]  In  an  action  on  a  note,  the  court  found 
as  facts  that  there  were  due  plaintiff  certain 
amounts,  separately,  as  principal,  interest, 
counsel  fees,  and  costs,  and  that  tbey  ag- 
gregated a  sum  stated.  As  conclusians  of 
law,  it  found  that  there  were  due  the  same 
items,  and  aggregate  amount,  except  that  tlu 
right-hand  cipher  was  omitted  from  the 
amount  due  as  principaL  Held,  that  tbe 
court  could  correct  the  error  after  judgment, 
without  notice. — ^Dickey  t.  Gibson,  113  CaL 
26,  45  Pae.  IS. 

[e]  Where  record  does  not  show  error  in 
judgment,  and  resort  must  be  had  to  evidence 
aliunde,  notice  of  motion  to  amend  is  neces- 
sary.— Scammon  t.  Bonalett,  118  CaL  97,  50 
Pac.  272. 

Fob  Authorities  rsoif  Otheh  States: 
See  30  Cent.  Dig.,  cols.  856-860,  S  622. 


§  236.   Affldaviti  or  Other  Evldenca. 

[a]  On  motion  to  correct  the  date  of  the 
entry  of  a  judgment  as  made  in  the  jadg- 
ment-book,  movant's  witness  testified  that, 
a  few  days  after  such  date,  he  went  to  the 
clerk's  office,  to  obtain  a  copy  of  the  judg- 
ment; that  being  unable  to  find  the  judgment 
he  asked  several  of  the  clerks  about  it,  with 
out  result;  that  he  looked  in  vain  throagb  a 

i'udgment-book  into  which  judgments  were 
•eing  copied;  and  that  he  did  not  remember 
whether  there  was  a  judgment -roll,  or  whether 
the  judgment  had  been  docketed.  The  depotr 
clerk  testified  that  the  date  written  in  the 
judgment-book  as  the  date  of  the  entry  of  the 
judgment  was  not  necessarily  the  date  of  its 
actual  entry.  Held,  tbat  the  evidence  did  not 
show  that  the  date  was  ineorreet. — ^Menaes 
Watson,  105  Cal.  109,  88  Pac  641. 

[b]  The  record  minutes,  on  hearing,  in  Octo- 
ber, 1890,  of  one  demurrer  to  a  complaint, 
pending  another,  directed  that  the  demorret 
be  sustained  and  the  action  dismissed  and 
judgment  was  accordingly  entered  March  14. 
1894.  On  motion  by  the  other  demurrant, 
May  4,  1S94,  to  amend  the  minutes,  it  ap- 
peared that  neither  his  own  nor  plaintiff'i 
counsel  were  present  at  the  hearing  on  the  de- 
murrer, and,  by  the  affidavit  of  the  shorthand 
reporter,  that  the  court,  after  sustaining  the 
demurrer,  on  counsel  requesting  indgmeat. 
•aid:  "The  demurrer  is  sustained.  I  haven^ 
allowed  any  amendment.  If  you  desire  it, 
let  judgment  be  entered  dismissing  the  setioa 
1  say  that  must  follow  as  matter  of  course; 
but  I  simply  sustain  the  demurrer  here. 
In  the  calendar  notes  of  the  judge,  followiof 
the  title  of  the  cause,  appeared':  "Demoirer 
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raatained.  Action  dism^ed,  if  eonnBel  are 
present.''  The  only  evidence  contravening 
this  was  the  record  itself.  Held,  that  an 
amendment  of  the  minutes,  by  elimination  of 
the  order  directing  judgment  of  dismissal,  and 
setting  aside  the  judgment,  was  proper. — 
Kaufman  v.  Shain,  111  Cal.  16,  52  Am.  St. 
Bep.  139,  43  Fae.  393. 

[e]  It  is  vithin  tbe  discretion  of  the  trial 
court,  on  satisfactory  evidence,  outside  the 
record,  that  the  record  minutes  incorrectly 
set  forth  its  orders,  to  direct  an  amendment 
thereof  at  any  time  after  judgment. — Kaof- 
man  v.  Shain,  111  Cal.  16,  52  Am.  St.  Bep. 
139,  43  Pae.  393. 

F(»  AuTHOBirnts  noM  Otheb  States; 

See  30  Cent  Dig.,  cols.  860-860,  88  623, 
624. 

$  237.   Operati<ai  and  Effect. 

[a]  A  motion  by  plaintiff  to  modify  an 
erroneons  joint  judgment,  and  to  enter  sev- 
eral judgments  against  a  part  of  defend- 
ants, did  not  work  a  discontinuance  or  pre- 
vent judgments  against  the  others  sniwe' 
quently.— Leese  v.  Clark,  28  Cal.  26. 

[b]  Modification  will  not  prevent  judgment 
from  drawing  interest  from  time  of  first 
rendition. — Clark  v.  Dunnam,  46  Cal.  203. 

[c]  Where,  on  foreclosure,  the  judge  made 
an  order  substituting  in  place  of  plaintiff 
his  successor  in  interest,  but  such  order  was 
not  entered  by  the  clerk,  a  subsequent  order 
nunc  pro  tunc,  making  the  substitution,  be- 
comes a  part  of  the  judgment-roll,  as  pro- 
vided by  Code  of  Civil  froeednre,  section 
670,  and  binds  the  judgment  debtor,  in  an 
^tion  by  the  judgment  creditor's  execntors 
to  collect  the  same. — Crim  v.  Kessing,  89  CaL 
478,  23  Am.  St.  Bep.  491,  26  Pac.  1074. 

[d]  An  amendment  of  the  judgment  as  en- 
tered, none  pro  tone,  so  as  to  inelnde  therein 
the  name  of  the  omitted  defendant  as  of  the 
date  of  its  originiU  entry,  cannot  operate 
to  deprive  aneh  defendant  of  his  right  of 
appeal  from  the  judgment  then  entered 
against  him  for  the  first  time. — Spencer  T. 
Troutt,  133  Cal.  605,  65  Pac.  1083. 

Fob  AvTHOBinss  iiiou  Otheb  Statbs: 
See  30  Cent  Dig.,  eolf.  868-871,  {  632. 

IX.    OPENING  OB  VACATING. 

KATUBE  AND  SCOPE  OF  BIUEDT,  |  288. 

AUTHORITY,  |  389. 

  AFTER  TERMS,  |  240. 

JtmaMENTS  WHICH  MAT  BE  OPENED  OB  VA- 
CATED, I  241. 

  VOID  Jtrt)GMENTS.  |  242. 

GROUNDS  IN  OENEBAL.  |  248. 

  MATTERS    EXISTING    AND  AVAILABL8 

BEFORE  JUDaUENT,  I  244. 

OBJECTIONS  TO  JURISDICTION.  PROCESS, 
SERVICE  OB  NOTICE,  |  245. 

  UNAUTHORIZED  APPEARANCE,  S  24S. 


  RECORD  AS  TO  JTmiSDIOTlOirAL  rAOTS, 

I  247. 

ERRORS  AND  IRREOULARITIES,  |  24S. 

  IN  ENTRY  OF  JUDGMENT,  |  249. 

  IN  FINDINGS  OR  CONDITIONS  OP  LAW, 

I  250. 

  IN  AMOXmr  OP  JUDGMENT,  |  251. 

MISTAKE,  INADVERTENCE,  SURPRISE,  EX- 
CUSABLE NEGLECT,  CASUALTY  OR  MIS- 
FORTUNE—IN  GENERAL,  i  S82. 

  ABSENCE  OR  DIBABILrrT  OF  PARTY  XH 

GENERAL,  |  258. 

  ABSENCE  OB  DI8ABXLITT  OF  COUNSEL, 

.     I  254. 

'   NEGLIGENCE  OR  XISOONDUOT  OF  COUN- 
SEL. I  255. 

 SURPRISE,  I  sse. 

FRAUD,  I  257. 

MERITORIOUS  DEFENSE,  |  2S8. 

PREJUDICE  FROM  JUDGMENT,  |  2S9. 

PERSONS  ENTITLED  TO  BELIEF,  |  280. 

VACATING  JUDGMENT  ON  COURT'S  OWN  MO- 
TION, t  281. 

FORM  AND  REQUISITES  OF  ATOLIOATION  OB 
MOTION,  I  262. 

JURISDICTION  OF  APPLICATION.  |  268. 

TIME  FOR  APPLICATION  OR  MOTION,  |  204.  . 

—  LACHES,  I  265. 

  OBJECTIONS  TO  JURISDICTION  OR  PRO- 
CESS, I  266. 

  OBJECTIONS  BASED  ON  IRREOULARI- 
TIES, S  267. 

  JUDGMENTS    THROUGH  MISTAKE,  SUB-  ^ 

PRISE,  OR  OTHER  MISFORTUNE,  |  268.  j 

HOnCE  OF  APPLICATION,  1  269.  | 
NOTICE  TO  OR  APPEARANCE  BY  ATTOR- 
NEY, I  270. 

arPIDAVITS  AND  OTHER  EVIDENCE,  |  271. 

  AFFIDAVIT  OF  MERITS,  |  272. 

HEARING,  DETERMINATION  AND  RELIEF,  | 
278. 

  AT  CHAMBERS,  |  274. 

RELIEF  AWARDED,  |  275. 

CONDITIONS  ON  OPENING  OB  TAOATINO,  | 
276. 

OPERATION  AND  EFFECT,  I  277. 
SECOND  APPLICATION,  |  878. 
VACATION  OR  lUGVIEW  OF  OBDEB  BETTIHa 
ABIDE,  I  870. 


Review  ef  dlieretloB  ef  eourt  to  mesto  Indgneat. 

0M  Appeal  and  Bxver,  I  1808. 
Power  of  lower  eonit  to  vacate  order  ^peslod 

fron.    8eo  Appool  and  Biror,  |  B81. 
Bffect  of  appaal  from  order  vacftUng  Jndgment. 

Sm  Appoal  and  Bmw,  I  614. 
Loss  of  right  to  appeal  by  proearlng  vacation  of 

Judgment.  See  Appeal  and  Error,  |  220.  , 
Power  of  one  eoort  to  vacate  Jndfmoat  of  aaotlier 

ooork  oi  ee-exdlaate  Julsdlettoa.   See  Ooozta,  | 

178. 

Kandanni  to  oompol  vaeatluk         Uaadamoa,  | 

SS. 

Opening  and  vaeatlDff  dsfaott  Jadgments.   lee  ante, 
I  88  et  w«. 


§  238.  Natnxe  and  Bci^  of  Bomedy. 

[a]  Application  to  vacate  is  a  direct  at- 
tack on  judgment. — People  v.  Pearson,  76 
Cal.  401,  18  Pae.  421. 
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[b]  To  get  uitle  Jadgment  applicant  must 
•how  that  new  trial  would  result  in  more 
favorable  judgment. — Davia  t.  Cbalfant,  81 
Cal.  630,  631,  22  Pac.  972, 

[e]  Though  jadgment  Toid  on  its  face  may 
be  vacated  on  mere  motion,  action  regularly 
brought  is  preferable  and  should  be  required. 
People  V.  Harrison,  84  Cal.  608,  24  Pac.  311. 

[d]  Where  conclusions  of  law  are  erroneous 
or  misapplied  in  framing  judgment,  motion 
to  vacate  or  correct  judgment  under  section 
663,  Code  of  Civil  I^eedure,  is  proper  remedy. 
Swift  V.  Occidental  etc.  Co..  141  CaL  167,  74 
Pac.  700. 

Fen  AuTHOBims  ntoH  Othkb  States: 
See  30  Cent  Dig.,  eoU.  895,  896,  S  664. 

§  239.  Autbority  of  Court. 

[a]  Courts  may  annul,  within  reasonable 
time,  orders  and  judgments  inadvertently 
made. — Wiggin  t.  Superior  Court,  08  Cal.  402, 
9  Pac.  646. 

[b]  Conrt  bas  power  to  set  aside  an  order 
made  by  means  of  fraud  practiced  upon  it- 
Page  V.  Page,  77  Cal.  85,  19  Pac  183. 

[c]  After  proceedings  to  vacate  or  modify  a 
judgment  on  motion  for  new  trial,  or  on  ap- 
peal, or  under  Code  of  Civil  Procedure,  sec- 
tion 473,  authorizing  relief  from  judgments 
taken  through  mistake,  inadvertence,  sur- 
prise, etc.,  are  ended,  and  the  time  therefor 
has  expired,  the  superior  court  has  no  power 
to  vacate  or  modify  its  judgments  in  a  mat- 
ter of  substance,  on  account  of  judicial  error 
in  the  decision,  although  such  error  is  patent 
on  the  face  of  the  record,  but  its  power 
thereafter  is  limited  to  the  correction  of  mere 
clerical  misprisions  on  the  record,  or  to  the  ex- 
cision of  such  parts  of  the  record  as  are  void 
for  want  of  jurisdiction  or  power. — Grannis 
V.  Superior  Court  of  City  and  County  of  San 
Francisco,  146  Cal.  245,  79  Pac.  891. 

[d]  On  the  entry  of  judgment  on  an  order  of 
plaintiff  dismissing  the  action  before  an  an- 
swer seeking  afiSrmativo  relief  has  been  filed, 
the  court  loses  jurisdiction,  and  cannot  there- 
after vacate  the  judgment  on  application  of 
defendants,  and  consolidate  such  action  with 
another. — Wolters  v.  Bosai,  57  Pac.  73. 

Fob  Auraouans  nou  Othkb  Statbs: 

See  30  Cent  Dig.,  ooU.  898-909,  H  666- 
677, 


S  240.   After  Ttton. 

[a]  After  expiration  of  term  of  district 
court,  no  power  remains  in  it  to  set  aside 
a  judgment  or  grant  a  new  trial. — ^Baldwin 
T.  Kramer,  8  CaL  582. 

[b]  Under  Praetiee  Act  of  1850,  feetion  68, 
district  court  baa  power  to  set  aside  its 
judgment  for  sufficient  cause  after  the  expira- 
tion of  the  term. — People  t.  Lafarge,  8  Cal. 
130. 


[c]  Conrt  bas  no  authority  to  vacate  its 

judgment  after  the  term  at  which  it  was  rni- 
dered.— Suydam  v.  Pitcher,  4  CaL  280;  Bobb 
T.  Bobb,  6  CaL  21. 

[d]  After  adjournment  of  term  court  loset 
all  control  over  cases  decided,  unless  its  ja- 
risdiction  is  saved  by  some  motion  or  pro- 
ceeding at  the  time;  except  in  the  single  ease 
provided  by  statute,  where  the  summons  bu 
not  been  served,  in  which  the  party  is  al- 
lowed six  months  to  move  to  set  the  judgment 
aside. — Carpentier  r.  Hart,  S  CaL  406. 

[e]  District  courts  cannot  grant  a  new  trill, 

or  interfere  in  any  way  with  their  judg- 
ments or  decrees  in  any  material  part,  after 
the  adjournment  of  the  term  in  which  the; 
are  rendered.— Bobb  t.  Bobb,  6  CaL  21. 

[f  ]  After  adjournment  of  the  term  the  court 
loses  all  control  over  its  judgments,  in  tbe 
absence  of  some  motion  or  proceeding  at  tbe 
time,  except  when  the  summons  has  not  bfen 
served,  in  which  case  a  party  may,  within  six 
months,  move  to  set  aside  tbe  judgment- 
Shaw  V.  McGregor,  8  CaL  521. 

[g]  In  this  state  no  motion  can  be  ente^ 
taiaed  by  a  district  court  to  set  aside  a  jodsf 
meat  on  any  ground,  including  that  of  ^aat 
of  jurisdiction  over  the  person  of  defendant  is 
the  action  in  which  the  judgment  was  en- 
tered, after  the  expiration  of  the  term  in 
which  it  was  entered,  unless  the  jQri8<lietioD 
of  the  court  is  saved  by  some  motion  or  pro- 
ceeding at  the  time,  except  in  the  case  pro- 
vided for  by  the  sixty-eighth  section  of  the 
Practice  Act. — Bell  v.  Thompaon,  19  Cal.  706. 

[h]  District  court  has  no  jurisdiction  to 
set  aside  one  of  its  own  judgments  after  thp 
adjournment  of  the  term  at  which  it  was  ren- 
dered.— Lattimer  t.  Byan,  20  CaL  628. 

Fob  Authobitibs  fboic  Othkb  States: 
See  30  Cent.  Dig.,  cola.  902-907,  }  668. 

§  241.  Judgments  Which  niay  be  Opened  n 
Vacated. 

[a]  Bule  that  a  court  has  no  power  to  set 
aside  its  judgments  after  the  expiration  ot 
the  term  applies  only  to  final  judgments,  and 
not  to  judgments  in  fieri. — Haatinga  t.  Cob- 
ningham,  35  CaL  549. 

F(s  AuTHOBmni  noH  Otbb  States: 

See  80  Cent  Dig:,  eola.  912-915,  g8  674, 
676. 

g  2^   ViM  raHgauaOM, 

[a]  Where  judgment  ii  void  on  face  of  the 
roll,  court  may  annul  it;  section  473,  Code 
of  Civil  Proeednre,  doea  not  aj^ly. — Wbartoa 
T.  Harlan,  68  CaL  426,  9  Pae.  727. 

[b]  Void  decision  may  be  set  aside  at  any 
time  and  in  any  mode.— Carpenter  v.  Superior 
Conrt,  75  CiO.  698,  10  Pae.  174. 

[c]  Yoid  judgment  may  be  set  atide  i> 
cumbering  the  records. — Page  t.  Superiw 
Court,  76  Cal.  875,  18  Pac.  386. 
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td]  Jsdgmeiit  void  on  its  fkee  may  be  eet 
aside  on  motion  at  any  time.  An  invpeetion 
of  the  judgment-roll  only  ia  permitted.-^ 
People  V.  Tem^e,  103  CaL  447,  37  Pac.  414. 

[e]  Whether  or  not  a  judgment  or  order  is 
Toid  npon  its  face  is  parely  a  question  of  law, 
presented  by  tlie  jndgment-roll,  and  the  juris- 
diction of  the  court  to  vacate  such  judgment 
or  order  depends  upon  what  the  judgment-roll 
shows  as  a  matter  of  law,  and  not  npon  any 
determination  of  the  court  as  to  what  it 
■hows.— People  T.  Davis,  143  Cat  673,  77 
Pac  651. 

[f]  A  eonrt  may  vacate  a  judgment  or  order 
void  upon  its  face  after  any  lapse  of  time,  re- 
gardless of  th«  want  of  any  motion  for  such 
action  or  any  notice  to  an  adverse  party.— 
People  T.  Davis,  143  Oal.  673,  77  Pac.  651. 

[g]  Neither  the  failure  on  the  part  of  a 

farty  to  appeal  from  an  order  void  on  its 
see,  nor  lapse  of  time,  can  make  auch  or- 
der valid,  or  impair  the  power  of  the  court 
to  formallv  vacate  it  on  its  own  motion  and 
without  notice.- People  v.  Davis,  143  Cal.  673, 
77  Pac.  651. 

Fob  AuTHOBirns  moK  Otheb  States: 
Bee  30  Cent.  Dig.,  eols.  921,  922,  |  678. 

§  243.  Gronnds  In  Oeneral. 

[a]  AflGdavit  to  effect  that  instrument  has 
been  materially  altered,  without  ahowing  in 
any  manner  in  what  the  alteration  consists, 
furnishes  but  feeble  ground  upon  which  to 
base  a  motion  to  set  aside  a  judgment.'— 
J  Taylor  v.  Kandall,  5  Cal.  79. 

[bl  After  judgment  and  verdict  entered  and 
motion  for  new  trial  denied,  court  cannot 
set  aside  its  action  for  mere  error. — Carpenter 
V,  Superior  Court,  75  Cal.  597,  19  Pac.  174. 

g  244.   Matters  Existing  and  Available 

Before  Jndgment. 

[a]  A  judgment  will  not  be  opened,  and 
plaintiff  alloweil  to  amend,  where  the  mat- 
ter set  np  by  the  amendment  was  within 
plaintiff's  knowledge  when*  he  brought  suit, 
and  no  such  ease  of  surprise,  mistake,  or  ex- 
cusable neglect  is  shown  aa  to  confer  upon 
plaintiff  the  right  to  the  relief  asked. — ^Weis- 
enbom  v.  Neumann,  60  Cal.  376. 

g  246.  Ohjeetioiu  to  JUrlsdlctlm,  Psoccbb, 
Servtee,  or  Notico, 

[a]  No  motion  can  be  considered  by  a  dis- 
trict court  to  set  aside  a  judgment  on  any 
ground,  including  that  of  want  of  jurisdic- 
tion over  the  person  of  the  defendant  in  the 
action  in  whieh  the  jndgment  was  rendered, 
after  the  dose  of  the  term  of  entry,  unless  jts 
jurisdiction  is  saved  by  some  motion  or  pro- 
ceeding at  the  time,  except  in  the  case  pro- 
vided for  by  section  68  of  the  Practice  Act. 
BeU  T.  Thompson,  19  Cal.  706. 

[b]  Mere  defects  or  irregularities  in  the 
process  against  a  party  who  does  not  object 


to  them  do  not  affect  the  validity  of  the 
judgment,  or  the  rights  of  the  parties  to  it, 
and  a  plaintiff  in  whose  favor  such  a  judg- 
ment is  entered  has  no  right  to  question  it. 
Central  Pac.  B.  Co.  Creed,  70  CaL  497, 
11  Pac.  778. 

[e]  A  motion  will  lie  to  set  aside  a  judg- 
ment rendered  without  jurisdiction  of '  the 
person  of  the  defendant  and  section  473  of 
the  Code  of  Civil  Procedure  hss  no  applica- 
tion to  SQch  motion;  nor  is  the  defendant  re- 
quired, upon  such  an  application,  to  submit 
himself  to  the  jurisdiction  or  to  show  a  mer- 
itorious defense. — De  La  Montanya  v.  De  La 
Montanya,  112  Cal.  101,  53  Am.  St.  Bep.  165, 
44  Pae.  845. 

[d]  On  an  application  to  set  aside  a  judg- 
ment alleged  to  be  void  on  its  face  for  fail- 
ure to  seiTve  an  amended  complaint  on  de- 
fendant's attorney,  where  the  record  did  not 
show  that  the  complaint  waa  not  so  served 
in  addition  to  being  served  on  defendant  per- 
sonally, it  wUl  be  presumed  in  support  of 
the  judgment,  that  such  service  was  made. — 
Canadian  etc.  Trust  Co.  v,  Clarita  Land  etc 
Co.,  140  CaL  672;  74  Pac  SOL 

For  Authobitiss  ntoic  Othkb  States: 

See  30  Cent.  Dig.,  cols.  927-937,  SS  6S5- 
690. 


§  246.   UnnthoilEed  Appearance. 

[a]  When  personal  service  is  not  effected  on 
a  party,  but  an  attorney  appears  for  him 
without  authority  and  demurs,  and  judg- 
ment is  rendered  against  him  after  the  over- 
ruling of  the  demurrer,  he  is  not  entitled 
to  have  the  judgment  vacated,  when  he  was 
informed  of  the  fact  of  the  appearance,  made 
no  objection,  and  took  no  steps  to  vacate  it, 
and  thereby  misled  the  other  party,  who  on 
that  account  did  not  procure  persontfl  service, 
and  where  be  shows  no  meritorious  defense. 
Scale  V.  McLaughlin,  28  Cal.  668. 

[b]  L.,  an  attorney,  had  appeared  for  three 
of  the  defendants  to  an  action  pending  in 
the  district  court  (there  being  over  fifty 
defendants),  by  filing  for  and  in  the  names 
of  the  three  defendants  a  demurrer  to  the 
complaint.  He  afterward  took  part  in  the 
trial  of  the  cause,  but  not,  in  fact,  as  at- 
torney for  the  three  defendants,  he  having 
only  been  employed  by  them  to  put  in  the 
demurrer.  Ko  notice  was  given  to  plaintiff's 
attorneys  of  the  limitation  of  his  employ- 
ment. Held,  that  there  was  a  clear  prima 
facie  case  of  appearance  of  the  three  de- 
fendants by  attorney,  which  would  be  suflS- 
cient  to  sustain  the  judgment  if  attacked 
collaterally;  but  npon  a  motion  to  set  aside 
the  jndgment,  made  under  the  provisions  of 
Practice  Act,  section  68,  the  defendants  were 
at  liberty  to  show  the  true  facts  by  any  com- 
petent evidence. — ^De  MeKinley  t.  Tnttie,  34 
Cal.  235. 

Fob  ArTHOBiTtES  vboh  Otheb  States: 
See  30  Cent  Dig.,  cols.  932-936,  S  ^BV. 
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{  247.    Becord   as   to  Jurisdictional 

Facts. 

[a]  Where  the  record  of  a  judgment  and  de- 
cree rendered  in  an  action  under  the  Political 
Code  to  cancel  the  certificate  of  a  delinquent 
purchaser  of  school  lands,  and  foreclose  bis  in- 
terest, fails  to  show  personal  service  of  the 
summons,  or  an  affidavit  of  publieation  and 
order  thereon,  as  required  hy  the  Code  of 
Civil  Procedure,  the  judgment  and  decree  will 
be  set  aside. — People  T.  Applegartli,  64  Cal. 
229,  30  Pac  SOS. 

{  248.  Erron  and  Irregularities. 

[a]  Under  Code  of  Civil  Procedure,  section 
475,  providing  that  the  court  must  disre- 
gard auj  error  or  defect  which  does  not  af- 
fect the  substantial  rights  of  tbe  parties, 
the  fact  that  a  summons  in  unlawful  de- 
tainer alleges  that  plaintiff  seeks  to  recover 
the  amount  claimed  "in  United  States  gold 
coin,"  while  the  complaint  prajs  only  for 
an  ordinary  money  jadgment,  is  not  ground 
for  setting  aside  a  judgment  entered  in  ac- 
cordance with  the  prayer  of  the  complaint, 
since  the  error  is  immaterial  and  could  not 
harm  the  defendant. — Block  T.  Kearney,  132 
Cal.  xviii,  64  Pac.  267. 

[b]  Where  a  judgment  was  not  fatally  de- 
fective on  its  face,  judicial  error  therein 
could  not  be  corrected  by  a  motion  to  vacate, 
but  only  by  appeal  or  through  a  motion  for 
a  new  trial.— Worth  T.  Emerson  (Cal.  App.}, 
85  Pac.  664. 

[c]  Code  of  Civil  Procedure,  section  581, 
subdivision  7,  relating  to  tbe  dismissal  of  an 
action  for  failure  to  cause  the  summons  to 
be  returned  with  proof  of  service,  held  to  ap- 
ply to  actions  which  are  untried,  and  not 
to  actions  which  have  gone  to  judgment. — 
Jones  T.  Onnn  (Cal.  Sup.),  87  Pac.  677. 

F(S  AuTHOsiTiBS  rsou  Othbb  Statu: 

See  30  Cent.  Dig.,  cols.  037-052,  {{  691- 
704. 

S  249.   lb  Bntqr  of  Jttdgnunt. 

fa]  Where  judgment  is  entered  in  conformity 
to  record  minutes  incorrectly  directing  it,  on 
amendment  of  the  minutes  to  conform  to  the 
actual  order  of  the  court  the  judgment  must 
be  set  aside. — Kaufman  t,  Sbain,  111  Cal.  16, 
43  Pac.  393. 

Foe  AuTBOsmEs  reou  Othkb  States: 

See  30  Cent.  Dig.,  cols.  946-949,  §§  698, 
699. 

§  250.    la  Findings  or  Omdnsloni  of 

Law. 

[a]  Judgment  will  be  set  aside  where  it  is 
apparent  that  there  was  no  finding  upon  a  ma- 
terial issue. — Southern  Pac  B.  Co.  t.  Cramp- 
ton,  63  Cal.  537. 

[b]  Under  the  express  provisfons  of  Code 
of  Civil  Pioeedore,  section  663,  a  judgment 


of  the  superior  conrt  may  be  Taeatcd  for 
incorrect  or  erroneous  conclusioos  of  law  not 
consistent  with  or  not  supported  by  the  find- 
ings of  fact. — ^Ballerino  t.  Superior  Court  of 
Los  Angeles  Connty  (CaL  App.),  84  Pac  225. 

§  261.   la  Amomtt  of  Jodgmant. 

[a]  Judgment  will  not  be  set  aside  on  the 
application  of  a  creditor  of  the  judgment 
debtor  upon  the  ground  that  the  judgmfTit 
was  taken  for  more  than  was  actually  doe 
apon  the  note,  when  it  appears  that  a  mis- 
take of  a  few  cents  only  was  made  in  calrn- 
lating  the  interest  due  upon  tbe  note. — Ziel 
V.  Dukes,  12  Cal.  479. 

{  S62.  MlstiAo,  auUlTortenee,  Snprlse,  &- 
cnsable  Neglaet,  OasoaltTi  or  Misf ortmu 
— ^In  Oeneral. 

[a']  Where  the  findings  of  fact  and  concln- 
sions  of  law  have  been  signed  by  the  jndge 
and  filed,  and  formal  judgment  has  been 
signed  by  him  and  filed  before  the,  final 
adjournment  for  the  term,  the  court  has  no 
power  to  vacate  the  judgment  upon  proceed- 
ings instituted  after  such  adjournment  on  the 
ground  of  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  though  the  clerk  did  not 
enter  tbe  ju^ment  in  the  judgment-book  or 
make  np  the  judgment-roll  until  after  the  ia* 
stitution  of  such  proceedings. — Casement  t. 
Binggold,  28  CaL  835. 

[b]  Accident  and  surprise  constitatinz 
ground  for  vacating  judgment  defined  and 
distinguished. — McOuire  v.  Drew,  S3  Cat  229, 
23  Pac.  312. 

F(»  AvTHOBims  ntOH  Othxb  States: 

Vacating  on  account  of  negligence  or 
mistake  of  attorney:  96  Am,  St.  Bep. 
108-111,  note.  See,  also,  30  Cent.  IMg., 
cols.  953-967,  fiS  705-711. 

S  263.   Absence  or  IMssbUltar  of  Farty 

In  CknoriL 

[a]  Party  seeking  to  vacate  judgment  ren- 
dered in  his  absence  must  show  that  dif- 
ferent result  would  be  reached  on  new  trial 
UeGuire  t.  Drew,  83  CaL  230,  23  Pae.  312. 

[b]  The  ease  was  tried  in  defendant's  ab- 
sence. He  knew,  on  tbe  day  before  the  trial, 
that  it  was  set  for  that  day;  also,  that 
plaintiff  would  grant  no  further  continuance. 
It  did  not  appear  that  tbe  result  would  hare 
been  different  if  -he  had  been  present.  Held, 
that  these  facts  did  not  show  accident  or  sur- 
prwe  entitling  defendant  to  have  the  judg- 
ment vacated,  and  to  have  a  new  trial. — M«- 
Guire  t.  Drew,  83  Cal.  225,  23  Pae.  318; 
Towle      Clanie,  23  Pac  314. 

Fob  AtrFHOBims  mat  Otheb  SrATSji: 

See  30  Cent  Dig.,  eols.  957,  958,  S  707. 

g  264.   AlMsnce  or  Dlsabllllr  of  Oovn- 

sd. 

[a}  Judgment  will  not  be  vacated  for  is- 
ezeusable  neglect  of  attorney  to  attend  trisL 
Gray  t.  Sabia,  87  CaL  213,  814^  25  Pas.  42S. 
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[b]  By  eoaseot,  a  caaae  was  set  for  trial 
November  25th,  but  on  that  day  plaintiff's 
counsel  was  at  L.,  and  a  continuance  being 
refueed,  the  case  was  set  for  November  SOth. 
On  that  and  t^e  following  day  the  eourt 
was  engaged  in  another  ttiu.  The  next  day 
a  elerk  of  plaintiff's  counsel  stated  that  he 
had  returned  and  had  gone  to  K.  to  try  a 
ease,  but  the  court,  on  defendant's  demand, 
ordered  the  case  to  proceed.  No  evidence  was 
offered  by  plaintiff,  and  verdict  and  judgment 
were  rendered  against  him.  Afterward  the 
judgment  was  vacated  on  an  affidavit  of  mer- 
its, and  affidavit  of  eQunsel  that  he  had  en- 
gaged to  attend  the  trial  at  Af.  several  months 
before,  and  on  his  return  from  L.  he  was  in- 
formed that  this  ease  could  not  be  reached  for 
several  days;  that  the  court  was  accustomed 
to  continue  cases  for  the  convenience  of  coun- 
sel engaged  in  other  courts.  There  were  coun- 
ter-affidavits denying  this  custom,  and  show- 
ing that  plaintiff's  counsel  bad  before  agreed 
to  distnifla  the  ease.  On  a  subsequent  motion 
to  set  aside  the  order  vacating  the  judgment, 
'it  appeared  that  plaintiff's  counsel  had  at- 
tended the  trial  at  li£.  as  a  witness,  and 
voluntarily,  without  a  subpoena.  Held,  that 
there  was  no  sufficient  ground  for  vacating 
the  judgment. — Qray  t.  Sabin,  87  CaL  211, 
25  Pac.  422. 

F(»  AnTHOBiTiEs  ROM  Othks  States: 

See  30  Cent.  Dig.,  cols.  959,  960,  S  708. 

S  266.  KegUgvnca  or  KtBConduet  of 

[a]  An  attorney  left  the  courtroom,  pend- 
ing the  trial  of  the  ease  immediately  pre- 
ceding his  own,  directing  his  son  to  come 
for  him  at  the  close  of  the  evidence  in  said 
ease.  His  son  did  not  find  him,  ud  the 
ease  in  his  absence  was  decided  against  him. 
Held, -that  the  refusal  of  the  court  below  to 
set  aside  the  judgment  for  surprise,  inad- 
vertence, or  excusable  neglect  of  the  attorney 
must  be  maintained. — ^Mnlholland  t.  Heyne- 
man,  19  Cal.  606. 

[b]  Unless  fraud,  collusion,  or  insolvency 
of  an  attorney  is  shown,  a  judgment  recov- 
ered through  his  fault  is  binding  on  the 
oUent,  whose  remedy  is  against  the  attorney. 
Sampson  t.  Ohleyer,  22  C^l.  200. 

[e]  Judgment  will  not  be  set  aside  for  neg- 
ligence of  the  attorney  of  the  defeated  party. 
Smith  V.  Tnnstead,  66  Cal.  176. 

A.  defendant,  whose  attorney  withdrew 
eroBS-eomplaint  and  failed  to  ask  for 
a  continuance,  or  to  be  present  at  the  trial, 
after  consultation  with,  and  with  the  conseot 
of,  defendant,  cannot,  by  changing  his  attor- 
ney, obtain  a  new  trial  on  the  ground  of  ao- 
eident  or  surprise,  where  no  charge  is  made 
that  the  attorney  was  incompetent,  unfaithful, 
or  negligent. — Fineher  t.  Maleolmson,  96  Cal. 
88,  30  Pac.  835. 

fe]  Where,  on  motion  to  vacate  a  judgment 
on  the  ground  of  surprise  preventing  de- 
fendant's attorney  from  attending  the  trial| 


it  was  shown  that,  if  he  had  been  in  the 
exercise  of  ordinary  prudence,  he  could  have 
been  present,  and  that  his  nonattendance  was 
not  due  to  any  fault  or  omission  on  the  part 
of  plaintiff,  it  was  proper  to  deny  the  motion. 
Cox  V.  O'Neil,  4  Pac.  456;  Cox  T.  Ireland, 
4  Pac.  457. 

Foe  Authoeities  tbou  Otrek  States: 

Vacating  jndgments  on  account  of  the 
oegUgence  or  mistake  of  an  attorney; 
96  Am.  St.  Bep.  108,  note. 
Opening  or  vacating  judgments  because 
of  negligence  or  inadvertence  of  attor- 
ney: 80  Am.  St.  Bep.  264,  note.  See, 
also,  80  Cent.  Dig.,  cols.  963-966,  f  710. 

$  250,  —  Surprise. 

[a]  In  an  action  to  foreclose  a  street  as- 
sessment a  judgment  erroneous  in  substance 
entered  upon  the  motion  of  the  attorney  for 
the  plaintiff  after  a  demarrer  to  the  com- 
plaint had  been  sustained,  and  in  the  absence 
of  the  attorney  for  the  defendant,  may  be 
vacated  at  the  instance  of  the  defendant  on 
the  giound  of  surprise,  under  section  473  of 
the  Code  of  Civil  Procedure. — City  Street 
Imp.  Co.  T.  Emmons,  138  CaL  297,  71  Pae. 
332. 

Fob  Authobities  fbom  Otheb  States: 
See  80  Cent.  Dig.,  cols.  966,  967,  |  711. 

$  267.  ItMd. 

[a]  In  cases  of  fraud  in  obtaining  the  judg- 
ment the  party  aggrieved  must  proceed  by  a 
bill  to  impeach  the  original  decree. — Bobb 
T.  Bobb,  6  CaL  21. 

[b]  To  obtain  the  aid  of  chancery  to  vacate 
a  judgment  a  party  must  show  that  he  has 
exhausted  all  proper  diligence  to  defend.  If 
he  relies  on  fraud  and  deception  practiced  on 
the  eonrt,  he  mnst  show  that,  by  such  prac- 
tices, he  was  defrauded  of  hia  opportunity 
to  defend,  and  that  his  defense  woiUd  other- 
wise have  been  efPeetual. — ^Biddle  Baker, 
13  Cal.  295. 

[c]  Judgment  may  be  nnjost,  inequitable 
and  erroneous  without  being  fraudnlent  or 
snbject  to  be  set  aside  in  equity. — Davis  t. 
Chalfant,  81  Cal.  630,  22  Pae.  972. 

Fob  AuTHOBinss  vbou  Otheb  States: 

See  30  Cent.  Dig.,  cob.  967-969,  U  718- 


{  258.  Bferitorlons  Dtfonia. 

[a]  Where  a  defendant  not  served  with  pro- 
eess  seeks  to  vacate  a  judgment  entered 
against  him  on  an  appearance  filed  by  an  at- 
torney, he  must  show  a  meritorious  defense. 
Garrison  v.  McOowan,  48  Cal.  592. 

PoE  Authobities  raou  Otheb  States: 

See  30  Cent  Dig.,  cols.  971-975,  SS  717, 
718. 
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§  269.  Prejudice  fton  ^dement. 

[aj  Party  speking  to  vacate  judgment  on 
ground  of  surprise  must  show  injarj. — Mc- 
Guire  T.  Drew,  83  CaL  S30,  23  Fac.  312. 

§  260.   Fenons  Bntltlsd  to  BeUef. 

[a]  Neither  a  parchaser  at  aheriff's  sale, 
as  such,  nor  a  reaemptioner,  either  before  or 
after  redemption,  nor  an  asaignee  of  the 
sheriff's  certi£cate  of  lale,  upon  his  own  ex 
parte  motion,  made  in  his  own  name,  is  en- 
titled to  have  the  judgment  upon  which  the 
execution  or  order  of  sale  issued  vacated,  and 
himself  substituted  as  plaintiff,  in  order  that 
he  may  file  a  supplemental  complaint  to  bring 
in  other  parties. — Abadie  v.  X^bero,  36  CaL 
390. 

[b]  If,  under  the  sixty-eighth  section  of 
the  Practice  Act,  authorizing  the  court  to  re- 
lieve a  party,  or  hia  legal  repreaentativea, 
from  a  judgment  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  extua- 
able  neglect,  a  motion  is  made  by  persons 
other  than  the  plaintiff,  claiming  to  be  his 
legal  representatives,  to  .set  aside  a  judgment, 
and  to  be  substituted  as  plaintiffs,  the  par- 
ties making  such  motion  must  show  a  state 
of  facts  as  would  have  supported  snch  an 
application  by  the  plaintiff  in  the  judgment. 
Corwin  v.  Beusley,  43  Cal.  253. 

fc]  A  parchaser  from  A  of  land  the  cer- 
tificate of  which,  when  held  by  A,  has  been 
adjudged  void,  may  move  to  set  aside  the 
judgment  on  the  ground  that  no  aerrice  of 
summons  had  been  made  on  A. — People  t. 
MuUan,  65  Cal.  396,  4  Pac  348. 

[d]  Where  the  property  of  a  person  not 
a  party  to  the  action  is  taken  and  sold 
under  execution  issued  in  such  action,  such 
person  has  no  remedy  by  motion  to  vacate  the 
judgment. — Barney  v.  Vigoureauz,  75  Cal.  376, 
17  Pac.  433. 

[e]  Strangers  cannot  avoid  a  judgment  not 
rendered  void  by  fraudulent  collusion,  for 
want  of  jurisdiction  of  the  person  of  the 
defendant,  unless  rights  existing  in  their 
favor  at  the  date  of  the  judgment  are  in- 
juriously affected  thereby,  nor  unless  the  want 
of  such  jurisdiction  appears  upon  the  face 
of  the  record. — Bennett  v.  Wilson,  133  Cal. 
370,  85  Am.  St.  Sep.  207,  65  Pae.  880. 

Fob  AuTHoaiTiEs  feom  Other  States: 

See  30  Cent.  Dig.,  cols.  977-982,  SS  728, 
723. 


§  261.  VaeatliLg  Judgment  on  Oonrt'i  Own 

Motion. 

[a]  Order  prematurely  made  through  inad- 
vertence, as  before  the  final  submission  of 
the  motion,  may  be  vacated  by  the  court  upon 
its  own  motion.— Hall  v.  Polack.  42  Cal.  218. 

[b]  It  is  immaterial  whether  a  party  moving 
to  vacate  a  judgment  void  on  the  f^ce  of  the 
records  has  any  interest  entitling  him  to  make 
the  motion,  as  the  court  can  vacate  such  a 


judgment  on  Its  own  motion. — ^Winrod  r. 
Welters,  141  Cal.  899,  74  Fac  1037. 

F(tt  AuTHonims  raoH  Otheb  States: 
See  30  Cent.  Dig.,  eols.  984,  985,  S  725. 

g  262.   Form  and  Beaufsltea  of  AppUcatim 
or  Motion. 

[a]  No  particular  form  la  required  by  stat- 
ute in  which  application  shall  be  made  for 
relief  from  a  judgment  unjustly  or  improperly 
obtained.  All  that  is  required  is  that  ttaie 
facts  shall  be  set  forth,  and  if  they  show  a 
case  coming  within  the  rule,  it  is  soffleieDt 
People  V.  Lafarge,  3  Cal.  130. 

[b]  Motion  to  set  aside  judgment  for  ex- 
cusable neglect  denied  where  failure  to  file 
affidavit  for  new  trial  in  time  was  not  ex- 
plained.—Heine  V.  Treadwell,  72  CaL  223,  13 
Pae.  503. 

[c]  That  the  facts  stated  in  a  motion  to 
vacate  or  modify  a  judgment  or  order  do 
not  justify  the  granting  of  the  relief  prayed 
is  an  objection  which  goes  to  the  merits,  and 
affords  no  ground  for  the  refusal  of  the  court 
to  consider  and  act  on  the  motion. — Cahill  t. 
Superior  Court  of  City  and  County  of  San 
Francisco,  145  Cal.  42,  78  Pac  467. 

[d]  A  judgment  regular  on  its  face  cannot 
be  set  aside  on  motion  attacking  its  validitv. 
Tuffree  v.  Stearns  Banchos  Co.,  54  Pac  m. 

FoK  AuTHOBims  nou  Othxb  Statbs: 

See  30  Cent.  Dig.,  eols.  986-990,  §}  727, 


J  263.   Jurisdiction  of  Applicatloit. 

[a]  One  department  of  superior  court  maj 
vacate  order  erroneously  made  by  apother 
department. — Dorland  v.  Hanson,  81  CaL  £04, 
15  Am.  St  Bep.  44,  22  Fae.  652. 

[b]  Superior  court  has  jurisdiction,  upon  ap- 

filication  of  minor  heirs  made  within  time 
imited  by  section  473,  Code  of  Civil  Pro- 
cedure, to  vacate  and  set  aside  an  order  and 
decree  settling  the  final  account  of  the  ad- 
ministrator, and  distributing  the  estate,  oa 
account  of  their  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,"  and  may  reqnin 
a  new  settlement  of  the  final  account,  and  a 
new  decree  of  diajbribution. — Hickey,  Estate 
of,  129  CaL  14,  61  Fae.  475. 

Fob  AuTHDBinxs  ntOK  Otheb  Statbs: 

See  30  Cent.  Dig.,  eols.  986,  986,  S  726. 

I  264.  Time  for  Application  or  Motion. 

[a]  Judgment  may  be  set  aside  in  equity  f« 
fraud  within  three  years  from  discovery  of 
facts,  though  twelve  years  may  have  elapsed. 
Hayden  t.  Hayden,  46  Cal.  333. 

fb]  After  the  probate  court  has  rendered 
a  decree  for  the  distribution  of  the  estkU 
of  one  deceased,  such  decree  being  within  its 
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jnrisdietion,  neither  that  eonrt  sor  the  sa- 
perior  eourt,  after  the  statutory  period  has 
elapsed,  can  entertain  a  petition  to  set  aside 
the  decree  beeanse  procured  hy  fraud.  Only 
a  court  of  equity  can  afford  the  requisite 
relief. — Hudson's  Estate,  63  Cal.  454;  Dean  v. 
Santa  Barbara  County  Snperior  Conrt,  63  Cat 
478. 

[e]  Court  in  whieh  irregular  order  is  made 
may  set  it  aside  at  any  time  before  appeal 
is  taken.— Stewart  t.  Taylor^  6B  CaL  7,  S  Fae. 

605. 

[d]  >  Section  473,  Code  of  Civil  Procedure, 
does  not  apply  to  motion  to  vacate  judg- 
ment for  want  of  findings. — ^Maee  T.  O'BeiUyr 
70  CaL  235,  H  Pac.  721. 

[e]  Ten  ivjr*  after  a  judgment  is  entered 
in  the  superior  court,  which  has  no  terms, 
is  a  reasonable  time  within  which  to  move 
to  set  such  judgment  aside. — Langan 's  Estate, 
74  Cal.  353,  16  Pae.  188. 

[f]  Motion  to  vacate  void  judgment  made 
ten  years  after  its  entry  is  in  time. — People 
V.  Pearson,  76  Cal.  401,  18  Pac.  424. 

[g]  Judgment,  not  void  on  its  face,  eannot 
be  vacated  on  mere  motion  aft«  upae  of 
six  months.— People  Ooodhne,  80  CiO.  200, 
22  Pac.  66. 

[h^  Judgment  cannot  be  vacated  on  mere 
motion  after  time  limited  by  statute. — People 
v.  Harrison,  84  Cal.  608,  611,  24  Pac.  311; 
People  V.  Blake,  84  Cal.  615,  22  Pae.  1142. 

[i]  Order  not  void  on  its  face  cannot  be 
set  aside  on  motion  after  lapse  of  six  months. 
Moore  v.  Superior  Court,  86  Cal.  496,  25 
Pae.  22. 

[j]  A  judgment  void  upon  its  fdee  may 
be  vacated  at  any  time  upon  motion;  and 
a  judgment  in  fact  void  for  want  of  juris- 
diction over  the  person  of  the  defendant, 
where  its  invalidity  does  not  appear  from 
the  judgment-roll,  may  be  vacated  upon  mo- 
tion within  a  reasonable  time  after  its 
entry,  and  at  least  within  the  time  limited 
by  section  473  of  the  Code  of  Civil  Proce- 
dure. What  is  the  extreme  limit  of  time  al- 
lowed for  such  motion,  not  decided. — ^People 
T.  Thomas,  101  Cal.  571,  36  Pac  9. 

[k]  When  a  judgment  is  not  void  upon 
its  face,  the  court  has  no  power  to  set  it 
aside  on  motion,  unless  the  motion  is  made 
within  a  reasonable  time,  but  resort  should 
be  had  to  an  action,  and  all  the  parties  in- 
terested should  be  notified  and  have  an  op- 

gortunity    to    be    heard, — People    ex  rel. 
ehwartz  T.  Temple,  103  CaL  447,  37  Pae. 
414. 

[1]  Court  has  no  power  to  set  aside  a  judg- 
ment foreclosing  a  certificate  of  purchase 
npon  evidence  not  found  in  the  judgment-roll, 
where  more  than  six  months  have  elapsed 
■luce  its  rendition.— People  ex  rel.  Lynch  t. 
Harrison,  107  Cal.  541,  40  Pae.  056. 

[m]  Judgment  cannot  be  vacated  on  mere 
motion  made  more  than  six  months  after  en- 
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$  2eB.   LadMf. 

[a]  A  defendant  who  seeks  to  vacate  a  judg- 
ment rendered  against  him  on  an  appearance 
filed  hj  an  attorney  must  move  promptly.— 
Garrison  t.  McGowan,  48  Cal.  592. 

[b^  A  motion,  made  six  moDtba  after  entry 
of  judgment,  to  open  the  same,  a  new  trial 
having  been  denied,  and  a  case  of  excusable 
neglect  not  being  shown,  is  made  too  late. — 
Hill  T.  Beatty,  61  Cal.  292. 

[e]  A  jndgment  foreclosing  the  grantor's 

interest  in  the  Lands  conveyed  will  not  be 
set  aside  on  motion  sixteen  years  after  its 
rendition.— People  v,  Blake,  84  Cal,  611,  22 
Pac.  1142;  People  v.  Hemme,  22  Pac.  1143. 

[d]  A  judgment  foreclosing  a  certificate  of 
purchase  of  state  lands  against  the  purchaser 
will  not  be  opened  twelve  years  later,  on 
motion  of  his  grantee  by  conveyance  before 
suit  begun,  on  the  ground  that  such  grantee 
was  not  served  with  summons,  as  against  sub- 
sequent  bona  fide  purchasers  from  the  state, 
who  allege,  moreover,  adverse  possession,  and 
notice  to  such  grantee  of  their  poasession  and 
improvements,  the  grantees'  remedy,  if  any, 
being  in  equity. — ^People  t.  Thomas,  101  Cal. 
671,  36  Pac.  9. 

(  266.   Objectlou  to  Joiisdictioit  or  Pro- 

can. 

[a]  Code  of  Civil  Procedure,  section  473, 
limiting  the  time  within  which  a  defendant 
not  personally  served  may  answer  to  the 
merits  of  an  action  in  which  judgment  has 
been  rendered  to  one  year  after  the  rendition 
thereof,  has  no  application  to  a  ease  in  which 
a  void  judgment  has  been  rendered.  Such 
judgment  may  be  set  aside  at  any  time. — 
People  V.  Greene,  74  Cal.  400,  6  Am.  St.  Bep. 
448,  16  Pac.  197,  200. 

[b]  A  judgment  rendered  in  1S65  cannot 
be  vacated  by  motion  in  1888,  on  the  grounds 
of  want  of  jurisdiction  and  payment  of  claim 
before  suit,  though  Code  of  Civil  Procedure, 
section  473,  provides  for  such  proceedings 
for  certain  causes  within  a  limited  time, — 
People  V.  Goodhue,  80  Cal.  199,  22  Pac.  66. 

[c]  A  judgment  rendered  in  1873  cannot  be 
vacated  on  motion  in  1889,  on  the  ground  of 
want  of  jurisdiction  of  the  parties. — People 
V.  Harrison,  22  Pae.  1143.  following  People 
V.  Goodhue,  80  Cal.  199,  22  Pac.  66. 

[d]  A  judgment  which  recites  that  der 
fendants  were  "regularly  served  with  pro- 
cess, as  required  by  law,''  is  not  void  on  its 
face  for  want  of  jurisdiction  over  the  persons 
of  defendants,  and  will  not  be  vacated  on 
mere  motion,  made  sixteen  years  after  its 
rendition,  though  there  is  some  evidence  that 
defendants  were  not  property  served  with 
summons. — People  v.  Harrison,  84  Cal.  607,  24 
Pac.  311;  People  v.  Blake,  84  Cal.  611,  22 
Pac.  1142,  24  Pae.  313;  People  v.  Hemme, 
24  Pac.  313;  People  v.  Brady,  24  Pac.  313. 

[e]  After  the  expiration  of  six  months  from 
its  rendition,  p  judgment  can  be  set  aside 


upon  motion  only  where  ft  ia  absolutely  voifl 

upon  its  face  for  went  of  jurisdiction  tbi 
subject  matter  or  of  the  person. — People  v. 
Dodge,  104  CaL  487,  38  Pac  203. 

[f]  A  judgment  which  is  void  for  want  of 
jurisdiction  may  be  set  aaide  on  motion 
made  on  notice,  though  more  than  a  rev 
has  elapsed  since  its  entry. — ^Hanson  t.  Han- 
son, 2U.Pae.  736. 

8  267.   ObjecUoos  Baaed  on  bfagdiii- 

ties. 

[ft]  Code  of  Civil  Procedure,  section  473, 
providing  that  a  motion  for  the  amendment 
of  a  judgment  must  be  made  within  sii 
months  after  sneb  judgment,  has  no  appliei- 
tion  to  a  motion  to  vacate  a  judgment  for 
want  of  findings;  and  such  a  motion  is  not 
limited  to  six  months  from  the  time  of  en- 
tering judgment.— Mace  T.  O  'BeiUey,  70  CtL 
231,  11  Pac.  721. 

{  268.    Jndgmauta  Tbxongh  lUstake, 

Surprise,  or  Otbeir  Misfortune. 

[a]  Under  Code  of  Civil  Procedure,  seetioB 
473,  providing  that  the  court  may  relieve 
a  party  from  a  judgment  or  order  taken 
against  him  through  bis  mistake^  surprise,  or 
excusable  neglect,  provided  that  application 
be  made  within  a  reasonable  time,  bat  in 
no  case  more  than  six  mouths  after  the  jndg 
ment  or  order,  the  court  which  rendered 
a  judgment  or  order  has  no  power  on  an  ei 
parte  motion  to  set  it  aside  thirteen  months 
after  its  rendition. — Banegaa  t.  Braekett,  S9 
Cal.  623,  34  Pac.  344. 

8  269.  Notice  of  Application. 

[a]  Where  the  court  makes  an  order  n- 
quiring  plaintifF  to  appear  at  a  certain  tiae. 
and  show  cause  why  a  judgment  in  his  faroi 
should  not  be  set  aside,  and  it  does  not  ap- 
pear that  a  copy  of  the  order  was  served  on 
plaintiff  or  his  attorney,  it  is  error  for  tbe 
court  to  set  aside  the  judgment,  and  its  order 
to  that  effect  will  be  reversed  on  appeal.— 
Vallejo  T.  Green,  16  Cal  160. 

Foe  AtJTHOEiTiss  rmu  OTara  States: 

See  30  Cent  Dig.,  cols.  1012-1014,  S  7^'- 

g  i^O.   Notice  to  m  i^peaniica  by  At 

tomey, 

[a]  Where  the  attorneys  for  both  p&rtie« 
are  present  at  the  hearing  of  a  motion  to 
vacate  a  judgment,  it  cannot  be  objected 
that  no  notice  of  the  motion  was  gives.— 
Acock  T.  Halsey,  90  CaL  21S,  27  Pae.  193. 

[b]  Appearance  of  tlie  defendants  at  heir- 
ing  of  a  motion  to  set  aside  a  judgment  of 
dismissal  of  the  action,  and  their  resisting 
the  motion  upon  its  merits,  without  wv 
objection  to  the  want  of  sufficient  notice 
of  the  motion,  is  a  waiver  of  the  usual  no- 
tice of  the  motion.— Toy  v.  Haskell,  12S  CtL 
5o8,  79  Am.  St.  Bep.  70,  61  Pac  89. 
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Other  Erldence. 

iQt  to  postpone  A  trial 
0  as  a  groand  for  set* 
aent,  where  it  is  de- 

where  an  attorney  ac- 
try  the  case. — McDon- 
Min.  Co.,  13  Cal.  220. 

not  served  with  pro- 
a  jnc^pnent  entered 
ippearance  entered  hy 
he  must  make  ont  a 
authority  of  the  attor* 
iowan,  48  Cal.  592. 

trial  court  that  an  at- 
to  appear  will  not  be 

<arties  for  whom  he  ap- 
lack  of  authority  hy 

evidence.*' — ^Hunter  v, 

:3  Pac.  51. 

judgment  defendant, 
ears,  that  he  has  no 
!e,  is  inenfficient,  as 
etum  of  personal  serr- 
finding  that  "the  de- 

regularly  served  with 
•  law,"  etc.,  to  justify 

judgment. — People  t. 
8  Pac.  203. 

livil  Procedure,  section 
e  court  may,  on  terms, 

a  judgment  or  order 
>ngh  his  mistake,  inad- 
neglect,  in  order  to  ob- 

dismissal  entered  by 
der  a  mistaken  belief, 
:  of  the  motion  for  re- 
lace  Hardware  Co.  v. 
6  Pac.  474. 

set  aside  a 'judgment 
not  necessary,  to  sup- 

e  moving  parties'  affi- 
there  be  evidence  in 

■its.  Code  of  Civil  Pro- 
providing  that  affida- 
a  motion. — ^Van  Loan. 
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such  payment  It  made. — Gregory  t.  Haynes, 
21  Ca).  443. 

[b]  An  order  vacating  a  jadgment  on  ac- 
count of  surprise  or  excusable  neglect  need 
not  require  as  a  condition  precedent  the 

Styment  of  all  th«  opposing  party's  coats,— 
yan  t.  Kooney,  49  Cal.  33. 

SVtt  AuTHOBmss  raoH  Othbb  States: 

41  li.  B.  A.  222,  note.   See,  also,  30  Cent. 
Dig^  eola.  1028-1030,  |  757.  ' 

I  277.  Operattoi  and  Effact. 

[a]  Ad  order  of  court  directing  that  a  cer> 
taki  judgment  be  not  enforced  destroys  it 
for  all  purposes. — ^Uulford  t.  Estudillo,  32 
Cal.  131. 

[b]  Order  denying  a  motion  to  vacate  a 
void  order  does  not  validate  such  void  order. 
Smith  T.  Los  Angeles  etc.  B.  Co.,  34  Pae.  242. 

Fm  AcTBORims  fboh  Other  States: 

See  30  Cent.  Dig.,  eols.  1031-1034,  759, 
700. 

§  278.   Second  AppUeatlcm. 

[a]  A  court  may  in  ItB  discretion  permit 
a  motion  to  vacate  a  judf^ment  to  be  renewed 
which  it  had  formerly  denied,  and  the  fact 
that  this  denial  had  been  made  at  a  pre- 
vious tStm  of  the  court  makes  no  diAerence. 
Mace  T.  O'BeiUey,  70  Cal.  231,  11  Pae.  721. 

s  279.  Taeattw  or  Bavlow  of  Ordar  Batting 
Aslda. 

[a]  Judgment  having  been  ordered  to  be  set 
aside  on  payment  of  costs,  motion  was  after- 
ward made,  before  payment,  to  place  the 
cause  on  the  calendar  for  trial.  The  court 
denied  this  motion,  and  ordered  the  judg- 
ment to  remain.  Held,  that  this  was  a  dis- 
tinct adjudication  that  the  previous  order  to 
set  aside  had  not  taken  effect,  and,  at  any 
rate,  the  latter  order  not  having  been  vacated 
or  appealed  from,  it  must  deprive  the  previous 
order  of  any  effect. — Gregory  v.  Haynes,  21 
Cal.  443. 

[b]  Trial  court  has  no  power  to  review  its 
own  order  setting  aside  a  judgment  for  want 
of  service  of  summons,  where  the  order  was 
regularly  made  after  hearing  and  considera- 
tion.—Hanson  T.  Hanson,  20  Pae.  736. 

X.  INJTTNCfflON  AMD  OTHER  EQUI- 
TABLE BELIEF  AGAINST  JUSCh 
MENT. 

4.  Nature  and  Oronnda  of  Bemedy.  §S  280- 
320. 

B.  Jurisdiction  and  Proeeedings,  §§  321-38S. 

A.    NATUBE  AND  OKOUNDS  OF  BEM- 
EDY. 

NATURE  AND  SCOPE  OF  REUBDT,  |  t80^ 
STATUTORY  PROVISIONS,  |  tU. 
RIGHT  TO  RELIEF,  |  262. 


EXISTENCE  or  OB  BXBOBT  TO  OTBEB  BIK- 

EOT,  i  388. 

WANT  OR  INADEQUAOT  OF  REMEDT  AT  LiV, 
I  284. 

LOSS  OF  LEGAL  BEHEpT,  |  286. 

EXCUSE  FOR  PAJLURE  TO  APPEAL  OB  FILl 

MOTION  FOR  RELIEF,  |  286. 
JUDGMENTS    ENJOIN  ABLE— DEFAULT  JUDO- 

MENT8,  I  287. 

  VOID  JUDGMENT,  |  288. 

GROUNDS  FOE  BELIEF  IN  GENEBAL,  |  289. 
  WANT  OB  FAILUBE  OF  OOMStDEKATKA 

I  290. 

  PATUENT  OB  SATISPAOnOM  OP  JUDO- 

HENT,  I  291. 
  BELIEF  TO  SUBETIE8  ASD  INDOBSSBS, 

i  292. 

WANT  OF  JURISDICTION— WANT  OF,  OB  JE- 
REGULARITY  IN  PROCESS  SEBVICB  01 
NOTICE,  I  293. 

  FALSITY    OP    RETURN,   PBOOF  OB  El- 

CITAL8  AS  TO  SERVICE,  |  294. 

EBKOBS  AND  IRBEGnLABITIES,  |  295. 

  UISCONDUCT  OF  JUDGE,  {  298. 

  ERRORS  OP  LAW  OB  PACT,  S  297, 

  DEFECTS  IN  EVIDENCE.  |  298. 

  DEFECTS  IN  PLEADINGS,  f  299. 

■   RELIEF  NOT  AUTHORIZED  BY  PLEAD- 
INGS. I  300. 

  MISTAKES  OB  IRREGULARITY  IN  BEX- 

DITION  OR  ENTRY,  |  301. 

DEFENSES  NOT  INTERPOSED  IN  FOBUEB  AC- 
TION—IN  GENERAL,  |  802. 

  EQUITABLE  DEFENSES,  S  SOS. 

BZ0U8ES  FOB  PAILUBE  TO  OBTAIN  BKUV 
IN  FOBMEB  ACTION— IN  GENEEIL,  1 
804. 

  SURPRISE,  I  SOS. 

  RELIANCE  ON  INTEGBITT,  PBOHISS  01 

STATEMENT  OF  OPP08ITX  PABTT  OB  tS- 
TOBNEY,  I  808. 

 COMPROMISE    OB    BBTTLEXENT.  I 

807. 

—  MISTAKE,     NEGLIGENCE    OB  1IISC05- 

DUCrr  OP  COUNSEL.  I  808. 
OOUPELLING -SETOFF  OB  JUDOHEST  AGAINST 

JUDGMENT,  I  809. 

  SUBJECT  MATTEB  OF  SETOFF.  |  810. 

MERITORIOUS    CAUSE    OF   AOTXOK   OB  Dl- 

FENSE,  I  Sll. 
PERSONS  ENTITLED  TO  BELIEF,  |  $12. 
  PURCHASERS  AND   PERSONS  NOT  PIB- 

TIES,  S  SIS. 
PERSONS    AGAINST  WHOM  BELIEF  MAT  BI 

GRANTED— PDR0HASEB8  WITH  KOTia 

I  814. 

TBAUD.    PEBJUBT,    OOLLUBIOK,    OB  OTHSl 

CONDUCT— FBAUD,  |  SIS. 
_  COLLUSION,  I  818. 

  FBAUD  IN  PBETBNTXNG  DEFENSE,  |  Hi- 

  PERJUBT  OB  FALSE  TESTIMONY,  I  I* 

MATTERS  PRESENTED  AND  DETKBMIHED  It 

ORIGINAL  ACTION,  f  819. 
HEWLT  DIBOOTEBED  BTIDBHCB,  t  tSO* 

Bight  of  en*  oeut  to  sajsla  ntmummt  af  1*'^ 
aiSBt  oC  another  ooart   Sse  Omuts,  f  IT. 

%  280.  Natun  and  Betf^*  of  ftonady. 

fa]  While  it  may  be  tne  that  a  eonrt  of 
•qnity  will  not  vacate  ft  Judgment  obtsisad 
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[b]  A  creditor  broaglit  an  action  to  set  aside 
an  order  aetting  apart  a  homestead  as  hav- 
ing been  procured  hy  frand.  Held,  that  there 
was  not  an  adequate  remedy  by  motion 
to  vacate  the  order,  since  he  could  not  ap- 
peal from  an  order  denying  the'  motion,  be- 
eaose  the  order  sought  to  he  vacated  was  it- 
self an  appealable  order. — Wickersbam  t. 
Conerford,  06  CaL  438^  31  Pae.  S58. 

Tan  AuTBosmis  tboh  Otheb  Statks: 

Set  80  Cent  Dig.,  eoU.  1055,  1056,  {  772. 

§  286.  LoH  Of  Legal  Bemed^. 

[a]  An  injunction  will  not  be  sustained  to 
stay  proceedings  under  a  judgment  obtained 
by  neglect  of  a  party  or  counaei,  wuere,  it'  tne 
neglect  were  excusable,  full  relief  might  have 
been  had  on  motion  in  the  original  action.— 
Borland  v.  Thornton,  12  Cal.  440. 

[b]  A  party  against  whom  an  unjast  jadg* 
ment  has  been  obtained  through  accident, 
mistake,  or  fraud,  may,  after  the  adjournment 
of  the  term  at  which  judgment  was  rendered, 
and  where  no  want  of  diligence  ia  imputable 
to  him  in  seeking  reliet,  maintain  an  equi- 
table action  to  set  aside  the  judgment.— Bi- 
beud  T.  Kreutz,  20  Cal.  100. 

[c]  Failure  of  losing  party  to  move  for 
new  trial  after  a  verbal  agreement  tor  a 
settlement  of  the  judgment  with  the  attor- 
ney of  the  opposite  party,  under  the  circum- 
stances of  this  case,  held  not  to  be  such 
negligence  as  to  deprive  him  of  the  right 
to  apiieal  to  a  court  of  equity  to  restrain  the 
enforcement  of  the  judgment  for  a  fraudulent 
violation  of  the  8greement.-~Thompaon  t. 
Laughlin,  91  Cal.  313,  27  Pae.  752. 

{d]  The  remedy  of  a  defendant  who  has 
failed  to  move,  within  the  time  required  by 
statute,  to  set  aside  a  judgment  void  for 
want  of  jurisdictioD  of  defendant 's  person 
is  by  action,  making  all  persons  interested  par- 
ties thereto.— People  v.  Temple,  103  Cal.  447, 
37  Pac.  414. 

[e]  When  time  within  which  motion  for 
relief  from  judgment  may  be  made  has  ex- 
pired without  laches  or  want  of  diligence, 
fioparate  ai'tion  may  be  brought  in  equity. — 
Brackett  v.  Senegas,  116  Cal.  284-286,  48  Pae. 
90. 

[f]  Where  the  remedy  by  motion  before  the 
original  tribunal  has  expired  without  any 
charge  of  laches  or  negligence  on  the  part  of 
a  ]iprson  seeking  to  have  a  judgment  set 
aside  in  equity  on  the  ground  fraud,  ibe 
ri'im  dv  ill  e.iuitv  is  not  lost. — Parsons  v. 
Weia,  '144  Cal.  410,  77  Pac.  1007. 

§  286.  Ezcnse  for  Failnre  to  J^peal  «r  Flla 
Motion  for  Belief. 

[a]  Where  party  failed  to  obtain  proper 
certificate  of  referee  to  exceptions  taken  at 
trial,  relying  on  the  verbal  assurance  of  the 
attorney  on  the  other  side  that  he  would 
agree  to  a  statement,  such  party  cannot  be 


considered  free  from  fault  and  negIignf^ 
and  he  is  not  in  a  position  to  invoke  the  aid 
of  a  court  of  equity  to  enjoin  a  judgment  ob- 
tained against  him. — Phdps  r.  Peabodr,  7 
Cal.  50. 

[b]  The  defendant's  attoniey,  on  the  trial, 
objected  to  the  introdnetion  of  certain  tn- 
timony,  and  the  court  erroneously  overruled 
the  objection.  An  exception  was  taken  to 
the  ruling,  and  by  reason  of  such  erroneou 
ruling  the  plaintiff  recovered  judgment.  The 
testimony  was  taken  down  by  the  official  re- 
porter, who  failed  to  noto  the  objection  tad 
exception.  The  defendant  moved  for  a  new 
trial,  and  adopted  as  his  statoment  the  report 
of  the  official  reporter,  without  observing 
the  error  in  the  report,  and  for  that  reasoa 
failed  to  obtain  a  new  trial.  Held,  that  the 
mistake  had  been  accompanied  by  sach  negU> 
gence  on  the  part  of  the  attorney  that  a 
court  of  equity  would  not  relieve  against  the 
judgment.— -Qoinn  t.  Wetherbea,  41  CaL  247. 

[e]  Reliance  of  plaintiff  in  injnnetion  soit, 
as  defendant  In  justice's  eoart,  upon  the 
promise  of  the  justice  to  grant  a  new  trial, 
which  the  plaintiff  in  the  justice's  court  does 
not  appear  to  have  participated  in  or  knows, 
and  the  postponement  of  the  hearing  of  the 
motion  until  after  the  expiration  of  the  tine 
for  appeal,  and  the  final  denial  thereof  by 
the  justice,  oknnot  excuse  the  neglect  of  the 
defendant  to  appeal  from  the  judgment,  or 
entitle  him  to  relief  in  equity  against  tlie 
judgment— Hollenbeak  MeCoT,  127  CaL 
21,  69  Pae.  801. 

S  287.  Jndgmoiti  IftiJntinWii  DeflMH  Jttdi- 
ments. 

[a]  A  judgment  by  default  taken  on  illegal 
cause  of  action  arising  will  be  enjoined.— 
Pacific  Debenture  Co.  t.  Caldwell,  147  CaL 
106,  81  Pae.  814. 

§  288.   Void  Judgment. 

[a]  It  is  no  objection  to  jurisdiction  of 
equity  that  judgment  was  on  iu  face  voii, 
because  the  plaintiff  was  liable  to  be  harassed 
by  it,  and  defendanto  were  in  the  act  of  ea- 
forcing  it.— Chester     Uiller,  18  Cal.  558. 

[b]  Where  a  judgment  is  void,  an  injunctioa 
will  not  be  granted  to  restrain  the  levy  oi 
execution,  as  the  district  court  has  power  te 
quash  on  motion. — Chipman  v.  Bowman,  14 
Cal.  157;  Logan  v.  Eillegass,  16  Cal.  200. 

[c]  If  a  judgment  and  execution  issned 
thereon  are  void,  there  ia  no  case  for  relief 
in  equity  by  injunction  to  prevent  a  sale 
under  the  exeeution.^-8aiiclieE  t.  Carriage,  31 
Cal.  170. 

F(S  AuTHORims  Rou  Othxb  States: 

81  L.  B.  A.  200,  note.   See,   also,  30 
Cent.  Dig.,  cols.  1073-1076,  S  782. 

§  289.   Grounds  t<a  Belief  In  OeneraL 

[a]  A  court  of  chancery  has  no  jurisdiction 
to  revise  or  reform  a  judgment  of  a  court 


Digitized  by  Google 


,  JUDGMENT,  X,  A,  S8  i 


of  law,  in  the  atwenee  of  equitable  grounds 
of  relief.— Dutil  t.  Pacheeo,  81  Cal.  438,  82 

Am.  Dec.  749. 

[b]  Mistake  of  attorneya  resulting  in  fail- 
ore  to  file  undertaking  on  appeal  in  time 
is  not  ground  for  reliex  in  equity. — Daly  v. 
Pennie,  S6  Cal.  654,  21  Am.  St  Bep.  Ql,  25 
Fae.  67. 


§  290.  - 
Uon. 


Want  or  Fallnn  of  Cloo8td«ift> 


[a]  The  collection  of  a  judgment  for  the 
balance  of  purchase  money  of  land  under 
covenant  of  good  title  will  not  be  enjoined, 
on  the  ground  that  the  grantor  had  no  title, 
as  long  as  the  judgment  debtor  remains  in 
posseisioiL— Jaeluon  v.  Norton,  6  CaL  187. 

S  291.    PaynMiil  or  BattofwUon  of 

Jndgment. 

[a]  Injunction  will  lie  to  rnstrain  the  eii' 
forcement  of  a  judgment  already  satisfied. — 
Thompson  t.  Laughlin,  91  CaL  813,  27  Pae. 
752. 

[b]  Ab  alternative  judgment  in  the  form 
usual  in  actions  of  claim  and  delivery  of  per- 
sonal  property  is  satisfied  by  a  voluntary  re- 
turn of  the  property  prior  to  the  entry  of  the 
judgment.  The  party  obtaining  the  judgment 
is  not  entitled  to  both  property  and  value, 
and  having  received  the  property,  equity, 
treating  that  as  done  which  ought  in  justice 
to  be  done,  will  consider  it  as  received  in  sat- 

j  isfaction  of  the  judgment,  and  enjoin  its  fnr- 
*  ther  execution. — Thompson  T.  Laughlin,  91 
-J  CaL  313,  27  Pae.  752. 

 Relief  to  Soretles  and  Indorsers. 


[a]  Plaintiff,  the  apparent  maker  of  a  note, 
was  in  fact  the  surety  for  H.,  the  payee 
named  therein,  who  indorsed  it  to  defend* 
ant  bank,  receiving  its  face  value  therefor. 
After  maturity  H.  conveyed  to  defendant 
property  "in  full  payment  of  all  claims  and 
demancU"  against  him  and  of  his  indebted- 
ness for  all  money  borrowed  from  said  bank, 
and  took  a  release  reciting  that  all  such 
claims  were  fully  paid.  Thereafter  defend- 
ant recovered  judgment  on  said  note  against 
H.  and  plaintilf,  the  former  making  default,' 
and  the  latter  being  ignorant  of  the  convey- 
ance and  release  previously  executed.  De- 
fendant had  no  knowledge  that  plaintiff  was 
an  accommodation  maker,  and  afwayi  looked 
npon  him  as  the  principal,  never  having  ac- 
cepted H.  as  primarily  liable.  Held,  that 
plaintiff  was  entitled  to  have  the  judgment 
declared  satisfied;  the  settlement  made  by 
H.  extinguishing  all  liability  on  the  note. — 
Merrill  v.  First  Kat.  Bank,  94  Cal.  59,  29 
Pae.  242. 

§  293.  Want  of  Jurisdiction — ^Want  of,  or 
Irregularity  in.  Process,  Service  or  No- 
tice. 

{a]  Injunction  will  not  lie  against  jndg- 
ment by  default  on  ground  that  sheriff's  re- 
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pnrehaMT  from  Mtting  up  the  judgment  u 
an  estoppel  or  from  using  it  to  perpetuate  the 
advantage  he  liaa  gained. — ^Uartin  v.  Parsons, 
40  CaL  M. 

[e]  Where  a  Judgment  was  obtained  againat 

a  nonresident,  who  was  served  with  process 
in  another  state  on  a  false  affidavit  that  serv- 
ice had  been  made  in  California,  the  defend- 
ant >ivas  entitled  to  maintain  an  action  for 
relief  from  the  judgment. — ^Lapham  t.  Camp- 
beU,  61  Cal.  296. 

Fob  Adthobities  tbou  Othib  States: 

See  SO  Cent  Dig.,  eols.  1110-1112,  S  795. 

{  295.  Errors  and  £rregalaritles. 

[a]  Equity  will  not  interfere  to  correct  a 
mere  clerical  error  in  a  judgment  appearing 
on  the  face  of  the  record,  which  could  be  cor- 
rected by  tue  court  at  any  time,  it  not  ap- 
pearing that  the  interests  of  others  than  par- 
ties to  the  suit  or  parties  represented  by  them 
are  affected.— Hull  T.  Calkins,  137  Cal.  84,  69 
Pae.  838. 

[b]  Where  errors  in  proceedings  and  trial  of 
an  action  before  judgment  are  not  corrected 
on  a  motion  for  a  new  trial  or  on  appeal, 
such  errors  cannot  be  taken  advantage  of  by 
a  direct  or  collateral  attack  on  the  judg- 
ment—WeUi  T.  Eocb  (CaL  App.),  88  Pac. 
604. 

F<tt  ATrrHOBirTEs  FBOH  Otheb  States: 

80  L.  B.  A.  700,  note.    See,  also,  30 
Cent  Dig.,  eols.  1115-1131,  H  797-807. 

{  296.   Misconduct  of  Judge. 

[a]  District  court  being  a  court  of  general 
jurisiliction,  can,  in  a  case  of  equity,  where 
fr:u!tl  and  collusion  are  charged  against  a 
jud^e,  in  entering  an  order  or  decree,  review 
the  snmc  and  annul  it,  If  the  facts  justify 
such  a  conclusion. — Sanford  v.  Head,  5  CaL 
297. 

I  297.   Errors  of  Law  or  Fact 

[a]  Separate  suit  in  equity  to  set  aside  judg- 
ment cannot  be  maintained  for  mere  errors  of 
law  or  fact  in  first  suit. — Griffith,  Estate  of, 
84  Cal.  112,  24  Pac.  381. 

[b]  Mere  error,  as  to  law  or  facts,  is  not 

ground  for  equitable  relief;  reme<lv  is  by  ap- 
peal.— Daly  V.  Pennie,  86  CaL  533,  21  Am. 
St.  Kep.  61,  25  Pac.  67. 

§  298.   Defects  In  Evidence^ 

[a]  Courts  of  equity  will  not  enjoin  a  judg- 
ment not  manifestly  wrong,  simply  because  of 
a  defcet  in  the  evidence. — Pico  t,  Suftol^  6 
CaL  294. 

§  299.   Defects  In  Pleadings. 

[a]  Equity  will  not  set  aside  a  judgment  be- 
cause complaint  was  filed  on  legal  holldi^f 


if  negligence  appears  and  debt  is  not  Bhowa 
to  be  unjust. — Peterson  t.  Weissbein,  65  CaL 
42,  2  Pac.  730. 

[b]  Where  a  judgment  is  ineffectual  to  sup- 
port a  plea  of  res  judicata,  because  the  time 
for  appeal  therefrom  has  not  expired,  i>n« 
pleading  such  judgment  in  bar,  instead  of 
pleading  the  pendency  of  the  action  in  abate- 
ment until  the  judgment  should  become  final, 
so  that  it  could  be.  set  up  by  supple  mental 
answer  in  bar,  cannot  have  the  second  judg- 
ment set  aside,  or  its  enforcement  perpetual]? 
stayed.— Brown  v.  Campbell,  110  Cal.  6«.  4» 
Pae.  12. 

Foa  Authorities  rov  Otheb  States: 
See  80  Cent  Dig.,  coL  1124,  S  8^3. 

§  300.   Belief  not  Antboxized  by  Flesd- 

Ings. 

[a]  When  a  decree  Is  made  by  consent  of 
the  attorney  it  is  no  ground  of  error  that  tlu 
decree  embraces  land  not  in  the  complain^ 
and,  even  if  error,  the  remedy  is  by  appeiL— 
Holmes  v.  Bpgers,  13  Cal.  191. 

I  301.   Mistake  or  Irragulaxity  In  B«- 

ditton  «  Entry. 

[a]  It  is  no  ground  for  enjoining  a  judg- , 
meiit  that  it  was  irregularly  entered  by  the 
clerk,  since  for  this  error  the  party  has  i 
remedy  by  motion  to  quash  the  execution  tf- 
sued  thereon. — ^Logan  v.  Hillegass,  16  Cal.  iOi. 

[b]  A  bill  in  equity  was  brought  to  aet 
aside  a  judgment  erroneously  entered  in  form. 
Held,  that  the  form  of  entry  was  immaterial, 
BO  far  as  concerned  the  powers  of  a  court  of 
equity,  and  that  error  therein  must  be  coi- 
rected  by  appeal,  not  by  proceedings  ii 
equity. — Hunter  v.  Hoole,  17  CaL  418. 

[c]  A  court  of  equity  will  never  set  tsiile 
a  judgment  for  mere  error,  whether  of  lav 
or  fact,  committed  in  the  rendition  of  the 
judgment. — Wickersham  v.  Comerford,  liH 
CaL  494,  88  Pac  101. 

§  302.  Defmses  not  Interposed  in  Focbk 
Action— In  OeneraL 

[a]  |  Where  a  person  purchases  land  with 
notice  of  the  pendency  of  an  action  -of  eject* 
ment  againat  his  grantor,  and  neglects  to  it- 
tend,  a  judgment  rendered  against  the  grsB- 
tor  will  not  be  set  aside  by  a  court  of  equitr 
on  motion  of  the  grantee,  nnlMS  it  has  been 
obtained  by  fraud  or  through  some  accident 
or  mistake,  without  fault  or  laches  on  the 
part  of  the  complainant,  and  after  all  remtiy 
at  law  has  been  lost. — Mastick  v.  Thorp, 
CaL  444. 

[b]  A  perpetual  injunction  against  a  jaig- 
ment  in  ejectment  will  not  be  allowed  on 
grounds  which  could  have  been  set  up  a>  > 
.legal  defense  in  the  action  at  law. — Agard 
Valencia,  39  Cal.  292;  Ede  v.  Hazen,  61  Cal- 
360,  8  Am.  Bep.  466. 
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Tor  AuTHORinxs  fbou  Othee  States; 

80  Ik  B.  A.  500,  note.   See,  alBo.  30  Cent. 
Dig.,  eoli.  1132-1152,  S|  80S-S15. 

I  SOS.   BqnltttUe  DefeuM. 

[a]  Equity  will  relieve  against  an  ineqni- 
table  judgment  at  law,  where  the  facts  show- 
ing Buch  judgment  to  be  contrary  to  equity 
coutd  not  have  been  set  up  as  a  defense  at 
law.— Eelley  v.  Erieas,  68  Cal.  210,  0  Pac.  129. 

Fob  Authoritibs  ntoii  Other  States: 

See  30  Cent.  Dig.,  oola.  1138-1141,  g  809. 

{  804.  Bxcvm  for  Fallnie  to  OMaln  Be- 
lief In  Former  Action—In  Oeneral. 

[a]  Allegations  of  ignorance  in  making 
necessary  averments,  or  of  insufficient  con- 
duct in  the  prosecution  of  a  former  suit,  do 
not  constitute  ground  for  relief  in  chancery. 
Baniett  v.  KUbonme,  S  Cal.  327. 

Fob  Authorities  trou  Other  States: 

See  30  Cent.  Dig.,  eols.  1153-1155,  t  816. 

g  806.   Sniprim. 

[a]  A  party  may  resort  to  a  court  of  equity 
for  relief  against  a  judgment  obtained  by  enr- 
prise. — Oarpentier  v.  Hart,  5  Cal.  406. 

[b]  Where  a  judgment  has  been  obtained 
sgaiust  a  party  by  surprise  without  laches  on 
his  part,  he  may  maintain  a  suit  in  equity 
to  have  It  set  aside  after  the  adjournment  of 
the  term  at  whieh  it  was  entered  has  de- 
prived him  of  his  remedy  by  motion. — Bibend 
V.  Kreutz,  20  Cal.  100. 

Fob  Authorities  from  Other  States: 

See  30  Cent.  Dig.,  cola.  11611166,  {  821. 

g  306.   BeUuiee  on  Intacrlty,  Prtnnlse, 

or  Statement  of  Opposite  Par^  w  Attor- 
ney. 

[a]  A  judgment  will  be  enjoined  when  the 
plaintiff  obtained  judgment  in  violation  of 
bis  written  stipulation,  on  file,  diBmis'ing  the 
action. — McLeran  v.  McNamara,  55  Cal.  508. 

[b]  Where  plaintiflE,  in  violation  of  his  stipu- 
lation to  dismiss,  takes  judgment,  defendant 
is  not  limited  for  relief  to  the  proceeding  by 
motion  within  six  months,  given  by  Code  of 
Civil  Procedure,  section  473,  but  he  may  bring 
an  action  to  set  aside  the  judgment  and  exe- 
ention. — California  Beet  Sugar  Co.  Porter, 
68  Cal.  369,  9  Pae.  313. 

pc]  A  complaint  to  enjoin  the  collection  of 
a  deficiency  judgment,  alleginti  that  iilain- 
tiffs,  the  mortgagors,  relying  on  the  promise 
of  the  mortgagee  not  to  enter  a  personal  judg- 
ment against  them,  made  default  in  the  fore- 
eloBure  suit,  and  did  not  appear  at  the  sale, 
is  defective,  as  it  does  not  show  a  considera- 
tion for  said  promise,  nor  that  plaintifFs  were 
injured  b/  their  relianco  thereon. — Helm  t. 


Bntin,  109  Cal.  500,  50  Am.  St.  Bep.  54,  4S 
Pac.  138,  reversing  40  Pfte.  39. 

g  807.  Oompromln  or  Settlement. 

[a]  A  complaint  in  an  action  to  set  aside 
a  judgment  alleged  that  plaintiff  had  paid  de- 
fendant a  sum  in  full  satisfaction  of  hef 
pretended  claim,  and  that  she  had  executed  a 
release  under  seal,  and  promised  to  dismiss 
her  action,  and  be  had  therefore  filed  no  an- 
swer; that  she  had  fraudulently  failed  to  dis- 
miss the  action,  but  had  taken  judgment  by 
default,  and  waited  to  issue  execution  until 
after  term  time,  so  that  .plaintiff,  who  had 
no  notice  of  the  judgment,  was  precluded 
from  filing  a  motion  to  have  it  set  aside. 
Held,  that  the  complaint  stated  a  cause  of  ac- 
tion.— McGregor  v.  Shaw,  11  CaL  47. 

[b]  An  injunction  will  be  granted  to  enjoin 
trie  enforcement  of  an  alternative  judgment 
in  rfiplevin  for  the  return  or  value  of  the 
property  sued  for,  where  it  appears  that,  dur- 
ing the  pendency  of  the  action,  and  after  is- 
sue joined  therein,  the  property  was  all  re- 
turned to  the  plaintiff  in  the  replevin  suit; 
that  the  defendant  therein  was  prevented  by 
the  court  from  showing  that  fact  under  the 
pleadings;  and  that  after  the  judgment,  and 
within  the  time  allowed  to  move  for  a  new 
trial,  it  was  agreed  between  the  parties  that 
upon  the  payment  of  a  specified  sum  the 
judgment  should  be  satisfied,  and  that  rely- 
ing upon  the  agreement  no  such  motion  was 
made,  and  the  tender  of  the  amount  agreed 
upon  was  rejected  after  the  time  for  such  mo- 
tion had  elapsed. — Thompson  t.  Laughlin,  91 
Cal.  318,  27  Pac.  752. 

g  308.   BUstaks,  NaiOlgoiictb  or  Waeu^ 

duet  of  OounsoL 

fa]  A  complaint  to  have  a  judgment,  and 

an  order  refusing  a  new  trial,  set  aside,  which 
alleges  that,  owing  to  the  negligence,  fraud, 
or  mistake  of  plaintiffs'  attorney  in  not  hav- 
ing an  appeal  bond  filed  in  time,  the  appeal 
from  the  judgment  and  order  was  dismissed, 
and  that  the  judgment  and  order  were  unjust, 
and  contrary  to  law,  but  which  charges  no 
fraud  apiainat  defendant,  nor  collusion  be- 
tween him  and  plaintiffs'  attorney,  does  not 
state  a  cause  of  action,  where  there  is  no 
allegation  that  there  was  not  a  fair  trial  in 
the  action,  and  plaintiffs'  motion  for  a  new 
trial,  exhibited  in  the  complaint,  shows  no 
error  in  point  of  fact.— Davis  t.  Chalfant,  81 
Cal.  627,  22  Pae.  972. 

rb]  Negligence,  fraud  and  mistake  of  plain- 
tiff's attorney,  whereby  he  loses  his  right  to 
appeal,  is  not  ground  for  setting  aside  judg- 
ment.—Davie  ▼.  Chalfant,  81  CaL  629,  680,  28 
Pae.  972. 

[c]  Failure  of  party  to  Introduee  evidence, 
known  to  him  to  exist,  is  not  ground  for 
suit  in  equity  to  set  aside  judgment— Grif- 
fith, Estate  of,  84  Cal.  112,  113,  24  Pac  381. 

Fob  AWHOBTma  fbov  Other  Staixs: 

See  80  Cent  Dig.,  cols.  1181-1186,  S  827. 
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S  S09.    OompelUnf    8«toff    of  JodgnMnt 
Agtiut  Jtadgmmt. 

[ft]  Mutual  jadgmenti  In  rem  may  be  set 

off  in  equity,  where  the  geiznres  in  both  eaaea 
were  released  upon  bonds,  one  of  which  i* 
worthless  hy  reason  of  insolvency  of  the 
parties,  and  where  one  party  has  fraudulently 
assigned  hia  judgment,  so  as  to  prevent  a 
setoff  at  law. — Bnssell  t.  Conway,  11  Cal.  93. 

[bl  When  a  judgment  ii  offered  In  setoff 
against  another,  to  which  the  parties  are  not 
the  same,  a  court  of  eqnity  wul  look  beyond 
the  nominal  to  the  real  parties  in  interest, 
and  adjudicate  fteeordingfy.— ^bbs  t.  Doff, 
23  Cal.  696. 

Foe  Authobitibs  fboh  Othxs  Statu: 

58  C.  C.  A.  532,  note.    Bee,  also,  30  Cent 
Dig.,  cola.  1188-120S,  9$  830-836. 

I  310.   Subject  Matter  of  Setoff. 

[a]  A  court  of  eqnity  will  allow  one  judg- 
ment to  be  set  off  against  another,  when  the 
defendant  of  the  one  is  insolvent  and  the 
plaintiff  in  the  other  is  merely  his  tmstee.— 
Hobbs  T.  Dnff,  23  Cal.  696. 

I  811.  Iftiitorioiu  OMue  of  Action  or  De- 
fenie. 

[a]  Enforcement  of  n  judgment  will  not 
be  enjoined  as  fraudulently  procured,  nnless 
the  judgment  debtor  aver  and  prove  that  he 
has  a  good  defense  on  the  merits. — Preston  v. 
Hill,  38  Cal.  688. 

fb]  Equity  will  refuse  relief  unless  it  be 
shown  that  defendant  had  meritorious  de- 
fense.—Hill  V.  City  Cab  etc.  Co.,  79  Cal.  190, 
21  Pac.  728. 

[el  To  entitle  the  defendant  to  relief 
against  a  decree  on  the  ground  of  fraud  it 
must  appear  that  he  bad  a  good  defence  on 
the  merits,  and  that  such  defense  had  been 
lost  to  him  without  fault  on  his  part. — Col- 
lins V.  Scott,  100  Cal.  446,  34  Pac.  10^5. 

[d]  In  an  action  to  vacate  a  .-judgment  ob- 
tained by  fraud,  it  is  not  necessary  to  show 
that  the  defense  to  the  action  in  which  the 
judgment  was  rendered  is  not  barred  by  lim- 
itations.— People  T.  Perris  Trr.  Dist,,  142  Cal. 
601,  76  Pac.  381;  Fogg  v.  Perris  Irr.  Dist., 
142  Cal.  zviii,  76  Pac.  1127. 

[e]  In  a  suit  to  quiet  title  and  set  aside  a 
former  judgment  alleged  to  have  bepn  pro- 
cured by  fraud,  in  which  the  title  to  the 
real  estate  was  quieted  in  defendant,  alle- 
gations in  the  complaint  that  the  plaintiff 
was  at  all  times  prior  to  the  commencement 
of  the  former  action  the  owner  in  fee  of  the 
lands  in  controversy,  and  that  the  statements 
of  the  defendant  in  his  complaint  in  the 
former  action  that  he  was  the  owner  of  the 
oroperty  were  wholly  false,  and  were  known 
by  him  to  be  false,  were  sufficient  averments 
of  a  raeritorions  defense  to  the  former  action. 
Parwins  t.  144  Cal.  410,  77  Pae.  1007. 


[f]  In  an  action  to  set  aside  a  judgment  for 
fraud  and  undue  influence,  plaintiff  wu  bound 
to  prove  the  same,  and  also  that  good  and  sub- 
stantial defenses  or  partial  defenses  existed 
to  the  action  at  the  time  the  judgment  wat 
obtained.— Beed  t.  Bank  of  Ukiah  (CiL 
Sup.),  82  Pm.  845. 

Fob  ATJTHoums  waou  Othb  Statis; 

See  30  Cent  Dig.,  oob.  1231-1237,  || 
849-861. 


S  S12.  Penons  Enttfted  to  Bellof . 

{a]  To  authorize  the  interposition  of  a  eonrt 
chancery  to  enjoin  a  judgment  at  law  n 
the  ground  of  newly  discovered  facte,  the  pro- 
ceeding must  be  taken  by  the  defendant  in 
the  judgment  at  law,— Mnlford  ▼.  Cohn,  18 
Cal.  42. 

[b]  Where  a  foreclosure  decree  was  frandn- 

lently  entered  for  an'  excessive  amount,  tfa< 
mortgagors'  right  to  sue  to  vacate  the  same 
was  not  dependent  on  their  ability  to  par  tlte 
amount  that  might  be  found  due  on  the  ac- 
counting,— Estudillo  V.  Security  Loan  ett 
Co.  (Cel.  Sap.),  87  Pae.  1ft. 

{  313.  TmSuMm  ud  Penou  uol  PuUm. 

[a]  A  court  of  equity  in  a  salt  brought  hj 
a  party  wbo  has  purchased  land  subject  to 
a  judgment  lien  against  the  plaintiff  in  the 
judgment  will  not  remove  the  judgment  lies 
on  the  gronnd  that  the  judgment  was  ob- 
tained by  fraud,  it  not  appearing  that  the 
complainant  bought  the  land  with  the  m- 
derstanding  that  the  judgment  was  void: 
much  less  in  such  a  suit  will  the  court  annul 
the  judgment. — ^Marriner  t.  Smith,  27  CaL 
649. 

[b]  Equity  will  stop  execution  of  jnd^ent 
in  favor  of  one  who  is  not  a  party  where  its 
enforcement  would  irreparably  injure  his  land 
or  create  a  cloud  on  his  title. — Archbishop  f. 
Bhipman,  69  Cal.  689,  11  Pac  343. 

[c]  The  grantee  in  a  deed  purporting  to  cos- 
vey  land  then  in  possession  of  defecdaot. 
under  a  judgment  in  favor'  of  defenilant 
against  the  grantor,  rendered  in  an  action  to 
which  such  grantee  was  not  a  party,  cannot 
sue  to  set  aside  the  judgment. — Whitnev  v. 
Kelley.  91  Cal.  146,  28  Am.  St.  Bep.  106,  29 
Pac.  624,  16  L.  B.  A.  813. 

{  314.   Persons  Against  Whom  Belief  wv  hi 
Oranted^PorclMMis  with  Notice. 

[a]  If  one  dies  seised  of  real  estate,  leav- 
ing children  in  another  state,  to  whom  tfaereii 
an  interest  descends,  and  they  are  ignorant 
of  their  right  to  the  property,  and  the  widow 
of  the  deceased  informs  them  that  he  left 
no  property,  and  by  fraudulent  practices  ob- 
tains a  judgment  against  them  decreeire  ttat 
they  have  no  interest  therein  and  enjoining 
them  from  setting  up  any  title  thereto,  n 
court  of  equity  mil  set  aside  the  judgment 
and  establish  the  children's  right  to 
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proper^,  and  meli  nllef  will  be  granted 
as  againat  parties  who  parehaaed  the  prop 

erty  -from  the  widow  with  notice;  bat,  if 
such  judgment  on  the  face  of  the  roll  appeari 
valid,  those  who  purchase  property  on  the 
faith  thereof  are  protected,  if  they  had  no 
actual  notice  of  sneb  fraudolent  practices.— 
Hayden  y.  Hayden,  M  CaL  332. 

Jb]  Aflrignee  of  judgment,  with  notice  of 
right  of  beneficial  owners,  may  be  restrained 
from  enforcing  it,  thoQgh  not  insolvent,  if 
beneftciariea  are  insolvent. — ^Meyei  t.  Tolly, 
48  CaL  70. 


}  316.  Frand,  PwJiut,  Oolhudon,  or  Otluv 
Misconduct — Fraud. 

[a]  An  original  bill  is  a  proper  mode  of 
seeking  redreas  againat  a  decree  obtained  by 
fraud  or  covin. — Sanford  r.  Head,  6  Cal.  297. 

[b]  A  party  is  not  confined  to  hla  remedy 
by  statute,  but  may  resort  to  a  court  of 
equity  for  relief  against  a  judgment  obtained 
by  fraud  or  surprise. — Carpentier  t.  Hart,  5 

Cal.  406. 

[e]  Injunction  will  lie  in  favor  of  attaching 

Teditors  against  a  judgment  obtained 
through  fraud  of  insolvent, — Heyneman  v. 
Dannenberg,  6  Cal.  378,  65  Am.  Dec.  519. 

[d]  Collection  of  a  judgment  will  not  be 
enjoined,  upon  the  ground  of  fraud,  where 
the  charge  of  fraud  rests  npon  the  single  fact 
that  the  plaintiff  has  obtained  more  relief 
from  the  court  than  he  was  entitled  to  take 
by  his  action.  The  remedy  on  such  a  judg- 
ment, if  erroneous,  is  by  appeal.— Murdoek  v. 
De  Vries,  37  Cal.  527. 

[e]  Bight  to  relief  in  equity  from  a  decree 
obtained  by  fraud  is  not  affected  by  the 
fact  that  an  unauthorized  attorney  appeared 
for  the  person  against  whom  the  decree  was 
rendered. — ^Baker  t.  O'Biordan,  65  CaL  868, 
4  Pac.  232. 

[f]  A  judgment  will  not  be  set  aside  on 
the  ground  of  fraud  unless  such  fraud  was 
practiced  in  obtaining  the  judgment,  without 
any  default  of  the  party  against  whom  it  was 
rendered,  or  of  his  counsel. — Zellerbach  y. 
Allenberg,  87  Cal.  298,  7  Pac.  908. 

[g]  Judgment  obtained  by  fraudulent  acts 
and  representations  will  be  enjoined. — Kelley 
T.  Kriess,  68  Cal.  217,  9  Pac.  129. 

[h]  Party  against  whom  judgment  is  taken 
Dy  fraud  may  bring  original  suit  in  equity  to 
annul  it.  Code  of  Civil  Procedure,  section 
473,  does  not  apply, — California  etc.  Co.  v. 
Porter,  68  Cal.  372,  9  Pac,  313. 

[i]  Equity  will  stop  enforcement  of  judg- 
ment in  favor  of  parties  when  obtained  by 
imposition  upon  court  or  fraud  upon  parties. 
Archbishop  v.  Shipman,  69  Cal.  588,  589,  11 
Pac.  343. 

[j]  To  authorize  a  court  of  equity  to  set 
aside  and  annul  a  former  judgment  on  the 
ground  of  fraud  In  its  procurement  the  fraud 
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[q]  A  Suit  in  eqolty  may  be  maintained  by 
a  defendant  against  whom  judgment  has  been 
rendered  to  set  aside  the  same  for  fraud  of 
the  plaintiff  extrinsic  the  record  action. — 
Welsh  T.  Eoeh  (CaL  App.),  88  Pac  604. 

Fob  AuTHOBinxs  nxnc  Otrbb  States  : 

30  L,  B.  A.  240,  786,  notes.    See,  also,  30 
Cent.  Dig.,  cols.  1206-1219,  {$  836-840. 

§  316.   Collusion. 

[a]  Where  a  judgment  has  been  obtained 
by  collusion  between  plaintiff  and  codefend- 
aut  for  a  greater  amount  than  was  actually 
due,  another  defendant,  who  was  ignorant  of 
the  defense,  and  was  not  guilty  of  negligence, 
is  entitled  to  an  injunction  against  its  en- 
forcement.— Spencer  t.  Vigneaux,  20  Cal.  448. 

S  317.  — —  Fraud  In  Prertating  Defensa. 

[a]  Defendants  who  have  been  misled  or 
prevented  from  appearing  by  fraud  of  plain- 
tiff may  seek  relief  in  equity  within  reason- 
able time. — Wharton  t.  Harlan,  6S  Cal  428,  9 
Pac.  727. 

[b]  Where,  on  proceedings  to  enjoin  a  de- 
ficiency judgment  entered  on  mortgage  fore- 
closure, it  waa  found  that  the  provision  for 
deficiency  judgment  was  added  by  amendment 
on  an  ex  parte  application  without  the  mort- 
gagor's knowledge,  it  should  be  set  aside  as 
fraudulent. — Herd  v.  Tnohy,  133  CaL  55,  65 
Pac.  139. 

[e]  Testator's  widow,  who  was  executrix 
under  his  will  devising  property  to  his  chil- 
dren, conspired  with  her  own  son,  but  not  the 
son  of  testator,  to  procure  for  him  a  share  of 
the  estate  as  one  of  testator  'a  children. 
Thereupon  the  executrix  filed  a  petition,  nam- 
ing the  testator's  children,  and  alleging  that 
such  son  was  also  a  child  of  the  testator,  and, 
on  bearing,  the  probate  court  decreed  that 
such  son  was  a  son  of  the  testator  and  en- 
titled to  a  portion  of  his  estate.  Testator's 
infant  children  bad  no  actual  notice  of  the 
fraud,  and  were  not  represented  in  the  pro- 
ceedings, except  by  the  executrix  aa  their 
testamentary  trustee  and  natural  guardian. 
Held,  that  though  a  court  of  equity  bad  no 
jurisdiction  to  se't  aside  the  probate  court 'a 
decree,  it  would  compel  snob  ion  to  make  con- 
veyance to  testator's  minor  children,  or,  if 
such  conveyance  could  not  be  had,  the  court 
would  hold  him  to  account  for  the  value  of 
the  estate  fraudulently  received  by  him  under 
the  probate  decree. — Sobler  v.  Sohler,  135  CaL 
323,  67  Pac.  282. 

Fob  AtTTHORims  tbou  Otbsb  Statui: 

See  30  Cent  Dig.,  cols.  1214,  1215,  S  838. 

S  318.   Perjury  or  Falie  Testimony. 

[a]  A  decree  will  not  be  vacated  merely  be- 
cause the  prevailing  party  obtained  it  by 
bribing  a  witness  to  awear  falsely. — ^Pico  t. 


Cobn,  91  CaL  129,  SS  Pac.  970,  affirmed  2S 
Am.  St.  Bep.  159,  27  Pac.  537. 

[b]  The  fact  that  a  judgment  is  obtained  by 
means  of  perjured  testimony  ia  not  sufficient 
to  support  a  suit  in  equity  to  set  it  aside  on 
the  ground  of  fraud.— Steen  r,  March,  1^ 
CaL  616,  64  Pae.  904^ 

Fob  Atra-Hoimis  rdm  Otbib  States: 

Belief  from  judgments  because  obtaiaed 
by  perjory:  85  Am.  St  Bep.  165.  act*. 
See,  also,  80  Cent  Kg.,  cola.  1815-1217. 
fi  839. 

g  S19.  Matters  Presented  and  DetermlMlia 
Origbial  Action.  * 

[a]  Where  a  bill  in  equity  Is  brought  for  % 

new  trial,  a  demurrer  to  it  on  the  ground  that 
it  shows  on  its  face  that  the.  same  sobjeet 
matter  has  been  litigated  between  the  same 
parties  in  a  pior  suit,  and  that  in  said  i^iiit 
plaintiff  had  set  up  in  defense  the  equity 
which  be  claims  in  his  present  bill,  is  good 
Barnett  v.  Eilbourne,  3  Cal.  327. 

[b]  Where  the  question  whether  the  com- 
plaint stated  facta  aufficient  to  constitnte  i 
cause  of  action  was  presented  by  demurrer  to 
a  court  having  jurisdiction,  and  determine<l  in 
the  affirmative,  the  correctness  of  the  ruling 
cannot  be  inquired  into  by  snit  in  equity  to 
set  aside  a  judgment  rendered  in  such  action, 
in  the  absence  of  allegation  of  either  frand. 
accident,  or  mistake  in  the  rendition  of  the 
judgment. — Le  Keanager  t.  Variel,  144  CaL 
463,  77  Pae.  988. 

Foe  Adthobities  raoM  Othee  States: 

Si  L.  B.  A.  747,  note.  Sec.  also,  30  C«sL 
Dig.,  cola.  1219-1225,  §§  841-844. 


I  320.  Newly  DlscoTeied  Evidence. 

[a]  In  a  snit  in  equity  for  relief  against  « 
judgment  at  law  the  complainant  will  not  be 
entitled  to  relief,  unless  the  evidence  allegEd 
in  the  bill  to  be  newly  discovered  appcarsM 
be  incontrovertible  and  conclusive. — Bueke- 
lew  V.  Chipman,  5  Cal.  399. 

TOBk  AtrrH(H»TIE8  TBOU  OTHXB  STATBS: 

See  30  Cent  Dig.,  cola.  Z225-1231,  IS  845- 
848. 


B.  JURISDICTION  AND  PBOCEEDIK0& 

FORM  OP  REMEDT.  |  821. 

JURISDICTION  AND  VENUE,  f  822- 

Lil^TATIONS  AND  LACHES,  |  323. 

  FRAUD  IN  PROCUBINQ  JUDGUENT,  |  Mi. 

.          COUPUTATIOK  OF  PERIOD,  |  82S. 

PARTIES,  I  826. 

PLEADING,  I  837. 

■  .  JOINDER  OF  CAUSES,  |  828. 

*—~  AVERMENTS  AS  TO  DILIGENCE  AND  EX- 
CUSE FOR  FAILURE  IN  FORMER  ^ 
TIONS,  I  829. 

—  AVEBUENT8  AS  TO  FRAUD,  |  SSO. 
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  ATERUENTS  AS  TO  KBW  UATTEB,  |  881. 

  ATEBUENTS  AS  TO  DEFENSE.  |  833. 

STIDENOB— PRESUUPnOHS,   |  888. 

  ADUISSIBILZTT    AKD   .SUFrXCIENOT.  | 

884. 

REABXKO  ^DETEBUINATXON.  |  S8S. 

i  SSI.  7«m  of  BenMdj. 

[k]  Cotirt  in  wMch  void  Judgment  if  r«a- 
dered  can  on  motion  at  any  time  arrest  all 
laroeets  iaaned  hy  its  clerk  thereon. — Chipman 
T.  Bowman,  14  CaL  157. 

Worn  AuTBOBiTiEs  FBou  Otkeb  Statzs: 

See  30  Cent.  Dig.,  cols.  1240-1248,  |  S59. 


I  322.   Jnrisdictlon  and  Venne. 

[a]  District  eoart,  being  a  court  of  general 
jurisdiction,  can,  in  a  suit  in  equity,  where 
fraud  and  collusion  are  charged  agaioat  a 
judge  in  entering  an  order  or  decree,  review 
the  same  and  annul  it,  if  the  facts  justify 
■ueh  a  eoneluaiou. — Sanford  t.  Head,  5  Cal. 
897. 

[b]  Court  in  which  objectionable  order  or 
decree  exists  is  one  to  apply  to  for  relief. — 
Eickett  V.  Johnson,  8  Cal.  34;  Gorbam  t. 
Toomey,  9  Cal.  77. 

[c]  All  proceedings  to  enjoin  judgments 
must  issue  from  the  court  having  the  control 
of  such  jnd|pnent«.— Uhlfelder  t.  Levy,  9  Cal. 
607. 

[d]  The  ease  of  probate  decrees  alleged  to 
have  been  obtained  by  fraud  furnishes  a  now 
well-established  exception  to  the  general  rule 
giving  courts  of  chancery  jurisdiction  in  mat- 
ters of  fraud.— State  T.  IfeGlyim,  20  Cal.  233, 
81  Am.  Dee.  118. 

[e]  A  eonrt  of  equity,  in  an  independent 
proceeding,  will  not  set  aside  the  judgment 
of  another  court,  except  upon  a  very  clear 
and  satisfactory  showing. — ^Beay  t.  Treadwell, 
140  Cal.  412,  73  Fae.  1078,  74  Pae.  352. 

FOB  Aothoeities  raoK  Other  States: 

Bee  30  Cent.  Dig.,  cola  1248-1252,  SS  860- 
862. 


I  323.  Limitations  and  Lachea. 

[a]  An  action  to  set  aside  a  judgment  will 
not  be  entertained,  five  years  after  the  entry 
thereof,  on  the  ground  that  plaintiff  cau  now 
prove  from  court  records  then  on  file  that  the 
title  to  realty  determined  by  that  judgment 
to  be  in  defendant  was  in  fact  held  by  her,  as 
mortgagee,  the  deed  under  which  she  claimed 
being  in  fact  a  mortgage;  defendant  having 
simply  averred  in  the  former  action,  to  quiet 
title,  that,  as  the  successor  of  her  husband, 
she  owned  the  land  in  fee. — Hildreth  v. 
James,  109  Cal.  301,  41  Pae.  1039. 

[b]  A  complaint  to  modify  a  decree  on  the 
ground  that,  as  made,  it  was  procured  by 
fraud,  is  bad,  where  it  shows  that  plaiotiffe 
knew  of  the  daerae  within  the  six  montha  wlr 


lowed  by  Code  of  Civil  Procedure,  section 
473,  for  moving  to  modify  or  vacate  judg- 
ments.— Heller  v.  Dyerville  Mfg.  Co.,  116 
Cal  127,  47  Pae.  1016. 

[e]  Id  a  mit  to  set  aside  a  judgment  where 
the  record  of  the  judgment  showed  that  tbe 
summons  therein  had  been  by  publication,  and 
that  it  bad  been  directed  to  plaintiff  in  a  cer- 
tain city,  proof  of  the  allegation  of  plaintiff's 
complaint  that  she  had  never  resided  in  that 
eity,  and  that  she  had  no  notice  of  the  action 
or  of  the  judgment  until  more  than  one  year 
after  the  judgment  was  rendered,  sufficiently 
relieved  her  from  any  charge  of  laches  or  nrg- 
ligence  during  the  time  within  which  a  motion 
could  have  been  made  in  that  actios  to  set 
aside  the  judgment. — Parsons  t.  Weis,  144  Cal. 
410,  77  Pac.  1007, 

[d]  Judgments,  after  the  lapse  of  time  for 
a  motion  for  a  new  trial  and  appeal,  are  not 
subject  to  attack  in  any  form  on  the  ground 
that  the  facts  stated  in  the  findings  are  not 
true. — Welsh  ▼.  Eoeh  (Cal.  App.),  88  Pae. 
604. 

POR  AUTHOBITBS  FBOU  OTHBB  StATBS: 

See  30  Cent  Dig.,  cols.  1252-1261,  »  863- 
866. 


8  324.   Stand  iB  Proenxlng  judgment. 

[a]  Where  judgment  was  obtained  upon  a 
false  affidavit  that  service  had-  been  made  in 
California,  when  in  fact  it  was  made  in  an- 
other state,  the  defendant  was  not  limited  to 
a  year  for  bringing  an  action  for  relief. — 
Lapham  r.  Campbell,  61  Cal.  296. 

[b]  Party  seeking  relief  from  judgment  on 
ground  ox  fraud  must  be  free  from  negli- 
gence.— Champion  v.  Woods,  70  Cal.  21,  21 
Pac.  534. 

[e]  An  action  to  set  aside  a  decree  on  the 
ground  of  fraud,  if  not  brought  within  three 
years  after  rendition  of  the  ducree,  is  barred. 
Watkins  v.  Bryant,  91  Cal.  492,  27  Pac.  775. 

[d]  Code  of  Civil  Procedure,  section  473, 
limiting  the  time  within  which  one  can  ob- 
tain relief  from  a  judgment  or  order  taken 
against  him  through  bis  mistake,  inadver- 
tence, surprise,  or  neglect,  has  no  application 
to  an  action  to  set  aside  a  foreclosure  decree 
on  the  ground  of  fraud. — Ex-Mission  Land 
etc  Co.  T.  Plash,  97  Cal.  610,  32  Pac.  600. 

[e}  A  rait  to  vacate  a  judgment  for  fraud, 
brought  less  than  two  years  after  its  com- 
mission, held  not  barred  by  laches. — Estudillo 
V.  Security  I^an  etc.  Co.  (Cal.  Sup.),  87  Pae. 
10. 


I  S2S.   Oonvatatlfm  of  Period. 

[a]  A  complaint  in  an  action  to  set  asid^ 
on  the  ground  of  fraud,  a  decree  annulling  a 
deed  of  trust  as  fraudulent  against  the  grant- 
or's creditors,  not  brought  within  three  years 
(the  statutory  period)  after  rendition  of  the 
deorea^  ia  demvmble,  where  piaintiffl  merely 
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avers  tliat  la  bad  no  notice  of  the  fraud  until 
after  the  rendition  of  the  decree,  without 
alleging  that  he  discovered  the  fraud  within 
three  years  before  commencing  the  suit. — 
Watkini  V.  Biyant,  91  CaL  402,  27  Pac  775. 

}  328.  PartlCB. 

[a]  When  one  of  the  defendants  in  a  joint 
judgment  sues  to  have  the  judgment  perpetu- 
ally enjoined  his  codefendantB  should  be 
made  parties  to  the  action,  or  sufficient  rea- 
sons for  the  omission  to  make  them  parties 
should  be  stated  in  the  complaint. — Gates  v. 
Lane,  44  Cal.  392. 

[b]  Where  one  of  several  joint  judgment 
debtors  sues  to  restrain  the  enforcement  of 
the  judgment  against  himself  alone,  he  need 
not  join  the  others  as  parties  plaintiff. — Mer- 
riman  v.  Walton,  105  CaL  403,  38  Pac.  1108. 

[e]  In  an  action  to  enjoin  a  sheriff  from  ex- 
ecuting a  judgment  in  an  action  in  which 
plaintiff  was  not  a  party,  the  persons  in 
whose  favor  the  judgment  was  rendered  may 
be  made  defendants,  under  Code  of  Civil  Pro- 
cedure, section  389,  providing  that,  when  a 
complete  determination  of  uie  controversy 
cannot  be  had  without  the  presence  of  other 
arties,  the  court  must  then  order  them  to  be 
rought  in. — East  Riverside  Irr.  Dist.  v.  Hol- 
comb,  126  Cal.  315,  58  Pac.  817. 

Fob  Authokitiss  raou  Otheb  States: 

See  30  Cent.  Dig„  cols.  1261-1208,  55 
867-869. 


§  327.  Pleading. 

[a]  Where  a  defendant,  having  no  defense 
to  an  action,  seeks  to  enjoin  a  judgment  by 
default  obtained  on  a  return  by  the  sheriff  of 
service  of  process,  on  the  ground  that  the 
return  is  in  fact  false,  the  bill  states  no 
cause  of  action,  and  a  decree  for  plaintiff  will 
be  reversed,  though  the  bill  was  not  de- 
murred to  below.— Gregory  t.  Ford,  11  CaL 
138,  73  Am.  Dec.  630. 

[b]  In  a  snit  to  set  aside  a  judgment,  the 
complaint  averred  the  judgment  to  be  with- 
out consideration  and  a  fraud  against  the 
creditors  of  the  judgment  debtor.  It  set 
forth  minutely  the  proceedings  concerning  the 
entry  of  the  judgment  by  the  clerk,  claiming 
the  entry  to  be  void,  and  that  the  clerk  had 
no  jurisdiction  to  make  it.  Held,  that  the 
complaint  stated  all  the  facts  necessary  to 
maintain  the  action. — Crane  T.  Hirshfelder, 
17  Cal.  467. 

[c]  In  an  action  to  enjoin  a  sheriff  from  ex- 
ecuting a  judgment  in  an  action  in  which 
plaintiff  was  not  a  party,  the  person  in  whose 
favor  the  judgment  was  rendered  cannot  file 
a  cross-complaint,  setting  up  a  new  cause  of 
action  against  plaintiff,  independent  of  the 
judgment  on  which  execution  is  issued,  and 
which  the  original  defendant  has  no  interest 
in,  and  which  cannot  be  affected  by  a  judg- 
ment against  the  sheriff. — East  Riverside  Irr. 
Dist.  V.  Holcomb,  126  CaL  315,  58  Pac.  817. 


[d]  Under  Code  of  Civil  Procedure,  seetios 
405,  a  proceeding  to  annul  an  order  admitting 
to  citizenship,  in  which  no  complaint  is  filed, 
cannot  be  conaidered  as  an  equity  action  to 
set  aside  the  order. — Tinn,  In  re  (CaL  Sap.), 
84  Pac  158. 

Fob  Authobities  roh  Othbb  Statss: 

See  30  Cent  DISh  eols.  1286-130&  S|  87»- 
891. 


{  S28.   Jolndtt  of  Causes, 

[a]  Judgment  in  an  action  to  enjoin  a  ule 
of  real  property  under  two  executions  in 
favor  of  different  judgment  creditors  reversed 
for  misjoinder  of  defendants. — ^MiUei  v.  Ciu^, 
53  Cal.  665. 


§  329.   ATermsats  as  to  Diligence  and 

Excnaa  for  FaUnro  in  Former  Actloni, 

[a]  A  court  of  equity  will  not  grant  a  new 
trial  in  an  action  at  law  on  account  of  the 
absence  of  the  party  asking  it,  where  the 
complaint  is  silent  as  to  what  transpired  at 
the  trial  of  the  case,  and  no  circumstances  of 
fraud  are  alleged. — ^Boston  t.  Haynes,  33  Ctl 
31. 

[b]  In  an  action  to  set  aside  a  former  jodg- 
nent  between  the  same  parties  on  the  gronnd 
of  mistake,  if  the  complaint  fails  to  make 
explanation  of  the  mistake,  or  the  caBsei 
which  produced  it,  it  fails  to  set  forth  facta 
sufficient  to  constitute  a  cause  of  action.— 
Douglass  T.  Brooks,  38  CaL  670. 

[c]  A  bill  to  set  aside  a  jn^ment  of  fore- 

eloaui-e,  entered  thirteen  months  previonsl;, 
on  the  ground  that  an  attorney  appeared  for 
plaintiff  (then  defendant)  without  authoritv, 
must  show  why  plaintiff  did  not  file  his  bill 
sooner,  or  proceed,  under  Code  of  Civil  Pro- 
cedure, section  473,  for  leave  to  answer  to 
the  merits  of  the  original  action,  or  exbaast 
his  other  remedies  at  law. — Eldred  t.  White, 
102  CaL  600,  36  Pac.  044. 

5  330.   ATOnncotB  as  to  Fraud. 

[a]  A  complaint  in  an  action  to  set  aside  i 
judgment  annulling  a  certificate  for  the  pur* 
chase  of  state  school  lands  held  not  to  show 
that  the  judgment  was  obtained  by  fraud.— 
Cargile  v.  Silabee  (Cal.  Sup.),  82  Pac  1W4; 
Brown  r.  Jorres  (Cal.  Sup.),  87  Pac  1045; 
Sharp  T.  Silsbee  (CaL  Sup.),  87  Pac  1047. 

g  331.   ATeiments  as  to  New  Hatter. 

[a]  A  bill  must  show  th^t  the  facts  are  of ' 
controlling  force;  were  unknown  to  defendant 
at  the  trial;  that  defendant  used  proper  dili- 
gence in  preparing  for  trial  and  proearing 
«vidence,  and  without  his  fault  or  negligence 
was  unable  to  procure  it;  that  it  ia  nov 
within  his  control,  and  can  be  produced  on 
another  trial;  also,  the  facta  to  be  proved 
should  be  particularly  stated,  with  the  namei 
of  the  witnesses  and  the  bearing  and  nla> 


Digitized  by  Google 


jni>aMENT.  X,  B,  XL,  A,  8S  332-33S. 


8181 


▼anej  of  tlie  pro^ioaed  proof;  also,  the  time 
and  manner  of  diseoTerT'  of  the  facts,  and 
why  a  motion  for  a  new  trial  was  not  made 
during  the  term,  in  the  court  trying  the  ease. 
Uulford  T.  Cohn,  18  Cal.  42. 

I  S92.   ATementi  u  to  Defease. 

[a]  A  bill  to  enjoin  a  judgment  on  account 
of  irregularities,  which  can  be  reached  by 
m^'tion  on  appeal,  m-ist  allege  that  plaintiff 
has  paid  the  claim  for  which  the  judgment 
was  rendered,  or  has  some  other  valid  defense 
to  that  suit. — Logan  t.  HiUegass,  16  Cal.  200. 

[bl  In  order  to  obtain  equitable  relief 
ag.Titist  a  judprment  alleged  to  have  been 
frandniertly  obtained,  it  must  be  averred 
and  shown  that  there  is  a  valid  defense  on 
th-  merits.— Eidred  t.  White,  102  CaL  600, 
36  Pae.  44. 


§  333.  ETidmco-^PnsnmptloiUi 

[a]  In  an  action  by  a  deviiiee  to  eaneel  s 
judgment  for  costs  against  his  testator,  and 
the  sheriff's  sale  thereunder,  the  presumption 
that  the  sheriff,  in  the  execution  of  his  duty, 
paid  er  tendered  the  balance  of  the  proceeds 
of  the  sale,  above  the  amount  of  the  judgment 
and  costs,  to  the  deceased  testator,  raises  no 
presumption  that  the  testator  received  it,  and 
thereby  ratified  the  judgment,  and  will  not 
estop  his  devisee  from  eeeking  relief  in  equity 
for  cancellation  of  the  judgment. — Biddell  v. 
Harrell,  71  Cal.  254,  12  Pac.  67. 

[b]  In  an  action  to  annul  a  judgment  for 
want  of  jurisdiction,  where  the  record  shows 
summons  issued,  but  fails  to  show  that  de- 
fendant was  served  or  appeared  in  the  action, 
the  plaintiff  has  the  burden  of  showing  affirm- 
atively the  facta  eonstituting  want  of  juris- 
diction.—EichhofF  T.  Eichhoff,  107  Cal.  42, 48 
Am.  Bt.  Bep.  110,  40  Pae.  24. 

Foe  AUTHOBims  fbou  Otheb  States: 

See  30  Cent  Dig.,  cola.  1306-1318,  SS  892- 
895, 


g  334.   Admlssllillitr  and  Snffleleiiey. 

[a]  In  a  suit  by  creditors  to  set  aside  a 

judgment  against  their  debtor,  on  the  ground 
that  it  is  founded  on  a  false  statement  of  in- 
debtedness, made  in  a  confession  of  judgment 
by  him,  parol  evidence  that  such  statement 
did  not  inckide  all  items  of  indebtedne<>3  is 
not  admissible  for  the  purpose  of  sustaining 
the  judgment. — Wilcoxaon  Burton,  27  Cal. 
238,  87  Am.  Dee.  66. 

[b]  A  decree  of  distribution  finding  the  wife 
of  intestate  the  only  heir,  and  distributing 
the  entire  estate  to  her,  cannot  be  su-fpss- 
fully  attacked  for  fraud  by  general  evidence 
tending  in  an  unsatisfactory  way  to  show 
merely  that  several  years  before  her  hus- 
band's death  she  knew  of  the  existence  of 
persons  who  were  heirs  of  his,  and  that  she 
told  the  attorney  who  prepared  the  petition 
for  letters  of  administration  that  her  hosband 


had  no  relatives. — ^Ifnlealiey  t.  Dow,  131  CaL 
78,  63  Pae.  IfiS. 

[c]  There  being  evidence  to  support  the 
findings  of  the  court,  in  a  suit  to  set  aside  a 
judgment  for  fraud,  that  the  averments  of 
fraud  were  not  true,  judgment  was  properly 
for  defendants,  a  clear  and  aatlsfaetory  show-  > 
ing  being  necessary  to  set  aside  ft  judgment  ! 
bv  such  a  suit. — Beay  t.  Treadwell,  140  Cal.  . 
412,  73  Pac.  1078,  judgment  affirmed,  140  Gal.  '• 
412,  74  Pac.  352. 

[d]  In  a  suit  to  quiet  title  and  set  aside  a 
former  judgment  in  which  the  title  to  the  real 
estate  had  been  quieted  in  defendant,  niaintiff 
alleged  that  at  the  time  of  the  commencement 
and  prosecution  of  the' former  action  defend- 
ant knew  that  the  averments  of  his  complaint 
therein  that  he  was  owner  of  the  land,  and 
that  the  plaintiff  had  no  interest  therein, 
were  false.  Her  proof  showed  that  defend- 
ant's averments  in  the  former  action  were  in 
fact  false,  and  she  made  reasonable  efforts 
to  show  that  defendant  had  no  plausible 
grounds  for  making  the  false  averments,  to 
which  efforts  defendant  successfully  objected. 
Held,  that  the  court  was  warranted  in  finding 
that  the  false  statements  were  willfully  false, 
it  appearing  that  defendant  had  the  ability  to 
show  the  fact  as  to  whether  they  were  will- 
fully made,  but  simply  stood  mute. — Parsons 

Weis,  144  Cal.  410,  77  Pae.  1007. 

[e]  In  an  action  to  set  aside  a  judgment  on  | 
certain  notes,  evidence  held  admissible  to  j 
show  that  the  notes  were  not  executed  by  \ 
plaintiff's  husband,  since  deceased,  under  mis- 
take concerning  an  item  of  interest. — Beed 
Bank  of  Ukiah  (CaL  Sup.),  82  Pac  845. 

{  S3B.  Hearing,  and  Determination. 

[a]  Under  Code  of  Civil  Procedure,  section 
670,  providing  that  the  affidavit  for  publica- 
tion of  summons  and  the  order  directing  its 
publication  shall  form  a  part  of  the  judgment- 
roll,  they  are  to  be  considered  in  determining 
whether  the  court  obtained  jurisdiction  of 
the  person  on  whom  service  was  so  made. — 
Parsons  v.  Weis,  144  Cal.  410,  77  Pac.  1007. 

Fob  Authorities  nou  Otheb  States: 

See  SO  Cent.  Dig.,  eols.  1318,  1319,  S  893. 

XL  OOLLATEBAIi  ATTACK 

A.  Judgments  Impeachable  Collaterally, 

336-344. 

B.  Grounds,  §§  345-367. 

C.  Proceedings,  §§  368-369. 

A.  JUDGMENTS  IMPEACHABLE  COLLAT- 
EBAUiT. 

TN  GENERAL,  |  SSS.  '  . 

COURTS  OR  OTHER  TRIBUHAL8  RENDERIire 

JUDGMENT,  I  887. 
NATURE  OF  SUBJECT  ICATTER.  |  8SS. 
NATURE.  RENDITION    AND    FORU  OF  JUDQ* 

UENT  IN  QEKERAIi,  |  889. 
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JUOOWENT  BT  CONFESSION  OR  ON  CONSENT 

OB  OFFER,  I  S40. 
DEFAULT  JODGMENT.  |  341. 
iVDOUmT  TOID  ON  ITS  FACE,  i  843. 

  WHAT  CONSTITUTES.  |  848. 

JITSOMBNT  IN  CRIMINAL  0A8£,  |  844. 

§  336.   In  Oeneral. 

[a]  A  jud^ent  by  a  eoilrt  having  jurisdic- 
tion of  the  parties  and  subject  matter  is 
valid,  BO  that  an  execution  under  it  cannot 
be  inquired  into  in  a  collateral  suit. — Mulford 
T.  Estudillo,  23  Cal.  94. 

[b]  Decree  fair  on  its  face,  rendered  in  ease 
where  court  had  jurisdiction,  is  not  subject  to 
collateral  attack.— W&rd  v.  Dougherty,  75  CaL 
244,  7  Am.  St.  Bep.  151,  17  Pac.  151. 

[c]  Defendant  cannot  collaterally  assail 
judgment  not  void  on  its  face.  Our  statute 
(Code  Civ.  Proc,  sec.  1916)  has  not  changed 
the  rule.— Hill  v.  City  Cab  ft  T.  Co.,  79  Cal. 
190,  J91,  21  Pac.  728. 

[d]  Where  land  sold  under  a  foreclosure 
has  passed  into  the  handa  of  third  persona, 
who  are  bona  fide  purchasers  for  value,  the 
judgment  under  which  the  Bale  was  made,  if 
regular  on  its  face,  though  voidable  in  direct 
proceedings,  or  as  between  the  parties,  can- 
not be  collaterally  attacked. — ^Dunn  v,  Dunn, 

:  114  Cal.  210,  46  Pac.  5. 

[e]  Erroneous  judgment  is  not  void  and  col- 
laterally attackable  if  court  bad  jurisdiction 
to  render  it.— Crew  v.  Pratt,  119  Cal.  139,  51 
Pae.  38. 

[f]  Erroneous  decision  can  only  be  collater- 
ally attacked  where  no  jurisdiction  exists  to 
pronounce  judgment  of  character  involved.— 
Crew  V.  Pratt,  119  Cal.  151,  51  Pac.  38. 

[g]  Judgment  cannot  be  collaterally  at- 
tacked unless  '  it  is  void. — Brush  Smith, 
141  Cal.  469,  75  Pac.  55. 

Foil  Authorities  raoM  Other  States: 

Collateral  attack  on  judgments:  94  Am. 
Dec.  766,  note.  See,  also,  30  Cent. 
Dig.,  cola.  1338-1335,  SS  907-919. 

§  337.  Courts  or  Otker  Trlbvuals  Bendexliig 
Judgment. 

[a]  The  judghients  of  the  late  superior 
court  of  the  city  of  San  Francisco  import 
the  same  absolute  verity  as  those  of  the 
district  courts. — Vasaault  v,  Austin,  38  Cal. 
691. 

[b]  When  a  petition  for  confirmation  of  a 
land  claim  gives  the  board  of  commissioners 
jurisdiction  of  the  claim,  a  decree  of  the  dis- 
trict court,  on  appeal  from  the  decision  of 
the  board,  is  not  subject  to  collateral  attack 
from  any  quarter. — Bemal  t.  Lynch,  36  Cal. 
135. 

[c]  A  judgment  of  a  state  district  court, 
founded  upon  a  judgment  of  a  justice  of  the 
peace  which  is  in  excess  of  his  jurisdiction 
and  consequently  void,  is  erroneous,  but  not 


void,  and  is  valid  against  eoHatieral  ftttieki. 

Moore  V.  Martin,  38  Cal.  42S. 

[d]  If  an  appeal  is  taken  to  the  countT 
court  from  a  judgment  of  a  justice,  ani 
the  county  court  has  jurisdiction  of  the  per- 
son and  subject  matter,  and  renden  jvdg- 
ment  against  the  appellant,  and  an  action  u 
afterward  brought  in  the  district  conn 
agniuBt  the  sureties  on  the  appeal  bond,  the 
district  court,  in  such  action,  cannot  inquire 
whether  the  judgment  in  the  county  court 
was  erroneous. — Breeze  v.  Ayres,  49  CaL  208. 

Fob  Acthobities  fkou  Othbb  States: 

See  30  Cent.  Dig.,  cols.  1341, 1345,  90S- 
911. 


$  338.   Nature  of  Subject  Uatter. 

[a]  The  decision  of  the  probate  court  ss  ts 
the  suiBciency  of  a  revenue  stamp  attacheJ 
to  testamentary  documents  and  dcpei^Oi^ 
on  the  value  of  the  estate  is  final,  and  ess- 
not  be  attacked  collaterally. — Satterlee  t. 
Bliss,  36  Cal.  489. 

[b]  Decree  of  distribution  is  not  subject  to 
collateral  attack. — Trescony,  Estate  of,  119 
Cal.  570,  61  Pac,  951. 

[c]  A  decree  distributing  the  estate  of  t 
party  plaintiff,  who  died  before  judgment  in 
an  action  brought,  to  the  plaintiffs'  h«irv 
cannot  be  attacked  by  the  sureties  on  the 
defendant's  undertaking  on  appeal,  in  an  ac- 
tion thereon. — Todhunter  v.  Klenuner,  Hi 
Cal.  60,  66  Pac  75. 

Fob  Adthoeities  feom  Othee  States: 

See  30  Cent.  Dig.,  cols.  1345,  1347,  I 
912. 


S  339.   Natare,  Benditioii  and  roim  of  Mg- 

ment  In  Oeueral. 

[a]  Where  defendant  was  summoned  in  i>ro- 
ceedings  supplementary  to  execution  agaiiut 
a  corporation  to  appear  before  a  referee  nni 
answer  concerning  money  in  his  hands  b^ 
longing  to  the  corporation,  and  aftervird 
the  court  confirmed  the  referee's  report,  tsi 
rendered  judgment  that  the  money  be  piiJ 
by  defendant  to  plaintiff,  the  report  of  the 
referee  that  defendant  owed  the  corporation 
a  certain  sum,  and  the  confirmation  tbertct 
by  the  court,  constitute  a  judgment  whid 
cannot  be  assailed  collaterally. — ^Bronxaa  t. 
Drobax,  93  CaL  647,  29  Pae.  854^ 

[b]  A  judgment  of  dismisial  cannot  be  at- 
tacked collaterally. — Westbay  T,  Gray,  U* 

Cal.  660,  48  Pac.  800. 

[c]  Where  across  the  face  of  a  judgment  it 
yru  written  that  it  was  vacated  and  set  atidt. 
and  another  judgment  of  later  date  was  ea- 
tered  on  record,  which  record  shows  no  i^ 
regularities,  such  second  judgment  is  to  bt 
regarded  in  collateral  proceedings  as  the  fiul 
and  only  judgment,  and  it  cannot  be  in- 
peached  by  affidavits  or  matter  entside  of  Ue 
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record. — Galvin  Palmer,  134  Cal.  426,  66 
Pac.  372. 

[d]  A  Qoaappealable  jodgment  awarding 
costs  Bgainat  a  acliool  district  is  not  aubject 
to  collateral  attack,  on  the  ground  that  the 
district  was  not  liable  for  costs,  in  manda- 
mus to  compel  the  trustees  ot  the  district 
to  perfonn  the  judgment. — Howe  T.  Sonthrey, 
144  Cal.  767,  78  Pae.  259. 

PoB  AuTHOBiTtn  noK  Othxr  Statbs: 

See  30  Cent.  Dig.,  eols.  1352,  1353,  1 
016. 

§  340.  Jtadgmenl  hy  Omifasstoa  or  on  Oon* 
sent  or  Offer. 

[a]  Upon  confession  by  the  party  in  open 
court,  the  court  has  jorisdiction,  and  there- 
fore its  judgment  is  not  to  be  collaterally 
attacked  by  atrangers. — Clond  v.  EI  Dorado 
County,  12  Cal.  128,  73  Am.  Dee.  526. 

F(n  AtTTHOBims  noic  Otheb  States: 

See  30  Cent  Dig.,  eds.  13S3,  1354,  S  017. 

§  341.  -  Default  Judgment. 

[a]  Default  judgment  held  good  againit  col- 
lateral attack,  although  the  only  affidavit 

of  publication  contained  in  the  judgment 
was  filed  after  the  expiration  of  the  three 
years  allowed  by  Code  of  Civil  Procedure, 
section  581,  subdivision  7. — Sacramento  Bank 
V.  Montgomery,  146  CaL  745,  81  Pac.  138. 

Fob  Authobitiis  fbou  Otheb  Statss: 

See  80  Cent.  Dig.,  eoli.  1354,  1355,  |  018. 

§  842.  Jtidgmant  Void  on.  Iti  Faeo. 

[a}  A  void  Judgment  may  be  attacked  in  a 
collateral  proceeding. — Jnuani  t.  Bergin,  64 
Cal.  203,  30  Pac.  627. 

[b]  Judgment  void  on  its  face  may  be  at- 
tacked directly  or  collaterally  at  any  time. 
People  T.  Harrison,  84  Cal.  608,  24  Pac.  311. 

[e]  A  void  order  may  be  attacked  in  any 

Sroeeeding. — Smith  v.  Loa  Angeles  etc.  B. 
o.,  34  Pae.  B42. 

Fob  Authoeities  raoic  Otheb  States: 
See  30  Cent.  Dig.,  eoL  1355,  5  910. 

g  343.   Wbat  Oonstitutee. 

fa]  Default  judgment  rendered  before  ei- 
ration  of  time  to  answer  ia  erroneous  but 
not  void. — Nenman,  In  re,  76  CaL  220,  7  Am. 
St.  Bep.  146,  16  Pae.  887. 

[b]  If  facts  showing  judgment  to  be  void 
be  admitted.  It  will  be  treated  as  though 
it  were  void  on  its  face.— Hill  v.  City  Cab 
*  T.  Co.,  79  CaL  101,  21  Pae.  728. 

[e]  Judgment  void  on  its  face  is  one  that 
appears  so  by  inspection  of  judgment-roll, 
i^ple  T.  Harriitfii,  84  CaL  609,  24  Pac  311. 


[d]  A  judgment  is  void  upon  its  face  only 
when  that  fact  is  made  apparent  by  an  in- 
spection of  the  jndgment-roU. — ^People  v. 
Thomas,  101  Cal.  571,  38  Pac.  0. 

[e]  Whether  a  judgment  is  void  upon  its 
face  can  only  be  determined  by  an  inspec- 
tion of  the  judgment-roll,  and  when  the 
service  of  summons  is  by  publication,'  the 
affidavit  and  order  for  publication  are  no  part 
of  the  judgment-roll,  and  cannot  be  consid- 
ered.— People  ex  rel.  Schwartz  v.  Temple,  103 
Cal.  447,  37  Pac.  414. 

[f  ]  A  judgment  will  not  be  held  void  on  its  '. 
face  unless  the  record  thereof  affirmatively 
shows  that  the  eonrt .  was  without  juris- 
diction to  render  it. — Canadian  etc.  Trust  Co. 
V.  Clarita  Land  etc.  Co.,  140  Cal.  672,  74  Pac. 
301. 

[g]  A  judgment  ia  not  void  on  its  face,  un- 
less its  invalidity  is  apparent  from  an  in- 
spection of  the  judgment-roll. — ^People  v. 
Davis,  143  Cal.  678,  77  Pac  651. 

§  344.   Judgment  In  Criminal  Case. 

[a]  Where,  in  a  criminal  action  in  the  su- 
perior court,  which  is  a  court  of  general  ju- 
risdiction, a  question  of  fact  upon  which  the 
court 's  jurisdiction  depended  was  litigated, 
and  decided  in  favor  of  the  prosecution,  the 
question  is  judicially  decided  as  between  the 
parties,  and  the  decision  cannot  be  attacked 
m  habeas  corpus  proceedings  bronght  by  de- 
fendant in  another  court. — Stephen,  Ex  parte, 
114  CaL  278,  46  Pac  86. 


B.  OBOXTNDa 

IKVALTDITT  OF  JUDGMENT  IN  GENERAL,  | 
84&. 

WANT  OF  JURISDICTION— IN  QENBRAL,  |  846. 

  WANT  OP  PROCESS,    8EBTI0E    OR  HO- 

TICB,  t  847. 

  DEFECTS  IN  RETURN  OB  PROOF  OF  BKB- 

VICE,  i  848. 

 WHO  MAT  RAI8B  QUR8TI0N.  |  84S. 

  PRESUHFTIONfi    AS    TO    SUPERIOR  OB 

GENERAL  JUBISDtCnON,  |  S50. 

  PRESUMPTIONS  AS  TO  SPECIAL,  LIM- 
ITED OR  INFERIOR  JURISDICTION.  |  851. 

—~  EFFECT  OF  JUDGMENT  RECORD  OR  RE- 
CITALS THEREIN,  I  852. 

■  AS  TO  SERTICI  BY  PUBLICATION, 

I  858. 

—  EFFECT  OF  COURT'S  DECISION  AS  TO 
EXISTENCE  OF  JURISDICTIONAL  FACTS, 
I  854. 

  EXTRINSIC  EVIDENCE  AS  TO  JURISDIC- 
TIONAL FACTS,  I  855. 

ERRORS  AND  IRREGULABITIES— IN  GEN- 
ERAL, I  856. 

 DEFECTS  AND  OBJEOTZONB  AS  TO  PAR- 
TIES, I  857. 

  DEFECTS     AND      OBJECTIONS     AS  TO 

PLEADINGS,  I  858. 

  IRREGULARITIES  IN  KtOOEDURE.  |  859. 

  DEFECTS  IN  PROCEEDINGS  FOR  CHANGE 

OF  TENUE,  i  860. 

  DEFECTS  IK  ENTRY,  FOIUl  AND  CON- 
TENTS OF  JUDGMENT.  I  161. 
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 XtEFECTS  15,  OB  WAKT  OF  PnTDTKOS,  I 

SSS. 

  UNAUTHORIZED  JUDGMENT,   |  863. 

  BIGHT  OP  THIRD  PERSON  TO  IMPEACH 

JUDGMENT,  I  864. 
FRAUD,  COLLUSION.  OR  OTHER  MISCONDUCT 

—IN  GENERAL,  |  805. 
  ^lOHT    OF    CREDITORS    TO  IMPEACH 

JUDGMENT.  I  866. 
HATTERS  AVAILABLE   OB   QUESTIONS  PBB- 

8ENTED  IN  ORIGINAL  SUIT,  |  967. 

S  346.  luTalidity  of  Judgment  In  Oensral. 

[a]  Id  a  auit  by  tbe  Borety  on  an  appeal 
bond  for  the  recovery  of  money  paid  on  the 
judgment  against  the  principal  defendant  in 
the  original  suit,  the  judgment  on  appeal 
is  conclusiTe,  and  cannot  De  attacked  col- 
laterally on  the  ground  that  the  parties  to  it 
did  not  prosecute  the  appeaL — ^Bostie  t.  Lots, 
16  Cal.  69. 

Fob  Adthobitixs  fbom  Othu  States: 

Collateral  attaek  on  judgments,  on  ground 
of  forgery  or  alteration:  80  Am.  St. 
Rep.  479,  note. 

Collateral  attack  on  judgments  because 
for  or  against  deceased  persona :  29 
Am.  St.  Rep.  816,  note.  See,  also,  30 
Cent.  Dig.,  eols.  1356-1859,  %  920. 

S  848.  Wu*  of  JUlsdietloii^-^  OvnaraL 

[a]  Where  a  Judgment  is  void  for  want  of 
jurisdiction  of  the  person  of  the  defendant, 
appearing  upon  the  face  of  the  judgment-roll, 
its  validity  is  not  affected  by  a  denial  of  a 
motion  to  vacate  the  judgment  made  after 
the  lapse  of  many  years,  nor  by  the  affirmance 
of  the  order  upon  appeal,  nor  is  such  af- 
firmance eoncluaive  of  the  validity  of  the 
judgment  as  against  a  collateral  attack  there- 
upon for  want  of  jurisdiction  of  the  person. 
Pioneer  Land  Co.  v.  Maddux,  109  Cal.  633, 
50  Am.  St.  Rep.  67,  42  Pac.  295. 

[b]  As  against  a  collateral  attack  upon  an 
order  appointing  a  receiver,  if  the  jurisdic- 
tion of  the  court  can,  in  any  event,  be  upheld 
and  its  action  validated,  this  will  be  done, 
even  though  the  facts  showing  such  juris- 
diction are  defectively  stated,  and  inferences 
must  be  indulge'l  in  to  support  the  judg- 
nu'ut. — Illinois  etc  Sav.  Bk.  v.  Pacific  Br. 
Co.,  115  Cal.  2S5,  47  Pac.  60. 

[c]  Judgment  foreclosing  the  lien  of  a  street 
assessment  cannot  be  collaterally  attacked, 
personal  service  of  defendants  in  the  action 
to  foreclose  having  been  bail,  nnd  they  having 
appeared  and  contfRtod  the  action  and  the 
validity  of  the  assessments,  and  having  failed 
to  appeal,  the  court  having  thus  had  juris- 
diction over  the  person  and  subject  matter. 
"Wood  T.  Jordan,  125  Cal.  261,  57  Pac.  997. 

[d]  Where  it  affimatively  appears  on  the  face 
of  the  juds^ment  record  that  the  c.^urt  did  not 
have  jurisdiction  of  the  defendant,  a  judg- 
ment of  the  superior  court  is  at  all  times 
op«n  to  either  a  direct  or  collateral  attaek. 
Parsons  t.  Weis,  141  Cal.  410,  77  Pac.  1007. 


[e]  In  a  collateral  attaek  on  a  judgment  ti 
a  court  of  general  jurisdiction,  the  jnd^ent 
can  be  impeached  only  for  a  want  of  jnris- 
diction  appearing  on  the  face  of  the  judg- 
ment-roll.—Davia^  Estate,  In  re  (CaL  Sun,), 
86  Pac.  183. 

Fc«  AuTHOBinis  raOH  Oteeb  States: 

Collateral  attack  because  court  exceeded 
its  jurisdiction:  29  Am.  St.  Rep.  78, 
note. 

Collateral  attaek  for  loss  of  jniisdietion 
occurring  pendente  lite:  17  Am.  St, 
Bep.  143,  note.  See,  also,  30  Cent. 
Dig.,  eols.  1365-1411,  IS  924-940. 

8  347.   Want  of  Process,  Service,  or  Ho> 

ties.  ■ 

[a]  A  judgment  against  a  defendant  whose 
name  was  not  in  the  complaint,  and  who 
was  not  served,  but  voluntarily  appeared,  can- 
not be  attacked  collaterally. — ^Tyrrell  v.  Bald- 
win, 67  Cal.  1,  6  Pac.  867. 

[b]  Finding  that  process  was  duly  swved  is 
conclusive  on  eollateral  attack,— Sternes,  Ex 
parte,  77  CaL  163,  11  Am.  St.  Ben.  251,  19 
Pac.  275. 

[c]  A  judgment  regular  on  its  face  cannot 
be  collaterally  attacked  on  the  ground  of 
failure  to  serve  process. — Bennett  v.  Wilson, 
133  Cal.  379,  85  Am.  St.  Bep.  207,  65  Pac 
880. 

[d]  The  fact  that  a  party  did  not  know 
that  a  judgment  had  been  set  aside,  and  an- 
other entered  in  its  stead,  did  not  render  the 
latter  judgment  less  condnsive  on  him  on  a 
collateral  attaek. — Galvin  v.  Palmer,  134  CaL 
426,  66  Pac  572. 

PoB  AuTHOBims  raou  Other  States: 

Collateral  attack  on  judgments  for  de- 
fects in  process:  40  Am.  St.  Rep.  430, 
note.  See,  also,  30  Cent.  Dig.,  cola. 
1371-1373,  S  926. 

I  848.    Defects  In  Betom  or  Proof  of 

Service. 

{a]  Where  a  summons  was  served  by  a  party 
other  than  a  sheriff,  and  his  afiidavit  of  ser- 
vice failed  to  state  that  he  was  adult  and  a 

citizen  at  the  date  of  service,  though  in 
other  particulars  correct,  it  was  held  that 
this  was  a  mere  irregularity,  and  that  a 
judgment  in  the  case  by  default  could  not  be 
attacked  collaterally  on  the  ground  of  it. — 
Peck  v.  Strauss,  33  Cal.  678. 

[b]  Affidavit  and  order  for  publication  of 
summons  are  not  part  of  the  judgment-roil, 
and  dffects  therein  cannot  make  a  judgment 
subject  to  collateral  attack  for  want  of  ju- 
risdiction.— Sharp  V.  Daugney,  33  Cal.  505. 

[c]  A  judgment  by  default  rendered  after 
an  attempted  service  of  summons  by  pnbliea- 
tion  is  void,  and  may  be  collaterally  attacked 
'when  the  affidavits  of  service  are  insuflicieat 
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to  aathorize  tlia  ontry  of  tbe  jndgment.— Brde 

▼.  Bedding,  74  Cal.  493,  IC  Pbc  380. 

[d]  The  validity  of  an  adoption  waa  aonght 
to  DO  impeached  by  showing  that  a  judg- 
nent  for  divorce,  which,  if  properly  obtained, 
would  only  require  the  consent  of  the  par- 
ent in  custody  of  the  child,  was  void,  be- 
cause of  some  irregularities  in  the  proof  of 
the  Service  of  the  summons  by  publication, 
and  that  judgment  was  rendered  before  ez- 

Stration  of  defendant's  time  for  anawering. 
[eld,  that  the  fact  of  service,  and  not  the 
proof,  gave  the  court  jurisdiction,  and  that, 
after  jurisdiction  had  been  acqnired  and  judg- 
ment rendered,  the  proceedings  could  not  be 
attacked  collaterally. — Newman's  Estate.  In 
re,  75  CaL  813,  7  Am.  St.  Bep.  146,  16  Pae. 


Poa  AvTHOBiTRS  Fiuuc  Othxb  Statis: 

Collateral  attack  upon  judgment  because 
founded  on  false  return  of  process:  19 
Am.  Deo.  137,  note.  See,  also,  80  Cent. 
Dig.,  cols.  1880-1882,  9  929. 

9  349.   Who  may  Balse  Question. 

[a]  Where  a  redemptioner  of  corporate  prop- 
erty on  execution  sale  under  .a  judgment  is 
refused  a  deed  because  a  subsequent  redemp- 
tioner, having  a  judgment  regular  on  its  face 
against  the  company,  has  made  redemption,  the 
fact  that  the  summons  on  which  the  latter  judg- 
ment was  rendered  was  served  on  a  party 
who  was  not  the  company's  managing  agent, 
by  a  sheriff  who  believed  him  to  be  the 
managing  agent,  and  the  judgment  was  ren- 
<•  dered  on  the  sheriff's  return,  cannot  entitle 
the  prior  redemptioner  to  impeach  such  judg- 
ment, it  appearing  that  it  did  not  affect  his 
rights  existing  at  the  time  of  its  rendition. — 
Bennett  v.  Wilson,  133  CaL  379,  85  Am.  St. 
Bep.  207,  68  Fac  880. 

Fob  Adthobities  fbom  Otheb  States: 
See  30  Cent  Dig.,  cols.  1383,  1384,  S  931. 

I  360.   PresnmptionB  as  to  Superior  or 

OoDeral  JnriBdlcti<m. 

[a]  Jurisdiction  of  the  person  and  of  the 

subject  matter  will  be  presuhied  in  cases  of 
domrstic  judgments  of  courts  of  general  juris- 
diction on  a  collateral  attack,  where  the  rec- 
ord shows  nothing  to  the  contrary. — Sharp 
V.  Daugney,  33  Cal.  505;  Barrett  v.  Carney, 
83  Cal.  530;  Clark  v.  Sawyer,  48  Cal.  133; 
Eichboff's  Estate,  In  re,  101  CaL  600,  36  Pac. 

[b]  It  will  be  presumed  in  a  collateral  ao- 
tion  in  which  a  proceeding  in  insolvency  con- 
ducted to  final  judgment  in  a  county  court 
is  relied  on,  that  the  county  court  had  juris- 
diction of  the  parties  and  the  subject  matter, 
upon  production  of  the  record  of  the  pro- 
ceeding alleging  such  jurisdiction,  without 
proof  of  the  essential  jurisdictional  facts,  be- 
cause county  courts  are  courts  of  record.— 
Barrett  t.  Carney,  33  C^  630. 


te]  As  the  courts  of  flrst  instance,  between 

the  acquisition  of  the  territory  by  the  United 
States  and  the  adoption  of  the  Code  of  1830, 
actually  exercised  unlimited  jurisdiction  over 
the  administration  of  estates,  the  judgment 
or  order  of  such  a  court  cannot  now  be  im- 
peached in  a  collateral  action,  on  the  ground 
of  want  of  jorisdiction  of  the  parties,  unless 
such  want  of  jurisdiction  affirmatively  ap- 
pears from  the  record.— Byder  t.  Cohn,  87 
CaL  69. 

[d]  All  intendments  are  indulged  in  sup- 
port of  the  judgments  of  courts  of  superior 
jurisdiction,  when  collaterally  attacked;  and 
whatever  upon  their  records  is  presumed  to 
be  rightfully  there.  A  judgment  is  not  void, 
when  colIateraUy  attacked,  where  the  return 
en  tbe  summons  states  that  a  copy  thereof 
was  personally  served  on  the  defendant,  giv- 
ing the  time  and  place;  nor  where  there  is 
more  than  one  defendant,  and  the  return  does 
not  state  that  a  copy  of  the  complaint  was 
served  with  the  summons. — Drake  t.  Du- 
▼enick,  45  Cal.  455. 

[e]  In  collateral  attack  on  judgment  of  su- 
perior jurisdiction  its  recitals  are  presumed 
correct. — Wiggin  t.  Superior  Court,  68  Cal. 
400,  9  Pae.  646. 

[f  ]  Where  an  order  waa  made  by  a  probate 
court  to  mortgage  the  real  estate  of  a  dece- 
dent, reciting  that  it  waa  made  and  entered 
upon  a  duly  verified  petition,  as  required  by 
Code  of  Civil  Procedure,  section  1578,  and 
no  appeal  was  taken  therefrom,  it  is  too  Iste 
to  question  the  recital  of  the  order  there- 
after, and  it  win  be  presumed  to  be  true. — 
Stow  T.  Schiefferly,  120  Cal.  609,  52  Pac 
1000. 

[g]  A  stipulation  of  the  parties  to  an  action 
in  the  triu  court,  that  a  certain  person  on 
whom  process  was  served  was  not  defendant's 
agent  at  the  time,  defeats  any  presumption 
that  may  arise  from  a  recital  in  the  judg- 
ment that  proof  was  made  in  open  court 
that  such  person  was  defendant 's  agent. — 
Eureka  Mercantile  Co.  v.  California  Ins.  Co., 
130  CaL  153,  62  Pac.  393. 

[h]  Where  across  the  face  of  a  judgment  it 
is  written  that  it  was  vacated  and  set  aside, 
and  another  judgment  of  a  later  date  was  en- 
tered of  record,  the  court  having  power  under 
some  circumstances  to  take  such  action,  it 
will  be  presumed,  on  collateral  attack  of  the 
second  judgment,  the  record  being  silent,  that 
the  circumstances  existed  authorizing  such  en- 
try.—Galvin  T.  Palmer,  134  Cal.  426,  66  Pac. 
672. 

[i]  Where  the  court  seta  aside  one  judgment 
and  enters  another,  it  will  be  presumed  on  col- 
lateral attack,  the  record  being  silent,  that  the 
court's  action  was  had  on, due  notice  to  the 
party  affected,  or  even  y^ith  bia  consent. — Gal- 
Tin  V.  Palmer,  134  CaL  426,  66  Pac.  572. 

[j]  If  on  collateral  attack  on  a  judgment 
the  jurisdiction  cap  in  any  way  be  upheld,  it 
will  be  done,  though  the  facta  showing  juris- 
diction are  defectively  stated,  and  inferences 
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mast  be  Indulged  in  favor  of  the  judgment.— 
Mesnagerv.De  LeoniB,  140  CaL  402,  73  Poe. 
1052. 

[k]  Ai  in  tlia  proper  ease  the  eonrt  ma^  find 
that  a  deed  absolute  in  form  li  a  mere  mort- 
gage, it  will  b«  assumed  on  collateral  attack 
that  the  facta  in  evidence  in  a  sait  justified 
the  court  in  the  coneluaion  that  a  deed  was 
a  mere  mortgage. — Johnson  t.  Frisnt,  140  CaL 
73  Pae.  993. 

[1]  Under  Code  of  Civil  Procedure,  section 
670,  subdivision  1,  which,  prior  to  the  amend- 
ment of  1895,  provided  that  the  judgment-roll, 
in  cases  where  the  complaint  is  not  answered, 
should  consist  of  the  aummons,  with  the  affi- 
davit and  proof  of  service,  the  complaint,  with 
tho  memorandum  indorsed  thereon  that  the 
default  of  the  defendant  in  not  answeriog 
was  entered,  and  a  copy  of  the  judgment, 
neither  the  affidavit  for  publication  of  sum- 
mons, nor  the  order  for  publication,  consti- 
tutes any  part  of  the  judgment-roll,  so  that 
it  will  be  conclusively  presumed,  in  an  at- 
tack upon  the  judgment,  that  such  affidavit 
and  order  was  sufficient— People  t.  Davis, 
143  CaL  673,  77  Pae.  654. 

[m]  The  prwumptioa  that  prevaUs  in  a  col- 
lateral attack,  and  in  the  absence  of  anything 
appearing  to  the  contrary,  in  support  of  a 
judgment  of  a  court  of  general  jurisdiction, 
in  favor  of  the  court's  having  obtained  juris- 
diction by  proper  service  of  process,  is  the 
same  where  service  has  been  made  by  publi- 
cation as  where  personal  service  has  been 
bad.— McHatton  v.  Bhodes,  143  Cal.  275,  76 
Pae.  1036. 

[b]  Where  a  decree  of  a  court  of  competent 
jurisdiction  distributed  a  trust  fund  to  an 
association  to  which  it  was  bequeathed,  it 
would  be  presumed  in  support  of  the  decree 
that  the  distributee  had  power  to  accept  and 
was  competent  to  act  as  trustee. — Kanlhnan 
Poster  (Cal.  App.},  86  Pac  1108. 

[o]  Where  a  judgment  recited  that  proof  had 

been  made  showing  proper  service  on  defend- 
ants, it  will  be  presumed  on  collateral  attaclE 
that  a  separate  copy  of  the  complaint  and 
summons  was  delivered  to  each  of  the  de- 
fendants, though  the  affidavit  of  service  did 
not  so  state.— County  Bank  of  San  I^uis  Obis- 
po V.  Jack  (Cal.  Sup.),  83  Pae.  705. 

[p]  Where  a  judgment  recited  that  defend- 
ants had  been  duly  and  regularly  summoned, 
it  would  be  presumed  on  collaterid  attack  that 
proof  showing  a  valid  service  bad  been  in- 
troduced independent  of  an  alleged  defective 
affidavit  of  service. — County  Bank  of  San 
Luis  Obispo  v.  Jack  (Cal.  Sup.),  83  Pac.  705. 

[q]  Whenever  a  judgment  of  a  court  of 
record  is  collaterally  attacked,  it  will  be 
presumed  that  the  court  acquired  jurisdic- 
tion of  the  defendant  unless  the  judgment- 
roll  shows  the  contrary  on  its  face. — Welsh 
V.  Koch  (CaL  App.),  88  Pac.  604. 

Fob  Authoritibs  raoic  Othbb  States: 

Bee  30  Cent  Dig.,  eoU  13S5-139S,  89  983, 
934. 


{  8S1.   Pnsnmptlolu  u  to  i^edsl.  Un- 
ited or  Inferior  Jnrisdictioa. 

Ta^  The  presumption  is  in  favor  of  the  juris- 
diction and  of  the  regularity  of  the  proceed- 
ings of  courts  of  superior  or  general  jurisdic- 
tion, whether  their  proceedings  be  according 
to  the  course  of  the  common  Uiw  or  governed 
by  statute  law,  and  whether  they  are  founded 
on  jurisdiction  of  the  person  of  the  defendant 
acquired  by  making  actual  or  constmctivi 
service  of  the  summons  on  him;  but  no  sueH 
presumptions  arise  in  favor  of  the  jurisdic- 
tion or  regularity  of  the  proceedings  of  eouits 
of  inferior  or  limited  jurisdiction. — Hahn  t. 
Kelly,  84  Cal.  391,  94  Am.  Dee.  742. 

FOK  AUTHOBITIBS  FBOH  Ot&BB  StATBS: 

See  30  Cent  Dig.,  cols.  1397,  1398,  {  936^ 


I  SS2.    Effsct  Of  JodgBUiit  Becord  oc 

Recitals  Therein. 

[a]  Where  the  record  In  an  aetion  for  fan- 
closure  contained  an  admission  of  service  pur- 
porting to  be  signed  by  the  defendant  in- 
dorsed on  the  summons,  uso  a  default  duly  in- 
dorsed, and  the  judgment  recited  that  service 
was  duly  proved,  it  was  held  to  be  sufficient 
to  establish  the  validity  of  the  judgment 
against  a  collateral  attack.^ — Sharp  t.  Lam- 
ley,  34  CaL  611. 

[b]  A  recital  in  a  decree  of  foreclosure  that 
"the  defendants,  above  named,  had  been  duly 
served  with  process  ....  as  appears  by  the 
proof  of  service  of  the  process  issued  herein 
and  on  file  in  this  action,"  etc,  is  conclusive 
in  favor  of  the  jurisdiction  of  the  court  over 
their  persons,  where  the  record  is  offered  in 
evidence  in  a  collateral  action.— Sharp  t. 
Brunnings,  35  Cal.  528. 

[c]  In  an  action  brought  by  Q.  against  "Jo- 
seph S.  B.,"  the  return  made  by  the  sheriff 
of  service  of  ^hs  summons  showed  only  that 
"George  8.  R."  had  been  served,  whUe  the 
iudgment  recited  that  "Joseph  8.  R."  had 
been  duly  served  with  process,  etc.  Held, 
that  such  recital  in  the  judgment  was  not 
contradicted  or  overcome  by  the  return  of 
the  sheriff,  and  that  judgment  was  not  liable 
to  a  collateral  attack  for  want  of  jurisdic- 
tion of  the  person  of  the  defendant.— Quivey 

Porter,  37  CaL  458;  Quivey  T.  Baker,  37 
CaL  465. 

[d]  When  a  judgment  recites  that  all  owners 
and  claimants  of  the  property  have  been  duly 
summoned  to  answer  the  complaint,  and  have 
made  default,  the  judgment  in  this  respect 
cannot  be  impeached  in  a  collateral  action, 
although  it  appear  that  the  name  of  one 
of  the  owners  was  omitted  in  the  printed  sum- 
mons.— Beily  v.  Lancaster,  39  Cal.  354. 

[e]  Record  of  court  ia  conclusive  as  to  mat- 
ters decided  and  it  cannot  be  contradicted  oa 
collateral  attack. — Sternes,  Bx  Mrte,  77  CaL 
162,  11  Am.  St.  Bep.  251,  19  Pac  275. 

[f]  Where  a  judgment  for  foreclosure  of  a 
mortgage  on  land  was  rendered  in  the  county 
of  S.,  while  the  land  was  sitoatad  in  L.  e«uaty. 
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tb«  mortgagor,  !b  an  ae^n  to  enjoin  the 
sheriff  from  proceeding  with  the  foreclosure 
sale,  is  not  estopped  from  denying  the  juris- 
diction of  the  court  by  a  false  recital  in  the 
judgment  that  the  land  was  in  8.  coantj.— 
Bogers  t.  Cady,  IM  CaL  28S,  43  Am.  St.  Bep. 
100,  38  Pae.  81. 

[g]  Where  an  action  la  Iwovglit  against  an 
insurance  company  in  this  state  on  a  judg- 
ment rendered  against  it  in  another  by  de- 
fault, a  recital  in  the  judgment  that  proof 
was  made  in  open  court  that  the  person  on 
whom  process  was  served  was  an  agent  of 
the  company  is  not  conclusive  of  the  joris- 
diction  of  the  conrt  over  the  company,  and 
hence  does  not  preclude  defendant  from  show- 
ing that  snch  person  was  not  its  agent.— 
Eureka  Mercantile  Co.  v.  California  Ins.  Co., 
130  Cal.  153,  62  Pac  393. 

[h]  A  court  having  jurisdiction  of  an  action 
has  power  to  determine  what  facts  are  pnt 
in  issue  by  the  pleadings  when  they  are  im- 
perfectly stated,  and,  having  such  power,  it 
may  make  an  erroneous  decision  of  the  ques- 
tion, which  cannot  be  qnestioned  collaterally. 
Koehler  v.  Holt  Mfg.  Co.,  146  CaL  835,  80 
Pac.  73. 

Fob  AnTHOBiTiBs  rom  Othbb  States: 

See  30  Cent  J>ig.,  eols.  1898-1405,  H 

937,  938. 

I  S63.  Aa  to  Serriee  by  Publlea- 

tlon. 

[a]  Upon  a  collateral  attack,  the  recitals  in 
a  judgment  are  conclusive  of  the  question  of 
jurisdinion  of  the  person,  when  the  judg- 
ment is  rendered  by  a  eonrt  of  superior 
jurisdiction;  and  a  recital  of  the  service  of 
the  summons  by  publication,  the  affidavits 
and  order  showing  service,  cannot  be  con- 
sidered on  snch  attack. — ^McCauley  t.  Foltou, 
44  Cal.  85S. 

J  354.   Effect  of  Court's  Decision  as  to 

Existence  of  Jnrisdictlonal  Pacts. 

[a]  Adjudication  by  eonrt  that  jurisdictional 
fact  exists  conclusively  decides  question  of 
jurisdiction  until  set  aside  in  direct  attack.— 
Stemes,  Ex  parte,  77  CaL  163,11  Am.  St.  Bep. 
251,  19  Pae.  275. 

[b]  Determination  of  existence  of  jurisdic- 
tional faets  which  must  be  found  from  the 
evidence,  whether  erroneous  or  not,  is  con- 
clusive on  collateral  attack. — Ooldtree  Mo- 
Alister,  86  Cal.  101,  24  Pac.  801. 

[c]  Where  the  jurisdiction  of  an  inferior 
court  is  dntendent  on  a  fact  which  that  court 
is  reqnirea  to  ascertain,  such  decision  is  not 
conclusive  unless,  either  expressly,  or  by  fail- 
are  to  provide  for  a  review  of  it,  the  law  ef- 
fectually declares  that  by  all  other  courts  it 
is  to  be  regarded  as  conclusive. — Central  Irr. 
Diet.,  In  re,  117  Cal.  382,  49  Pac.  354. 

Fob  AuTHOBiTiES  raoic  Othkb  States: 

See  30   Cent  Dig.,  eoli.   1405-1408.  t 
939. 
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g  866.   Bztrlnsle  Brldom  ss  to  JWs- 

dletlonal  Facts. 

[a]  Judgment  of  a  court  of  general  jurisdic- 
tion cannot  be  attacked  in  a  collateral  pro- 
ceeding b^  extrinsic  evidence  to  show  its  want 
of  jurisdiction. — Cupentier  v.  City  of  Oak- 
land, 30  Cal.  439;  Hahn  t.  EeUy,  34  CaL  391, 
94  Am.  Dec.  742. 

[b]  Pact  that  the  judgment  debtor's  attor- 
ney appeared  for  him  without  authority  can- 
not be  shown  as  a  defense  at  law,  in  an  ac- 
tion on  the  judgment. — Carpentier  t.  City  of 
Oakland,  30  Cal.  439. 

I<OB  AVTBOBITIBS  viou  Othbb  Statis: 

See  80  Cent   Dig.,   eoli.   1408-1411,  9 
940. 


S  866.  Smn  and  IrregoUrlttes— In  General. 

[a]  Where  a  court  of  probate  jurisdiction 
has  jurisdiction  of  the  subject  matter  and  the 
parties,  the  presumptions  are  in  favor  of  the 
regularity  of  its  proceedings;  and  they  can- 
not be  attacked  collaterally  for  mere  irregu- 
larities.— Haynes  t.  SCeeks,  10  Cal.  110,  70 
Am.  Dee.  703;  Lucas  t.  Todd,  28  CaL  182. 

[b]  Where  the  court  has  jurisdiction  of  the 
subject  matter  and  the  parties,  its  judgment, 
although  irregular  in  form,  or  erroneous,  is 
conclusive,  so  long  as  unreversed,  and  cannot 
be  attacked  collaterally.— Linehan  t.  Hatha- 
way, 54  Cal.  251. 

[c]  Irregularity  in  process  or  manner  of  its 
service  is  not  ground  for  collateral  attack. — 
Stemeft,  Ex  parte,  77  CsL  163,  U  Am.  St 
Bep.  251,  19  Pac  275. 

[d]  Objections  to  a  decree  setting  apart  a 
homestead,  urged  on  an  appeal  in  an  eject- 
ment suit,  a  collateral,  proceeding,  can  only 
avail  by  showing  such  errors  as  render  the 
decree  absolutely  void. — ^Phelan  v.  Smith,  100 
CaL  168,  84  Pae.  667. 

POE  AUTHOBITIBS  FBOM  OTHBB  STATES: 

See  30  Cent  Dig.,  cols.  1411-1440.  S8  941- 
950. 


8  S57.    Defects  and  Objections  as  to 

PaitleB. 

[a]  Where  a  party,  who  is  sued  In  ejectment 
by  a  fictitious  name,  is  served  with  summons, 
and  answers  by  his  true  name,  ^nd  judgment 
is  rendered  against  him,  the  fact  that  the  com- 
plaint is  not  amended  by  inserting  his  true 
name  does  not  render  the  judgment  void,  so 
that  it  may  be  attacked  collaterally;  but 
such  party  mav  be  removed  by  a  writ  of  resti- 
tution,— Campbell  v.  Adams,  50  Cal.  203,  dis- 
tinguishing IfcKinley  T.  Tnttle,  48  CaL  570. 

Fob  AUTHOBITIES  FBou  Otbbb  States: 

See  80  Cent  Dig„  eols.  1418-1420,  S 
942. 
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5  358.    Defect!  and  Objectioiu  as  to 

Pleading!. 

[a]  A  judgment  ia  not  open  to  collateral 
attack  because  the  complaint  failed  to  aver 
that  the  goods,  the  price  of  which  was  sued 
for,  were  sold  and  delivered  at  the  request  of 
the  defendant. — Aucker     HaCoj,  56  Cal.  524. 

[b]  Failure  of  plaintiif  to  allege  its  ineor- 
poration,  which  was  waived  hy  defendant, 
cannot  be  raised  hy  third  persona  on  a  col- 
lateral attack  on  the  judgment  for  plaintiff. — 
McPall  V.  Buckeye  Grangers'  Warehouse 
Assn.,  122  Cal.  468,  68  Am.  St.  Bep.  47,  55 
Pae.  253. 

[e]  The  objection  that  more  than  two  years 
had  elapsed  before  an  amended  complaint  was 
filed  in  an  action  to  foreclose  the  lien  of  a 
street  assessment,  to  correct  a  misnomer  in 
the  first  name  of  the  defendant,  does  not  go 
to  the  jurisdiction  of  the  court,  and  for  that 
reason  the  judgment  rendered  in  the  action 
ia  not  absolutely  void.  A  sale  under  the  de- 
cree in  such  action  cannot  be  collaterally  at- 
tacked in  an  action  to  quiet  title  for  error 
in  rendering  the  decree,  nor  on  the  ground 
that  the  complaint  shpwed  that  the  action 
was  barred  by  the  statute  of  limitations. — 
Crane  T.  Cummings,  137  Cal.  201,  69  Pae. 
984. 

Fob  Authobities  fbok  Othib  States: 

See  30  Cent.  Dig.,  cols.  1420-1423,  S 
943. 

§  8S9.  —  Imgolaxitlei  In  Proeedim. 

[a]  Though  Code  of  Civil  Procedure,  -section 
581,  subdivision  1,  provides  that  judgment  of 
nonsuit  may  be  entered  by  plaintiff  on  pay- 
ment of  the  costs,  the  validity  of  a  judg- 
ment entered  without  payment  of  costs  can- 
not be  questioned  on  that  ground. — Todhunter 
V.  Klemmer,  134  Cal. '60,  66  Pac  75. 

[b]  The  plaiutiCf  in  an  action  to  quiet  title 
to  a  city  lot  claimed  under  a  deed  from  the 
former  owner,  while  defendant  claimed  by  a 
sale  under  a  judgment  in  an  action  to  fore- 
close a  street  assessment.  The  action  to  fore- 
close was  duly  commenced,  bat  a  miatake  was 
made  in  the  name  of  sueh  owner,  and,  after 
limitations  had  run,  an  amended  complaint 
was  filed,  in  which  the  mistake  was  corrected, 
and  summons  issued  and  service  made  by 
publication,  and  judgment  rendered,  under 
which  the  sale  was  made.  Held,  that  such 
,iti(igment  could  not  be  collaterally  attacked. 
Crane  v.  Ciftaamings,  137  Cal.  201,  69  Pac. 
984. 

Foa  Attthobities  raoM  Othxe  Statu: 

See  30  Cent.  Dig.,  cols.  1423,  1424,  §§ 
944,  945. 

$  360.    Defects   la   Pioeaadliigi  for 

Qbange  of  Venae. 

[a]  Where  a  case  is  transferred,  because  of 
the  dioqualification  of  the  judge,  to  an  ad- 


^ining  judicial  distnci,  such  court  acquires 
jurisdiction,  the  judge  having  had  authority 
under  the  atatute  to  make  the  transfer, 
though  the  county  was  not  the  nearest  one  ts 
which  the  ease  might  have  been  transferred; 
and  its  judgment  cannot  be  collaterally  at^ 
tacked.— Gage  v.  Downey,  79  CaL  140, 19  Pae. 
113,  21  Pac.  527,  855, 

[b]  Change  of  venue  to  wrong  county  is 
not  ground  for  collateral  attack  on  Judgment. 
Gage  V.  Downey,  79  CaL  155,  81  Pse.  855. 

[c]  To  uphold  an  order  of  the  judge  of  s 
superior  court  transferring  a  cause  to  the 
superior  court  of  another  county,  on  the  ground 
of  his  disqualification,  the  supreme  conrt  will 
assume,  when  such  order  ia  collaterally  at- 
tacked, not  only  that  the  judge  waa  dis- 
qualified, but  that  the  eourt  to  which  the 
transfer  was  made  was  the  next  oear^ 
court  in  which  like  objection  did  not  exist, 
as  required  by  Code  of  Civil  Procedure,  see- 
tion  398.— Brodez  v.  Conklia,  98  CaL  360, 
83  Pac.  211. 


S  861.   Defects  In  Bntry,  Fonn  and  Oob- 

tents  of  Judgment. 

[a]  The  judgment  of  a  court  of  general 
jttriadiction  cannot  be  collaterally  impeached 
for  an  irregularity,  as  for  not  allowing  soM- 
eient  time  between  the  summons  and  day 
for  appearance,  such  omiwion  not  being  ot 
the  substance  of  the  act  required  to  be 
performed.— Whitwell  v.  Barbier,  7  CsL  54. 

[b]  A  decree  cannot  be  impeached  collat- 
erally because  entered  prematurely.  The  rem- 
edy IS  by  a  direct  proceeding  in  the  action.— 
Alderson  v.  Bell,  9  Cal.  315. 

[c]  A  decree  reciting  that  "this  action  hav- 
ing been  continued,  in  consequence  of  the 
death  of  the  plaintiff,  by  his  executor,  it  ti 
now  ordered,"  etc.,  clearly  shows  the  sug- 
gestion of  the  death  of  the  original  plaintiff, 
and  a  continuance  of  the  cause  or  a  revival 
of  it  in  the  name  of  the  executor.  At  all 
events  any  irregularity  in  this  respect  caa- 
not  be  attacked  collaterally. — Gregory  v. 
Haynea,  13  Cal.  591. 

[d]  If  the  clerk's  and  sheriff's  fees  were 
inserted  in  the  judgment,  when  not  ao  claimed, 
the  judgment  ia  so  far  a  nullity,  and  may  be 
attacked  collaterally.— Ohapin  t.  Broder,  If 

Cal.  403. 

[e]  Where  costs,  instead  of  being  included 
in  a  judgment  by  the  clerk  at  the  time  of 
entry  thereof,  M  required  by  Practice  A« 
of  1851,  section  511,  are  afterward  inserted 
by  him,  the  judgment  therefor  and  exeeatios 
sale  thereunder  are  void,  and  can  be  attacked 
collaterally.— Emerio  T.  Alvarado,  94  CaL  SSS, 
2  Pae.  418. 

S  362.   Defect!  In,  or  Waat  of,  RbA- 

inga. 

[aT  DefeetiTe  findings,  or  the  abaeaee  of 
findings,  do  not  render  a  judgment  a  nullity. 
They  only  constitute  groonda  for  rerezaal  ea 
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apnMal,  Imt  not  for  attacking  the  jadgment 
eoQateraUj.— Breeze  v.  Doyle,  19  Cal.  101. 

[b]  Jndgment  eannot  be  attacked  collateral' 
ly  for  want  of  findings  to  support  it. — John- 
ston T.  San  Franciaco  Savinm  Union,  75  Cil. 
139,  7  Am.  St.  Bep.  129,  1«  Pae.  753. 

S  S6S.  —  U&aathoilBed  J^idgment. 

ta]  A  jadgment  is  not  void,  to  that  it  can 
be  questioned  in  a  collateral  proceeding, 
becauae'it  was  only  entered  up  against  one 
of  the  parties  to  a  joint  contract  sued  on,  in- 
stead of  "against  all  the  defendants,"  as 
the  law  required. — Seaver  t,  Fitcgerald,  88 
Cal.  85. 

[b]  A  judgment,  finding  that  the  defendant 
has  usurped  and  is  unlawfully  holding  a  pub- 
tic  ofBce,  cannot  be  attacked  collaterally 
and  annulled  by  the  subsequent  decree  of 
that  or  of  any  other  court  adjudging  the  non- 
existence of  the  office. — Hen^w,  £z  parte, 
73  OaL  486,  16  Pae.  110. 

S  364.   BlgM  Of  nirt  Peruni  to  Im. 

peach  Judgment. 

[a]  A  mortgagee,  who  was  not  a  party  to 
an  attachment  proceeding,  could  not  attack 
the  validity  oi  the  judgment  therein  ob- 
tained, in  an  action  by  the  attaching  creditor 
against  the  sheriff  and  himself  to  recover  an 
excess  which  the  property  brought  at  a  fore- 
closure Bale  over  the  amount  of  the  mort- 
gage.—Harvey  y,  Foster,  64  CaL  296,  30  Pae. 
849. 

Fob  AnTHOBiTiBS  noif  Otbkb  Statu: 

See  80  Cent   Dig.,  cols.   1437-1440,  { 
950. 

S  865.  Fraud,  OoUoston,  or  Other  Uliooa- 
duct — Zn  General. 

[a}  In  an  action  at  law  on  a  judgment,  de- 
fendant cannot  impeach  the  jadgment  for 
fraud,  unless  it  appears  on  the  face  of  the 
record. — Oarpentier  v.  City  of  Oakland,  30 
Cal.  439. 

[b]  Judgments  are  impeachable  for  those 
frauds  only  which  are  extrinsic  to  the  merits 
of  the  case,  and  by  which  the  court  has  been 
imposed  upon  or  misled  into  a  false  judgment. 
They  are  not  impeachable  for  frauds  relating 
to  the  merits  between  the  parties.  The  frand 
must  be  frand  occurring  on  the  procurement 
of  the  judgment,  which  was  not  known  to  the 

Eastj  at  the  time,  and  for  not  knowing  which 
e  is  not  chargeable  with  negligence.— Ama- 
dor Canal  etc  Co.  T.  Mitchell,  59  Cal  168. 

fc^  Judgment  of  conrt  of  competent  juris- 
diction, regular  on  its  face,  cannot  be  col- 
laterally attacked  on  ground  of  fraud,  coUn- 
non  or  other  matter  aliunde. — Hodgdon 
Bouthem  Pae.  B.  Co.,  75  Cal.  648,  17  Pae. 
928. 

[d]  Act  of  March  16,  1889  (Stats.  1889,  p. 
£12),  provides  that  proceedings  for  the  or- 
ganication  of  an  irrigation  district  may  be 


examined  and  confirmed  in  the  superior  court. 
In  quo  warranto  to  forfeit  defendant  com- 
pany's franchise,  defendant  introduced  a  cer- 
tified copy  of  a  judgment  in  the  superior 
conrt  of  another  county,  in  which  all  of  the 
•teps  taken  in  the  organization  of  the  defend- 
ant company  were  declared  legal  and  valid. 
Held,  that  the  admission  of  evidence  to  im- 
peach such  judgment,  as  obtained  by  fraud, 
was  erroneous,  since,  until  set  aside  in  a 
direct  proceeding,  the  judgment  was  conclu- 
sive.—People  V.  Perris  Irr.  Dist.,  132  CaL  289, 
64  Fac.  399. 

[e]  In  a  collateral  attack  on  a  judgment, 
the  judgment  cannot  be  set  aside  for  fraud 
in  the  procuring  of  a  jury,  the  alleged  fraud 
not  appearing  on  the  face  of  the  judgment- 
roll.— Davis'  Estate,  In  re  (Cal.  Sup.),  86 
Pac.  188. 

FOK  ArTHOEITIBS  FKOH  OTHEB  STATES : 

See  30  Cent  Dig.,  eols.  1441-1452,  8S  951- 
958. 

I  866.    Bight  Of  Orediton  to  ImpeaOh 

Judgment 

[a]  That  an  attaching  creditor  is  a  judg- 
ment creditor  does  not  prevent  other  creditors 
or  encumbrancers  from  collaterally  attacking 
that  judgment  by  proof  that  it  was  obtained 
by  the  collusion  ox  the  debtor  and  in  order 
to  defraud. — Hackett  v.  Manlove,  14  Cal. 
85. 

[b]  Any  error  in  the  exercise  of  jurisdic- 
tion in  authorizing  a  mortgagee  to  pay  only 
certain  pressing  claims  against  the  estate 
does  not  render  the  order  void,  and  can  only 
be  corrected  upon  appeal.  Such  error  can- 
not be  made  tne  ground  of  a  collateral  at- 
tack npon  the  order  by  a  creditor  who  did 
not  press  the  payment  of  her  claim  in  an  ac- 
tion.— Stambaeh  v.  Emerson,  139  Cal.  282,  78 
Pac  991. 

Fob  Adthouths  nou  Othkb  Statu  : 

See  30  Cent  Dig.,  cols.  1461,  1452.  1 
968. 


§  807.  Hottats  AraSUMa  or  QnestUniB  Fze- 
lented  In  Original  Snit 

[a]  The  defendant,  in  a  snit  on  a  judgment, 
may  plead  in  bar  faets  which  were  a  proper 
defense  to  the  original  snit,  if  it  be  shown 
that  it  was  throagh  no  laches  on  his  part 
that  he  did  not  avail  himself  of  them  at  the 
first  trial,  and  that  he  was  then  unable  to 
show  sufficient  ground  for  a  continnance  by 
reason  of  ignorance  of  the  material  facts. — 
Spencer  v.  vigneanx,  20  CaL  442. 

[b]  A  judgment  eannot  be  attacked  by  set* 
ting  up  a  defense  which  was  or  might  have 
been  raised  in  the  original  action. — Hayes 

v.  Shattnck,  21  CaL  51. 

[c]  If  two  Mexican  grants  are  so  confirmect 
at  different  times  as  to  overlap  each  other, 
and  the  owner  of  the  one  confirmed  last  is  a 
party  to  the  proceedings  confirming  the  other, 
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and  th«  owner  of  the  one  confirmed  first  be* 
comes  a  party  to  the  proceedings  resulting  in 
the  last  confirmation,  and  fails  to  set  up  the 
first  coufirmation  as  a  bar  to  having  this 
grant  confirmed  so  as  to  cover  the  same  land, 
hfl  cannot  afterward  attack  the  last  de-ree 
In  a  collateral  proeeeding. — Semple  t,  Wright, 
32  CaL  659. 

Fob  Adthobittcs  rom  Otheb  States; 

See  30  Cent  Dig.,  eoU.  1452-1458,  SS 
959,  960. 

a  PBOCEEDINGS. 

§  368.  Collateral  Natme  of  ProcMdliigB  In 

QeneraL 

[a]  A  proceeding  by  petition  to  the  probate 
court  to  obtain  an  order  that  a  former  probate 
of  a  will  therein  be  adjudged  void,  on  the 
ground  of  want  of  jurisdiction,  and  that  the 
will  be  admitted  anew  to  probate,  is  not  a 
direct  proceeding  to  set  aside  the  former  pro- 
bate, bat  a  collateral  proceeding,  in  which 
such  former  probate  can  only  be  attacked  for 
want  of  jurisdiction,  and  not  for  irregularity. 
Warfleld,  Matter  of  WiU  of,  22  CaL  51,  83 
Am.  Dee.  49. 

[b]  Main  difference  between  collateral  and 
direct  attack  ia  that  in  former  record  alone 
can  be  inspected  and  is  conclusive,  while  in 
latter  true  facts  may  be  shown  and  judgment 
reversed  or  modified. — Lyona  Boach,  84  CaL 
30,  23  Pac  1026. 

[C]  Motion  to  vacate  judgment  on  ground 
that  it  is  void  is  direct  attack. — Beinbart  v. 
Lugo,  86  CaL  400,  21  Am.  St.  Bep.  52,  24 
Pac.  1089. 

[d]  An  action  by  heirs  to  quiet  the  title 
of  property  of  the  decedent,  fraudulently 
sold  to  pay  his  debts,  is  not  a  collateral  at- 
tack on  the  decree  confirming  the  sale. — Ber* 
gin  T.  Haight,  99  Cal.  52,  33  Pac  760. 

[e]  A  collateral  attack  implies  a  final  judi- 
cial determination  in  which  the  parties  have 
been  heard;  and  any  attack  npon  a  final 
determination  provided  bpr  law  to  avoid  or 
correct  a  judgment  is  a  direct  and  not  a  col- 
lateral attack;  but  a  defense  to  an  action 
upon  a  reclamation  assessment,  where  there 
has  been  no  prior  bearing,  cannot  properly  be 
called  an  attack  upon  a  final  determination, 
either  direct  or  collateral,  but  the  suit  is  a 
step  in  the  proceeding  to  subject  the  prop- 
erty to  the  burden  of  the  tax,  the  charge  of 
which  does  not  become  final  until  the  suit  is 
determined  against  the  property  owner. — 
Lower  Kings  Biver  Bee.  Diet.,  No.  531,  v. 
PbiUips,  108  CaL  306,  39  Pae.  630,  41  Pac 
•335. 

[f]  Upon  the  distribntion  of  tbo  estate  of 
an  intestate,  defendant's  grantor  was,  by 
decree,  declared  sole  heir  and  distributee. 
An  action  having  been  brought  by  another 
heir  to  establish  a  voluntary  trust,  a  third 
heir  intervened,  and  sought  to  have  estab- 
lished an  involantary  trust,  on  the  ground 
that  the  deem  of  distribntion  was  erroneous, 


in  declaring  defendant's  grantor  the  sole 
heir,  when  there  were,  in  fact,  other  faeira. 
Held,  that  the  intervention  was  in  the  na- 
ture of  a  collateral  attack  upon  the  decree 
of  distribution,  and,  as  such,  could  not  be 
maintained. — ^Lyneh  T.  Booney,  112  CaL  279, 
44  Pac  665. 

[g]  An  appeal  from  a  judgment  is  a  direct 
attack  thereon.— Eaba  t.  Matthai,  115  CaL 
689,  47  Pac  698. 

Jh]  In  an  action  to  foreclose  a  Mortgage 
Ten  by  order  of  probate  court  on  land  m> 
longing  to  a  decedent's  estate,  a  claim  by 
an  intervening  creditor  of  the  estate  that  the 
morrgage  was  invalid,  because  the  probate 
court  was  without  authority  to  direct  the 
making  of  it,  was  a  collateral  attack  on  the 
order  of  the  probate  court,'  which  wonld  not 
affect  the  order,  unless  it  was  absolutely  void. 
Judgment  (1902)  69  Pae.  856,  affirmed.— 
Stnmbach  T.  Emerson,  139  CaL  882,  72  Pac 
991. 

[i]  A  direct  attack  on  a  judgment  is  some 
proceeding  in  the  action  in  which  it  was 
readered,  either  by  a  motion  before  th« 
court  which  rendered  it  or  an  appeal  there- 
from.—Parsons  T.  Weis,  144  Cal.  410,  77  Pae. 
1007. 

[j]  Where  a  suit  is  brought  in  equity  to  set 
aside  a  judgment  rendered  in  a  previous  ac- 
tion at  law,  the  attack  on  the  judgment  it 
indirect. — ^Le  Mesnager  v.  Variel,  144  CaL 
463,  77  Pac  988. 

[k]  An  attack  on  a  judgment  on  the  grosai 
that  it  was  procured  by  fraud  is  a  direct  at- 
tack.—Parsons  T.  Weis,  144  Cal.  410,  77  Pae. 
1007. 

[1]  An  attempt  to  impeaeb  a  judgment  by 
matters  dehors  the  record  is  a  collateral  st- 
tack.— Parsons  t.  Weis,  144  CaL  410,  77 

Pac.  1007. 

Fob  Authobiths  tsom  Othkb  States: 

Attack  on  judgments  by  habeas  eorpai 
is   collateral:    23  Am.  St  Bep. 
note. 

Motion  to  set  aside  judgment,  aa  eoUst- 
eral  attack:  5  Am.  St.  Bep.  453.  note. 
See,  also,  30  Cent  Dig.,  eola.  145&-148!, 
SS  961,  962. 

§  360.   Actions  Against  Parties. 

[a]  A  decree  in  foreclosure  cannot  be  a^ 
tacked  in  ejectment  brought  to  recover  the 
land  sold  under  the  decree. — ^Trope  t.  Kent. 
20  Pac.  82. 

Fob  Auth(»utiis  vbok  Othbb  Srxns: 

See  80  Cent.  Dig.,  eola.  1464,  1465,  {  90. 


Xa.    CONSTBUOnON  Ain>  OPEBATIOV 
IK  QBNEBAIu 

APPLICATION  OF  GENERAL  RDLES,  |  STO. 
CONSIDERATION  OF  SUBBOUXOXIfe  CIBCCTI- 

STANCES.  I  871. 
OONSIDEBATXON  OF  PLBAOIH08,  I  tn. 
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OOHSIDEBATXOV  OF  FINDINGS  AND  VXBDICT, 

I  8T8. 

PABTIE8  LIABLE—PERSONS  SUED  IN  OFFI- 
CIAL OB  REFBESEMTATIVB  OAFAOITT, 
I  874. 

SITBJECn  UATTEB,  1  875. 

AUODNT,  I  STS. 

  IKTEBE8T,  |  877. 

OPEBATION    AND    XFFBOT    Cf    6XNSBAL,  | 

878. 

OPERATION  AND  KFXOT  OF  BBOITALB  OP 
JUBISDIOTIONAL  FAOTB,  |  87*. 

TIME  OF  MNDITION,  |  880. 
TIME  OF  TAKING  EFFECT,  |  881. 
CONFLICTING  JCD0MKNT8,  %  882. 
CONDITIONS,  I  888. 

OpetatloB  and  cffaet  at  oidw  gnMSag  m  nAulBc 

Mw  triaL   Sm  B<w  Trial,  f  ISO. 
Bfl«ot  vt  dadiioB  on  dcmnmi.  Bm  Plaadlnc  | 

US. 


{  370.  Application  of  Omuttl  Bulas. 

[a]  Same  roles  gOToni  eouBtraction  of  eonxt 
order  pr  judgment  as  applT  to  other  writings. 
Ambrose,  £z  parte,  72  CiL  401,  14  Fae.  88. 

Fob  ArrHGunss  raou  Other  States: 
See  80  Cent  J>ig^  eoL  1468,  §  967. 

S  871.  Oonsidontlon  of  Snxtonndliig  CMiciim- 
stances. 

[a]  If  language  of  decree  is  uncertain,  sur- 
rounding circumstances  ma7  be  considered 
in  constraing  ir.. — Ambrose,  £x  parte,  78  CaL 
401,  14  Fac.  33. 

S  372.   Consideration  of  Pleadings. 

[a]  In  assumpsit  against  W.  and  If.,  bus- 
band  and  wife,  W.  answered,  admitting  the 
debt  as  against  him,  and  consenting  to  a 
judgment  for  the  amount  of  the  elaUn,  and 
subsequently,  on  a  verdict  "in  favor  of  de- 
fendant M.  against  plaintiff,"  without  men- 
tioning W.,  judgment  was  entered  that  plain- 
tiff take  nothing  by  the  action,  and  that  M. 
recover  her  costs.  Held,  that  the  judgment 
meant  that  plaintiff  take  nothing  hy  his 
action  as  against  M.,  and  the  court  was  au- 
thorized to  enter  judgment  in  favor  of  plain- 
tiff, as  against  W.-^ii^ttei  t.  Hughes,  41  Pae. 
790. 

Fob  ATiTHORrms  fbom  Otmsi  States; 

See  30  Cent  Dig.,  cols.  1468,  1409,  {  960. 

8  373.  OinuAdoratlon  of  Findings  and  7or^ 
diet 

[a]  The  finding  of  a  court,  like  a  special 
■rerdict  of  a  jury,  must,  taken  in  connection 
with  the  pleadings,  support  the  judgment- 
Swift  T.  Uuygridg^  8  Cal  445. 

[1>]  A  Tordiet  was  found  that  the  plaintiff 
was  entitled  to  the  use  of  so  much  water 
as  would  run  in  a  ditch  of  a  certain  capacity. 
It  was  iLsld  that  tho  judgment  must  o« 


construed,  as  to  its  effect,  in  accordance  with 
the  principles  of  law  regulating  the  rights 
of  the  parties  as  determined  by  the  vercUet 
Burnett  v.  Whitesides,  IS  Cal.  36. 

[c]  In  suit  against  several  defendants 
known  as  "Table  Mountain  Water  Co.,''  for 
possession  of  a  ditch,  the  verdict  was,  "We 
find  for  the  plaintiff  and  against  L.,"  one  of 
the  defendants.  Judgment  was  entered  that 
defendant  surrender  possession  of  the  ditch 
to  plaintiff,  and  that  plaintiff  recover  of  L., 

"one  of  said  defendants,  the  sum  of  ,  bis 

costs,"  etc.  Held,  that  there  is  no  error  in 
the  judgment;  that  it  must  be  construed  by 
the  verdict,  which  is  confined  to  plaintiff  and 
L.— Treat  v.  Laforge,  15  Cal.  41. 

iy»  AiiT»uaTiis  Rox  Otheb  States: 

See  80  Cent  Dig.,  cols.  1469-1471,  S  970. 

I  374.   Parties  Liable— Persons  Sued  in  Of- 
ficial or  SepresontaUTO  Capacity. 

[a]  Judgment  for  or  against  a  party  acting 
in  representative  capacity  does  not  affect  him 
as  an  individual. — Building  etc.  Assn.  v. 
Chalmers,  75  Cal.  334,  17  Pac.  229. 

[b]  Persons  who  entered  into  possession  of 
premises  pending  ejectment,  but  were  not  in 
privity  with  defendants  therein,  and  did 
not  enter  under  them,  either  in  good  faith  oc 
eollusively,  and  were  not  parties  to  the  ac- 
tion, cannot  be  turned  oat  of  possession  un- 
der the  judgment  in  that  suit,  whether  their 
title  be  good  or  worthless. — Irving  v.  Cun- 
ningham, 77  OaL  62,  18  Fac  878. 

[e]  Where  a  defendant,  sued  for  a  tort  as 
an  individual,  defended  in  a  representative 
capacity  as  assignee  of  an  insolvent,  the  ef- 
fect of  a  judgment  against  him  in  terras 
both  as  an  individual  and  as  assignee  is 
simply  to  hold  him  liable  individually. — 
O'Brien  T.  BaUou,  116  CaL  318,  48  Pae.  130. 

[d]  In  conversion  against  L.,  and  against 
"L.  as  sheriff  of,"  etc.,  a  judgment  against 
"L.,  sheriff  of,"  etc.  was  against  L.  individu- 
ally.—Butan  T.  Wolters,  116  Cal  403,  48  Pae. 
385. 

'  Fob  Atjthoritiks  trom  Other  States  : 

15  L.  B.  A.  850,  note.    See,   also,  80 
Cent  Dig.,  col.  1476,  8  976. 

§  376.  Subject  Blatter. 

[a]  Where  suit  is  brought  to  set  aside  a 
judgment  on  the  ground  of  fraud,  and  a  re- 
straining order  is  issued  in  such  suit  at  the 
instance  of  the  plaintiff,  and  subsequently,  at 
a  final  hearing,  the  court  decides  that  such 
judgment  was  not  fraudulent,  but  valid,  held, 
that  the  effect  of  such  judgment  is  that  plain, 
tiff  was  not  entitled  to  the  restraining  order. 
Heyman  v.  Landers,  12  Cal.  107. 

[b]  A  decree  awarded  to  r.  city  all  the  lands 
within  the  boundaries  of  a  pueblo,  and  pro- 
vided that  the  lands  should  be  surveyed, 
"sabjeot  to  the  following  deductions,  namely: 
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The  rancbo  M.,  ....  all  of  which  excepted 
parcels  of  land  ara  included,  in  whole  or 
in  part,  within  the  boundariet  above  men- 
tioned, but  are  ezeladed  from  the  confirma- 
tion awarded  to  the  ....  citj. "  Held,  that 
the  city  acquired  so  title  to  the  rancbo  M. — 
City  of  San  Joie  ▼.  Uridiaa,  87  Cal  339. 

[e]  A  widow  lued  ber  bnaband's  adminis- 
trator for  land,  which  she  alleged  was  known 
as  the  "Valle  de  San  Jose  and  Agua  Cali- 
ente,"  and  was  comprised  in  the  Pico  and 
Warner  grants.  It  was  alleged,  also,  that  the 
pioperty  included  in  the  said  mortgage  was 
the  same  set  apart  as  a  homestead  to  Warner 
and  his  family;  and  that,  when  the  mort- 
gage was  foreclosed,  the  husband  bought  the 
property  in  his  own  name.  The  eonrt  decreed 
that  the  hnaband's  title  to  certain  land, 
known  as  "Warner's  Banch,"  should  vest 
in  the  plaintiff  as  her  separate  estate,  being 
the  same  land  set  apart  as  a  homestead,  the 
same  included  in  the  sheriff's  deed  to  the 
husband  under  foreclosure,  and  being  the 
Bancbo  de  Valle  de  San  Jose  and  Agua  Cali- 
ente,  excepting  the  Moss  league.  It  was 
stipulated  by  the  parties  that  the  Moss 
league  was  included  in  a  patent  known  as 
the  '*PortUla  Patent/'  and  that  all  the  bal- 
ance of  the  land  included  therein  had  been 
set  apart  for  the  Warner  homestead,  to- 
gether with  the  land  included  in  the  Warner 
patent.  The  land  in  the  sheriff's  deed  was 
described  as  the  "Valle  de  San  Jose  and  Agua 
C^liente, ' '  the  latter  being  a  part  of  the 
former.  The  Warner  graot  was  of  the  Valle 
de  San  Jose,  and  comprised  the  entire  val- 
ley, iuclnding  Agna  Cuiente,  being  bounded 
by  the  mountains  on  all  sides.  The  decree  fur- 
ther described  the  land  as  "Warner's  Bancb," 
and  declared  what  was  included  therein.  It 
appeared  also  by  the  report  of  the  commis- 
sioners appoiDted  to  set  apart  the  Warner 
homestead  that  the  Valle  de  San  Jose  was 
known  as  "Warner  Ranch,"  and  the  parol 
evidence  tended  strongly  to  the  same  point. 
Plaintiff  also  admitted  it  in  her  pleadings  in 
subsequent  litigation.  At  the  date  of  the  de- 
cree there  was  do  land  other  than  the  Valle 
de  San  Jose  or  the  Warner  homestead  to 
which  the  description  "Warner's  Ranch" 
could  apply.  Held,  that  the  decree  included 
all  the  land  covered  by  the  Warner  homestead. 
Gage  T.  Downey,  91  CaL  211,  29  Pac.  035. 

[d]  In  a  former  action  brou^^t  by  defend- 
ants against  plaintiff  to  quiet  title,  the  judg- 
ment quieted  title  in  defendants  with  a  proviso 
that  nothing  in  the  decree  should  impair  the 
rights  reserved  in  the  Van  Ness  ordinance 
to  the  plaintiff,  over  lands  that  had  "then 
been  occupied  or  set  apart,"  for  public  use. 
The  opinion  of  the  supreme  court  deciding 
that  case  held  that  all  the  rights  which  the 
plaintiff  bad,  and  which  could  be  conveyed 
by  said  ordinance,  bad  passed  to  defendant's 
grantor  at  a  time  shortly  after  the  passage 
of  such  ordinance.  Held,  that  the  expression 
"then  occupied  or  set  apart,"  as  ased  in  the 
judgment,  had  reference  to  the  date  of  the 
passage  of  the  ordinance,  and  not  to  the 
date  of  the  commencement  of  the  action  to 

auiet  title,  or  the  decree  therein. — City  and 
oiinty  of  San  Francisco  v.  Center,  63  X'ac  35, 


Fob  Authortties  fbou  Otheb  States: 

Description  of  land  in  judgment  may  re- 
fer to  other  writings:  5  Am.  St.  Repu 
S31,  note.  See,  also,  30  Cent.  Dig, 
cols.  1477-1481,  8  978. 

§  376.  Amonnt. 

[a]  Proper  amonnt  of  judgment  Is  ueer- 

tained  by  adding  to  sum  found  due  at  date 
of  commencement  of  action  interest  np  t« 
date  it  "should"  have  been  entered,  which 
amount  will  bear  interest  from  that  date. — 
Cutting  F.  P.  Co.  V.  Canty,  141  Cal.  69S,  7S 
Pac.  564.  , 

Fob  Authobities  ihom  u-i  tuta  oTATxst 

See  30  Cent.  Dig.,  cola.  1481-1483,  {  979. 

§  377,    Interest 

[a]  A  judgment  for  a  sum  of  money,  "with 
interest  thereon,"  held  to  allow  legal  interest 
from  the  date  of  the  'rendition  of  the  judg- 
ment.—Mixer  T.  Mixer  (CaL  App.),  83  Pac 
273. 

FOB  AUTHOBITIES  FBOIC  OTHIX  STATES: 

Bee  80  Cent.  Dig.,  col.  1482.  9  980. 

S  378.  Operation  and  Bfleet  In  GtanenL 

[a]  An  order  by  the  court  amending  k 
former  order  granting  a  new  trial  is  conels- 
sively  presumed  to  be  correct,  when  used  Im 
evidence  or  questioned  collaterally. — Gaxoatte 
T,  Haley,  104  CaL  497,  38  Pac  194. 

g  379.   Operation  and  Effect  of  Bodtals  tt 

Jurisdictional  Pacts. 

[a]  The  recital  in  a  decree  that  parties  had 

been  regularly  served  with  process,  or  hai 
waived  service  by  their  acknowledgment,  ii 
suiEcient  evidence  that  the  requisite  proof  wsi 
produced  to  establish  the  genuineness  of  th* 
signatures  of  the  parties  to  such  acknowl- 
edgment.— Alderson  v.  Bell,  9  CaL  315. 

[b]  The  recital  in  a  judgment  that  a  partr 
defendant  against  whom  the  judgment  is  ca- 
tered appeared  in  the  action  is  prima  fadi 
evidence  only  of  the  faet. — ^Leesa  v.  Clark,  21 

Cal.  26. 

[c]  Where  a  judgment  recites  the  faet  tfcst 

the  defendant  has  been  duly  served  with  pN- 
cess,  this  is  a  direct  adjudication  bv  the  coait 
upon  the  point,  and  is  as  conclaeive  on  tu 
parties  as  any  otber  fact  decided  in  tte 
cause,  provided  it  does  not  affirmatively  sp- 
pear  from  other  portions  of  the  record.  eo>- 
stituting  the  jndgmeDt-rolI,  that  tke  recitri 
is  untrue.— Habn  T.  KeUy,  34  CaL  391,  94  A& 
Dec.  742. 

[d]  When  a  judgment  entered  by  defaolt, 
upon  a  service  of  summons  made  by  pobliea- 
tion,  recites  that  it  was  entered  in  pnrsoaacs 
of  an  order,  the  presumption  is  that  it  wss 
entered  in  pursuance  of  an  order  of  the  eoart, 


Digitized  by  Google 


JTBOMENT,  Zn,  ZIZI,  A,  SS  880-888. 


8143 


ind  the  jodgment  fs  net  void  on  its  f ace.— 

MeCauley  t.  Fulton,  44  Cal.  355. 

[e]  The  fact  that  a  judgment  shows  defend- 
ant to  have  been  regularly  served  with  pro- 
cess does  not  preclude  evidence  aliunde  on 
motion  to  set  aside  the  judgment  made  within 
a  few  days  of  its  rendition. — Norton  v.  At- 
chison etc.  B.  Co.,  97  Cal.  388,  33  Am.  St.  Bep. 
198,  30  Pae.  585. 

[f]  Where  the  judgment  recited  that  eoun- 
Bel  for  both  parties  agreed  in  .open  court 
on  the  bearing  of  the  motion  to  dissolve  the 
attachment  that  the  cause  should  be  per- 
emptorily set  for  trial  upon  the  decision  of 
the  motion,  and  it  was  so  set  for  two  days 
thereafter  at  the  time  when  the  motion  was 
denied,  such  recital  is  proper  and  necessary, 
in  view  of  the  nonappearance  of  the  defend- 
ant at  the  trial,  on  account  of  objection  to 
insufficiency  of  the  notice  of  trial,  and  the 
finding  bo  made  in  the  judgment  is  eoneln- 
sive.— Bodley  t.  Lyons,  129  Cal  681,  62  Pae. 
813. 

[g]  Where  process  was  served  on  a  foimer 
agent  of  a  defendant  insurance  company  in  a 
state  in  which  the  company  had  ceased  to 
do  business,  and  judgment  was  rendered 
against  it  by  default  in  its  absence,  no  issue 
as  to  the  agency  having  been  presented  for 
determination,  a  recital  in  the  judgment  that 
the  person  on  whom  process  was  served  was 
an  agent  of  the  company  at  the  time  is  not 
res  judicata,  and  hence  does  not  estop  de* 
fendant  from  showing  that  the  court  did 
not  have  jurisdiction  of  defendant's  person. 
Enreka  Mercantile  Co.  t.  California  Ins.  Co., 
130  Cal.  153,  62  Pae.  393. 

[h]  Becital  in  a  judgment  "that  said  de- 
fendant was  duly  served  with  process  here- 
in" is  presnmed  to  be  tme. — ^McKibben  T. 
SCeKibben,  139  CaL  448,  73  Pae.  143. 

%  880.  nma  of  BandltloiL 

[a]  Judgment  is  rendered  when  it  is  an- 
nounced by  court  and  entered  when  actually 
entered  in  judgment-book. — Schurtz  v.  Bomer 
and  Eerkow,  81  Cal.  247,  22  Pac  657, 

§  381.   Time  of  TaUng  Effect. 

[a^  Judgment  operates  from  date  of  rendi- 
tion regardless  of  date  of  entry. — Nenman,  In 
re,  75  Cal.  221,  16  Pae.  887. 

[b]  Judgments  operate  from  time  of  rendi- 
tion regardless  of  date  of  entry. — Cook,  In 
re,  77  Cal.  226,  17  Pac.  923,  19  Pac.  431. 

[c]  Judgment  takes  effect  at  time  of  rendi* 
tion  regardless  of  time  of  entry. — Cook's  E»- 
tate,  83  Cal.  417,  23  Pae.  392. 

[d]  Nunc  pro  tune  order  correcting  pre- 
vious  order  takes  effect  as  of  date  of  order 
corrected. — Combination  Land  Co.  t.  Morgan, 
95  Cal.  550,  30  Pac.  1102. 

[e]  Date  of  judgment  Is  date  of  its  entry. 
Cutting  P.  P.  Co.  V.  Canty,  141  Cal.  697,  73 
Pac  564. 


FOa  AUTHOBITIBS  FROM  OTITEB  STATES: 

See  30  Cent.  Big.,  cols.  1488-1490,  fi  985. 


§  382.   Conflicting  7ndgmait8. 

[a]  Where  a  court  inadvertently  determines 
two  matters  standing  in  each  opposition  as 
to  be  incapable  of  an  harmonious  construc- 
tion, as,  for  instance,  that  the  same  prop- 
erty belongs  absolutely  to  each  of  two  per- 
sons, the  decision  is  of  no  effect. — Oage  r. 
Downey,  94  CaL  241,  29  Pae.  635. 

S  S83.  Oondltlono. 

[a]  The  rule  that  one  who  claims  the  bene- 
fit of  a  judgment  rendered  in  his  favor  must 
comply  with  its  terms  applies  to  a  judg- 
ment decreeing  a  deed  on  payment  of  the 
last  installment,  expenses,  etc. — Smith  t. 
George,  52  Cal.  341. 

"Ftat  AtiTHOBiTiis  nou  CfrHZE  States: 
See  80  Cent.  Dig.,  eoL  1490,  S  986. 


Xm.   MEBOEB  AKD  BAB  OF  OAITSES 

OF  ACTION. 

A.  Judgments  Operative  as  Bar,  g§  364-416. 

B.  Causes  of  Action  or  Defenses  Merged  or 

Barred,  §§  417-434. 

0.  Persons  Affected  by  or  Who  May  Take  Ad- 
Tantage  of  Bar,  $  435. 

A.   JUDGMENTS  OPEBATIVE  AS  BAB. 

ERRONEOUS  JUDGMENT,   |  884. 
JUDGMENT  OP  FEDERAL  COURT.  |  885. 
JUDGMENT   OF   BOARD    OF    LAJtD  OOHHIS- 

8I0NERS,  I  886. 
JUDGMENT  BT  DEFAULT.  |  887, 
DK0I8I01T  ON  MERITS— NE0E88ITT.  I  tSS. 

  WHAT  OONSTrrnrES,  l  989. 

NATURE  or  ACTION  OB  FBOCEEDIKOa— AO 

TZ0N8  AT  LAW  AND  BUITB  IN  EQUITT. 

I  890. 

  INSOLVENCY  PB0CEBDING8.  |  891. 

  REFUSAL  OF  NEW  TRIAL,  f  892. 

  DENIAL  OF  MOTION.  |  898. 

FINALITY    OP  DETERMINATION— JUDGMENT 

OR  DECREE  WITHOUT  PREJUDICE,  |  394. 
  PENDENCY  OF  MOTION  FOR  NEW  TRIAL 

AND  GRANT  THEREOF,  |  89S. 

PENDEHOT  or  APPEAL    OB   TIME  FOB 

APPEAL,  I  B96. 
 JUDGMENT  VACATED  OB  REVERSED.  | 

897. 

 EFFECT  OF  ArFIRMANCB,  |  898. 

JUDGMENT  ON  DISCONTINUANCE,  DISMISSAL 

OB    NONSUIT^TOLUNTABT  DISMISSAL, 

I  899. 

  NONSUIT  OB  IKTOLUNTABT  DISMISSAL. 

I  400. 

  CONSENT  OB  AOBEEHENT,  |  401. 

  DISMISSAL  AS  TO  PABT  OF  DEFEND- 
ANTS, I  402, 

WANT  OP  JUBISDICTION  OB  PURSUIT  OP 
WRONG  REMEDY,  |  408. 

JTTDOUENT  OH  DEMURRER,  |  404. 
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JtTDGMENT,  XHI,  A,  SS  884-890. 


JUDOHXNT  nr  ACTIONS  BELATING  TO  LAND, 
I  405. 

  BJBCTHENT,  |  AOfl. 

 EFFECT  OF  /TTDOMENT  IN  EJECT- 

UENT  OH  APTEB  ACQUnUED  TITLB,  |  407. 

—  PARTITION,  f  408. 

——  TRESPASS,  I  400. 

  QUIETING  TITLE,  |  410. 

  FORCIBLE  XNTBT  AND  DETAINER,  |  411. 

  UORTOAOE  FOBECLOSUBE,  i  413. 

  AS  BAB  TO  ACTION  FOB  PEBSONAIOT.  i 

418. 

JUDGMENT  IN  ACTIONS  RELATING  TO  PER- 
80NALTT,  I  414. 

JUDGMENT  ALLOWING  OLAIH  AGAINST  ES- 
TATE, I  415. 

JUDGMENT  FOB  INJURY  TO  ONE  PIECE  OF 
PROPERTY  AS  BAB  TO  ACTION  FOB  IN* 
JUBY  TO  ANOTHER,  1  410. 

{  384.  Exroneotti  Judgment. 

[a]  Judgment  palpably  erroneooa  upon  facta 
found  is  bar  to  another  action  between  aamo 
parties  for  same  cause.— Wolverton  t.  Baker, 

86  Cal.  593,  25  Pac.  54. 

FOB  AuTHoBims  noH  Otheb  states  : 

See  80  Cent.  Dtg.,  eols.  1520-1522,  {  1004. 

I  S8B.  Jndgmint  of  Federal  Court. 

[a]  Dismissal  of  action  in  federal  eonrt  for 
want  of  jurisdiction  is  not  a  bar  to  same 
action  in  state  court. — Willi  T.  Panlj,  116 
Cal.  588,  48  Pac.  709. 

S  886.  Judgment  of  Board  of  Lai^d  Oraimls- 

Bioners. 

[a]  Judgment  of  the  board  of  land  com- 
missioners, the  tribunal  of  original  juris- 
diction, is  sufficient  evidence  of  confirma- 
tion, unless  tho  judgment  be  reversed,  or  its 
operation  suspended  hj  an  appeal  which  is 
still  pending.— Zanders  t.  Whitesides,  10  Cal. 
88. 

FOB  Authorities  fbom  Otheb  States: 

See  30  Cent  Die.,  cola.  1493,  1494,  S 
989. 


S  887.  Jndgmoit  by  Default. 

fa]  In  action  brought  jointly  against  two 
defendants  on  a  joint  and  several  obligation 
the  entry  of  final  judgment  on  default  against 
one  of  the  defendants  is  a  discharge  of  the 
other. — Stearns  v.  Aguirre,  6  Cal.  176. 

fb]  Where,  in  an  action  of  partition,  the 
complaint  averred  that  defendant  had  some 
interest  which  was  unknown  to  plaintiff,  and, 
having  been  served  with  a  summons,  he 
failed  to  appear,  and  the  judgment  did  not 
find  any  interest  in  him,  it  was  held  that  de- 
fendant was  estopped  by  such  judgment  from 
recovering  in  a  new  action. — Morenhout  t. 
Higaera,  32  Cal.  889. 

FOB  AUTHOEtTIES  TROU  OTHEB  STATES: 

Seo  30  Cent.  cola.  1536-1539,  {  1012. 


S  888.  Decision  en  Uerlte— ITeeesBi^. 

[a]  In  order  that  a  judgment  shoold  b«  t 
bar  to  any  subsequent  action  for  the  sama 
subject  matter  between  the  same  parties,  it 
must  appear  that  the  suit  in  which  it  wu 
Tendered  was  determined  on  its  merits,  and 
not  on  the  ground  of  any  technical  defect, 
or  because  of  the  temporary  disability  of 
plaintiff  to  toe,  or  because  the  causa  of  ac- 
tion had  not  accrued,  or  the  like. — Gray  t. 
Dougherty,  25  CaL  266. 

[b]  In  an  action  on  an  undertaking  for  u 
injunction,  where  a  former  judgment  is 
pleaded  in  bar,  a  finding  that  in  snch  ac- 
tion the  court  rendered  its  decision  in  favor 
of  defendants,  and  i^ainst  plaintiff,  does  not 
find  any  judgment  in  favor  of  defendant!, 
and  against  plaintiff.  Such  decision  laij 
have  been  in  the  nature  of  a  nonsuit,  and, 
if  a  judgment  had  been  entered  thereon,  U 
would  not  have  been  a  bar.— Gray  t.  Non, 
66  Cal.  186,  4  Pac.  1191. 

[e]  In  an  action  to  recover  an  installment 
due  on  a  contract,  in  which  defendant  pleaded 
a  payment  on  account,  it  appeared  that  the 
same  payment  was  pleaded  and  evidence  of 
it  given  in  an  earlier  action  between  the 
same  parties,  to  recover  another  installment, 
but  the  trial  of  such  earlier  action  was  not 
concluded  when  the  trial  of  the  later  aetios 
occurred.  Held,  that  defendant  should  n«t 
be  deprived  of  the  benefit  of  his  plea  of  paj- 
ment,  onlesa  the  payment  was  allowed,  as 
well  as  pleaded  and  proved,  in  the  earlier- 
action.— Waterman  r.  JfoniU,  78  CaL  48, 13 
Pac.  52. 

FOE  AirraoBiTiES  fboh  Otheb  States: 

See  80  Cent.  Dig.,  eola.  1527-1629,  S  1009: 

I  889.  —  What  Oonstltotes. 

[a]  A  judgment  must  be  held  to  be  based 
on  the  merits  when  it  is  entered  on  a  report 
by  a  referee  of  bis  findings  "on  the  Ura 
stated  in  the  pleadings,  and  of  bis  judge- 
ment on  the  issues  in  the  case,"  altbougb 
the  referee  had  denied  a  motion  to  dvermJ* 
a  demurrer  for  misjoinder  of  eanses  of  ac- 
tion, but,  after  n  motion  for  judgment  ii 
favor  of  plaintiff  had  been  refused,  the  is- 
sues of  law  and  fact  were  submitted  to  him, 
for  his  decision,  and  to  report  a  jodgnieat 
thereon  in  the  ease.^People  t.  Skidmore.  27 
CaL  287. 


§  390.  Kstina  of  AeUm  or  Fxoeeedfiigfr- 
AeUona  at  Law  and  Suits  in  Equity. 

[a]  A  former  adjudication  on  the  same  point 
may  be  set  up  as  an  estoppel  in  an  applica- 
tion for  equitable  relief. — City  and  Coonty 
of  San  FrAnciseo  t.  Spring  Valley  Water 
Works,  89  CaL  478. 

[b]  Decree  in  equity  may  be  pleaded  ts 
estoppel  or  bar  to  subsequest  action  at  liw. 
WolvertoD  t.  Baker,  86  CaL  594,  25  Pae.  5i 
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Fob  AVTROsmis  nov  Othxi  Statu: 

50  C.  C.  A.  463,  note.   See,  also,  30  Owt 
Dig.,  eoli.  1501-1506,  {  S96. 

S  381.   UiwdTency  Proceedingi. 

[a]  Plaintiff  was  adjudged  insolrent,  ud 
petitioned  the  eonrt  to  have  a  bomeatead  in 
certain  farm  land  set  apart  to  him.  While 
this  proceeding  was  pending,  the  coart  en- 
tered an  order  directing  the  assignee  to  sell 
all  the  grapes  growing  on  the  land,  which 
be  did,  and  plaintiff  filed  a  petition  to  re- 
qnire  the  assignee  to  pay  the  proceeds  of  the 
KQe  to  him,  which  was  denied.  Held,  that 
since  the  order  denying  such  relief  was  a 
final  order,  and  appealable  to  the  supreme 
eonrt,  nnder  Insolvent  Act  of  1895,  sections 
64,  71,  authoriziDg  appeals  from  an  order 
for  or  against  an  insolvent  on  a  petition 
to  set  aside  property  claimed  to  be  exempt, 
no  appeal  having  been  taken,  such  order  wa* 
res  judicata  in  a  subsequent  independent  ac- 
tion by  such  insolvent  for  the  same  relief.—* 
Sunkler  v.  UeKenzie,  127  CaL  564,  78  Am. 
•St.  Bep.  86,  60  Fttc.  982. 

I  392.   Befusal  of  New  TrlaL 

[a  J  Atter  a  refusal  to  grant  a  new  trial, 
equity  will  not  restrain  the  execution  on 
the  same  facta  on  which  the  motion  for  a 
new  trial  was  made. — CoUiu  T.  Butler,  14 

Cal.  223. 


§  303.   Denial  of  Motion. 

[a]  The  doctrine  of  res  judicata  does  not 
apply  to  motions  in  a  pending  action. — John- 
ston V.  Brown,  115  Cal.  694,  47  Fae.  686. 

[b]  The  denial  of  an  application  for  a 
change  of  the  place  of  trial  does  not  pre- 
clude the  granting  of  a  similar  application 
subsequently  made,  as  the  doctrine  of  res 
judicata  is  not  applicable  to  motions  in  a 
pending  action. — Johnston  v.  Brown,  115  Cal. 
694,  47  Fac.  686. 

[c]  The  denial  of  a  motion  for  execution 
nnder  Code  of  Civil  Procedure,  section  685, 
authorizing  the  issuance  of  execution  by 
leave  of  court,  on  motion,  after  the  judg- 
ment has  been  entered  for  over  five  years, 
is  res  judicata,  precluding  a  second  motion 
alleging  the. facta  stated  in  the  former  mo- 
tion, ^though  the  latter  motion  also  con- 
tains an  additional  allegation  that  the  judg- 
ment remains  unpaid. — Wheeler  T.  Eldred, 
137  Cal.  37,  69  Pae.  619. 

I  304.  Finality    of  DetermlnattoD— Judg- 
ment or  Decree  Without  Prejudice. 

[a]  DiBiniasal  by  court  without  prejudice, 
on  defendant's  motion,  of  his  application  to 
set  aside  a  judgment  by  default  because  of 
a  defect  in  the  application,  is  not  a  refusal, 
in  whole  or  in  part,  to  grant  the  application, 
within  the  meaning  of  Code  of  Civil  Proced* 
nre,  section  182,  providing  that  if  an  ap- 
plication to  a  jndge  for  an  order  is  refused, 


in  whole  or  in  part,  no  enbsaqnent  applica- 
tion for  the  same  order  soall  be  made,  etc 
Wm.  Wolff  ft  Co.  T.  Canadian  Pae.  Bv.  Co., 
80  Cal.  333,  26  Pae.  825. 

[b]  A  former  action  which  was  dismissed 
without  prejudice  to  the  right  of  the  plain- 
tiff to  bring  a  new  action  did  not  constitute 
a  bar  to  a  mbsequent  action  on  the  same 
cause.— Moore  t.  Busaell,  133  CaL  297,  85  Am. 
St.  Bep.  166,  65  Fac.  624. 

[c]  Judgment  of  dismissal  "without  preju- 
dice ' '  on  plaintiff 's  voluntary  dismissal,  after 
a  Judgment  was  set  aside,  is  not  a  bar  to 
another  action,  not  being  on  the  merits. — Hi- 
bemia  Savings  etc.  Soe.  t.  Fortener,  139  Cal. 
00,  72  Fae.  716. 

Tom  Authosities  fbom  Othki  Statbs  : 

See  30  Cent.  Dig.,  cols.  1544-1569,  K 
1015-1027. 

§  395.    Pendency  of  Motton  for  Now 

Trial  and  Grant  Thereof. 

[a]  Pendency  of  a  motion  for  a  new  trial 
does  not  stay  proceedings  under  the  judg- 
ment, and  is  no  objection  to  the  introduc- 
tion of  the  judgment  in  evidence  in  bar  of 
another  action  for  the  same  cause  during  the 
pendency  of  such  motion. — Harris  v.  Barn- 
bart,  97  Cal.  546,  32  Fac.  589. 

[b]  A  judgment  cannot  be  pleaded  in  bar 
while  a  motion  for  a  new  trial  is  pending. — 
Fresno  Milling  Co.  T.  Fresno  Canal  etc  Co., 
36  Pae.  412. 

FOB  AnTHoaiTiBs  raou  Other  States: 

See  30  Cent  Dig.,  cola.  1657,  1558,  S 
1022. 

§  306.   Pendency  of  Appeal  w  Time  for 

ApiKal. 

[a]  An  appeal  from  a  decree  of  the  federal 
district  court,  approving  the  survey  of  a 
confirmed  grant,  makes  the  decree  inadmis- 
sible in  evidenee. — ^MeGtarrahan  Maxwell, 
28  Cal.  75. 

[b]  Under  Code  of  Civil  Procedure,  section 
1049,  declaring  that  "an  action  is  to  be 
deemed  pending  from  the  time  of  its  com- 
mencement until  its  final  determination  on 
appeal,  or  until  the  time  for  appeal  has 
passed,  nnless  the  judgment  is  sooner  satis- 
fied," the  judgment  cannot,  during  such  time, 
be  pleaded  in  bar  of  another  action. — Naftz- 
ger  T.  Gregg,  99  Cal.  83,  37  Am.  St.  Rep. 
23,  33  Pac,  757;  Naftzger  v.  Montague,  99 
Cal.  83,  37  Am.  St.  Rep.  23,  33  Pac.  757; 
Blythe's  Estate,  In  re,  99  Cal.  472,  34  Pac. 
108;  Story  v.  Story  &  Isham  Commercial  Co., 
100  Cal.  41,  34  Pac.  675;  Brown  v.  Campbell, 
100  Cal.  635,  38  Am.  St.  Bep.  314,  35  Fac. 
433;  Fresno  Milling  Co.  ▼.  Fresno  Canal  ete. 
Co.,  36  Pae.  412. 

m  Adthobities  fbou  Other  States  : 

See  30  Cent.  Dig.,  eols.  1658-1562,  S  1024. 
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§  897.  —  Jodgmeiit  Tacated  or  Berenwd. 

[a]  Judgment  "of  reversal"  in  supreme 
court  is  not  necessarily  a  bar  to  further  pro- 
ceedings in  the  action. — Stearns  Aguirre,  7 
Oal.  443. 

[b]  A  suit  involving  a  portion  of  a  lot  sued 
for  is  no  bar  to  the  suit  where  there  is  no 
final  judgment  in  that  case,  the  judgment 
for  the  plainti£F  in  the  court  below  having 
been  reversed  on  ap]ica]  an<l  the  cause  re- 
manded, and  no  trial  having  been  had  since. 
Board  of  Education  v.  Fowler,  19  Cal.  11. 

[e]  In  an  action  by  the  people  of  the  state 
to  recover  alleged  public  lands  in  defend* 
ant 's  possession,  where  the  supreme  court, 
on  appeal,  has  decided  that  the  title  sought 
to  be  litigated  is  not  the  same  as  was  in- 
volved in  a  former  action  between  the  same 
parties,  the  finding  of  the  court  below  that 
plaintiff  has  acquired  no  different  title  to 
the  land  since  the  commencement  of  the 
former  suit  does  not  change  the  rule  that 
the  judgment  in  such  suit  is  not  a  bar,  for 
the  reason  that  such  finding  was  set  aside 
by  the  order  of  the  supreme  court  granting 
a  new  trial,  and  for  the  further  reason  that  it 
was  a  conclusion  of  law  drawn  from  the 
facts.— People  t.  Holladay,  93  Cal.  241,  27 
Am.  St.  Bep.  186,  29  Pac.  64;  Peo^e  T. 
Smith,  93  CaL  490,  29  Pae.  57,  £47. 

FOB  AUTHOBITIBS  nOH  OTHEB  STATES: 

See  30  Cent  Dig.,  cols.  1S62-1568,  S  1025. 

{  898.   Effect  of 

[a]  The  statement,  in  the  opinion  of  tho 
court  on  an  appeal  from  a  judgment  for  de* 
fendant  on  the  merits,  that  they  aflBrm  the 
judgment  on  a  demurrer  below  for  a  mis- 
joinder, and  that  the  effect  of  the  judgment 
will  not  be  to  preclude  plaintiff  from  suing 
again  when  the  cause  of  action  can  be  more 
formally  set  out,  followed  by  an  unqualified 
a£5rmation  of  the  judgment  below,  does  not 
limit  the  extent  of  such  unqualified  judg- 
ment, so  that  plaintiff  ean  sue  again  on  the 
same  cause  of  action. — ^People  v.  Skidmore, 
27  Cal.  287. 


S  399.   Judgment   on   Discontlnnauee,  Dla- 
misBiU.  or  Nonsuit— Voluntary  DlsmissaL 

[a]  Voluntary  dismissal,  without  agreement 
or  other  circumstance  tending  to  show  that 
it  was  intended  as  final  disposition  of  dis- 
pute, does  not  bar  another  action. — Parks  t, 
Dunlap,  86  Cal.  190,  191,  25  Pac.  916. 

[b]  The  fact  that  in  an  action  in  the  jus- 
tice's  court  a  demurrer  to  the  cnmplnint  was 
sustained,  whereupon  plaintiff  dismissed  the 
action,  does  not  constitute  a  bar  to  an  ac- 
tion for  the  same  cause  in  the  superior  court. 
Sivers  v.  Sivers,  97  Cal.  518,  32  Pac.  571. 

[c]  Where  an  action  is  dismissed  by  the 
plaintiff  of  his  own  motion,  and  without  the 
consent  of  the  defendant,  the  judgment  en- 
tered upon  the  dismissal  cannot  be  regarded 


as  a  bar  to  another  aetlon  for  the  same  pur- 
pose—Pierce V.  Hilton,  102  CaL  276,  36  Fm. 
595. 

[d]  Dismissal  of  action  by  plaintiff  with 
leave  of  court  "without  prejudice  to  com- 
mencement of  another  action*'  does  not  bir 
second  action  on  same  sobjeet  matter. — West- 
bay  V.  Gray,  116  Cal.  667,  48  Pac.  800. 

FOB  AUTHOBITIES  rSOH  OTHEB  STATES: 

See  30  Cent  Dig.,  cols.  1578-1582,  {  1030. 

{  400.   Nounlt  w  Ztarolantazr  Dismb' 

saL 

[a]  A  nonsuit  suffered  for  any  eause  is  not 

a  bar  to  an  action  subsequently  brought  upon 
the  same  cause  of  action. — ^Merritt  v.  Camp- 
bell, 47  Cal.  542. 

[b]  In  replevin,  the  fact  that  defendant 
had  previously  brought  suit  against  the  pres- 
ent plaintiff  for  the  same  goods  and  beea 
nonsuited  is  no  defense. — Fleming  t.  Haw- 
ley,  65  Cal.  492,  4  Pae.  494. 

[c]  A  judgment  dismissing  an  action  by  t 
nonresident  for  failore  to  furnish  security  for 
costs,  as  allowed  by  Code  of  Civil  Procedoie, 
section  1037,  though  within  the  class  of  casei 
in  which  section  582  provides  that  judgment 
"must"  be  rendered  on  the  merits,  is  not  s 
judgment  on  the  merits,  and  therefore  is  not 
a  bar  to  a  subsequent  suit  on  the  same  cause 
of  action,  since  section  1908,  subdivision  2, 
provides  that  a  judgment  in  such  case  is  ena- 
cluBive  only  "in  respect  to  the  matter  di- 
rectly adjudged. ' ' — Rosenthal  v.  ICeJiIann,  tS 
Cal.  505,  29  Pae.  121. 

[d]  Under  Code  of  Civil  Procedure,  section 
681,  providing  for  dismissal  or  judgment  of 
nonsuit  where  plaintiff  fails  to  appear  at 
the  trial,  and  section  582,  providing  that  in 
every  other  case  judgment  must  be  rendered 
on  the  merits,  a  judgment  based  on  dismissal 
for  want  of  prosecution  is  not  a  bar  to  an- 
other action,  since  there  was  no  adjudica- 
tion on  the  merits. — Pyle  t.  Piercy,  122  CaL 
883,  55  Pac  141. 

[e]  The  dismissal  of  an  action  because  pn- 
maturely  commenced  is  no  bar  to  another  se- 
tion.— Nevills  v.  Shortridge,  146  CaL  277,  7» 
Pac  972. 

[f  1  A  judgment  of  nonsuit  is  not  final,  and 
evidence  thereof  is  not  admissible  to  estab- 
lish title  In  another  action. — Gates  v.  'He- 
Lean,  9  Pac  938. 

[g}  A  judgment  of  nonsuit  by  a  jostiee  of 
the  peace  held  not  res  judicata,  nor  a  bar  to 
a  subsequent  action  for  the  same  cause- 
Smith  V.  Superior  Court  of  Napa  County 
(Cal.  App.),  84  Pac.  54. 

FOK  AUTHOBITtEH  ROU  OTHEB  STATES: 

See  30  Cent  Dig.,  cola.  1583-1009,  11 
1031-1045. 

I  401.   OtmsMit  or  Agreement 

[a]  A  dismissal  on  oral  agreement  of  tbs 
parties  in  open  court  that  each  party  pC 
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hia  coats  it  a  bar  to  another  action  after- 
ward brought  on  the  came  cause  of  action. 
Merritt  t.  CampbeU,  47  Cal.  542. 

[b}  A  stipulation,  hy  which  all  parties  to 
a  suit  involving  the  title  to  land  compro- 
mised aud  dismissed  the  action,  is  a  bar  to  a 
suit  involving  the  title  to  the  same  property 
by  a  grantee  of  one  of  the  parties  who  pur- 
chased with  knowledge  of  the  agreement. — 
Grossman  v.  Davis,  79  Cal.  603,  21  Pac.  963. 

[c]  Dismissal  entered  into  by  agreement  of 
parties  will  be  presumed  to  amount  to  ad- 
justmeot  of  merits  and  constitutes  defense  to 
renewal  of  action. — Westbay  t.  Gray,  116 
Cal.  666,  667,  48  Pac.  800. 

§  402.   DiamlsBal  as  to  Pait  of  Defond- 

ants. 

[a]  In  ejectment,  there  was  a  plea  of  a 
former  judgment  in  favor  of  defendant 
against  plaintiff's  tenant.  It  appeared  that 
plaintiff  was  originally  a  party  defendant, 
and  conducted  the  defense,  but  that  on  the 
close  of  the  testimony,  on  motion  of  the 
former  plaintiff,  the  suit  was  dismissed  as  to 
him,  and  his  deraigoment  of  title  stricken 
out;  and  the  court  refused  to  permit  defend- 
ants to  show  that  they  were  his  tenants  and 
to  justify  under  his  title.  Held,  that  there 
was  no  estoppel,  that  it  made  no  difference 
that  the  rulings  of  the  court  were  erroneous, 
and  that  an  appeal  might  have  beon  taken. 
Altschnl  V.  Doyle,  55  CaL  633. 

[b]  Voluntary  dismissal  of  an  action  to 
quiet  title  as  to  a  mortgagee  of  defendants 
is  not  an  adjudication  in  his  favor  as  to 
the  validity  of  his  mortgage,  in  the  absence 
of  an  agreement  to  that  effect,  and  does  not 
bar  plaintiffs,  in  whose  favor  judgment  was 
rendered,  from  asserting,  on  foreclosure  of 
the  mortgage,  that  the  mortgagors  had  no 
title  to  the  land.— Parki  T.  Dnnlap,  86  Cal. 
189,  25  Pac.  916. 

%  408.    Want  of  Jnilsdiotloii,  or  Pur- 

snlt  of  Wrong  Bemedy. 

[a]  A  judgment  rendered  in  an  action  of 
ejectment  against  a  plaintiff  suing  on  a 
mere  equitable  estate  is  not  a  bar  to  a  sub- 
sequent action  to  quiet  title  brought  by  his 
successor  in  interest  on  the  same  equity. — 
Beynolds  v.  Lincoln,  71  CaL  183,  9  Pac.  176, 
12  Pac.  449. 

'  [b]  Dismissal  on  ground  that  suit  in  equity 
is  not  proper  remedy  is  no  bar  to  statutory 
or  legal  action. — Oakland  t.  Oakland  W.  F. 
Co.,  118  CaL  195,  SO  Pao.  277. 

§  404.  Judgment  oi  Damnrrer. 

[a]  Where  the  answer  shows  that  the  de- 
mnrrer  was  to  the  validity  of  the  contract 
which  gave  rise  to  the  claim,  and  this  aver- 
ment is  found  to  be  true  as  alleged,  by  the 
judge  at  nisi  prius  upon  inspecting  the  record 
of  the  case,  the  judgment  upon  demurrer  is  a 
bar  to  the  mit. — Bobinson  v.  Howard,  5  CaL 
428. 


[b]  A  judgment  upon  demurrer  is  not 
always  a  bar  to  a  suosequent  action.  It  is 
so  only  where  it  determines  the  merits  of 
the  case. — Eobinson  v.  Howard,  5  CaL  428. 

[c]  A  final  judgment  for  the  defendant  on 
demurrer,  in  an  action  against  a  married 
woman  for  legal  services  rendered,  in  which 
the  complaint  did  not  aver  that  the  services 
were  rendered  upon  the  faith  and  credit,  and 
for  the  preservation  of  the  separate  estate  of 
the  defendant,  is  not  a  bar  to  a  subsequent 
suit  for  the  same  services  in  which  the  com- 
plaint contains  aueh  averment. — Terry  ▼, 
Hammonds,  47  CaL  32. 

[d]  A  final  judgment  entered  on  a  gen- 
eral demurrer  is  a  bar  to  another  action  on 
the  same  cause. — City  of  Los  Angeles  v.  Mel- 
ius, 58  Cal.  16,  19. 

[e]  Judgment  on  demurrer  to  complaint 
leaves  plaintiff  at  liberty  to  present  his  com- 
plaint in  another  action  so  amended  in  form 
or  in  substance  as  to  be  no  longer  vulnerable 
to  the  attack  made  in  the  former  suit;  and 
such  a  judgment  can  never  be  pleaded  in 
bar  to  a  good  complaint  for  the  same  cause  of 
action. — City  of  Los  Angeles  t.  Melius,  59 
Cal.  444. 

[f]  In  an  action  for  seduction,  brought  by 
aiL  infant  in  her  own  name  without  averring 
the  infancy,  a  judgment  on  demurrer,  that 
the  action  was  barred  by  the  statute  of 
limitations,  is  no  bar  to  a  subsequent  ac- 
tion by  the  infant  through  her  guardian.— 
Morrell  v.  Morgan,  65  Cal.  575,  4  Pac.  580. 

[g]  G-.  bought  land  at  an  execution  sale  on 
a  justice 's  judgment  against  plaintiff.  Plain* 
tiff  sued  Q.  and  others  to  set  aside  the  judg- 
ment and  sale,  on  the  ground  that  the  com- 
plaint was  filed  on  a  holiday,  and  jodg- 
ment  was  rendered  against  plaintiff  on  gen- 
eral demurrer.  In  this  action  to  recover  the 
same  premises,  defendants  claim  under 
and  set  up  the  judgment  in  the  former  ac- 
tion. Held  a  good  defense. — Peterson  t. 
Weissbein,  75  CaL  174,  16  Pac.  769. 

[h]  A  judgment  for  a  divorce  adjudged  cer- 
tain land  to  have  been  community  property 
and  vested  the  same  in  the  husband  abso* 
lutely,  and  ordered  that  he  pay  the  wife  a 
certain  sum  on  her  delivery  of  a  quitclaim  to 
the  premises,  and  that  on  failure  of  the  wife 
to  execute  the  deed  the  husband  should  be  re- 
lieved from  the  payment  of  such  sum.  The 
wife  failed  to  execute  the  deed.  Shortly  be- 
fore the  entry  of  the  judgment  the  husband 
conveyed  the  land  to  another,  who  subse- 
quently brought  ejectment  against  both  the 
wife  and  husband.  In  the  ejectment  suit  the 
wife's  demurrer  to  the  husband's  cross-com- 
plaint was  sustained,  and,  on  failure  of  the 
husband  to  amend,  a  judgment  for  costs  was 
entered  against  him  in  favor  of  the  wife. 
Held,  in  a  proceeding  by  the  husband  against 
the  wife  for  a  writ  of  assistance  to  recover 
possession  of  the  land,  that  the  said  judgment 
in  the  ejectment  suit  for  costs  in  favor  of 
the  wife  did  not  preclude  the  husband  from 
petitioning  tta  a  writ  «(  assistance  to  re- 
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eover  posaession  of  property  under  a  jndg- 
ment  in  the  divorce  action. — ^Kiraeh  r.  Einch, 
113  Cal.  56,  45  Pae.  164. 

Fob  Authoeitibs  noH  Other  States: 

See  30  Cent  Dig.  eoli.  1610-1620,  H 
1047-1049. 


8  406.  Judgment  In  Actiou  Belattnc '  to 
I«Bd. 

[a]  The  survey  of  lands  daimed  under  a 
Mexican  grant  was  finally  confirmed  by  the 
district  court  in  1863,  and,  on  appeal,  by  the 
United  States  supreme  court.  Held,  that  the 
decree  confirming  the  survey  was  an  adju- 
dication that  the  lands  mentioned  in  the 
decree  were  properly  located  and  correctly 
surveyed,  and  that  a  person  claiming  under  a 
party  to  the  proceedings  for  the  confirma- 
tion could  not  be  permitted  to  question  the 
decree,  although  such  party  was  a  grantee  of 
the  city  of  San  Francisco  under  the  Van 
Ness  ordinance. — Bernal  T.  Lynch,  36  Cal. 
135. 

[b]  When  two  actions  are  pending  at  the 
same  time  and  between  the  same  parties  to 
recover  possession  of  the  same  tract  of  land, 
and  in  the  absence  of  plaintiff  one  is  tried 
and  judgment  rendered  for  defendant,  and 
defendant  then  pleads  the  judgment  as  a 
bar  in  the  other  action,  plaintiff  is  still  en- 
titled to  have  the  other  action  tried. — People 
v.  De  La  Guerra,  43  Cal.  225, 

[c]  Althoagh  the  state  courts  may  adjudi- 
cate rights  claimed  under  an  inchoate  Mexi- 
can grant,  if  such  adjudication  be  adverse 
to  the  claimant,  the  judgment  will  not  eon- 
elnde  him  from  asserting  his  rights  in  a 
new  actios,  if,  when  his  claim  is  confirmed 
and  patented,  the  land  formerly  in  litigation 
is  within  the  calls  of  his  patent. — De  Ameeti 
V.  Castro,  49  Cal.  325. 

[d]  A  judgment  in  favor  of  a  claimant  in 
an  action  brought  by  the  attorney  general  of 
a  state  to  determine  the  title  to  land  does 
not  bind  the  state  where,  at  the  time  the 
issue  was  joined,  the  title  was  in  the  United 
States.— People  v.  HoUaday,  68  CaL  439,  9 
Pac.  655. 

[e]  In  an  action  by  the  people  of  the  state 
to  recover  alleged  public  lands  in  defendant 'a 
possession,  where  issue  was  joined  and  the 
case  submitted  for  decision  long  before  the 
passage  of  act  of  Congress  of  July  1,  1864, 
relinquishing  to  the  city  and  county  of  San 
Francisco  all  the  right  of  the  United  States 
in  sach  lands,  a  judgment  for  defendant  is 
not  a  bar  to  another  action  between  the  same 
parties  involving  the  issue  as  to  the  title 
acquired  by  the  city  and  county  under  such 
act.— People  v.  Holladay,  93  Cal.  241,  27  Am. 
St.  Epp.  186,  29  Pac.  54;  People  v.  Smith,  93 
Cal.  490.  29  Pac.  57,  247,  following  People 
V.  Holladay,  68  Cal.  439,  9  Pae.  655. 

[f]  Defendant  was  the  owner  of  a  ranch, 
a  portion  of  which  had  been  conveyed  to 
plaintiff  by  its  grantors.    Before  the  sale  to 


defendant,  plalntiiT.  haA  had  a  lease  of  the 
whole  ranch  for  s  certain  period,  and,  to  re- 
cover possession  thereof  from  plaintiff,  de- 
fendant had  to  bring  suit.  The  only  qnestioa 
determined  in  that  suit  was  the  right  of 
plaintiff  to  retain  possession  under  his  lease. 
Held,  that  a  judgment  for  defendant  in  that 
suit  was  no  bar  to  a  subsequent  proceeding  in 
ejectment  to  determine  plaintiff's  right  to  the 
portion  of  the  ranch  purchased  by  him. — 
Dietz  V.  Mission  Transfer  Co.,  95  CaL  92,  30 
Pac  380. 

[g]  A  judgment  in  an  action  hy  a  mort- 
gagor to  redeem  from  an  absolute  deed  as  a 
mortgage,  in  which  it  was  adjudged  that  the 
mortgagor  'a  equity  of  redemption  was  barred 
by  limitations,  is  a  bar,  in  ejectment  by 
the  mortgagee  to  recover  possession  of  the 
land,  to  defendant 's  right  to  set  up  such 
equity.— AUen  v.  AUen,  106  Cal.  137,  39  Pae. 
436. 


I  406.  —  Ejectment. 

[a]  Where  defendant  in  ejectment  claims 
to  be  the  owner,  the  issue  is  whether  plain- 
tiff or  defendant  haa  the  better  title;  and 
a  judgment  in  favor  of  the  former  should  be 
as  conclusive  on  the  title  and  give  the 
same  measure  of  relief  as  to  the  latter.  Its 
effeet  would  be  simply  a  bar  in  favor  of 
either.- Doyle  v.  Franklin,  40  Cal.  106. 

[b]  Where,  during  the  pendency  of  an  u- 
tion  of  ejectment,  a  new  plaintiff  is  substi- 
tuted for  the  original  one,  and  judgment  is 
rendered  for  defendant,  the  substituted  plain- 
tiff is  not  estopped  by  the  judgment  from 
afterward  maintaining  an  action  on  a  title 
not  derived  from  the  original  plaintiff  in  tba 
first  action,  and  which  was  not  litigated  in 
that  action. — ^Barrett  v.  Birge,  50  CaL  653. 

Sb]  In  ejectment  for  land  in  plaintiff  city, 
eged  to  have  been  dedicated  as  a  pnblie 
park,  defendants  set  up  in  bar  a  judgment 

in  an  action  commenced  November  16,  1S69, 
brought  by  the  people  against  defendants, 
by  which  it  was  adjudged  that  the  land  was 
never  dedicated  to  public  use.  At  the  time 
issue  was  joined  in  that  action,  the  title  was 
in  the  United  States,  and  did  not  pass  froa 
it  until  act  of  Congress  of  July  1,  1864. 
granted  it  in  trust  for  the  uses  and  purpose! 
specified  in  the  ordinances  of  plaintiff.  Held, 
tnat  the  title  which  passed  to  plaintiff  by  tbe 
act  of  1864  was  unaffected  by  the  judgment 
in  the  action  of  1863,  being  acquired  after 
issue  joined  in  such  action,  and  because  the 
attorney  general  of  the  state  had  no  power 
to  submit  the  title  of  tbe  United  States  for 
adjudication;  and  that  the  judgment  in  that 
action  did  not  bar  plaintiff  from  queatiooiag 
defendants'  title.  But  he  was  estopped  to 
question  defendants'  title  to  such  land  hj 
a  judgment  in  favor  of  defendants  in  sa 
action  against  plaintiff  commenced  Decem- 
ber 17,  1864,  several  months  after  tbe  passsj^ 
of  the  said  act  of  Congress,  in  which  action 
the  same  acts  claimed  as  acts  of  dedlcatioi 
were  relied  on  by  plaintiff. — City  and  CoD»t]r 
of  San  Fzaneiseo  t.  Holladay,  76  CaL  181, 
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Pae.  942,  following  People  t.  HoUaday,  68 
Cal.  439,  9  Pac  655. 

td]  The  validity  of  a  lease  which  might  be 
■hown  in  evidenQe  in  rapport  of  a  plea  of 
right  of  possession  in  an  action  of  ejectment 
is  adjudged  against  by  the  recovery  of  the 
plaintiff  in  the  ejectment  anit;  and  the  fail- 
are  of  the  defendant  to  offer  the  lease  in 
evidence  in  support  of  the  plea  cannot  affect 
the  coocluBiveness  of  the  judgment  against 
his  right  to  recover  damages  for  not  oeing 
permitted  to  occupy  the  premises  recovered 
in  the  ejectment  suit. — ^Hynn  ▼.  Hitfc  107 
CaL  455,  40  Pae.  740. 

I  407.      Effect  <tf  SuAgnmt  in 

Ejectment  on  After-acqnlred  Title. 

[a]  A  judgment  in  ejectment  ia  not  con- 
elusive,  except  as  against  defenses  actually 
made,  or  legal  defenses  which  might  have 
been  made,  on  the  trial,  but  does  not  pre- 
clude a  defendant  from  asserting  a  title  sub- 
sequently acquired. — Mann  v.  Sogers,  35  Cal. 
316. 

[b]  A  patent  from  the  United  States,  given 
to  one  in  possession  of  public  land,  for  which 
he  has  made  proof  and  payment  under  the 
pre-emption  laws,  does  not  constitate  a  new 
title  in  raeh  person,  but  is  merely  a  formal 
assurance  of  the  estate  he  had  already  ac- 
quired by  proof  and  payment,  and  he  can- 
not set  it  up  against  one  who  obtained  a 
recovery  in  ejectment  against  him  while  he 
was  in  possession  under  the  pre-emption  laws. 
Byers  v.  Neal,  43  OaL  210. 

[e]  One  in  possession  of  land  under  the  pre- 
emption laws,  against  whom  a  recovery  in 
ejectment  was  h^d,  and  who  thereafter  ob- 
tained a  patent  from  the  United  States,  is 
estopped  from  denying  that  plaintiff  in  eject- 
ment had  the  better  title. — ^Byers  v.  Neal, 
CaL  210. 

[d]  The  claimant  of  an  inchoate  Mexican 
grant,  who  has  commenced  proceedings  to 
have  the  grant  confirmed  by  the  United 
States  courts,  has  not  the  same  title  that  he 
has  after  the  grant  has  been  confirmed,  aur- 
veyed,  and  patented,  within  the  meaning  of 
the  rule  that,  when  a  title  is  in  issue  in  eject- 
ment, the  judgment  wiU  conclude  the  parties 
and  their  privies;  and  he  is  not  therefore 
estopped,  after  the  patent  issues,  by  a  judg- 
ment in  ejectment  rendered  against  him  be- 
fore the  confirmation,  survey,  and  issuance  of 
the  patent.— De  Amesti  v.  Castro,  49  Cal. 
325. 

[e]  A  judgment  in  a  former  action  of  eject- 
ment is  a  bar  to  a  present  action  between 
the  same*  parties,  as  to  the  same  questions, 
although  the  patent  of  the  land,  which  is 
the  subject  of  contention,  had  not  at  that 
time  been  granted  to  the  person  under  whom 
both  parties  claimed. — Phelan  v.  Tyler,  64 
CaL  80,  28  Pac.  114. 

[f]  Where  defendant  in  ejectment  acquires 
a  good  title  between  the  time  of  filing  the 
answer  and  the  judgment,  a  judgment  for 


plaintiffs  does  not  estop  defendant  from  set- 
ting up  this  after-acquired  title  in  another 
suit,  it  not  having  been  set  up  in  the  first 
suit  by  supplemental  answer. — People's  Sav. 
Bank  t.  B&dgdon,  64  Cal.  95,  27  Pac.  938. 

is]  A  judgment  in  ejectment  is  no  bar  to 
another  action  for  the  same  land,  where  it 
ia  based  on  a  title  which  plaintiffs  have  ac- 
quired since  the  former  suit,  and  which  was 
not  in  israe  therein. — ^Bums  v.  Hodgdon,  64 
CaL  72,  28  Pac  61. 

[h]  A  judgment  in  ejectment  does  not  affect 
a  title  acquired  by  defendant  after  the  com- 
mencement of  the  action. — Morray  v.  Green, 
64  Cal.  363,  28  Pac.  118. 

[i]  When  a  settler,  without  complying  with 
the  necessary  conditions  precedent  to  obtain- 
ing a  homestead,  surrenders  his  claim,  and 
by  permission  pays  for  the  land  as  a  pre- 
emptor,  the  patent  that  follows  the  new  entry 
gives  him  a  new  title,  and  he  is  not  barred 
from  asserting  such  new  titU  by  any  judg- 
ment in  ejectment  rendered  before  he  ob- 
tained it.— Thrift  v.  Selaney,  69  Cal.  188,  10 
Pac.  475. 

[j]  A  party  to  an  action  for  partition,  who 
acquires  an  independent  title  by  deed  pend- 
ing the  suit  and  before  decree,  and  who  does 
not  assert  such  title  in  that  action,  will  be 
concluded  by  the  judgment  therein  from  set- 
ting up  such  title  in  a  subsequent  action  for 
the  partition  of  the  same  property. — ^PhilUps 
Winter,  87  Pac  154. 

I  408.   Partition. 

,  [b].  ^  Judgment  in  an  action  of  partition 
is  binding  as  to  title  on  all  persons  sum- 
moned to  appear,  and  is  a  bar  to  a  new  ac- 
tion.— Morenhout  v.  Higoera,  32  Cal.  289. 

[b]  A  defendant  in  a  partition  suit,  who 
after  answering,  but  before  decree,  acquires 
an  independent  title  by  deed,  must  make  dis- 
closure thereof,  or  the  decree  will  be  con- 
clusive as  to  his  title,  and  will  prevent  him 
from  setting  up  the  deed  in  a  subsequent  ac- 
tion to  recover  possession. — Christy  v.  Spring 
Valley  Waterworks,  84  CaL  541,  24  Pac.  307: 
97  CaL  21,  31  Pac  1110. 

§  409.   Treqpan. 

[a]  In  an  action  for  damages  for  a  tres- 
pass to  land,  where  plaintiff  relies  for  title 
on  certificates  of  purchase  issued  by  the 
state,  and  defendant  puts  in  issue  plaintiff's 

title,  if  plaintiff  recovers  judgment,  the  judg- 
ment is  not  a  bar  to  an  a<rtion  by  defendant 
against  plaintiff  to  determine  which  of  the 
parties  has  the  better  right  to  purchase  the 
land  from  the  state. — Bosquett  T.  Crane,  51 
Cal.  505.  • 

$  410.    QnlMUlg  Title. 

[a]  A  judgment  in  an  action  against  a  city, 
quieting  plaintiff's  title  to  land,  bars  a  re- 
covery in  ejectment  by  the  eity  against  Um 


Digitized  by  Google 


8150 


JUDGMENT,  Xm,  A,  B,  59  411-417. 


grantees  of  said  plaintiff,  the  city  having 
no  other  title  than  that  held  it  before  the 
judgment.— City  and  County  of  San  Fran- 
cisco V.  ItBell,  80  Cal.  57,  22  Pac  74,  follow- 
ing City  and  County  of  San  Franeiaco  T. 
HoUaday,  70  Cal.  18,  17  Pac.  942. 

t  411.   FordUe  Bntrr  and  Dvtainar. 

[a]  A  judgment  in  an  action  of  forcible 
entry  and  detainer  of  real  property  ii  no  bar 

to  an  action  between  the  same  parties,  in- 
volving the  title  to  the  same  property,  since 
the  title  to  real  property  cannot  be  tried  in 
forcible  entrv  and  detainer. — Fiah  T.  Ben- 
Bon,  71  Cal.  42S,  12  Pac.  454. 

[b]  A  judgment  rendered  in  an  action  for 
an  unlawful  entry  on  lands  has  no  effect  on 
a  subsequent  action  between  the  same  parties 
to  quiet  title  to  said  lands. — Millett  T.  Lago- 
marsino,  38  Pae.  308. 

g  412.   Hortgagt  FoneloBiiTs. 

[a]  Under  Code  of  Civil  Procedure,  section 
726.  providing  that  there  can  be  but  one 
action  for  any  debt  aeeured  by  mortgage  on 
real  estate,  where  two  deeds  are  for  the  bene- 
fit of  the  same  parties  and  to  secure  the  same 
debt,  though  on  different  property,  they  must 
be  included  in  the  same  action  for  fore- 
closure, and  failure  to  include  one  of  such 
deeds  in  such  an  action  eztinguiahes  the  lien 
given  by  it.— Hall  Aniott,  80  Cal.  848,  22 
Pac.  200. 

§  413.   As  Bar  to  AetlMi  tm  Personal^. 

[a]  In  an  action  for  damages  for  the  con- 
version of  wood,  it  appeared  that  before  such 
action  plaintiff  sued  defendant  for  the  pos- 
session of  certain  real  estate,  and  for  rents 
and  profits  and  for  damages  for  waste  in  sell- 
ing timber  on  said  real  estate;  and  it  was 
alleged  that  the  timber,  the  sale  of  which  was 
alleged  to  be  waste,  was  identical  with  the 
wood  alleged  to  have  been  converted.  Held, 
that  as  80  mneh  of  the  former  action  as  was 
based  on  the  allegation  of  waste  was  for  an 
injury  to  real  property,  a  judgment  in  such 
action  was  no  bar  to  the  subsequent  action 
for  the  conversion  of  the  wood,  which  was 
personalty.— Hauldin  v.  Clark,  79  Cal.  51,  21 
Pae.  861. 

I  414.  Judgment  in  Aottans  B«Utlng  to  Per- 

Bonalty. 

[a]  Plaintiff  brought  an  action  of  replevin 
against  the  defendants  to  recover  certain 
property,  and  obtained  a  judgment  for  its 
restitution,  and  damages  for  its  illegal  deten- 
tion; defendants  paid  the  damages,  but  the 
property  was  not  restored.  Plaintiff  then 
brought  an  action  of  trover  to  recover  the 
value;  defendants  plead  the  former  recovery 
as  a  bar.  Held,  that  the  judgment  in  re- 
plevin did  not  constitute  a  bar  to  the  action 
of  trover,  the  judgment  in  replevin  not  hav- 
ing been  satisfied. — Nickerson  t.  California 
Stag*  Co.,  10  Cat  620. 


[b]  If  an  action  be  brought  to  recover  pe^ 
sonal  property  wrongfully  taken  by  one  con- 
tinuous act,  a  verdict  and  judgment  will  bil 
another  action  for  the  remainder  of  the  prop- 
erty.—Herriter     Porter,  28  Cal.  885. 

$  415.  Judgment  AUoving  Oialm  Agalnit 

Esute. 

fa]  Claim  allowed  against  estate  has  force 
of  judgment,  but  does  not  estop  claimant  for 
balance  unless  he  accepts  allowance  in  full. 
Walkerly  v.  Bacon,  65  Cal.  137,  24  Pac.  638. 

S  416.  Judgment  for  Injury  to  On*  Piece  at 
Property  as  Bar  to  Action  for  Injury 

to  AnoUier. 

[a]  Judgment  in  action  for  injury  to  one 
piece  of  property  bars  action  for  injury  to 
another  piece  of  property  arising  from  same 
cause. — Boronio  Southern  Pacific  B.  R.  Co., 
86  Cal.  420,  21  Am.  St.  Bep.  Z7,  24  Pae.  1093. 

B.    CAUSES  OP  ACTION  OB  DEFENSES 
MGBOED  OB  BABBED. 

NATtTRE  OF  MERGER  OB  BABi.  |  417. 

IDENTITY  OP  CAUSE  OP  AOTIOH  AND  SUB- 
JECT UATTER.  I  41S. 

HATTERS  PLEADED  IN  DEFENSE  IK  FOEJiEB 
ACTION,  {  419. 

THEORY  OP  ACTION  OP  RECOVERY.  |  420. 

NATURE  AND  EXTENT  OP  RELIEF  SOUGHT 
OR  GRANTED.  |  421. 

DBHAND  DBTEIOIINEO  IH  FORMER  Dl- 

OISIONS,  I  423. 
DEMANDS  WITHIN  BOOFB  OF  ISSUES  OR  hTt- 

IGATION,  I  428. 
SPLITTING  CAUSES  OP  ACTION,  f  424. 
SUCCESSIVE  CAUSES  OF  ACTION.  |  425. 

  INSTALLMENTS,  |  426. 

  CONTINUOUS  DIVERSION  OP  WATER,  I 

487. 

  PRIOR  TRESPASSES,  S  428. 

DISTINCT  CAUSES  OF  ACTION  FOR  SAME  TV- 
JURY,  I  429. 

CAUSE  OF  ACTION  ON  INDEBTEDNESS  ASD 
ON  COLLATERAL  SECURITY.  |  480. 

DEFENSES  CONCLUDED,  |  481. 

  DEFENSES  WHICH    MIGHT  HAVE  BEKS 

URGED  JN  FORMER  SUIT,  f  482. 

  EQUITABLE  DEFENSES.  1  43S. 

GROUNDS  OP  SETOFF  OR  COUNTERCLAIM,  I 
484. 

Jadgaent  la  Mtbin  fei  vxoBgfol  death  as  bu.  M 
XMath,  I  5S. 

S  417.  Nature  «f  BlOrgcdr  or  Bar. 

[a]  Bar  of  judgment  ia  limited  to  rights  of 
parties  as  they  existed  when  it  was  rendered. 
Thrift  v.  Delaney,  69  Cal.  101,  10  Pac.  475. 

[b]  Decree  of  distribution  supersedes  will 
and  prevails  over  any  provision  therein  in- 
consistent  with  it. — Goad  v.  Montgomery,  119 
Cal.  557,  51  Pae.  681;  Treseony's  Estate,  lU 
Cal.  570,  51  Pae.  051. 

Ftn  ADTHOsniis  noM  Otheb  Statis; 

See  30  Cent.  Dig.,  eele.  1677-1681,  {  1071 
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%  418.  Identity  of  Oanse  of  Action  and  Snb* 
ject  Matter. 

[a]  A.  former  judgment  cannot  be  pleaded 
•in  bar,  unless  it  was  directly  on  the  MJOfi 
point. — Chase  v.  Swain,  9  Cal.  130. 

[b]  When  relief  is  sought  in  equity  on  the 
ground  of  fraud,  the  bill  being  dismissed  on 
this  issue  alone,  plaintiff's  remedy  on  eject- 
ment based  on  other  grounds  will  not  be  pre- 
jadieed  by  aueh  disnuBsal. — Gamble  t.  Toll, 
15  Cai.  507. 

[e]  Where  an  infant  snes  by  her  father,  as 
guardian,  for  damages  by  the  action  of  a 
vicious  animal,  and  recovers  jadgment,  sneh 
judgment  is  not  available  as  a  bar  te  a  snit 
by  the  father  in  his  own  name  for  services 
and  expenses  Inenrred  in  the  cure  of  the 
woanda-  of  the  child- — Karr  v.  Parks,  44  Cal. 
46. 

[d]  A  judgment  in  favor  of  plaintiff,  in  an 
action  brought  by  him  against  a  sheriff  for 
taking  goods,  and  in  which  the  sheriff  jas- 
tified  under  an  exeeutioh  in  favor  of  A  and 
against  6,  is  not  a  bar  in  a  snbseqaent  snit 
brought  by  the  same  plaintiff  against  the 
sheriff  for  taking  the  same  goods,  and  in 
which  the  sheriff  justifies  under  an  execution 
in  favor  of  C  and  against  B.  Though  the 
party,  the  sheriff,  was  the  same  in  both  suits, 
he  is  not  a  party  in  respect  to  the  same  in- 
terest in  the  two. — Stoops  v.  Woods,  45  Cal. 
439. 

[e]  A  judgment  that  a  party  who  holds  a 
sheriff's  deed  given  under  a  foreclosure  sals 
is  not  entitled  to  a  writ  of  assistance  ai 
against  one  not  a  party  to  the  foreclosure 
does  not  estop  the  person  against  whom  it 
was  rendered  from  proving  that  he  was  en- 
titled to  the  possession  of  the  premises,  in 
an  action  brought  by  the  person  in  whose 
favor  it  was  rendered  for  rents  and  profits 
while  the  former  held  a  possession  which  he 
acquired  under  the  writ,  and  until  the  order 
granting  it  was  reversed  by  the  supreme 
court. — Daniels  v.  Henderson,  49  Cal.  242. 

[f]  Plaintiff  sued  on  an  agreement  of  de- 
fendant to  pay  a  certain  sum  of  money  for 
an  interest  in  land  to  be  conveyed  by  plain- 
tiff to  defendant,  and  afterward  brought  a 
second  suit,  differing  from  the  first  only  in 
alleging  a  tender  of  a  deed  by  plaintiif  after 
the  commencement  of  the  first  suit.  Held, 
that  the  allegation  of  tender  was  immaterial, 
and  the  first  suit  was  a  bar  to  the  second. — 
Montgomery  v,  Harrington,  S8  Cal.  870. 

[g]  When  land  is  purchased  at  a  tax  sale  by 
the  owner's  agent,  a  judgment  in  ejectment 
by  the  owner  against  such  agent  to  establish 
the  tax  title  wUl  not  bar  a  suit  between  the 
same  parties  to  declare  a  resulting  trust  in 
favor  of  the  owner. — O'Connor  v.  Irvine,  74 
Cal.  435,  16  Pac.  236. 

[h]  Laws  of  1885,  page  147,  section  7,  pro- 
vides that  the  expense  of  work  on  a  street 
nnder  the  act  "alwll  be  assessed  on  the  lota 
and  lan^  fronting  thereon,  ....  each  lot 


or  portion  of  a  lot  being  separately  assessed 
in  proportion  to  frontage.''  Section  8  pro- 
vides that  the  assessment  shall  sliow  the  num- 
ber of  each  lot,  and  the  assessment  thereon, 
with  the  name  of  the  owner,  or,  if  be  is 
unknown,  then  "unknown"  shall  be  written 
opposite  the  number,  and  for  a  diagram  shov- 
ing the  location  of  each  lot  with  reference  to 
the  work  done,  and  that  the  warrant  of  as- 
sessment shall  then  be  recorded  with  the  sa- 
perintendent  of  streets.  Section  9  declares 
that  when  so  recorded  "the  several  amounts 
assessed  shall  be  a  lien  on  the  lands  or  por- 
tions of  lots  assessed,  respectively."  Held, 
that  the  liability  of  each  lot  is  a  separate 
cause  of  action,  and  foreclosure  of  the  lien 
on  one  lot  will  not  prevent  a  subsequent  ac- 
tion against  the  same  person  to  foreclose  on 
another  lot  owned  by  him. — GiUis  v.  Cleve- 
land, 87  Cal.  814,  25  Pac.  351. 

[i]  A  judgment  in  an  action  by  plaintiff  to 
compel  a  reconveyance  to  her  of  certain  land, 
on  the  ground  that  she  had  conveyed  it  to 
defendant  B.  in  trust  to  apply  the  proceeds 

to  h'er  support,  and  that  he  had  failed  to  exe* 
cute  the  trust,  is  a  bar  to  a  subsequent  ae- 
tion  by  her  against  the  same  defendants,  in 
which  she  alleges  that  defendant  B.  had 
failed  to  perform  a  contract  to  apply  a  suffi- 
cient portion  of  the  rents  for  her  support, 
solely  in  consideration  of  which  she  had  con- 
veyed it  to  him,  though  B.  bad  failed  to  ap- 
ply any  of  the  rents  to  plaintiff's  support  sub- 
sequent to  the  judgment  in  the  first  action. — 
Wolverton  v.  Baker,  98  Cat.  628,  33  Pao.  731. 

[j]  A  judgment  for  defendant,  in  an  action 
to  enforce  an  executory  agreement  of  a  de- 
cedent to  will  all  his  property  to  [daintiff, 
based  on  a  certain  consideration,  is  not  a  bar 
to  an  action  to  establish  an  executed  gift  of 
particular  property  to  plaintiff  by  decedent, 
founded  on  the  same  consideration. — Owena 
V.  McNally,  124  Cal.  29,  56  Pac  615. 

[k]  Under  Code  of  Civil  Procedure,  section 
1908,  declaring  that  a  judgment  is  a  bar  to 
a  subsequent  action  only  "when  the  same 
thing  nnder  the  same  title"  is  litigated,  a 
judgment  In  favor  of  defendant  in  an  action 
to  quiet  title  is  not  res  judicata  of  plaintiff's 
rights  in  a  subsequent  action  to  declare  de- 
fendant a  constructive  trustee  for  plaintiff 
in  the  same  land. — South  San  Bernardino 
Land  etc.  Co.  v.  San  Bernardino  Nat.  Bank, 
127  CaL  245,  59  Pac.  699. 

tl]  Where  the  owner  of  an  interest  in  a 
way  sued  to  have  a  gate  erected  across  the 
same  by  defendant  declared  a  private  nui- 
sance, and  asked  the  abatement  thereof,  and 
damages,  and  all  other  equitable  relief,  a 
judgment  in  favor  of  defendant  in  such 
action  was  a  complete  bar  to  a  subsequent 
suit  by  plaintiff  for  the  same  relief,  but 
brought  on  the  ground  that  the  way  was  a 
public  or  seraipublie  road,  and  seeking  to 
have  the  gate  removed  as  an  obstruction, 
since  the  same  issues  were  necessarily  in- 
volved in  both  suits,  and  the  same  evidence 
would  be  required  to  sustain  plaintiff's  cause 
of  action.— Phelaa  v.  Quinn,  130  Cal.  37^  62 
Pac.  688, 
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[m]  An  action  hy  an  adminiBtTator  to  re- 
cover perBonal  property  conveyed  by  deceased 
to  an  agent,  where  the  legal  title  alone  was 
involved,  was  not  a  bar  to  an  action  in 
equity  by  an  heir  to  enforce  a  constructive 
trust  in  certain  real  property  conveyed  at  the 
same  tijne.— Kimball  t.  Tripp,  136  CaL  631, 
69  Fac.  426. 

[n]  Jadgment  denying  foreclosure  of  a 
mortgage  on  the  ground  that  the  mortgage 
was  invalid  ia  no  bar  to  a  subsequent  action 
to  recover  on  the  note  secured  by  the  mort- 
gage.— Cnrtin  v.  Salmon  Biver  Hydraulic 
Gold  Hin.  etc.  Co.,  141  Cal.  308,  74  Pac.  851. 

[o]  Judgment  in  former  rait  to  forecloM 

mortgage  declaring  mortgage  void  is  no  bar 
to  separate  action  on  note.--Curtin  v.  Salmon 
etc.  Co.,  141  CaL  313,  99  Am.  St.  Bep.  7S,  74 
Pac.  851. 

[p]  A.  jadgment  againat  a  city  In  m  former 
action,  declaring  that  no  dedication  of  cer- 
tain land  had  been  made,  is  a  bar  to  a 
aubseqaent  action  by  the  city  against  the 
eame  parties  to  obtain  possession  of  the  land 
under  the  same  claim  of  alleged  dedication.— 
People  T.  Holladay,  5  Pac.  798. 

[q]  Where  a  jadgment  for  defendant  hai 
been  rendered  in  an  action  on  notes  because 
the  complaint  did  not  set  out  the  contract 
under  which  the  notes  were  given,  and  allege 
performanee  of  its  conditions,  which  perform- 
ance was  necessary  for  a  recovery  on  the  notes 
and  where  there  is  no  issue  tendered  in  the 
complaint  or  answer  as  to  the  performance 
of  this  condition,  this  judgment  is  no  bar  to 
an  action  on  the  notes  and  the  contract. — 
Kaftzger  T.  Gregg,  31  Pac.  612;  Naftzger  t. 
Montague,  81  Pae.  ttlS. 

[r]  Suit  was  brought  to  foreclose  a  mort- 
gage, and  judgment  was  rendered  on  sus- 
taining a  demurrer  to  the  complaint.  Sub- 
sequently another  suit  was  brought,  but,  in 
addition,  was  baaed  on  a  new  promise  to 
pay  the  sum  aeenred  by  the  mortgage.  Held, 
that  the  judgment  in  the  former  action  was 
not  a  bar  to  the  right  of  recovery  in  the 
latter,  since  the  complaint  in  the  latter  pre- 
eented  a  different  cause  of  action.  Judg- 
ment, 64  Pac.  250,  reversed. — Newhall  r. 
Hatch,  134  CaL  200,  66  Pac  266. 

Tor  Authobitibs  raou  Othkb  Statxs: 

45  L.  B.  A.  541,  note.  See,  also,  30  Cent. 
Dig.,  eols.  1708-1787,  IS  1092*1097. 

I  410.  Matten  FleaAed  m  Def eue  In  FomMr 

Action. 

[a]  In  an  action  for  foreclosure  of  a  mort- 
gage, the  mortgagor  pleaded  as  a  defense  the 
agreement  of  the  mortgagee  to  pay  him  a  sum 
named,  and  release  the  mortgage,  in  ex- 
change for  the  mortgagor's  deed,  but  the 
court  found  against  the  mortgagor  on  ancb  it- 
sue.  Held,  that  the  judgment  In  laid  action 
did  not  estop  the  mortgagor  from  maintain- 
ing an  action  against  the  mortgagee  for 
money  paid  by  mistake. — Gregory  v.  Cla- 
brongh'a  Exrs.,  129  CaL  475,  62  Pae.  72. 


[b]  A  judgment  in  favor  of  plaintiff  in 

ejectment  does  not  estop  defendant  from 
bringing  a  bill  in  equity  to  compel  specific 
performance  of  a  contract  to  convey  land 
which  was  set  up  as  an  equitable  defense  ta 
the  ejectment  suit,  if  such  defense  was  with- 
drawn before  judgment,  and  so  not  passed 
on  by  the  court. — ^Hough  t.  Waters,  80  CaL 
809. 

[c]  Judgment  bars  only  matters  involved  in 

suit  whereon  it  is  founded. — ^McDonald 
Burton,  68  Cal.  453,  9  Fac.  714. 

[d]  Judgment  is  bar  to  another  action  be- 
tween same  parties  or  tbeir  pririea  where 
same  matters  are  directly  in  issue. — Jobnaon 
V.  Vance,  86  CaL  113,  24  Fac.  862. 

[e]  In  an  action  to  foreclose  a  mortgage, 
a  subsequent  mortgagee  was  made  a  party 
defendant,  and  answered,  praying  that  the 
surplus,  if  any  should  remain  after  paying 
the  prior  mortgage,  should  be  applied  to  the 
payment  of  the  subsequent  mortgage.  Held, 
that  the  jadgment  in  such  action  waa  not  a 
bar  to  an  action  to  foreclose  the  subsequent 
mortgage,  which  covered  two  distinct  tracts 
of  land,  one  of  which  was  not  involved  in  the 
previous  action.— Brill  T.  Shively,  93  CaL  674, 
29  Pac.  324. 


S  420.   Th««7  Of  Actlw  or  Becoreiy. 

[a]  The  estate  of  a  decedent  was  distributed 
to  decedent's  sister,  who  was  the  mother  of 
defendant,  as  his  only  heir,  and  the  mother 
deeded  it  to  defendant.  Afterward  the  chil- 
dren of  a  deceased  brother  of  decedent  aned 
to  recover  an  undivided  one-third  of  the  lands, 
and  to  have  defendant  declared  a  trustee  of 
such  lands  for  them.  The  children  of  a  de- 
ceased sister  of  decedent  intervened,  claimed 
a  similar  interest,  and  asked  the  same  relief. 
On  appeal  it  was  held  that  the  decree  of  dis- 
tribution was  final  as  to  interveners,  and  de- 
nied them  relief.  Plaintiff,  one  of  the  heirs 
of  the  deceased's  sister,  and  one  of  the  io- 
tervenera,  then  brought  an  action  for  an  un- 
divided one-ninth  interest  in  the  land,  the 
action  being  in  every  respect  identical  with 
the  former,  except  that  the  first  action  wxs 
brought  on  the  theory  that  defendant  held 
the  land  on  an  implied  trust,  and  the  present 
action  on  the  theory  that  defendant  held  by 
reason  of  an  express  trust  set  forth  in  a 
letter  written  by  defendant  to  the  heirs  of 
the  deceased  sister  several  years  before  either 
action.  Held,  that  the  first  action  was  les 
judicata,  since  they  were  identical  except  as 
to  the  theory  on  which  defendant  held  the 
lands,  which  might  have  been  determined  in 
the  former  action.— Quirk  t.  Boon^,  ISO  CaL 
605,  62  Pac  825. 

[b]  A  former  judgment  in  an  action  to  quiet 
title,  brought  by  the  vendor  againat  tha 
purchaser  utter  Uie  vendor  had  retaken  poe- 
■ession,  in  which  the  purchaser  pleaded  the 
contract  of  sale,  and  alleged  performance 
thereof  to  the  date  of  ouster,  and  filed  a 
cross-complaint,  praying  judgment  for  a  re- 
turn of  the  ]>nrehaM  mone/  paid,  bat  did  not 
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allege  a  rescission  of  the  contract  of  sale,  is 
not  res  adjudieata,  in  bar  of  a  subsequent 
action  to  recover  tba  purebase  money  paid, 
in  wbich  a  rescission  of  the  contract  of  sale 
is  alleged  and  admitted. — ^Heilig  v.  Farlin, 
13  Cal.  99,  66  Pac.  186. 

iXM  AUTUOBITIKS  FBOU  OTHER  STATES: 

Judgment  in  malicioas  prosecution, 
whetber  a  bar  to  a  subsequent  action 
for  slander:  55  Am.  Dec.  303,  note;  58 
L.  B.  A.  735,  note;  30  Cent,  Dig.,  ools. 
1703-1705,  §  1089. 

I  421.  Natnre  and  Extant  of  BeUef  Songbt 

or  Oraated. 

[a]  An  action  brought  hj  tbe  people  against 
a  railroad  company  as  a  corporation,  in  which 
th^  obtained  judgment  that  the  company  bad 
built  a  bridge  over  a  navigable  stream,  which 
constituted  a  nuisance,  and  an  order  of  abate- 
ment thereof,  does  not  estop  them  to  bring 
another  action  against  the  persons  constitut- 
ing such  company,  denying  that  it  ever  ac- 
quired the  franchise  to  build  its  road  or 
operate  cars  thereon. — ^People  t.  Stanford,  77 
Cal.  360,  11  Am.  St.  Bep.  297,  18  Pac.  85,  19 
Pac.  878. 

[b]  Proceedings  brought  by  the  attorney 
general  to  determine  the  rights  of  defendants 
to  exercise  a  franchise  as  a  corporation  are 
not  barred  by  a  prior  decision  on  an  applica- 
tion for  a  writ  of  mandate  to  compel  a  board 
of  supervisors  to  fix  rates  of  toll  to  be  taken 
on  a  road  claimed  by  tbe  alleged  eorporation. 
People  V.  Lowden,  8  Pae.  66. 

Fob  AuTHOKmBs  roh  Othbb  States  : 

45  L.  B.  A.  541,  58  h.  B.  A.  735,  notes. 
See,  also,  30  Cent  Dig.,  cols.  1749-1776, 
18  1102-1106. 

S  422.  •  Denunda  Detendned  In  Fonnet 

Decisions. 

[a]  A  jadgment  in  ejectment  obtained  by 
the  grantee  of  a  deceased  person  against  the 
executors  of  his  estate,  even  if  binding  on  the 
creditors  of  the  testator  to  the  same  extent 
that  it  Is  binding  vn  the  executors,  the  de- 
fendants, is  not  a  bar  to  a  bill  in  equity  filed 
by  the  executors  or  the  creditors  of  the  tes- 
tator to  set  aside  the  deed  on  which  the 
judgment  in  ejectment  was  obtained,  as  haV' 
ing  been  made  to  defraud  CTeditora. — Bills  T. 
Sherwood,  48  Cal.  386. 

[b1  In  an  action  to  reeoTcr  serenteen  hnn- 
dred  and  sevanty-flve  dollars  commission  for 
renting  premises,  the  eonrt  found  that,  in 
s  former  action  between  the  same  parties 
for  the  same  serrices,  it  had  been  decided 
that  defendant  was  not  indebted  to  plain- 
tiff therefor.  Plaintiff  claimed  that  the 
former  action  was  on  an  account  stated,  or 
on  a  new  contract,  by  which  he  was  to  ac- 
cept one  thousand  dollars  for  the  services, 
in  consideration  of  prompt  payment.  The 
particulars  of  the  original  contract  were  fully 
■et  ant  in  that  complaint,  the  character  of 
0»1.  Dlsest,  ToL  »— 198 


the  services,  the  amount  to  be  paid,  and  the 
manner  of  payment;  and  it  was  evidently 
framed  so  that  there  could  be  a  recovery 
either  on  the  original  contract,  or  the  new 
agreement  to  accept  one  thousand  dollars. 
Held,  that  the  finding  in  the  former  action 
that  defendant  was  not  liable  was  conclusive. 
Toomy  V.  Hale,  100  Cal.  172,  34  Pac.  644. 

[c]  Under  Code  of  Civil  Procedure,  sections 
1908,  1911,  providing  that  a  judgment  is  con- 
clusive as  to  the  matter  directly  adjudged 
and  that  is  adjudged  in  a  former  judgment, 
which  appears  on  its  face  to  have  been,  or 
which  was  necessarily,  included  therein,  the 
pendency  of  an  action  for  money  alleged 
to  be  due  under  a  contract  for  the  sale  of 
personalty  cannot  abate-  an  action  by  the 
same  plaintiff  for  the  specific  property,  since 
an  adjudication  in  the  former  action  that 
plaintiff  did  not  sell  tbe  property  to  defend- 
ant would  not  determine  that  he  was  not 
entitled  to  its  possession. — MeCormiek  t. 
Gross,  135  Cal.  302,  67  Pac.  766. 

[d]  Plaintiff  sued  to  enjoin  defendants  from 
appropriating  more  than  their  share  of  the 
waters  of  a  certain  stream.  In  a  prior  suit 
brov^ht  by  plaintiff  against  defendants'  pre- 
decessor in  title,  the  controversy  did  not  in- 
volve the  quantity  of  water  to  which  the 
parties  were  entitled,  but  defendant  therein, 
claiming  that  plaintiff's  ditch  overflowed  his 
land,  had  torn  out  the  dam ;  and  plaintiff 
sued  for  an  injunction  and  damages,  and  ob- 
tained a  judgment  for  damages  only ,  the 
court  finding  that  there  was  "no  data  on 
which  to  base  a  perpetual  injunction  or  to 
settle  the  exact  rights  of  the  parties."  Held, 
that  plaintiff  was  not  estopped  by  the  prior 
judgment.— Patterson  t.  imis,  138  CaL  276, 
71  Pac  177. 


9  423.  Demands  Within  OeofiB  of  lantoi  or 

Litigation. 

[a]  Tbe  bolder  of  a  note  secured  by  a  second 
mortgage  cannot,  after  foreclosure  of  the 
prior  mortgage  by  a  suit  to  which  he  was  a 
party  defendant,  and  in  which  all  his  rights 
might  have  been  settled,  maintain  an  action 
on  the  note.— Brown  v.  Willis,  67  Cal.  235,  7 
Pae.  682. 

[b]  Plaintiff,  a  land  owner,  recovered  dam- 
ages from  a  city  in  an  action  wherein  the 
complaint  alleged  that  defendant  created  a 
nuisance  by  obstructing  a  natural  watercourse 
which  ran  across  his  lot,  on  which  there  was 
a  building,  defendant's  answer  denying  the 
existence  of  the  watercourse,  tbe  creating  of 
a  nuisance,  and  that  plaintiff  was  damaged. 
Thereafter  plaintiff  again  sued  for  damages 
to  the  same  property  from  a  continuance  of 
the  same  obstruction,  which  caused  the  build- 
ing on  plaintiff's  tot  to  settle  and  the  walla 
to  crack,  and  rendered  it  untenantable.  Held, 
that  defendant  is  not  precluded  by  the  judg- 
ment in  the  former  suit  from  showing  that 
the  injuries  complained  of  in  the  latter  were 
due  to  defects  in  the  eonstniction  of  plain- 
tiff's building,  or  to  its  situation  on  marshy 
ground,  and  not  to  the  obstruction  of  the 
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watereonrse.— BiehardMn  t.  City  of  Eareka. 
110  CaL  441,  4S  Pae.  965. 

[e]  Where  a  eorporatioa  transferred  aU  its 
assets  to  a  atockholder,  in  consideration  of 
her  agreement  to  paj  its  debts,  and  she  sab- 
aeqaentlr  transferred  her  stock  to  an  insol- 
vent, with  an  intent  thereby  to  escape  lia- 
bility, a  judgment  in  favor  of  her  assignee 
for  a  subsequent  conversion  of  the  stock  by 
the  corporation  does  not  relieve  her  from  lia- 
bility lOT  the  corporate  debts.— National  Car- 
riage Mfg.  Co.  T.  Story  ft  Isham  Commereial 
Co.,  Ill  Cal.  631,  44  Pac  157. 

[d]  A  petition  in  the  probate  court  by  the 
heirs  at  law  and  the  administrator  of  the  de- 
ceased to  direct  a  ■  conveyance  of  property 
leased  by  the  deceased,  pursnant  to  the  terms 
of  the  lease,  on  the  iMyment  of  the  consid- 
eration, where  so  deeresd,  and  where  the  ques- 
tion of  back  rent  was  not  raised  or  consid- 
ered therein,  or  necessarily  involved,  does  not 
bar  a  subseqnent  action  hj  the  heirs  against 
the  purchaser  to  recover  such  rent,  where  it 
had  been  set  over  to  them  In  the  decree  of 
diatribation. — Joume  T.  Hewes,  124  CaL  24^ 
66  Pae.  1032. 

[e]  An  allegation  in  a  mortgage  foreelosoro 
proceeding  that  defendants  (plaintiffs  in  this 
suit)  claim  an  interest  in  the  property  subso' 
qoent  and  subordinate  to  the  mortgage  did 
not  present  the  issue  of  their  claim  of  a 
prior  and  superior  title  to  that  of  both  mort- 
gagor and  mortgagee,  and  hence  a  finding 
that  their  title  was  subsequent,  etc.,  did  not 
amount  to  such  an  adjudication  as  to  estop 
them  from  asserting  such  title  in  the  present 
suit  to  quiet  tide. — ^Beronio  t.  Ventura 
County  Lumber  Co.,  129  CaL  232,  79  Am.  St. 
Bep.  118,  61  Pac.  958. 

[f]  A  judgment  in  a  former  action  fore- 
closing a  contract  of  sale  for  default  of  the 
purchaser  in  payment  of  purchase  money, 
which  has  become  final,  is  conclusive  against 
the  right  of  the  purchaser  to  maintain  a  sub- 
sequent action  to  rescind  the  contract  of 
sale,  and  to  recover  back  the  purchase  money 
paid. — Bingham  t.  Kearney,  136  Cal.  175,  68 
Pae.  597. 

Fob  AuTHOBirns  tBOH  Otheb  States  t 

Bee  3ft  Cent  Dig.,  eols.  1760-1766,  S  1104. 

§  424.  SpUttlng  Oansas  of  AeUon. 

[a]  A  claim  arising  from  a  single  or  eon- 

tinuous  tortious  act  cannot  be  divided  into 
dit'tinct  demands  and  made  the  subject  of 
ftt-;  urate  actions. — Herriter      Porter,  23  Cal. 

385. 

[b]  In  an  action  for  forcible  entry  and  de- 
tainer, where  the  only  issue  was  whether  a 
certain  sum  had  been  paid  in  satisfaction  of 
the  cause  of  action  involved  in  that  suit,  the 
judgment  was  that  plaintiff  had  received 
' '  satisfaction,  discharge,  and  settlement  of 
every  claim,  debt,  or  eauae  of  action. "  Held, 
that  such  judgment  was  not  a  bar  to  an  ac- 
tion on  a  contract^  not  involved  in  that  suit. 


which  constituted  an  independent  eaow  of  se> 
tion  growing  out  of  an  independent  tramte- 
tion.— Phelan  v.  Gardner,  43  CaL  306. 

[e]  Where  party  having  entire  demaad 
splits  it,  judgment  in  flrat  suit  ban  rest— 
Zirker  v.  Hughes,  77  Cal.  236,  19  Pae.  423. 

[d]  A  judgment  in  an  action  for  monthlj 
sums  due  under  an  order  for  the  payment  of 
•  specified  sum  per  month,  that  the  order  had 
been  revoked,  field  conelnaiTe  in  an  action 
for  other  installmenta  alleged  to  be  due  nader 
the  order.— Eoehler  T.  Holt  Mfg.  Co.,  146  Cal 
335,  80  Pac.  73. 

[e]  A  judgment  against  plaintiff,  In  a  com- 
plaint in  the  nature  of  a  bill  of  interpleadn, 
appealed  from  held  no  bar  to  the  bill  dnrinf 
the  penden«y  of  such  appeal. — Lackman  i. 
Klanenberg  (Cal.  App.),  84  Pae.  776. 

[f]  Each  claim  against  a  county  presented 
to  and  rejected  by  the  board  of  supervisor! 
constitutes  a  distinct  and  separate  cause  of 
action,  and  a  judgment  on  one  is  no  bar  to 
an  action  on  others. — ^Hughes  v.  Mendocino 
County,  4  Pae,  236. 

Foe  AuTHmniB  Fbou  Otheb  States: 

See  80  Cent  Dig.,  eola.  1776-1803,  fl 
1107-1114. 


§  426.  SnocenlTe  Caaaea  of  AeUoo. 

[a]  A  former  judgment  eonstitntes  no  de- 
fense ]to  a  cause  of  action  accruing  between 
the  same  parties  and  on  the  same  subjert 
matter  after  its  rendition.— Jones  t.  Pet- 
alnma,  86  CaL  280. 

[b]  The  faet  that  plaintiff  had  recovered  i 
judgment  for  the  same  land  against  the  same 
defendant  several  years  before  the  present 
action  is  no  defense,  the  first  judgment  not 
having  been  obeyed,  and  the  rents  and  prof- 
its claimed  being  for  a  different  period.— 
Southern  Pae.  B.  Co.  T.  Poreell,  77  CaL  69,  U 
Pae.  886. 

[e]  A  judgment,  nnappealed  from,  that  ■ 
mutual  benefit  insnranee  association  bad  co 

EDwer  to  limit  by  by-law  the  amount  of  ' '  sick 
eneflts"  to  be  paid  to  a  member,  is  coa- 
elusive  on  the  parties  in  an  actios  for  aab- 
sequently  accrued  installments. — Wieso  »• 
San  Francisco  Musical  Soc,  82  CaL  643,  23 
Pae.  212. 

[d]  The  pendency  of  an  action  for  viola- 
tion of  aet  of  April  23,  1880,  making  direct- 
ors of  a  mining  corporation  liable  in  dan- 
ages  for  failure  to  file  reports  of  the  com- 
pany's affairs,  will  not  prevent  action  for  • 
violation  thereof  occurring  after  com^leDC^ 
ment  of  the  first  action,  nor  will  recovery  ii 
the  first  action  bar  recovery  in  the  second.— 
Shanklin  v.  Gray,  111  CaL  88,  43  Pae.  399. 

[e]  An  adjudication  in  a  proceeding  insti- 
tuted under  Code  of  Civil  Procedure,  section 
1111,  to  contest  defendant 's  right  to  tbe 
office  of  chief  of  police,  declaring  him  ineli- 
gible, was  not  QoneluaiTt  ia  an  action  Ig;  th* 
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people,  on  the  relation  of  Us  predecessor,  to 
obtain  the  office,  brought  after  defendant  waa 
again  elected  to  fill  the  unexpired  term.— 
Peoi^e  T.  Bodgera,  118  CaL  893,  50  Pae.  668. 

Fob  AOTBOuniB  raoic  Othb  Statbb: 

Bee  30  Gent  Dig.,  eoli.  1803-18U,  || 
1115-1120. 

{  426.   Installments. 

[a]  A  jndgment  enforcing  the  Hen  of  the 
mortgage  for  one  installment  on  a  mortgage 

g'ren  to  secure  money  falling  dne  in  several 
stallments  ia  not  a  bar  to  another  action 
to  enforce  the  lien  of  the  mortgage  for  an- 
other installment  aubseqnently  falling  dne.T-* 
McDoQgal  v.  Downey,  45  Oal.  165. 

Fm  AUTHOBITIES  FbOH  OtHER  STATES: 

See  30  Cent.  Dig.,  cols.  1809-1812,  S  1118< 

{  427.   OoDtlnnoiui  Direnitm  of  Water. 

[a]  A  judgment  for  defendant  in  an  action 
for  the  diversion  of  water  from  a  stream  is 
a  bar  to  a  subsequent  aetion  between  the 
same  parties  for  the  same  diversion,  where 
the  conditions  remain  unchanged. — City  of 
Los  Angeles  v.  Baldwin,  53  Cal.  469. 

Vt»  AxmioamBB  waou  Othxb  Btatbs: 

When  single  reeoverj  bars  all  subse- 
quent action  for  damages:  59  Am. 
Bep.  351,  note.  See,  also,  30  Cent. 
Dig.,  cols.  1812-1815,  I  1120. 

S  426*   Prior  Txnpvam, 

[a]  A  judgment  for  defendants  in  an  action 
for  the  trespassing  of  their  cattle  on  plain- 
tiff's land  is  not  a  bar  to  an  action  for  simi- 
lar trespasses  prior  to  those  alleged  in  the 
first  action. — De  La  Qnerra  t.  Newhall,  55 
CaL  21. 

S  429.  DlsUnet  Oanses  of  Action  for  Bane 

Injury. 

[a]  Where  an  infant  sues,  by  her  father  as 
guardian,  for  damages  for  suffering  and  de- 
formity caused  by  the  act  of  a  vicious  ani- 
mal belonging  to  defendant,  and  recovers 
judgment,  such  judgment  ia  not  available  as 
a  bar  in  a  suit  brought  by  the  father  in  his 
own  name  for  services  rendered  and  expenses 
incurred  in  the  cure  of  the  wounds  inflicted 
on  the  child.— Earr     Parks,  44  Cal.  46. 

[b]  A  judgment  for  defendants,  in  an  ae* 
tion  for  the  trespassing  of  cattle  on  plain- 
tiff's land,  ia  no  bar  to  a  subsequent  action 
for  prior  trespasses, — Do  La  Guerra  T.  New- 
hall,  55  Cal.  21. 

Foa  AnTHoamns  raou  Othkb  Statss: 

See  30  Cent.  Dig.,  eola.  1815-1825,  1121- 
1125. 

I  430.   Cause  of  Action  on  Indebtedness  and 
an  Collateral  Security. 

[a]  Plaintiff  sued  to  recover  the  amount  of 
a  note  and  to  establish  a  lien  therefor  on 


land  purchased  with  the  money  for  which 
the  note  was  given,  and  took  judgment  by 
default  for  the  amount  of  the  note.  After 
exhausting  his  remedies  on  the  judgment  by 
execution  and  supplementaTy  proceedings,  he 
obtained  a  decree  for  the  equitable  relief 
originally  sought  try  the  complaint.  Held, 
that  a  judgment  by  default  terminated  the 
eontroversy  and  merged  the  entire  merits  of 
the  ease  therein,  so  that  tho  subsequent  de- 
cree was  not  authoriEed.^Kittridge  t.  Stev- 
ens, 16  CaL  881. 

To%  AuTHOBiruB  raou  Otheb  States: 

Merger  of  mortgage  lien  in  judgments: 
38  Am.  Bep.  133,  note.  See,  also,  30 
Cent.  Dig.,  cols.  1825-1835,  SS  112ft- 
1129. 


S  431.  Defenses  Oonduded. 

[a]  A  purchaser  of  land  at  an  adminis- 
trator's sale  failed  to  pay  the  purchase 
money,  and  for  that  reason,  an  application 
was  made  for  a  resale,  of  which  the  pur- 
chaser received  personal  notice;  but  he  failed 
to  appear,  and  a  resale  waa  ordered  by  the 
probate  court,  and  waa  made  at  a  less  sum 
than  that  bid  by  the  former  purchaser,  and 
the  administrator  sued  to  recover  the  differ- 
ence between  the  two  sales.  Held,  that  the 
judgment  of  the  probate  court  ordering  a  re- 
sale estopped  defendant  from  settincr  ut>  or 
proving  in  defense  that  the  administrator 
made  fraudnlent  representations  or  defrauded 
him  at  the  sale,  or  that  the  administrator, 
after  the  sale,  paid  him  back  the  ten  per  cent 
deposit,  released  him  from  his  bid,  and  took 
an  assignment  of  his  bid,  or  that  the  sale 
waa  canceled  by  the  administrator  because 
he  could  not  give  defendant  possession. — Pa- 
vieich  V.  Bean,  48  Cal.  364. 

[b]  A  judgment  of  nonsuit,  in  an  aetion  by 
the  owner  of  a  hydraulic  mine  to  prevent  the 
issuance  to  another  of  a  patent  to  land  over 
which  be  had  constructed  a  ditch  to  carry 
the  detritus  from  his  mine,  based  on  a  mo- 
tion reciting  that  "the  evidence  shows  that 
plaintiff  merely  has  an  easement  over  the 

■  land,"  and  that  such  right  was  fully  pro- 
tected by  Revised  Statutes  of  the  United 
States,  sections  2339,  2340,  and  that  "he  has 
not  shown  any  right  to  purchase  the  land 
from  the  United  States,"  does  not  estop  the 
judgment  defendant  from  setting  up,  in  a 
subsequent  action  against  him  to  abate  the 
ditch  aa  a  nuisance,  that  he  bad  acquired  an 
easement  by  custom  and  adverse  possession. — 
Jacob  T.  Day,  111  Cal.  571,  44  Pae.  243. 

[c]  Where  defense  of  fraud  is  set  -up  in  one 

action  and  found  adversely  to  party  pleading 
it,  the  same  evidence  of  fraud  is  barred  in 
another  action,  though  the  issues  are  not  the 
same.— Beed  v.  Cross,  116  CaL  486,  48  Pac. 
491. 

Fob  Authorities  from  Othee  States; 

Bee  30  Cent.  Dig.,  cols.  1835-1854,  {{ 
1130-1137. 
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S  432.   Def  MUMS  WUdi  mig^t  hare  been 

VtgoA  in  Fmmr  Suit. 

[a]  A  city  which  is  the  successor  of  a  town, 
the  council  of  which  had  illegally  mortgaged 
its  lands,  is  not  estopped  from  setting  up 
the  invalidity  of  the  mortgage,  by  being  a 
party  to  former  proceedings  for  the  foreclos- 
ure of  the  mortgage,  the  foreclosure  having 
been  ordered  without  objection. — Branham  v. 
City  of  San  Jose,  24  Cal,  585. 

[b]  A  judgment  for  plaintiff,  when  the  title 
has  been  brought  directly  in  issue,  precludes 
defendant  from  setting  up,  in  a  subsequent 
proceeding,  a  legal  defense  which  he  might 
have  used  on  a  trial. — Byera  v.  Neal,  43  Cal. 
210. 

[e]  Insolvent  is  bound  by  judgment  ren- 
dered after  his  discharge  in  suit  in  which  he 
omits  to  plead  discharge. — Anderson  t.  Ooff, 
72  Cal.  68,  1  Am.  St.  Bep.  34,  13  Fae.  73. 

[d]  Where  additional  evidence  might  have 
been  introduced  under  amended  pleadings  or 
presented  as  ^oand  for  new  trial,  as  newly 
discovered  evidence,  it  cannot  be  urged  as 
new  ground  of  defense  in  aeeond  action.— 
Beed  v.  Cross,  116  Cal.  486,  48  Pae.  491. 

[e]  The  correctness  of  a  jndgment  cannot  be 
reviewed  in  an  independent  action  on  gronnds 
available  in  the  original  action,  which  the 
party  has  sought  to  have  reviewed  by  a  mo- 
tion for  a  new  trial. — Johnson  v.  Beed,  125 
Cal.  74,  67  Pae.  680. 

§  433.   Sgnltalile  Def  ensw. 

fa]  Where,  in  an  action,  an  equitable  de- 
fense was  dismissed  without  being  presented 
to  the  court,  a  judgment  therein  is  not  a  bar 
to  a  subsequent  action,  begun  in  due  time,  era- 
bracing  the  subject  matter  of  the  equitable 
defense.— McCreary  v.  Casey,  45  Cal.  128. 

[b]  In  an  action  to  recover  damages  for 
breach  of  an  alleged  contract  for  the  sale 
of  real  estate,  defendant  pleaded  that,  in  an 
action  brought  by  him  against  plaintiff  and 
others  to  quiet  his  title  to  the  land  in  ques- 
tion, the  said  plaintiff,  for  an  equitable  de- 
fense, set  up  the  contract  in  qnestion,  and 
prayed  for  a  specific  performance,  and  that 
judgment  was  rendered  against  him;  and 
the  court  found  accordingly.  Held,  that  the 
judgment  rendered  in  the  former  case  was, 
M  a  plea,  a  bar,  and  as  evidence,  eonelnsive 
in  this  action  against  plaintiff. — ^Famell  T. 
Hahn,  61  Cal.  131. 

For  AuTHOKinis  ntou  Other  States: 

See  30  Cent.  THgt  eols.  1849-1851,  {  1185. 

%  434.  Oronnds  of  Setoff  or  Oonnterclalm. 

[a]  Where  a  setoff  is  interposed  in  an  ac- 
tion, the  judgment  in  such  action  conclades 
defendant  from  setting  np  the  setoff  as  a 
defense  in  a  subsequent  action  between  the 
same  parties. — Rich  v.  Davis,  6  Cal.  141. 

[b]  When  a  court  of  law  excludes  ail  evi- 
denea  of  a  claim  of  setoff  offered  by  de- 


fendant, and  gives  judgment  for  plaintiff, 
defendant  is  not  estopped  from  pleading  his 
setoff  in  a  court  of  equity. — Hobbs  v.  Duff, 
23  Cal.  596. 

[e]  A  party  does  net  lose  bis  right  to  bring 
a  separate  action  for  a  demand  which  he 
might  liave  pleaded  as  a  setoff,  bnt  neglected 
to  do  so.— Hobbs  T.  Duff,  23  Cal.  696. 

[d]  A  judgment  for  defendant  in  as  action 
to  recover  money  is  a  bar  to  a  counterclaim 

for  the  recovery  of  the  same  money  in  a  sub- 
sequent action  between  the  parties,  though 
not  based  entirely  on  the  same  grounds,  where 
the  evidence  to  sustain  the  counterclaim 
would  have  authorized  a  recovery  in  the 
former  action. — Beed  v.  CroM,  lltf  CaL  473, 
48  Pac.  491. 

[e]  In  an  action  to  recover  a  balance  dne 
on  a  lease  of  premises  from  1892  to  1900,  an 
answer  that,  "as  a  part  of  said  transaction," 
the  lessee  loaned  money  to  the  lessor,  taking 
a  mortgage  on  the  leased  premises,  and  that 
on  foreclosing  the  mortgage  in  1S97  the  l«- 
sor's  executors  made  no  counterclaim  for 
the  balance  dne  on  the  lease,  bnt  witliout 
showing  in  said  answer  the  connection  of 
said  mortgage  with  the  lease,  was  no  defense, 
as  Code  of  Civil  Procedure,  section  438.  snb- 
division  1,  and  section  439,  barring  a  eonnter- 
claim  unless  set  up  in  an  action  against  the 
party  in  whose  favor  it  exists,  refer  to  a 
counterclaim  arising  out  of  the  transactloa 
or  connected  with  the  subject  matter  of  the 
action. — Brosnan  t.  Kramer,  135  CaL  36,  66 
Pae.  979. 

fV»  AlTTHCMUTIEB  RKUC  OTHEB  STATES: 

See  80  Cent.  Dig.,  cols.  1851-1S54,  S  113& 

C.    PERSONS  AFFECTED  BY  OB  WHO 
MAY  TAKE  ADVANTAGE  OF  BAB. 

Beeoverr  for  wxengfol  deatk  bjr  npiMMttattie  m 
bar  to  salt  lv  hslV'   >m  Death,  |  IT. 

§  4SS.   In  General. 

[a]  A  sued  B  for  twenty-two  head  of  eattk 
and  two  wagons,  and  recovered  a  verdict  f»: 
twelve  bead  and  the  wagons,  which  was  ac- 
cepted by  A  and  allowed  to  stand.  C,  whe 
held  under  B,  was  afterward  sued  by  A  fmt 
the  remainder  of  the  cattle.  Held,  that  if  A 
bad  commenced  another  suit  againat  B.  hit 
former  recovery  wonld  have  been  a  eompletc 
bar  to  the  action,  and  that  if  B  could  plead 
the  former  recovery  in  bar,  so  could  C,  whs 
claimed  immediately  through  B. — CunninghaH 
V.  Harris,  5  Cal.  81, 

[b]  Party  to  an  action  Is  not  estopped  bj 
the  judgment  in  a  suit  with  a  stranger.— 
Davidson  v.  Dallas,  8  CaL  887. 

[cl  In  order  to  constitute  a  former  adjudi- 
cation, which  can  be  pleaded  in  bar  of  a  re- 
covery, the  judgment  pleaded  must  be  in  a> 
action  between  the  same  parties  or  tkeir 
privies.— Chase  v.  Swain,  9  Cal.  130. 

[d]  An  action  by  an  agent  for  a  conversioia 
in  which  the  jury  found  tht  title  ia  ibm  prifr 
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eipal,  and  therefon  gave  the  agent  nominal 
damages,  is  no  bar  to  an  action  hj  tha 
principal.— Pieo  T.  Weluter,  12  CaL  140. 

[«]  A  sale  of  premises  to  the  holder  of  a 
mechanic 's  lien  thereon,  under  a  decree  in  his 
favor  against  the  owner,  ia  not  conclusive 
of  the  rights  as  between  him  and  a  subse- 
qnent  mortgagee,  unless  such  mortgagee  were 
made  a  party  to  hia  proceedings. — Gamble  v. 
Yoll,  IS  Cal.  507. 

[f]  If  the  mortgagor,  after  the  execution 
of  the  mortgage,  makea  a  conveyance  of  the 
mortgaged  property,  and  the  mortgage  ia  fore- 
closed in  an  action  in  which  summons  is 
served  on  the  mortgagor  alone,  plaintiff  can- 
not obtain  relief  by  bringing  a  new  action 
against  the  mortgagor  and  grantee,  but  must 
seek  relief  by  motion  in  the  origin^  action. 
Aldrieh  v.  Stephens,  49  Cal.  676. 

[g]  Defendant  in  possession,  not  directly 
interested  in  question  in  litigation  between 
other  parties  to  the  action,  should  not  be 
affected  by  the  results  of  such  litigation. — 
Walton  V.  Palmer,  39  Cal.  456. 

[h]  A  judgment  in  an  action  of  ejectment, 
to  which  the  holder  of  the  legal  title  was 
not  a  party,  is  not  a  bar  to  an  action  by 
him  to  quiet  title. — Chester  v.  Bakersfield 
Town  Hall  Assn.,  64  Cal.  42,  27  Pac.  1104. 

[i]  Judgment  In  action  for  death  brought 
by  personal  representatives  is  bar  to  suit  for 
same  cause  by  heirs. — ^Munro  v.  Pacific  etc. 
Co.,  84  CaL  522,  18  Am.  St.  Sep.  248,  24  Pac. 
303. 

[j]  It  is  no  defense  to  an  action  br  a  con- 
tractor for  work  done  in  the  erection  of  a 
building  that  plaintiff's  subcontractor,  in  an 
action  against  defendant,  to  which  plaintiff 
was  not  a  party,  obtained  judgment  against 
defendant  for  work  and  material  furnished 
in  the  conatroction  of  said  foundation. — Grif- 
fith V.  Happersberger,  86  Cal.  605,  25  Pae.  137, 
487. 

[k]  In  a  suit  against  the  city  and  county 
of  San  Francisco  by  a  person  in  possession 
to  quiet  the  title  to  land  claimed  by  such 
city  as  part  of  a  public  park,  a  judgment 
in  favor  of  plaintiff  ia  a  bar  to  an  action  for 
the  recovery  of  such  land  by  the  people. — 
People  V.  Holladay,  93  Cal.  241,  27  Am.  St. 
Rep.  186,  29  Pac.  54;  People  v.  Smith,  93  Cal. 
490,  29  Pae.  57,  247. 

[1]  Where  manager  and  bookkeeper  of  firm 
were  joint  tort-feasors  and  bookkeeper  ab- 
sconded and  thereafter,  without  knowledge  of 
directors  of  firm,  manager  obtained  judgment 
against  bookkeeper  in  firm  name,  such  judg- 
ment and  its  satisfaction  does  not  release 
manager. — San  Pedro  etc.  Co.  v.  Reynolds,  121 
Cal.  90,  91,  53  Pac.  410. 

[m]  Under  Code  of  Civil  Procedure,  section 
1910,  providing  that,  as  to  judicial  orders 
creating  disputable  presumptions  between  the 
same  parties,  the  parties  are  deemed  to  be 
the  same  when  those  between  whom  the  evi- 
d«iiee  ia  ofEered  were  on  opposite  tides  in  tba 


former  ease,  and  judgment  could  have  been 
rendered  between  them  alone,  a  widow,  who 
joined  with  the  executors  of  her  husband  in 
resisting  an  application  for  directions  to  the 
executors  to  pay  a  inortgage,  and  charging 
that  they  held  funds  suflScient  for  that  pur- 
pose, cannot,  on  a  subsequent  petition  by  the 
executors  for  the  sale  of  real  estate  to  pay 
debts,  set  up  the  finding  against  the  executors 
in  the  former  proceeding  as  an  estoppel 
against  the  second  petition,  since  she  and  the 
executors  in  the  first  proceeding  were  on  the 
same  side. — ^Heydenfeldt 'a  Estate,  127  CaL 
456,  59  Pac.  839. 

[n]  Where  the  landlord  of  a  defendant  in 
ejectment  employed  an  attorney  to  defend  the 
action,  but  did  not  appear  openly  or  obtain 
an  order  of  substitution,  judgment  for  de- 
fendant was  not  res  judicata  in  a  subsequent 
action  involving  the  legal  title  between  the 
plaintiff  in  ejectment  and  the  landlord. — Lof- 
tis  V.  Marshall,  134  Cal.  394,  66  Pae.  571. 

[o]  A  mortgagee,  on  instituting  foreclosure, 
gave  a  summons  to  the  sheriff  for  service  on 
the  mortgagor.  The  sheriff  made  a  return  of 
service,  though  none  was  had.  The  mort- 
gagor sued  to  set  aside  the  foreclosure  de- 
cree, alleging,  among  other  things,  that  he 
had  a  valid  defense  to  the  mortgage,  which 
was  denied  by  the  mortgagee.  Held,  that 
the  judgment  setting  aside  the  forecloaure 
decree  waa  conclusive  on  the  mortgagee  as  to 
the  efBcacy  of  the  mortgagor's  defense,  and 
the  consequent  invalidity  of  the  mortgage, 
and  therefore  precluded  a  recovery  by  the 
mortgagee  against  the  sheriff  for  the  false 
return.— Bank  of  Orland  v.  Stanton,  135  Cal. 
593,  67  Pac.  1035. 

[p]  A  judgment  establishing  the  validity 
of  a  corporation's  lien  on  the  property  of 
decedents  as  against  one  who  is  the  grantee  of 
one  decedent  and  the  heir  of  both  will  be 
conclusive  as  to  such  heir  in  a  subsequent 
foreclosure  action  in  which  she  and  the  cor- 
poration are  defendants. — Hibernia  Savings 
etc.  Soc.  V.  London  ft  Lancashire  Fire  Ins. 
Co.,  138  Cal.  257,  71  Pac.  334. 

Fob  Adthoeities  fkoh  Other  States: 

See  30  Cent.  Dig.,  cols.  1855-1888,  S9 
1138-1149. 


XtV.    OONOLXrSIVIiNESa  OF  ADJUDICA- 
TION. 

A.  Judgments  Concluded  in  General,  §§  436- 

457. 

B.  Persons  Concluded,  §§  458-483. 

C.  Matters  Concluded,  §§  484-508. 

D.  Judgments  in  Particular  Claasea  of  Action 

or  Proeeedinga,  509-521. 

OoBclnilTsoeH  of  AeelsleDS  ef  oooa^  Iwszd.  Bee 

Ooantlei,  1  SS, 
OoucInslTeaets  against  sorsty  et  Jndfrnent  ssslnst 

principsl  In  acUen  on  olllclal  iMmd  of  poUlo 

oSesr.    8m  OSeers,  |  59. 
Bffeet  ef  ivpssl  on  Usn  of  JadcmMtt  appsaled  from. 

See  Appeal  and  Brror,  1  SIS. 
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JUDOMENT,  Xrv,  A,  S§  436-441. 


A.   JUDGMENTS  COXCHTDED  IN  OEN- 
EBAL. 

MATUBB  AND  BEQUISITES,  |  480. 
IBBEODLAB   OR   EBROVEOUS   JUDGMENT,  | 
487. 

VOID  JDDOUENT,  |  488. 

COURTS  RENDERING  JUDGHB  NT— INFERIOR 
COURTS,  I  4S9. 

  BOARD  OF  LAND  OOM  HI  SSI  ONERS.  |  440. 

COURTS  BOUND  BT  JUDO  UENT— CONCUR- 
RENT OB  CO-OBDIHATB  JURISDICTION.  | 
441. 

  EXCLUSIVE  JURISDICTION,  |  442. 

NATURE  OF  ACTION  OR  PROCEEDING— AC- 
TIONS AT  LAW  AND  IN  EQUITY.  |  448. 

  SPECIAL  PROCEEDINGS,  I  444. 

 SUPPLBUBNTARY  PBOCBEDINOS.  | 

445. 

 ORDER    CONSOLIDATIKG  A0TIOH8, 

I  446. 

 DENIAL  OF  WRIT  OF  PROHIBITION, 

I  447. 

JUDGMENT  ENTERED  NUNC  PRO  TUNC,  |  448. 
JUDGMENT  BT  CONSENT,  |  449. 
JUDOMENT  BY  DEFAULT.  1  450. 
JUDOMENT  OF  DISMISSAL,  |  451. 
JUDOMENT  ON  MOTION,  |  452. 
JUDGMENT  ON  DEMURRER.  |  458. 
JUDOMENT  BY   SUPERIOR  COURT    IN  CASE 

APPEALED  FROM  JUSTICE  COURT,  |  454. 
DECISION    OB    FINDINGS    WITHOUT  JUDO- 

UENT,  I  455. 
EFFECT  OF  PENDBNOT  OF  APPEAL  OB  TUCK 

THEREFOR,  |  456. 
BFFBOT  OF  REVERSAL  OF  JUDG2CBNT,  {  467. 


g  436.  Nature  and  Beqnlaltea. 

[a]  Final  jadgmeDt  not  appealed  from  is 
a  bar  to  another  action  on  same  issues. — San 
Francisco  v.  HoUaday,  76  CaL  23,  17  Pac 
942. 

[b]  To  operate  as  estoppel  judgment  must 
conform  to  plea  and  pass  on  issues  raised 
in  suit  in  which  it  is  pleaded. — Smith  v.  Los 
Angeles  etc.  Assn.  78  CaL  293,  12  Am.  St. 
Bep.  53,  20  Pae.  677. 

[c]  The  application  of  the  doctrine  of  res 
adjudicata  cannot  bo  made  by  inforence  or 
surmise  upon  the  eflfect  of  the  judgment. — - 
Bichardson  t.  City  of  Eureka,  110  Cal.  441, 
42  Pae.  065. 

Fes  AuTHoaiTiES  nou  Otheb  States: 

Elements  necessary  to  conclusiveness  of 
judgment  in  another  action:  8  Am.  St. 
Bep.  229,  note. 


$  437.  Izregnlar  or  Erroneoni  Judgment 

[a]  In  matter  in  which  county  court  has 
final  jurisdiction  and  acts,  there  is  no  remedy, 
even  if  it  acts  erroneously. — Lewis  v.  Bar- 
clay, 35  CaL  213. 

[b]  Erroneous  judgment  is  rea  adjadieata 
and  operates  as  an  estoppel  between  the  par- 
ties thereto.— Eeech  t.  Beatty,  127  CaL  177, 
69  Pae.  837. 


[c]  Fact  that  a  judgment  was  erroneoas  does 
not  render  it  any  the  lees  a  bar  to  a  sab- 
sequent  action. — ^Lamb  v.  WaUenmaier,  144 
Cal.  91,  77  Pae.  765. 

F«  AUTHIHUTIXS  FBOH  OTHEB  STATKS: 

Bee  30  Cent  Pig.,  eols.  1949-1956,  {  1171. 

§  438.  T(dd  Judgment 

[a]  Decree  of  distribution  void  for  want  of 
jurisdiction  of  the  person  is  no  estoppel. — 
Pearson  v.  Pearson,  46  Cal.  610. 

[b]  The  probate  court  has  no  jurisdiction  to 
try  adverse  claims  to  property  on  a  petition 
by  the  widow  to  set  it  apart  as  homestead 
property  inventoried  as  belonging  to  deca- 
dent's  estate;  and  hence  the  overruling  of  an 
adverse  claimant's  opposition  to  the  granting 
of  such  an  order  does  not  preclude  him  from 
establishing  his  titlb  in  an  action  for  tliat 
purpose. — Dickey  v.  Gibson,  121  Cal.  276,  53 
Pac.  704. 

[e]  A  creditor  of  an  estate  is  not  estopped 
from  asserting  his  claim  as  a  preferred  claim, 
by  reason  of  an  order  of  the  probate  court 
made  on  the  application  of  such  creditor  and 
another,  deciding  that  the  claim  was  not  pre- 
ferred, where  the  order  was  void  for  failure 
to  give  notice  of  the  hearing  to  others  inter- 
ested.—Smith 's  Estate,  In  re,  122  CaL  462,  55 
Pac.  249. 

§  439.  Courts  Benderlng  Jndgmant— J^arior 

Courts. 

[a]  The  conclusiveness  of  a  judgment  is  not 
affected  by  the  fact  that  it  was  rendered  in 
an  action  commenced  in  a  justice  'a  court, 
where  it  appears  that  the  court  had  jurisdic- 
tion.— Wiese  v.  San  Francisco  Musical  Soc, 
82  CaL  645,  23  Pac.  212. 

torn  AuTHOBims  fboh  Other  States: 

See  SO  Cent  Dig.,  eoli.  1891-1893,  S  115S. 

§  440.    Board  of  Land  Oommiasionais. 

[a]  Decrees  of  board  of  land  commissioners, 
and  of  the  district  court,  are  not  indispenft- 
able  to  a  recovery  in  ejectment  on  a  graat, 
but  are  admissible,  and  conclusive  againsl 
the  government  and  against  those  holding  by 
its  license  or  permission.— Oregoiy  MePher- 
son,  13  CaL  662. 

[b]  A  decree  of  the  land  commissioners  as 
to  a  Mexican  grabt,  confirmed  by  a  decree 
of  the  district  court,  conclusively  establishes 
it  and  fixes  its  boundaries  as  against  the 
government  and  all  parties.  Therefore  it  b 
admissible  to  show  title. — Natoma  Water  ate. 
Co.  V.  Clarkin,  14  Cal.  544. 

Fc»  AuTHOBinxs  raou  Othbb  States: 

See  80  Cent.  Dig.,  eola.  1895,  1896,  f  1155. 

g  441.  Oourts  Bound  Jndgmant — OoneBr 
rent  n  Oo-ordinats  Jozisdictiui. 

[a]  A  decision  of  a  eonrt  of  competent  jo- 
liMietion  ia  eonelnsive^  and  binding  on  all 
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otIieT  eottrta  nf  •onenrrent  juiKUetion.— 

Oeary  v.  Simmona,  80  CaL  224. 

[b]  Where,  on  issue  of  law  or  fact  joined, 
a  superior  court  has  adjudicated  the  merits 
of  an  application  for  mandamna  or  other  pre* 
rogative  writ,  snch  adjudicatim  is  aa  eon- 
elasire,  except  on  appeal,  on  the  saprenM 
court  as  on  another  superior  court. — Aanta 
Cruz  Gap  Turnpike  Joint-Stock  Co.  t.  Santa 
Clara  County  Bnperriiors,  02  OaL  40. 

§  442.  —  BzclnaiTe  Jurisdictka. 

[a]  Plaintiff  averred  that  the  owner  of  land 
devised  it  to  hia  widow  for  life,  with  remain- 
der to  the  children,  on*  of  whoae  shares  was 
parohased  by  plaintiff^  and  he  sought  to  have 
the  amounts  fixed  which  each  should  contrib- 
ute toward  the  redemption  of  the  land  from  a 
foreclosure  sale.  There  was  no  denial  of  the 
interest  as  alleged,  and  the  decree  stated  that 
the  widow  owned  a  life  estate.  Held,  that 
snch  decree  was  not  conclusive  against  pro- 
ceedings by  the  ^dow  in  the  probate  court 
for  diatribntion,^  as  such  court  had  exclusive 
jurisdiction  of  saeh  distribution  proceedings. 
Freud's  Estate,  In  re,  134  CaL  333,  60  Pao. 
476. 

S  44S.  Natnre  of  Acttw  or  Piocoedliig— Ao- 
tf  ou  at  Law  and  In  Equity. 

[a]  A  judgment  of  a  court  of  equity  refus- 
ing to  enjoin  a  sale  under  an  execution,  ap- 

glied  for  on  the  ground  that  such  sale  would 
e  a  cloud  on  the  plaintiffs'  title,  does  not 
estop  plaintiffs  from  showing  the  truth  on 
the  subject  in  a  possessory  action. — Flandreau 
V.  Downey,  23  Cat.  354. 

[b]  A  judgment  at  law  against  defendant  in 
ejectment  is  not  a  bar  to  a  bill  in  equity,  ad- 
dressed by  defendants  in  the  ejectment  to 
the  equity  side  of  the  court,  if  the  relief 
sought  is  purely  of  equitable  cognizance^— 
Hills  V.  Sherwood,  48  Cal.  386. 

Foe  Adthobities  From  Othke  States: 

60  C.  0.  A.  463.  note.   See,  also,  30  Cent. 
Dig.,  cols.  1899-1904,  S  1158. 

§  444.   Bpecial  Proceedings. 

[a]  The  proceedings  of  the  United  Statee 
district  court  under  act  of  Congress  of  June 
14,  1860,  confirming  surveys  of  Mexican 
grants  of  land,  are  of  a  judicial  nature,  and 
are  conclusive  on  all  interested  persons  who 
could  have  intervened,  or  actually  did  inter- 
vene.—Semple  V.  Ware,  42  Cal.  619. 

[b]  Where  the  facts  on  which  is  based  a 
contention  that  a  notice  of  a  motion  for  a 
new  trial  was  served  too  late  were  consid- 
ered on  a  petition  for  a  writ  of  mandate  to 
compel  the  settling  of  appellants'  statement 
on  motion  for  a  new  trial,  and  a  peremptory 
writ  was  issued  therein,  the  regularity  of  the 
notice  cannot  be  controverted. — Lee  Chuck  t. 
Qnan  Wo  Chong,  91  Cal.  693,  28  Pac.  45. 

For  AUTHOBims  rsou  Otheb  States  : 

Sea  80  Cent.  Dig.,  eoli.  1904-1907,  S  1159. 


§  446.  BnpplflmMitary  Proceedings. 

^a]  An  order  in  supplementary  proceedings, 
directing  plaintiff  to  pay  a  debt  owing  to  the 
judgment  debtor  to  his  creditor,  unappealed 
from,  held  res  judicata. — Soeieta  di  Mutuo 
Soeorso  t.  Uantal,  81  Pao.  059. 

{  446.  -r*           Oxdar  Ociudldatinc  Ac- 
tions. 

[a]  Order  consolidating  actions  which  the 
court  had  jurisdiction  to  make  is  binding  on 
•II  the  parties  to  the  actions  until  vacated 
or  reversed.  Judgment  (1899)  57  Pac.  73, 
reversed.— Wolters  T.  Itosai,  126  CaL  644,  59 
Pao.  143. 


B  447.  Denial  of  Wtit  of  PnUU- 

tton. 

[a]  Where  the  supreme  court  denies  an  ap- 
plication by  a  defeudant  corporation  for  a 
writ  of  prohibition  to  prohibit  the  trial  court 
from  proceeding  in  the  action,  based  on  the 
ground  that  it  has  acquired  no  jurisdiction, 
the  question  of  jurisdiction  is  res  judicata  on 
appeal  by  defendant  from  a  subsequent  judg- 
ment in  the  action. — White  v.  Fresno  Nat. 
Bank,  98  Cal.  166,  82  Pac  979. 

%  448.  Judgment  Entered  Nunc  Pro  Tunc. 

[a]  Judgment  entered  nunc  pro  tunc  is  con- 
clijaive  as  to  all  matters  of  evidence  neces- 
sary to  its  validity.— Cook's  Estate,  83  Cal. 
418,  23  Pao.  892. 


§  449.  Judgment  1^  Oooaent, 

[a1  Judgment  of  a  court  of  eftmpetent  ju- 
riadietion  is  binding  and  conclusive  between 
the  parties  and  their  privies  as  to  all  mat- 
ters within  the  issues  and  determined  by  it, 
and  a  judgment  entered  upon  a  stipulation 
of  the  parties  after  issue  joined  has  the  same 
effect  as  if  the  action  had  been  tried  on  the 
merita.— McCreery  t.  Fidler,  68  CaL  80. 

[b]  A  judgment  by  stipulation  of  parties 
will  bind  them,  and  those  in  privity  with 
them;  and  as,  by  section  203  of  the  Prac- 
tice Act,  *'an  action  for  the  recovery  of  real 

property  against  a  person  in  possession  can- 
not be  prejudiced  by  any  alienation  made  by 
such  person,  either  before  or  after  the  com- 
mencement of  the  action,"  a  judgment  by 
stipulation  will  be  a  bar  to  a  claim  of  title 
under  a  deed  made  by  a  person  in  possession, 
during  the  pendency  of  an  action  against  him 
for  the  recovery  of  the  land  conveyed. — ^Part- 
ridge T.  Shepard,  71  Cal.  470,  12  Pac  480. 

[c]  A  city  having  no  power  to  alienate  lands 
is  not  estopped  by  a  consent  decree  to  claim 
title  to  land  that  has  previously  been  dedi- 
cated to  public  use  as  streets,  or  for  other 
pnrposes.---City  of  Oakland  v.  Oakland  Water- 
Pront  Co.,  118  Cal.  160,  50  Pac.  277. 

Fob  AuTHoarriBs  noM  Othsb  States: 

See  30  Cent.  Dig.,  eols.  1921-1928,  8  1163. 
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S  450.  Jndgmant  by  Default. 

[a]  A  judgment  hj  default  in  favor  of  the 
state  against  the  holder  of  a  certificate  of 
purchase  foreclosing  bis  interest  therein  is 
a  bar  to  an  action  to  recover  the  monej  paid 
on  the  certificate^  on  the  ground  that  the 
state  did  not  have  title  to  the  land. — Hartson 
V.  Shanklin,  57  Cal.  558. 

[b]  Where  suit  is  brought  for  the  recovery 
of  money,  and  thereafter  money  is  paid  there- 
on, both  before  and  after  judgment  by  defanlt 
is  rendered,  bat  no  credit  is  given  therefor, 
the  judgment  is  not  a  bar  to  an  action  by 
the  defendant  to  recover  the  money  80  paid. — 
Maddux  v.  County  Bank,  129  CaL  665,  79 
Am.  St.  Bep.  143,  62  Pac.  264. 

[e]  Where  M.  was  a  party  in  foreclosure 
nnder  an  allegation  that  he  had  an  interest  in 
the  premises  which  was  subsequeot  to  the 
mortgage,  M.  after  default,  in  the  absence 
of  answer,  was  bound  by  the  judgment.— 
San  Gabriel  Valley  Bank  v.  Lake  View  Town 
Co.  (Cal.  App.),  86  Pae.  727. 

Fob  AuTHoaiTiBS  fbou  Other  States: 

See  30  Cent.  Di^.,  cols.  1928-1936,  {  1164. 

§  451.  Jadgmant  of  Dismissal. 

[a]  A.  brought  a  anit  in  equity  against  sev- 
eral parties,  who  claimed  title  to  certain 
land  in  bis  possession,  to  have  their  claim 
declared  null  and  void.  H.,  one  of  the  de- 
fendants, answered,  denying  that  be  claimed 
title  aa  alleged  in  the  bill,  and  the  suit  was 
dismissed  as  to  him,  but  judgment  was  given 
against  the  other  defendants.  A.  afterward 
bought  the  land  at  a  sale  under  an  execution 
against  one  P.  H.  then  brought  a  possesaory 
action  for  the  land,  claiming  under  P.  Held, 
that  A.  was  not  estopped  by  the  dismissal  of 
bis  equity  suit  against  H.  from  proving  his 
title  under  the  execution  sale. — ^Hamm  v.  At* 
nold,  23  Cal.  373. 

[b]  An  action  begnn  and  dismissed  with- 
out trial  terminatea  nothing,  and  concludes  no 
one. — Davenport  v.  Turpin,  43  CaL  597. 

[c]  Where  the  statute  gives  a  certain  right 
of  action  in  case  a  suit  is  "dismissed  with- 
out prejudice, ' '  the  record  of  a  dismissal 
without  prejudice  is  conclusive  on  the  ques- 
tion of  the  accrual  of  the  right  of  action. 
It  cannot  be  contended  that  the  snit  should, 
have  been  dismissed  on  other  gronnda. — ^Hall 
T.  Bice,  64  Cal.  443,  1  Pa«.  891. 

Foft  AuTHJBTTics  noif  Othxe  STAns: 

See  30  Cent  Dif.,  cola.  19S6-1942,  S  1165. 

{  462.   Judgment  on  Motion. 

[a]  Code  of  Civil  Procedure,  section  1908,  re- 
lating to  the  conclusiveness  of  judgments  and 
final  orders,  does  not  apply  to  an  order  deny- 
ing a  motion,  to  set  aside  a  judgment  on 
mortgage  foreclosure;  and  such  order  was  not 
a  bar  to  a  suit  to  enjoin  the  enforcement  of 
the  deficiency  judgment  entered  therein,  it  not 
appearing  that  the  eame  questions  were  in- 


ToWed.— Herd  v.  Tnohj,  U3  Cat  65,  65  Pae. 
189. 

§  453.  Judgment  on  Demurm. 

[a]  Judgment  on  demurrer  is  eonelnsive  of 
everything  necessarily  determined  bv  it.— 
Peterson  v.  Weissbein,  75  CaL  177,  16 
769. 

f^m  AuTHOBiras  Fbxm  Othb  Statis: 

Conelnaiveness  of  adjudieations  cm  de- 
murrer: 44  Am.  St.  Bep.  566,  note. 
See,  ahw,  SO  Cent.  Dig.,  cola.  1943-1B46, 
S  1167. 


2  464.   Judgment  1)7  Snpeiiw  Oooit  in  Oaa* 
Appealed  from  Justiea  Ooort. 

[a]  The  fact  that  an  action  originated  be- 
fore a  justice  of  the  peace,  and  that  the 
judgment  was  rendered  by  the  superior  court 
on  appeal,  held  not  to  affect  the  eonelusivtt- 
ness  of  the  matter  litigated. — ^Koehler  v. 
Holt  Mfg.  Co.,  146  Cal.  835,  80  Pac  73. 

§  465.  Dedsloik  or  Findings  Wltiiont  Judg- 
ment. 

[a]  The  law  on  a  question  does  not  become 
■ettled  by  the  mere  opinion  of  the  judge,  un- 
necessarily expressed,  but  only  by  a  decision 
of  the  point  when  being  the  ground,  or  at 
least  one  of  the  ground,  of  a  judgment. — 
States  V.  McGlynn,  20  Cal.  233,  81  Am.  Dee. 
118. 

[b]  There  can  be  no  estoppel  by  findings  of 

fact  till  judgment  or  decree  has  been  entered 
thereon.-7-HoIbert 's  Estate,  In  re,  57  CaL  257. 

[c]  A  finding  as  to  the  value  of  the  use 
and  occupation  of  premises  is  conclusive  as 
to  the  amount  of  damages,  where  no  attack 
was  made  on  it  in  the  court  below. — ^Martia 
v.  Durand,  63  Cal.  39. 

[d]  Under  Code  of  Civil  Procedure,  section 
1911,  held,  that  a  finding  made  by  the  court 
of  a  fact  upon  which  there  is  no  issue  in  the 
ease,  and  which  does  not  enter  into  or  form 
the  basis  of  the  judgment  rendered,  is  not  ad- 
missible in  another  action  l>etween  the  same 
parties  as  evidence  of  that  fact. — ^Bank  of 
VisaHa  v.  Smith,  146  CaL  398,  81  Pac  543. 

F(»  AUTHOBinXS  VBOH  Othes  Btjobbz 

See  30  Cent.  Dig.,  cols.  1947-1949,  S  1169. 

g  456.  Effect  of  Pendancy  of  Appeal  w  Time 

Therefor. 

[a]  Operation  of  judgment  is  suspended, 
pending  an  appeal  therefrom,  and  the  judg- 
ment is  inadmissible  in  evidence  in  any  con- 
troversy between  the  parties. — ^Woodbury  v. 
Bowman,  13  Cal.  634;  Murray  T.  Green,  64 
Cal.  363,  28  Pac  118. 

[b]  A  judgment,  though  liable  to  be  ap- 
pealed from,  is  in  force  as  final,  nnlese  sus- 
pended by  appeal,  and  is  competent  evidmee 
in  support  of  a  plea  in  estoppeL — Cook  T. 
Biee,  91  Cal.  664,  27  Pac  im. 
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[e]  ITncler  Code  of  Civil  Procedure,  section 
942,  providing  that  an  appeal  does  not  sta^ 
the  ezecation  of  a  judgment  unless  an  un- 
dertaking is  given  u  tnerein  proTided,  one 
claiming  nnder  an  execution  s^e  cannot  be 
deprived  of  the  right  to  use  the  jodgment-roU 
ae  evidence  in  support  of  his  title  during  the 
pendency  of  an  appeal  from  the  judgment, 
unless  such  undertaking  was  given.— ^Jolton 
Land  etc  Co.  v.  Bwartz.  99  Cal.  278,  38  Pae. 
878. 

[d^  Since,  under  Code  of  Civil  Procedure, 
section  1049,  by  which  an  action  is  pending 
until  the  time  for  appeal  has  expired,  or  the 
judgment  has  been  sooner  satisfied,  a  judg- 
ment until  then  is  not  final,  and  nnaatisfled 
decree,  the  time  for  an  appeal  from  which 
has  not  expired,  ia  no  evidence  of  the  facts 
thereby  adjudged. — ^Naftzger  t.  Gregg,  99  CaL 
83,  37  Am.  St.  Bep.  23,  33  Pae.  7-57;  Naftzger 
V.  Montague,  99  Cal.  83,  37  Am.  St.  Bep.  23, 
33  Pac.  757;  Blythe's  Estate,  In  re,  99  Cal. 
472,  34  Pae.  108;  Brown  v.  CampbeU,  100  CaL 
685,  38  Am.  St.  Bep.  314,  35  Pae.  488. 

[e]  Effect  of  a  jud^ent  as  evidence  of  the 
facta  therein  determined  is  suspended  during 
the  pendency  of  an  appeal  therefrom. — Purser 
T.  Cady,  120  Cal.  214,  52  Pae.  489. 

[f]  Where,  in  an  action  to  quiet  title,  the 
defendant's  title  rested  on  a  deed,  the  validity 
of  which  depended  on  a  judgment  in  divorce 
proceedings  granting  alimony,  such  deed  and 
judgment  were  admissible  in  evidence,  though 
an  appeal  from  the  judgment  was  pending, 
since  the  judgment  would  in  no  way  be  en- 
forced thereby.  Judgment  63  Pae.  302,  af- 
firmed.—Smith  T.  Smith,  134  Cal.  117,  66  Pae. 
81. 

[g]  In  an  action  for  divorce,  brought  by  a 
wife  on  the  ground  of  desertion  and  nonanp- 
port,  and  praying  for  the  Betting  aside  of  a 
deed  made  by  the  husband,  the  judgment- 
roll  in  a  prior  action  by  her  for  permanent 
alimony,  and  to  set  aside  the  deed,  based  on 
the  ground  of  desertion,  and  that  the  deed 
was  in  fraud  of  her  marital  rights,  was  ad- 
missible in  evidence,  though  an  appeal  from 
the  judgment  was  pending, — Greer  v.  Oreer, 
142  Cal.  519,  77  Pac  1106. 

Fob  AttTHMUTiBS  Fbou  Otbke  States: 

See  30  Cent  Dig.,  eola.  1956-1958,  {  1174. 

S  467.  Effect  of  Berexsal  of  JOdgmant; 

[a]  The  reversal  of  a  judgment  prematurely 
entered  on  a  stipulation  does  not  prejudice 
the  right  to  move  for  a  judgment  pursuant 
to  the  stipulation. — Gillmore  v.  American 
Cent.  Ins.  Co.,  65  Cal.  63,  2  Pac.  882. 

FOB  ACTHOBTFIES  TBOK  OTHEE  STATES: 

Bee  30  Cent,  Pig.,   cols.    1958-1961,  SS 

1175,  1176. 

B.   PEBSONS  CONCLUDED. 

IDENTITY  OP  PERSONS.  1  458. 
PARTIES  TO  BSCORD,  1  460. 


  PERSONAL    AND    REPRESENT ATIYR  OA* 

PACITY,  I  460. 

  UNKNOWN  OWNERS,  |  «1. 

  INTERTENBR8,  |  AS2. 

—  EFFECT  OF  SlSHISSAIi  AS  TO  OOPAIt 

TIES,  i  468. 
PERSONS  PARTIOIPATINO  IN  DEFENSE,  |  464. 

PERSONS  SUBMITTING  INTEBESTS  TO  ADJU- 
DICATION, I  465. 

PERSONS  HATING  KOTIOE  OF  LIS  PENDENS, 
I  466. 

PERSONS  IN  PRITITT  WITH  PARTIES,  f  467. 
PERSONS  INTERESTED  IN  8TTBJE0T  MATTER, 
I  468. 

SUCCESSORS  IN  INTEREST  OR  ESTATE,  |  469. 
COTENANTS,  |  470. 
VENDOR  AND  PURCHASER,  1  471. 
ASSIGNOR  AND  ASSIGNEE,  |  472. 
LANDLORD  AND  TENANT,  |  478. 
ANCESTOR  AND  HEIRS,  i  474. 
DECEDENT  AND  EXECUTORS,  |  47S. 
EXECUTORS      OR  ADMINISTRATORS 
HEIRS  OR  DISTRIBUTEES,  f  476. 
EXECUTOR  AND  HIS  SUCCESSOR,  |  477. 
TRUSTEE  AND  CESTUI  QUE  TRUST,  {  478. 
HUSRAND  AND  WIFE,  |  47S. 
INDEMNITORS,  I  480. 

CITY  AND  OFFICERS  OB  BOARDS.  1  481. 
STATE  AND  IRRIGATION  DISTRICT,  |  483. 
PERSONS  NOT  PABTIES  OR  PBITXES,  1  488. 


g  468.   Identity  of  Persons. 

[a]  The  city  and  county  of  San  Francisco 
being  a  municipal  corporation,  endowed  with 
full  power  and  jurisdiction  over  the  public 
parks  within  its  territory,  a  suit  prosecuted 
by  such  city,  wherein  it  claims  legal  title  to 
land  as  part  of  a  public  park  and  as  trustee  of 
the  people  of  the  state,  is  a  bar  to  any  subse- 
quent action  by  the  people  of  the  state  for 
the  same  land. — People  v.  HoUaday,  93  Cal. 
241,  27  Am.  St.  Bep.  186,  29  Pac  54;  People 
V.  HoUaday,  102  Cal  661,  36  Pac  927. 

[b]  An  adjudication,  in  a  proceeding  nnder 
Code  of  Civil  Procedure,  section  1111,  to  con- 
test defendant  *a  right  to  an  office,  that  ha 
was  ineligible  because  not  a  citizen  of  the 
United  States,  is  conclusive  in  an  action 
against  him  for  usurpation  of  the  office, 
though  the  parties  and  causes  of  action  are 
not  identicaJ. — ^Peotde  T.  Bodgers,  118  Cal. 
893,  46  Pac.  740. 

[e]  In  ejectment  against  several  defend* 
ants  a  judgment  in  a  former  action  between 
plaintiff  and  one  of  defendants,  offered  gen- 
erally against  all,  is  inadmissible,  unless 
they  are  privy  in  estate  and  bound  by  such 
judgment — Lord  v.  Thomas,  36  Pac  372. 

Fob  Authobitieb  Fbou  Othkb  States: 

See   30   Cent.  Dig.,  eola.  1962-1985,  88 
1177-1180. 


S  469.   Parties  to  Becord. 

[a]  A  judgment  of  a  court  having  jurisdic- 
tion of  the  subject  matter  is  conclusive  be- 
tween the  parties  until  reversed  or  set  aside 
Flandreau  t,  Downey,  23  Cal.  354. 
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JUDGMENT,  XIV,       §S  460-464. 


[b]  A  purchaser  of  land  rabject  to  a  mort- 
gage  brought  action  against  the  mortgagee 
to  redeem,  but  failed  to  pay  the  sum  found 
due.  The  mortgagee  then  proceeded  to  fore- 
eloee,  making  the  original  owner  and  the  pur< 
chaser  parties,  and  offered  in  evidence  the 
^dpnent-roU  in  the  action  for  redemption  to 
flfaow  the  unonut  dne.  On  his  diaelaimer  the 
original  owner  waa  dismlBsed  from  the  action, 
no  personal  judgment  against  him  being  asked. 
Held,  that  the  parties  to  the  two  actions  being 
the  same,  the  judgment-roll  was  admissible. — 
Miller  T.  Thayer,  74  CaL  351,  16  Pac.  187. 

[e]  As  res  adjadicata  judgment  is  conclusive 
between  parties  and  their  siieeessors  in  inter- 
est—Peterson  T.  Weissbein,  75  Cal.  177,  16 
Pac.  769. 

[d]  Party  to  accounting  accepting  benefits 
thereof  and  making  no  objection  thereto  is 
bound  thereby.— Wise  v.  Walker,  81  Cal.  13, 
80  Pac  81,  22  Pae.  293. 

[el  Where  an  action  by  one  of  two  payees 
of  a  note  is  consolidated  with  an  action  by 
defendants  against  both  payees  to  cancel  the 
note  on  the  ground  of  fraud  and  want  of 
consideration,  both  payees  are  bound  by  the 
judgment  therein. — Delano  v.  Jacoby,  96  Cal. 
275,  31  Pac.  290;  Jacoby  v.  Delano,  96  CaL 
275,  31  Pae.  290. 

FOK  AUTHOBITIES  FBOU  OTHEE  STATEB: 

See  30  Cent.  Dig.,  cols.  1986-2007,  S8 
1181-1189. 


§  460.   Personal  and  BepresentatlTe  Ca- 
pacity. 

[a]  Where  an  infant  sues  by  her  father,  as 
guardian,  for  damages  for  suffering  and  de< 
formity  caused  by  the  act  of  a  vicious  ani- 
mal belonging  to  defendant,  and  recovers 
jndgment,  such  judgment  is  not  available  as 
a  bar  or  admissible  in  evidence  in  a  suit 
brought  by  the  father  in  his  own  name  for 
services  rendered  and  expenses  incurred  in  the 
cure  of  the  wounds  inflicted  on  the  child.— 
Karr  t.  Parks,  44  Cal.  46. 

[b]  Judgment  in  favor  of  devisee  for  tres- 
pass on  land  in  her  possession  bars  recoveiy 
by  her  for  same  cause  as  executrix.' — Colton 
T.  Onderdonk,  69  CaL  1S8,  10  Pac.  395. 

Foe  AuTHOBinxs  Fboh  Othix  Statbb: 

Conclusiveness  of  judgments  is  restricted 
to  the  party  in  the  capacity  in  which 
he  sued  or  defended:  7  Am.  St.  Bep. 
175,  note.  See,  alsoj  80  Cent.  Dig.,  eols. 
1907-2000,  S  1185. 

S  461.  —  Unknown  Owners. 

[a]  TTnder  the  statute  authorizing  enforce- 
ment of  the  lien  of  a  street  improvement  by 
suit  against  the  owner,  who  is  defined  1^ 
Statutes  of  1885,  page  159,  chapter  153,  see- 
tion  16,  to  be  the  person  in  whom  record  title 
appeara  to  be,  and  who,  by  Statutes  of  1889, 
page  166,  ehapter  151,  section  8,  may  be  desig* 


nated  as  "unknown,"  a  suit  to  foreclose  the 

lien  of  a  street  assessment  is  not  a  proceed- 
ing in  rem,  so  as  to  make  the  judgment  there- 
in binding  on  the  owner,  thongli  not  made  a 
party.— Page  v.  W.  W.  Chase  Co.,  145  CaL 
578,  79  Pac.  278. 

§  462.   Interroun. 

[a]  On  an  issoe  as  to  the  priority  of  ts- 
nouB  garnishments,  plaintiff  introduced  the 
judgment  in  another  action,  wherein  plaintiff 
and  claimant  separately  intervened,  claim- 
ing priority  over  the  claims  of  plaintiff  in  that 
action,  who  had  twice  garnished  the  same 
fund — once  before  claimant  and  both  before 
plaintiff;  that,  after  plaintiff  in  said  action 
stated  that  he  claimed  nothing  under  his  first 
garnishment,  claimant  stated  that  he  wonld 
proceed  no  farther  with  his  intervention,  he 
not  being  further  interested.  Held,  that  said 
judgment  did  not  estop  claimant  from  assert- 
ing his  priority  in  said  fund,  as  against 
plaintiff. — ^Deering  r.  Richardson-Kimball  Co., 
109  Cal.  73,  41  Pae.  801. 

For  Authorities  Fbou  Othib  States  : 

See  30  Cent.  Dig.,  cols.  2002-2004,  §  1136. 

2  463.    Effect  of  Dismissal  as  to  0»- 

parties. 

[a]  A  jndgment  against  an  enentor's  estate 
in  an  action  for  an  accounting  is  binding  oa 
the  sureties  on  the  executor 's  bond,  who  were 
made  parties  to  the  action,  but  were  dis- 
charged, having  demurred  to  the  conq>laint  for 
misjoinder.— Biggins  v.  Baisch,  107  CaL  210, 
40  Pac.  333. 

[b]  Where,  in  an  action  to  foreclose  the  lien 
of  a  street  improvement,  a  purchaser  of  the 
land  was  made  a  party,  but  the  action  was 
afterward  dismissed  as  to  him,  he  was  not 
bound  by  a  judgment  that  his  vendor  was  the 
owner  of  the  land.— Page  v.  W.  W.  Chase  Co^ 
145  CaL  678,  79  Pae.  278. 

Fob  AuTHoaiTiEs  Fbou  Othze  States: 

See  30  Cent.  Dig.,  cols.  2004,  2005,  |  US7. 

§  464.   Persons  Partidpatiiig  In  Defense. 

J a]  Where,  on  eommeneement  of  an  actios 
ejectment  against  a  tenant  of  real  estate, 
he  gave  notice  thereof  to  his  landlord,  who 
undertook  to  pay  all  damages  and  costs  of 
suit,  and  appointed  an  attorney  to  eondnet 
it,  the  landlord  had  sufficient  notice  of  the 
suit,  and  was  concluded  by  the  judgment'— 
Sampson  v.  Ohleyer,  22  Cal.  200. 

[b]  A  landlord,  aasumin|;  the  defense  of  u 
action  of  ejectment  against  the  tenant,  is 
bound  by  the  jndgment— MeCreeiy  ▼.  Ever 
ding,  54  CaL  168. 

[e]  A  mortgagee,  who,  as  agent  for  the  mort- 
gagor, participates  in  the  defense  of  an  action 
of  ejectment  by  a  tax  title  claimant  agaiut 
the  mortgagor,  involving  the  validity  of  the 
tax  title,  by  employing  and  paying  counsel  to 
conduct  tlw  defensi^  does  not  thereby  make 
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Umself  BQcb  B  party  to  the  action  that  he  ii 
bound  by  the  judgment. — ^WUUanu  t.  Cooper, 
124  OaL  666,  57  Pae.  577. 

Fca  AuTH<»ins8  X^ois  Otheb  States: 

See  80  Cent.  Dig.,  eola.  2008-2029,  fiS 
1190-llM. 

S  465.  Persona  Submitting  Interest  to  Ad- 
Jndlcatton. 

[a]  In  ejectment  againat  a  tenant,  if  the 
landlord  assumes  the  defense  and  puts  his 
title  in  issue,  the  judgment  rendered  therein 
binds  him,  as  evidence  by  way  of  estoppel, 
as  if  he  hikd  been  made  a  party  defendant. — 
Valentine  T.  Mahoney,  37  Cal.  389. 

[b]  In  foreclosore,  an  adult  not  named  as  a 
defendant,  or  served  with  summona,  appeared 
and  answered,  reciting  that  he  had  been  sued 
by  a  fictitious  name,  and  setting  up  a  claim 
to  the  land.  Judgment  was  rendered  against 
him  by  his  true  name,  though  the  complaint 
was  not  amended.  Held  conclusive  against 
him,  whether  his  claim  was  adverse  to  the 
mortgagor  or  not;  he  having  anbmitted  both 
bis  person  and  cause  to  the  jurisdiction  of  the 
court. — Johnston  v.  San  Francisco  8av.  Union, 
75  Cal.  134,  7  Am.  St.  Rep.  129,  16  Pac.  753. 

Fob  AuTH(ffitTiES  From  Otheb  States: 

See  30  Cent.  Dig.,  eola.  2018-2020,  $  1192. 

S  466.  Pwsons  having  Notice  of  Lis  Pendens. 

[a]  Lessee  pendente  lite  is  estopped  by  judg- 
ment when  lis  pendens  is  recorded. — EhrinlE* 
house  V.  Spring  Valley  Water  Works,  87  Cal. 
266,  25  Pac  420. 

[b]  Under  Code  of  Civil  Procednre,  section 
1246,  providing  that  in  actions  to  condemn 
land  any  person  claiming  any  interest  in  the 
land,  though  not  named  in  the  proceedings, 
may  appear,  plead,  and  defend  his  interest 
"in  like  manner  as  if  named  in  the  com- 

{ilaint,"  where  one  takes  a  written  lease  of 
and  with  notice  of  the  pendency  of  an  ac- 
tion to  condemn  it,  and  then  fails  to  appear 
and  defend  Ms  interest,  he  is  estopped  by 
the  judgment  in  that  proceeding  from  claim- 
ing anvthing  under  his  lease. — Drlnkhouae  v. 
Spring*  Valley  Waterworks,  87  CaL  253,  25 
Pac.  420. 

§  467.  Persons  in  PilTlty  with  Parties. 

[a]  Within  the  meaning  of  the  rule  that  a 
judgment  in  ejectment  binds  the  parties  and 
their  privies,  and  estops  them  from  denying 
plaintiff's  right,  etc.,  "privies'*  are  those  who 
enter  under,  or  acquire  an  interest  in,  the 
premises  from  or  through  defendant,  or  enter 
without  title,  in  collusion  with  him,  sub- 
sequently to  the  commencement  of  the  action. 
Satteriee  v.  Bliss,  36  Cal,  489. 

[b]  A  judgment  rendered  against  the  re- 
ceiver of  a  &m  In  an  action  brought  by  leave 
of  court  on  a  contract  made  with  him  in  the 
management  of  the  firm's  businesa  is  con- 


clusive againat  the  surviving  partner  and 
creditors  of  the  firm,  wheUier  they  were  par- 
ties to  the  action  or  not. — Painter  v.  Painter, 
138  Cal.  231,  71  Pae.  90. 

For  Authoutub  vboh  Otheb  States  : 

48  L.  B.  A.  161,  note.  See,  also,  30  Cent. 
Dig.,  cols.  2029-20SS,  8S  1195,  1196. 

S  468.  Parsons  UiteCssted  In  Snbject  Hatter. 

[a]  A  recovery  in  ejectment  by  plaintiff  is 
not  evidence  against  a  party  not  claiming 
under  defendant,  unless  it  is  shown  that  he 
bore  such  a  relation  to  the  latter 's  title 
that  it  was  his  duty  to  defend  the  action,  on 
the  requisite  notice  thereof  being  given,  and 
that  he  had  a  proper  opportunity  to  make  a 
defense  founded  on  his  title. — Calderwood  v. 
Brooks,  28  Cal.  151. 

[b]  Judgment  is  binding  on  all  parties  in 
interest.— Williams  v.  Williams.  78  CaL  104, 
14  Pae.  394. 

[c]  Defendant  located  a  mining  claim  on 
land  claimed  by  plaintiff,  and  R.  afterward 
located  on  the  same  land.  Pending  an  action 
for  the  land  by  defendant  against  R.,  in  which 
defendant  obtained  judgment,  plaintiff  made 
a  conveyance  to  B.  by  deed,  which  was  lost, 
which  plaintiff  alleged  gave  only  a  right  to 
mine  the  land;  but  plaintiff's  son  testified 
that  he  was  acting  as  her  agent,  and  had  all 
her  papers,  and  knew  of  the  pendency  of  the 
suit,  and  that  B.  reconveyed  to  plaintiff  the 
same  land  that  she  had  conveyed  to  him.  The 
reconveyance  was  of  the  ground  theretofore 
located  by  B.,  "the  deed  of  which  was  made 
by"  plaintiff  to  R.  Plaintiff  did  not  testify. 
In  ejectment,  held,  that  a  finding  that  plaintiff 
conveyed  all  her  interest  in  the  land  to  B. 
was  justified,  and  that  the  former  judgment 
was  conclusive. — McCormiek  Sutton,  78  Cal. 
232,  20  Pac.  541. 

[d]  A  proceeding  to  set  apart  a  homestead 
to  the  widow  of  a  deceased  person  is  a  pro- 
ceeding in  rem,  and  all  persons  interested 
In  it  are  bound  by  it  without  personal  no- 
tice.—Halev  V.  Hanley,  114  Cal.  690,  46  Pac. 
736. 

[e]  A  decree  distributing  the  estate  of  a  de- 
cedent held  conclusive  as  against  the  residu- 
ary legatee. — Smith  v.  Vandepeer  (CaL  App.), 
85  Pac.  136. 

Fob  Acthobitixs  fbou  Otheb  States: 

See  30  Cent  Dig.,  eols.  2040-2042,  S  1200. 

§  469.  Snecessocs  In  Interest  or  Estate. 

[a]  A  judgment  in  favor  of  plaintiff  in  eject- 
ment brought  against  his  tenant  for  holding 
over  does  not  determine  the  question  of  title, 
or  right  of  possession,  as  between  plaintiff 
and  a  third  person  whom  the  tenant  col- 
Insively  placed  in  possession  of  the  premises 
after  the  action  was  commenced. — Calderwood 
T.  Brooks,  45  CaL  519. 
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JUIHJJnSNT,  XIV,  B,  S8  470-478. 


[b]  In  an  action  to  qaiet  title,  plaintiff 
claimed  under  a  theriir'a  sale  on  a  decree  of 
foreclosure  of  the  lien  of  a  street  aiaess- 
ment  whieb  was,  in  that  decree,  declared 
paramount  to  the  lien  of  a  mortgage;  the 
mortgagee  nnder  whom  defendant  claimed  be- 
ing a  party  to  the  proceeding.  Held,  that  de- 
feadant  beiog  in  privity  of  estate  with  such 
mortgagee,  and  the  court  rendering  such  de- 
cree having  jurisdiction  of  the  subject  mat- 
ter  and  parties,  he  cannot  attack  it  collater- 
ally by  showing  that  the  assessment  had  been 
paid. — Ward  v.  Dougherty,  75  Cal.  240,  7  Am, 
St.  Bep.  151,  17  Pac.  193. 

[ej  Judgment  in  favor  of  predecessor  in  in- 
terest of  plaintiff  concludes  defendant. — San 
Francisco  v.  Itsell,  80  Cal.  59,  60,  22  Pac.  74. 

[d]  A  decree  of  distribution  under  a  will 
is  not  binding  upon  a  person  not  in  esse  at 
the  time  it  was  rendered,  and  such  decree 
may  be  made  the  subject  of  a  collateral  at- 
tack in  a  proceeding  by  such  person  to  ob- 
tain a  decree  declaring  that  a  life  estate 
given  by  the  will  has  terminated. — Estate  of 
Be  Leon,  102  Cal.  537,  36  Pac.  864. 

[e]  The  successor  in  interest  of  one  against 
whom  a  judgment  for  .possession  of  land  has 
been  made  is  estopped  by  such  judgment  from 
asserting  adverse  possession  of  such  land  an- 
terior to  the  date  of  entry  of  the  judgment. 
Biverside  Land  «to.  Co.  v.  Jensen,  108  Gal. 
146,  41  Pac.  40. 

[f]  The  title  of  grantees  who  are  not  made 
parties  to  a  subsequent  foreclosure  suit  is  un- 
affected by  such  suit  and  the  sheriff's  deed 
made  in  pursuance  thereof. — Adams  v.  Hop- 
kins, 144  Cal.  10,  77  Pac.  712. 

[g]  Under  Civil  Code,  section  741,  certain 
judgment  in  ejectment  brought  by  an  admin- 
istrator held  not  binding  on  remaindermen  in 
a  subsequent  action  brought  by  them  to  quiet 
title.— Pryor  v.  Winter,  147  Cal,  554,  82  Pac 
202. 

Fob  ADTHOEiTiKs  raou  Othkb  States: 

See  30  Cent.  Big.,  cols.  2043-2047,  {  1202. 

§  470.  Ootenaat, 

[a]  Plaintiff  was  tenant  in  common  with 
three  others  in  certain  lands.  Befendant  re- 
covered judgment  against  the  three  cotenants, 
in  trespass  q.  c.  f.,  for  alleged  interference 
with  his  possession,  and  for  injunction.  Held, 
that  such  judgment  did  not  transfer  to  de- 
fendant the  title  of  such  cotenants,  so  as  to 
entitle  him  to  set  it  up  against  plaintiff  in 
ejectment. — Williams  v.  Sutton,  43  Cal.  65. 

[b]  A.  being  the  owner  of  a  lot,  conveyed 
a  quarter  each  to  6.,  C,  and  B.  After- 
ward E,,  claiming  title  thereto,  brought  suit 
against  A.,  C,  and  B,  for  trespass  quaere 
clausum  fregit.  Held,  that  E.,  having  obtaiiivd 
a  judgment,  such  judgment  had  the  effect 
merely  to  estop  A.,  C,  and  D.  from  asserting 
their  title  as  s^ainst  E.,  not  to  transfer  their 
title  to  him  or  to  make  him  a  tenant  in  com- 
mon with  B.,  and  that  snch  judgment  could 


not  prevent  B.  from  recovering  the  whole 
property.— Williams  t.  Sutton,  48  Gal.  65. 

g  471.  Vsndor  and  Purdtuar. 

[a]  Befendant  in  ejectment  is  not  bound  by 
a  judgment  obtained  against  his  grantor  in 
an  action  begun  by  plaintiff  after  defend- 
ant's purchase.— Hall  v.  Boyd,  60  CaL  443. 

[b]  Where  it  has  been  determined,  in  a  anit 
between  plaintiff  and  defendant 's  grantor,  that 

a  judgment,  under  which  the  latter  has  pur- 
chased the  land  in  question,  was  valid,  the 
question  is  res  judicata  in  a  suit  between 

glaintiff  and  defendants. — Peterson  t.  Weiss- 
ein,  80  Cal.  38,  22  Pac.  56. 

fOB  AUTHOBITIES  FBOU  OTHEB  tJTATXS: 

Conclusiveness  of  judgments  against 
holders  of  unrecorded  deeds:  31  Am. 
St.  Bep.  217,  note.  See,  also,  30  Cent. 
Dig.,  cols.  2047-2062,  }  1203. 

$  472.  Avlgnor  and  Aaslgnoe. 

[a]  On  an  application  for  a  writ  of  man- 
damus to  defendant,  directing  him  to  ia^ae 
to  plaintiff  a  certificate,  under  Political  Code 
for  money  paid  on  a  certificate  of  purchas*^  for 
land  alleged  not  to  be  the  property  of  the 
state,  it  appeared  that,  in  an  action  by  the 
state  against  the  then  holder  of  the  certificate, 
judgment  had  been  entered  for  annulling  the 
certificate.  Held,  that  by  the  former  adjudi- 
cation, the  holder  of  the  certificate  and  his  as- 
signees were  estopped. — Hartson  v.  Shanklin, 
58  Cal.  248. 

[b]  An  insolvent 's  petition  to  be  discharged 
from  his  debts  was  opposed  because  he  bad 
executed  a  certain  fraudulent  deed  of  lands. 
To  this  he  answered,  setting  up  a  prior  ad- 
judication in  an  action  brought  by  his  as- 
signee to  set  the  deed  aside,  wherein  it  was 
adjudged  not  fraudulent,  but  valid.  Held, 
that  the  answer  was  sufiicient,  and  a  demur- 
rer thereto  was  improperly  sustained. — ^Baird, 
In  re,  84  Cal.  95,  24  Pac.  167. 

[c]  Assignee  of  a  claim  in  favor  of  a  mort- 
gagor against  the  mortgagee  under  a  mort- 
gage cannot  be  affected  by  an  adjudication 
against  the  mortgagor  in  a  suit  for  the  fore- 
cuwure  of  the  mortgage,  brought  after  the  as- 
signment.— Gregory  v.  Clabrough's  Ezra.,  129 
OaL  475,  62  Pae.  72. 

Fob  Authoeitiks  ntou  Other  States: 

See  30  Cent.  Dig.,  ools.  2062-2066,  S  1206. 

§  478.   Landlord  and  Tensat, 

[a]  A  judgment  and  execution  in  ejectment" 
cannot  affect  a  person  in  possession  of  the 
premises  when  the  suit  is  commenced,  un- 
less made  a  defendant  to  the  action;  but,  if 
a  landlord  of  a  defendant  in  snch  action  has 
taken  possession  with  actual  notice  of  the 
pendency  of  the  action,  he  will  be  boond  1^ 
the  jud^ent,  as  thotwh  a  party. — ^Fogartj  t. 
Sparks,  22  Cal,  148j  Sampson  t.  Ohl^ysr,  St 
CaL  200. 
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[b]  Tenants  are  not  estopped  as  to  their 
term  bj  a  judgment  in  ejectment  against 
their  lessor,  if  they  acquired  their  lease  be- 
fore the  commencement  of  the  suit. — Satter- 
lee  T.  Bliss,  36  CaL  489. 

[e]  A  judgment  for  plaintiff  in  ejectment, 
brought  against  his  tenant  for  holding  over 
after  expiration  of  the  term,  does  not  deter- 
mine the  question  of  title  or  right  of  posses* 
sion  as  between  plaintiff  and  a  third  person, 
whom  the  tenant  eollusively  placed  in  pos- 
Bessioii  of  the  premises  after  the  action  was 
commenced.— <Salderwood  t.  Brooks,  4S  CaL 
519. 

[d]  A  tenant  cannot  justify  his  attornment 

to  a  third  party  by  merely  showing  that  such 
party  has  recovered  a  judgment  against  him 
for  the  possession  of  the  premises.  He  must 
show  that  his  landlord  was  notified  of  the 
pendency  of  the  action,  and  had  an  oppor- 
tunity to  defend;  otherwise,  the  landlord  is 
neither  bound  nor  estopped  by  the  judgment. 
i>onglas  V.  Falda,  45  Cal.  592. 

[e]  A  landlord  ia  not  bound  by  a  judgment 
in  ejectment  against  his  tenant,  unless  he 
had  notice  of  the  pendency  of  the  action 
and  an  opportunity  to  defend  in  the  name  oc 
the  tenant. — Chant  t.  Beynolds,  49  Cal.  218. 

Foe  AuTHOBinxs  raou  Otheb  Stj^tes: 

Judgment  against  tenant,  when  binds 
landlord:  95  Am.  Dec.  473,  note.  See, 
also,  30  Cent.  Dig.,  eols.  2066-2071,  8 
1207. 


§  474.   AncastoT  and  Heiis, 

[a]  A  judgment  for  plaintiff's  testator  is 
final  and  conclusive  in  a  subsequent  action 
by  plaintiff  against  the  same  defendants, 
where  the  same  questions  are  inTolTed.— 
Ladd  T.  Dnrkin,  54  CaL  395. 

Fox  AuTHOBims  noH  Oibib  Statu: 

See  80  Cent  Dig.,  eols.  8073-2075,  S  1209. 

§  476.  Seeedeat  and  Bzacirton. 

[a]  Decree  reciting  that  "this  action  bar- 
ing been  continued,  in  conseqnenee  of  the 
death  of  the  plaintiff,  by  his  executor,  and  a 
jury  having  foand  for  the  plaintiff,  it  is  now 
ordered,"  etc.,  is  conclusive  as  to  plaintiff, 
who  was  the  executor  of  deceased,  with  gen- 
eral power  under  the  will  to  sell  the  real 
estate  of  bis  testator,  and  conclusive  as  to  the 
defendants  and  their  vendee,  the  purchaser 
hwe. — Gregory  t.  Haynes,  18  CaL  591. 

Fob  AcTHoarms  pbom  Othsb  States: 

See  30  Cent  Dig.,  cols.  2075,  2076,  S 
1210. 


I  470.  Executors  or  Adminlstnton  and  HelXB 
or  Distributees. 

[a]  A  dense  of  court  in  favor  of  a  mort- 
gagee, for  foreclosure  of  hia  mortgage  against 


the  estate  of  a  deceased  person  in  a  suit 
brought  against  the  administrator  after  his 
discharge  from  administration,  is  not  a 
bar  to  a  suit  for  foreclosure  brought  by  the 
mortgagee  against  the  heirs  of  the  deceased. 
Willis  V.  Farley,  24  Cal.  490. 

[b]  When  an  admimstrator  sues  in  eject- 
ment to  recover  the  land  of  his  intestate, 
and  alleges  the  seisin  of  the  deceased,  and  is- 
sue is  joined  on  this  point,  and  judgment  is 
rendered  in  favor  of  the  administrator,  it  is 
an  adjudication  that  the  title  of  his  intestate 
ia  superior  to  that  of  defendant,  and  estops 
defendant,  his  heirs,  and  privies;  but,  if  it  is 
in  favor  of  defendant,  it  is  an  adjudication 
that  the  title  of  defendant  is  superior  to  that 
of  the  intestate,  and  estops  the  heirs  of  the 
latter,  his  administrator,  and  creditors,  and 
all  persons  asserting  title  as  having  vested  in 
them  by  reason  of  his  death. — Cunningham  t. 
Ashley,  45  Cal.  485. 

[c]  If  a  homestead  claimant  on  public  land 
dies  before  obtaining  a  patent,  and  bis  heir, 
after  his  death,  performs  the  conditions  and 
obtains  a  patent,  his  right  of  action  in  eject- 
ment founded  on  the  patent  cannot  be  de- 
feated by  a  judgment  in  ejectment  for  the 
same  land,  rendered  against  the  administrator 
of  the  estate  before  the  patent  was  issued,  to 
which  judgment  he  was  not  a  party. — Chant 
T.  Reynolds,  49  Cal.  213. 

[d]  The  heir  of  the  intestate  is  not  bound  by 
a  judgment  in  ejectment  against  a  tenant 
of  the  administrator,  if  the  administrator  is 
not  bound  by  it— Chant  t.  Beynolds,  49  CsL 
213. 

[e]  Plaintiff  alleged,  in  an  action  against 
her  husband's  administrator  for  land,  that 
her  huaband  acquired  title  under  a  mortgage 
securing  a  loan  of  her  money.  It  appeared 
that  he  acquired  t^Ie  to  part  of  the  land 
under  the  mortgage,  and  to  the  residue  by 
deed.  Held,  that  a  decree  in  plaintiff 's  favor 
for  the  entire  tract  is  conclusive  of  her  right 
thereto  as  against  her  husband's  mtate.— 
Gage  V.  Down>y,  19  Pac.  113. 

Foe  Authobitixs  raoH  Otheb  States: 

Bee  30  Cent.  Dig.,  eols.  8076-2084^  8  1211. 

I  477.  Bzecittw  and  His  Successor. 

[a]  The  finding  by  a  judge  of  the  superior 
court  in-  a  summary  proceeding  to  remove  an 
executor  from  office  on  the  ground  that  he  has 
failed  to  inventory  property  of  the  estate, 
where  he  claims  title  thereto  by  reason  of 
an  alleged  gift  thereof  by  the  testator,  which 
is  adverse  to  such  claim,  is  not  conclusive  as 
to  his  title  to  the  property  in  a  suit  against 
him  by  his  successor  to  recover  the  property. 
Bathgeb'a  Estate,  In  re,  125  Cal.  302,  57  Pac. 
1010. 

Foe  AUTH0BITIB8  noK  Othee  States  : 

See  80  Cent  Dig.,  eols.  2084,  2085,  S 
1812. 
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S  478.  Tnutee  and  Owtni  Qiw  Tnut 

[a]  Wliere  an  aetion  to  fondoae  a  tnut 
mortgage  ia  proaecated  by  and  in  the  name 
of  the  trustees  for  the  benefit  of  the  bene- 
ficiaries, whosoever  tbey  may  be,  as  Code  of 
Civil  Procedore,  section  369,  provides  may 
be  done,  the  beneficiaries,  though  not  named 
as  parties  to  the  record,  are  privy,  and  are 
estopped  by  the  decree  in  the  absence  of 
fraud.— Glide  T.  Dwyer.  88  Cal.  477,  83  Pao. 
706. 

[b]  A  decree  aonnlling,  on  the  ground  of 
fraud,  a  deed  of  trust  given  to  secure  cred* 
itors  not  named  therein,  rendered  on  do* 
fault  of  the  trustee  in  an  action  in  which  he 
was  a  party,  is  not  absolutely  void  as  to 
creditors  who  were  not  made  parties  to  the 
action,  since  they  were  represented  therein 
by  the  trustee. — Watkins  r.  Bryant,  01  CaL 
492,  27  Pac  775. 

[e]  Where  an  accounting  was  had  against  a 
trustee  at  the  instance  of  certain  of  the  bene- 
flciariea  before  a  court  having  jurisdiction 
of  the  subject  matter  and  the  parties,  the 
judgment  therein  was  res  judicata  as  against 
the  trustee,  where  no  demand  was  made  to  dis- 
tribute the  funds,  though  all  the  ben^eiaries 
were  not  parties  to  such  accounting,  the  judg- 
ment-roll of  the  former  case  not  showing  that 
the  omitted  beneficiaries  were  within  the  ju- 
risdiction of  the  court. — Alison  T.  Goldtr«e. 
117  Cal.  545,  49  Fae.  571. 

Fes  AuTHOBiras  Aon  Othkb  Statbs: 

Judgment  against  trustee,  when  binds 
beneficiary:   34  Am,  Dec.  722,  note. 

Judgments  against  trustees,  conclusive- 
ness on  beneficiaries:  73  Am.  St.  Bep. 
164,  note.  See,  also,  30  Cent.  Dig» 
eolB.  2088-2091,  §  1214. 

§  470.  Hosband  and  Wlfa. 

[a]  In  an  aetion  against  a  hnsband  and 
wife,  where  the  wife  had  no  interest  aside 
from  that  of  her  husband,  defendants  sought 
to  introduce  a  juagment-roU  of  a  prior  action 
in  relation  to  the  same  controversy  by  plain- 
tiff against  the  husband.  Held,  that  the 
objection  that  the  action  was  not  between 
the  same  parties  was  untenable. — Cook  T. 
Biee,  91  Cal.  664,  27  Pae.  1081. 

Ton  AUTHOEITIKS  FROM  OTHZR  STATES  : 

See  30  Cent.  Dig.,  cols.  2092-2097,  {  1216. 

§  480.  IndemnitOTS. 

[a]  A  judgment  against  a  sheriff  in  an  ac- 
tion brought  by  him  in  accordance  with  the 
wishes  and  directions  of  an  attaching  cred- 
itor, and  under  the  control  of  the  latter 's  attor- 
neys, to  settle  the  validity  of  the  alleged  pre- 
ferred claims  of  certain  laborers  against  the 
attached  property,  is  conclusive  of  the  sher- 
iff's liability,  in  a  subsequent  action  by  him 
against  the  attaching  creditor  on  a  contract 
of  indemnity  for  all  loss  and  liability  which 
the  sheriff  might  incur  by  reason  of  such 


claims,  though  the  sherifF,  after  the  judgment 
was  rendered,  discharged  the  attorneys  be- 
cause they,  on  behalf  of  the  attaching  cred- 
itor, refused  to  give  a  stay  bon^  thereby  pre- 
venting an  appeaL-^faowen  v.  WadswortL 
81  CaL  870,  82  Pae.  683. 

Fob  AuTHOBims  raoic  Othkb  8titb8: 

Judgments  against  principals,  when  bind 
agents,  sureties,  or  indemnitors:  33 
Am.  Bep.  802,  note. 

Judgments  against  principals,  conclu- 
siveness against  indemnitors:  22  Am. 
St.  Bep.  204,  note. 

§  481.  01t7  and  Offleen  or  Boards. 

[a]  Statutes  of  1863,  page  601,  creating  the 
board  of  education  of  the  city  and  county  of 
Ban  Francisco,  gave  it  sole  power  to  prosecute 
and  defend  all  actions  relative  to  land  be- 
longing to  the  school  department,  which  power 
had  previously  to  such  act  been  in  the  city 
and  county  of  San  Francisco.  Held,  that  a 
subsequent  judgment  against  the  city  and 
eounty,  to  which  the  board  was  not  a  party, 
quieting  title  in  a  third  person  to  lands  def- 
eated to  school  purposes,  was  not  binding 
on  the  board. — Board  of  Education  of  Citj 
and  County  of  San  Francisco  t.  Martin,  9i 
Cal.  200,  28  Pac  799. 

[b]  A  decision  in  a  soit  between  a  city  and 
a  county  treasurer  held  res  judicata  in  a  snb- 
sequent  suit  between  the  city  superintendent 
and  the  county  superintendent. — ^Davidaon  t. 
Baldwin  (Cal.  App.),  84  Pae.  238. 

Fob  ADTHOBmBs  noic  Otaot  Suns: 

Judgments  against  or  for  a  mnnieipal  or 
other  governmental  body  or  its  oflicers, 
who  bound  by:  105  Am  St.  Bep.  204- 
218,  note. 

Judgments  against  municipal  eo^ia- 
tions,  conclusiveness  of  on  eltiaens: 
27  Am.  St.  Bep.  195,  note.  See,  also, 
30  Cent.  Dig.,  cols.  2125-2U0,  S  1227 

§  482.  State  and  Irrigation  District. 

[a]  A  proceeding  under  the  confirmatory  act 
of  1889,  supplemental  to  the  Wright  irriga- 
tion act,  taken  in  the  superior  court,  in  which 
was  confirmed  the  validity  of  the  organiza- 
tion an  irrigation  district  and  of  the 
bonds  issued  thereby,  under  the  provisions  of 
the  Wright  aet,  is  a  proceeding  in  rem,  the 
judgment  in  which  is  res  adjudieata  and  binds 
the  whole  world,  including  the  state,  and  Is 
a  bar  to  a  subsequent  proceeding  by  the  state 
in  quo  warranto,  assailing  the  validity  of 
the  organization  of  the  irrigation  district. — 
People  V.  Linda  Vista  In.  Dist,  128  CaL  477, 
61  Pae.  86. 

S  483.  Persons  not  Paxtles  or  Frlvlea. 

[a]  The  decision  of  the  probate  conrt  on 
jurisdictional  facts  in  a  particular  case  is  not 
conclusive  on  parties  not  actually  before  the 
court,  and  can  be  qoestioned  i>  •  direet  nit 
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in  tbe  Bam«  eonrt— Beckett  t.  Selorer,  7  CaL 
215,  68  Am.  Bee.  287. 

[b]  Judgment  record  is  only  eondasire  be- 
tween parties  and  their  priTies,  except  in  some 
cases    for  specific  purposas.— Davidaon 
Dallas,  8  CaL  287. 

[e]  An  order  of  tbe  probate  court  to  wUeh 
tbe  mortgagee  was  not  a  party,  setting  aside 
the  mortgaged  premises  aa  a  homestead,  can* 
not  affect  bim.— Lies  t.  De  Biablar,  18  CaL 

327. 

[d]  A  judgment  or  record  in  a  former  action 
is  not  admissible  in  evidence  as  affecting  the 
rights  of  any  person  not  a  party  or  privy 
thereto.— Haffley  t.  Maier,  13  CaL  18. 

[a]  In  an  action  to  recover  a  portion  of  a 
mining  claim,  where  the  principal  defense  Is 
abandonment,  a  jad^ment-roll  of  a  suit 
brought  by  plaintiiBr  in  this  action  against 
third  parties  to  recover  the  same  ground 
claimed  in  this  salt,  the  judgment  being  in 
favor  of  plaintiff,  is  admissible  in  rebuttal  of 
the  evidence  of  abandonment.— Biehardson  v. 
ICcNalty,  84  CaL  339. 

[f  ]  The  right  of  a  party  to  the  salary  of  an 
office  to  which  he  has  the  title  is  not  affected 
by  the  fact  that  it  has  been  paid  by  the 
direction  of  the  court,  in  a  proceeding  to 
which  he  was  not  a  party,  to  another  person 
usurping  the  office. — Doraey  v.  Smyth,  28  CaL 
21. 

[g]  One  claiming  title  to  property  under  a 
sheriff's  deed,  executed  on  the  foreclosure  of 
a  mortgage,  may,  in  an  action  brought  by 

'  him  to  quiet  hia  title  against  one  who  claims 
uader  a  sheriff's  deed  executed  on  the  fore- 
closure of  a  mechanic's  lien,  in  which  fore- 
closure he  was  not  a  party,  f|o  behind  the 
decree  foreclosing  the  mechanic's  lien,  and 
show  that  no  lien  in  fact  existed. — Horn  v. 
Jones,  28  Cal  194. 

[h]  The  record  of  a  suit  against  the  in- 
dividual members  of  a  corporation,  in  an  ac- 
tion in  which  tbe  company  was  no  party,  and 
of  the  sale  in  pursuance  of  the  judgment  ob- 
tained therein  is  not  admissible  as  evi<1ence 
of  title  in  the  judgment  purchaser,  as  against 
one  who  claims  under  a  judgment  against 
the  corporation.— Braeia  t.  Nelson.  42  Cal. 
107. 

[i]  If  one  of  two  partners  owns  real  estate 
as  such,  and  one  of  them  is  indebted  to  the 
other,  and  the  creditor  sells  his  interest  in 
tbe  real  estate  and  partnership  assets  and  his 
demand  against  the  other  to  a  third  person, 
and  such  third  person  brings  an  action  against 
the  partners  for  an  accounting  and  to  have 
the  amount  due  the  partner  from  whom  he 
purchased  declared  a  lien  on  the  partnership 
real  estate,  and  recovers  judgment,  such  judg- 
ment is  evidence  tending  to  show  an  indebt- 
edness from  the  debtor  partner  to  plaintiff, 
in  an  action  brought  by  plaintiff  to  enforce 
the  lien  of  the  judgment  against  the  real 
estate  against  a  fourth  person  who  bought 
tha  real  estate  from  the  debtor  partner  dur- 


ing the  pendency  of  the  former  action. — Har* 
vey  V.  Ward,  49  CaL  124. 

[j]  Where  a  judgment  in  ejectment  is  ren- 
dered against  one  who  holds  tbe  demanded 
premises  as  the  tenant  of  another,  a  third 
person,  who  afterward  takes  poesession  with- 
out any  privity  with  the  tenant  or  his  land- 
lord, is  not  estopped  by  tbe  jndgmentr— Uaya 
T.  Wood,  60  CaL  17L 

[k]  Courts  will  not  determine  conflicting 
legu  and  equitable  rights  of  persona  not 
parties  to  a  foreclosure  suit,  on  an  applica- 
tion for  a  writ  of  assistance;  and  though  such 
persons  appear  and  oppose  the  issuance  of  the 
writ,  and  it,  nevertheless,  issues,  this  will  not 
Qonstitute  an  adjudication  of  their  ri^^hts 
which  will  estop  them  in  a  subsequent  action. 
EnoB  V.  Cook,  65  Cal.  175,  3  Pac.  632. 

[1]  One  not  party  or  privy  to  judgment  is 
not  affected  by  it. — Archbishop  v.  Sbipman, 
69  Cal.  590,  11  Pac.  343. 

[m]  Judgment-roll  in  attachment  suit  is  ad- 
missible in  support  of  plea  of  justification, 
though  plaintiff  was  not  party  to  attachment 
suit.— Watroos  v.  Cunningham,  71  Cal.  33,  11 
Pac.  811. 

[n]  In  an  action  by  the  purchaser  of  a  chat- 
tel against  a  sheriff  seizing  the  same  under 
an  attachment  against  the  vendor,  the 
judgment-roll  in  the  attachment  suit,  show- 
ing a  judgment  for  plaintiff  in  the  at- 
tachment, sufficiently  shows  that  the  vendor 
was  indebted  to  such  plaintiff;  the  judgment- 
roll  not  having  been  oojected  to  aa  not  show- 
ing such  indebtedness. — Joshua  Hendy  Maeh. 
Works  V.  Connolly,  76  CaL  305,  18  Pac.  327. 

[o]  Judgment  is  not  binding  on  persons  not 
parties  to  it.— Griffith  v.  Happersberger,  86 
Cal.  612,  614,  25  Pac.  137,  487. 

[p]  In  replevin  for  property  seized  by  de- 
fendant as  sheriff  on  attachment  against  one 
from  whom  plaintiff  had  purchased  the  prop- 
erty, it  being  claimed  that  the  sale  was  fraudu- 
lent, defendant  may,  to  show  the  indebtedness 
of  the  seller  to  the  attaching  creditor.  Intro- 
duce the  judgment  in  the  action  by  such  cred- 
itor against  the  seller,  though  the  service  on 
the  seller  therein  was  by  publication,  since 
the  judgment  is  used  to  affect  the  attached 
property  only. — ^Uosgrove  T.  Harris,  94  CaL 
162,  89  Pac.  490. 

[q]  Judgment  does  not  bind  nor  estop  per- 
sons not  parties  to  suit. — Hovey  v.  Bradbury, 
112  Cal.  620,  44  Pac.  1077. 

[r]  Persons  not  parties  to  the  action  to  fore- 
close a  lien,  and  having  an  interest  in  the  sub- 
ject matter,  may  contest  the  lien,  and  the  title 
of  a  purchaser  at  the  foreclosure  sale. — ^Purser 
V.  Cady,  120  CaL  214,  52  Pac.  489. 

[s]  One  wbo  was  not  made  a  party  to  a 
cross-complaint  cannot  be  bound  by  a  judg- 
ment thereon. — Weinrieh  t.  Henalev,  121  CaL 
647,  54  Pac.  254. 

[t]  A  mortgagee  who  has  not  been  made  a 
party  to  a  suit  involvina  the  validitv  of  a 
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tax  deed  upon  the  mortgaged  premiaeB  is  not 
boDnd  by  a  judgment  in  favor  of  the  tax  title 
claimant.— Williams  v.  Cooper,  124  CaL  660, 
57  Pac.  577. 

[tt]  A  jadgment  against  a  stockholder  in  an 
action  by  a  corporation  to  reeoTer  unpaid  sub- 
scriptions is  conclusive  of  the  question  of  such 
stockholder's  liability  in  a  aubsequent  action 
by  corporate  creditors  to  enforce  such  liabil- 
ity.—Welch  T.  Sargent,  127  Cal.  72,  58  Pac 
319. 

[v]  A  judgment  Is  not  admissible  in  evi- 
dence against  one  who  waa  not  a  party  there- 
to, and  who  is  in  no  wav  bound  thereby. — 
Town  of  Clovardale  v.  Smith,  128  Cal.  230, 
60  Pac.  851. 

[w]  Act  of  March  7,  1887,  authorized  the 
organization  of  irrigation  districts^  and  Stat- 
utes of  1889,  page  212,  confirming  proceed- 
ings taken  under  the  prior  act,  declared  the 
manner  of  organization  and  government  of 
such  districts,  authorized  the  acquisition  of 
water  and  other  property,  and  provided  for 
the  examination,  approval,  and  confirmation 
of  proceedings  for  the  issuance  and  sale  of 
bonds  issued  thereunder,  declaring  that  the 
notice  of  suit  for  such  confirmation  should 
state  the  time  and  place  of  hearing,  and  that 
any  person  interested  in  the  organization  of 
such  district,  or  in  proceedings  for  the  is- 
suance and  sale  of  the  bonds,  might  appear 
and  answer  or  demur  to  the  petition.  Held, 
that  a  proceeding  brought  under  the  latter 
act  for  confirmation  of  proceedings  taken  in 
the  organization  of  an  irrigation  district,  and 
for  a  declaration  of  the  validity  of  bonds  is- 
sued, was  a  proceeding  in  rem,  to  which  the 
state  might  have  made  itself  a  party,  and, 
not  having  appeared,  a  judgment  validating 
the  proceedings  was  res  judicata  against  it, 
and  hence  it  could  not  thereafter  question 
the  validity  of  the  oi^nization  of  such  dis- 
trict in  quo  warranto  proceedings. — People  T. 
Linda  Vista  Irr.  Dist.,  128  Cal.  477,  61  Pae.  86. 

[z]  Where  a  publisher  of  a  newspaper  re- 
ceives contributions  for  the  relief  ox  families 
of  certain  persons  who  have  been  killed,  and 
a  part  of  such  contributions  are  apportioned 
to  a  minor  son  of  one  of  the  decedents,  and 
such  publisher  resigns  his  trust,  a  judgment 
that  the  sum  apportioned  to  such  minor  be 
devoted  to  his  support  during  his  minority 
will  not  be  binding  on  trustees  appointed  by 
the  court;  they  not  being  parties  to  the  pro- 
ceedings. Judgment  (1900)  62  Pac.  1063,  re- 
versed.- Hallinan  v.  Hearst,  133  Cal.  645,  66 
Pac  17. 

[y]  In  an  action  by  the  administratrix  of 

a  deceased  feme  covert  to  recover  money  de- 
posited by  deceased  in  her  own  name,  the 
judgment-roll  in  an  action  in  which  the  hus- 
band of  deceased  recovered  the  money  as  com- 
munity property  was  immaterial;  plaintiff  not 
being  a  party  to  such  suit. — Howe  v.  Hibemia 
Savings  etc.  Soc,  134  Cal.  403,  66  Pac.  569. 

[z]  Where  funds  furnished  to  defendant  with 
which  to  purchase  land  at  a  sheriff's  sale  be- 
longed partly  to  plaintiff  and  partly  to  P.,  and 


P.  was  not  a  party  to  an  action  by  plaintiK 
against  defendant  to  recover  the  land,  the 
findings  in  such  action  were  not  binding  on  P. 
in  any  subsequent  litigation  affecting  her  in- 
terests in  the  property,  or  in  the  money  so  ad- 
vanced.—Bell  T.  Solomons,  142  CaL  59,  73 
Pae.  649. 

[aa]  Where,  in  an  action  to  restrain  defend- 
ants  from  destroying  a  certain  fence  across 
an  alleged  private  way,  one  of  the  defend- 
ants had  previously  saed  plaintiff  to  restrain 
the  maintenance  of  the  fence,  in  which  ac- 
tion judgment  had  been  rendered  in  favor  ef 
plaintiff,  holding  that  the  place  in  questioB 
waa  not  a  public  street,  such  judgment  waa 
admissible  in  a  subsequent  si^tion  against 
persons  who  were  not  parties  thereto  to  prove 
that  plaintiff  had  never  consented  to  the  nia 
of  the  strip  as  a  public  highway. — GilfiUaa 
T.  Shattuck,  142  CaL  27,  75  Pac  646. 

Fob  AnTHOBiTiES  raou  Othb2  States: 

See  30  Cent.  Dig.,  cols.  2135-2152,  If 
1230-12S3. 


0.   MATTEBS  CONCLUDED. 

SCOPE  AND  EXTENT  OP  ESTOPPEL,  |  484. 

  JUDGMENT  AS  CTXDBNOE  IN  GENSBAL. 

i  4SS. 

 JUDGMENT  AS  EVXDENOB  OF  JUIUSDIO- 

TION,  I  486. 
  JtTDGMENT  AS  ETIDEHOE  OF  FBADD.  | 

4B7. 

  JUDGMENT  IN  ACTION  IH  SEVERAL  IN- 
STALLMENTS, I  4SB. 

  MATTER    WHICH    IIIOHT    HATI  BEIV 

LITIOATED,  I  489. 

IDEKTITT  OF  SUBJECT  UATTEB,  |  4M. 

IDENTITT  OF  ISSUES,  |  491. 

MATTEBS  IN  ISSUE— IH  OENBBAU  I  4n. 

  ISSUE  ON  PLEADINGS,  |  498. 

  MATTEB  ACTUALLY  LITIGATED  ANS  W 

TERMINED,  |  494. 

  TITLE  OB  BIOHT  TO  PEOPKBTT.  |  49S. 

MATTER  ESSENTIAL  TO  ADJUDIOATIOH— OF 
GENERAL,  |  496. 

  ISSUES    NEGESSABILT     INTOLTED  IV 

FORMER  DECISION,  |  497. 

INCIDENTAL  AND  COLLATERAL  MATTEBS.  I 
498. 

MATTERS  IN  ISSUE  BUT  NOT  DEEDED.  |  489. 

MATTEBS  NOT  IN  ISSUE,  I  500. 

  TITLE  OR  RIGHT  TO  PROPERTY  IN  OEJ- 

ERAL,  I  501. 
  FACTS  NOT  NECESSARILY  INVOLVED  IS 

FORMER  DECISION,  |  602. 
MATTER    WHICH    COULD    NOT     HAVE  BEES 

ADJUDICATED,  |  60S. 
JUDGMENT  ON  MATTEBS  NOT  IN  ISSUE.  |  504. 
PEB80KAL  STATUS  OB  RIGHT— HSIBSHIP  OB 

PEDIGREE,  I  505. 
TITLE  OB  CLAIM  TO  PBOPEBTY— REAL  PBOF- 

EBTY,  I  806. 

  PEBSONAL  PBOPEBTY,  i  SOT. 

WAITEB  OF  ESTOPPEL,  |  SOS. 

$  4S4.  Bcopo  ud  Bztant  of  EstoppeL 

[a]  Judgment  is  eonelnaive  as  to  every  mat- 
ter coining  within  purview  of  former  action, 
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Iwtb  M  to  uatten  of  claim  and  defense. — 
Cobarn  v.  Ooodall,  72  Cal.  506,  1  Am.  St.  Besw 
75,  14  Pac.  190;  Last  Chance  Water  eto.  Oo. 
T.  EeUbrou,  86  CaL  20,  26  Pac.  628. 

[b]  Judgment  is  eonelnsiTe  between  parties 
in  any  other  proceeding  unless  reversed  or 
vacated  in  mode  preienbed  by  law. — Cham- 
pion V.  Woods,  79  CaL  21,  21  Pac.  534. 

[e]  Judgments  eonclade  only  iisaes  andpar- 
tiee  before  coart. — Cbever  t,  Ching  Hong 
Poy,  82  CaL  72,  22  Pae.  1081. 

[d]  Judgment  or  decree  aflrming  existence 
Of  an^  fact  is  conclusive  upon  parties  when- 
ever its  existence  is  in  issue  between  them, 
as  well  when  the  point  comee  incidentally 
in  question  relative  to  a  different  matter  as 
when  the  anbjeot  matter  is  the  same,  except 
en  proceeding  for  its  revision.^— Bead  t.  Cross, 
lUCal.  484,  48  Pae.  491. 

[e]  Decree  of  distribution  is  conclusive  not 
only  as  to  what  persons  have  rights  in  es- 
tate but  aa  to  extent  of  their  rights. — Ooad 
V.  Montgomery,  119  Cal.  568,  61  Pae.  681; 
Treseony's  Estate,  119  CaL  570,  51  Pae.  951. 

[f]  Partition  decree  not  appealed  from  con- 
eludes  rights  of  all  parties  to  any  portion  of 
tract  distributed. — Treseony's  Estate,  119 
CaL  671,  51  Pac.  951. 

[g]  Action  was  brought  to  quiet  title  to  an 
undivided  two-thirds  interest  in  a  certain 
mine;  the  claim  being  founded  on  a  con- 
tract whereby  plaintiff  waa  to  have  such  in- 
terest, and  was  to  deliver  one-third  of  the 
output  to  defendants.  The  decree  adjudged 
plaintiff  the  owner  in  fee  of  a  thirty-two 
aixtieths  interest,  and  that  defendants  had 
no  title  thereto,  and  enjoined  the  latter  from 
setting  up  any  claim  to  such  interest  adverse 
to  plaintiff;  similar  provisions  being  decreed 
aa  to  the  interests  of  defendants.  Held,  that 
the  decree  did  not  cut  off  defendants  from 
claiming  one-third  of  the  minerals  under  the 
contract,  since  the  interests  aa  adjudged  were 
undivided,  the  owners  becoming  tenants 
thereof  in  eonunon. — Downing  v.  Itedemaeber, 
62  Pae.  1055. 

F(Mt  AuTHOBims  Tsoit  Othib  States: 

See  80  Cent   Dig.,   cols.   2163-2192,  fiS 
1234-1241. 


S  485.   jDdgnuat  u  Brldsnee  in  Gteiu 

«nL 

[a]  A  judgment  is  evidence,  in  an  action 
concerning  the  same,  subject  matter,  for 
or  against  the  parties  thereto  and  privies  in 
estate. — Flandrean  v.  Downey,  23  CaL  354. 

[b]  On  motion  to  dissolve  an  attachment 
levied  on  tiie  assets  of  a  bank,  the  plead- 
ings and  decree  in  a  former  proceeding  nnder 
the  bank  commissioners'  act,  wherein  such 
bank  was  adjudged  to  have  been  insolvent 
at  a  time  prior  to  the  levy  of  the  writ,  are 
admissible  in  proof  of  insolvency,  and  the  de- 
cree is  conclusive  for  all  the  purposes  of 
the  act.— Crane  v.  Pacific  Bank,  106  CaL  64, 
89  Pac  215,  27  L.  B.  A.  562. 

OsL  Oigeit,  Tel.  I— 199 


g  486.    Jndgnwnt  u  BTidwM  Of 

risdlction. 

[a]  Recitals  in  a  judgment,  that  defend- 
ant bad  been  regnlarly  served  with  proeesa 
and  bad  failed  to  appear  and  tbat  his  de- 
fault had  been  dniy  entered,  are  eonelnsirs 
on  the  point  of  jurisdiction  of  the  person, 
although  the  return  of  service  of  summons 
is  not  of  itself  suMcient  therefor.— Tas- 
■anlt  T.  Austin,  36  CaL  691. 

[b]  Where  a  writ  of  prohibition  is  asked 
for  to  restrain  a  court  from  proceeding  on 
the  ground  that  it  has  no  jurisdiction,  the 
deni^  of  the  writ,  without  any  decision  on 
auch  question,  does  not  take  away  the  right 
to  have  it  considered  on  writ  of  review.— 
Town  of  Santa  Moaioa  t.  Eckert,  83  Pae. 
880. 


g  487.  .—  JnOgment  as  Bridanes  of  Frand. 

[a]  Defendant  conveyed  land  to  N.,  who 
afterward  conveyed  to  P.,  and  he  mortgaged 
it  to  plaintiff.  Defendant  then  sued  and  bad 
the  conveyances  to  N.  and  P.  set  aside,  on 
the  ground  that  they  had  colluded  and  ob- 
tained the  conveyances  from  him  by  fraud. 
Held  that,  in  a  suit  by  plaintiff  to  foreclose 
the  mortgage,  this  judgment  is  not  admissible 
to  show  fraud  as  against  plaintiff. — ^Hewlett 
T.  PUcber,  85  Cal.  542,  24  Pae.  781. 

g  488.   Jlidgmrat  In  Action  on.  Bsrsral 

Installments. 

[a]  Judgment  for  a  quarter's  rent  under 
a  lease  is  conclusive  evidence,  so  far  as 
it  goes,  in  an  action  of  forcible  entry  for 
nonpayment  of  another  quarter's  rent  under 
the  same  lease,  between  the  same  parties. — 
Love  T.  Waltz,  7  CaL  250. 

[b]  Judgment  is  conclusive  as  to  further 
installments  due  plaintiff  on  same  demand. 
Wiese  v.  San  Francisco  etc.  Soeisty,  82  CaL 
646,  23  Pac  212. 

g  480.    Hatters  WUeh  SCiglit  Han 

Been  Litigated. 

[a]  Where  a  plaintiff  neglects  to  avail  him- 
self of  a  fact  existing  at  the  commencement 
of  his  action,  he  cannot  set  it  op  in  a  sub- 
sequent action  in  which  the  point  at  issue 
is  the  same. — Sullivan  v.  Tnunfo  Gold  ft 
Silver  Min.  Co.,  39  Cal.  459. 

[b]  A  judgment  of  a  probate  court,  order- 
ing a  resale  of  property  sold  by  an  ad- 
ministrator for  failure  of  the  purchaser  to 
pay  the  purchase  money,  is  eonelnsive  on  the 
purchaser,  and  estops  him  aa  to  all  matters 
which  might  have  been  litigated  there. — Pa- 
Tisicb  V.  Bean,  48  CaL  S64. 

[e^  Judgment  is  conclusive,  not  only  as  to 
subject  matter  of  action,  but  in  aU  other 
actions  involving  same  questien,  and  upon 
all  matters  involved  in  the  issues  whleh  might 
have  been  litigated  and  decided.— Cnw  T. 
Pratt,  119  CaL  149,  SI  Pae.  88. 
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[d]  A  Jndgm«nt  adjadieating  plaintiff's 
right  to  hava  defendant '■  property  sold  to 
■atisf  J  ita  lien  ia  eonelnaive  of  that  right, 
not  only  aa  to  defensea  pleaded,  bat  sa  to 
those  which  might  have  been  pleaded;  and  its 
execution  eannot  be  enjoined  by  defendant, 
claiming  the  property  as  a  homestead,  which 
objection  was  not  raised  in  the  former  suit. 
Rucker  t.  Langford,  1S8  CaL  611,  71  Fae. 
1123. 

I  480.  Identity  of  Snbjoet  Hatter. 

[a]  At  a  point  above  the  ^propriator's 
ditch,  a  alongh  connecta  with  and  receives 
the  waters  of  the  river  in  question,  carrying 
them  over  the  riparian  owners'  land.  To  pre- 
sent this  the  appTopriator  constructed  a  dnm 
at  the  head  of  the  slough,  and  deepened  the 
river  bed,  cutting  off  the  water  from  the 
riparian  owners'  land.  Held,  that  a  judgment 
obtained  by  tha  riparian  owners,  preventing 
the  maintenance  of  the  dam  at  the  head  of 
the  slough,  and  restraining  the  appropriator 
from  interfering  with  or  preventing  the  free 
flow  of  the  water  "into  or  down  the  channel" 
af  the  slough,  was  a  determination  tbat  the  ap- 
propriator bad  no  right  to  interfere  with  the 
natural  flow  of  the  water,  not  only  at  the  head 
of  the  slongh,  bat  through  its  entire  channel, 
and  that  uiia  qneation  conld  not  again  be 
litigated  in  a  snbseqnent  action  by  the  ap- 
propriator against  the  riparian  owners  for 
diverting  the  water  of  the  river  through  the 
slough. — Laat  Chance  Water  Ditch  Co.  t. 
Heilbron,  86  CaL  1,  26  Pae.  523. 

Fob  AUTHMunxs  vkoh  Othbb  Statxs: 

See  30  Cent.  Dig.,  eols.  2192-2195,  H 
1242,  1243. 

I  491.  Identity  of  Issnas. 

[a]  Judgment  of  court  of  competent  juris- 
diction directly  upon  point  is,  as  a  plea,  a 
bar,  and  as  evidence  conclusive  between  the 
same  parties  upon  the  same  matter  directly 
in  another  court. — Love  v.  Waltz,  7  Cal.  250; 
Ferrea  v.  Chabot,  63  Cal.  564,  568. 

[b]  Judgment  is  not  res  adjudicata  unless 
action  on  which  it  is  based  involves  same 
issues.— Hamil  T.  Mellroy,  76  Cal.  314,  18 
Pac.  377. 

ie]  In  an  action  to  compel  a  reassignment 
a  judgment,  a  finding  that  one  D.  had  pre- 
viously recovered  judgment  against  plaintiff 
and  assigned  it  to  B.,  who  had  filed  a  pe- 
tition joining  T>.  with  him,  plaintiff  appearing 
and  joining  in  the  petition,  praying  that  the 
jjudgment  in  question  be  set  off  against  his  own 
judgment  becaose  D.  waa  the  real  though  not 
the  nominal  defendant  in  the  action  in  which 
the  judgment  waa  recovered,  and  that  sncb 
petition  waa  refused  on  the  ground  that 
plaintiff  had  made  a  valid  assignment  of  the 
judgment,  doea  not  show  that  the  issue  is  res 
judicata.— Hamil  t.  UcDroy,  76  CaL  312,  18 
f  a«.  377. 

[d]  Judgment  in  action  for  waste  in  cut- 
ting timber  is  no  bar  to  action  for  eouversion 


of  eordwood. — Maudlin      Clark,  70  Cat  53, 

21  Pac  36L 

[e]  A  decree  of  the  probate  court  declaring 
a  person  to  be  the  widow  of  a  decedent  ia  not 
conclusive  as  to  such  question,  so  as  to  bar 
her  rights  as  widow  of  another,  to  admin- 
ister bis  estate. — Xewroau's  Estate,  In  re,  124 
Cal.  688,  57  Pae.  686. 

[f  ]  Where,  in  a  suit  by  an  assistant  district 
attorney  against  a  county  for  salary  for  a 
certain  month,  the  question  whether  an  order 
of  the  county  sapervisors,  terminating  his 
office  prior  to  such  montli,  was  valid,  was 
litigated,  the  deeiaion  waa  conclusive  of  the 
question  in  a  enbsequent  suit  by  the  mttor- 
nev  for  salary  for  other  nontha. — ^Freman  t. 
Bamum,  131  Cal.  386,  68  Pae.  601. 

[g]  Plaintiff  in  July,  189S,  conunenced  an 
action  for  permanent  alimony,  and  to  aet 
aside  a  deed  executed  by  her  husband;  al- 
leging that  her  husband  had  deserted  her, 
and  bad,  in  fraud  of  her  marital  rights,  con- 
veyed, without  conaideration,  his  aeparate 
property  to  hie  daughter.  Subsequently 
plaintiff  commenced  an  action  for  divorce, 
setting  forth  the  desertion  of  her  hasband 
from  the  date  alleged  in  the  first  action, 
and  his  failure  to  provide  for  her,  and  pray- 
ing for  the  setting  aside  of  the  conveyance 
Bued  on  in  the  first  action.  Held,  that  the 
judgment  in  the  first  action,  to  the  effect 
that  plaintiff  was  not  entitled  to  recover  ali- 
mony, and  that  defendants  were  entitled  to 
judgment,  was  a  bar  to  the  second  action, 
so  far  as  it  related  to  desertion,  and  to  the 
claim  that  the  deed  was  fraudulent.— Greer 
V.  Greer,  142  CaL  S19,  77  Pac  1106. 

[b]  In  an  action  to  enjoin  the  diversion  of 
"any  water"  from  a  river,  and  the  obstruc- 
tion thereof  by  "any"  dam,  defendant 
claimed  a  right,  by  adverse  user,  to  divert 
"14,400  inches  per  aeeond,  under  a  4-incli 
pressure. "  It  was  adjudged  that  plaintiff's 
cause  of  action  was  barred,  the  court  finding 
specially  that  defendant  bad  adversely  di- 
verted "100  cubic  feet  per  second,  under  a 
4-ineb  pressure."  Held^  in  a  subsequent  ac- 
tion by  plaintiff  to  enjoin  the  diversion  of 
a  greater  quantity  of  water  than  "14.400 
cubic  inches  per  second,"  that  defendant 
was  not  estopped  by  the  first  judgment  to 
claim  that  it  had  acquired  the  right  to 
divert  more  than  that  quantity,  since  the 
special  finding  in  the  first  action  should 
construed  to  mean  that  it  had  a  right  to  100 
miner's  feet,  equal  to  14,400  miner's  inches 
per  second,  under  a  4-ineh  pressure,  the 
amount  intended  to  be  claimed  in  the  an- 
swer; and  judgment  was  im>perly  rendered 
that  defendant  was  entitled  to  an  equivaleat 
quantity,  "450  eubie  feet  of  water  per  aee- 
ond," under  the  evidence,  which  showed,  in 
addition  to  the  rate  at  which  the  wat<r 
would  flow  under  such  pressure  through  an 
aperture  of  100  square  feet,  tbat  defendant, 
when  taking  steps  to  appropriate  the  watsr 
under  Civil  Code,  section  1415,  after  posting 
•notices  claiming  14,400  eabie  inches  per  sec- 
ond under  a  4-inch  pressure,  constroeted 
a  ditch  of  aiAeieat  capacity  to  ^eany  off 
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777,600  cubic  ineliefl,  cqaal  to  450  cubic  fe«t, 
per  Mcood,  rather  than  14,400  cubic  inches 
only.— LiUis  t.  People'*  IHteb  Co.,  20  Pac 
780. 

[i]  A  grantee  of  a  htuband  snrriTing  Us 
viie,  who  died  seised  of  a  homestead,  held 
entitled  to  collaterally  attack  an  order  of  the 
probate  eoort  directing  the  sale  of  the  prem- 
ises as  tha  estate  of  the  deceased  wife. — 
Fisher  t.  Bartholomew  (CaL  App.},  88  Pae. 

Fca  AuTHOBmEs  Froh  Othxk  States: 

Conclusiveness  of  judgment  in  other  ac- 
tions  involying  the  same  question :  38 
Am.  Rep.  778,  note.  See,  also,  30  Cent. 
Dig.,  cols.  2196-2206,  9S  12441247. 

{  492,  Uatten  In  lasM — ^In  OaneraL 

[a]  The  point  decided,  not  the  reasons  given 
for  a  finding,  is  what  is  fixed  by  the  judg- 
ment as  res  judicata,  binding  on  the  parties 
in  future  proceedings. — ^Burke  t.  Table 
Mountain  Water  Co.,  12  CaL  403. 

[b]  A  jndgment  Is  eonelnsive  as  to  all  mat* 
ters  pot  in  issue  and  passed  on,  in  the  ae* 
tion  between  the  parties  and  their  privies, 
and  a  bar.  in  another  action  between  the  par- 
ties and  their  privies,  when  the  same  matters 
are  directly  in  issue. — Caperton  T,  Sehmidt, 
20  Cal.  479,  85  Am.  Dec.  187. 

Fob  Attthobities  rwu  Othee  St&tks: 

8ee  30  Cent.  Dig.,  cols.  2207-2220,  {} 
1248-1253. 


§  493.    Issne  on  Pleadings. 

[a]  Whatever  is  fairly  within  the  scope  of 
the  pleudinga  in  a  suit  is  concluded  by  the 
judgment. — Boston  v.  Haynes,.  33  Cal.  31. 

Fob  Authobities  Fbom  Other  States: 

Bee  30  Cent.  Dig.,  eols.   2211-2216,  | 
1250. 

I  494.   Matters  Aetoally  Litigated  and 

Detanninad. 

[a]  Plaintiff  sued  for  twen^-two  head  of 
«attle  and  two  wagons,  bnt  recovered  for 
only  the  wagons  and  twelve  head  of  cattle, 
and  allowed  the  judgment  to  stand.  Held, 
that  be  could  not  afterward  maintain  an  ac- 
tion against  defendant 's  vendee  for  the  bal- 
ance of  the  cattle. — Cunningham  t.  Harris, 
6  Cal.  81. 

[b]  A  judgment  can  only  be  used  as  evi- 
dence in  relation  to  matters  directly  deter- 
mined by  it ;  and  the  provisioni  of  code, 
aections  1908-1912,  as  to  the  effect  of  judg- 
ments are  merely  declaratory  of  the  common- 
law  rule  on  the  mbjeet^Ferrea  t.  Chabot,  68 
CaL  564. 

[c]  Judgment  operates  as  estoppel  as  to 
facts  determined. — ^Peterson  T.  Weisabein,  80 
CaL  39,  22  Pae.  . 


[d]  Judgment  concludes  matters  litigated 
and  decided  in  suit  on  which  it  is  based. — 
Wiese  V.  San  Franeisoo  ete.  Society,  82  CaL 
646,  28  Pae.  212. 

[e]  Where  a  defendant  pleaded  as  a  coun- 
terclaim one-half  of  the  amount  of  a  pay- 
ment made  by  him  on  a  note  which  be  al- 
leged was  given  for  the  joint  benefit  of  him- 
self and  plaintiff,  and  issue  joined  on  euch 
allegation  was  determined  in  bis  favor,  and 
judgment  rendered  for  his  counterclaim,  such 
judgment  constitutes  aa  adjudication,  as  be- 
tween the  parties,  that  each  is  liable  for  one- 
half  the  note,  and  estops  the  plaintiff  from 
denying  his  liability  in  an  action  to  recover 
on  account  of  a  subsequent  payment  made 
by  defendant  thereon. — Beed  T.  Cross,  116 
Cal.  473,  48  Pac  491. 

[f  ]  While,  in  an  action  by  an  assistant  dis- 
trict attorney  against  a  county  for  salary 
for  a  certain  month,  the  question  as  to  the 
constitutionality  of  the  statute  authorizing 
bis  ^pointment  was  necessarily  involved,  and 
must  have  been  determined,  not  having  been 
actually  litigated,  the  judgment  in  such  ac- 
tion was  not  conclusive  of  the  question  in 
a  subsequent  suit  by  such  attorney  for  salary 
for  other  months,— Freman  v.  Barnum,  131 
Cal.  3S6,  63  Pac.  691. 

[g]  In  an  action  of  interpleader  brought  by 
a  bailee  of  moneys  paid  by  the  maker  of  a 
note,  between  one  who  took  as  pledgee  of  the 
note  from  the  payee  and  one  who  claimed 
as  owner  of  a  part  interest  in  the  note  held 
by  the  payee,  a  final  jndgment  in  a  former 
action  by  the  pledgee  to  enforce  the  pledged 
note,  and  other  notes,  in  which  such  claimant 
of  a  part  interest  intervened  to  enforce  his 
rights  against  the  pledgee,  and  in  which  the 
court  found  that  the  pledgee  took  from  the 
payee  without  notice  of  such  part  interest, 
and  held  the  whole  note  as  security  for 
other  notes  for  sums  in  excess  of  the  whole 
amount  found  due  upon  the  pledged  note,  and 
that  such  claimant  was  entitled  to  nothing 
as  against  the  pledgee  on  account  of  the 
amount  found  due  thereon  against  the  maker, 
is  res  adjudicate  as  between  the  pledgee  and 
such.— Kline  T.  Mohr,  142  CaL  678,  76  Pac. 
650. 

[h]  Code  of  Civil  Procedure,  section  758, 
provides  that  in  partition,  if  defendants  claim 
a  lien  on  the  property,  they  shall  state  the 
original  amount  and  date  of  the  same,  and 
the  sum  remaining  due  thereon.  Section  759 
declares  that  the  right  of  the  sereral  parties 
plaintiff  as  well  as  defendant  may  be' deter- 
mined in  such  action;  and  section  766  pro- 
vides that  a  final  judgment  is  binding  on 
all  parties  to  the  action  and  their  legal  rep- 
resentatives, who  at  the  time  have  any  in- 
terest in  the  property  divided,  or  any  part 
thereof.  Held,  that  where,  in  partition,  de- 
fendants therein  denied  that  plaintiff  had 
any  interest  in  the  property,  and  the  ques- 
tion whether  the  one-half  of  a  sum  volun- 
tarily paid  by  defendants  to  redeem  the 

Eroperty  from  mortgage  foreclosure  should 
e  a  lien  on  the  share  of  the  property  claimed 
by  plai^itiff  was  Jitigated  and  detuded  ad* 
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versely  to  defendants,  and  judgment  was  ren- 
dered in  favor  of  plaintiff  tor  one-half  of 
the  land,  sack  judgment  waa  conclusive  of 
the  issue  of  lien  in  a  subsequent  action  to 
recover  from  such  plaintiff  one-half  of  the 
amouBt  80  paid. — ^Ivancovieh  t.  Weilenmau, 
144  CaL  757,  78  Pac  268. 

[i]  Code  of  Civil  Procedure,  section  1908, 
subdivision  2,  provides  that  a  judgment  is,  in 
respect  to  the  matter  directly  adjudged,  con- 
clusive between  the  partiea  and  their  sue- 
eesBora  in  interest  by  title  subsequent  to  the 
eommeneement  of  toe  action,  litigating  for 
the  same  thing,  onder  the  same  title,  and 
in  the  same  capacity;  and  section  1911  pro- 
vides that  that  only  is  deemed  to  have  been 
adjudged  in  a  former  judgment  which  ap- 
pears on  its  face  to  have  been  so  adjudged, 
or  which  was  actually  and  necessarily  in- 
cluded therein  or  necessary  thereto.  Civil 
Code,  section  2840,  declares  that  a  surety 
is  exonerated  to  the  extent  to  which  he 
is  prejudiced  by  any  act  of  the  eerditor  which 
would  naturally  prove  injurious  to  the  reme- 
dies of  the  surety,  or  inconsistent  with  his 
rights,  or  which  lessens  his  security.  Held, 
that  where  a  building  contractor  sued  the 
owner  for  the  reasonable  value  of  labor  per- 
formed and  materials  furnished,  and  the  an- 
swer set  up  that  plaintiff  had  abandoned  the 
contract,  and  that  defendant  had  paid  a  cer- 
tain sum  to  protect  the  property  from  me- 
efaaniea'  liens,  and  that  a  sum  was  due  de- 
fendant because  of  such  payments,  and  judg- 
ment was  for  plaintiff,  tne  judgment  was  a 
bar  to  a  subsequent  action  by  the  owner 
against  the  surety  on  a  bond  given  by  the 
contractor,  and  which  was  conditioned,  among 
other  things,  that  the  contractor  should  save 
the  owner  harmless  from  all  mechanics'  liens. 
Lamb  T.  WahleBmaier,  144  CaL  91,  77  Pae. 
766. 

[j]  Whera  it  had  been  decided  by  the  su- 
preme court  in  a  auit  to  which  defendants 
were  parties  that  they  other  than  S.  bad  no 
title  to  the  property  in  question,  such  judg- 
ment was  conclusive  in  a  suit  to  foreclose  a 
deed  of  trust  on  the  property  executed  by  S. 
Stockton  Savings  etc.  Soe.  t.  Saddlemira 
(Cal.  App.),  86  Pac  723. 

F(ffi  AnTHrainxs  vboh  Otrbb  STAns: 

Sea  80  Cent.  Dig.,  eols.  821S-2221,  {  1251. 

S  49B.   ntlB  or  Bl|^  to  Property. 

[a]  Though  a  putr  originally  held  wild 
lands,  under  license  from  the  Spanish  gov- 
emment,  the  admission,  by  the  highest  au- 
thority in  the  territory,  as  a  basis  for  a  de- 
cree, that  the  fee  is  in  the  party,  will  estop 
the  government  and  its  subsequent  grantees 
from  denying  that  f act.-— Niete 'a  Heirs  T. 
Carpenter,  7  527. 

[b]  A  judgment  far  defeadaiits  la  u  action 
OD  a  note,  tried  on  the  issue  whether  a  deed 
to  a  tract  of  land  had  been  given  by  the 
principal  te  pay  the  note,  is  res  judicata; 
and,  m  an  notion  between  the  same  parties 
to  le cover  posse ssiem  of  the  land,  the  same 


matter  cannot  be  again  Utigated.-~Jackaan 
T.  Lodge,  36  CaL  28. 

[c]  Where,  in  an  action  in  whicb  the  atatc 
is  not  a  party,  the  validity  of  a  eertifiente 
of  purchase  of  land  from  the  state  and  the 
question  whether  the  land  in  swamp  and 
overflowed  is  put  in  issue  and  tried,  and  it  is 
adjudged  that  the  certificate  is  invalid,  and 
that  the  land  is  not  swamp  and  overflowed, 
the  judgment  estops  the  parties  and  their 
privies  from  afterwards  proving  that  the 
land  is  swamp  and  overflowed,  and  therefore 
the  property  of  the  state. — CUnk  v.  Thurston, 
47  Cal.  21. 

[d]  Plaintiff  in  ejectment  based  his  right 
on  a  certificate  of  purchase  from  the  stau. 
Defendant  based  his  claim  on  a  homestead 
claim  from  the  United  States.  Plaintiff 
had  judgment.  Afterward  defendant  brought 
against  plaintiff  an  action  to  quiet  title,  and 
offered  to  show  that,  after  the  former  judg- 
ment, it  bad  been  determined  in  a  contest  in 
the  United  States  land  office  that  the  land  was 
public  land  of  the  United  States,  and  bad 
never  been  lawfully  selected  by  the  state. 
Held,  that  the  former  judgment  waa  coneln- 
sive  between  the  parties  that  the  state  se- 
lection waa  valid.— Sbinn  v.  Young,  57  CaL 
525. 

[e]  Where,  in  an  action  to  determine  water 
rights,  the  right  of  property  is  put  in  issue, 
the  judgment-roll  in  a  former  action,  for  par- 
tition of  rights  in  one  of  the  ditches  in- 
volved, is  admissible  to  prove  the  interest 
in  such  property  of  the  partiea  bound  by 
such  judgment. — Lorenz  v.  Jacobs,  3  Pac  6U. 

[f]  A  prior  judgment  is  concluuve  on  the 
parties  only  as  to  matters  actually  and  nec- 
essarily decided  therein^Lord  t.  Thoma% 
B6  Pac  378. 


§  406.  Hatters  Emntlal  to  AdJndieatiaB- 
In  OeneraL 

[a]  Where  a  verdict  is  generally  "for  de- 
fendants," in  a  case  involving  several  ma- 
terial issues,  it  is  not  conclusive  in  another 
suit  on  an  issue  which  waa  not  necessarily  or 
actually  considered  by  the  jury. — Kidd  v. 
Laird,  15  Cal.  161,  76  Am.  Dec.  472. 

[b]  When  a  matter  must  have  been  in  is- 
sue in  a  former  suit,  it  cannot  be  again  liti- 
gated in  another  action  between  the  sas< 
parties.~People  t.  San  Francisco  Superviaors. 
27  CaL  655. 

[e]  Upon  petition  of  the  executors  to  seD 
unproductive  property,  the  proceeds  of  the 
sale  of  which  are  directed  by  the  will  to  be 
applied  in  payment  of  debts,  a  finding  that 
the  executors  have  no  proceeds  of  the  sales 
of  such  property  in  their  hands  is  not  barred 
by  the  estoppel  of  a  former  finding  sude 
upon  a  previouB  petition  of  a  daughter  of 
the  decedent  to  direct  the  executors  to  pay 
a  mortgage  debt  upon  property  willed  to  ber, 
to  the  effect  that  the  amount  then  realised 
from  the  sales  of  unproductive  property,  in- 
elusive  of  snob  propw^  tlien  wiscud,  iraaU 
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laTgely  exceed  tbe  mortgage  debt  There 
can  be  no  element  of  eit<^pel  in  tiie  former 
Hading,  where  it  appears  that  much  of  tbe 
property  had  sinee  been  need  for  other  par* 
poses,  that  the  former  finding  waa  not  neeee- 
aary  to  the  judgment  in  that  proceeding,  and 
that  the  executors  were  then  on  the  same 
side  with  the  appellant  who  urges  the  estop- 
pel; and  either  of  these  facts  is  sufficient  to 
preclude  the  estoppeL — Heydenfeldt,  Cstata 
of,  127  CaL  456,  59  Pae.  830. 

Fob  AuTHOums  iboh  Othb  States: 

See  30  Cent.  Dig.,  eols.  2229-2241,  SS 
1254-1258. 


I  497.  — —  Israes  Neeenaill7  fiiviATCd  In 
Former  Dedalon, 

[a]  The  record  of  an  action  b^  the  City  to 
recover  possession  of  a  street,  in  which  the 
title  was  adjudged  against  it,  is  competent 
evidence  in  a  subsequent  suit  by  the  attorney 
general  against  the  same  defendants  and 
their  grantees  to  declare  such  street  a  public 
highway,  and  to  abate  a  noisanee  eansed  by 
alleged  obstmetions  therein  maintained  by 
defendants.— People  Beandrr,  91  CaL  213, 
27  Pae.  610. 

S  498.  Incidental  and  Collateral  Matters. 

[a]  A  demand  against  a  mortgagee  for  re- 
payment of  the  proceeds  of  the  crop  of  mort- 
gaged premises,  which  had  been  paid  to  him 
under  a  mistake  of  law  that  same  were  cov- 
ered by  the  mortgage,  ia  not  a  demand  "con- 
nected with  the  sabjeet  of  the  action"  in  a 
suit  for  the  foreclosure  of  the  mortgage,  and 
which  will  be  barred  for  failure  to  set  it  up 
in  a  suit  to  foreclose  the  mortgage,  under 
<^de  of  Civil  Procedure,  sections  438,  439, 
providing  that,  if  a  defeodant  having  a  cause 
of  action  against  plaintiff  connected  with 
the  subject  of  the  action  fails  to  set  up  a 
eonnterel^m  therefor,  neither  he  nor  his 
assignee,  can  afterward  maintain  an  action 
against  the  plaintiff  there. — Gregory  v.  Ola* 
brongh's  Exrs.,  129  Cal.  475,  62  Pao.  72. 

[b]  While  a  general  verdict  or  judgment 
operates  as  an  estoppel  as  to  such  matters  as 
were  necessarily  considered  and  determined,  it 
is  never  conclusive  upon  immaterial  or  col< 
lateral  issues. — (1899)  Chapman  v.  Hughes, 
134  Cal.  641,  58  Pae.  298,  affirmed  on  hear- 
ing (1900),  134  Cal.  641,  60  Pac.  974, 

[c]  Where  plaintiff  averred  that  the  owner 
of  laud  devised  it  to  his  widow  for  life,  with 
remainder  to  tbe  children,  one  of  whose  shares 
was  purchased  by  plaintiff,  and  he  sought  to 
have  the  amounts  fixed  which  each  should 
contribute  toward  the  redemption  of  the  land 
from  a  foreclosure  sale,  and  there  was  no  de- 
nial of  the  interests  as  alleged,  and  the  decree 
stated  that  the  widow  owned  a  life  estate, 
snch  decree  was  not  a  bar  to  proceedings  by 
the  widow  in  the  probate  court  for  distribu- 
tion, alleging  that  the  property  was  com- 
munity property,  and  that  she  had  a  life 
estate  in  the  interest  devisable  by  her  hus- 
band, aa  tbe  respective  rights  of  tbe  parties 


were  only  incidentally  involved  in  the  first 
suit— Freud's  Estate,  In  re,  134  CaL  333,  66 
Pac  476. 

fd]  An  issne  concerning  the  conversion  of 
certain  bonds  in  a  prior  suit  to  set  aside 
a  sale  of  stock  of  a  corporation  held  col- 
lateral BO  that  an  adverse  judgment  was  not 
res  judicata  of  such  issue  in  a  subsequent  suit. 
Love  T.  Ozmun  (CaL  App.),  86  I^.  729. 

VoB  AiiTHcniTixs  TntU  Oms  States  : 

See  30  Cent.  Dig.,  eols.  2238-2241,  S  1258. 

t  499.   Hatters  in  Issne  bnt  not  Decided. 

[a]  Plaintiff  in  ejectment  alleged  ownership 
of  a  section  of  land,  and  that  she  had  been 
ousted  therefrom  by  defendant,  who  ad- 
mitted in  his  answer  that  he  held  possession 
of  the  east  half  of  the  section,  but  denied 
holding  possession  of  a  portion  of  the  west 
half.  Judgment  was  rendered  declaring  plain- 
tiff to  be  the  owner  of  the  east  half,  bnt  no 
decree  was  made  in  reference  to  said  portion 
of  the  west  half.  Held,  in  a  subsequent  ac- 
tion of  ejectment  against  defendant  for  said 
portion  of  the  west  half,  that  plaintiff's  right 
to  the  possession  thereof  was  not  res  ju- 
dicata, as  no  decree  was  made  in  the 
former  action  in  reference  to  it. — Johnson 
Vance,  86  Cal.  110,  24  Pae.  862. 

[b]  Where  plaintiffs  claimed  title  to  prop- 
erty superior  to  that  of  both  mortgagor  and 
mortgagee,  and  it  did  not  appear  that  their 
title  had  been  adjudicated  in  a  foreclosure 
imiceeding,  the  fact  that  they  were  made  par- 
ties defendant  in  that  proceeding  did  not 
estop  tbem  from  asserting  their  title  in  a 
subsequent  suit  to  quiet  title. — Beronio  v. 
Ventura  County  Lumber  Co.,  129  CaL  232,  79 
Am.  St.  BepL  118,  61  Pac  958. 

Fob  Authobities  Peom  OTHsa  States: 

See   30   Cent  Dig.,   cola.  2241-2247,  {S 
1259-1262. 

I  500.  Blatters  not  In  bsne. 

[a]  The  claimant  under  the  rightful  owner 
of  the  proceeds  of  a  judgment  recovered  on  a 
note  is  not  estopped  by  a  judgment  in  favor 
of  the  assignee  of  the  note  under  an  invalid 
assignment,  when  it  does  not  appear  that  the 
assignment  was  pot  in  issue  between  the 
debtor  and  snch  assignee. — Blood  t.  Marcnse, 
38  Cal.  590,  99  Am.  Dec  435. 

[b]  Where  an  executor  bnys  land  from  a 
devisee,  and  a  deed  thereof  is  made  to  bis 
wife,  and  afterward  the  executors  make  a 
deed  of  the  same  property  to  her,  under  a 
power  of  sale  in  the  will,  and  thereafter  the 
property  is  distributed  to  her  under  a  decree 
of  tbe  probate  court,  the  executor  cannot 
plead  such  order  of  distribution  as  estoppel 
to  an  action  brought  against  him  by  the 
devisees  to  set  aside  the  sale,  the  question 
of  setting  aside  the  deed  not  having  been 

Presented  and  considered  on  the  application 
or  distribution. — Oolwn  t.  Dunlaik  73  CaL 
1S7,  14  Pac  676. 
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[e]  In  BB  BCtloB  for  diversion  of  a 
■tream,  a  prior  judgment  restrainint^  defend- 
ant from  interfering  with  plaintiff's  dam, 
or  with  "his  turning  out  any  of  the  waters 
from  Kentucky  ravine,  after  said  water  shall 
have  reached  plaintiff's  dam,  so  long  as  the 
quantity  shall  sot  exceed  twenty-five  inches." 
does  not  estop  defendant  from  proving 
a  prior  appropriation  by  him  above  plain- 
tiff's dam.— Wizion  t.  Devine,  80  Cal.  385,  22 
Pae.  224. 

[d]  Parties  are  not  bonnd  by  jndgment  em- 
bracing matters  oatside  issues  involved  in 
suit. — Havemeyer  t.  Superior  Court,  84  CrL 
385,  IS  Am.  8t  Bep.  192,  24  Pac.  121,  10  L. 
B.  A.  627. 

[e]  Where  former  action  for  judgment  did 
not  involve  iisues  vital  to  right  to  maintain 
mandamoa,  a  judgment  therein  is  not  a  bar 
to  nutndamna  proceedings. — Barber  T.  Mnl- 
ford,  117  Cal.  S60,  49  Pae.  206. 

ff]  When,  in  proceedings,  under  Code  of 
Civil  Procedure,  section  1664,  to  determine 
the  persons  entitled  to  distributive  shares 
In  an  estate,  a  decree  is  entered  on  a  written 
atipulation  obtained  by  frand  from  the 
grantor  in  a  deed  procured  by  the  same  fraud, 
such  decree  doee  not  determine  any  question 
relating  to  such  fraud,  as  the  judgment  is  con- 
clasive  only  ae  to  the  mntter  aotuallr  liti- 
gated.—More  T.  More,  133  Cat  489,  65  Pae. 
1044. 

[g]  Though  at  the  tiraa  of  an  action  to  fore* 
close  a  note  and  mortgage  certain  new  prom- 
ises to  pay,  on  which  plaintiff  relies  in  a  sub- 
sequent action,  had  been  made,  an  adjudica- 
tion dismissing  the  action  is  not  conclusive 
as  to  such  subsequent  action,  where  such 
promises  were  not  pleaded. — Concannon  v. 
Smith,  134  Cal.  14,  66  Pac.  40. 

[h]  A  judgment  in  an  action  held  not  eon- 
elusive  on  a  certain  question  between  the 
parties,  as  it  did  not  appear  that  the  same 
was  directly  involved  and  adjudicated. 
(Code  Civ.  Proc,  sec.  1908,  snbd.  2,  sec.  1911.) 
Emerson  v.  Yosemite  Oold  Min.  etc.  Co. 
(CaL  Sop.),  86  Pae.  12S. 

Foe  Authwffibs  Trou  Otkxb  Statu: 

See   30   Cent.   Dig.,  cola.  2247-2269,  H 

1263-1268. 


I  601.   Title  or  Blgbt  to  Pr^rty  In 

OeneraL 

[a]  A  judgment  in  ejectment  la  not  con- 
clusive, except  as  against  defenses  actually 
made,  or  legal  defenses  which  might  have 
been  made,  on  the  trial. — ^Mann  v.  Bogers, 
35  Cal.  316. 

[b]  Where,  in  proceedings  to  obtain  a  di- 
vorce, the  question  of  the  right  of  the  par- 
ties to  the  eommon  property  does  not  come 
before  tha  oonrt,  and  the  decree  granted  ia 
for  jUvoree  simply,  neither  of  the  partiei 
will  be  eonelnded  thereby  in  respect  of  their 


'claims  otherwise  exifffing'  to  aueh  property. 

De  Qodey  v.  (Jodey,  39  Cal.  157. 

[c]  Title  acquired  from  United  Statea  is 
not  barred  by  prior  judgment  in  aetioa 
wherein  it  was  not  in  issue. — ^People  v.  Holla- 
day,  68  CaL  443,  9  Pac  6S5. 

Test  ADTHatmss  Fsoii  Othxb  States: 

See.  30   Cent.   Dig.,   cols.  2274-228S,  » 
1276-1277. 

5  602.   Facta  not  NacassaiUr  finrolvad 

In  Fonnet  Dodalon. 

[a]  The  recovery  of  a  verdict  and  damages 
in  a  suit  where  plaintiff  claims  to  recover 
for  the  diversion  of  a  specified  quantity  of 
water  is  not  conclusive  in  another  anit 
brought  to  enjoin  defendant  from  naing  this 
specified  quantity,  aa  the  averment  in  the 
first  suit  as  to  the  precise  quantity  is  an  im- 
material one. — McDonald  v.  Bear  Biver  etc. 
Min.  Co.,  15  Cal.  145;  Eidd  T.  Laird,  15  CaL 
161,  76  Am.  Dee.  472. 

6  603.  Matters  WUch  OonU  not  Bxn  Bom 

Adjudicated. 

[a]  Defendants  sold  to  plaintiff  baeon,  war- 
ranting the  quality;  and  to  a  snit  for  the 
price  a  breach  of  warranty  was  eet  np  in 
defense.  This  breach  was  set  np  as  a  com- 
plete defense,  and  not  by  way  of  reeonp- 
ment,  and  as  thus  pleaded  it  was  unavailable 
and  could  not  have  been  passed  on  by  the 
jury.  Held,  in  a  eubsequent  snit  on  the  war- 
ranty, that  the  matter  could  not  be  held  to 
have  been  litigated  and  settled  in  the  former 
suit.— Earl  v.  Bull,  15  CaL  421. 

[b]  A  party  who  is  in  possession  of  land  nn- 
der  a  deed  will  not  be  estopped  from  aa- 
aerting  title,  by  adverse  possession,  by  tbe 
action  of  the  probate  eonrt  in  decreeing  to 
the  heirs  of  a  former  owner  an  undivided  one- 
half  of  the  property.  Had  he  appeared  ia 
the  probate  proceedings,  and  set  up  his  ad- 
verse title,  the  probate  court  would  have  had 
no  authority  to  hear  and  determine  the  ques- 
tion raised.— Bath  v.  Valdez,  70  CaL  330,  11 
Pae.  724. 

[e]  tn  foreclosure  of  a  mortgage  on  flna 
property  given  by  tbe  surviving  partner  ta 
secure  hia  individual  debt,  a  judgment  cred- 
itor was  not  preelnded,  by  setting  np  his 
claim  to  a  lien  on  the  partnership  interest, 
from  afterward  litigating  the  question,  since 
such  claim  could  not  be  litigated  in  the  fore- 
closure anit. — Samsbottom  v.  Bailey,  124  CU. 
259,  59  Pac.  1030. 

[d]  A  decree  settling  the  account  of  a  re- 
ceiver after  dismissal  of  the  action  in  which 
be  was  receiver,  and  allowing  the  reeeivM 
certain  compensation,  without  fixing  the  lia- 
bility of  any  person  or  fnnd  therefor,  is  not 
res  adjudicata  as  to  the  liability  of  any  of 
the  parties  to  the  action,  or  the  merits  of  a 
defense  which  one  of  them  immatord^ 
pleaded  in  the  proeeeding  to  aetfle  the 
count.— Ephraim  T.  Paeifle  Bank,  IS6  CaL 
646,  69  Pae.  436. 
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[«]  A  jadgnMnt  vt  1895,  eojoiniag  plaintiff 
from  receiving  any  warrant  for  services  as 
deputy  district  attorney  under  a  general  ap* 
poistment,  is  not  concluaive  as  to  his  right  to 
compensation  for  services  as  a  deputy  under 
a  subsequent  appointment. — Freman  v.  Mar- 
ahaU,  137  GaL  159,  69  Pae.  986. 

Von  AtTTHOBrnxs  Frou  Othbb  States: 

See  SO  Cent.  I>ig.,  cols.  2265,  2266,  S  1267. 

H  504.   Judgment  on  Matters  not  tn  Israe. 

[a]  A  declaration  in  a  decree  upon  the  char- 
acter  of  the  title  of  one  of  the  parties,  when 
the  consideration  of  the  cliaracter  of  such 
title  is  foreign  to  the  case  and  unnecessary 
for  its  disposition,  is  without  any  binding 
force  as  an  adjudication  either  upon  parties, 
privies,  or  anyone  else. — Fulton  t.  Hanlow, 
20  Cal.  450. 

[b]  Becitals  in  judgment  beyond  province  of 
court  bind  no  one  and  are  not  evidence  of 
facts  recited  even  against  parties  to  judg- 
ment—McDonald V.  MeCoy,  121  Cal.  65,  53 
Pac.  421. 

Fan  AxJTBffmaa  nou  Oran  Suns: 

Bee  30  Cent  Dig.,  eols.  2267-2269,  S  1268. 

S  606.  Personal  Stetoa  or  BU^t— Ateblp 
or  Pedigree. 

[a]  Where  the  question  whether  a  child  was 
born  alive  or  not  has  been  in  issue  and  de- 
termined in  the  affirmative,  on  an  applica- 
tion by  his  mother  for  leave  to  administer 
on  his  estate,  such  decision  is  conclusive  on 
the  parties  to  the  proceeding  in  which  it  was 
made,  in  a  subsequent  proceeding  to  object 
to  the  mother's  account  as  administratrix  on 
the  child's  estate. — Garwood  t.  Garwood,  29 
Cal.  514. 

[b]  Code  of  Civil  Procedure  of  1886,  section 
1908,  which  provides  that,  "in  case  of  a 
judgment  or  order  against  a  specific  thing, 
or  in  respect  to  the  probate  of  a  will  or  the 
administration  of  the  estate  of  a  decedent, 
....  the  judgment  or  order  is  conclusive  on 
the  title  to  tne  thing,  the  will,  or  adminis- 
tration," does  not  modify  Garwood  t.  Gar- 
wood, 29  Cal.  514,  which  holds  that,  where 
the  grant  of  administration  turns  on  the 
question  as  to  which  of  the  parties  is  next 
of  kin,  the  judgment  is  conclusive  on  that 

Juestion  in  a  suit  between  the  same  parties 
or  distribution.— Howell  t.  Budd,  91  CaL  342, 
27  Pac.  747. 

[e]  A  party  to  proceedings-  for  the  deter- 
mination of  the  heirship  of  a  deceasetl  per- 
son, instituted  under  section  1664  of  the 
Code  of  Civil  Procedure,  is  concluded  by 
such  determination,  in  the  distribution  of 
the  estate;  and  where  the  decision  of  the 
court  in  such  proceedings  is  against  the 
claim  of  heirship  or  interest  of  such  party  in 
the  estate,  and  such  decision  is  affirmed  upon 
his  appeal  therefrom,  he  cannot  afterward  be 
heard  to  affirm  the  contrary  upon  appeal 


from  a  decree  of  distribution  of  the  estate. 
Estate  of  Blythe,  112  Cal.  689,  46  Pae.  6. 

Fob  Authobiths  Fbok  Otheb  States  : 

See  30  Cent.  Dig-  cola.  2269-2273,  SI 
1269-1274. 

S  606.  Title  or  Olalm  to  Fn^ai^— Boat 
Pr^^erty. 

[a]  In  an  action  of  forcible  entry  and  de- 
tainer, a  judgment  against  defendant,  award- 
ing possession  of  the  land,  and  the  execution 
and  sheriff's  return,  are  •  admissible  as  evi- 
dence of  the  right  and  extent  of  plaintiff's 
possession,  and  defendant  is  estopped  from 
contesting  the  same. — Mitchell  t.  Davis,  23 
Cal.  381. 

[b]  Suit  was  brought  to  restrain  a  ditch 
company  from  divertuig  water  from  a  slough. 
Defendant  alleged  that  it  had  acquired  a  pre- 
scriptive right  to  divert,  by  means  of  a 
ditch  of  given  dimensions,  a  certain  number 
of  feet  per  second.  The  court  found  merely 
that  defendant  had  acquired  the  right  to  di- 
vert sufficient  water  to  £11  such  a  ditch  with- 
out specifying  the  number  of  feet  which 
might  thus  be  diverted,  or  the  capacity  of 
the  ditch.  Held,  that  this  was  not  an  ad- 
judication, under  Code  of  Civil  Procedure, 
section  1911,  as  to  the  number  of  feet  which 
might  be  diverted,  since  the  same  did  not 
appear  on  the  face  of  the  judgment,  or  as 
necessarily  included  therein,  but  only  as  to 
the  right  to  divert  a  certain  indeterminate 
amount,  and  defendant,  therefore,  in  a  subse- 
quent action,  could  prove  its  right  to  take  an 
amount  greater  than  it  had  alleged  a  right 
to  in  the  former  action. — ^LilUs  t.  Emigrant 
Ditch  Co.,  95  Cal.  553,  30  Pac  1108;  Lillia 
V.  People's  Ditch  Co.,  34  Pac.  715. 

[c]  Judgment  in  foreclosure  suit  is  not 
conclusive  except  upon  parties  and  their 
privies.— McDonald  McCoy,  121  Cal.  69,  53 
Pac.  421. 

[d]  A  judgment  in  ejectment,  wherein  plain- 
tiff claimed  the  right  to  possession  of  land 
under  a  final  pre-emption  receipt  which  en- 
titled him  to  a  patent  of  the  land,  the 
boundaries  of  which  had  been  determined 
by  government  survey,  is  conclusive  in  an- 
other action  involving  the  same  issues  be- 
tween the  same  parties,  though  snbeequent  to 
the  decision  of  the  flist  action  the  plaintiff 
obtained  a  patent  of  the  land  described  in 
his  pre-emption  receipt. — Graves  t.  Hebbron, 
125  CaL  400,  58  Pae.  12. 

[e]  A  decree  of  distribution  entered  in  the 
settlement  of  an  estate,  determining  the  title 
to  real  estate  under  the  will  of  the  testator, 
is  conclusive  of  such  title  between  the  parties 
in  interest,  or  those  claiming  through  them. 
McKenzie  v.  Budd,  125  Cal.  600,  58  Pac.  199. 

[f]  Judgment  that  plaintiff  in  ejectment  has 
no  title  is  res  judicata  in  an  action  to  auiet 
title  by  the  successor  in  interest  of  such  plain- 
tiff against  the  same  defendant,  the  evidence 
being  substantially  the  same  in  both  eases. — 
Green  v.  Thornton,  130  CaL  482,  62  Pac  750. 
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[g]  Where  one  of  the  defendants  in  eject* 
ment  was  admittedly  not  in  possession,  the 
absence  of  such  possession  was  the  only  fact 

adjudicated  by  a  judgment  for  such  defend- 
ant, so  that  under  Code  of  Civil  Procedure, 
section  1908,  providing  that  a  judgment  shall 
be  conclusive  only  with  respect  to  the  matter 
directly  adjudged,  the  judgment  in  eject- 
ment was  not  conclusive  as  to  title  in  a  sub- 
sequent action  to  quiet  title  by  the  plaintiff 
in  ejectment  against  the  defendant,  found 
not  to  be  in  possession. — ^Loftis  T.  Marshall, 
134  Cal.  394,  66  Pac.  571. 

[h]  Where,  pending  divorce,  after  a  receiver 
of  the  husband's  property  is  appointed,  the 
husband  is  authorized  to  mortgage  part  of 
his  realty,  and  the  order  is  affirmed  on  ap- 
peal by  the  wife,  she  ia  concluded  thereby 
from  questioning  the  sufficiency  of  the  mort- 
gage executed  in  pursuance  of  snch  order. 
Judgment  63  Pae.  1075,  reversed. — White  t. 
Cosrigan,  184  CaL  38,  66  Pac  78. 

[i]  Evidence  in  an  action  by  the  distributees 
of  decedent  'a  estate  under  administration  pro- 
ceedings in  a  court  of  record  of  another  state 
held,  in  view  of  the  presumption  in  favoz  of 
the  judgment  of  the  court  of  the  other  state, 
to  sustain  the  flc4ing  that  deceased  was  a  resi- 
dent of  that  state  when  she  died. — Collins  t. 
Maude,  144  CaL  S8&,  77  Pae.  945. 

[j]  Where  a  mother  conveyed  real  estate  to 
her  son,  which  he  and  his  brothers  parti- 
tioned by  deed  among  themselves,  in  an  ac- 
tion by  the  wife  of  such  son  to  set  aside 
the  partition  deeds  on  the  ground  that  she  did 
not  join  therein,  it  is  not  prejudicial  error  to 
refuse  to  allow  her  to  introduce  in  evidence 
the  judgment-roll  of  an  action  by  the  mother, 
to  which  plaintiff  was  a  party  defendant,  to 
set  aside  the  partition  and  enforce  a  trust 
in  favor  of  the  mother,  in  whieh  it  was  de- 
cided that,  as  against  the  mother,  the  parties 
to  the  partition  were  the  owners  of  the  land. 
BaJcer  v.  Baker,  31  Pac.  355. 

S  607.   Personal  PropMty. 

[a]  Verdict  of  constable's  jury  as  to  right 
of  property  in  goods  levied  on  by  the  con- 
stable by  virtue  of  an  attaohment  or  ex- 
ecution as  belonging  to  a  defendant,  but 
which  are  claimed  by  a  third  party,  is  not 
admissible  in  evidence  in  favor  of  the  con- 
stable in  an  action  brought  against  him  by 
the  claimant. — ^Perkins  v.  Thornburgh,  10 
CaL  1S9;  Sheldon  v.  Loomis,  28  CaL  122. 

§  608.   Vraiwn  of  Estopp«L 

[a]  A  judicial  determination  of  an  issue 
relied  on  by  way  of  estoppel  precludes  all 
inquiry  into  the  truth  of  the  matter  deter- 
mined; but,  when  the  party  who  is  entitled 
to  set  up  the  estoppel  begins  to  inquire  into 
the  truth 'of  the  matter,  he  cannot  complain 
that  the  other  party  pursues  it  without  re- 
gard to  the  estoppel. — ^Megerla  t.  Ashs^  38 
Cal.  74. 

[b]  Where  In  an  action  for  divorce  defend- 
ant pleaded  a    judgmest  of  a  eonrt  of 


another  state  in  bar,  her  right  to  rely  on  Uia 
same  as  an  estoppel  was  not  waived  by  her 
failure  to  object  to  plaintiff's  proof  on  th« 
merits  of  his  ease  by  cross-examining  plain- 
tiff's witnesses,  and  herself  introdadng 
evidence  to  disprove  the  ground  alleged  for 
divorce. — Harding  t.  Harding  (CaL  8npy},83 
Pac.  434. 

Fern  AuTHOEinxs  fioh  Othxb  States; 

See  30  Cent  Dig.,  eoli.  2298,  £294,  | 
1282. 


D.   JtTDGMBNTS       Df  PABTICULAB 
CLASSES  OF  ACTION  OB  PBOCEED- 

iNGa 

ACTIONS  BELATING  TO  REAL  PROPEBTT,  | 
509. 

  EJECTUENT.  |  510. 

  PARTITION,  I  Sll. 

  TRESPASS,  I  613. 

  SDIT  TO  QUIET  TITLE,  |  51S. 

  SUIT  TO  ENFORCE  HEN.  |  514. 

  MORTGAGE  FORECLOSURE.  |  SlS. 

ACTIONS  RELATING  TO  PER80NAI.TT— SI- 
PLEVIN,  I  516. 

PROBATE  PROCEEDINGS,  |  SIT. 

  ADUITTING  WILL  TO  PROBATE,  |  SIS. 

  ALLOWANCE  OP  OLAIMB  AGAINST  ES- 
TATE. I  61». 

  DECREE  OP  DI8TBIBDTZ0N,  |  SSO. 

GBXUZHAL  PSOBX0UTION&  |  681. 

§  609.  AettOBs  BaUtlwg  to  Beal  Fnpotr. 

[a]  A  judgment  in  favor  of  the  widow,  in 
an  action  by  her  against  her  deceased  bua- 
band's  administrators  and  heirs  for  Isnd 
which  she  alleges  was  acquired  by  the  hat- 
band under  a  mortgage  taken  by  him  to 
secure  her  money,  is  conclusive  of  her  title, 
though  the  husband  also  claimed  nnder 
another  source  of  title. — Oage  t.  Downey, 
79  Cal.  140,  21  Pac  527,  855. 

fb]  Alt  adverse  decision  of  an  alleged 
widow's  elaim  of  widowhood,  on  her  appli- 
cation for  a  homestead  allowance  in  her  d^ 
ceased  husband's  property,  held  the  law  of 
the  case. — Harrington's  Estate,  In  re,  147 
Cal.  124,  SI  Pac.  546. 

[e]  A  judgment  adverse  to  a  widow*! 
claim  of  homestead  held  to  create  an  es- 
toppel against  her  on  the  issue  of  widow- 
hood.—Harrington*!  Estate,  In  147  CsL 
124,  81  Pac  646. 

[d]  One  claiming  under  a  grant  by  a  cer- 
tain name  is  conclusively  bound  by  a  js- 
dicial  determinatirai  and  definition  of  whst 
land  was  meant  by  that  ntme. — Scott  t. 
Bhodes,  41  Pac  878. 

Foa  AuTHOunis  Fboh  Other  Statis; 

See  30  Cent.   Dig.,   eola.   2296-2336,  11 
1284-1296. 

g  810.   EJectanoBt. 

[a]  In  ejectment  against  two  defendants, 
a  finding  that  one  of  them  was  not  in  foi- 
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■enioii  uti  alioiild  be  diaeharged,  is  not  con- 
elusive  on  hia  right  to  possession,  so  as  to 
bind  him  in  fatore  proceedings, — Burke  t. 
Table  Mountain  Water  Co.,  IS  CaL  403. 

[b]  Judgment  in  ejectment  is  only  eon- 
elnsiTe  of  two  points:  the  right  of  pos- 
session in  the  plaintiff,  and  the  occupation  of 
the  defendant  at  the  ebmmeneemeut  of  the 
niit.— Yonnt  T.  Howell,  14  Cal.  465. 

[c]  A  judgment  in  ejectment  is  conclusive 
of  plaintiff's  title  only,  and  not  that  of  his 
grantor.— Gxady  t.  Early,  18  CaL  108. 

[d]  A  judgment  in  ejectment,  under  the 
Practice  Act,  is  conclusive  on  the  question 
of  title  in  another  suit  for  the  same  prem- 
ises, between  the  same  parties  or  their 
privies,  when  the  title  has  been  directly  pat 
in  issue  and  determined  in  the  first  suit. — 
Caperton  v.  Schmidt,  26  Cal.  479,  85  Am. 
Dec  187. 

[e]  In  ejectment,  when  the  claim  for  mesne 
profits  has  been  withdrawn,  there  are  but 
two  material  questions  left,  viz.,  right  of  en- 
try by  plaintiff,  and  wrongful  possession  of 
defendant  on  the  day  the  action  was  brought. 
The  judgment  in  the  suit  is  therefore  not  an 
estoppel  as  to  the  time  of  onster.— Cobury 
V.  GoodaU,  72  Cal.  498,  14  Pac.  190. 

[f]  A  judgment  for  defendant  for  costs  on 
findings  that  plaintiff  ia  owner  and  entitled 
to  possession,  and  that  defendant  has  never 
withheld  possession,  is  not  conclusive  as  to 
plaintiff's  title. — Hughes  T.  Wheeler,  76  Cal. 
230,  18  Pae.  386. 

[g]  In  an  action  of  ejectment,  a  prior  judg- 
ment quieting  the  title  of  the  vendor  of  the 
defendants  as  against  the  plaintiff  is  res  ad- 
jndicata,  and  estops  and  debars  the  plain- 
tiff from  prosecuting  the  action  of  ejectment 
against  the  defendants. — Hildreth  v.  James, 
1U9  CaL  299,  41  Pae.  1038. 

[h]  A  judgment  in  ejectment  held  res  judi- 
cata in  an  action  to  have  a  deed  declared 
a  mortgage,  and  to  foreclose  it. — Meeker  t. 
Shuster  (Cal.  App.),  87  Pae.  1102. 

g  611.   PaxtitlOB. 

[a]  Judgment  in  partition  is  Cf^ncliisive  on 
all  the  parties  thereto  as  to  whatever  title 
or  claim  they  bad  to  the  land  at  the  time  of 
the  rendition  of  the  judgment. — Christy  v. 
Spring  Valley  Waterworu,  68  Cal.  73,  S  Pae. 
849. 

[b}  Where  a  decree  of  partition  of  certain 
land,  alleged  to  form  part  of  the  estate  of  a 
decedent,  is  rendered  by  the  probate  court, 
a  party  thereto  is  estopped  from  afterward 
asserting  any  other  title  derived  from  the 
deeedent  adverse  to  that  of  his  eotenants 
under  the  decree. — Burroughs  T.  D«  Couts,  70 
Cal.  361,  11  Pae.  734. 

Fob  AuTHQKinis  Fbom  Othxb  States  t 

Judgment  in  partition,  effect  of:  40  Am. 
Dee.  640,  sotew 


§  612.   Trespass. 

[a]  A  judgment  in  a  suit  by  two  for  a 
trespass  alleged  to  be  on  firm  property  is 
conclusive  as  to  the  joint  ownership  in  a  sab- 
sequent  proceeding  by  defendant  to  set  off 
against  it  a  debt  due  from  one  plaintiff  in- 
dividually.— Collins  T.  Butler,  14  Cal.  223. 

S  S13.   Suit  to  Qolet  Title. 

[a]  The  sheriff  having  sold  part  of  the 
lands  of  the  pueblo  of  Verba  Buena,  under 
an  execution,  the  citjf  sought  an  injunction 
to  prevent  the  execution  of  the  deed,  making 
the  judgment  creditor,  the  sheriff,  and  the 
purchaser  parties,  and  stating  the  nature  of 
the  title  claimed  the  city,  that  the  lands 
were  not  subject  to  such  sale,  and  that  the 
deed  would  cloud  the  title.  The  purchaser's 
answer  substantially  denied  the  grounds 
alleged  to  support  the  equitable  jurisdiction; 
the  judgment  creditor  and  the  sheriff  dis- 
claimed all  interest.  On  these  pleadings  it 
was  decided  that  the  sale  was  valid  and 
passed  a  good  title  to  the  purchaser;  that 
there  was  no  equity  in  the  complaint,  and 
that  the  purchaser  should  have  his  deed. 
Held,  that  the  decision  that  the  matters  al- 
leged did  not  ^ve  ground  for  the  exercise 
of  the  jurisdiction  of  a  court  of  equity,  and 
that  the  injunction  should  be  denied  and  the 
suit  dismissed,  was  the  proper  limit  of  the 
action  of  the  court;  and  that  the  further 
decision  on  the  validity  of  the  purchaser's 
title  was  supererogatory  and  did  not  render 
it  res  judicata  between  the  parties,  or  pre- 
vent their  subsequent  trial  of  the  cause  in 
a  suit  in  ejectment.— Fulton  t.  Hanlow,  20 
CaL  460. 

§  614.   Sidt  to  Enforce  Uen. 

[a]  B  obtained  a  sheriff's  deed  of  cer- 
tain real  estate  belonging  to  A.  C  then  com- 
menced an  action  to  foreclose  a  mechanic's 
lien  on  the  property,  which  had  been  re- 
corded before  the  judgment  under  which  B 
elaimed  was  docketed.  C  obtained  judgment 
jn  his  foreclosure,  and  bought  the  property 
at  a  sale  under  it.  A  then  purchased  B's 
title.  C  brought  an  action  against  A  to  re- 
cover possession  of  the  property.  Held, 
that  A  was  not  estopped  by  C'a  judgment 
from  setting  up  the  title  he  had  obtained 
from  B. — ^Flandreau  t.  Downey,  23  CaL  354. 

S  B16.   Xbrtsaga  Foreclosnr*. 

ta]  Where  a  defendant  in  ejectment 
brought  upon  a  sheriff's  deed,  executed 
upon  a  purchase  made  on  a  sale  under  a  de- 
cree of  foreclosure,  was  also  a  party  to  the 
foreclosure  suit,  he  is  concluded  by  the  decree 
from  setting  up  a  title  which  was  in  that 
suit  adjudicated  against  him. — Clark  t. 
Boyreau,  14  CaL  634. 

[b]  A  mortgage  covered  an  undivided  one 
hundred  and  twenty  acre  interest  in  a  ranch. 
Prior  to  the  aetion  to  foreclose,  an  action  of 
partition  was  brought,  joining  as  parties 
the  trustee  of  the  bankrupt  mortgagee  and 
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the  mortgagor.  Five  parcela  of  the  raoeh 
were  set  off  to  the  mortgagor,  including  the 
let  in  dispute,  and  all  adjudged  to  be  sub- 
ject to  the  mortgage  Ueo.  Held,  that  the 
mortgagor  in  the  foreclosure  suit  wu  bound 
hj  the  adjudication  that  the  lot  in  dispute 
was  subject  to  the  mortgage. — JAoji  t. 
Davis,  128  CaL  348,  65  Pae.  1003. 

[c]  A  judgment  adverse  to  an  alleged 
widow's  application  for  homestead,  deter- 
mining that  she  was  not  decedent's  widow 
at  the  time  of  his  death,  held  res  judicata 
of  such  issue  in  subsequent  proceedings  for 
distribution  of  the  estate. — Harrington's 
Estate,  In  re,  147  Cal.  124,  81  £>ac.  S4ti. 

Fob  Adthoeities  Frou  Othis  States  : 

Conelnsiveneas  of  judement   fnrpclosing  % 
mortgage:  18  Am.  St.  Bep.  790,  note. 

I  616.  Actions    Belatlng  to  Fermtalty— 
Keplerln. 

[a]  The  judgment  in  the  action  of  replevin 
was,  as  between  the  parties,  conclusive  evi- 
dence of  the  plaintifF's  title  to  the  chattel 
in  question,  and  it  only  remained  for  the 
court,  in  this  action,  to  determine  its  value. 
Nickerson  t.  Califomim  Stage  Co.,  10  CaL 
630, 

FoK  AuTHOKmis  noH  Othie  Statbs: 

See  30  Cent.  Dig.,  eoli.  2826-2332,  IS 
1297  1301. 


I  617.  Probate  Proceedlngi. 

[a]  Under  Code  of  Civil  Procedure,  sec* 
tibns  1490-1492,  an  order  of  probate  court 
vacating  a  decree  establishing  notice  to 
ereditors  held  not  res  judicata  of  the  issue 
that  the  value  of  the  estate  did  not  exceed 
ten  thousand  dollars,  precluding  the  court 
from  thereafter  re-establishing  such  notice 
on  an  application  for  distribution. — Wilson's 
Estate,  In  re,  147  Cal.  108,  81  Pae.  318. 

Fob  Authobitibs  Fboh  Otbbb  States  : 

Bee   30   Cent.   Dig.,   cols.  2332-2342, 
1302-1305. 


I  618.   Admfttlnr  Win  to  Frobfttft. 

{a]  Decree  admitting  will  to  probat^ 
not  reversed  by  the  appellate,  court,  is  final 
and  conclusive,  and  is  not  liable  to  be  va- 
cated or  questioned  by  any  other  conrt, 
either  incidentally  or  by  a  direct  proceeding 
for  the  purpose  of  impeaching  it. — State  t. 
McOlynn,  20  Cal.  233,  81  Am.  Dec.  118. 

[b]  If  a  probate  court  acquired  jurisdio- 
tion  of  probate  of  a  will,  by  presentation 
to  it  of  a  proper  petition  for  that  purpose, 
and  the  publication  of  notice  of  the  time 
of  proviug  the  will,  and  admitted  the  will 
to  probate,  that  determination  is  final,  except 
on  a  direct  proceeding  by  appeal,  and  cannot 
be  questioned  in  any  collateral  proceeding. 
Warfleld's  Will,  22  Cal.  51,  83  An.  Deo.  49 j 
Sogers  T.  King,  22  CaL  71. 


g  619.  — -  AUowuMM  Of  -  OUlms  Agalmt 

EsUte. 

{a]  A  mortgage  debt,  dne  by  the  estate  of 
a  deceased  person,  stands  In  the  same  pos- 
ition as  any  other  debt,  and  its  allowance  by 
the  executor  and  probate  judge  gives  to  the 
claim  all  the  virtues  and  properties  which  a 
judgment  against  executors  can  have  uuder 
our  system. — Falkner  y.  Folsom's  Exrs.,  6 
Cal.  412. 

[b]  By  our  probate  law  claims  against  an 
estate,  which  have  been  allowed  by  the  ad- 
miniatrator  and  the  "prob&te  judge,  have  the 
force  and  effect  of  judgments;  and  it  is  error 
in  the  probate  court  to  reject,  on  the  final 
settlement  of  the  administrator's  accounts, 
sums  paid  by  him  on  claims  so  allowed.— 
Deck's  Estate  v.  Gherke,  6  CaL  666. 

[c]  A  claim  against  an  estate  allowed  by 
the  administrator  and  probate  judge,  has  the 
force  of  a  judgment,  but  it  is  doubtfal 
whether  it  would  bind  a  creditor  who  is  not 
a^rty  to  it.— Hidden'*  Estate.  In  re,  23  CaL 

[d]  The  allowance  by  the  probate  court 
of  a  claim  against  the  estate  of  a  deceased 
person  does  not  constitute  it  a  debt  in 
judgment  in  a  general  sense. — ^Magraw  T. 
McGlynn,  26  Cal.  420. 

[e]  Where  a  joint  note  is  presented  to  the 
admiDistrator  of  a  deceased  maker,  its  allow- 
ance by  the  probate  judge,  as  a  claim  against 
decedent's  estate,  is  not  such  a  final  adju- 
dication as  will  release  the  co-obligor.— Looii 
T.  Triseony,  68  CaL  304. 

2  620.  — ~  Doom  of  Dtatenmtira. 

[a]  Decree  diatribaUi^g  estate  of  decedent 
to  trustee  is  res  adju'icata  as  to  title  of 
trustee  and  validity  of  trust. — Qoldtree  r. 
Allison,  119  CaL  345,  846,  51_Fm.  661. 

§  621.  Criminal  Froaacntiau. 

[a]  In  the  eivU  motion  upon  the  insuranes 
policy,  the  jndgmeat-roll  in  the  criminal 
prosecution  of  the  person  who  killed  the  is- 
■ured,  showing  that  he  had  been  eoavieted 
of  murder  and  sentenced  to  life  tmprisoa- 
ment,  but  which  contained  no  suggestions  si 
to  his  insanity,  is  not  admiBsible  in  evidesM 
on  the  part  of  the  insurance  company  for  tha 
purpose  of  showing  that  the  accused  could 
not  have  been  insane  at  the  time. — Harceaa 
V.  Traveleni'  Ins.  Co.,  101  CaL  838,  35  Pte, 
856,  36  Pae.  813. 

Fob  AnraoBiTiEs  Fboh  Otheb  Statbs: 

See   30   Cent.  Dig.,   cola.  2346-2849^  It 
1308,  1310; 

TV.  EJEN, 
NATURE  OF  LIEN.  |  V22. 

BE00RDIN6  AMD  DOOKSTINO   JUDOmilT.  I 

628. 

SnFPX<nBNOT  TO  OBEATX  LIBK  XH  WS- 
SBAU  I  SU. 
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 TBAHEICRIPT  OR  ABSTSACT,  I  S25. 

  TRAH8CBIFT  FB02C  nJSTIOB  COUBX,  I 

625^. 

OOMUENCEMEKT  07  LIEN,  |  S20. 

  BBCOBDINa  OB  DOOKETIMa  JUDGUEMT, 

I  527. 

PROPERTY  OB  niTERESTS  AFFECTED,  |  628. 

 PROPERTY  FRAUDOLENTLT  CONVEYED,  | 

529. 

PBIORITT  BETWEEN  JITDOUENT  AND  OTHBB 

LXBM8.  I  580. 
PRIORITY  BETWEEN  JtmOlCBBT  AND  DBED8 

OB  UOBTGAOEB,  i  881. 
FOSTPOKBHBNT  OF  LIEN,  |  583. 
DURATION     OP  LIEN— STATUTORY  PBOTl- 

eiONS,  I  688. 
  CONTINUANCE  BY  ISSUANCE  AND  LETT 

OF  EXECUTION,  f  684. 
  CONTINUANCE  BY  FILING  PETITION  TO 

SELL,  I  885. 
  CONTINUANCE  BT  MATTERS  PBETENT- 

XNG  KNFOBOEMBNT,  <  686. 
  EFFECT    OF    DEATH    OF  J17DGHZNT 

DEBTOB,  i  S8T. 
DI80HABGE  OB  BXTINGnzSHlCENT  OF  LIKH, 
-i  S8S. 

  EFFECT  OF  DmSIOH  OF  OOUNTBT,  | 

689. 

■ffMt  Of  «zplntloB  of  Jadgmwt  U*d  ea  oaonttoa 
Km.    8m  BxMBtlo^  i  S2. 

S  622.  Natnie  of  Lien. 

[a]  The  lien  of  a  judgment  Is  not  a  "eon* 
veyance"  within  the  meaning  of  the  Cal- 
iforala  registiT  act.— Wileozson  t.  Miller, 
49  Cal.  198. 

Fob  Authorities  Fbou  Othxb  States  : 

See  30  Cent.  Dig.,  «oIi.  2350,  2351,  1  1811. 


g  523.  Beeordlng  and  Docketing  JBdgmMit. 

[a]  Judgment  debtor  cannot  set  up  errors 
in  docketing  the  judgment  as  deatro^ng  its 
lien  when  the  property  ha«  been  sold  on  ez< 
ecution  under  the  judgment — Low  t.  Adami, 
6  CaL  277. 

Foe  AuTHOBrms  fboh  Othbb  Btatm: 

See  30  Coat  Dig.   2364-2380,  SI  132$. 
1327. 


I  624.    Snffldeney  to  Omto  Zden  In 

GenaraL 

[a]  Omission  bv  clerk  in  docketing  a 
Judgment  of  the  Christian  name  of  the  judg- 
ment debtor,  or  to  write  the  names  in 
phabetical  order,  does  not  prevent  the  judg- 
ment from  becoming  a  lien  on  the  real  es* 
tate  of  the  judgment  debtorw — Hibberd 
Smith,  50  Cal.  511. 

[b^  In  a  docket  entry  certain  flgnres  were 
placed  under  the  words  ''amount  of  judg* 
mentf"  and  other  figures  underneath  the 
first  were  preceded  by  the  word  "costs." 
The  last  two  figures  of  each  sum  were  divided 
from  tha  others  by  a  vertical  red  line,  the 


euetomary  dollar  mark  being  emitted.  Held, 
Oat  the  word*  "amount"  and  ''costs"  in- 
dicated a  money  judgment,  and  the  red  line 
the  division  of  the  eume  into  dollars  and 
cents,  and  that  the  judgment  was  sufficiently 
docketed  to  create  a  lien,  under  Code  of  CivU 
Procedure,  section  672,  providing  that,  if 
judgment  be  for  the  recovery  of  money,  the 
amount  must  be  stated  in  the  docket  under 
the  head  of  "judgment";  if  for  any  other 
relief,  its  general  eharaeter  mnst  be  stated. — 
Dyke  t.  Bank  of  Orange,  00  CaL  897,  27  Pae. 
804. 

S  626.   TranacrQ^  or  Abstract. 

[a]  The  filing  of  a  certified  copy  of  a  .lodg- 
ment with  a  county  recorder  creates  a  lien 
on  the  real  estate  of  the  debtor  in  that 
county  for  two  years  from  the  date  of  the 
filing,  although  a  similar  lien,  founded  on 
the  same  judgment,  had  attached  and  ex- 
pired by  lapse  of  time  in  another  county, 
previously. — ^Donner  t.  Palmer,  23  CaL  40. 

[b]  The  filing  of  an  abstract  of  a  judgment 
rendered  in  another  county  created  no  lien 
against  land,  where  the  debtor  had  previ- 
ously conveyed  it,  and  the  deed  had  been 
recorded. — Nicholdsoa  t.  Nesbitt  (CaL  App.), 
88P«e.  725. 

§  626V&.         Traiuer^  from  Jnitloe  Oomt. 

[a}  A  transcript  of  the  judgment  docket  of 
a  justice  of  the  peace,  filed  and  recorded  in  a 
county  recorder's  office,  does  not  constitute  a 
lien  upon  the  real  estate  of  the  judgment 
debtor.  In  order  to  make  such  a  lien,  a 
copy  of  the  judgment,  certified  bv  the  .jus- 
tice, should  be  filed  and  recorded  a*  above, 
Bagley  t.  Ward,  27  CaL  369. 

§  S20.  Oommencemait  of  Uen. 

[a]  Where  coats,  on  appeal  to  the  anTtrerae 
court,  are  not  entered  on  the  judgment 
docket  in  the  court  below,  tiiey  do  not  be- 
come a  lien  on  property  un.  i  the  levy  of  an 
execution. — Chapin  v.  Broder,  16  Cal.  403. 

Fob  AuTHORrms  raoH  Otheb  States: 

See  30  Cent.  Dig.,  cols.  2382-2394^  |  1329. 

S  627.    Beeordlng  or  Docketing  Judg- 

ment. 

[a]  A  judgment  beeomes-  a  lien  on  realty 
from  its  docketing. — Barroilhet  v.  Hath- 
away, 31  CaL  395,  89  Am.  Dec  193. 

[b]  Code  of  Civil  Procedure,  section  058, 
provides  that,  when  the  clerk  receives  a  re- 
mittitur he  shall  attach  it  to  the  judgment- 
roll,  and  enter  minute  of  the  judgment  of  the 
supreme  court  on  the  docket  against  the 
original  entry.  Section  1034  provides  that 
the  cost-bill  must  be  filed  within  thirty  days 
after  the  filing  of  the  remittitttr,  and  that 
thereafter  execution  may  issue  &a  upon  a 
judgment.  On  May  8,  1882,  judgment  waa 
rendered  in  the  enpreme  court  for  eotts 
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aeerning  tbere.  The  remittitoT  was  filed  In 
the  court  below  May  9,  1882.  The  ooit-biU 
was  filed  May  10,  1 882.  Execution  was 
isaned  May  10,  1887.  Held,  that  the  statute 
limiting  the  duration  of  judgments  to  Ave 
years  began  to  run  from  the  time  of  making 
the  entry  in  the  docket.  There  was  there- 
fore no  authority  for  issuing  the  execution, 
and  the  court  did  not  err  in  recalling  it, — 
McManu  t.  Superior  Coort,  74  CaL  106,  15 
Pac  448. 

S  628.  Piupaity  or  Dit«rMt>  Affected. 

[a]  Whether  a  leasehold  estate  for  a  tcm 
of  years  is  property  in  such  sense  that  a 
judgment  docketed  becomes  a  lien  tliflreon, 
query  f—McDermott      Burke,  16  Cal.  580. 

[b]  Upon  the  death  of  a  testator,  the  in- 
terest in  his  estate  devised  to  his  widow 
vested  in  her  immediately,  subject  only  to 
the  right  of  administration;  and  upon  the 
docketing  of  a  judgment  rendered  against 
her  pending  the  administration,  it  became 
a  lien  upon  her  interest  in  the  real  estate 
devised  to  her,  which  continued  for  five  years. 
Martinovich  t.  Marsieano,  137  Cal.  354,  70 
Pac  459. 

[e]  A  leasehold  estate  for  a  term  of  years 
is  personal  property  at  common  law.  The 
common-law  rule  has  not  been  changed  in 
this  state,  and  an  estate  for  years  is  not 
subject  to  the  lien  of  a  judgment  upon  real 
property,  and  no  lien  can  be  acquired  there- 
upon under  a  judgment  until  levy  of  ex- 
ecution, or,  if  there  is  no  levj-,  a  sale  under 
execution  takes  effect  from  its  date,  or  at 
all  events,  not  prior  to  the  notice  of  sale. — 
Sunimerville  t.  Stockton  Milling  Co.,  142 
CaL  S29,  76  Pac.  243. 

[d]  Code  of  Civil  Procedure,  section  700, 
providing  that  on  a  sale  of  real  property  on 
execution  the  purchaser  is  substituted  to  the 
right  of  the  judgment  debtor,  and,  when  the 
estate  is  less  than  a  leasehold  of  two  years' 
unexpired  term,  the  sale  is  absolute,  but 
otherwise  subject  to  redemption,  is  not  a 
legislative  construction  of  the  phrase  "real 
property,"  so  as  to  fix  the  meaning  of 
the  same  as  used  in  section  671,  providing 
for  judgment  liens  on  real  property,  but 
merely  states  the  effect  of  a  sale  of  any  in- 
terest in  real  property,  whether  a  freehold  or 
chattel  real,  and  declares  in  what  cases  it  ia 
subject  to  redemption. — Summerville  v. 
Stockton  MUUng  Co.,  142  CaL  629,  76  Pae. 
243. 

ToB  AuTHcsinsa  noM  Othib  States: 

See   30   Cent,   Dig.,  eols.  2395-242S,  §$ 
1338-1352. 

I  629.   pn^erty  Fraudulently  Otmreyed. 

[a]  A  judgment  is  a  lien  upon  property 
conveyed  in  fraud  of  creditors. — Smith 
Morse,  2  Cal.  524. 

[b]  A  judgment  duly  docketed  is  a  lien  on 
real  estate  previously  conveyed  by  the  judg- 


ment  debtor  in  fraud  of  creditors,  dnes  the 
eonveyanee  is  void,  under  the  code.— First 
Nat.  Bank  Maxwell,  123  CaL  860,  69  Asl 
St.  Bep.  64,  S5  Pac  980. 

Fob  Authobitibb  Fbom  Othb  States: 

17  L.  B.  A.  345,  note.    See,  also,  30  Csit 
Dig.,  cols..  2422,  2423,  }  1350. 

S  630.  Priori^    Between   Jfidgment  ut 
Other  Zdens. 

[a]  A  lien  was  acquired  on  real  estate  ia 
the  hands  of  an  heir  by  the  docketing  of  a 
judgment  against  her,  after  which  certain 
interests  were  acquired  under  contracts  of 
purchase.  Held,  that  the  subordinate  chs^ 
acter  of  these  interests  was  not  aflleeted  by 
a  decree  of  distribution  of  the  ancestor's  es- 
tate by  which  the  property  was  set  off  to 
one  who  was  both  the  grantee  and  heir  of 
the  judgment  debtor. — Hibemia  Savings 
etc  Soc  V.  London  ft  Lancashire  Fixe  Ini. 
Co.,  188  OaL  257,  71  Pac  334. 

Jot  Adthoritdeb  Prom  Other  States: 

See   30   Cent.   Dig.,  cols.  2433-2441,  H 
1358-1362. 

8  531.  Priority    Between    Jndgmoit  and 
Deeds  or  Mortgages. 

[a]  Where  a  deed  has  two  acknowledg- 
ments, one  of  which  is  good,  and  the  other 
defective,  and  only  the  defective  one  ii  re- 
corded, subsequent  judgment  creditors  of  the 
vendor  cannot  take  advantage  of  the  defeet 
in  the  record,  as  the  registry  act  was  not  in- 
tended to  protect  them.— PiaJey  t.  Hugpn^ 
15  CaL  127. 

[b]  Where,  in  foreclosure,  it  appeared  from 
a  defendant's  evidence  that  hU  claim  of  ift- 
terest  in  the  premises  was  based  on  t 
judgment  in  attachment  a^inst  the  mort- 
gagor, which  had  been  instituted  after  m 
mortgagor  had  conveyed  the  land  to  a  eo- 
defendant,  such  evidence  was  properly  ex- 
cluded as  immaterial.— Dayton  t.  McAllister, 
129  Cal.  192,  61  Pac  913. 

[c]  A  deed  executed  before  a  judgment  i> 
recovered  against  the  grantor,  but  whieh  is 
not  recorded  until  after  the  judgment  n 
docketed,  is  good,  as  aKainst  a  sheriff's  »>3t 
made  on  the  judgment,  if  recorded  before  the 
record  of  the  sheriff's  deed.— WUcoxsoa  v. 
Miller,  49  CaL  194. 

rd]  Where  a  judgment  debtor  executes  t 
deed  of  his  real  estate  before  the  judgment 
against  him  is  docketed,  and  the  deed  is  oot 
delivered  untU  after  the  judgment  is  docket- 
ed, the  lien  of  the  judgment  attaches  to  tlie 
same.— Hibberd  t.  Smith,  60  CaL  511. 

[e]  A  deed  named  a  consideration,  brt 
none  was  paid.  The  grantor  delivered  tkt 
deed  to  the  justice  who  took  the  acknowledr 
ment,  but  the  grantee  knew  nothing  of  the 
deed  or  of  the  delivery  until  some  time  after 
ward,  when  he  assented  to  it.  In  the  mis- 
time a  judgment  against  the  grantor  whtet, 
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but  for  tli«  deed,  would  faave  constituted  a 
lien  on  the  land,  was  obtainfd.  Held,  that 
it  eonstitnted  a  lien. — Hibberd  t.  Smith,  67 
CaL  547,  50  Am.  St.  Bep.  726,  4  Pm.  473,  8 
Pae.  46. 

[f]  S.  reeoTOTod  a  judgment  against  B. 
before  a  justice  of  the  peace,  August  5,  1875, 
which,  on  appeal,  waa  affinned  in  the  county 
court,  April  10,  1877.  On  June  18,  1875,  B. 
for  a  valuable  consideration  conveyed  his 
land  to  C.  by  deed,  duly  recorded  on  the 
same  day.  Held,  that  C.  thus  acquired  the 
title  of  B.  before  any  lien  was  created  in 
favor  of  S.  by  virtue  of  the  docket  of  his 
judffment  or  otherwise. — Schwart*  T.  Cowell, 
71  Cal.  306,  12  Pac.  252,  253. 

[g]  Where  the  maker  of  a  note  transfers 
land  as  security  to  a  surety  an  the  note,  and 
then  sells  it  to  a  third  person,  who.  in 
consideration  therefor,  pays  the  note,  a  deed 
of  the  land  executed  thereafter  to  such  third 
person  by  the  surety,  on  an  order  given  by 
the  maker  of  the  note  at  the  time  of  such 

*  payment,  relates  back  to  the  time  of  the  pay- 
ment, and  takes  precedence  over  a  judgment 
rendered  in  the  meantime  against  the  maker 
of  the  note. — Grigsby  T.  Schwars,  S2  Cal. 
£78,  22  Pae.  104L 

PoB  Authoritiss  Prou  Othir  States: 

38  L.  B.  A.  243,  note.    See,  also,  30  Cent 
Ug.,  eol&  2442-2490,  »  1863-1371. 

§  532.  Poitponement  of  Iiien. 

[a}  A  stay  of  proceedings  by  order  of  court, 
pending  motion  for  new  trial,  or  by  appeal 
with  stay  bond,  merely  suspends  the  running 
of  the  statutory  time  during  which  a  judg- 
ment is  a  lien  on  real  estate;  but  it  does 
not  postpone  its  beginning  until  after  the 
stay  has  ceased.— Barroilhet  T.  Hathaway,  81 
CaL  395,  89  Am.  Dee.  193. 

[b]  If  a  judgment  has  the  first  lien  on  real 
estate,  and  mechanics'  liens  have  the  second 
lien,  and  other  judgments  the  third  lien,  in 
point  of  time,  and  an  execution  issued  on 
the  firat  judgment  is  levied  on  sufiicieot 
personal  property  to  satisfy  it,  and  execn- 
tions  on  the  other  judgments  are  then  levied 
on  tb*  same,  and  the  attorney  for  the  plain- 
tiff in  tha  flrat  judgment  eonsents  that  the 
proceeds  of  sale  be  applied  to  the  other  judg- 
ments, the  first  judgment  will  be  deemed 
satisfied  as  against  the  mechanics'  liens. 
The  fact  that  the  application  to  the  junior 
judgment  was  by  consent  might  prevent  the 
application  of  the  general  rule  that  a  suffi- 
cient levy  is  a  satisfaction  of  the  judgment,  as 
against  the  iudgment  debtor,  but  does  not 
have  that  effect  against  other  ereditors. — 
Barber  t.  Beynoldi,  44  CaL  S19< 

Vw  Atithobitibs  Froh  Other  Statu; 

See  80  Cent  Dig.,  eoli.  2460-2470,  || 
1872-1877, 

I  683.  DnntlMi  Of  Uen^-SUtatorr  Pxo- 

TlslonB. 

[a]  Statutes  of  1866,  page  704,  reviTii^ 
a  former  a«t,  which  granted  the  right  to 


have  executions  issued  on  all  judgments, 
other  than  for  the  recovery  of  money,  more 
than  five  years  after  the  entry  of  the  judg- 
ment, is  not  retrospective  in  its  operation, 
and  applies  only  to  judgments  thereafter  to 
be  rendered. — ^Mann  t.  HcAtee,  87  CaL  IL 

Pen  AcTBOBinBs  noH  Other  States; 

68  li.  B.  A.  702,  note.   See,  also,  30  Cent. 
Dig.,  eols.  2483-2510,  §§  1388-1407. 

{  884.  —  OoDtiniisiieo  I17  Issnanee  and 
Levy  of  Execution. 

[a]  The  issuing  and  levy  of  an  execution 
before  the  lien  of  the  judgment  upon  which 
the  execution  issued  expires  will  not  operate 
to  prolong  the  lien  of  the  judgment  beyond 
the  time  limited  in  section  204  of  the  code. 
Isaac  T.  Swift,  10  CaL  71,  70  Am.  Dec.  608. 

g  638.   OontinTuuiea  by  Filing  Petltloii 

to  SelL 

[a]  Where  the  statute  of  limitations  of  two 
years  had  not  expired  when  the  petition  was 
filed  by  the  judgment  Henholder  to  sell  the 
real  property  which  was  the  subject  of  the 
lien,  the  filing  of  the  petition  had  the  effect 
to  arrest  the  further  operation  of  the  statute. 
WUey,  Estate  of,  13S  CaL  301,  71  Pae.  441. 

S  636.    Oontinnance        Matters  Pn- 

venting  Enforcement 

[a]  Appeal  from  judgment  suspends  lien, 
which  is  merely  an  incident;  and  the  statu- 
tory limitation  of  the  lien  begins  to  run  only 
from  the  date  of  the  remittitur  from  the 
appellate  conrt. — Dewey  t.  Latson,  6  Cal.  130. 

[b]  If  appeal  undertaking  be  insufficient  in 
amount  to  stay  proceedings,  the  lien  of  the 
judgment  is  not  extended  by  the  appeal  be- 
yond two  years  from  the  time  of  its  docket- 
ing; and  this,  where  the  undertaking  was  ex- 
eented  to,  there  being  no  effort  to  enforce  the 
judgment  pending  the  appeal. — Chapin  t. 
Broder,  16  CaL  403. 

[c]  When  undertaking  on  appeal  has  been 
given,  sufficient  to  stay  all  proceedings  upon 
the  judgment  in  the  conrt  below  pending  the 
appeal,  a  judgment  lien  continues  two  years 
after  the  date  of  the  remittitur  from  the 
supreme  eourt-rEnglnnd  t.  Lewie,  25  Cal. 
337. 

S  837.   Effect  of  Death  of  Judgment 

Debtor. 

Ta]  The  lien  of  a  judgment  docketed  against 
tbe  judgment  debtor  during  his  lifetime  is 
not  released  or  affected  by  his  death  pend- 
ing the  time  limited  by  the  Btatnte  for  tha 
eontinnanee  of  such  Hen. — Morton  Adams, 
124  CaL  229,  71  Am.  St  Bep.  63,  66  Pae. 
1038. 

[b]  The  levying  of  an  exeention  .1*  not 
eseential  to  the  existence  «r  eontinnanee  of 
the  judgment  lien,  whieh  eontinnas  for  two 
years,  whether  or  met  axeetttioK  has  been 
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tak«n  out.  After  the  death  of  the  judgment 
debtor  no  execution  eould  inne. — Wiley,  Es- 
tate of,  138  Cal.  801,  71  Pac.  441. 

[c]  Code  of  CiTil  Procedure,  section  674, 
declares  that  the  transcript  of  the  orignial 
docket  of  any  judgment  may  be  fih  d  with 
the  recorder,  and  that  from  such  filing  the 
judgment  becomes  a  lien  en  all  real  property 
of  the  judgment  debtor.  A  transcript  was 
filed  and  a  lien  obtained  under  this  section, 
and,  before  execution  issued,  the  judgment 
debtor  died.  Section  1S05  provides  that, 
when  any  judgment  has  been  rendered  for 
or  against  a  decedent  in  bis  lifetime,  no 
execution  shall  issue  after  his  death,  but  that 
the  judgment  muat  be  presented  like  any 
other  claim.  Held,  that  the  death  of  the 
judgment  debtor  did  not  destroy  the  lien 
obtained  under  section  674. — Wiley's  Estate 
In  re,  13S  Cal.  301,  71  Pac.  441. 

I  538.  DiBcbarge  or  Extingnlilimant  of  Lien. 

[a]  The  presentation  of  a  claim  against 
the  estate  for  the  amount  of  the  judgment, 
and  the  recovery  of  another  judgment  upon 
the  rejected  claim  does  not  merge  the  original 
judgment,  nor  destroy  its  lien,  especially 
where  the  lien  ia  expressly  reserved  in  the 
claim  presented.— Wiley,  Estate  of,  188  Cal. 
301,  71  Pac.  441. 

[b]  Before  judgment  is  enforced  against 
the  property  of  one  only  secondarily  liable 
thereon,  it  will  be  credited  with  the  value 
of  property  of  the  judgment  debtor,  released 
from  levy  by  the  judgment  creditor,  and  then 
sold  by  the  judgment  debtor,  unless  it  be 
shown  that  it  was  exempt. — Mayberry  t. 
Whittier,  144  OaL  322,  78  Pac.  16. 

Fob  AuTHoarnss  noM  Othkb  States: 

See  30  Cent  Dig.,   cols.   2512-2535,  SI 
1410-1427. 

g  639.  — EffBct  of  Dlflston  of  Ooimty. 

[a]  Where  a  judgment  lien  attaches  upon 
lands  in  a  certain  county,  and  afterward  a 
new  county  is  set  off,  within  which  these 
lands  fail,  the  lien  does  not  cease  to  exist  by 
reason  of  such  new  organization,  but  holds, 
during  the  full  period  allowed  by  statute, 
without  any  further  record.— People 
Hovious,  17  CaL  471. 

[b]  The  act  of  April,  1856,  creating  San 
Mateo  county  out  of  a  portion  of  the  terri- 
tory of  San  Francisco,  did  not  destroy  or 
affect  judgment  liens  then  existing;  but  such 
liens  continued  upon  the  land  of  the  judg- 
ment debtor,  not  exempt  from  execution,  until 
the  expiration  of  the  statutory  period,  with- 
out recording  the  judgment  in  the  county  of 
San  Mateo  where  the  land^  lie.  And  record- 
ing the  judgment  in  this  latter  county,  after 
the  lien  was  exhausted  by  the  expiration  of 
the  two  years  from  the  time  of  Its  docket- 
ing in  the  superior  court,  will  not  revive 
^e  UeiL-^People  t.  Hovious,  17  CaL  471. 


XVI.   JUDGMENTS  IN  BEM. 
S  640.  Ooacluslvenoes. 

[a]  In  actions  in  rem,  where  a  court  has 
jurisdiction  of  the  thing  seized,  the  judg- 
ments in  rem  of  other  courts,  properly  ao- 
thentieated  and  filed  with  It,  must  be  re- 
garded as  complete  adjudications  of  the 
Bubject  matter  of  litigation  which  they  dis- 
close, and  to  entitle  the  judgment  creditors 
to  distribution  of  the  fund  arising  from  the 
sale  of  the  thing  seized,  according  to  their 
respective  merits. — ^Averill  t.  The  brtford, 
2  Cal.  308. 

[b]  The  judgment-roll  of  a  proceeding  in 
rem  in  a  United  States  district  court,  show- 
ing the  condemnation  and  forfeiture  of  per- 
sonal property  for  the  use  thereof  in  viola- 
tion of  the  internal  revenue  laws,  ia  con- 
clusive evidence  of  loss  of  title  thereto  by 
tbe  owner,  although  he  was  not  a  party  to 
the  suit,  and  judgment  was  rendered  by  de- 
fault.—Kriess  V.  Faron,  118  CaL  142,  50  Par. 
888.  • 

'  [e]  Judgment  in  rem  procured  by  default 
is  conclusive  against  owner  of  goods  seized. 
Eriess  V.  Faron,  118  CaL  146,  5C  Pac  3!i8. 

[d]  A  proceeding  to  secure  a  decree  of  dis- 
tribution being  one  in  rem,  the  decree  there- 
in is  binding  on  one  who  did  not  appear, 
though  he  had  constructive  notice  only  under 
tbe  statute.— Molcahey  v.  Dow,  131  CaL  73, 
68  Fae.  158. 

I  641.  BCtrgar  and  Bar  of  Oaue  of  Actlfn. 

[a]  A  recovery  by  the  owner  of  an  insured 
vessel  lost  while  being  towed  out  to  sea  will 
bar  another  action  for  tbe  same  cause,  and 
therefore  the  defendant  cannot  raise  tbe  ob- 
jection that  the  action  is  not  brought  by  the 
real  party  in  interest. — White  v.  Steam  Tag 
Mary  Ann,  6  CaL  462,  65  Am  Dec  523. 

XVIL   FOBEION  JUDCUCENT8. 

FEDERAL  CONSTITUTION- FULL  FAITH  ASD 

.    CREDIT  CLAUSE,  |  642. 
ADJUDICATIONS      OPERATITB     IK  OTHEB 

STATES,  I  648. 
WANT  OP  JURISDICTION  AND  OOLLATEBAL 

ATTACK,  t  644. 
CONCLUSIVENESS,  |  545. 

MERGER  AND  BAB  OF  OAUBES  OF  AOnON. 
f  546. 

JUDGMENT    OF    INFEBIOB  OOUBT— PBOBATE 

COURT,  i  647. 

  JUSTICE  OOORT,  |  648. 

EFFECT  OF  FEDBKAL  JUDGICENTS  IN  STATK 

C0DBT8,  I  549. 
JUDGUENTS  OF  OOUBTB  OF  FOBBION  OOUII- 

TRIES.  I  550. 

lateiMk  en  fonlfn  Jadsment.         laterwt,  i  23. 
AotioBs  oa  forsigB  JodgMBts.   lee  post,  |  5M  ii 
■•«. 

§  642.  Fedenl  OonsUtntlon^^FiiIl  FftUb  ml 
Credit  Clause. 

[a]  Constitntion  of  the  United  States, 
srticia  4,  section  1,  -proTidea  that  full  faith 
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uid  credit  Blall  be  gtven  is  eaeb  state  to 

the  jodicial  proceedings  in  every  other  state. 
Code  of  dyil  Procedure,  section  1913,  provides 
that,  with  certain  exceptiona,  the  effect  of  the 
judicial  record  of  a  sister  state  is  the  same  in 
California  as  in  the  state  where  it  was  made. 
Section  190S  makes  a  judgment  on  due  notice 
conclusive  between  the  parties  and  their 
sneeeisora.  Section  1916  provides  for  an  im- 
peachment of  a  judicial  reeord  for  fraud, 
collusion,  or  lack  of  jnrisdietion.  Held,  that 
a  defendant,  when  served  in  California  upon 
a  judgment  rendered  in  a  justice  court  in 
a  sister  state,  cannot  interpose  a  defense 
going  to  the  merits  of  the  action  in  the  sister 
state.— Banister  v.  Campbell,  138  Cal.  455,  71 
Pac.  504,  703. 

[b]  Under  the  provision  -of  the  constitution 
of  the  United  States  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  judicial 
proceedings  of  every  other  state,  and  Code  of 
Civil  Procedure,  section  1963,  subdivision  16, 
including  among  disputable  presumptions  a 
presumption  that  a  court  or  judge,  acting  as 
such,  whether  in  this  or  any  other  state,  wa« 
acting  in  the  lawful  exere&M  of  his  jurisdic- 
tion, all  presumptions,  in  an  action  in  this 
state,  are  that  a  court  of  general  jurisdiction 
in  aliother  state  had  jurisdiction  of  an  action 
before  it,  and  the  effect  of  a  recital  in  the 
judgment  entered  in  that  action  that  sum- 
mons was  served  by  publication  in  a  speci- 
fied manner,  as  provided  in  the  statutes  of 
that  state,  is  that  the  summons  was  properly 
published.— McHatton  ▼.  BhodeaL  143  Ciui. 
275,  76  Pae.  1036. 

§  643.   AdJndlcatioiu   OperatlTe   In  Other 
States. 

{a]  In  an  action  on  a  judgment  obtained 
in  another  state,  where  defendant  had  an 
opportunity  in  the  original  action  to  defend 
before  judgment  was  obtained,  and  was  not 
prevented  from  so  doing  by  fraud,  he  is 
bound  by  the  judgment.— Weir  T.  Vail,  65 
Cal.  466,  4  Pac.  422. 

[b]  In  an  action  on  a  judgment  rendered  in 

Texas  foreclosing  a  mortgage,  it  appeared 
that  a  grantee  of  the  mortgagor,  by  deed 
subsequent  to  the  mortgage,  was  not  before 
the  court  as  a  party  defendant.  Held,  that 
under  Code  of  Civil  Procedure,  section  1963, 
flubdivision  16,  providing  that  a  eonrt  acting 
as  such  is  presumed  to  aet  in  the  lawful  ex- 
ercise of  its  jurisdiction,  such  judgment  must 
be  assumed  to  be  valid.— Cummings  v. 
O'Brien,  122  Cal.  204,  54  Pac.  742. 

Fob  Authobitikb  raou  Otheb  States: 

Foreign  judgments,  authentication  and  ef- 
fect of:  82  Am.  Dec.  411,  note.  See, 
also.  30  Cent.  Vig.,  eols.  2544-2608,  SS 
1445-1487. 


8  644.   Want  of  JurisdlctlMt  and  CoUatml 
Attack. 

[a]  Judgment  in  another  sitate,  mthout  per- 
.  aonal  service,  is  no  bar, — ^Kane  t.  Cook,  8 
Cai;  449.    "•  ■ 


fb]  In  an  action  en  a  judgment  rendered  li 
another  state,  such  judgment  may  be  im- 
peached by  showing  by  extrinsic  evidence 
that  no  summons  had  been  served  therein. 
Greenzweig  t.  Strelinger^  103  OaL  278,  87 
Pac.  398. 

[cl  Under  Code  of  Civil  Prjeedure,  sections 
1915,  1016,  held  that  the  judgment  of  an- 
other state  might  be  collaterally  attacked  on 
the  ground  that  the  court  was  without  juris- 
diction, such  procedure  not  being  violative  of 
state  comity  or  Constitution  of  the  United 
States,  article  4,  section  1. — Cnlp,  In  re  (CaL 
App.),  83  Pac.  89. 

Fob  Authorities  fboh  Othkb  St&tss: 

See  30  Cent.   Dig.,   eols.   2565-2598,  8S 

1458-1481. 

I  646.  OonclnslTeneaL 

[a]  Judgment  bf  a  court  of  a  sister  state 
having  jurisdiction  is  conclusive. — Lewis 
Adams,  70  Cal.  408,  69  Am.  Bep.  423,  11 
Pac.  833,  837. 

Fob  AuTHORims  rsou  Othik  utates: 

Judgments  of  one  of  our  sister  states, 
effect  of  in  other  states:  26  Am.  Bep. 
27,  note;  20  L.  B.  A.  668,  32  L.  B.  A. 
836,  notes.  See,  also,  30  Cent  Dig., 
eols.  2622,  2623,  S  1496. 

g  646.   Merger  and  Bar  of  Causes  of  Action. 

[a]  In  a  suit  upon  a  Maryland  judgment, 
defendant  set  up  in  his  answer  a  counterclaim 
for  money  received  for  his  use  by  plaintiff. 
It  appeared  that  the  former  action  was  in 
assumpsit,  and  the  plea  the  general  issue, 
and  that  in  Maryland  the  common-law  rules 
of  pleading  prevailed.  The  court  below  found 
that  all  the  matters  of  account  set  up  in  the 
answer  were  litigated  by  the  parties.  Held, 
that  the  Maryland  court,  being  a  court  of  gen- 
eral jurisdiction,  would  bo  presumed  to  have 
passed  upon  the  matter  involved  in  defend- 
ant's counterclaim  in  the  suit  at  bar. — Mer- 
edith V.  Santa  Clara  Min.  Assn.,  56  Cal.  178. 

S  647.   Jndgment  of  Inferior  Court— Probata 
Court. 

[a]  A  judgment  of  a  court  of  another  state 
in  ancillary  administration  proceedings,  dis- 
tributing the  proceeds  of  property  in  that 
state,  is  of  no  binding  force  as  a  general 
judicial  construction  of  the  'will  to  be  applied 
and  enforced  in  this  state  in  the  administra- 
tion of  assets  withia  the  jurisdiction  of  its 
courts. — Campbell's  Estate^  In  re  (Cal.  Sup.), 
87  Pae.  573;  Campbell  v.  Campbell  (Cal. 
Sup.),  87  Pac.  573. 

Fob  Authobitibb  vboh  Othu  States: 

See   30   Cent.  Dig.,  cols.  2557,  2558,  1 

1452. 

I  548.    JoBtica  Court 

[a^  In  an  action  on  a  judgment  rendered 
in  a  justice's  eonrt  of  another  "state,  the  judg- 
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ment  U  eoneluslTe  against  all  defenses  which 
might  have  been  urged  in  the  justice's  court; 
and  a  defense  cannot  be  allowed  that  the 
notes  sued  upon  in  the  justice's  court  had 
been  paid  before  the  judgment  was  rendered. 
Banister  v.  Campbell.  138  CaL  4S5,  70  Pac. 
6M,  703. 

I  649.  Effect  of  Fedonl  JUdgnuntB  In  State 

Courts. 

[a]  In  a  large  elase  of  eases  the  jarisdiction 
of  the  federal  and  state  judiciary  is  concur' 
rent,  and  in  all  such  oases  the  judgment  of 
the  higher  courts  of  the  system  first  acquir- 
ing jurisdiction  is  final  and  conclusive.  -  (Per 
Terry,  C.  J.).— Ferris  v.  Coover,  11  Cal.  175. 

[b]  State  courts  cannot  attack  or  collateral- 
ly review  decisions  of  the  United  States 
courts  made  in  matters  of  which  they  have 
the  acknowledged  jurisdletion. — Semple  T. 
Hagar,  87  Cal.  163.  • 

Fob  Jarmoarraa  noH  Orau  Statbi: 

See  30  Cent.  Dig.,  cols.  2659-2669,  |S 
1510-1514. 

§  660.  Judgments   of   Oourts  of  Foreign 
Countries. 

[a]  A  judgment  rendered  in  a  foreign 
country,  without  a  statement  of  the  cause  of 
action  in  some  form  recognized  by  law,  is 
of  no  value,  and  will  not  be  recognized  be- 
yond the  jurisdiction  of  the  court  which 
rendered  itr— Toung  Bosenbanm,  89  Cal. 
646. 

[b]  Where  a  divorce  bad  been  granted  in 
Hawaii,  in  a  subsequent  action  involving 
the  conclusiveness  of  the  judgment,  a  con- 
tention that  it  was  not  final,  because  excep- 
tions taken  by  defendant  therein  bad  not 
been  disposed  of  as  required  by  a  Hawaiian 
statute,  was  not  well  taken,  the  supreme  court 
of  Hawaii  having  held  that  the  judgment  had 
become  absolute,  and  there  being  no  express 
finding  on  the  subject  in  the  court  below. 
McGrew  v.  Mutual  Life  las  Co.  of  New  York, 
132  CaL  85,  84  Am.  St.  Bep  20-n,  64  Pao.  103. 

Fob  AiTTHOBiTiES  nou  Otrib  States: 

foreign  judgments,  authentication  and 
effect  of:  82  Am.  Dec.  411,  note.  See, 
also,  30  Cent.  Dig.  cols.  2671-2685,  IS 
1616-1525. 


XVIII.  ASSIOimSXIT. 

ASSIGNABILITT,  |  661. 

REQUISITES— WRITIMO  AND  SEAL,  |  6St. 

  CONSIDERATION,  i  SS8. 

OPERATION  AND  EFFECT,  |  554. 
PRIORITIES.  I  555. 

BIGHTS    AND    LIABILITIES    OP  PABTIEft— 

RONA  FIDE  ASSIGNEES,  |  550. 
 NOTICE,  I  557. 

  RIGHTS    AND    LLABILZTZB8    OP  TBIB3> 

PERSONS,  I  655. 


  RIGHTS   AND   LIABILITIES  OF  SCBST 

QUENT  ASSIGNEES.  |  659. 

OeaolBslTeasss  of  Jodcsuat  as  to  asslgBia  ud  ■■■ 
sIffBM.   Sm  yost,  I  478. 

I  661.  Aasignabaity, 

[a]  Judgment  is  property  which  may  bi 

Eurchased  like  any  other  property. — ^Wririit  t. 
evy,  12  Cal.  257. 

[b]  In  an  aetion  for  malielons  prosaestioB, 
where  plaintiff,  after  a  verdict  in  his  faror, 
but  before  judgment,  assigned  his  claim  to  % 
third  person,  a  payment  of  the  amount  of 
the  judgment  to  the  sheriff  on  garnishment 
proceedings  against  the  original  plaintiff  mt 
a  satisfaction  of  the  judgment,  as  a  caaM 
of  action  for  malicious  prosecution  is  not 
assignable. — ^Lawrenee  t.  Martin,  22  CaL  173. 

[e]  Under  Civil  Code,  section  1044,  prond- 
ing  that  property  of  any  kind,  except  I 
possibility  not  coupled  with  an  interest,  mar 
be  transferred,  a  judgment  may  be  assigned. 
Curtin  v.  Kowalsky,  145  CaL  431,  78  Fae. 
962. 

Fob  AuTHOBiTns  nou  Othbb  Statks: 
See  30  Cent.  Dig.,  coL  2686,  9  1526. 


§  652.  IteqDisltes— Writing  and  SeaL 

[a]  Assignment  of  a  judgment  is  not  n- 
quired  to  be  under  seaL — Mitehell  v.  Hoekett, 
25  CaL  538,  85  Am.  Dee.  151. 

[b]  H.  telegraphed  to  O.,  who  held  a  jndg- 
ment  against  another,  as  follows:  "Far 
(200  cash,  will  you  assign  your  claim)" 
G.  replied:  "Will  assign  claim  for  $200  cub. 
Send  by  draft  on  any  New  York  bank  "— 
to  which  H.  replied:  "All  right.  Sign  psptn 
mailed  to  you,  and  return."  A  draft  for  the 
amount  on  a  New  York  bank  was  forwaidt<l 
to  6.  by  mail.  Held,  that  there  was  a  valid 
assignment  of  the  judgment,  under  Civil  Cod*, 
section  1052,  declaring  that  "a  transfer  nif 
be  made  without  a  writing  in  every  ease  ii 
which  a  writing  is  not  expressly  required  bv 
statute";  there  being  no  provision  reqnir- 
ing  the  assignment  of  judgments  to  he  ii 
writing  for  the  purpose  of  passing  titb. 
Smith  V.  Feck,  128  CaL  527,  61  Fae.  77. 

Fob  Ajmumrma  Fboh  Otbbb  Btatbs: 

See  30  Cent  Dig.,  eols.  S690-3693,  H 
1683-1635. 


§  653.   Oonslderatloik. 

[a]  Under  Civil  Code,  sections  1039,  1041^ 
1083,  1084,  defining  a  transfer,  and  proTidiij 
that  a  consideration  is  not  necessary  to  iti 
validity,  and  that  it  vests  in  the  transfere* 
all  the  actual  title  which  the  transferrer  ibtt 
has  to  the  thing  transferred  and  its  incident^ 
an  assignment  of  a  judgment  vests  is  tt» 
assignee  all  the  assignor's  titl^  r^srdlM 
uf  whether  any  consideration  is  paid  for  t^ 
assignmeat  or  not;  and  the  assignor  haaMt^ 
ing  wliich  he  can  Bnbseqnently  assign,  siM 
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tlwre  be  left  m  him  Bome  eqnitahle  interest 
by  reason  of  a  tmst  existing  in  his  favor. 
Curtis  T.  Kowalsky,  14S  Cal  431,  78  Pa& 
S68> 

§  664.   Operation  and  fiffect. 

[a]  Where  A.  received  an  aasignment  of  stock 
in  a  eorporation,  and  the  stock  was  subse- 
qtiently  attached  under  a  judgment  against 
the  vendor,  and  afterward  the  stock  was 
regularly  tran^erred  to  A.,  who  then  obtained 
an  assignment  of  the  judgment  under  whieh 
the  stock  was  attached,  the  assignment  of  the 
judgment  at  once  merged  the .  lien  in  the 
higher  right,  and  A„  as  regarded  third 
parties,  became  the  absolute  owner  of  the 
stock.— Stront  t.  Natoma  Water  etc,  Co.,  9 
Cal.  78. 

[b]  Where  a  ward  assigned  a  judgment 
against  her  guardian  to  plaintifF,  such  assign- 
ment operated  as  an  equitable  assignment 
of  the  guardian's  bond. — ^Heisen  v.  Smitli,  138 
Cal.  216,  71  Pae.  180. 

Ton  AVTHOBITIES  PHOU  OTHER  STATES: 

See  30  Cent.  Dig.,  cols.  2698,  2609,  {  1541. 

S  555.  Priorities. 

[a]  Assignee  of  a  jnd^ent  takes  no  title 
if  his  assignor  bad  previously  assigned  It  to 
another  party,  whether  he  had  notice  of  such 

Erevious  assignment  or  not. — Mitchell  T. 
[ockett,  25  Cal.  538,  85  Am.  Bee.  151. 

[b]  It  is  not  necessary  for  the  assignee  of  a 
judgment  to  file  an  assignment  or  give  notice 
of  it  to  other  persons  who  may  be  about  to 
take  a  second  assignment,  and  subsequent  as- 
signees, although  bona  fiie  purchasers  for 
value,  acquire  no  title  as  against  the  origi- 
nal assignee. — Curtin  t.  Kowalskv,  145  Cu. 
431,  78  Pae.  962. 

I  656.  Bights  and  LlabUlties  of  Paxtle»— 
Bona  Fide  Assignees. 

[a]  Where  in  an  action  two  judgments  were 
rendered,  one  for  the  plaintiff's  claim,  and 
another  for  a  defendant  upon  a  setoff,  an  as- 
signee of  plaintifE's  judgment  for  a  valuable 
consideration,  and  without  notice,  can  only 
recover  the  amount  of  the  judgment  in  ex- 
cess of  the  setoff. — Porter  v,  Liscom,  22  Cal. 
430,  83  Am.  Dec.  76. 

Fob  Attthobities  Fbou  Otbeb  States: 

Bee  30  Cent  Dig.,  eols.  2704,  2705,  |  1547. 

^  SB7.  Notice^ 

[a]  Assignee  of  a  judgment  is  deemed  to 
have  notice  of  all  matters  disclosed  by  the 
record  and  [voeeecUngs  in  the  action  in  whieh 
the  judgment  was  rendered.— Hobbs  Bnff, 

23  Cal.  .696. 

Fat  ATTTHOBrnxs  Tbou  Otheb  Statks: 

See  30  Cent.  Dig.,  eols.  2717-2720,  §§ 
1556-1558. 
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{  658.   and  Liabilities  of  Third 

Persons. 

[a]  If  a  judgment  is  assigned  by  its  owner, 
and  afterward  levied  upon  and  sold  as  bis 
property,  the  right  of  the  assignee  is  prior 
to  that  of  the  purchaser  at  the  sheriff's  ssJe. 
■  Fore  V.  Manlove,  18  Cal.  436. 

[b]  No  rights  are  acquired  under  an  execu- 
tion sale  of  a  judgment  assigned  for  value 
prior  to  the  levy,  notwithstanding  the  assign- 
ment had  not  been  filed  and  no  notice  of  it 

§tven  to  the  purchaser. — Southard  t.  Me- 
rown,  63  Cal  545. 

Fob  Adthobitibs  raoK  Othxb  States  : 

Bee  30  Cent.  Dig.,  eols.  2723-2725,  8 
1562. 

{  659.   Bights  and  LUhUitles  of  Sahae- 

qooit  Aasl^iees. 

[a]  L.  sued  to  recover  a  certain  sum  of 
money  and  an  undivided  interest  in  land, 
and  afterward  sold  to  plaintiff  an  undivided 
one-half  of  all  of  the  same,  and  assigned  to 
him  the  cause  of  action.  Judgment  was  sub- 
sequently recovered  by  L.,  and  was  assigned 
by  him  to  one  who  had  full  knowledge  of 
plaintiff's  rights,  and  who  filed  a  satisfaction, 
and  afterward,  with  h.,  jointW  executed  and 
filed  another  satisfaction.  Held,  that  the 
mere  fact  that  such  assignee  failed  to  ^et 
title  to  the  judgment,  because  of  his  notice 
of  the  assignment  to  plaintiff  did  not  render 
him  liable  to  plaintiff  for  the  judgment  debt 
or  land.— Cramer  v.  Tittle,  79  Cal.  332,  21  Pae. 
750. 

rh)  In  the  latter  action  it  was  improper  to 
give  judgment  for  a  certain  sum,  and  leave 

ftlaintifl  to  take  other  proceedings  for  the 
and  and  the  reversionary  fund  acquired  un- 
der the  assignment.  The  whole  subject  mat- 
ter should  be  disposed  of,  and  defendants 
should  be  required  to  execute  to  plaintiff  a 
conveyance  of  the  interest  in  the  land  and 
the  reversionary  fund. — Cramer  T.  Tittle,  79 
Cal.  332,  21  Pac.  750. 


-rrr  .  ENTOECEMENT  AND  EEVIVAI*. 

PROCEEDINGS    TO     ENFORCE  JUDOUENT— 
FOBEIOH  JUDGUENT,  i  580. 

  BTATCTORT  FROTISI0H8,  |  561. 

 TIME  TO  TAKE  PROCEEDINGS,  |  683. 

  NOTICE,  I  668. 

DORMANT  JUDGMENTS.  |  664. 

BEVIVAb  OP  JtmOMENTS.  |  665. 

SCIRE  FACIAS  TO  RBTITB  JUDOHENT,  |  660. 

$  660.  Proceedliigs  to  Enf <ace  AdgmsnV— 
Foreign  Judgment. 

[a]  One.  who  obtains  m  jvdgment  in  another 
state  is  not  a  judgment  creditor  in  this  state 
within  the  meaning  of  the  rule  which  permits 
only  judgment  creditors  to  attack  a  convey- 
ance made  by  the  judgment  debtor  to  defraud 
his  creditors.  The  obligation  created  by  the 
foreign  judgment  is  one  which  eannot  be  en- 
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forced  in  this  itate  without  sait,  and,  nntil  a 
judgment  is  recovered  upon  it  bere,  tbe  per- 
■on  obtaining  tbe  foreign  judgment  oecopiee 
only  the  position  of  a  creditor  at  large,  with- 
out any  right  to  snbjeet  any  specific  property 
of  his  debtor  within  this  state  to  the  satis- 
faction of  the  obligation  created  by  tbe 
foreign  judgment. — Brown  v.  Campbell,  100' 
CaL  63S,  38  Am.  St.  Bep.  814,  85  Pae.  438. 

Fob  AcTHoainxs  raoH  Otheb  States: 

See   30   Cent.  Dig.,   cola.  2740-2763,  || 
1571-1583. 


S  661.   Statatoiy  Provlfioiu. 

[a]  Code  of  Civil  Procedure,  section  694, 
providing  that  a  judgment  rendered  againit 
a  joint  debtor  in  oroeeedingB  to  bind  him  by 
a  judgment  already  entered  against  his  co- 
obligors  must  be  for  an  amount  not  exceed- 
ing that  remaining  uasatisfied  on  the  origi- 
nal  judgmeat,  with  interest,  does  not  authorize 
a  separate  judgment  against  such  joint  debtor 
for  a  larger  sum  than  that  rendered  in  the 
original  action  against  tbe  co-obligore. — 
Cooper  V.  Burcb,  140  Cal.  548,  74  Pac.  37. 

[b]  Code  of  Civil  Procedure,  sections  989- 
994,  provides  that  where  judgment  is  rendered 
on  a  joint  obligation  the  debtors  not  origi- 
nally served  may  be  summoned  to  show  cause 
why  they  should  not  be  bonnd  as  if  served. 
Such  debtor  may  answer  denying  the  judg- 
ment, or  setting  up  any  defense  arising  sub- 
sequent thereto,  or  denying  liability  on  the 
original  obligation,  but  cannot  plead  limita- 
tions. If  the  judgment  be  denied,  tbe  sum- 
mons and  answer  constitute  the  written  al- 
legations; if  liability  on  the  obligation  be  de- 
nied, a  copy  of  the  original  complaint,  judg- 
ment, and  answer  constitute  such  written  al- 
legations. The  judgment  entered  against  such 
defendant  must  not  exceed  in  amount  the 
amount  remaining  unsatisfied  on  the  original 
judgment,  with  interest.  Held,  that  as  the 
only  jurisdiction  which  the  court  can  ac- 
quire under  the  sections,  either  by  summons 
against,  or  voluntary  appearance  of,  the  joint 
debtor,  is  to  show  cause  why  he  should  not  be 
bound  by  the  judgment  already  entered 
against  bis  co-obligors,  an  amendment  of  the 
original  complaint,  changing  the  cause  of  ae> 
tion  from  one  on  a  joint  note  to  one  on  a 
partnership  indebtedness,  could  not  be  per- 
mitted.—Cooper  V.  Bureh,  140  Cal.  548,  74  Pac. 
37. 

[c]  Tbe  filing  in  the  office  of  a  couoty  au- 
ditor of  an  abstract  of  a  justice's  judgment, 
under  Code  of  Civil  Procedure,  section  897, 
held  not  to  entitle  one  having  a  judgment 
Rgainst  a  creditor  of  the  county  to  the  bene- 
fits of  section  710. — Erkson  v.  Parker  (CaL 
App.),  84  Pac.  437. 

§  662.   Time  to  Take  FrocMdHigs. 

[a]  Money  judgment  cannot  be  enforced  by 
execution  after  five  years  from  entry  thereof, 
notwithstanding  stay  of  proceedings. — Cortez 
v.  Superior  Court,  86  Cal.  276.  21  Am.  St. 
Bep.  37,  24  Pac.  1011. 


[b]  A  commissioner  in  partition  who  ia  al- 
lowed by  decree  a  certain  snm  for  servieea 
and  expenses,  Is  a  "party  in  whose  favor  judg- 
ment is  given,"  within  the  meaning  of  Code 
of  Civil  Procedure,  section  681,  providing 
that  such  party  may  have  execution  to  en- 
force a  judgment  within  five  years  from  its 
entry. — Cortez  v.  Superior  Court,  86  CaL  274, 
21  Am.  St.  Bep.  87,  24  Pae.  1011. 

[c]  Section  685,  Code  of  Civil  Procedure, 
as  amended  in  1895,  is  not  directory,  but 
leaves  enforcement  of  judgment  after  lapse 
of  five  years  to  sound  discretion  of  court 
Wheeler  v.  £;idred,  121  CaL  29,  30,  53  Pac 
431. 


J  663.    Kotlee. 

[a]  An  order  for  the  enforcement  of  a  judg- 
ment over  five  years  old  can  only  be  properly 
made  after  notice  and  hearing.— Nation^ 
Bank  of  California  v.  Los  Angetes  Iron  etc 
Co.  (CaL  App.),  84  Pae.  466. 

%  564.  Domuiit  JtAgnusaHa. 

[a]  A  judgment  foreclosing  a  mortgage  falls 
witnin  the  purview  of  tbe  dormant  judgment 
acts.— Stout  V.  Macy,  22  Cal.  647. 

[b]  A  decree  allowing  a  certain  sum  to  a 
commissioner  in  partition,  for  services  and 
expenses,  is  a  money  judgment,  within  the 
meaning  of  Code  of  Civil  nocedure,  sectioa 
685,  providing  that  "in  all  eases  other  tbaa 
for  the  recovery  of  money,  the  judgment  may 
be  enforced  or  carried  into  execution  after 
tbe  lapse  of  five  years  from  tbe  date  of  its 
entry,  by  leave  of  the  court,  upon  motion  or 
by  judgment  for  that  purpose,''  and  cannot 
be  enforced  by  execution  after  five  years. — 
Cortez  V.  Superior  Court,  86  Cal.  274,  21  Am. 
St.  Bep.  87,  84  Pac  1011. 

Fob  Authobitibs  fbou  Otheb  States: 

See   30   Cent   Dig.,   cols.  2763-2767,  (f 
1585,  1586. 

§  565.  BertTal  of  Judgments. 

[a]  Where  propwty  sold  nndor  exeeutioa 
does  not  belong  to  the  execution  debtor,  the 
judgment  may  be  revived  under  Code,  sectioa 
708,  which  permits  a  judgment  to  be  revive* 
in  case  tbe  purchaser  fails  to  recover  the 
possession.— Gross  ▼.  Zane,  47  CaL  602. 

[b]  In  an  action  by  a  wife  for  divorce  and 
a  diviaion  of  the  realty,  which  was  eommunitr 
property,  and  which  H.,  her  husband,  bad 
contracted  to  sell  to  B.,  a  judgment  was 
rendered,  partitioning  the  realty  betweea 
H.  and  win,  and  providing  that  if  B.  should 
recover  the  land  under  the  contract,  or  the 
matter  be  amicably  settled,  the  wife  should 
have  two-thirds  of  the  purchase  money  or 
the  securities.  Held,  that  tbe  judgment  eovU 
not  be  revived  on  her  application  after  more 
than  five  years  had  elapsed,  unless  B.  was 
made  a  party  to  the  proceeding. — Oatsros 
T,  Wainwright,  52  CaL  812. 
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[c]  Where  a  puty  causes  an  execntion  to 
be  issued  on  a  jndpaent,  and  it  is  leried  on 
property  whieli  turns  out  not  to  bare  be- 
longed to  the  judgment  debtor,  such  party  la 
entitled  to  brin^  an  action  in  equity  for  the 
purpose  of  reviving  the  original  judgment, 
and  setting  aside  the  credit  upon  the  exe- 
cution.— Scherr  t.  Himmelmann,  53  Cal.  818. 

[d]  After  judgment  against  aoreties  on  a 
supersedeas  bond,  they  are  as  mneh  judgment 
debtors  as  the  principal,  and  the  judgment, 
once  satisfied  of  record,  cannot  be  revived 
on  motion  against  them  without  notice  to 
them.— Hitchcock  t.  Caruthers,  100  Cal.  100, 
84  Pac  627. 

Fob  Avthoritibs  noH  Other  Statks  : 

See  30  Cent.  Dig.,  cols.  2806-2800,  S  16U. 

§  668.  Sdra  Faciaa  to  BotIto  Jndgment. 

[a]  The  section  of  the  Practice  Act  declar- 
ing that  there  shall  be  "but  one  form  of 
civil  action,"  includes  the  remedies  provided 
for  the  enforcement  of  judgments,  and  the 
writ  of  scire  facias  cannot  De  employed  to 
revive  a  judgment. — ^Hnmiston  T.  Smith,  21 
CaL  129. 

Fob  AuTHOBimsB  roh  Othbb  Srams: 

See  30  Cent  Dig.,  cola.  2800-2849,  SS 
1613-1640. 


XX.    PAYMENT,    SATISFACTION,  UEB- 
OEB  AND  DISOHABOB. 

PAYMENT  IN  GENERAL,  |  567. 

PATUENT  BY  ONE  OP  8STEBAL  JXTSOMBNT 

DEBTORS,  f  ses. 
TENDER  OF  AMOUNT,  |  569. 
APPLICATION  OF  PAYMENT,  S  670. 
XEBOER  OF  JUDGMENTS,  |  571. 
PAST   PAYMENT  FOR   PAYMENT  IN  FULL,  I 

67a. 

JUDGMENT  TO  BE  SATISFIED  OUT  OF  OES- 

TAIN  FUNDS,  f  578. 
SETOFF  OF  JUDGMENTS,  |  574. 
AGREEMENT  TO  RELEASE.  |  575. 
SATISFACTION  BY  ONE  JOINT  DEBTOR,  1  B76, 
RELEASE  OF  ONE  JOINT  DEBTOR,  |  577. 
SATISFACTION    BY    EXECUTION    LEVY  AND 

SALE,  I  578. 

  RELEASE  OF  LEVY,  |  879. 

 RETURN  OF  EXECUTION  AS  ETIDENCE 

OF  SATISFACTION,  |  560. 
SATISFACTION  OF  ONE  OR  MORE  JUDGMENTS 

FOR  SAME  CAUSE  OF  ACTION,  |  581. 
PROCEEDINGS  TO  COMPEL  SATISFACTION  OF 

RECORD,  I  582. 
VACATING    OR    STRIKING    OUT    BNTKT  OP 

SATISFACTION,  i  588. 

Psymtnt  tf  Jndcmeirt  la  InCeiplesdM  pronssinins 
Bee  XatuplM4«r,  |  IS. 

{  667.  Payment  In  GenenL 

[a]  Payment  of  judgment  produces  per- 
manent and  irrevocable  discharge,  and  judg- 
ment cannot  be  restored  by  subsequent  agree- 
ment, nor  kept  alive  to  cover  distinct  en- 


gagements.—Baby 's  Estate,  87  CaL  202,  203, 
82  Am.  St.  Be^  839,  25  Pac.  405. 

Fob  Auth<»itibb  I^om  Othxb  Statbs: 

See  30  Cent  Dig.,  ools.  2854-2996,  |§ 
1648-1718. 


5  668.  Payment  by  One  of  Borenl  Jtadg- 

mant  Debtors. 

[a]  An  assignment  of  a  judgment,  after  pay- 
ment by  one  of  the  judgment  debtors,  for 
his  benefit^  held  to  confer  on  the  assignee 
onl^  the  right  to  use  the  judgment  as  a  se- 
curity for  the  payment  of  the  amounts  due 
from  the  other  judgment  debtors. — National 
Bank  of  California  v.  Los  Angeles  Iron  etc 
Co.  (CaJ.  App.),  84  Pac.  466. 

[b]  Defendants  held  entitled  to  credit  on  a 
judgment  against  them  for  the  amount  of  a 
separate  judgment  rendered  against  a  code- 
fendant  and  paid  by  him. — ^March  v.  Barnet 
(Cal.  App.},  82  Pae.  697. 

[e]  A  judgment  held  extinguished  by  pay- 
ment by  one  of  the  judgment  debtors,  where 
no  proceedings  specified  in  Code  of  Civil  Pro- 
cedure, section  709",  were  taken  by  the  payor 
to  keep  the  judgment  alive  for  his  benefit.— 
National  Bank  of  California  v.  Los  Angeles 
Iron  etc.  Co.  (Cal.  App.),  84  Pac.  466. 

Fob  Adthobities  fbom  Otheb  States: 

See   30   Cent.  Dig.,  cols.  2871-2887,  tt 

1653-1659. 

§  669.  Trader  of  Anomit. 

[a]  Civil  Code,  section  1494,  provides  that 
an  offer  of  performance  must  be  free  from 
any  conditions  which  the  creditor  is  not  bound 
on  his  part  to  perform.  Civil  Code,  section , 
1499,  provides  that  a  debtor  has  a  right  to 
require  from  bis  creditor  a  written  receipt 
for  any  property  delivered  in  performance  of 
hia  obligation.  A  judgment  debtor  made  a 
tender  of  the  amount  of  a  judgment  to  bis 
judgment  creditor,  pending  an  appeal  by  the 
latter,  on  condition  that  he  satisfied  the  judg- 
ment. Held,  that  such  tender  was  uncondi- 
tional, and  valid,  and  not  violative  of  sec- 
tion 1494.— Ferrea  v.  Tubbs,  125  Cal.  687,  S8 
Pae.  308. 

%  670.  Application  of  Payments. 

[a]  PlaintiflF  contracted  to  print  a  book  com- 
piled by  defendant  M.,  and  defendants  H. 

6  J.,  who  were  to  bind  and  superintend  the 
sale  of  it,  guaranteed  to  pay  plaintiff  for  the 
printing  out  of  the  first  money  realized  from 
such  sales.  They  realized  therefrom  more 
than  the  amount  dtie  for  printing,  but  failed 
to  pay  a  balance  of  fifteen  hundred  and  ten 
dollars.  Afterward  plaintiff  contracted  to 
print  another  book  for  M.,  the  latter  'a  portion 
of  the  profits,  after  paying  all  proper  ez- 
penses,  to  be  applied  in  payment  of  the  fif- 
teen hnndred  and  ten  dollars.  An' employee 
of  M.,  without  the  knowledge  of*  any  of  the 
parties,  pirated  certain  eopyrighted  articles 
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whieli  were  included  in  this  book,  and  the 
owners  of  the  copyright  recovered  judgment 
against  plaintiff  and  M.  for  the  infringement. 
Held,  that  neither  M.  nor  H.  ft  J.  were  en- 
titled to  have  the  amount  of  this  judgment 
when  paid  by  M.,  credited  on  the  fifteen  hun- 
dred and  ten  dollars. — Pacific  Seventh-Day 
Adventist  Pnb.  Assn.  v.  MeKenney,  77  CaL 
601,  20  Pae.  UO. 

Fob  Autbobitiis  from  Othib  States: 

See  30  Cent  Dig.,  cols.  2887,  2888,  S  1660. 

{  571.   Merger  of  Judgments. 

[a]  After  an  execution  sale,  and  before  the  * 
expiration  of  the  time  for  redemption,  the 
debtor,  bought  the  purchaser's  title,  took 
from  him  the  certificate  and  from  the  sher- 
iff a  deed,  at  the  proper  time.  Held,  that 
the  judgment  was  thereby  discharged,  and  the 
certificate  and  deed  worthless  as  against  the 
lien  of  a  younger  judgment. — ^UcCarty  v. 
Christie,  18  Cal.  79. 

Fob  Authcsitikb  rom  Othxb  St&tss: 

See  30  Cent.  Dig.,  eoU.  2888-2893,  SS 
1661-1663. 

g  672.  Fait  Fayment  for  Fapnent  In  FnlL 

[a]  A  part  payment  of  a  judgment,  under 
an  agreement  that  such  payment  shall  be  a 
full  satisfaction,  does  not  discharge  the  judg- 
ment.—Deland  T.  Hiett,  27  Cal.  611,  87  Am. 
Dec.  102. 

• 

§  673.   Judgment  to  be  Batlafled  Out  of  Oer- 

tain  Funds. 

[a]  Restricted  judgment  to  be  aatisfled  ont 
,  of  certain  funds  held  binding  on  the  parties, 
and  could  not  be  made  the  basis  of  an  un- 
restricted general  judgment. — Weaver  v.  City 
and  County  of  San  Francisco,  146  CaL  728, 
81  Pac.  119. 

{  574.   Setoff  of  JtUtgnienta. 

[a]  Where  judgments  of  different  courts  are 
to  be  set  off,  the  party  asking  for  the  setoff 
must  go  into  the  court  in  which  the  judg- 
ment against  him  was  had. — Bussell  r.  Con- 
way, 11  CaL  93. 

[b]  That  a  defendant  did  not  set  up  a  cer- 
tain judgment  aa  a  setoff  in  the  action  does 
not  prevent  him  from  afterward  moving  ^o 
set  off  the  two  judgments.— Euasell  ▼.  Con- 
way, 11  Cal.  93. 

[c]  Plaintiff  recovered  judgment  against 
defendant  for  seizing,  as  sheriff,  under  exe- 
cution, certain  exempt  property.  Defendant 
then  procured  an  assignment  to  him  of  the 
judgment  on  which  the  execution  issued,  and 
moved  the  court  to  set  off  this  latter  judg- 
ment a^nst  the  former.  Held,  that  the  mo- 
tion was  properly  denied;  that  defendant  be- 
ing sued  as  a  wrongdoer,  the  judgment  of 
plaintiff  for  the  value  of  the  property  must, 

between  plaintiff  and  defendant,  be  re- 


garded as  standing  in  place  of  the  property; 
and  that,  if  defendant  were  allowed  In  this 
way  to  take  advantage  of  his  own  wrong,  he 
would  practically  defeat  the  purpose  of  the 
exemption  law.— Beckman  T.  Manlove,  18 
Cal.  388. 

[d]  Judgment  in  favor  of  defendant  for 
costs  based  upon  finding  of  one  of  several  is- 
sues in  his  favor  by  the  jury,  even  if  errone- 
ous, is  not  void.  While  unreversed  it  U  to 
be  treated,  for  the  purpose  of  setoff,  as  a  valid 
judgment.— Porter  t.  Liseom,  22  CaL  430,  S3 
Am.  Dec.  76. 

[e]  When  the  assignee  of  a  judgment,  who 
has  received  it  as  security  against  his  lia- 
bility as  surety  on  an  appeal  bond,  seeki 
to  plead  it  in  setoff,  he  need  not  allege  that 
the  appellant  is  not  able  to  repay  him  the 
amount  he  may  be  compelled  to  pay  on  the 
bond.— Hobbs  v.  Duff,  23  CaL  596. 

[f  ]  The  assignee  of  a  judgment  takes  it  sub- 
ject to  any  right  of  setoff  in  favor  of  the 
judgment  debtor  existing  at  the  time. — Hohbs 
V.  Duff,  23  CaL  596. 

[g]  An  action  brought  to  set  off  one  judg- 
ment against  another  is  "an  action  upon  a 
judgment"  within  the  statute  of  limitations, 
section  17,  and  may  be  brought  at  any  time 
within  five  years  of  the  date  of  the  jndg- 
ment.— Hobbs  t.  Duff,  23  CaL  596. 

[h]  When  a  decree  for  the  foreclosure  of  a 
mortgage  has  been  followed  by  foreclosnre 
and  sale,  and  the  return  of  the  sheriff  shows 
a  certain  deficiency  in  the  amount  of  the 
sale  when  applied  to  the  mortgage  debt,  the 
decree  forms  a  good  foundation  for  an  action 
of  setoff  to  the  extent  of  such  deficiency.— 
Hobbe  T.  Duff,  23  CaL  596. 

[i]  Although  a  plaintiff  may  receive  tht 
money  due  on  the  judgment  in  favor  of  hia- 
self  and  several  other  coplaintiffs,  he-  cannot, 
without  authority  from  them,  set  off  a  judg- 
ment due  them  jointly  against  another  judg- 
ment held  by  the  defendant  in  sach  joint 
judgment  against  himself  alone. — Corwin  t. 
Ward,  35  CaL  196,  95  Am.  Dee.  93. 

[j]  Upon  a  motion  by  the  defendant  to  set 
off  against  a  judgment  rendered  against  hia 
a  judgment  against  the  plaintiff  assigned  to 
him  by  another,  he  must  show  that  he  is  the 
absolute  and  beneficial  owner  of  the  jndg- 
ntent.— Jonea  t.  Chalfant,  56  CaL  505. 

[k]  On  equitable  principles,  and  to  preyest 
Injustice,  one  judgment  may  be  set  off  against 
a  cross-judgment,  though  the  latter  has  bees 
assigned  to  a  third  person. — ^McBride  v.  Fal- 
lon, 65  CaL  301,  4  Pac.  17. 

[1]  The  pendency  of  an  appeal  from  a  judg- 
ment attempted  to  be  set  off  against  another 
does  not  warrant  the  court  in  refusing  the  set- 
off, but  it  should  retain  the  motion  until  de- 
termination of  the  appeal. — HmMm  t.  Jordai, 
123  CaL  157,  55  Pac.  786. 

[m]  Under  Code  of  Civil  Proeedure.  aectjoi 
868,  providing  that  assignmenta  «f 
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in  action  shall  Ve  witbont  prejudice  to  anj 
setoff  or  otWr  defense  existing  at  the  time 
of,  or  before  notice  of,  the  assignment,  an 
aB8i^nm«nt  of  judgment  to  the  judgment 
creditor 'a  attorneys,  in  payment  of  serrices, 
ii  inbjeet  to  the  judgment  debtor's  right  to 
set  off  against  it  a  judgment  against  the 
creditor  acquired  by  him  before  notice  of 
the  assignment  to  the  attorneys. — ^Ha^u  T. 
Jordan,  123  Cal.  157,  55  Pac.  786. 

[n]  A  judgment  by  consent  being  nnappeal* 
able  it  may  be  set  off  against  another  judg- 
ment between  the  parties  before  the  time  for 
appealing  from  the  former  haa  expired. — 
Haskins  v.  Jordui,  123  Cal.  157,  65  PaC  786. 

[o]  A  judgment  on  which  execution  has  been 
issued,  without  being  stayed,  and  from  which 
no  appeal  haa  been  taken,  though  the  time 
therefor  haa  not  yet  expired,  may  be  set  off 
against  another  judgment  between  the  parties. 
Haskina  t.  Jordan,  123  Cal.  157,  55  Pac  786. 

[p]  Courts,  in  the  exercise  of  the  general  ju- 
risdiction which  they  possess  over  their  jactg< 
ments  and  suitors,  may  proceed  on  motion  to 
offset  judgments  rendered  therein. — Coonan 
V.  Loewenthal,  147  Cal.  218,  81  Pac.  527. 

[q]  Where  the  evidence  warranted  a  finding 
against  plaintiff  as  assignee  of  a  judgment  on 
the  ground  of  notice,  it  must  be  presumed,  in 
support  of  the  order  directing  a  setoff,  that 
the  court  so  found. — Coonan  t.  Loewenthal, 
147  Cal.  218,  81  Pac.  527. 

[r]  Where  a  wife  took  an  assignment  of  a 
judgment  in  favor  of  her  husband,  with  the 
knowledge  that  the  judgment  debtor  was  a 
surety  for  her  husband  on  certain  notes,  held, 
that  an  equitable  right  of  setoff  againat  the 
judgment  by  the  husband  existed  at  the  time 
it  was  obtained,  and  was  not  affected  by  the 
assignment. — Coonan  t.  Loewenthal,  147  CaL 
218,  81  Pac.  527. 

[s]  Mortgages  executed  by  a  husband  to  in- 
demnify his  judgment  debtor  as  surety  on 
notes  held  not  to  affeet  the  general  right  of 
equitable  setoff  against  the  judgment  ob- 
tained by  the  hnsband  and  assigned  to  his 
wife,  existing  at  the  time  it  was  obtained. — 
Coonan  t.  Loewenthal,  147  Cal.  218,  81  Pac 
527. 


§  675.  Agrsemott  to  Selease. 

[a]  M.  held  a  judgment  against  O.  which 
he  agreed  to  release  if  G.  would  deliver  him 
a  deed  to  certain  property,  which  he  did. 
Prior  to  such  agreement,  G.  had  made  an  as- 
aignment  of  all  his  property  for  the  benefit 
of  his  creditors.  M.  knew  that  G.  had  made 
an  assignment,  but  denied  knowing  that  it  in- 
cluded the  specified  property.  O.  made  no  at- 
tempt to  conceal  any  fact.  Held,  that  an  or- 
der directing  the  entry  of  satisfaction  of  the 
judgment  was  proper.~MuBser  t.  Gray,  31 
Pac.  568. 

Fob  Authobities  raoic  Other  Statss: 

See   30   Cent.   Dig.,  cola.  2894-2900,  SS 
1665,  1666. 


§  576.  Satisfaction  by  One  Joint  Debtor, 

[a]  Satisfaction  of  judgment  as  to  one  Joint 
defendant  operates  as  satisfaction  as  to  all 
defendants. — Chetwood  t.  California  Nat 
Bank,  113  Cal.  414,  45  Pac  704. 

S  677.  Release  of  One  Joint  Debtor. 

[a]  In  a  joint  action  of  tort  by  a  share- 
holder against  three  directors,  the  litigation 
is  ended  when  moneys  are  collected  from 
two  of  them  in  full  satisfaction  of  a  judg- 
ment against  them,  and  a  retraxit  and  dis- 
missal of  the  action  ia  made  as  to  them,  op- 
erating in  law  as  a  release  of  tbe  third  di- 
rector.— Chetwood,  Jr.,  t.  California  Mat. 
Bank,  113  Cal.  649,  45  Pac  854. 

[b]  A  release  to  one  joint  judgment  debtor 
'^so  far  as  the  same  can  be  done  without  re- 
leasing" the  other  debtor  from  paying  the 
balance,  does  not  discharge  the  latter. — ^Bar- 
num  T.  Cochrane,  139  CiJ.  494,  73  Pac  242. 

Fob  AuTH'AnTU  rok  Otheb  Biasxb: 

See  80  Cent.  Dig.,  cols.  2900-2902,  |  1667. 


(  678.  Satisfaction  1^  Ezecatlon,  Lery  and 
Sale. 

[a]  Levy  under  exeention,  on  sufficient  prop- 
erty to  satisfy  it,  is  a  satisfaction  of  the 

judgment. — ^People  v.  Chisholm,  8  Cal.  29. 

[b]  Where  property  levied  on  does  not  be- 
long to  the  judgment  debtor,  the  judgment 
is  not  satisfied.— Scherr  v.  Himmelmann,  53 
Cal.  312. 

FOB  AirrHOBiTiis  raoM  uthxb  States: 

Satisfaction  of  judgment  by  the  levy  on 
real  and  personal  property:  58  Amu 
Dec.  350,  note.  See,  also,  30  Cent.  Dig., 
cols.  2942-2965,  §§  1689-1701. 

{  679.   Selease  of  Levy. 

[a]  A  voluntary  release  of  the  property  by 
the  plaintiff  in  execution  will  not  revive  a 
security  for  the  judgment. — People  v.  Chla- 
holm,  8  CaL  29. 

[b]  A  levy  upon  sufficient  personal  property 
to  satisfy  an  execution,  although  the  property 
is  released  by  the  plaintiff,  is  a  satisfaction 
of  the  judgment,  so  far  as  to  discharge  the 
collateral  liability  of  sureties  for  costs. — ^Mul- 
ford  r.  Estu^Uo,  23  CaL  94. 

[e}  Where  property  sold  under  execution 
does  not  belong  to  the  execution  debtor,  it 
does  not  amount  to  a  satisfaction. — Cross  v. 
Zane,  47  Cal.  602. 

§  580.   Betnm  of  Execution  as  Erldence 

of  Satisfaction. 

[a]  The  return  of  a  sheriff  on  an  execution, 
that  it  has  been  satisfied  by  a  promissory 
note,  is  incompetent  evidence  to  prove  that 
the  judgment  en  whioh  the  ozeeation  was 


Digitized  by  Google 


8190 


JTTBOMENT,  XZ,  XZI,  |S  581-585. 


Issued  has  been  satisfled.— ICitehell  t.  Hoekett 
25  Cat.  538,  85  Am.  Dec  151. 

I  681.   Satisfaction  of  One  or  More  Judg- 
ments for  Same  Oanse  of  AcUon. 

[a]  Where  jvdgment  is  rendered  against  a 
savings  bank  for  a  deposit  with  accrued 
dividends,  the  creditor  having  leave  to  ap- 
ply for  any  relief  Deeded  to  fix  the  amount 
and  enforce  payment,  and  later  a  decree  is 
entered  fixing  the  amonnt  doe  to  date  at  a 
certain  sum,  for  which  judgment  ia  rendered 
against  the  bank,  the  first  judgment  is  inter- 
locutory, and  ^yment  of  the  second  dis* 
charges  both. — wheeled  t.  Oodfrey,  100  CaL 
678,  35  Pac.  315,  317. 

Ib]  Where  one  has  sued  persons  jointly  Jia- 
e  for  a  tort  in  separate  actions,  and  ob- 
tained judgments  in  both  for  damages  and 
costs,  one  judgment  being  greater  than  the 
other,  on  satisfaction  of  the  greater  an  order 
directing  satisfaction  of  the  lesser  mast  inelade 
the  amount  awarded  therein  for  coats;  Code 
of  Civil  Procedure,  section  1023,  providing 
that  in  such  a  case  no  costs  can  be  allowed 
the  plaintiff  in  more  than  one  of  the  actions. 
Butler  T.  Aehworth,  110  CaL  614,  43  Pae.  4. 

[e]  A  land  owner  sued  the  eitv  and  its  of- 
ficers separately,  for  damage  to  her  land  from 
a  broken  sewer,  in  both  the  cause  of  dam- 
age being  the  same  overfiow  of  sewage. 
Judgments  were  had  in  both  actions,  that 
against  the  city  being  the  greater.  Held, 
that  a  satisfaction  of  the  judgment  against 
the  city  was  a  satisfaction  <a  that  against 
the  officers,  since  they  were  for  the  same  tort. 
Butler  V.  Ashworth,  110  Cal.  614,  43  Pac.  4. 

Fom  AUTHOBTriES  PBOH  Otbxb'  Btatss: 

67  C.  0.  A.  322,  note.   See,  also,  30  Cent 
Dig.,  eoU.  2965-2070,  SI  1702,  1703. 

§  682.  Proceedlnffi  to  Oonval  Batiifaetloii  of 
Becord. 

[a]  If  a  Judgment  creditor  has  received 
from  the  judgment  debtor  the  fuU  amount 
due  on  the  judgment,  it  is  his  duty  to  enter 
satisfaction  of  the  same,  unless,  by  express 
agreement  of  the  parties,  he  is  at  liberty 
to  keep  the  judgment  alive;  and  the  burden  of 
establishing  such  an  agreement  is  cast  upon 
the  judgment  creditor. — Wood  t.  Currey,  10 
Cal  350. 

[b]  Where  the  findings  show  that  the  plain- 
tiffs are  entitled  to  recover,  and  further  de- 
termine their  respective  interests  as  be- 
tween themselves  in  the  subject  matter  of 
the  action,  parol  evidence  or  affidavits  can- 
not be  received,  on  a  motion  by  the  defend- 
ant to  have  the  judgment  satisfled,  to  show 
that  the  interests  of  the  plaintiff  in  the  judg- 
ment are  other  or  different  from  that  shown 
by  the  findings. — Haggin  t,  Clark,  71  CaL 
444,  12  Pae.  478. 

Fob  Atithobitiu  fioic  Otbib  Statu: 

See  80  Cent.  Dig.,  cols.  2083-2087,  fi  1713. 


S  S83.   Tacattng  or  BttSUkg  Out  Entry  of 
Satisfaction. 

[a]  It  was  a  wrongful  exercise  of  authority 
in  the  district  court  to  strike  out,  on  an  ex 
parte  motion,  a  marginal  entry  of  satisfaction 
on  a  judgment  rendered  two  yean  before. — 
Henly  v.  Hastings,  3  Cal.  341. 

[b]  If  one  of  two  judgment  creditors  en- 
ters satisfaction  of  the  judgment,  without  au- 
thority from  the  other,  and  without  receiv- 
ing the  whole  amount  for  which  judgment 
was  entered,  the  entry  of  satisfaction  may  be 
aet  aude.— Haggin  r.  Clark,  61  CaL  1. 

Fob  AvTHOBrnis  nou  Othu  States: 

Satisfaction  of  judgments,  vacating 
when  title  of  purchaser  at  execution  sale 
fai]s:  53  Am.  Dec  701,  note.  See, 
also,  30  Cent.  Dig.,  cols.  8087-2095,  tt 
1714-1717. 

ZXL   AOnOMB  ON  JUDGKBNT. 

DOUESnC  JUDGMENTS— NATUBX  AlTD  FORK 

OF  REMEDY,  |  SM. 
  JUD0UEXT8   ON   WHICH   ACTIOH  UAJ 

BE  BROUGHT.  |  585. 
—  DEFENSES,  |  585. 

  WHO  MAY  SUE.  |  587. 

  WHO  MAY  Bfi  SUED.  |  5S8. 

  TIME  TO  SUE  AND  UMITATIONa  I  S89. 

  PLEADING,  I  590. 

  EVIDENCE,  S  591. 

 JUDGMENT  AND   BOLL  AS  ETX- 

DBNCE,  I  693. 
 VOID    JUDGMENT    AS  EVIDE5GB. 

I  598. 

  FINDINGS  OF  COURT.  |  594. 

  JUDGMENT,  I  596. 

FOREIGN  JUDGMENTS— WHO  HAY  SUE,  |  5M. 

  TIME  TO  SUE  AND  LUCITATX0X8.  1  SOT. 

  PLEADING,  I  597M. 

  EVIDENCE,  I  SOS. 

  FINDINGS  OF  COUKT,  f  699. 

JUDGMENT,  t  800. 

AbstssMnt  of  MU«n  on  JodgnMBt  oa  dsetk  ef  vaAy; 
fles  AbstMMBt  and  BsTlval,  I  7S. 


§  584.  Domestic  Jadgmnti — Natan  nd 
Form  of  Bomedy. 

[a]  Action  will  lie  on  judgment  or  decree 
'  obtained  in  one  of  the  district  courts  of  this 

state. — Ames  v.  Hoy,  18  Cal.  11. 

[b]  Action  can  be  maintained  at  Inw  npoa 
decree  in  equity  for  a  specified  anm  of  money. 
Ames  T.  Hoy,  12  CaL  11. 

[c]  Suite  on  judgments  are  actions  on  eoa- 
tracta  or  debts.— Bean  t.  Loryea,  81  CaL  153^ 

22  Pac.  513. 

Fob  Authobiths  fbok  Othd  Statsb: 

See  30  Cent  IHg.,  cola.  2998-3000,  {{ 

1720,  1721, 

g  586.   Jndgmanti  on  WUdt  Ataan  Iby 

be  Brought. 

[a]  Suit  was  brought  against  one  K.  for 
the  settlement  of  m  partnersUf^  wd  tke  di»> 
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tribation  of  asseta  for  tba  benefit  of  credi- 
tors; jud^ent  waa  entered  diasolTing  the 
partnership,  and  direeting  an  aeconnt.  The 
referee  reported  a  certain  amonnt  in  f aror  of 
the  plaintiffs,  who  were  creditors,  and  an  or- 
der was  made  eonflrming  his  report,  and  di- 
recting a  diatribntion  of  assets  npon  the 
basis  therein  established.  On  the  strength 
of  these  proceeding  the  plaintiffs  brought  an 
action  of  debt  on  judgment.  Held,  that  they 
must  show  a  personal  judgment  in  order  to 
malnt^  their  suit,  and  that  the  record  of 
this  ease  was  insnfficient  for  this  purpose,  as 
there  was  nothing  in  the  proceedings  amount- 
ing to  a  personal  judnnent.— Selijnuaa  t. 
Ealkman,  17  Cal.  162. 

I!N)E  AlTTHOBITIKS  ROH  OTHBB  STATU: 

See  30  Cent  Dig.,  cols.  8001-3003,  SI 
1722,  1723. 

I  68e.   Defenses. 

[a]  8.  sued  V.,  (}.,  and  D.,  partners,  on  a 
claim  for  twenty-two  thousand  dollars.  By 
the  instrumentality  of  T.  ten  thousand  dol- 
lars had  been  paid  on  account  of  tliis  claim, 
and  should  have  been  credited,  but,  by  col- 
lusion between  8.  and  V.,  this  fact  waa  kept 
a  secret  from  G.  and  D.,  and  they  were  in- 
duced to  let  judgment  be  taken  against  them 
for  the  whole  amonnt.  Afterward,  hav- 
ing paid  on  this  judgment  more  than 
the  amonnt  which  would  have  been  due 
after  the  proper  credit  of  ten  thousand 
dollars,  they  found  out  the  true  state  of  the 
ease,  and  refused  to  pay  the  remainder,  where- 
upon 8.  sued  them  for  it  npon  the  judgment. 
At  this  trial  they  offered  to  show  the  fore- 
ffoing  facts  in  defense,  and  D.  further  stated 
in  his  answer  that,  having  been  informed  he- 
fore  the  first  tritd  that  such  a  payment  of 
ten  thousand  dollars  had  been  made,  he  had 
inquired  of  V.,  who  denied  it;  that  all  the 
books  of  the  partnership  were  in  "V.'b  pos- 
session, and  he  was  unable  to  get  any  further 
personal  knowledge  about  the  matter.  Held, 
that  this  defense  might  be  made,  and  tliat 
D.'s  statement  exculpated  him  from  laches. 
Spencer  v.  Vigneaux,  20  Cal.  442. 

[b]  Where  it  is  proved  in  an  action  on  a 
judgment  that  there  waa  no  aervice  of  sum- 
mons on,  or  authorized  appearance  by,  de- 
fendant, when  the  judgment  waa  recovered, 
plaintiff  cannot  recover  on  the  ground  that  de- 
fendant does  not  show  a  meritorious  defense 
to  the  original  action. — Hill  v.  City  Cab  etc. 
Co.,  79  Cal.  188,  21  Pac.  728. 

Fob  Aitthobities  nou  Otheb  Statss; 

Bee  30  Cent  Dig.,  cols.  8006-8009,  8  1726. 

§  687.           Who  may  Aw. 

[a]  A  clause  in  a  decree  foreclosing  a  mort- 
gage directing  the  sheriff,  out  of  the  pro- 
ceeds of  the  sale,  to  aatisfy  a  judgment 
against  the  plaintiff  in  the  foreclosure  suit 
in  favor  of  n  third  person,  is  not  a  judg- 
ment in  favor  of  such  third  person  (even  if 
he  is  a  partj  thereto)  and  against  the  de- 


fendant In  the  foreclosure  suit,  and  does  not 
give  such  third  person  any  cause  of  actioi^ 
against  the  defendant  in  the  foreclosure  suit 

Eohlberg  v.  Benton,  45  CaL  265. 

[b]  In  an  action  .by  a  judgment  creditor 
to  recover  the  unpaid  balance  of  a  judgment, 
in  which  the  defendant  pleaded  as  a  defense 
and  the  court  found  upon  sufficient  evidence, 
that  the  plaintiff  had  assigned  the  jud^ent 
to  a  partnership  firm  who  had  been  bis  at- 
torneys, and  that  a  part  of  the  judgment 
was  paid  to  them  in  pursuance  of  an  agree- 
ment of  compromise  with  the  assignees  named, 
and  in  full  settlement  and  satisfaction  of 
the  judgment,  an  objection  that  the  settle- 
ment was  not  made  directly  with  them,  but 
with  their  local  attorney,  who  was  author- 
ized to  act  for  them,  and  whose  acts  were 
ratified  by  them,  and  who  gave  a  receipt 
in  full  and  a  satisfaction  of  the  judgment, 
as  attorney  for  the  plaintiff  in  the  suit,  is 
untenable.  The  use  of  the  name  of  the  nomi- 
nal plaintiff  in  the  suit  was  not  inmroper. — 
Cobb  T.  Doggett,  142  Cal.  142,  75  Pac.  785. 

[e]  An  assignee  of  the  legal  title  to  a  judg- 
ment is  as  to  the  judgment  debtor  the  real 
party  in  interest,  and  entitled  to  sue  not- 
withstanding the  existence  of  a  trust  between 
the  assignee'  and  the  assignor. — Curtin  r. 
Eowalsky,  145  CaL  481,  78  Pac.  968. 

Fob  AtriHOBiTiEs  fbou  Otheb  States: 

See  30  Cent  Dig.,  cols.  3009,  3010,  $ 


§  688.   Who  m«7  Iw  Bned, 

[a]  Under  Practice  Act,  section  32,  pre- 
scribing the  maimer  of  proceeding  against 
joint  debtors,  a  defendant  not  served  ia  not  a 

S roper  party  to  an  action  on  a  judgment  ren- 
ered  against  him  and  his  eodebtor. — Tay  t. 
Hawley,  39  Cal.  93. 

Fob  AuTHtmiTiKB  fbox  Otbib  Btatis: 

Bee  30  Cent  Dig.,  eols.  3010-3012,  |  1728. 

%  689.   nnu  to  8«  and  Xdmltatloiis. 

[a]  Section  17  of  the  statute  of  limitations 
provides  that  "an  action  upon  a  judgment 
or  decree  of  any  court  of  the  United  States, 
or  of  any  state  or  territory  within  the  United 
States,''  can  only  be  commenced  within  five 
years  after  the  cause  of  action  has  accrued, 
and  is  presented  by  the  demurrer.  Held,  that 
the  limitation  was  intended  to  include  actions 
on  all  judgments,  domestic  as  well  as  foreign. 
Ifason  T.  Cronise,  20  Cal.  211. 

[b]  The  tlrae  prescribed  for  the  limitation 
of  an  action  upon  a  judgment  begins  to  run 
with  the  entry  of  the  judgment,  and  not  upon 
its  rendition.-^Trenouth  v.  Farrington,  54  Cal. 

273. 

[c]  Judgment  object  of  which  is  to  enforce 
payment  of  money  cannot  be  enforced  after 
lapse  of  five  years. — Dorland  t.  Hanson,  81 
Cal.  204,  15  Am.  St.  Bep.  44,  88  Fae.  568. 
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[d]  Code  of  Ciyil  Proeednre,  seetion  877,  de- 
fines a  judgment  aa  "the  final  determination 
of  all  the  nghtB  of  the  parties. '  *  Section  532 
requires  the  court's  decision  to  be  "given  in 
writing  and  filed  with  the  eterk. ' '  Section  726 
provides  that  on  foreclosure  proceediogs  the 
judgment  shall  direct  a  sale  of  the  property, 
and  an  application  of  the  proceeds  to  the 
costs,  etc., ' '  and  the  amount  due  to  the  plain- 
tiff.'* Held,  that  an  entry  hy  the. clerk  at 
the  end  of  the  trial  of  the  amount  for  which 
plaintiff  was  entitled  to  recover  in  a  fore- 
closure suit  does  not  constitute  a  judgment; 
and  the  statute  of  limitations  does  not  begin 
to  run  until  the  decision  has  been  "given  in 
writing,  and  filed  with  the  clerk,"  and  re- 
corded.— Crim  V.  Kessing,  89  Cal.  478,  23  Am. 
St.  Rep.  491,  26  Pac.  1074. 

[e]  The  statute  of  limitations  begins  to  ran 
on  a  judgment  by  default  from  the  entrv  of 
the  judgment,  and  not  from  the  entiy  of  the 
default.— Edwards  t.  Hellinga,  103  Cal.  204, 
37  Pac.  218. 

[f]  The  statute  of  limitations  does  not  be- 
gin to  ran  against  a  judgment  until  it  is  en- 
tered and  recorded. — Herrlicb  T.  IfcDonald, 

104  Cal.  551,  38  Pac.  360. 

[g]  An  action  to  enforce  a  judgment  of  a 
state  court,  brought  eight  years  after  th«  en- 
try thereof,  is  barred  by  Code  of  Civil  Pro- 
'cedure,  section  336,  subdivision  1,  providing 
that  snch  actions  must  be  commenced  within 
five  years. — Bear  t.  Heazelton,  128  Cal.  335, 
60  Pac.  977. 

[h]  A  cause  of  action  upon  a  jadgment 
does  not  aceme  antil  the  judgment  becomes 
final,  and  admissible  in  evidence.  The  stat- 
nte  of  limitations  does  not  begin  to  mn 
against  an  action  upon  the  jadgment  from 
the  date  of  its  entry,  but  only  after  the  lapse 
of  the  period  within  which  an  appeal  might 
be  taken  from  the  judgment,  if  none  is  taken 
therefrom,  or  after  the  final  determination 
fol lowing  an  appeal  so  taken. — ^Feeney  v, 
Hinckley.  134  Cal  M7,  66  Am.  Bt.  Bep.  290, 
66  Pac.  580. 

[i]  As  a  foundation  for  a  cause  of  action, 
a  judgment  does  not  become  floal  until  six 
months  from  the  date  of  its  entry,  and  is  not 
barred  until  after  five  years  from  the  date 
that  it  beeomea  final. — ^Harrier  T.  Bassford, 
145  Cal.  529,  78  Pac.  1038. 

[j]  Under  Code  of  Civil  Procedure,  section 
336,  limiting  the  time  within  which  an  ac- 
tion oa  a  judgment  or  decree  mnet  be  brought 
to  five  years,  no  recovery  could  be  had  in  an 
action  on  a  judgment  brought  more  than  five, 
bnt  less  than  six,  years  after  jadgment  was 
entered;  Code  of  Civil  Procedure,  section 
1049,  providing  that  an  action  is  pending 
from  its  commencement  nntil  its  final  de. 
termination  on  appeal,  or  nntil  the  time  for 
appeal  has  passed,  unless  the  judgment  is 
sooner  satisfied,  not  giving  additional  life  to 
the  judgment. — Peeney  v.  Hinckley,  64  Pao. 
408,  judgment  reversed,  66  Pac.  580. 

Foe  AvTHOEims  raoH  Other  States: 

48  L.  B.  A.  632 ,  note.    See,  also,  30  Cent. 
Pig.,  cols.  3014-3023,  }(  1723-1737. 


§  690.   Fleadlnc; 

[a]  A  complaint  which  avers  that  defend- 
ant made  his  note,  that  plaintiff  commenced 
an  action  on  the  note  and  obtained  judg- 
ment, and  that  no  part  of  the  note  or  judg- 
ment has  been  paid,  states  a  eaose  of  actios 
on  the  judgment,  and  not  on  the  note,  aa4 
does  not  state  two  eanses  of  action. — ^Ande^ 
son  T.  Mayers,  50  Cat  525. 

[b]  In  pleading  a  jadgment  it  is  nnneces- 
sary,  after  alleging  the  giving  and  entry  d 
the  judgment,  to  allege  further  that  said 
judgment  was  in  full  force  and  not  appealed 
from.— Carter  t.  Paige,  80  Cat  890,  28  Fse. 
188. 

[c]  A  complaint  in  an  action  based  npos 
a  jadgment  rendered  by  a  eourt  of  general 
jurisdiction,  which  alleges  that  the  "^aintiff 
recovered  a  judgment in  such  eoor^  snffi- 
eientljy  pleads  the  judgment  It  fs  not  neeft- 
sary  in  such  case  either  to  set  out  the  juris- 
dictional facts  or  to  allege  that  the  jn^^est 
was  duly  given  and  made. — Weller  Diekia- 
son,  93  Cal.  108,  28  Pac.  854. 

[d]  In  an  action  on  a  judgment,  a  com- 
plaint stating  that  such  judgment  was  dnlv 
"given  and  made,"  and  that  no  part  of  it 
has  been  paid,  is  sufficient. — Bronzaa  v.  Dre- 
bas,  93  Cal.  647,  29  Pac  254.  ■ 

[e]  A  complaint,  in  an  action  purportiog  te 
be  on  a  judgment,  by  alleging  that  at  a  ce^ 
tain  time  a  certain  court,  in  an  action  thereis 
pending  between  plaintiff  and  defendant,  sd- 
jndged  that  defendant  should  pay  to  plaintiff 
a  certain  amount,  does  not  plead  a  judgment 
Edwards  v.  Hellings,  99  Cal.  214,  33  Pac.  799. 

[f]  Code  of  Civil  Procedure,  section  456.  n- 
quiring  a  jadgment  or  determination  of  t 
court  to  be  pleaded  by  stating  it  to  havs 
been  duly  given,  does  not  apply  to  a  jadgment 
of  the  supreme  court,  it  being  a  eourt  of 
superior  jurisdiction,  whose  jnrisdiction  ii 
presumed.— Ashton  t.  Heydenfeldt,  124  CsL 
14,  56  Pac.  624. 

[g]  Plaintiff,  as  assignee  of  a  jadgment. 
brought  suit  thereon,  and  defendant  claimtd 
that  the  judgment  creditor  had  also  assignf^ 
the  jadgment  to  S.,  to  whom  defendant  bad 
paid  a  certain  sum  by  way  of  compromise  ii 
full  satisfaction.  The  assignment  to  S.  «u 
in  ordinary  form,  except  that  he  was  consti- 
tuted attorney  in  fact  to  collect  and  discharp 
the  jadgment.  This  assignment  was  modified 
by  a  contemporaneous  agreement,  not  filed,  re- 
citing that  the  assignment  was  to  S.,  as  st- 
tomey  for  the  assignor,  to  secure  payment 
fees,  and  that  the  assignor  waa  to  receive  s 
certain  amount  on  collection,  and  that  he  re- 
served the  right  to  sell  the  jadgment  after 
submitting  offers  to  8.  for  approval.  Held 
that,  thongh  the  complete  contract  showed  t 
variance  from  the  contract  of  simple  assign- 
ment alleged,  the  variance  was  immaterial, 
and  the  court  should  have  proceeded  in  con- 
formity with  Code  of  Civil  Proeednre^  seetioi 
470,  providing  that  where  the  vananee  is 
immaterial  the  court  may  direct  the  fact  Is 
be  found  according  to  tha  sridenee  or  may 
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order  an  inunedtate  amendmeiit.— Cobb  T. 
Poggett,  148  CsL  148,  76  Pae.  78S. 

[h]  Plaintiff,  as  assignee  of  a  judgment, 
brought  suit  tbereon,  and  defendant  claimed 
that  the  judgment  creditor  had  also  assigned 
the  judgment  to  8.,  to  whom  defendant  had 

Eaid  a  certain  sum  by  way  of  compromise 
I  full  satisfaction.  The  assignment  to  8.  was 
in  ordinary  form,  except  that  he  was  consti- 
tuted attorney  in  fact  to  collect  and  discharge 
the  judgment.  This  assignment  was  modified 
by  a  eontemporaneotts  agreement,  not  filed, 
reciting  that  the  assignment  was  to  S.,  as  at- 
torney for  tbe  assignor,  to  secure  payment  of 
fees,  and  that  the  assignor  was  to  receive  a 
certain  amount  on  collection,  and  that  he  re- 
served tbe  right  to  sell  the  judgment  after 
submitting  offers  to  8.,  for  approval.  Held, 
that  if  the  defendant  wished  to  make  the 
defense  that  he  had  no  notice  of  the  contem- 
poraneous agreement,  he  would  be  entitled  to 
amend. — Cobb  t.  Doggett,  148  Cal.  148,  75 
Pae.  785. 

[i]  In  an  action  by  an  assignee  on  a  money 
judgment,  where  the  complaint  alleges  the 
assignment,  it  is  not  necessary  for  it  to 
further  state  that  plaintiff  was  the  owner 
of  tbe  judgment  at  the  commencement  of  the 
action.— Cnrtin  T.  Kowalsky,  145  Cal.  431, 
78  Pac  968. 

[j]  In  an  action  on  an  assigned  judgment  the 
question  whether  any  equitable  interest  was 
left  in  the  assignor  after  the  assignment  could 
not  be  litigated  under  a  denial  of  the  fact 
of  the  a88ignment."-Gurtin  t.  Kowalsky,  145 
Cal.  431,  78  Pae.  862. 

[k]  The  plea  of  nul  tiel  record  is  a  good 
defense  to  an  action  on  a  judgment. — Bey* 
nolds  T.  Bobertson,  4  Pao.  1198. 

Fob  Authobitixs  nou  Othib  States: 

See   30   Cent.   Dig.,  cols.  3025-3048,  89 
1740-1748. 


(  B91.    Brldenoe. 

[a]  Where  the  record-book  containing  a  do- 
mestic judgment  has  been  destroyed  by  fire, 
■eeondary  evidence  is  admissible,  in  an  action 
on  SDch  judgment,  to  establish  the  faet  of 
its  existence  and  the  contents  of  the  lost 
record. — Ames  v.  Hoy,  12  Cal.  11. 

[b]  In  an  action  on  a  judgment,  service  in 
the  previous  action  is  sufficiently  shown, 
in  the  absence  of  any  showing  to  the  con- 
trary, by  recites  in  the  default  and  the 

ndgment,  contained  in  the  judgment-roll  in- 
roduced  in  evidence,  that  "defendant  was 
regularly  served  with  process." — McCoy  t. 
Van  Ness,  98  Cal.  675,  38  Pac.  761. 

[e]  Beeital  of  jnrisdictional  facts  in  judg- 
ment are  evidence  of  their  own  truth,— Sim- 
mons T.  Threshonr,  118  Cal.  101,  102,  60  Pae. 
318. 

[d]  Plaintiff,  as  assignee  of  a  judgment, 
brought  suit  thereon,  and  defendant  claimed 
that  the  jiadgment  creditor. bad  also  assigned 


the  judgment  to  S.,  to  whom  defendant  had 
paid  a  certain  sum  by  way  of  compromise 
u  fnll  satisfaction.  The  assignment  to  8. 
was  in  ordinary  form,  except  that  he  was  con- 
stituted attorney  in  faet  to  collect  and  dia- 
eba3^  the  judgment.  This  assignment  was 
modified  by  a  eontjemporaneons  agreement, 
not  filed,  reciting  that  the  assignment  was  to 
S.  as  attorney  for  the  assignor  to  secure  pay- 
ment of  fees,  and  that  the  assignor  was  to 
receive  a  certain  amount  on  collection,  and 
that  he  reserved  the  right  to  sell  the  judg- 
ment after  submitting  offers  to  S.  for  ap- 
proval. Held  that,  as  the  two  writings  formed 
but  one  contract  under  Civil  Code,  section 
1642,  declaring  that  several  contracts  relating 
to  the  same  matter  between  the  same  parties, 
and  made  as  parts  of  substantially  one  trans- 
action, are  to  be  taken  together,  it  was  pre- 
judicial error  to  refuse  to  admit  the  con- 
temporaneous writing. — Cobb  t.  Doggett,  148 
Cal.  142,  75  Pae.  785. 

[e]  In  an  action  on  a  judgment,  evidence 
of  a  contract  whereby  the  original  judgment 
creditor  transferred  to  plaintiff  all  judgments 
standing  of  record  in  his  name,  in  connection 
with  the  admitted  fact  that  the  judgment  sued 
on  was  entered  prior  to  the  date  of  the  as- 
signment in  favor  of  the  original  judgment 
creditor,  and  the  absence  of  evidence  of  any 
previous  assignment  or  transfer,  was  suffi- 
cient to  support  a  judgment  for  plaintiff. — 
Curtin  v.  Kowalsky,  145  CaL  431,  78  Pae. 
968. 

Fob  AuTHonrrixs  noic  Otheb  States: 

See    30   Cent.   Dig.,  eols.  3042-3047,  SS 
1749-1761. 

{  figs,  Jttdgment  and  BM  as  Brl- 

dence. 

[a]  Jndgmeot-roU  is  admissible  in  favor  of 
SttceesBon  in  interest  of  parties  to  it. — Peter- 
son V.  Weissbein,  75  CaL  177,  178,  16  Pae. 
769. 

[b]  Bnle  that  judgment  is  admissible  only 
when  shown  to  be  valid  by  production  of 
roll  does  not  apply  where  facts  showing  juris- 
diction are  recited  in  judgment  itself.— Sim- 
mons V.  Threshonr,  118  Cat.  102,  60  Pae.  312. 

g  093.  Told  Tudgment  m  Bri- 

dence. 

[a]  A  void  judgment  is  inadmissible  in  eri- 
denee.-~Tumer  v.  McHhaney,  6  Cal.  887. 

8  594.  Findings  of  Court. 

[a]  It  was  immaterial,  aa  affecting  the  find- 
ing that  the  attorney  signed  the  receipt  and 
the  satisfaction  of  the  judgment  as  attorney 
for  tbe  original  plaintiff  in  the  action  in  which 
it  was  rendered,  as  Code  of  Civil  Procedure, 
section  385,  provides  that  on  transfer  of  in- 
terest in  a  suit  it  may  be  continued  in  the 
name  of  the  original  party. — Cobb  v.  Dog- 
gett, 142  CaL  142,  75  Pac.  785. 
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[b^  In  an  action  on  a  judgment,  a  finding 
that  a  payment  bad  been  made  to  as^gnees 
of  the  judgment  on  a  compromise  agreement 
was  not  against  the  evidence,  though  the 
compromise  w^s  with  the  attorney  of  the  as- 
signee,  it  appearing  that  the  assignees  au- 
thorized him  to  act  and  receive  the  benefits. 
Cobb  T.  ]>ogg«tt,  148  CaL  liZ,  76  Pac.  78S. 

S  S96.   Judgment. 

[a]  Under  the  special  contract  act  of  April 
S7,  1863,  if  the  complaint  in  an  action  on  a 
judgment  alleges  that  it  was  rendered  payable 
in  current  gold  and  silver  coin  only,  judg- 
ment will  be  entered  payable  in  that  kind 
of  money.— Wallace  v.  Eldridge,  27  Cal.  498. 

Fob  Authoritixs  roh  Other  States: 

See  30  Cent  Dig.,  eoU  S048.  8049,  |  1763. 

§  698.  FoctigB  TOdgiiMiitB-— Who  may  Sue. 

[a]  A  New  York  administrator  may  sell  a 
judgment  procured  there  by  his  intestate,  and 
his  vendee  can  collect  it  here  against  the 
debtor,  a  resident  of  this  state. — Low  t.  Bur- 
rows, 18  Cal.  181. 

Fob  AnTHOEiTns  roh  Otheb  States: 
See  30  Cent.  Dig.,  col.  3057,  }  1761. 

I  607.   Time  to  Sim  and  Llmltatloiu. 

[a]  The  act  of  May  4,  1862,  "defining  the 
time  of  commencing  civil  actions  in  certain 
cases,"  only  alters  a  portion  of  the  act  of 
April  22,  1850,  section  17;  it  does  not  change 
the  period  (five  years)  in  which  suit  may  be 
brought  on  judgments,  or  decrees  of  courts  of 
the  United  States,  or  any  state  or  territory.— 
Cavender  v.  Guild,  4  Cal.  250. 

[b]  Limitation  of  foreign  judgments  is  five 
years.— Cavender  t.  Guild,  4  Cal.  250. 

[c]  A  foreign  judgment  is  not  "a  contract, 
obligation,  or  liability  for  the  payment  of 
money,  founded  on  an  instrument  of  writing 
executed  out  of  this  state,"  within  the  mean- 
ing of  the  statute  of  limitations. — Patten  t. 
Bay,  4  Cal.  287. 

[d]  The  statute  of  limitations  of  this  state 
only  commences  running  against  foreign  judg- 
ment from  the  time  of  the  final  entry  thereof. 
Parke  v.  WiUUms,  7  CaL  247. 

[e]  Besident  owner  of  Nevada  judgment 
barred  by  laws  of  that  state  is  written  ex- 
ception of  section  361,  Code  of  Civil  Proce- 
dure.—Stewart  T.  Bpaulding,  72  Cal.  264,  13 
Pac.  661. 

[f]  A  forei^  judgment  Is  not  an  "instra- 
ment  in  writing  executed  out  of  the  state," 
within  the  meaning  of  subdivision  1  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure,  and 
though  it  is  a  contract  in  writing  within  the 
meaning  of  the  term  ' '  contract  or  obligation ' ' 

'  as  used  in  the  statute,  yet,  as  aneh,  it  is  not 
embraced  in  the  two  years'  limitation  pre- 
scribed bj  the  proTiaiom  of  that  subdiTiaion 


of  the  section,  the  word  "exeeated"  applf' 
ing  only  to  the  act  of  a  party  sought  to  he 
charged,  and  not  to  the  judgment  of  a  conrt 
Dore  V.  Thomburgh,  90  Cal.  64,  27  Pac  30. 

[g]  An  action  on  a  foreign  judgment  is  sot 
barred  by  the  statute  of  Umitationa  withis 
two  years,  under  section  339  of  the  Code  «f 
Civil  Procedure,  but  falls  within  the  pro- 
visions of  section  343,  respecting  actions  not 
otherwise  provided  for,  and  is  not  barred  br 
the  statute  until  four  years  after  the  canM 
of  action  has  accrued. — Dore  v.  Thornburih, 
90  Cal.  64,  25  Am.  St.  Bap.  100,  27  Pac.  8(L 

Fob  AuTHOums  nou  Otheb  States: 

See  30   Cent.   Dig.,  cols.  8068-3065,  H 
1764-1768. 

§  eo7i/s.   Plaadtng. 

[a]  In  an  action  on  a  judgment  obtained 
in  another  state,  where  the  transcript  of  the 
judgment  shows  the  jurisdiction  of  the  court 
on  its  face,  it  is  not  necessary  to  aver  jorii- 
diction. — Low  v.  Burrows,  12  CaL  181. 

[b]  Complaint  alleged  that  at  the  date 
named,  at  Baltimore,  in  the  state  of  Mary- 
land, the  Baltimore  city  court,  beitig  a  eoDrt 
of  genera)  jurisdiction,  in  an  action  therein 
pending  between  the  plaintiff  and  defenil- 
ant,  by  its  judgment  therein  duly  given  and 
made,  adjudged,  etc.  Held,  that  this  wu 
BuiEcient  averment  of  the  jurisdiction  of  the 
court. — Meredith  t.  Santa  Clara  Min.  Ashl, 
66  CaL  178. 

[c]  Where  an  action  is  brought  by  a  pirt- 
nership  in  Nevada,  and  pending  suit,  the 
firm  is  dissolved,  and  an  individuu  jn^Best 
rendered  against  the  defendants  in  plaintiif's 
favor,  in  an  action  in  California  on  such  jad{- 
ment  the  judgment-roll  in  the  Nevada  easf 
may  be  introduced  in  evidence,  and  there  will 
be  no  variance  between  the  evidence  and  tiw 
pleadings. — Stewart  T.  Bpaulding,  72  CsL 
264,  13  Pae.  661. 

[d]  In  an  action  vpon  a  jadgment  tendered 
in  the  queen's  bench  division  of  the  kigb 
court  of  justice,  in  England,  an  aUegation 
that  the  plaintiff  in  the  action  in  which  the 
judgment  was  rendered  signed  final  judgment 
for  a  specified  sum  in  accordance  with  the 
terms  of  an  order  of  the  said  court,  "whiek 
said  judgment  was  then  and  there  duly  gin*- 
made,  and  entered,"  is  sufficient  aa  againit 
a  general  demurrer. — ^Dore  v.  Thombnr^  M 
CaL  64,  25  Am.  St.  Bep.  100,  27  Pae.  30. 

[e]  In  an  action  on  an  English  judgment,  u 
allegation  of  the  complaint  that  on  the  date  of 
the  judgment  "the  value  of  said  judgment  a 
lawful  monev  of  the  United  States  of  Amerka 
was  «7,056 '  ^  sufficiently  alleged  the  valas  (d 
the  judgment.' — Murphy  v.  Murphy,  145  CaL 
482,  78  Pac.  1053. 

[f  ]  In  an  action  on  a  judgment  a  compUiat 
alleging  "that  said  queen's  bench  division  of 
said  high  court  of  justice  had  jurisdiction  of 
the  subject  matter  of  said  action  and  of  the 
parties  thereto,"  and  further  alleging  that 
said  judgiMBt  "waa  dalj  giTeBi  made,  asJ 
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entered  in  and  b^"  said  eourt,  taffieiently 
alleged  the  jnriadtetioa  of  the  court  render- 
'ing  the  jndgment,  in  the  absence  of  a  de- 
murrer.— MurshT  T.  Marphj,  145  CaL  488, 
78  Pac.  lOM. 

7m  AuTHOBrroa  roh  Othkb  Statu: 

See  30   Cent.  Z>ig»  cols.  8066-3087,  SS 
1778-1780. 

{  608.    Erldenca. 

[a]  It  will  be  preaamed  that  foreign  jn^- 
ments  do  not  bear  interest  in  abtenee  of  proof. 
Cavinder  t.  Guild,  4  CaL  850. 

[b]  In  an  action  on  a  judgment  rendered 
in  another  state,  evidence  that  the  summons 
therein  was  not  read  to  defendant  is  not 
admissible  when  it  is  not  shown  that  the 
reading  was  necessary  to  effect  a  service. — 
Greenzweig  t.  Stnlinger,  103  CaL  878,  37 
Pac.  398. 

[e]  Code  of  Civil  Procedure,  section  1022, 
prorides  that  the  jurisdiction  of  a  justice  of 
the  peace  of  a  sister  state  over  an  action  tried 
before  him  and  resulting  in  judgment  maj 
be  proved  by  the  justice  himself  "by  a  copy 
of  the  judgment  and  his  oral  examination  as 
a  witnesB,"  Held,  that  in  an  action  en  a 
judgment  rendered  in  a  justice  court  of  a 
sister  state  depositions  of  the  justice  were 
properly  admitted  showing  the  legal  exist- 
ence of  the  court,  though  not  the  "best" 
evidence. — Banister  v.  Campbell,  188  CaL  465, 
71  Pac.  604;  Banister  t.  Campbell,  138  Cai 
45S,  71  Pac.  703. 

Foe  Authobitieb  tbou  Othkb  Status: 

See  30  Cent.  Dig.,  cols.  3087-3091,  {} 
1781  1783. 

I  690.  —  FlBdiugB  Of  Ooort 

[a]  Where  a  complaint  in  an  action  on  a 
judgment  alleged  that  the  court  had  jurisdic- 
tion of  the  subject  matter  of  the  action  and  of 
the  parties  thereto,  and  that  the  judgment 
was  duly  given,  made,  and  entered  in  and 
by  said  court,  findings  that  the  allegafions 
of  the  complaint  were  true  snfficiently  showed 
the  jurisdiction  of  the  court  by  which  the 
judgment  was  rendered. — Murphv  T.  Murphr, 
145  CaL  488,  78  Pac  1058. 

§  60a   JttdgBMnt. 

[a]  In  an  action  on  an  EngUsli  judgment, 
where  tbe  complaint  alleged  the  value  of 
the  judgment  in  American  money  on  the  date 
of  its  rendition,  and  asked  interest  on  that 
amount  at  the  rate  of  seven  per  cent  per 
annum  from  said  date,  and  the  court  found 
that  the  allegations  of  the  complaint  were 
true,  the  judgment  to  be  rendered  was  prop- 
erly calculated  from  the  figures  and  allega- 
tiona  of  the  complaint.— Murphy  t.  Murphy, 
145  Cal.  488,  78  Pac.  1063. 

xrn.  FLEABiNas  ams  evzdekob  of 

JX7TOHENT  AS  EBTOPPBL  0&  DB- 
FENBE. 

HEOE88ITT  FOB  PLEADIKG.  |  901. 
PLBADINO  IN  ABATEUENT  PENDXMO  APFSAL 
rBOU  JUDGUEHT,  |  S08. 


UODB    AND    StrFPIOIENOT  OF  ALLEGATION. 
I  608. 

BVIDENOE  AS  TO  JU]>01CEHT.  |  «0A 
EVIDENCE    AS    TO    IDENTITY  OF  PASTIES, 
I  60S. 

  PRESUMPTION     FBOH      IDENTITY  OF 

NAMES,    I  606. 
EVIDENCE  TO   SHOW  ISSUES  DETEBMINED, 

I  607. 

BTIDENOE  TO  DCPEAOH  JUDGMENT,  |  608. 

S  601.  NecMSltF  for  Pleadiiig. 

[a]  A  judgment  may  be  used  In  evidence 
between  the  same  parties  in  bar  of  another 
action  for  the  same  cause,  if  there  was  no 
opportunity  of  pleading  the  judgment  la  bar. 
Jackson  v.  Lodge,  36  CaL  28. 

[b]  General  rule  that  estoppel  by  a  former 
judgment  must  be  pleaded  does  not  apply 
where  no  opportunity  to  plead  the  estoppel 
is  given.— Clink  v.  Thurston,  47  Cal.  21. 

[c]  Defense  of  former  adjudication,  to  be ' 
available,  must  be  pleaded. — Brown  t.  Camp- 
bell, 110  Cal.  644,  43  Pac.  18. 

Few  Avthobities  FBOH  Othbb  Statbb: 

See  30  Cent.  Dig.,  eols.  3097-3101,  »  1787- 
1790. 

$  602..  Pleading  In  Abatanwnt  Fending  Ap- 
peal from  Jlidgment. 

[a]  Where  a  judgment  is  ineffectual  as  evi- 
dence under  a  plea  of  a  former  adjudication, 
until  the  time  for  an  appeal  therefrom  has 
expired,  the  true  course  of  the  defendant  in 
such  case  is  to  plead  the  pendency  of  the  . 
former  action  in  abatement  until  the  judg- 
ment therein  becomes  final,  when  the  judg-  I 
ment  may  be  pleaded  in  bar  of  the  action 
^y  supplemental  answer. — Brown  T.  Camp- 
bell, 110  Cal.  644,  43  Pac.  12. 

§  603.  Hodo  and  Baffldency  of  Allegation. 

[a]  In  pleading  the  judgment  of  a  probate 
court,  it  being  a  eourt  of  limited  and  inferior 
jurisdiction,  it  is  necessary  to  set  forth  the 
facts  which  give  jurisdiction. — Smith  v.  An- 
drews, 6  Cal.  658. 

[b]  Where  one  claiming  title  to  lands  under 
a  decree  of  the  probate  court  alleged  that  a 
decedent  named  in  his  lifetime  bought  the 
same,  taking  a  deed  thereof  in  his  wife's 
name,  and  that  he  afterward  died  in  a  certain 
County  named,  and  that  afterward  divers  pro- 
ceedings and  decrees  in  the  matter  of  his 
estate  were  duly  given  and  made  in  the  pro- 
bate court  of  said  county,  through  and  under 
which  the  plaintiff  became  the  '  purchaser,  and 
all  the  right,  title,  and  interest  of  the  dece- 
dent became  invested  in  bim,  the  pleading  Is 
not  demurrable  because  it  did  not  appear 
from  the  same  that  the  probate  court  bad 
jurisdiction,  or  that  an  administrator  had 
been  appointed. — Beans  Emannelli,  30  CaL 
117, 

[c]  Plea  of  former  adjudicfition  need  not 
state  that  former  judgment  had  become  final 
and  had  not  been  appealed. — ^Baird,  In  re, 
84  CaL  07,  84  Pac.  167. 
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[d]  Section  458  of  tbe  Code  of  Cfvil  Proce- 
dure, providing  that  a  jadgment  of  a  eonrt 
may  be  pleaded  by  stating  that  such  judgment 
"was  duly  given  and  made/'  has  no  reference 
to  judgments  of  courts  of  general  jurisdiction, 
but  only  to  judgments  of  courts  of  special 
jurisdiction. — Wellei  T.  Dickinson,  98  CaL 
108,  28  Pae.  854. 

[e]  Section  456,  Code  of  Civil  Proeednre, 
relating  to  manner  of  pleading  jadgments,  is 
not  applicable  to  causes  litigated  and  de- 
cided in  courts  of  general  jurisdiction. — Clark 
V.  Nordholt,  121  CaL  28,  66  Am.  St.  Bep,  20, 
S3  Pac.  400. 

[f ]  An  allegation,  in  a  plea  of  a  former  judg- 
ment, construed,  and  held  to  mean  no  more 
than  that  plaintiff  owned  an  easement  to 
carry  water  over  defendant's  land. — Hoyt  T. 
Hart  (Cal.  Sup.),  87  Pac  560. 

Fat  AuTHOBiTiES  ntoic  Othxb  States: 

Pleading  judgments  of  justices  and  other 
inferior  officers  and  courts:  27  Am. 
Dec.  144,  note.  See,  also,  30  Cent. 
Dig.,  cols.  8103-3116,  §§  1795-1803. 

§  604.  Bvldenoe  as  to  Jadgment. 

[a]  Opinion  of  judge  rendering  judgment  re- 
lied upon  as  an  estoppel  is  not  admissible  to 
control  the  legal  effect  of  the  judgment  where 
the  record  shows  that  the  cause  of  action 
and  the  parties  are  the  same,  as  respects  the 
plaintiff  and  two  of  the  defendants  to  the 
present  action. — Keech  t.  Beatty,  127  Cal. 
177,  59  Pac.  837. 

[b]  Where  a  decree  was  that  complainant 

was  entitled  to  operate  a  certain  irrigation 
ditcb  along  the  "south  line"  of  certain  land, 
and  defendant,  who  owned  the  land,  filled 
up  a  portion  of  the  ditch  north  of  the  line 
established  by  the  decree,  it  was  error  for 
the  court,  in  contempt  proceedings  against 
her,  to  admit  evidence  for  the  purpose  of 
showing  that  the  description  of  the  ditch  in 
the  judgment  was  not  accurate,  and  find  her 
guilty  of  contempt. — Wiahon  v.  Superior  Court 
of  Tulare  County,  138  Cal.  78,  70  Pac.  1007. 

[c]  Where  the  judgment  in  an  action  is 
ambiguous,  parol  evidence  is  admissible  to 
aid  in  construing  it  when  it  is  introduoed  in 
bar  of  another  suit. — Lillis  t.  People's  Ditch 
Co.,  29  Pae.  780. 


i!^  AnTHOBims  tboic  Other  States; 

Extrinsic  evidence  of  jurisdiction  to  sus- 
tain judgments:  20  Am.  St.  Kep.  S21, 
note.  See,  also,  80  Cent.  Dig.,  eols. 
3124-3133,  8S  1809-1812. 


$  60S.  ETidence  as  to  Identity  of  Parties. 

[a]  The  identity  of  the  parties  in  a  record 
with  the  parties  in  another  record  may  be 
shown  by  parol  evidence. — Garwood  t.  Oar- 
wood,  29  Cal.  614. 


Tom  Autbobities  fsou  Otheb  Siatis; 

See  30  Cent.  Dig.,  eoli.  8U8-3140,  H 

1819-182X 

2  606.  —  Franinptloii  fmn  Uniti^  €( 
Names. 

[a]  Where  W.  J.  D.  was  plaintiff  in  an  ac- 
tion for  rent,  and  the  defendant  set  up  & 
judgment  obtained  in  another  court  against 
W.  J.  D.,  without  averring  the  ideptity,  held, 
that  the  identity  of  the  parties  is  to  be  pre- 
sumed from  the  identity  of  names. — ^Donglu 
T.  Dakin,  46  Cal.  49. 


S  607.  BTldaics  to  abow  bsnas  DstanidiiaiL 

[a]  Evidence  other  than  the  record  of  & 
former  Judgment  is  admissible  to  show  that  > 
question  in  issue  in  a  present  action  is  the 
same  as  one  determined  in  another  actios 
between  the  same  parties. — Graves  v.  fieb- 
bron,  125  CaL  400,  58  Pae.  12. 

[b]  The  written  opinion  filed  by  the  triil 
court  in  a  case,  being  no  part  of  the  recor<], 
is  not  competent  evidenee  to  show  what  the 
issues  were.-— Keech  t.  Beatty,  127  CaL  177, 
59  Pac  837. 

Fob  Autbobities  roic  Otheb  States: 

See  30  Cent.  Dig.,  ooli.  3140-3159,  U 
1822-1825. 

g  608.  Eridence  to  bipeatih  JMgmsiit, 

[a]  Clerk's  certificate  cannot  be  received  to 
contradict  a  judgment — Belt  v.  Davis,  1  CaL 
135. 

[b]  Evidence  upon  which  judgment  is  ren- 
dered cannot  be  used  to  impeach  it.-— Ooad  t. 
Montgomery,  119  Cal.  5S7,  51  Pac.  681. 

[c]  Where  a  judgment  recited  that  plaintiff 
in  an  action  to  set  it  aside  had  been  dol/ 
served  with  process,  and  the  recital  mi 
sustained  by  the  affidavits  of  publication  of 
the  summons  and  of  depositing  in  the  pott- 
office  the  eoi^  of  the  summons  and  eomidsint 
in  accordance  with  the  order  of  court,  tin 
recital  is  a  judicial  determination  by  the 
court  of  the  sufficiency  of  the  service,  ud 
though  entitled  to  the  same  presumption  oi 
verity  as  its  determination  on  any  other  iasae, 
may  be  impeached  by  some  extraneous  mat- 
ter.—Parsons  T.  Weis,  144  Cal.  410,  77  Pse. 
1007. 

[d]  The  validity  or  effect  of  a  judgment  be- 
ing a  matter  of  record,  it  cannot  be  overcoiM 
by  evidence  of  any  lower  degree. — PaiaoBS  v. 
Weis,  144  Cal.  410,  77  Pac.  1007. 

[e]  The  record  or  judgment-roll  may  not  bi 
impeached  for  want  of  jurisdiction  by  the 
minutes  and  files  of  the  court,  or  other  eztris- 
sic  evidence. — Ballerino  v.  Superior  Conrt  of 
Los  Angeles  County  (CaL  App.},  84 
225. 
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JUDGMENT  BOOK  OE  DOCKET. 

Bm  MgBMU,  I  110. 

JUDOHrar  CBEDITOBS. 

K(Ui  M  to  pmpn^  tiaiutamd  In  fnid  of 
ondltras.   0M  TniidiilMit  OeaTSjuou.  S  Hi- 

JUDGMEliT  IN  REM. 

Boo  Jodcmont,  XVL 

JUDGMENT  ON  MOTION. 

8oo  Jodgmant,  |  138. 

JUDGMENT-BOLL. 

Boo  jDdcmOBt.  II  SOB-SOS. 
Ai  ovMoneo  in  erfnlnal  euoi.   800  OrimtMS  bv, 

JUDGMENTS  BE  VIEW  ABLE. 

800  Dodiloai  BoTlowaUo. 

JUDICIAL  ADMISSIONS. 

As  otUmmo.   Wm  Brldraeo,  ||  SOO-SSS. 

JUDICIAL  CONFESSIONS. 

AO  ovldMUO  In  erimlsol  eoooi.  Sto  OdMlBkl  Zaw, 
I  860. 

JUDICIAL  DISCBETION. 

■00  ZMoenUoB  tt  Oout. 

JUDKflAL  DISTRICTS. 

800  Ooutf,  I  16. 
jBdldal  BOtleo  of.   Soo  BfUnuo,  |  SS. 

JUDICIAL  FUNCTIONS. 

Of  JniUevi  of  tho  poaeo.  Boo  JaiUeoi  of  thi 
Vooeo,  I  18. 

JUDICIAL  HI8T0BT. 

Briof  oeeonBt  of  JndioiU  Uitonr  of  OiUftttsU 
pmloa*  to  oxguiiutloa  of  ototo  forommoBl  1v 
VstboBlol  BOBaon.    800  1  00.  T  ot  M» 

Of  pnboto  eonrt.    800  Oovrto,  |  188. 

JUDICIAL  NOTICE. 

Of  opponaU  eout.    Seo  Appoal  OBd  Error,  |  1088. 
Is  erlmlnal  eatot.    Sm  Orialnol  Lov,  I  77. 
Zb  dvU  eooea.    Boo  Evldonoe,  |  1  ok  ooq. 

JUDICIAL  POWERS. 

Of  eurka  of  ooorto.  Boo  Olorki  of  Oonxti,  |  IS. 
Pewor  of  lofliUtnn  to  ouifor  on  osoeBUTC  ox  od- 

■iBiitnUTO  oaeon.    Boo  OoBitltBtioaal  Lav.  I 

01. 


JUDICIAL  PROCESS. 

800  Proeoio. 

JUDICIAL  BECOBDS. 
Boo  Boeordi. 
A»  OffidoBco.    800  EvidOBN,  II  S84-88S.  • 

JUDICIAL  SALES. 

Inelndo  mat  nndtr  ordori  or  Jndgmenti  of  eooiti 
iB  gflsarol;  mumoi,  eondaet,  ToUdltj,  ond  affect  of 
ouch  mIob;  eonflmlBg  or  tocsUbc  oetting  ulde, 
oto.,  tbo  tolo,  oBd  nmlo;  cciBVoyuooi  to  pu* 
ebuen,  ud  Utle,  rlclito,  ud  UsUUtloi  of  pvrAio* 
on  ftt  taeli  nJoi;  uid  rodompttoB  thonfiOB. 

KATTTBE  AND  ESSENTIALS,  |  1. 
DECREE  OF  SALE,  |  8. 
TIME  OF  SALE,  |  8. 
CONFIRMATION,  i  4. 
PRESUMPTION  AS  TO  TALIDITT,  |  8. 
•  BIDS— WITHDRAWAIj,  |  6. 
VACATING  OB  SETTING  ABIDE,  |  7. 
TITLE  AND  RIGHTS  OF  PDRCHASEB,  |  8. 

.         APPLICATION  OF  DOOTBIHB  OP  OAVBAl 

EMPTOR,  I  fl. 
DEED  TO  PTTBCHASEB,  |  10.  • 
—  BEFOBKATION,  |  11. 

Bofual  Of  Uddor  to  p»7  aaoBBt  of  Ud  M  ooirtonpt 

of  court.    Boo  Contempt,  |  IS. 
BxoeotlOB  oales.    See  Exeentlona,  VII. 
Probato  aalot.    Boo  Ezecnton  and  Admlnlttrators, 

VUi. 

Heceisltr  tbat  Jndleltl  aale  of  load  bo  orldoBood  by 

wrttinj.    Boo  rnndi,  BUtnto  of,  I  88. 
SlgUo  of  pnrehaioxi  at  Jadldal  Ulo  1b  xoor  'ft  to 

property  frondoloBtly  tnattonod  by  dobtor.  Boo 

rrandtUMit  CoBVOTaBeeo.  |  114. 
Of  honoatead  on  deatb  or  iasaBlty  of  oponoo.  800 

Homeitoado,  I  84. 
Of  property  of  infantf.   Boo  InfaBta.  |  83. 
Bxoentlon  aale  In  Jnitloo  eoutl.    Boo  JBttteoi  of 

tbo  Peace,  |  98. 
Xandamna  to  compel  oxoentloB  of  dood  to  psr- 

cbaaar.    Boe  MaBdamaa,  |  38. 
ToKoeloanzo  aalos  of  land.   Boo  Mortcifoo,  ||  18B- 

888. 

8alo  of  paitBMaUp  aiioti  ob  Jadldal  dlasotBUos 

of  flm.   800  PartBorab^,  |  188. 
&i  aetloB  to  oafotoo  Tondor'8  lion.   800  ToBdor 

and  Pnrebaioi,  |  iso. 

I  1.  Nitnn  tad  EaswtlftlB. 

[a]  When  b  aale  ii  made  under  m  power 
pven  bj  the  statute,  all  the  requirements  of 
aftch  statute,  so  far  as  they  are  conditions 
precedent  to  the  operation  of  the  power  to 
Test  the  eststo,  must  appear  to  have  been 
complied  with.— Beid  Bobreeht,  102  Cal. 
620,  36  Pac  875. 

[b]  Sale  b7  sheriff  is  regarded  as  sale  hy 
judgment  debtor.— Thresher  Atchison,  117 
Cat  75,  59  Am.  St.  Sep.  159,  48  Pae.  1020. 

Fob  AuTBtwms  tbom  Otssb  States: 

20  L.  E.  A.  737,  21  L.  B.  A.  881,  30  L. 
B.  A.  98,  notes.  See,  also,  81  Cent.  Pif ., 
eols.  5-8,  §§  1-4. 
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$  2.  DacTM  of  Bal«. 

[fr]  The  natare  of  th«  interest  to  be  sold 
under  a  decree  of  sale  ia  saffleientlT'  ascer- 
tained by  a  lease  whieh  is  referred  to  and  de< 
scribed  in  the  deeree. — OaskiU  r.  Mooro,  4 
CaL  233. 

Fu  AtfrHOBinss  noic  Othxb  Stjltis': 
See  31  Cent.  Dig^  eols.  8-14,  H  S-18. 

$  3.   Time  of  Sale. ' 

[a]  Code  of  CiWl  Proeednre,  sections  681, 
683,  provide  tbat  a  person  in  whose  favor 
judgment  is  given  may  have  a  writ  of  ex- 
ecation  for  its  enforcement,  returnable  at 
any  time  not  less  than  tea  nor  more  than 
sixty  days.  Section  684  provides  that,  when 
a  judgment  requires  the  sale  of  property, 
the  same  may  be  enforced  by  a  writ  .recit- 
ing such  judgment,  and  directing  the  sale. 
Held,  that  a  writ  issned  under  said  section 
684  is  not  an  exeeotion,  and  the  sale,  there- 
fore, is  not  invalidated  by  being  made  after 
the  time  limited  for  the  return. — Southern 
California  Lumber  Co.  ▼.  Ocean  Beach  Hotel 
Co.,  94  £al.  217,  28  Am.  St.  Sep.  IIS,  20 
Pac.  627. 

Fw  AuTHOBims  mou  Othxb  Statm: 
See  31  Cent.  Dig.,  eols.  27,  28^  fi  84. 

S  4.  OonflzmatloB. 

[a1  Conflrmation  is  not  necessary  where 
neitner  code  nor  judgment  ordering  sale  re- 
quires it. — Kimple  t.  Conway,  75  Cal.  41^ 
415,  17  Fae.  546. 

Fos  AvTHOimu  ruou  Otbke  Statbs: 

Effect  of  confirmaUon  of  jndieial  sales 
as  res  judicata:  62  Am.  St.  Bep.  176, 
note. 

Effect  of  confirming  order:  29  Am.  St. 
Bep.  49S,  note.  See,  also.  Cent.  Dig., 
eols.  56-67,  St  69-67. 

I  5.  Pnnmvtloii  tm  to  VaUdtty. 

[a]  The  rule  by  which  a  presumption  of 
compliance  with  legal  formalities  in  a  sale  by 
ofiScers,  or  trustees,  is  sometimes  raised  by 
lapse  of  time  with  possession  in  the  pur- 
chaser, only  authorizes  the  presumption  as 
to  intermediate  steps  in  the  proceeding. 
That  which  is  the  foundation  of  the  author- 
ity to  sell,  as  well  as  the  execution  of  the 
deed  by  which  the  sale  is  consummated,  is 
not  within  the  rule,  and  must  in  all  cases 
be  proved. — Keane  t.  Cannovan,  21  CaL  291, 
82  Am.  Dee.  738. 

I  6.  Bids— WlthdnwaL 

[a]  At  a  sheriff's  sale  the  bidder  may  with- 
draw his  bid  at  any  time  before  the  prop- 
erty is  struck  off  to  him. — Hibemia  Savings 
etc  Soe.  T.  Behnke,  121  CaL  339,  53  Pac 
812. 


F(»  AiTTHOBFnas  nou  Otbke  SrATist 

28  C.  0.  A.  192,  note. 

'Release  from  bid,  when  porehaser  way 
obtain:   70  Am.  Dec  572,  note.  Bee, 
also,  81  Cent.  Dig.,  cola.  36-54,  H 
66. 

I  7.  Tacatiiic  «r  Bottliic  AMb, 

[a]  Inadequacy  of  priee  is  never  of  itnelf 
sufficient  to  annul  a  sheriff's  sale. — Smith  t. 
Bandall,  6  Cal.  47. 

[b]  Courts  of  equity  are  ever  ready  to  grant 
relief  from  sales  made  upon  their  decrees, 
where  there  has  been  irregularity  in  the  pro- 
ceedings rendering  the  title  defective,  as  well 
when  the  purchaser  or  parties  interested  have 
been  misled  by  n  mistake  of  law  as  to  the 
operation  of  the  deeree,  as  when  they  hare 
been  misled  by  a  mistake  of  fact  as  to  the 
condition  of  the  property  or  the  estate  sold, 
provided  application  be  made  to  them  in  the 
suits  in  which  such  decrees  are  entered,  with- 
in a  reasonable  time,  and  the  relief  songht 
will  not  operate  to  the  prejudice  of  the  jnrt 
rights  of  others. — Goodenow  t.  Ewer,  16  CaL 
461,  76  Am.  Dec  540. 

[e]  Assignee  in  insolvency  who  has  nude 
sale  under'  order  of  conrt  which  may  be  set 
aside  on  equitable  grounds  need  not  resort 
to  bill  in  equity,  but  may  move  to  set  sale 
aside  on  any  equitable  ground. — Thompsoa 
T.  Superior  Court,  119  CaL  542,  SI  Pac  863. 

[d]  The  superior  conrt  ordered  a  sale  of 
property  of  an  insolvent  estate  set  aside  ob 
payment  to  the  purchaser  of  a  certain  sum, 
which  he  refused  to  accept,  and  later,  ob 
an  ex  parte  application  of  the  assignee,  based 
on  an  inaccurate  statement  of  facts,  entered 
an  unconditional  order,  without  notice  te 
the  purchaser,  directinff  him  to  torn  the  prop- 
erty over  without  being  reimborsed.  Held, 
that  the  ex  parte  order  was  void,  since  it 
denied  the  purchaser  his  right  to  be  heard 
in  a  judicial  proceeding  in  which  a  judg- 
ment was,  in  effect,  entered  against  him.— 
Thompson  T.  Swenor  Court  of  City  and 
County  of  San  Francisco,  119  CaL  SiS,  51 
Pac  863. 

Fob  AnTHOBiTiBS  raou  Othxb  States: 

See  31  Cent.  Dig.,  cola.  78-99,  Sf  7247- 

S  8.  Title  and  Blgliti  of  Pnidiuer. 

[a]  The  title  acquired  by  a  third  person, 
in  good  faith,  under  a  judgment  of  the  court 
of  first  instance,  while  such  judgment  is  is 
force,  is  protected  by  section  6  of  the  act  of 
February  28,  1850,  and  is  not  impaired  or  af- 
fected by  the  Teversal  of  the  judgment  by 
this  court. — ^Loring  v.  Illsley,  1  Cal  24. 

[b]  The  statnte  allowing  a  redemption  of 
property  sold  at  judicial  sales  contemplates 
that  the  possession  shall  not  change  to  the 
purchaser  until  the  expiration  of  ths  tiae 
limited  for  redemption. — Guy  T.  IDddlftOB, 
5  Cal.  398. 
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[e]  After  sale,  and  before  the  term  of  re- 
demption haa  expired,  the  psrehaser  ia  en- 
titled to  collect  the  rente.— ICeDevitt  t.  Sal* 
livui,  8  Cal.  592. 

[d]  If  sale  or  proeeia  la  voidable  onlj,  title 
la  good. — Gray  t.  Hawea,  8  CaL  568. 

[el  A  sale  was  had  in  »  partienlar  manner 
nnder  a  decree.  Upon  aroeal  the  deeree 
was  reversed,  and  the  sale  ordered  to  be 
made  differently — in  separate  lots  instead  of 
in  one.  Held  that,  apon  the  question  wheth- 
er the  sale  should  stand  or  restitution  be 
had,  the  partial  reversal  was  the  same  as  a 
total  reversal. — Bejnolda  t.  Harria,  14  CaL 
667,  76  Am.  Dee.  459. 

[fl  Whether  purchaser  at  judicial  sale  can 
maintain  action  for  rents  and  profits  against 
tenant  in  possession  before  receiving  his  deed 
from  the  sheriff,  qneryt — Shores  v.  Scott 
Blver  Co.,  81  Cal.  13S. 

[g]  Purchaser  for  value  at  judicial  sale, 
who  is  not  judgment  creditor,  without  no- 
tice of  extrinsic  facts  which  are  relied  upon 
to  impeach  the  judgment  under  which  the 
sale  was  made,  is  not  affected  hj  aneh  facts. 
Beeve  v.  Kennedy,  43  CaL  648. 

Th]  Title  acquired  by  plaintiff  at  a  sale  upon 
hia  own  judgment  ia  affected  by  any  defect 
in  the  proceeding!  by  virtue  of  which  the 
judgment  is  reversed. — Pnraer  t.  Cady,  120 
Cal.  214,  52  Pac.  489. 

[i]  The  title  aeqoired  on  a  sale  on  fdre- 
eloaure  of  a  lien  relates  back  only  to  the 
commencement  of  the  action,  where  neither 
complaint  nor  judgment  shows  the  date  of 
the  lien.— Purser  v.  Cady,  120  Cal.  214,  52 
Pac  489. 

[j]  The  sale  of  mortgaged  property  made 
pending  an  appeal  by  the  mortgagor,  upon 
which  no  stay  bond  was  given,  and  upon 
which  the  judgment  was  not  reversed,  can- 
not be  set  aside  by  the  superior  court 
merely  because,  as  the  result  oi^  the  appeal, 
the  findings  and  judgment  were  directed  to 
be  modified  as  to  the  amount  due,  without 
direction  of  change  as  to  the  order  of  s^e. 
It  cannot  be  said  from  that  fact  alone  that 
the  mortgagor  has  "lost"  any  property  of 
which  restitution  is  authorized  to  be  made 
by  setting  aside  the  order  of  sale. — Barn- 
hart  V.  Edwards,  128  Cal.  572,  61  Pae.  176. 

[k]  As  a  leasehold  interest  is  not  real  prop- 
erty within  the  meaning  of  Code  of  Civil 
Procedure,  section  671,  making  a  judgment 
a  lien  on  real  property,  a  sale  thereof  where 
there  has  been  no  lery  takes  effect  and 
creates  a  lien  on,  and  not  before,  its  date, 
or  at  least  aot  before  the  notices  of  sale 
are  posted. — Summerville  v.  Stockton  Milling 
Co.,  142  Cal.  529,  76  Pac.  243. 

[1]  Where,  after  redemption  by  a  second 
mortgagee  the  land  was  sold  at  judicial  sale 
held  that  the  title  did  not  vest  in  the  pur- 
chaser thereat  though  the  second  mortgagee 
was  not  a  qualified  rcdemptioner.  (Code  Civ. 
Proc,  sec.  700.)— Youd  v.  German  Saving* 
ete.  Soe.  (Cal.  App.),  86  Pae.  991. 


F»  AUTHORITIBS  raOU  OTHB  STATUI 

See  81  Cent  Dig.,  eoL  99,  8  88. 

I  9.   i^pllealte  of  Doetirliw  of  OarMt 

Emptor. 

[a]  Ordinarily  maxim  of  caveat  emptor  ap- 
puea  to  jndieiml  aalea,  bnt  it  has  many  limita- 
tions and  exeeptions. — ^Webster  Haworth,  8 
CaL  21,  68  Am.  Dee.  287. 

[b]  Caveat  emptor  applies  to  valid  judicial 
sales  in  the  absence  of  misrepresentations. — 
Webster  v.  Haworth,  8  CaL  81,  68  Am.  Dee. 
287. 

Fox  AuTHcniTiEs  nou  Othkr  Statis; 

Caveat  emptor,  when  the  rule  of  judi- 
cial sales:  26  Am.  Bep.  88,  note. 

S  10.  IM  to  Pnrtihaaar. 

[a]  Though  the  conrt  cannot  direct  a  deed  to 
be  made  until  six  months  after  a  judicial 
tale,  a  judgment  directing  a  sale  cannot  be 
qnestioned  by  the  debtor  because  it  directs 
that  after  the  confirmation  the  receiver  shall 
forthwith  execute  a  deed,  as  it  will  not  be  as- 
sumed that  the  receiver  will  do  so  before  the 
time  authorized  by  law. — Woodbury  v.  Ne- 
vada Southern  By.  Co.,  120  Cal.  463,  52  Pac. 

Ton  AtrrHOsmES  raou  Othie  States: 

Operation  of  sheriff's  deeds  by  relation: 
58  Am.  Dec.  57,  note.  See,  also,  31 
Cent.  Dig.,  cols.  143-146,  |S  119-122. 

I  11.   Bef ormatloa. 

[a]  Where  a  contract  was  omitted  by  mis- 
take from  a  judgment  directing  the  sale  of 
certain  property,  the  commissioners'  deed  can- 
not be  reformed  by  making  it  purport  to  con- 
vey the  contract,  which  had  not  in  fact  been 
sold,  and  which  the  commissioners  were  not 
authorized  by  the  writ  to  sell. — ^HuU  T.  Cal- 
kins, 137  Cal.  84,  69  Pae.  838. 

JUDICIAL  SEPARATION. 
See  DlToroe. 


JTn)IGIAL  WRITS. 

Am  rafarencM  ondsr  WittSk 

JUDIOIAKT. 
■se  Oeuts;  Judges;  JiaUoss  of  Psaee. 

JUDICIAKY  ACT. 

TsUaitj  ef  federal  Jndlelair  act.   Bee  Oovt*,  S 
IBl. 

lUMPINO  BAIL. . 
lie  Bait. 
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JUMPINO  FBOM  TBAIN-^TETBT,  I,  SS  1*2. 


JUMPINO  FBOM  TRAIN. 

Jtunplnc  from  ma^tag  tnJa  H  OMrtifbatory  Mglt 
(•net.    Sm  OwxUn,  |  196. 


JUNIOR  MORTOAOEES. 

BSgiU  on  foiMlonm.   8m  Uortgag*^  |  190. 


JURAT. 

To  aflUtvlto.   Soo  Aadavita,  |  B, 


JURI8DI0TI0N. 

Boo  Oonrti,  ^  ind  eroM-nfuonooi  tkonandor. 
Admiralty  JnrlidloUoa  of  lUto  oad  fodona  eontti. 

Soo  Admlrattr,  |  1. 
AppalUU  JniiodletloiL    800  Apioal  oad  Error,  || 

22-30. 

Noeooalty  tliat  roeoid  on  oppoal  ibov.   Boo  ^poil 

ud  Error,  |  B7S. 
Of  ftppaUato  court  oftor  romud.   floo  i^ffool  and 

Bmi,  I  1487. 
Wont  or  oxeaaa  of,  00  froond  fox  corUorirL  800 

OorUoiarl,  |  19. 
ThtOBtonod  axcMi  ex  laptopor  dlvoiUtoro  tt,  m 

fioand  for  oottlorarL    See  OerUoxorl,  ||  Id,  IB. 
Of  conrta  of  aqnltr.    8eo  Bqnltr,  X. 
To  oidor  proboto  talo.   Soe  EiMaton  and  Admin- 

Istrfttori,  i  389. 
Jndgmnit  m  avldonce  of.    Sea  Judgment,  |  486. 
OlvU  Ituladiotlon  of  eonrta  of  jnatiooo  of  tko  pOMO. 

Boo  JuUcoi  Of  tbo  POMto,  XXL 


JURISDICTIONAL  FACTS. 

HoeoMitr  ttaat  Jndgmont  roetto.    Soo  JndcMonl^  | 
147. 

JURY. 

Inelndo  Iwdfo*  of  poraoni  iwom  to  Inqnlro  lalo 

and  dotermlne  mattera  of  fact  In  Jndlclal  proceed* 
Inga,  more  particularly  petit  Jnrlei  or  trUl  Jnxloa, 
eelacted  and  iwom  to  try  Isanoa  of  fact.  In  elTll 
or  criminal  proceedlnce,  oo  tbe  erldance  preaented; 
natnre  and  eouatltntlon  of  different  Undo  of  iorlea; 
qaallficatlona,  exemption.  Belactlon,  anmmonlng,  and 
eompenaatlon  of  Jnrora  In  goaeral;  competency  <tf 
Jnrora,  and  challongoi  and  trial. tbeireof;  Imponollnc 
and  amaxlnc  Inry  for  trial  of  paiUeiilar  anie;  and 
xlglit  to  tttol  by  Jory  aad  mlTor  ttaoroof  in  |o»* 
and. 

L  NATURE  AND  CONSTTrUTION,  §§  1- 
3. 

XL  RIGHT  TO  JUBT  TRIAL,  §§  4-43. 

m.  QUALIFICATIONS  FOR  JURORS  AND 
EXEMPTIONS,  §§  44-50. 

IV.  SUMMONING,  ATTENDANCE,  DIS- 
CHARGE AND  COMPENSATION,  §§ 
51-68. 

V.  COMPETENCT  OP  JURORS,  CHAD- 
LENQES  AND  OBJECTIONS,  §}  «9- 
118. 

AppoaUUUty  of  order  denying  eliaUenfo  to  Jazex. 
Bee  Affpoal  and  Snor,  |  UlVi. 


VooiMtr  iox  SMtton  M  Mw  UUL  to  oblilA  xovtev 
of  rofoMil  of  ]as7  trial.  Bee  Appoal  and  Zixo^ 
I  846. 

BoTlow  of  diaerotlon  of  eonrt  aa  to  qaaUflcaUon 'of 
Jniora.   See  Appoal  and  Error,  |  1195. 

PreanmptUui  OB  appoal  regarding  tlgM  to.  and 
walTex  oC;  Jur  trial.  'Soo  Appeal  and  Error,  | 
n8S. 

Power  of  appellate  eonrt  to  rerlov  nUlBga  on  dal- 

long*  to  Juon.    Soe  Appeal  and  Error.  1  1248. 
BamloM  orrozi  In  aelactlon  of  Jnnn.   See  Ap- 
peal and  Erro^  |  1S9S. 
ZBtorforoneo  vith  procoodlagi  of  ivf  aa  contoapt. 

Boo  Contempt,  |  81. 
Onetody,  eondact  and  deUberatfona  of  Jory  pending 

criminal  tilaL  8e«  Criminal  Law,  |g  468-479. 
Slacharge  of  Jnry  after  aabmlaalon  of  caaa.  See 

Criminal  Xaw,  ff  480-484. 
Dladuirge  of  part  of  panel  aa  liarmloii  or  piojodldal 

orror.   Soe  Criminal  I^v,  |  796. 
Barmloaa  and  projndlelal  errox  In  oneuilng  ]nror. 

See  Osimlul  X«w,  |  784. 
Barmlaaa  and  ptojndloial  error  la  tilings  oa  Arit 

langea.    Bee  Criminal  Lair,  |  789. 
Harmleia  and  piejodlclal  error  la  drawing  of  ittf. 

Bee  Criminal  Iaw,  |  761. 
Ifoceialty  for  objootlon  In  lower  court  to  roTlow 

competency  of  Jnrora  and  mllDga  relating  tban- 

to.   Soe  Criminal  Law,  |  6S7. 
Nocoaalty  for  objection  In  lower  eonrt  to  rovlow 

appolntBoat  «t  Jnj  titer.   Sot  Criminal  law.  I 

689. 

nmoaa  of  Jnrox  aa  gioud  for  now  tdiL   So*  Oftm- 

Inal  Xaw,  i  618. 
MaqnalUcatlon  of  Jnror  aa  gronnd  for  now  tcttL 

Sko  Criminal  Law.  I  617;  Now  TxlaL  I  S6. 
Xupropor  allowanoe  of  cbaUango  aa  ground  for  no* 

trlaL    See  Criminal  Law,  |  616. 
Slaanallflcatlon  of  inry  trior*  aa  gtonad  for  now 

trial.    See  Criminal  Lav,  |  616. 
XTatttie  and  elementa  of  offenae  of  embraeory.  See 

Embracery,  f  1. 
Bffoet  of  Tordiol  of  Oorifl's  luy.   Soo  TtgooaUw. 

I  61. 

tmr  trial  of  aeeonnt  of  onentor  or  admtalitxaMB. 

Soo  Bzocnton  and  Admlnlstratora,  |  6SB. 
Objacttena  to  Jnry  aa  gronnd  fox  axroot  ai  ]«lf- 

ment.    Boo  Jndgment,  |  181. 
DlBQnallflcatlon  or  mlocondnct  of,  or  affecting  Jnxon 

aa  gronnd  for  now  trUL   Soo  Hew  Trial,  |i  85- 

88. 

Z.  NATURE  AMD  OONSTITimOir. 

g  1.   Oonstltntlon  in  General 

[a]  Accused  has  right  to  trial  b7  jarj 
lected  from  county  where  crime  is  alleged 
to  have  been  committed. — ^People  t.  Powell. 
87  CaL  355,  25  Pac.  481. 

[b]  Defendant's  right  i«  to  a  fair  and  im- 
partial jury  and  not  to  a  jury  composed  of 
any  particular  individuals. — ^People  v.  Dor- 
rant,  116  OaL  IM,  48  Pae.  75. 

Fob  Autbobitus  tboic  Otheb  States: 
See  31  Cent.  Dig.,  eoli.  169,  170,  8  S. 

§  2.  Apportionment. 

[a]  Under  Code  of  drU  Proeednre,  seetloa 
£06,  aatborixing  the  list  of  jonHS  te  1m 
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leeted  from  the  wudi  or  towulilpi  of  a 
county  in  proportion  to  the  population  there- 
in as  nearly  at  can  b«  eitimated  hy  the  per- 
Boni  making  the  listBr  it  waa  not  improper 
for  the  mpezrlson,  in  making  the  lut,  to 
estimate  the  population  hj  the  number  of 
Totes  east  in  each  district  at  the  last  preced- 
ing eleotioow— People  ▼.  Bodley,  181  CaL 
flS  Pae.  8S1. 

Fob  AuTHOBrms  rok  Otbu  Statu: 
Sea  81  Gent.  Dig.,  eole.  173-175,  |  8. 

S  3.  Jnry  de  Medietate  Linguae  or  lOxed 
Joxy. 

[a]  Jury  de  medietate  Ihigoae  la  not  known 
to  the  lawi  of  California. — People  t.  Ohin 
Mook  Sow,  61  CaL  607. 

[b}  Aliens  aeeoeed  of  erime  are  not  entitled 
to  be  tried  by  a  jnry  one-half  of  whom  are 
aliens.— People  t.  Chin  ICook  Bow,  61  CaL 
697. 

Fm  ArTHOBmxs  Fbou  Otheb  States: 
See  81  Cent.  Dig.,  eol.  181,  §  13. 


XL   BIOBT  TO  JUST  TBIAL. 

V^TURE  AND  SCOPE  IK  GBHBBAL,  1  A, 
CONSTITUTIONAL   AND   BTATUTOBT  PBOTI- 

8I0NS,   i  5. 
KATUBE  07  AOnON,  |  «. 

 FOR  POBSESSXOK  OT  LAND,  I  T. 

 AOOOnNTINa,    I  8. 

  DITOBOE  SUIT,  i  9. 

  OABNISHHENT  PBOOSBDINSa,  I  lO;. 

  PBOBATE  cases,  I  11. 

EQUITABLE  ACTIONS,  i  la. 

  TO  REFOBM  GONTRAOT,  |  IS. 

—  TO  FORECLOSE  HOBTOAOE  OR  LIEN,  |  14. 
  TO    DETEBHINS    ADTEB8S    OLAXH  TO 

LAND,  i  15. 
LEOAL  ISSUES  IN  EQUITABLB  AOTI0N8  OR 
EQUITABLE  IB8UB8  IN  LSOAL  AOTIOKS, 

I  le. 

  TO  ENJOIN  DIVEBSION  OP  WATEB  AND 

FOR  DAMAGES,  |  17. 

ABSENCE  OP  QUESTION  OP  PACT,  |  18. 

PROCEEDINGS  OTHEB  THAN  ACTIONS— EMI- 
NENT DOMAIN,  S  IB. 

  MANDAMUS,  i  20. 

  TO  REMOTE  OFFICER,  S  91. 

  TO  VACATE  JUDGMENT,  |  Sa. 

CBIMINAL  PROSECUTIONS,   |  88. 

—        VAGRANCY,   f  24. 

  PROCEEDING    TO    COMMIT    MINOR  TO 

WHITTIEB  SCHOOL,  I  25. 

  PROCEEDING  TO  DETERMINE  DEOBEE  OP 

CRIME,  I  86.   

  PBACTICINO  XXDIOINB  TTTHOUT  .  LI- 
CENSE, I  87. 

—  VIOLATION  07  KUNIOIPAL  ORDINANCES, 
I  38. 

NECESSITY  FOB  DBUANDIKO  JUBT  TIOAL, 
I  29. 

NOTICE  OP  DEMAND,  |  80. 
PAYMENT  OB  DEPOSIT  OP  JCRT  TEE,  |  81. 
LOSS  OB  WAIVES  OF  BXOHT— IN  OENXBAL, 
i  82. 

IN  CmL  ACmONS.  I  81. 
CeL  DifMt,  TeL  8—301 


 WAIVEB  07  NUMBEB   OF  JURORS, 

I  84. 

—   EHTBT    OB  RECORD    07  WAIVBB* 

I  as. 

 EPEOT  07  WAITBB.  i  S6. 

—  IN  CRIMINAL  OASES,  |  87. 

 WATVBB  OP  NUMBEB  07  JURORS, 

I  88. 

DEinAL  OB  INFRINGEMENT  OP  BIGHT,  |  89. 

-  —  CKANQING  VENDS  IN  CRIMINAL  CASE, 

I  40. 

•         eSANTIHO  NEW  TRIAL,  I  41. 

  TAKING  AWAY    CHALLENGE    FOR  IM- 
PLIED BIAS,  I  48. 

EFFECT  OP  FBOVISION  FOB  OTHBR  BBM- 
■DT,  t  48. 

Bleu      aUm  to  Jvy  trlil  In  orimtad  chsb.  See 

AUaoM,  I  as. 
Blgbt  to  ivaj  trlftl  In  dlsbsrmuit  proeeedlags.  See 

Attomsy  ud  OUant,  |  43. 
BlSbt  to  Jury  trlkl  lo  procftedltkgt  to  detennliw 

helnlilp.    Sm  I>«ie«at  uid  Diitriliatloii,  |  84. 
Blgbt  to  Jozy  on  appUeaUoB  for  defauU  Jodsment. 

Bee  Jndgmant,  |  TS. 

I  4.  Natore  and  Scope  In  OeneraL 

[a]  Bight  of  jnry  trial  appUee  only  to  right 
at  commoQ  law. — Koppikiu  T.  State  Capitol 

Commra.,  16  Cal.  24d. 

[b]  A  party  on  trial  ia  entitled  to  a  lawful 
ury,  but  if  not  entitled,  as  a  matter  of  abso- 
nte  right,  to  have  the  first  juror  who  is 
called  and  possesses  all  the  statutory  qualifi- 
cations sit  in  his  ease. — ^People  v.  Areeo.  82 
Cal.  40. 

[c]  Bight  to  jury  trial  under  constitution 
eztenda  only  to  cases  where  it  existed  at 
common  law. — Moore,  In  re,  72  CaL  338,  13 
Pac.  880. 

[d]  Guaranty  of  right  to  jury  trial  refers 
to  cases  in  which  that  right  existed  at  com- 
mon law  at  time  of  adoption  of  constitu- 
tion.—Woods  T.  Yarnnm,  86  CaL  64^  24  Pac 
843, 

[e]  Bight  to  jnry  trial  guaranteed  by  con- 
stitution ia  such  right  as  it  existed  at  com- 
mon law.— People  V.  Powell,  87  CaL  855.  26 
Pac.  481. 

[f]  In  an  action  at  law  the  defendant  is 
entitled  to  have  the  issues  made  tried  by  a 
jury,  and  the  court  cannot  ent^r  a  verdict 
contrary  to  the  will  of  the  jury,  or  substitate 
its  judgment  for  theirs  and  assume  the  power 
to  decide  issues  of  fact  once  submitted  to  the 
jury,  or  render  a  judgment  contrary  to  the 
verdict. — Montgomery  v.  Sayre,  81  Cal.  206, 
S7  Pae.  648. 

Fob  Authorities  Peom  Othbe  States  : 

24  L.  B.  A.  806,  note.  See,  also,  81  Cent. 
Dig.,  eoL  188,  (  U- 

§  S.  Ooustltnlloiial  and  Btfttatny  Pnvl^ 
slons. 

[a]  The  words  "prescribed  by  la#,*>  used 
Sn  the  eonstitntion  ia  the  danse  relating  to 


Digitized  by  Google 


3202 


JTJBT,  n,  §§  «-lL 


jury  trial,  look  to  actual  legislation  upon 
the  subject  matter,  and  in  no  just  aenae  can 
be  construed  into  a  permission  for  the  ex- 
ercise of  this  power  hj  others. — ^Ezline  t. 
Smith,  5  Cal.  118. 

[b]  The  constitutional  provision  securing 
the  right  of  trial  by  jury  applies  only  to 
civil  and  criminal  cases  in  which  an  issue  of 
fact  is  joined. — Koppikas  v.  State  Capitol 
Comrars.,  16  CaL  248:  People  t.  Blake,  19 
Cal.  579. 

[c]  The  legislature  has  no  power  to  take 
away  the  constitutional  right  to  a  jury  trial 
of  an  offense  against  the  public  at  large, 
which  falls  within  the  common-law  notion 
of  a  crime  or  misdemeanor,  and  is  embraced 
in  the  criminal  code  of  the  state;  and  the 
constitutional  guaranty  of  the  right  to  a 
trial  by  jury  of  such  an  otFenae  cannot  be 
evaded  by  the  nature  of  the  powers  vested 
in  a  municipal  corporation,  or  by  the  nature 
of  the  Jurisdiction  conferred  upon  municipal 
courts. — Wong  You  Ting,  £x  parte,  lOS  CaL 
296,  39  Pac.  (J27. 

[d]  The  guaranties  in  the  various  state  con- 
stitutions of  the  right  of  a  jury  trial  do  not 
prohibit  the  legislature  from  providing  for 
summary  proceedings  without  a  jury  in 
cases  of  such  petty  offenses  as  are  enumer- 
ated in  English  statutes  in  existence  at  the 
time  of  the  separation  of  the  American  colo- 
nies from  England,  or  in  cases  where  the 
offenses  are  intrinsically  of  the  same  nature 
and  degree  as  those  mentioned  in  such  Eng- 
lish statutes.  Wong  You  Ting,  Ex  parte, 
106  Cal.  296,  39  Pae.  827. 

Fob  Adthobities  Fbok  Otbxb  Staixs: 

Conditions  and  restrictions  which  may 
be  imposed  upon  jury  trial:  98  Am. 
St.  Rep.  538,  note.  See,  also,  31  Cent. 
Dig.,  cola  182,  183,  8  15. 

{  6.   Nature  of  Action. 

[a]  Action  to  recover  upon  note  and  for 
breach  of  contract  and  in  which  no  equitable 
issue  is  raised,  is  one  at  law  in  which  par- 
ties are  entitled  to  jury.— Piatt  t.  Havens, 
119  Cal.  247,  51  Pac  342. 

[b]  In  an  action  to  annul  contracts  to  pur- 
chase land  entered  into  by  plaintiff,  and  to 
recover  money  paid  to  defendant  thereunder, 
on  the  ground  that  such  contracts  were  pro- 
cured by  fraud,  when  the  answer  denies  mere- 
ly the  fraud,  and  not  the  amount  paid,  the 
defendant  is  not  entitled  to  a  jury  trial. — 
Mesenburg  T.  Dunn,  125  Cal.  222,  57  Pac 
887. 

Fob  AuTHOBiTiES  From  Otheb  States: 

Bee  31  Cent.  Dig.,  eols.  191-201,  SS  27-34. 

§  7.    For  Fossewtfon  of  Land. 

[a]  In  an  action  for  the  possession  of  land 
defendant  ia  entitled  %o  a  trial  by  jury^  un- 
der Code  of  Civil  Proeednre,  section  592, 


giving  the  right  to  a  jury  trial  "in  actions 
for  the  recovery  of  specific  real  or  personal 
property,"  and  plaintiff  eannot  deprive  him 
of  this  right  by  framing  his  complaint  so 
as  to  make  the  action  an  equity  case,  under 
section  738,  providing  that  an  action  may  be 
brought  by  any  person  against  another  who 
claims  an  interest  or  estate  in  real  property 
ad  verse  to  him,  for  the  purpose  of  deter- 
mining such  adverse  claim. — Newman  T. 
Duane,  89  CaL  597,  27  Pac.  68. 

§  8.   Accounting, 

[a]  Court  lias  no  power  to  tend  ordinary 
suit  at  law  to  referee  for  trial  against  the 

objection  of  either  party  wishing  jury  trial; 
and  this,  whether  the  suit  requires  the  exam- 
ination of  a  long  account  or  not.  And  a 
statute  authorizing  a  reference  in  such  case 
would  be  unconstitutional. — Grim  t.  liorris, 
19  Cal.  140,  79  Am.  Dec  140. 

g  9.   DlTorca  Snit, 

[a]  Constitution,  article  1,  section  7,  pro- 
vides that  "the  right  of  trial  by  jury  shall 
be  secured  to  all,  and  remain  inviolate. ' ' 
Held  not  applicable  to  a  suit  for  divorce, 

.as  the  right  of  trial  by  jury  did  not  exist 
in  such  cases  at  common  law. — Cassidy  t. 
Sullivan,  64  Cal.  266,  28  Pae.  234. 

[b]  It  is  discretionary  with  the  court  to 
allow  or  refuse  a  jury  trial  of  certain  issues 
in  an  action  for  divorce;  and  where  it  is 
demanded  by  the  wife,  without  the  consent 
of  the  husband,  to  try  issues  of  adultery 
charged  by  the  wife,  the  court  has  discretion 
to  require  the  wife  to  deposit  with  the  clerk 
one  day's  per  diem  and  mileage  of  the  jury, 
u  a  condition  of  making  the  order. — Hud- 
son T.  Hudson,  129  CaL  141,  61  Pac  773. 

g  10.  —  Oamishment  Proceedings. 

[a]  The  doctrine  of  garnishment,  although 
partially  regulated  by  statute  in  this  state, 
is  not  the  less  a  common-law  proceeding,  and 
the  parties  are  entitled  to  a  trial  by  joiy. 
Cahoon  t.  Levy,  5  CaL  294. 

§  11.   Probate  Oases. 

[a]  Jury  trial  in  probate  Cases  is  not  mat- 
ter of  right.— Moore's  Estate,  72  Cal.  338, 
339,  13  Pac.  880. 

[b]  Code  of  Civil  Procedure,  sections  1713- 
1716,  provides  that,  except  when  otherwise 
enacted,  the  provisions  of  part  2  of  the 
code,  relating  to  ordinary  actions,  shall  con- 
stitute the  rule  of  proceeding  in  probate 
matters,  and  that  issues  of  fact  joined  ii 
such  proceedings  must  be  tried  as  provided 
for  the  trial  of  contested  wills  by  section 
1312.  Sections  1635-1638  provide  that  any 
person  interested  in  an  estate  may  file  ex- 
ceptions to  the  account  in  writing,  and  a 
method  of  settling  the  account.  Held,  that 
exceptions  to  an  aeeonnt  are  aids  to  tlM 
court  in  his  duty  of  scrutinrung  it,  but  are 
not  issues  of  fact  to  be  submitted  to  a  jsiy 
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on  demand  of  a  party  in  interest. — Sander* 
ion,  In      74  Cal.  199,  15  Pac  753. 

}  12.  Eqnitalile  Actions. 

[a]  Parties  to  suit  in  chancery  are  not  en- 
titled to  a  trial  by  jury. — Walker  v.  Sedg- 
wick, 6  Cal.  192. 

[b]  In  chancery  cases  the  parties  have  no 
right  to  demand  a  trial  by  jury,  but  in  all 
cases  at  law  it  is  a  right  which  can  be  in- 
sisted upon  and  enforced. — Cahoon  t.  Levy, 
5  Cal.  294. 

[c]  A  ptea  of  limitation  does  not  convert 

an  equitable  action  to  determine  conflicting 
claims  to  land  into  a  legal  action,  so  as  to 

five  defendant  a  right  to  a  trial  by  jury. — 
[aneock  t.  PInmmer,  66  Cal.  337,  5  Fae.  514. 

[d]  Parties  are  not  entitled  as  of  right  to 
jury  trial  in  equity  suit. — Cnrnon  v.  Happy 
Valley  M.  Co.,  68  Cal.  264,  9  Pac.  149. 

[e]  Plaintiff  cannot,  by  bringing  equitable 
action,  deprive  defendant  of  jury  trial,  to 
which  he  would  have  been  entitled  had  par- 
ties been  inverted  and  defendant  sued  plain* 
tiff.— Donahue  v.  Meister,  88  Cal.  128,  22 
Am.  St.  Rep.  283,  25  Pac.  1096. 

[f]  Right  to  jury  trial  cannot  be  avoided 
by  merely  calling  an  action  equitable. — 
Donahue  v.  Meister,'  88  CaL  127,  22  Am.  St. 
Bep.  283,  25  Pac.  1006. 

[g]  The  right  of  trial  by  jury,  considered 
aa  an  absolute  right,  does  not  extend  to 
cases  of  equity  jurisdiction. — Pacific  By.  Co, 
v.  Wade,  91  Cal.  449,  25  Am.  St.  Bep.  201,  27 
Pac.  768. 

[h]  Where  defendant,  in  an  action  nnder 
Code  of  Civil  Proeedare,  section  1050.  to 
bave  determined  a  claim  asserted  by  defend- 
ant against  plaintiff  on  a  note,  files  a  plead- 
ing which  in  form  and  substance  is  a  com- 
plaint on  the  note,  asking  judgment  for  the 
amount  claimed  thereon,  and  plaintiff,  an- 
swering, sets  up  want  of  consideration  and 
other  defenses,  it  is  error  for  the  court  to 
refuse  a  demand  by  plaintiff  for  a  jury  trial. 
Taylor  V.  Ford,  92  Cal.  419,  28  Pac.  441,  re- 
versing Taylor  v.  Ford,  24  Pac.  942. 

[i]  Plaintiff  is  not  entitled  to  a  jury  in  an 
action  to  recover  money,  it  being  asked  that 
the  assignment  thereof  be  set  aside  for  fraud 
and  undue  inflQence,  the  case  being  one  of 
equitable  cognizance. — Wheelock  v.  Ckidfrey, 
100  Cal.  578,  35  Fae.  317. 

[j]  A  plaintiff  is  not  entitled  to  a  jury  trial 
in  an  equitable  action  for  an  injunction  to  re- 
strain the  diversion  of  water  and  to  abate 
a  dam  and  ditch  as  a  nuisance,  although 
there  is  joined  there  with  a  claim  for  dam- 
ages suffered  in  consequence  of  past  diver- 
sion of  water,— Churchill  v.  Baumann,  104 
CaL  369,  36  Pae.  93,  S8  Pae.  43. 

[k]  An  action  to  recover  money  on  a  note 
and  for  breach  of  contract  entered  into  simul- 
taaeoosly  therewith  ia  one  in  which  the  par* 


ties  are  entitled  to  a  jury,  there  being  no 
case,  consistent  with  the  issues,  which  would 
entitle  plaintiff  to  equitable  relief. — Piatt  v. 
Havens,  119  Cal.  244,  51  Pae.  342. 

[I]  Where  plaintiff  claimed  that  a  daughter, 
by  promising  her  father  to  pay  plaintiff's  in- 
testate three  thousand  dollars,  had  prevented 
the  father  from  changing  his  will,  and  that 
the  daughter,  by  depositing  such  sum  in  a 
bank,  and  directing  it  to  pay  the  dividends 
accruing  thereon  to  plaintiff,  had  created  a 
fund  to  which  the  trust  attached,  plaintiff 
was  not  entitled,  in  a  suit  against  the  daugh- 
ter's executors  for  the  money  so  deposited, 
to  a  trial  by  jury,  since  such  suit  waa  not 
for  money  claimed  as  due  on  contract,  or 
damages  for  a  breach  thereof  or  for  in- 
juries, within  Code  of  Civil  Procedure,  sec- 
tion 592,  but  was  a  suit  in  equity  to  recover 
a  money  judgment  in  satisfaction  of  a  trust, 
and  hence  a  trial  by  jury  was  not  guaranteed 
by  the  constitution. — Cauhape  v.  Security 
Sav.  Bank,  127  Cal.  197,  59  Pae.  589. 

[m]  Under  Code  of  Civil  Froeednre,  section 
592,  providing  that  the  court  must  try  aU 
issues  of  fact  in  all  cases  except  in  those 
for  the  recovery  of  specific  property,  for 
money  claimed  on  contract,  or  for  injuries 
or  breach  of  contract,  a  suit  brought  by 
executors  against  a  distributee,  an  assignee 
of  such  distributee,  and  a  mining  company 
to  recover  mining  stock  paid  to  such  distrib- 
utee, and  to  cancel  a  transfer  thereof  made 
by  such  mining  company,  on  the  ground  that 
the  decree  of  distribution  bad  been  reversed 
on  appeal,  was  of  an  equitable  nature,  and 
defendants  were  not  entitled  to  a  jury  trial. 
Aahton  T.  Heggerty,  130  Cal.  516,  62  Pae. 
034. 

[n]  The  action  being  equitable,  it  waa  not 
error  to  refuse  a  jury  trial. — Angus  v. 
Craven,  132  Cal.  691,  64  Pae.  1091. 

[o]  Where  plaintiffs  alleged  ownership  and 
possession  of  land,  and  that  defendant 
claimed  title  thereto  under  forged  deeds,  and 
prayed  cancellation  of  such  deeds,  and  that 
defendant  be  restrained  from  claiming  there- 
under, such  equitable  action  cannot  be 
changed  into  a  legal  action  by  defendant  fil- 
ing a  croBS>biIl  in  the  nature  of  ejectment, 
so  as  to  entitle  defendant  to  a  jury  trial. — 
Angus  V.  Craven,  132  Cal.  601,  64  Pac.  1001. 

[p]  In  an  action  in  equity,  neither  party  is 
entitled  to  a  trial  by  jury  as  a  matter  of 
right.— Meek  v.  De  Latonr  (Cal.  App.),  83 
Pae.  300. 

[q]  A  suit  to  determine  title  to  stock  in 
a  building  association,  etc.,  held  a  suit  in 
equity  so  that  a  jury  trial  was  not  demand- 
able  as  a  matter  of  right  under  Code  of  Civil 
Procedure,  section  592.— Noble  T.  Learned 
(Cal.  App.),  87  Pac.  402. 

{  13.   To  Beform  Contract. 

[a]  In  an  action  to  reform  a  written  con- 
tract, and  to  restrain  defendant  meanwhile 
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from  diBposingr  of  tli«  subject  matter  of  the 
contract,  plaintiff  is  not  entitled  to  a  jury 
trial.— Loftns  t.  Fischer,  118  Cal  286,  45 
Pae.  828. 

Fob  ATrmoBiTixs  Fboic  Otheb  States: 

See  31  Oent  Dig.,  eols.  201-254,  35- 
83. 


§  14.  —  TO  F(ff«dOBe  Ifortgaga  or  Iden. 

[a]  A  party  is  not  entitled,  as  a  matter  of 
right,  to  a  trial  by  jury  of  an  action  to 
foreclose  a  mechanic's  lien,  it  being  a  pro- 
ceeding in  equity,  and  the  granting  or  refus- 
ing of  a  jury  trial  in  such  eases  being  en- 
tirely within  the  discretion  of  the  court.— 
Curnow  t.  Happy  Valley  Blue  Qravel  etc, 
Min.  Co.,  68  Gal.  262,  9  Pae.  149. 

[b]  In  an  action  to  foreclose  a  mortgage, 
defendant  is  not  entitled  to  a  jury  trial  as  a 
matter  of  eonrse,  though  judgment  is  asked 
for  any  deficiency,  and  the  execution  of  the 
note  Is  denied. — Downing  t.  Le  Duo,  82  CaL 
471,  23  Pae.  202. 

[c]  In  action  to  foreclose  mortgage,  issues 
raised  as  to  execution  of  note  and  mortgage 
and  as  to  homestead  in  property,  though  not 
equitable  issues,  are  not  separately  triable 
by  jury.— Downing  t.  Le  Due,  82  CaL  472, 
473,  23  Pae.  202. 

[d]  In  an  action  to  foreclose  the  lien  of  a 
street  assessment  a  party  is  not  entitled  to 
a  jury  trial.  Such  action  is  in  equity,  and  is 
not  founded  upon  any  contract  made  by,  or 
personal  liability  against,  the  defendant. — 
Santa  Cruz  B.  P.  Co.  T.  Bowie,  104  CaL  280, 
37  Pac.  934. 

§  15.  To  Determine  Adverse  Claim 

to  Land. 

[a]  Where  legal  title  is  involved  in  action 
under  section  738,  Code  of  Civil  Procedure, 
defendant  is  entitled  to  jury  trial. — Donahue 
T.  Meister,  88  CaL  124,  22  Am.  St.  Bep.  283, 
25  Pae.  1096. 

[b]  Where  answer  shows  that  defendant 
was  rightfully  in  possession  and  was  wrong- 
fully ousted  by  plaintiff,  defendant  is  en- 
titled to  jury  trial  on  those  issues. — Dona- 
hue T.  Meister,  88  Cal.  129,  22  Am.  St  Bep. 
283,  26  Pae.  1006. 

[e]  la  an  action  under  Code  of  Civil  Pro- 
cedure, section  738,  authorizing  an  action 
against  one  claiming  an  interest  in  real  prop- 
erty adversely  to  plaintiff,  for  the  purpose 
of  determining  such  adverse  claim,  defend- 
ant is  not  entitled  to  a  trial  by  jury,  where 
the  only  issue  is  whether  defendant  is  en- 
titled to  a  specific  performance  of  a  contract 
for  the  purchase  of  the  land,  made  by  plain- 
tiff's grantor. — Crocker  t.  Carpenter,  98  CaL 
418,  33  Pac  271. 

[d]  Under  Code  of  Civil  Proeedure,  section 
738,  providing  that  an  action  may  be  brought 
any  pcnoa  against  another  who  elaixu 


an  estate  or  interest  in  real  estate  sdverBe 
to  him,  to  determine  such  adverse  claim, 
where  the  complaint  shows  that  plaintiff  ii 
the  owner  and  in  the  actual  possession,  and 
that  defendant  claims  some  title  which  ii 
unfounded,  and  tiie  answer  admits  plaintiff's 
possession,  and  does  not  allege  prior  pos- 
session in  defendant,  the  defendant  is  not 
entitled  as  of  right  to  a  jury  trial. — Anga 
T.  Craven,  132  CaL  691,  64  Pac  1091. 

[e]  By  the  direct  provisions  of  Code  of 
Civil  Procedure,  section  738,  either  party  to 
an  action  'to  determine  adverse  claims  to 
realty  is  entitled  to  a  jury  trial  as  a  matter 
of  right.— Haggin  t.  Kelly,  136  CaL  481,  69 
Pae.  140. 

§  16.  Legal  Issues  In  Equitable  Acttou  or 
BqnltaUe  Issues  In  Legal  Actions. 

[a]  Where,  in  an  action  of  ejectment,  tht 
cross-complaint  of  defendant  sets  up  the 
defense,  and  makes  a  case  involving  the 
plication  of  equitable  doctrines,  and  seeb 
relief  that  only  a  court  of  equity  can  pre, 
the  defendant  is  not  entitled  to  a  jnrv  trial 
Fish  V.  Benson,  71  CaL  428,  12  Pac.  454. 

[b]  By  interposing  equitable  defense  de- 
fendant does  not  lose  any  right  he  wonld 
otherwise  have  to  have  legal  issues  tried  bj 
jury.— Swascy  v.  Adair,  88  CaL  180,  25  Fse. 
1119. 

[c]  Legal  issues  raised  in  equitable  action 
arc  triable  by  jury. — Donahue  v.  Meister,  8S 
CaL  124,  22  Am.  St.  Bep.  283,  25  Pac  1096. 

[d]  In  an  action  of  ejectment,  afBrmstive 
allegations  in  the  answer,  to  the  effect  that 
a  deed  from  the  defendant  to  the  plaintiff, 
nnder  which  the  plaintiff  cl^ms  title,  was 
intended  as  mere  security  for  a  debt,  do  oot 
constitute  an  equitable  defense,  and  sdd 
nothing  to  the  denial  of  plaintiff's  allefied 
title;  but  such  affirmative  allegations  mi^t 
be  proved  under  the  denial  of  title,  without 
separate  averment  in  the  answer,  and  mflix 
have  been  stricken  from  the  answer  withoot 
impairing  its  legal  effect. — ^Loeke  Hool- 
ton,  108  CaL  49,  41  Pac  28. 

[e]  The  fact  that  the  answer  prays  that  it 
be  adjudged  that  the  plaintiff  is  not  the 
owner  of  the  land,  and  that  the  iibtroniKt 
in  writing  described  in  the  answer  was  sad 
is  a  mortgage,  is  immateriaL  there  being  so 
basis  in  ^e  answer  for  any  affirmative  re- 
lief, and  any  affirmative  judgment  that  tht 
deed  is  a  mortgage  would  add  nothing  !■ 
effect  to  the  simple  judgment  that  plaintill 
take  nothing  by  the  action. — Locke  v.  Ifosl- 
ton,  108  CaL  49,  41  Pac  28. 

[f]  Since  tke  effeet  of  an  interventioi  it 

to  add  new  parties  for  the  purpose  of  d^ 
termining  all  conflicting  claims  to  the  matter 
in  controversy,  and  does  not  affect  the  a>- 
ture  of  the  action,  or  interfere  with  tb« 
trial,  where  plaintiff,  in  ejectment,  deairei 
a  jury  trial,  the  filing  of  an  intervention 
praying  equitable  relief  will  not  affect  bit 
right  to  a  jury.— Beay  y.  Batter,  7  Fm.  Mi- 
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Fob  AuTOCttmBS  Fboic  Othxb  Statbs  : 

15  li.  B.  A.  287,  note.  Bee,  alto,  81  Cent. 
Dig.,  eol&  202-25^  {{  35-83. 

I  17.     —  To  Enjoin  Diranloii  of  WKt« 
and  for  DanugeB. 

fa]  An  action  to  enjoin  diveriion  of  water 
and  abate  defendants'  dam  and  for  damages 
is  not  an  action  to  recoTsr  ^eeifie  proper^, 
or  for  money  dne  on  contract,  or  for  dam- 
ages for  breach  of  contract,  or  for  injuries 
tuch  aa,  under  Code  of  Civil  Procedure,  sec- 
tion 592,  gives  the  right  to  a  trial  by  jury. 
Churchill  V.  Baumann,  104  CaL  860,  86  Pao. 
93,  38  Pac.  43. 

§  18.  Absence  of  Question  of  Fact. 

[a]  Befusal  of  jaiy  is  proper  where  no 
question  of  fact  which  could  be  submitted 
to  jury  is  involved. — Ifaddux  t.  WalthiUI, 
141  Cal.  414,  74  Pae.  1026. 

§  19.  Proceedings  Otbar  than  Actlmm  Kml. 
nent  Domain. 

[a]  Act  of  March  29,  1860,  providing  foi 
the  condemnation  of  land  for  a  state  capitc4 
Bite,  and  the  appointment  of  commissioners 
to  asaess  the  damages  for  the  property 
taken,  is  not  unconstitutional,  as  depriving 
the  owner  of  the  property  of  the  right  to 
trial  by  jury. — Koppikna  t.  State  Capitol 
Commrs.,  16  CaL  248, 

[b]  Act  of  March  18,  1874,  providing  that 
where  property  is  taken  for  a  public  road  the 
damages  shall  be  ascertained  by  the  examin- 
ation of  the  report  of  the  road  viewers, 
has  been  abrogated  by  Constitution,  article 
1,  section  14,  which  provides  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation,  which 
shall  be  ascertained  by  a  jury,  unless  a  jury 
be  waived  as  in  other  civil  eases  in  a  court 
of  record. — Weber  v.  Santa  Clara  County 
Supervisors,  59  CaL  265. 

[e]  Sinee  Civil  Code,  section  499,  provides 
that  two  lines  of  street  railway  under  differ- 
ent managements  may  use  the  same  street 
for  the  distance  of  five  blocks,  each  paying 
an  equal  portion  for  the  construction  of  the 
road  used  by  them  jointly,  a  street  railway 
company,  on  receiving  a  franchise,  has  an 
absolute  right  to  use  so  much  of  the  tracks 
of  another  company,  and  does  not  thereby 
take  the  property  of  the  other  company,  so 
that  the  laws  relating  to  ascertaining  the 
compensation  to  be  paid  on  taking  property 
under  the  right  of  eminent  domain  do  not 
apply;  and  where  the  property  of  the  first 
company  is  in  the  hands  of  the  court  through 
its  receiver,  the  court  may,  on  application  of 
the  second  company,  without  the  interven- 
tion of  a  jury,  determine  the  amount  of  one- 
half  the  cost  of  constructing  so  much  of  the 
road  as  is  sought  to  be  used  jointly,  and 
allow  such  use  on  payment  of  the  same. — 
Pacific  By.  Co.  v.  Wade,  91  Cal.  449,  25  Am. 
St.  Bep.  201,  27  Pac  768,  13  L.  B.  A.  754. 


Tom  Authorities  Tbou  Othbb  States  : 

00  L.  B.  A.  236,  note.   See,  also,  81  Cent. 
Dig.,  cola.  276-304,  §f  104-133. 

f  20.  Wamt^mut 

[a]  In  an  application  for  a  mandamus  to 
compel  a  district  judge  to  sign  a  bill  of  ex- 
ceptions, which  the  relator  allegM  he  re- 
fuses to  do,  and  where  the  district  jndge,  in 
his  answer,  avers  that  he  has  signed  a  true 
bill  of  exceptions,  and  that  the  one  presented 
by  relator  is  not  a  true  bill,  the  relator  is 
not  entitled  to  a  jury  to  try  the  issue,  under 
section  472  of  the  Practice  Act.— People  ex 
rel.  Oalvin  v.  Judge  of  Tenth  Judicial  Dis- 
trict, 9  CaL  19.  . 

[b]  Under  Code  of  Civil  Procedure,  section 
1090,  providing  that  if,  in  an  application  for 
a  writ  of  mandate,  a  question  of  fact  essen- 
tial to  the  determination  of  the  motion  be 
raised,  and  affecting  the  aabstantial  rights 
of  the  parties,  the  court  may  order  the  ques- 
tion to  be  tried  before  a  jury,  the  question 
whether  a  board  of  education  had  a  sem- 
blance of  cause  for  rejecting  plaintiff's  claim 
under  a  contract  with  the  board  is  prop- 
erly left  to  the  determination  of  a  jury, 
though  Statutes  of  1871-72,  page  846,  sec- 
tion 1,  subdivision  12,  gives  the  board  power 
to  reject  any  demand  against  it  "for  good 
cause,  of  which  said  board  shall  be  sole 
judge." — Eaisch  v.  Board  of  Education,  81 
CaL  542,  22  Pac.  800^ 

§  81.   To  BemoTs  Offlcsr. 

[a]  Tn  proceeding  for  removal  of  officer  un- 
der section  772,  Penal  Code,  he  is  not  enti- 
tled to  jnry  trial. — Woods  v.  Vamum,  85  CaL 
639,  24  Pac.  843. 

§  22.   To  Vacate  Judgment. 

[a]  On  proceedings  to  vacate  a  judgment 

of  dismissal  entered  under  a  mistake  of  arith- 
metic on  the  part  of  plaintiff's  attorney,  the 
defendant  is  not  entitled  to  a  trial  by  jury  as 
to  the  fact  of  such  mistake. — Palace  Hard- 
ware Co.  V.  Smith,  134  Cal.  381,  66  Pac  474. 

§  23.   Criminal  Prosecutions. 

[a]  The  constitutional  provision  securing 
the  right  of  trial  by  jury  applies  only  to 
civil  and  criminal  cases  in  which  an  issue  of 
fact  is  joined. — Koppikus  v.  State  Capitol 
Commrs.,  16  CaL  248:  People  v.  Blake,  19 
CaL  579. 

Fob  AvTROsmsB  Fbou  Othxb  States: 

89  C.  C.  A.  275,  note.   See,  also,  31  Cent 
Idg.,  eols.  305-320,  SS  184^158. 

S  8A.  —  Vagxan^. 

[a]  The  legislature  not  liavlng  provided  for 
summary  proceedings  without  a  lury  in  pros- 
ecutions for  Tsgraney,  a  jury  trial,  when  ds- 
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manded,  cannot  be  refused. — Fife,  In  re,  110 
CaL  8,  42  Pac  299. 

S  26.    Proceeding  to  Oominlt  Minor  to 

Wmttler  School. 

[a]  Minor  committed  to  Wbittier  School 
without  jury  trial  or  notice  to  his  parents  is 
entitled  to  release  on  habeas  corpus  as  com- 
mituiont  is  void. — Becknell,  Ex  parte,  119 
CaL  497,  498,  51  Pac.  692. 

S  26.   Proceeding  to  Detenniiie  D^ree 

of  Crime. 

[a]  The  proceeding  to  determine  the  degree 
of  the  crime  of  murder,  after  a  plea  of 
guilty,  is  not  a  trial  reqaring  a  jury,  but  is 
a  question  for  the  court. — People  t.  Noll,  20 
Cal.  164. 

[b]  Penal  Code,  section  1192,  devolving  on 
the  court  the  duty  of  determining  the  degree 
of  «rime,  where  defendant  pleads  guilty,  does 
not  violate  the  constitutional  provision  that 
trial  of  crimes  shall  be  by  jury. — People  v. 
Chew  Lan  Ong,  141  Cal.  550,  75  Pac.  186. 

5  27.   Practicing  Medicine  Without  Li- 
cense. 

fa]  One  charged  with  practicing  medicine, 
without  having  procured  a  certificate,  in 
violation  of  act  of  April  3,  1876,  as  amended, 
ia  entitled  to  a  trial  by  jury. — Wong  You 
Ting,  Ex  parte,  106  Cal.  296,  39  Pac  627. 

I  28.    Violation  of  Mnnic^wl  Ordin- 

ances, 

[a]  Where  defendant  is  prosecuted  under  a 
city  ordinance  for  an  offense  which  ia  de- 
clared a  misdemeanor  by  the  city  charter 
and  Penal  Code,  he  is  entitled  to  a  jury  trial, 
under  Penal  Code,  section  1042,  providing 
that  issues  of  fact  in  criminal  cases  must  be 
tried  by  a  jury  unless  the  right  be  waived  in 
cases  not  amounting  to  felony, — Taylor  v. 
BeynoldB,  02  Cal.  573,  28  Pac.  688. 

FoK  Avthobiths  nou  Othu  States: 

See  31  Cent.  Dig.,  eols.  317-319,  S  152. 

§  29.   NmobsI^  tm  Demanding  Jury  TrlaL 

[a]  To  secure  a  trial  by  jury  in  a  civil 
case  a  jury  must  be  demanded. — Smith  v. 
Brannan,  13  Cal.  107;  Boston  Tunnel  Co.  ▼. 
UcKenzie,  67  Cal.  485,  8  Pac.  22. 

[b]  Right  to  jury  trial  ia  not  waived  by 
neglecting  to  demand  jury  at  time  ease  is 
called  to  be  set  for  trial,  notwithstanding 
rule  of  court  that  jury  shall  then  be  de- 
manded.—Biggs  T.  Lloyd,  70  Cal.  447,  11 
Pae.  831. 

[c]  The  court  proceeded  with  the  trial  of 
the  case  at  the  same  time  with  another  case 
against  the  same  defendant,  allowing  the  tes- 
timony, so  far  88  applicable,  to  be  used  in 
both  eases,  though  the  witneaseB  were  sep- 


arately sworn  in  each  case.  Defendant 
claimed  that  counsel  who  went  to  the  court 
to  demand  a  jury  in  this  case,  were  thus 
prevented  from  doing  so.  Held,  that  tlie 
course  pursued  by  the  court  was  within  iu 
discretion,  and,  that  as  no  demand  for  ■ 
jury  and  a  continuance  was  made,  it  could 
not  be  said  that  defendant  was  injured  there- 
by.—McGuire  V.  Drew,  83  Cal.  225,  23  Pm. 
312;  Towle  V.  Clunie,  23  Pac  314. 

[d]  It  is  a  waiver  of  the  right  of  trial  bf 
jury  to  try  a  case  before  the  court  withont 
demanding  a  jury. — Ferrea  v.  Chabot,  121 
Cal.  233,  53  Pac  689. 

[e]  On  an  application  for  letters  testament- 
ary, the  denial  of  a  jnry  trial  was  not  error, 
where  no  demand  therefor  was  made  as  re- 
quired by  Code  of  Civil  Procedure,  seetiou 
1716,  1717,  1312.— Heaton's  Estate,  In  re, 
139  Cal.  237,  73  Pae.  186;  Palm  t.  Beaton, 
139  Cal.  237,  73  Pac  186. 

[f]  Refusal  of  jury  is  proper  when  demasd 
therefor  is  not  made  until  trial  had  com- 
menced.—Maddux  T.  Walthall,  141  CaL  Hi, 
74  Pac  1026. 

[g]  Though  one  is  entitled  to  have  the  ques- 
tion of  damages  in  an  equitable  action  tried 
by  a  jury,  it  is  not  error  to  refuse  a  genenl 
demand  for  a  jury. — Meek  v.  De  Latoui  (Cil 
App.),  83  Pac  300. 

Fob  Authobities  ntou  Otheb  States: 

See  31  Cent.  Dig.,  cols.  321-342,  Si  154- 
173. 


§  30.  Kotiee  of  Oenuuad. 

[a1  A  jury  trial  is  waived  by  a  perty,  if 
he  fails  to  file  a  notice  six  days  before  the 
commencement  of  the  term  that  a  jury  will 
be  required;  but  the  court  has  a  right,  not- 
withstanding such  waiver,  to  direct  an  iBsn< 
of  fact  to  be  tried  by  a  jury, — ^Doll  t.  AnUer 
son,  27  Cal.  248. 

g  SL  Payment  or  D^oalt  of  Jnzy  Feai 

[a]  The  right  of  trial  by  jury  may  b« 
waived  in  the  mode  prescribed  by  law.— &»■ 
seU  T.  Elliott,  2  Cal.  245. 

[b]  Where  iu  a  civil  action  the  defendant 
demands  a  trial  by  jury,  but  fails  to  deposit 
the  jury  fees  required  by  the  rules  of  th» 
court  to  be  paid  in  advance,  the  ease  ma^  be 
tried  without  a  jury. — Connean  v.  Gels,  73 
Cal.  176,  2  Am.  St.  Bep.  785,  14  Pac  580. 

[c]  There  is  no  error  in  requiring  a  partr, 
in  accordance  with  a  rule  of  court,  to  deposil 
jury  fees  as  a  condition  to  having  a  jnrr. 
Bank  of  Lassen  County  v.  Sherer,  108  CaL 
513,  41  Pac.  415. 

[d]  Rule  of  superior  court  requiring  party 
demanding  jury  trial  to  deposit  jury  f«» 
with  clerk  of  court  held  reasonable,  and  that 
if  no  deposit  is  made  or  tendered  as  requirtd 
jury  is  waived. — Adams  t.  Crawford,  116  Oil 
497,  48  Pac  488. 
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[e]  It  is  not  error  to  refuse  a  jury  trial 
where  the  party  demanding  it  did  not  com- 
ply with  the  rule  of  court  requiring  auch 
party  to  deposit  the  jury  fees  with  the  clerk. 
Adams  v.  Crawford,  116  CaL  495,  48  Pac. 
488. 

[f]  Where  special  iBsnes  were  submitted  on 
demand  of  defendant  and  against  the  objec- 
tion of  plaintiff,  it  was  not  an  abuse  of  dis- 
cretion for  the  court  to  require  defendant  to 
make  a  deposit  of  one  day's  per  diem  and 
mileage  before  ordering  the  jury. — Hudson 
T.  Hudson,  129  Cal.  141,  61  Pao.  773. 

[g]  Where  a  party  fails  to  comply  with  a 
rule  of  the  trial  court  requiring  a  party 
demanding  a  jury  to  deposit  the  fees  neces- 
sary therefor  before  the  commencement  of 
the  trial,  the  denial  of  a  jury  trial  is  not 
error. — Naphtaly  v.  Rovegno,  130  Cal.  639, 
63  Pac.  66,  rehearing  denied,  130  CaL  639, 
63  Pac  621. 

Fob  AtJTHORiTiBs  TROii  Other  States: 

See  31  Cent.  Big.,  cols.  342-345,  174, 


§  82.   Loss  or  Waiver  of  BlSht — ^tn  OmeraL 

[a]  The  ri^ht  of  trial  by  jury  cannot  be 
waived  by  implication. — @mith  v.  Polaek,  2 
Cal.  92. 

[b]  Legislature  alone  can  determine  in 
what  cases  the  right  of  trial  by  jury  may  be 
waived. — Exline  t.  Smith,  5  Cal.  112. 

[c]  After  the  court  had  denied  defendant's 
written  application  for  a  jnry  trial,  failure 
to  repeat  the  application  did  not  waive  de- 
fendant's right  to  such  trial.— Swasey  v. 
Adair,  88  CaL  179,  25  Pac.  1119. 

[d]  Jury  can  only  be  waived  in  modes  pre- 
scribed by  section  631,  Code  of  Civil  Pro- 
cedure.— Swasey  v.  Adair,  88  Cal.  183,  25 
Pae.  1119. 

[e]  Trial  by  jury  cannot  be  waived  by  im- 
plication, Buch  as  failure  to  demand  jury 
when  case  is  called,  but  only  in  modes  pre- 
scribed by  Code  of  Civil  Procedure,  section 
631.— Piatt  T.  Havens,  119  Cal.  248,  51  Pac. 
342. 

Foe  ADTHoamEs  ntoic  Otheb  States: 

See  31  Cent.  Big.,  cols.  346-376,  8S  176- 
203. 

§  33.   In  OivU  Actions. 

[a]  A  party,  by  filing  an  "undertaking" 
preliminary  to  obtaining  an  injunction, 
waives  his  right  to  a  trial  by  jury. — Bussell 

Elliott,  2  CaL  246. 

[b]  Mere  act  of  filing  answer  does  not  op- 
erate as  an  appearance  at  the  trial  so  as  to 
prevent  the  waiver  of  a  jury  trial  under  the 
one  hundred  and  seventy-ninth  section  of  the 
Practice  Act.- Zane  v.  Crowe,  4  CaL  112. 

[c]  The  failure  of  the  defendant  to  appear 
on  the  trial  of  an  action  of  replevin,  when 


the  cause  is  called,  is  a  waiver  of  a  jury  un- 
der the  one  hundred  and  seventy-ninth  sec- 
tion of  the  Practice  Act. — Waltham  v.  Oar- 
son,  10  Cal.  178. 

[d]  Jury  is  waived  by  trying  cause  before 
judge  without  objection. — Smith  t.  Brannan, 
13  Cal.  107. 

[e]  Failure  of  either  party  to  appear  on  the 
trial  of  a  civil  ease  operates  as  a  consent  on 
his  part  that  the  issue  be  tried  by  the  court 
without  a  jury.  But  such  failure  to  appear 
does  not  authorize  the  trial  to  be  had  by  a 
jury  of  lees  than  twelve  persons.— GUlespie 
V.  Benson,  18  CaL  409. 

[f]  Failure  to  appear  when  case  at  law  is 
improperly  placed  on  equity  calendar,  with- 
out knowledge  of  defendant,  does  not  waive 
jury. — Sweeney  v.  Stanford,  60  Cal.  362. 

[g]  Right  of  jnry  trial  of  legal  cause  of  ac- 
tion is  waived  by  not  asking  for  it. — Pfister 
V.  Dascey,  65  Cal.  405,  4  Pac.  393. 

[h]  In  an  action  at  law  a  jury  is  waived  if, 
on  the  day  set  for  the  trial,  the  parties  ap- 
pear, and  a  trial  is  had  before  the  court 
without  objection. — Boston  Tunnel  Co.  T.  Mc- 
Kenzie,  67  CaL  485,  8  Pac.  22. 

[i]  The  right  to  a  jnry  trial  is  a  eonsti- 
tutional  right,  and  no  act  on  the  part  of 
a  litigant  shall  be  deemed  a  waiver  of  the 
right  except  such  as  are  so  constituted  by  ex- 
press law.  In  this  connection,  a  new  rule  of 
court  has  not  the  force  of.  such  a  law. — Biggs 
V.  Lloyd,  70  Cal.  447,  IL  Pac.  831, 

[j]  Failure  to  appear  at  trial  waives  jury 
previously  demanded. — McGuire  v.  Drew,  83 
CaL  231,  23  Pae.  312;  Towle  v.  Clunie,  23 
Pae.  314. 

[k]  A  case  was  continued  on  account  of 
the  absence  of  defendant's  attorney,  and 
afterward  called,  when  defendant  appeared 
with  a  new  attorney,  and  demanded  a  jury. 
Held  that,  by  his  failure  to  demand  a  juiy 
on  the  first  call,  defendant  did  not  waive  his 
right  to  it,  under  Code  of  Civil  Procedure, 
section  631,  providing  for  such  waiver,  (1) 
by  failing  to  appear  at  the  trial;  (2)  by 
written  consent;  and  (3)  by  oral  consent  in 
open  court. — ^Farwell  v.  llurray,  104  Cal.  464, 
38  Pae.  199. 

\Y\  In  proceedings  to  revoke  the  probate  of 
a  will,  petitioner,  by  going  to  trial  after  his 

request  for  a  trial  by  jury  was  erroneously 
refused,  does  not  waive  the  error. — Robin- 
son 's  Estate,  In  re,  106  Cal.  493,  39  Pac.  662. 

[ni]  Right  to  jury  trial,  when  demand 
therefor  has  been  denied,  is  not  waived  by 
going  to  trial  before  the  court,  or  by  the 
petitioner's  failure  to  present  evidence  suffi- 
cient to  secure  a  revocation  of  the  probate. — 
Robinson's  Estate,  106  CaL  493,  39  Pac.  862. 

[n]  Stipulation  that  action  may  be  set 
down  for  trial  at  such  time  as  will  suit  the 
convenience  of  the  court  after  a  certain  day 
is  not  a  waiver  of  jury,  though  there  was  no 
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Jniy  for  tkiit  (I«p«rtn«nt  of  tlio  eoart,  and 
nieh  fset  wu  Botoiiona^PUU  t.  BxveaM, 
119  CaL  S44,  SI  Pae.  348. 

[ol  The  act  of  a  jndgo  oi  one  department 
In  denTinf  a  motion  to  wt  aiide  a  stipoU- 
tlon  waiving  a  trial  bj  jory  it  not  binding 
en  the  jadge  of  another  department  before 
whom  the  caae  ia  labseqaentlj  tried,  bo  aa 
to  entitle  a  party  to  claim  that  he  baa  been 
deprived  of  a  trial  hj  jnrj  when  no  appli- 
cation therefor  waa  made  to  the  aeeond 
jndge.  Behearing  (1898)  121  CaL  233,  53 
Pac.  689,  denied.— Forrea  t.  Cbabot,  121  CaL 
238,  S3  Pae.  1092. 

[p]  It  ia  a  waiver  of  the  right  of  trial  hj 
jury  to  try  a  caae  before  the  court  witfaoat 
demanding  a  jarj.  Behearing  (1898)  121 
Cal.  233,  53  Pac.  689.  denied.— Ferrea  T. 
Cbabot,  121  OaL  238,  S8  Pae.  1092. 

[q]  A  at^nUtion  walrlng  a  trial  hy  jnrj 
ahould,  aa  a  general  mle,  be  let  aside  on 
application  of  a  party,  where  it  can  be  done 
without  injury  to  the  other  side,  and  without 
cauBtng  inconvenience  in  the  conduct  of  the 
basineea  of  the  court.  Behearing  (1898)  121 
Cal.  233,  53  Pac.  689,  denied.— Ferrea  t. 
Chabot,  121  CaL  238,  53  Pae.  1092. 

[r]  On  appeal  from  a  judgment  in  an  elec- 
tion contest  appellant  cannot  be  heard  to 
complain  that  Code  of  Civil  Procedure,  sec* 
tion  1111,  relative  to  election  eonteita,  is 
ODConstitutional,  in  that  it  does  not  provide 
for  a  trial  by  jury,  where  he  made  no  de- 
mand for  a  trial  by  jury  until  after  trial 
bad  commenced,  and  it  appeara  from  tbe 
atipulation  of  the  partiea  that  there  waa 
DO  question  of  faet  in  issne. — Maddox  ▼. 
Walthall,  141  Cal.  412,  74  Pac.  1026. 

Fob  Authobities  nou  Otueb  States: 

Bee  31  Cent.  Dig.,  eols.  846-369,  H  176- 
196. 


I  34.      Waivei   of   NniabCT  of 

Jnrora. 

[a]  Less  number  than  twelve  persona  does 
not  constitute  legal  jury  without  the  consent 
of  the  adverse  party;  and  such  consent  must 
be  express,  and  entered  at  the  time  in  the 
minutes  of  the  court,  and  cannot  be  inferred 
from  the  mere  absence  of  the  party. — Qillea- 
pie  V.  BensoD,  18  CaL  409. 

%  30.  Entry  or  Becwd  of  Waiver. 

fa]  Where  the  record  shows  that  two  spe- 
cial questions  were  submitted  to  the  jury 
which  they  answered,  but  gave  no  general 
verdict,  and  that  these  questions  did  not 
cover  all  the  issues  in  the  case;  that  tbe  trial 
proceeded,  and  both  parties  introduced  evi- 
dence; and  that  the  case  was  submitted  to 
the  "court  for  decision  and  judgment," 
which  was  rendered  against  defendant — the 
right  to  trial  by  jury  was  waived  by  de- 
fendant, under  Code  of  Civil  Procedure,  sec- 
tion 631,  providing  that  jury  trial  may  be 
waived  hy  oral  consent  in  open  court  entered 


in  tbe  minntea,  or  hy  faSnr*  to  mear  at 
tha  triaL^MoatgoBOxj  t.  aajre,  85  ne.  551 

8  S«-  Bff  act  of  WatTsr. 

[a]  When  jory  is  waived  it  ia  immaterial 
whether  case  ia  legal  or  aqutaUa^ — Smith 
T.  Brannan,  13  CaL  107. 

[b]  Party  waiving  jury  in  open  eoort  ia 
eonsideratioa  of  agreement  to  transfer  jcaase 
to  another  department  cannot  thereafter  ob- 
ject that  his  waiver  waa  not  entered  ia 
minates.— Hawea  Clark,  84  CaL  875,  24 
Pac.  116. 

[e]  Where  defendant,  aome  daya  befon 
trial,  orally  demanded  a  jory,  plaintiff  mak- 
ing no  objection,  and  the  day  before  trial 
defendant  withdrew  his  demand,  wherenpoa 
plaintiff  served  written  demand,  and  at  the 
opening  of  tbe  trial  asked  for  a  jury,  and  de- 
fendant objected  to  a  jory  and  to  the  sub- 
mission of  isBues  thereto,  on  the  gronnd  that 
no  special  issues  had  been  settled,  the  over- 
ruling of  defendant 'a  objections,  where  the 
iasnes  to  be  tried  were  made  by  the  plead- 
ings, and  where  the  court  itself  found  on  an 
the  ^Buea  aubmitted,  was  not  prejudicial  m- 
ror;  Code  of  Civil  Procedure,  section  1717, 
providing  that,  "if  no  jury  ia  demanded,  the 
court  must  try  the  issues,  and  if,  on  written 
demand,  a  jury  ia  called  by  either  party, 
and  tbe  issues  are  not  sufficiently  made  up" 
by  the  pleadings,  the  court,  on  due  notice, 
must  frame  the  issues  and  snbmit  tbe  aanie, 
with  tbe  evidence,  to  the  jury  for  a  verdict. 
Weaterfield's  EaUte,  96  Cal.  113,  30  Pac 
1104;  Smith  T.  Westerfleld,  96  CaL  113,  30 
Pm.  1104. 

8  37.   In  Criminal  Oases. 

[a]  Plea  of  guilty  is  waiver  of  right  to 
jury  trial.— People  ▼.  Lennox,  67  CaL  113,  7 
Pae.  260. 

[b]  Jury  trial  may  be  waived  in  mi9d^ 
meanor  cases. — Miller,  Ex  part^  88  CaL  45^ 
28  Pae.  1113. 

Fob  Autrobitibs  rBOU  Othkb  States: 

39  C.  C.  A.  275,  note.   See,  also,  81  Cent 
IMg.,  eola.  869-376,  8S  197-203. 


g  38.  —  Waiver  «f  Number  of  A- 

rora. 

[a]  Jury  in  criminal  ease  most,  within 
meaning  of  constitution,  consist  of  twelve 
men.  The  defendant  cannot  consent  to  be 
tried  by  a  jury  composed  of  a  lesi  number. 
People  V.  O'Neil,  48  Cal.  257. 

§  39.  Denial  or  Infringement  of  BlgftL 

Daaial  of  Jorr  tilal  as  ireTiod  for  nlaaaa  wm  Ubw 
eotpas.   Sm  Habeas  Coipaa,  I  15. 

[a]  Section  296  of  tbe  Criminal  Praeties 
Act,  providing  that,  * '  if  tbe  demurrer  be  dis- 
allowed, tbe  eoort  shall  permit  the  defend- 
ant at  his  election  to  plead,  which  be  aast 
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do  forthwitli,  or  at  neh  time  as  the  court 
may  allow;  if  he  do  not  plead,  judgment  shall 
be  pronounced  against  him" — does  not  in- 
terfere with  the  right  of  trial  by  jnry  guar- 
anteed in  criminal  eases  by  the  eonfutntioa. 
People      King,  £8  CaL  28S. 

[b]  Where  the  court,  upon  hearing  evidence 
after  a  jury  has  passed  upon  some  of  the 
vital  issues,  makes  findings  upon  all  of  the 
lanes,  contrary  to  the  verdict,  nch  action  is 
in  effect  a  setting  aside  and  vacating  of  the 
verdict,  and  it  is  the  duty  of  the  court  to 
order  a  new  trial  by  jury,  and  it  has  no 
power  to  i>roceed  to  determine  the  cause 
without  a  jury. — ^Montgomery  t.  S^re,  91 
Cal.  S06,  27  Pae.  648. 

[c]  Statute  anthorising  court  to  determine 
degree  of  crime  under  plea  of  guilty  does  not 
deprive  accused  of  right  to  jury  trial. — Peo- 
ple V.  Chew  Lan  Ong,  141  <^  652,  99  Am. 
at.  Bep.  88,  76  Pae.  186. 

Tm  AlTTBOBITIU  FROM  OtHEB  St1.TBS: 

15  L.  B.  A.  441,  note.   See,  also,  81  Cent. 
Dig.,  cols.  377-420,  SS  204-242. 

{  40.    Changing   Vemw  In  CUminal 

Case. 

[a]  Penal  Code,  section  1033,  as  amended 
by  act  of  March  9,  1887  (Seas.  Laws  1887, 
p.  61),  providing  that  the  state  may  have 
a  change  of  venue  in  a  criminal  action,  **on 
the  application  of  the  district  attorney,  on 
the  ground  that  from  any  cause  no  jury  can 
be  obtained  for  the  trial  of  defendant  in  the 
county  where  the  action  is  pendins,"  is  void, 
'  being  in  conflict  with  Bill  of  Rights,  section 
7,  providing  that  "the  right  of  trial  by 
jnry  shall  be  secured  to  all  and  remain  in- 
violate," the  right  secured  being  the  right 
to  trial  by  a  jury  of  the  vicinage  as  it  ex- 
isted at  common  law. — ^People  v.  Powell,  87 
CaL  348,  25  Pae.  481,  11     B.  A.  75. 

§  41.   Granting  New  Trial. 

[a]  Code  of  Civil  Procedure,  section  657, 
providing  for  a  new  trial  for  insufficiency 
of  eviilence  and  excessive  damages,  is  not 
violative  of  Constitution,  article  1,  section 
7,  securing  trial  by  jury. — Ingraham  ▼. 
Weidler,  139  Cal.  688,  78  Pac.  415. 

8  42.   Taking  ATBgr  Challenge  for  Imi- 

piled  Bias. 

[a]  The  law  taking  away  the  challenge  for 
implied  bias  on  the  ground  that  the  juror 
has  formed  or  exprused  an  unqualified  opin- 
ion as  to  the  guilt  of  the  accused  is  not 
unconstitutional  as  taking  away  one  of  the 
essential  constituents  of  the  right  of  jury 
trial  secured  by  the  constitution. — ^People  t. 
Ah  Lee  Doon,  97  CaL  171,  31  Pae.  933. 

S  48.    Effect  Of  FroTislon  for  Other 

Bemedy. 

[a]  Compiled  Laws,  page  214,  known  as 
the  "Act  to  prevent  extortion  in  office,"  !■ 


not  in  conflict  with  the  eonstltution,  in  that 
it  deprives  the  defendant  of  the  right  te 
trial  by  jury,  sines  the  last  section  of  that 
net  proTides  a  remedy  whereby  a  jury  trial 
be  had.— Byan  v.  Johnson,  6  CaL  66. 

Fob  AvTHcamis  rok  Otbxr  Sr^Tia: 

26  L.  B.  A.  67,  note.   See,  also,  31  Cent 
Dig.,  eols.  414-420,  SS  286-242. 

m.   QXrAIJFIOATIONS  OF  JUB0B8  AJXD 
BXEMPTZONa 

IN  QENEBAIi,  |  44. 

KNOWLEDGE  OF  hASSVAOM,  |  4S. 

RESIDENCE,  |  46. 

QUALIFICATIONS  AS  VOTSRS,  |  4T. 

CXTIZEN8HIF,  |  48. 

PBOFEBTT  AND  TAZPATINa  QUALZnOATIOir, 
I  M. 

BZXHPTIOH  AFTES  8ETZN  TZAIt8'  BXRTXOB 
IH  HXLITU.  i  50. 

S  44.  In  GeneraL 

[a]  Statute  determines  qualification  of  ju- 
rors.—People  T.  Chin  Mook  Sow,  61  CaL 
699. 

Fob  Aitthoritiis  frou  Othss  States; 

40  C.  C.  A.  168,  note.  See,  also,  81  Cent. 
Dig.,  eolSL  421-448,  tS  243-264. 

§  45.  Kiunriedge  of  laagoaga. 

[a]  The  proviso  to  the  act  concerning 
jurors,  excepting  the  eouaties  of  Monterey, 
etc,  from  the  provisions  of  the  act  which 
requires  the  juror  to  understand  the  language 
in  which  the  proceedings  of  the  court  are 
had,  does  not  deprive  the  court  in  one  of 
the  excepted  counties  of  the  power  to  excuse 
jurors  of  its  own  motion  when  those  on  the 
same  panel  speak  several  different  languages. 
People  T.  Areeo,  32  CaL  40. 

[b]  A  person  is  not  disqualified  from  being 
a  juror  in  a  criminal  ease  because  he  is  un- 
able, when  questioned,  to  define  the  word 
"qualified."— People  t.  Brown,  48  CaL  253. 

Te]  Where  a  juror  understands  English 
''pretty  well,"  but  will  not  say  that  he  could 
always  underatand  what  anyone  might  say 
in  English,  it  is  for  the  court  to  decide 
whether  be  is  com^tetent  to  comprehend  all 
that  might  be  said  in'his  hearing. — ^People 
Davis,  36  Pac.  96. 

■"^V*  AUTHOBITIBS  IBOU  OTBEB  STATES: 

Inability  of  juror  to  read  and  write  Eng- 
lish, whether  a  ground  for  challenge: 
35  Am.  Bep.  728,  note.  See,  also,  31 
Cent.  Dig.,  cola.  426,  427,  S  248. 

§  46.  Besldence. 

[a]  A  citisen  of  thiM  state  who  has  resided 
in  the  county  fourteen  days,  and  then  been 
absent  for  some  months  from  the  state  with 
the  intention  of  returning  to  reside  in  the 
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eovuty,  and  hu  returned  and  Tended  some 
fourteen  days  in  the  county,  is  a  competent 
juror,  hifl  residence  dating  from  his  first  res- 
idence, and  not  from  his  return. — People  v. 
Stonecifer,  6  CaL  405. 

[b]  Juror  ia  not  disqualified  by  reason  of 
having  been  a  resident  of  the  state  for  only 
three  months. — Thompson  v.  Paige,  16  CaL 


Pent  AuTHOBiTiES  PBou  Othkb  States: 

See  31  Cent.  Dig.,  eols.  430,  481,  8  254. 

§  47.  QnaUflcatloiw  u  Votazs. 

[a]  To  render  a  person  competent  to  act  as 
a  juror  he  must  be  an  elector  of  the  county 
in  which  he  is  returned,  and  have  resided  in 
the  county  thirty  days. — Sampson  t.  Sctiafler, 
3  Cal.  107. 

[b]  Residence  depends  upon  intention  as 
well  as  fact,  and  mere  inhabitancy,  for  a 
short  period,  against  the  intention  of  acquir- 
ing a  domicile,  would  not  make  a  resident, 
within  the  meaning  of  the  law,  so  as  to  con- 
stitute an  elector  under  statute  requiring 
jurors  to  be  electors. — People  v.  Peralta,  4 
Cal.  175. 

Fob  Authobitibs  fboh  Otheb  States: 

See  31  Cent  Dig.,  cola.  437-430,  {  258. 

§  48.  Cltizanshlp. 

[a]  Aliens  are  expressly  prohibited  from 
serving  as  jurors. — People  v.  Chin  Mook  Sow, 
51  Cal.  589. 

Foe  Authobities  raou  Otheb  States: 

See  31  Cent.  Dig.,  cols.  428,  429,  fi  252. 

{  49.  Propn^   and   Tazpaylng  Qnallflca- 
tion. 

[a]  Under  the  jury  act  (Stats.  1863,  see.  1, 
suLd.  3,  p.  630),  a  person  othenrise  qualified 
is  not  a  competent  juror  unless  he  has  been 
"assessed  on  the  last  assessment-roll  of  his 
township  or  county,  on  real  or  personal  prop- 
erty, or  both,  belonging  to  him,  if  a  resident 
at  the  time  of  the  assessment." — People  t. 
Thompson,  34  Cal.  671. 

[b]  Under  Code  of  Civil  Procedure,  sections 
198,  199,  and  Penal  Code,  section  1072,  re- 
quiring that  a  person,  to  be  competent  as  a 
juror,  must  be  assessed  "on  property  belong- 
ing to  him,"  it  is  enough  that  he  and  an- 
other, constituting  a  firm,  were  together  as- 
sessed on  the  firm  property. — People  <r. 
Owens,  123  Cal.  482,  56  Pae.  251. 

[c]  Under  Code  of  Civil  Procedure,  sec- 
tions 198,  199,  a  person  not  on  the  assess- 
ment-roll for  the  last  preceding  year  is  not 
competent  to  Bit  aa  a  juror  prior  to  the  com- 
pletion and  certification  of  the  assessment- 
roll  for  the  current  year,  although  he  may 
have  been  assessed  for  aueh  last  year. — 


Houghton  V.  Market  St.  By.  Co.  (Cal.  Apv.), 
82  Pac.  972. 

[d]  Under  Code  of  Civil  Procedure,  lee- 
tions  198,  199,  person  not  assessed  on  the 
last  county  assessment -roll  held  incompetent 
to  act  as  a  juror. — People  v.  Warner,  U7 
Cal.  546,  82  Pac.  196. 

Fob  Aothobities  raoic  Othee  States: 
See  31  Cent  Dig.,  cote.  431,  432,  {  255. 

§  60.  Exemption  After  Sevm  Tmib'  8«- 

Tice  in  MiUtla. 

[a]  One  who  has  faithfully  served  in  the 
organized  state  militia  for  seven  consecutive 
years,  and  has  received  the  adjutant  gen- 
eral 'b  certificate  to  that  effect,  is  exempt 
from  jury  duty  under  the  express  provisiou 
of  code,  section  1936. — Will,  £x  parte,  61 
Cal.  lai. 

Fob  Authokitieb  raoM  Othxb  States: 

45  L.  B.  A.  587.  note.   See,  also,  31  Cent 
Dig.,  cols.  443-448,  261-264. 


IV.    SUMMONINO,    ATTENDANCE,  DIS- 
CBABOE  AND  OOHPENSATION. 

BTATDTORT    PROVISIONS,    |  51. 

DISCRETION  OF  COURT.  |  52. 

JURY  LIST— PROCUREMENT  AND  SELECTION 

OF  NAMES.  I  53. 
SELECTION  AND  DRAWING  OF  PANEL.  |  H. 
8DMH0NING  JURORS,  |  55. 

  BY  CORONER,  |  56. 

  APPOINTMENT  OF  ELISOR.  |  ST. 

RETURN  OF  VENIRE  AND  AHSNDUEHT  THEBB- 

OP,  f  58. 

  ERRORS  AND  IRREGULABITrES.  |  5». 

SPECIAL  VENIRE  OR  PANEL,  |  60. 

  WHO    MAY    SUMMON,    |  «1. 

ADDITIONAL  JURORS  OR  TALESUEN.  |  «. 
EXCUSING  OR  DISCHARGING  JURORS,  |  M. 
COMPENSATION  OF  JURORS,  |  64. 
DRAWING  TRIAL  JURY.  S  S5. 

  RIGHT  TO  FULL  PANEL.  |  66. 

DISCHARGE  OF  JUROR  FENDING  TEIAU  t  ST. 
OATH,  I  68. 


S  61.  StatiitW7  Frovisions. 

[a]  Section  215  of  Code  of  Civil  Proeednn, 
relating  to  drawinfi;  of  jurors  is  not  inoon^ft- 
ent  with  the  constitution  except  in  the  pro- 
vision requiring  the  presence  of  the  eountr 
judge;  and  with  this  exception  it  eontinoM 
in  operation  by  virtue  of  section  1  of  tht 
schedule. — People  v.  Gallagher,  55  CaL  461 

[bj  Section  204,  Code  of  Civil  Proceduit, 
^ving  snperior  judges  power  to  select  tiial 
jurors,  was  retained  in  force  by  present  eoi- 
stitution  and  is  valid.— People  t.  Dnrnst, 
116  CaL  194,  195,  48  Pae.  75. 

[c]  Section  205,  Cod«  of  Civil  Praeednze,  ii 
directory,  and  substantial  compliance  vHk 
it  is  all  that  is  required. — ^Peopl*  v.  DbRbi^ 
116  CaL  194,  48  Pae.  Tfi. 
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[d]  Section  1046,  Penal  Code,  refers  to 
manner  of  forming  criminal  jury,  not  to 
qualification  of  officer  aerv'ing  venire. — Peo- 
ple V.  Slater,  119  Cal.  622,  51  Pac.  757. 

[e]  The  provisions  of  the  code  as  to  select- 
ing jurors  are  directory,  and  ahould  be  lib- 
erally construed,  and  a  substantial  compli- 
ance with  the  methods  laid  down  is  all  that 
is  required. — ^People  v.  Bicbards  (CaL  App.), 
82  Pac.  691. 

Foe  Autbobities  raou  Othkb  States: 

See  31  Cent.  Dig.,  cola.  450-453,  £66. 

Jl  62.   Discretion  of  Oonrt. 

[a]  The  statute  (Wood's  Digest,  tit.  Jotofb, 
512)  vests  the  ordering  of  a  trial  jury  in  the 
discretion  of  the  court. — Pacheco  t.  Hun- 
Backer,  14  Cal.  120. 

§  53.  Jtny  Llst-^Procnrement  and  Selection 
of  Names. 

[a]  Under  sections  204,  206,  208,  209,  and 
211  of  the  Penal  Code  there  is  no  distinction 
in  the  selection  between  grand  and  trial 
jurors,  but  the  names  of  aU  juron  selected 
are  to  be  placed  in  the  same  box;  and  it  is 
iinneceaeary  for  the  court,  in  making  its  or- 
der designating  the  number  of  grand  and 
trial  jurors  required  for  the  ensuing  year,  to 
designate  separately  the  number  of  each  class 
of  jnroTB  required. — ^Peo|de  v.  Crowey,  56 
Cal.  36. 

[b]  The  minutes  of  the  secretary  of  the 
judges  of  the  superior  court  of  San  Francisco 
county,  showing  the  selection  and  return  of 
the  jury  list,  as  required  by  Code  of  Civil 
Procedure,  sections  204-208,  may  be  amended, 
when  incomplete,  to  conform  to  the  facts. — 
People  v.  Durrant,  116  Cal.  179,  48  Pac.  75. 

[c]  An  order  designating  the  number  of 
jurors  to  be  selected  by  the  board  of  super- 
visors, if  made  in  open  court  and  entered  in 
the  minutes,  need  not  be  signed  by  the  judge. 
People  V.  Baldwin,  117  Cal.  244,  49  Pac.  186. 

fd]  Selection  of  names  for  the  jury  may  be 
made  at  an  adjourned  meeting  of  the  super- 
visors, at  which  all  are  present. — People  v. 
Baldwin,  117  Cal.  244,  49  Pac.  186. 

[e]  Code  of  Civil  Procedure,  section  206, 
provides  that  the  jury  list  shall  be  composed 
of  names  of  persons  selected  from  the  wards 
and  townships  of  the  county.  Held,  that  a 
challenge  to  the  panel  was  properly  over- 
ruled, where  the  evidence  showed  no  jurors 
selected  from  the  town  of  C,  but  did  not 
show  that  none  had  been  selected  from  the 
township  in  which  C.  is  located. — ^People  t. 
Searcey,  121  Cal.  1,  53  Pac.  359. 

ff]  Under  Code  of  Civil  Procedure,  sections 
206,  211,  providing  that  the  list  of  jurors 
shall  contain  the  number  ordered  by  the 
court  to  be  selected  from  the  wards  and 
townships  in  proportion  to  the  number  of  in- 
habitants, and  the  lists  to  be  kept  seiiarate, 
and  that  the  names  of  persons  remaining  in 


the  grand  or  petit  jury  boxes  at  the  end  of 
the  year  who  have  not  been  drawn,  and  have 
not  served  as  jurors  during  the  year,  may 
be  placed  on  the  list  for  the  soeceeding  year, 
though  the  number  fixed  in  the  order  cannot 
be  increased  by  the  names  left  in  the  jury 
box  at  the  end  of  the  previous  year, 'it  was 
proper  for  the  supervisors  to  select  such  as 
possessed  the  necessary  qualifications,  and 
had  not  served  the  previous  year,  as  part  of 
the  list  for  the  current  year. — People  T. 
Eodley,  131  CaL  240,  63  Pac.  351. 

[g]  Under  Code  of  Civil  Procedure,  seetion 
206,  providing  that  jurors  shall  be  selected 
from  townships  in  proportion  to  the  number 
of  inhabitants,  it  will  be  presumed  that  fail- 
ure to  select  any  jurors  from  a  township  was 
caused  by  the  fact  that  none  of  the  inhab- 
itants were  qualified  as  jurors. — People 
Sowell,  145  Cal.  292,  78  Pac.  717. 

[h]  Under  Code  of  Civil  Procedure,  section 
204,  it  is  not  error  to  select  a  trial  jury  from 
the  list  of  jurors  returned  for  the  preceding 
year,  where  it  does  not  appear  from  the  rec- 
ord that  at  the  time  of  the  trial  the  list  for 
the  current  year  had  been  certified  and  filed 
with  the  clerk. — People  T.  Biehards  (CaL 
App.),  82  Pac.  691. 

Fob  AuTHOBinxs  raou  Otheb  States: 
See  81  Cent.  Dig.,  eols.  460-463,  8  275. 

§  54.  Meetton  and  Drawing  of  PaneL 

[a]  In  impaneling  a  jury  in  a  criminal  case 
twelve  names  must  be  drawn  from  the  box, 
and  the  defendant  most  be  allowed  to  ex- 
amine the  whole  twelve  before  exercising  his 
right  of  peremptory  cht^lenge  as  to  any. — 
People  v.  Biley,  65  CaL  107,  3  Pac.  413. 

[b]  A  departure  from  the  forms  prescribed 
by  articles  3,  4,  chapter  1,  Code  of  Civil  Pro- 
cedure, with  respect  to  the  "drawing  and  re- 
turn" of  the  jury,  such  as  may  deprive  a 
defendant  of  an  opportlinity  to  secure  a  com- 
petent and  impartial  jury,  is  ground  for  a 
challenge  to  the  panel. — People  v.  Davis,  73 
CaL  355,  15  Pac.  8. 

[e]  If  the  jurors  so  called  in  were  a  part 
of  the  regular  panel,  the  law  required  that 
their  names  should  be  placed  in  the  box  be- 
fore any  names  were  drawn  therefrom.  If 
not  a  part  of  the  regular  panel,  they  could 
not  be  brought  in  to  try  the  cause  by  a  mere 
order  of  court,  nor  could  they  be  included  in 
a  special  venire. — People  v.  Compton,  132 
Cal.  484,  64  Pac  849. 

[d]  During  the  impaneling  of  a  jury  in  a 
criminal  case,  an  order  that  certain  other 
jurors  attending  in  other  departments  of  the 
court  appear  to  act  in  the  case  conditionally, 
and  that  their  names  be  placed  in  the  box, 
where  it  appeared  that  the  jury  was  not 
selected  from  the  regular  panel  then  present, 
was  a  radical  departure  nom  the  procedure 
provided  by  the  statute. — People  v.  Comp- 
ton, 132  CaL  484,  64  Pae.  849. 
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Je]  The  department!  of  the  niperioT  eonrt 
a  BiDgle  eonntj,  thongli  theoretieaUjr  oae 
court,  are  practici^lT'  as  dietiaet,  for  the  trial 
of  cftuMfl,  u  other  superior  courts;  and  it  is 
prejudicial  error  for  the  judge  of  one  de- 
partment engaged  in  the  trial  of  a  criminal 
,  ease,  having  its  own  regular  panel  of  jurort 
{  present  before  it,  to  place  in  the  juiy-box 
;  the   names  of  jurors  regularly  drawn  for 
i  another  department,  and  to  impanel  the  yary 
therefrom.— Peo^a  t.  Wong  Bin,  139  CaL  60, 
72  Pae.  505. 

[f]  Under  Code  of  Civil  Procedure,  section 
204,  making  it  the  duty  of  superviaors  to 
select  the  number  of  jurors  which  the  conrt 
estimates  will  be  required,  mere  unexplained 
omission  of  two  names  from  a  list  prepared 
under  an  order  requiring  the  selection  of 
three  hundred  jurors  is  not  a  material  de* 
parture  from  the  forms  prescribed  in  respect 
to  the  drawing  of  the  jnrjr,  within  Penal 
Code,  section  1059,  authorizing  a  challenge 
to  the  panel  for  such  a  departure. — Feopls  t. 
Sowell,  145  Cal.  292,  78  Pac.  717. 

[g]  Under  Code  of  Civil  Procedure,  section 
204,  making  it  the  duty  of  supervisors  to 
select  jurors,  mere  failure  of  the  minutes  of 
the  board  to  show  that  jurors  were  selected 
as  they  in  fact  were  is  not  a  material  depart- 
ure from  the  forms  prescribed  in  respect  to 
the  drawing  of  the  jury,  within  Penal  Code, 
section  1859,  authorizing  a  challenge  to  the 
panel  for  such  a  departure. — ^People  T. 
SoweU,  145  CaL  2B2.  78  Pae.  717. 

[h]  Conseding  that  Code  of  Civil  Proce- 
dure, section  206,  requires  the  lists  of  jurors 
selected  from  each  township  to  be  kept  sep- 
arate from  each  other,  failure  to  do  so  is  not 
a  material  departure  from  the  forms  pre- 
scribed in  respect  to  the  drawing  of  the 
jury,  within  Penal  Code,  section  1059,  author- 
izing a  challenge  to  the  panel  for  such  a  de- 
parture.—People  V.  SoweU,  145  Cat  292,  78 
Pae.  717. 

FOft  AUTHOBimS  ROU  Othbb  Statis: 

See  31  Cent.  IHg.,  cols.  474-481,  $S  283- 
890. 

[a]  It  is  of  no  practical  eonsequenes  In 
what  order  or  at  what  time  during  term 
jurors  are  summoned.  The  object  of  the  law 
is  to  secure  honest  and  intelligent  men  for 
the  trial.— ThraU  v.  Smiley,  9  CaL  629,  73 
Am.  Dee.  603. 

[b]  It  is  no  objection  to  the  panel  that  it 
was  summoned  by  order  of  the  court  after 
the  beginning  of  the  term,  instead  of  accord- 
ing to  statutes  of  May  3,  lti52.— People  v. 
Kudriguez,  10  CaL  50. 

[c]  In  summoning  jury  court  should  foUow 
statutes  as  closely  as  possible. — People  v. 
Veaton,  75  Cal.  418,  17  Pac  544. 

[d]  Under  section  226  of  the  Code  of  Civil 
Procedure  the  court  may  at  any  time  direet 


the  sheriif  to  summon  jnrors  from  the  bo^ 
of  the  county,  although  there  be  names  m 

Eroperly  selected  regular  jurors  in  the  jmy- 
ex;  and  when,  from  any  cause,  there  are  lo 
regular  jurors  to  be  drawn  from,  the  court 
may  exereise  power  granted  by  said  seetioi. 
People  V.  Vincent,  95  OaL  4SS,  30  Pae.  SSL 

[e]  It  is  no  ground  of  ehallenge  to  panel  in 
onminal  ease  that  the  sheriff  was  examined  ss 
a  witness  on  behalf  of  the  people,  on  the  pre- 
liminary examination  of  defendant,  he  having 
testified  that  he  had  no  bias  against  defend- 
ant.—People  T.  Slater,  116  CaL  680,  51  Fse. 
957. 

F(A  AuTHOBinss  moK  Other  States: 

See  31  Cent.  Dig.,  eols.  483-485,  ||  m, 

292. 


5  66.   By  Coroner. 

[a]  Summoning  of  a  grand  or  trial  jury  hj 
the  coroner  instead  of  the  sheriff  is  an  error 
for  which  no  remedy  is  provided. — ^People  v. 
SonthweU,  46  CaL  151. 

I  OT.   .^polBtment  of  EUaoc. 

[a]  Substitute  sheriff  or  elisor  iiu^  be  sf- 
pointed  when  there  is  no  sheriff  or  coroner, 
or  when  they  are  disqualified  or  parties  de- 
tendant— Turner  v.  Billagram,  2  CaL  520. 

[b]  In  trespass  against  the  sheriff,  then 
being  no  coroner,  it  was  proper  for  the  court 
to  appoint  an  elisor  to  sommon  the  spedsl 
jury.- Pacheeo  v.  Hunsacker,  14  CaL  120. 

[ej  Whether  appointment  of  elisor  to  siub- 
mon  jury  is  proper  not  decided. — ^People  v. 
Teaton,  75  Cal  418,  17  Pae.  544. 

[d]  Elisor  should  not  be  appointed  in  ab- 
sence of  showing  that  sheriff  is  disqualified  t« 
serve  venire. — ^People  T.  Irwin,  77  CaL  4S9,  M 

Pac.  56. 

[el  The  word  "elisor,"  as  used  in  the  Codi 
01  Civil  Proeednre,  must  be  deemed  to  hsn 
been  used  with  reference  to  its  deftnitiM 
given  in  the  Political  Code. — Bmner  v.  So- 
perior  Conrt,  92  CaL  239,  28  Fas.  341. 

[f  ]  Under  section  4192  of  the  Political  Code, 
which  must  be  constmed  together  with  sefr 
tion  226  of  the  Code  of  Civil  Procedure,  tto 
court  has  no  power  to  appoint  an  elisor,  ni- 
less  it  appears  that  both  the  sheriff  and  tki 
coroner  are  disqualified;  and  an  appointmest 
of  an  elisor  to  anmmon  a  jury  under  tbi 
latter  section,  by  reason  merely  of  the  to- 
qualification  of  the  sheriff,  witfaoot  a  showioi 
that  the  coroner  was  also  disqualified,  or  as- 
able  to  act,  is  erroneous. — Peofde  v.  Fellowi, 
122  Cal.  233,  54  Pae.  830. 

[g]  An  exception  to  the  order  of  appoist- 
ment  of  an  elisor  may  be  reviewed  upon  ap- 
peal as  an  alleged  error  at  law  ocean^tf 
during  the  course  of  the  triaL— -Feopls  v. 
FeUows,  128  CaL  233,  54  Pae.  SSO. 
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§  68.  BAtom  of  Ymdn  aiUI  Amendmoit 
nunogr. 

Sa}  The  time  provided  th*  8tatnt«  in 
lieh  a  jury  iliul  be  retarned  by  the  elieriff 
Is -directory,  amd  not  nandatorr.— Movrr  t. 
Starbnok,  4  OaL  874. 

[b]  Court  may  direct  officers  to  ameDd  re- 
tnm  of  aerTiee  to  eoaform  to  facts. — People 
T.  OoldenaoB,  70  Cal.  845,  19  Pae.  161. 

Foa  AuTHORiTiBs  FBOK  Otheb  Statis: 

See  81  Cent.  Dig.,  cols.  494-497,  S5  803, 
804. 

S  69.   Etzon  and  bnfiOailttos. 

[a]  If  the  officers  reqaired  by  statute  to  be 
present  at  the  drawing  of  the  jurors  are  ac- 
tually present,  the  fact  that  no  notiec  was 

E'ven  them  is  immaterial. — Peo^e  t.  Oal- 
gher,  55  CaL  462. 

[b]  The  fact  that  the  sheriff's  retnm  on  the 
▼enire  shows  two  names  of  jurors  summoned 
as  '*Oarwin"  and  "Zena,"  and  that  two 
jurors  who  were  sworn  and  serred  were 
"Oanivao"  and  "Zina,"  is  no  ground  for 
reversing  a  judgment,  where  it  is  in  no  other 
way  made  to  appear  that  all  the  jurors  who 
Bat  at  the  trial  were  not  summoned. — ^People 
T.  O'Brien,  88  CaL  483,  26  Pac.  862. 

§  60.  Special  Veoln  or  Fan^ 

[a]  No  regular  panel  having  been  drawn 
and  summoned,  the  court  ordered  thirty-six 
jurors  to  be  summoned,  which  was  done,  and 
twenty-Beven  of  them  appearing^  the  court 
eauBea  their  names  to  be  placed  in  a  box,  of 
which  twelve  were  drawn  to  constitute  a 
trial  jury.  Held,  not  to  be  ground  for  chal- 
lenge by  the  defendant  to  the  whole  panel. — 
People  V.  Stuart,  4  Cal.  218;  People  v.  Vance, 
21  CaL  400. 

[b]  In  trespass  against  a  sheriff  the  court 
below,  on  plaintiff 's  motion,  may  order  a 
special  jury  to  try  the  case,  instead  of  the 
tegular  panel.  The  sheriff,  being  interested, 
ought  not  to  summon  a  jury.  And  there  be- 
ing no  coroner,  an  elisor  may  be  appointed  to 
summon  the  jury. — ^Pacbeco  v.  Hnasacker,  14 
CaL  120. 

[e]  If  no  trial  jury  has  been  drawn  before 
the  term,  and  a  necessity  for  one  arises  dur- 
ing the  term,  the  district  court  may  order  a 
trial  jury  to  be  summoned  by  the  sheriff. 
It  is  immaterial  whether  the  cause  for  this 
Becessity  arose  before  or  after  the  commence- 
ment ox  the  term.— People  t,  Williams,  43 
Gal.  344. 

[d]  Where  the  trial  jurors,  although  legally 
drawn,  have  not  been  legally  summoned,  the 
court  may  by  an  order  direct  additional  jurors 
to  be  summoned. — ^People  t.  Devine,  46  CaL 
45.  - 

[e]  If  jurors  are  not  drawn  and  summoned 
to  attend  the  term  of  a  district  court  the 
court  mi^  forthwith,  by  aa  order,  direct  the 


sheriff  to  summou  one. — ^Peopla  t.  Daris,  47 
CaL  93. 

[f]  Whes  jurors  hare  not  been  drawn  or 
Bummoned  to  attend  sessioB  of  court,  it  may 
order  one  to  be  drawn  and  summoned,  or, 
without  drawing,  may  order  the  sheriff  to 
summon  a  sufficient  number  of  jurors  from 
the  body  of  the  county. — Leahy  v.  Southern 
Pae.  S.  B.  Co.,  65  CaL  150,  3  Pac  622. 

[g]  Order  of  court  directing  the  clerk  "to 
draw  the  names  of  thirty-flve  good  and  law- 
ful men,"  to  be  summoned  from  the  body  of 
the  county,  is  a  substantial  compliance  with 
the  statute.— People  T.  Wheeler,  66  CaL  77, 
2  Pac.  892. 

[h]  Jurors  snmmoned  on  special  venire 
who  failed  to  answer  when  called  do  not 
cease  to  be  of  the  venire,  and  their  names 
may  be  placed  in  the  jury-box  upon  their 
subsequent  abearance. — ^People  v.  Collins,  106 
CaL  504,  39  Pac.  16. 

[i]  Conrt  may  summon  jurors  by  special  ven- 
ire without  first  exhausting  all  names  upon 
regular  jury  list. — People  v.  Durrant,  116  CaL 
195,  48  Pac.  75. 

[j]  It  is  in  the  discretion  of  the  court  to 
summon  jurors  by  special  venire  after  ex- 
hausting a  drawn  venire,  but  without  ex- 
hausting the  regular  list. — ^People  v.  Sehom, 
116  CaL  508,  48  Pac.  495. 

[k]  Where  in  a  criminal  case  in  one  of  the 
departments  the  court  ordered  that  certain 
other  jurors,  attending  other  departments  of 
the  court  at  that  time,  should  iq>pear  to  act 
in  case  the  jury  was  not  selected  from  the 
regular  panel  then  present,  and  on  the  exhaus- 
tion of  such  panel  the  names  of  those  jurors 
appearing  from  other  departments  were 
placed  in  the  box,  and  the  jMry  completed 
therefrom,  such  jury  was  improperly  selected, 
since,  on  the  exhaustion  of  the  regular  panel, 
the  jury  must  be  completed  by  drawing  other 
names  from  the  trial  jury-box,  and  then  those 
persons  snmmoned  to  appear,  or  1^  the  court 
ordering  a  special  venire,  not  taking  by- 
standers.— ^People  Compton,  132  Cal.  484, 
64  Pac.  849. 

[1]  While  it  is  more  in  accord  with  the 
spirit  of  law  to  select  a  jury  in  a  criminal 
case  by  drawing  names  from  the  jury-box, 
the  court  has  power  to  order  a  special  venire 
to  be  summoned  by  a  qualified  sheriff,  and 
with  the  exercise  of  that  power  this  court 
will  not  interfere  where  no  gross  aboss  of 
discretion  is  apparent  in  the  record. — ^People 
T.  Snesser,  142  Cal.  354,  75  Pae.  1093. 

Fob  AtrrHOBiTUEB  noii  Othb  Statis: 

See  31  Cent.  Dig„  eola.  603-529,  8S  810- 
332. 

§  61.   Who  May  Sommon.. 

[a]  Under  Criminal  Practice  Act,  section 
337,  providing  that  a  challenge  may  be  made 
to  "the  panel"  on  account  of  any  bias  of 
the  officer  iummoning  them  whieh  would  b« 
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groaod  of  challenge  to  a  jury,  the  fact  that 
the  officer  who  sununonea  a  special  venire 
had  expressed  an  opinion  that  defendant 
was  guilty  was  good  groaod  of  challenge 
to  the  array,  the  word  "panel"  including 
those  summoned  on  special  venire. — People 
V.  Coyodo;  40  Cal  586. 

[b]  When  the  panel  of  drawn  jurors  is  ex* 
hausted,  and  the  court  is  about  to  issue  a 
special  venire,  it  should  not,  of  its  own 
motion  and  against  the  objections  of  the  de- 
fendant, examine  the  sheriff  as  to  his  bias, 
aoil,  if  it  finds  him  biased,  direct  the  coroner 
to  serve  the  venire. — ^People  v.  Welch,  49  Cat 
174. 

[e]  A  deputy  ifaerifC  is  not  disqualified, 
under  section  1064  of  the  Penal  Code,  from 
summoning  a  special  venire  of  jurymen  in  a 
trial  for  murder  merely  because  he  believed 
tbiit  the  defendant  bad  committed  the  homi- 
cide, if  he  had  no  opinion  as  to  whether  or 
not  the  killing  was  justifiable,  there  being 
no  real  contention  in  the  case  that  the  de- 
fendant did  not  do  the  killing. — People  v. 
Byan,  108  Cat  581,  41  Pac.  451. 

Fost  Authorities  tbou  Othek  States: 

See  31  Cent.  Dig.,  eols.  530-541,  fi}  333- 
348. 

g  62.   Additional  Jurors  or  Talesmen. 

[a]  Where  venire  has  been  exhausted,  court 
may  order  additional  jurors  summoned  from 
body  of  county. — People  v.  Sehorn,  116  Cal. 
509,  48  Pae.  495. 

Foa  Authorities  feom  Other  Statss: 

See  31  Cent.  Dig.,  cols.  569-575,  SS  384- 
390. 

9  63.   Execuaing  or  IMschargliig  Jurors. 

[a]  In  a  trial  for  murder,  when  the  court 
directed  the  clerk  to  call  and  impanel  the 
jury,  it  was  objected  that  several  jurors  of 
the  original  panel,  summoned  for  the  term, 
had  been  previously  excused  without  consent 
of  the  defendant.  Held,  that  there  was  no 
error  in  overruling  the  objection. — People  v. 
Lee,  17  Cal.  76. 

[b]  Court  may,  of  its  own  motion,  for  any 
good  reason,  excuse  a  qualified  juror  from 
sitting  on  the  panel  in  a  criminal  case;  and 
this  will  not  be  error  if  the  defendant  is 
tried  bv  a  jury  of  lawful  men. — People  v. 
Arceo,  32  Cal.  40. 

[c]  Juror  not  selected  to  tiy  particular  case 
or  to  serve  for  any  fixed  term  mav  be  dis- 
charged by  court,  without  cause. — ^I'eople  T. 
Murray,  85  Cal.  355,  24  Pac  666. 

[d]  The  fact  that  a  competent  juror  was  ex- 
cused by  the  court  is  not  ground  of  objection, 
defendant's  right  to  an  impartial  jury  not 
being  a  right  to  any  particular  juror. — Ase- 
vado  V.  Orr,  100  Cal.  293,  34  Pac.  777. 

[e]  The  fact  that  the  names  of  two  of  the 
trial  jurors  summoned  upon  the  panel  were 


not  foand  upon  the  assessment-roll  for  tke 
preceding  year,  and  were  excused  hjr  the 
court  for  that  eanae,  does  not  invalidate  the 
panel  or  afford  grotud  for  a  challenge  to  ths 
panel.— People  T.  Toang,  108  CaL  8,  41  Fte. 
281. 

[f]  Overruling  a  challenge  to  the  panel  of  a 
special  venire,  based  on  the  ground  that  saeh 
special  venire  was  made  necessary  by  the 
court's  liberality  in  excusing  members  of 
the  regular  panel,  is  not  ground  of  reversal, 
in  the  absence  of  a  showing  of  an  abase  of 
discretion  in  granting  such  excuses. — People 
V.  Hickman,  113  Cal.  80,  45  Pac.  175. 

[g]  Court  has  broadest  diseretion  in  exeu- 
(ng  jurors  for  cause. — ^P«pple  t.  Seareey,  Itl 

.  Cal.  3,  58  Pac.  359. 

[h]  The  act  of  the  court  in  exeosing,  ovei 
the  objection  of  defendant,  a  juror  who  ii 
not  in  fact  disqualified,  held  not  available 
error  on  appeal  from  conviction. — ^Peo^  r. 
Lee,  1  Cal.  App.  169,  81  Pac.  969. 

{  64.  Oompensatknt  of  Jtion. 

[a]  Under  Statutes  of  1871-72,  page  188, 
section  1,  amending  act  of  1870,  section  SS, 
and  providing  that  jurors  shall  receive  a  cer- 
tain sum  per  diem  for  "attendance"  upon 
court,  a  juror  is  not  entitled  to  fees  for  the 
time  during  which  he  is  dismissed  from  *t- 
tendance  on  the  court  before  his  final  dis- 
cbarge.—Jacobs  T.  Elliott,  104  CaL  318,  37 
Pae.  942. 

[b]  Jurors  are  entitled  to  compensation  froa 

the  county  for  attendance,  in  a  criminal  case 
in  which  they  are  impaneled,  for  every  da; 
of  actual  attendance  upon  the  court;  but 
they  are  not  entitled  to  the  per  diem  during 
any  period  for  which  the  trial  is  suspended, 
owing  to  the  sickness  of  jurors,  or  other 
cause,  daring  which  they  are  exciised  fron 
attendance  upon  the  court,  with  the  opportun- 
ity to  be  engaged  in  their  ordinary  avoca- 
tions.—Mason  V.  Culbert,  108  CaL  247,  41 
Pac  464. 

[c]  The  per  diem  provided  by  statute  Ut 
the  attendance  of  a  juror  upon  the  court  ii 
not  intended  to  be  in  the  nature  of  a  salary, 
or  as  wages  for  trying  the  cause,  but  ratktr 
as  a  compensation  for  the  time  during  whick 
he  is  withdrawn  from  hia  ordinary  avocatios, 
and  in  actual  attendance  upon  the  court— 
Mason  v.  Culbert,  108  Cal  247,  41  Pae.  46L 

[d]  The  right  to  compensation  for  servit* 
of  a  juror  is  purely  statutory,  and  in  the  ab- 
sence of  any  provision  upon  the  aubject,  tht 
juror  cannot  claim  any  compensation  for  hit 
services;  and  he  can  only,  claim  such  si 
amount  and  mode  of  payment  therefor  is  ii 
prescribed  by  statute. — ^Hilton  t.  Cnny,  13* 
Cal.  84,  56  Pac  784. 

[e]  The  county  of  San  Francisco  was  ei- 
empted  from  act  of  1870,  section  28,  r«qairis| 
the  county  clerk  to  issue  certificates  of  at- 
tendance to  jurors,  by  Statutes  of  1870,  pafv 
680,  and  hence  the  production  of  sneh  cmS 
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cate  is  not  a  preqnisite  to  the  prosecntion  of 
any  remedy  a  juror  in  such  county  may  have 
for  the  recovery  of  fees. — Hilton  t.  Curry, 
124  Cal.  84,  56  Pae.  784. 

[f]  Act  of  March  28,  1895  (Stata.  1895,  p. 
267),  establiBhing  the  fees  to  be  paid  to  jurors 
and  witnesses,  does  not  make  juTors'  fees  in 
criminal  cases  in  the  superior  court  of  the  city 
and  county  of  San  Francisco  payable  out  of 
the  county  and  eity  treasury. — Birch  t.  Phe- 
lan,  127  CaL  49,  59  Pae.  209. 

[g]  Prior  to  the  act  of  March,  1901,  adding 
section  1143  to  the  Penal  Code,  there  was  no 
law  authorizing  the  payment  of  jurors'  fees 
in  criminal  cases  in  the  city  and  county  of 
San  Francisco,  and  mandamus  will  not  lia 
to  eompel  the  payment  of  jurors'  fees  for 
services  rendered  prior  to  that  amendment. — 
Powell  T.  Phelan,  138  CaL  271,  71  Pae.  335. 

[h]  The  fee  law  of  1895  had  no  application 
to  the  city  and  county  of  San  Francisco,  and 
the  act  of  March  23,  1901,  providing  for  the 
payment  of  trial  jorors  who  have  served  as 
such  in  any  eity  and  county  since  the  act 
of  1895,  is  unconstitational  and  Toid,  as  be- 
ing a  legislative  gift  in  violation  of  section 
31  of  article  4  of  the  state  constitution. — 
Powell  V.  Phelan,  138  Cal.  271,  71  Pae.  335. 

[i]  Fees  of  jurors  are  required  by  aeetion 
1143  of  the  Penal  Code  to  be  paid  out  of  the 
"general  fund'*  of  the  county,  or  city  and 
county,  upon  warrants  drawn  by  the  auditor 
npon  the  treasurer.  The  fact  that  the  board 
of  supervisors  of  the  city  and  county  of  San 
Francisco  had  set  apart  a  special  fund  for 

j  the  fees  of  trial  jurors  in  criminal  cases,  and 
1  that  this  fund  was  exhausted,  is  no  defense 
to  a  mandamus  to  compel  the  auditor  to  draw 
his  warrant  upon  the  county  treasurer  foi; 
fees  of  jurora  for  each  day  'b  attendance  upon 
the  court.^ackson  t.  Baehr,  138  Cal.  266, 
71  Pae.  167. 

F(»  AuTROums  PBOU  Othke  States: 

See  31  Cent.  Dig.,  eols.  677-581,  SS  392- 
399. 


S  65.   Drawing  Trial  Jury. 

[a]  Under  the  various  provisions  of  the 
civil  and  criminal  practice  acts,  prescribing 
the  method  of  forming  juries  in  civil  and 
criminal  actions,  twelve  names  must  be  drawn 
from  the  jury-box  in  a  criminal  action,  and 
those  not  challenged  or  excused  must  then  be 
sworn  to  try  the  issue,  after  which  as  many 
more  names  as  will  make  np  the  deficiency 
must  be  drawn  from  the  box,  when  the  samd 
process  must  be  repeated  until  the  jury  is 
complete. — People  v.  Scroggins,  37  Cal.  676; 
People  Y.  lams,  57  Cal.  115. 

[b]  The  fact  thai  jurors  summoned  on  a 
special  venire  fail  to  answer  when  called  in 
the  morning  does  not  render  it  erroneous  to 
put  their  names  in  the  box  in  the  afternoon 
when  they  appear,  though  the  names  of  those 
put  in  the  'box  in  the  morning  are  not  ex- 
hausted.—People  Collins,  105  Cal.  504,  39 
Pae.  16. 


[c^  The  absence  of  a  venireman  when  his 
name  is  called  in  a  criminal  ease  does  not 
necessitate  a  suspension  of  proceedings  until 
an  attachment  can  be  served,  but  the  court 
may  fill  the  panel  from  the  veniremen  pres- 
ent—People V.  ColUni,  105  Oal.  504,  39  Pae. 
16. 

[d]  Action  of  court  in  having  an  additional 
juror  drawn  in  place  of  one  who  had  been  ex- 
cused before  the  examination  of  the  others 
held  not  in  conflict  with  Penal  Code,  section 
1068.— People  V.  Lee,  1  Cal.  App.  169,  81  Pae. 
960. 

Fm  AUTHOEITIES  FBOH  OTHEB  StATES: 

See  31  Cent  Dig.,  eols.  541-551,  A|  349- 
359. 


§  66.   Bight  to  FuU  Panel. 

[a]  After  the  sheriff  had  returned  that  two 
absent  jurors,  for  whom  attachments  had 
been  issued,  could  not  be  found,  the  court 
properly  ordered  a  jury  to  be  impaneled 
without  anv  further  delay. — ^People  T.  Lee,  17 
Cal.  76. 

[b]  Where  a  jury  has  been  partially  im- 
paneled while  another  jury  was  engaged  in 
deliberating  upon  its  verdict,  which  is  dis- 
charged before  the  impanelment  of  the  new 
jury  is  complete,  it  becomes  the  duty  of  the 
clerk  to  restore  their  names  to  the  jury-box, 
and  when  the  attention  of  the  court  is  drawn 
to  the  fact  it  should  grant  the  motion  of  the 
defendant  to  discharge  those  jurors  who 
had  already  been  sworn,  and  to  impanel  the 
jury  anew,  and  its  failure  to  do  so  is  a 
prejudicial  error. — People  Edwards,  101  Cal. 
543,  36  Pac.  7. 

[e]  A  defendant  accused  of  crime  has  the 
right  to  have  in  the  jury-box,  before  the  im- 
paneling of  a  jury  begina,  all  the  names  of  the 
jurors  from  which  are  to  be  drawn  the  jury 
by  which  he  is  to  be  tried. — People  v.  Ed- 
wards, 101  CaL  543,  36  Pae.  7. 

§  67.   Discharge  of  Juror  Fending  TrlaL 

[a]  Penal  Code,  section  1123,  provides  that, 
if  a  juror  engaged  in  a  trial  becomes  sick, 
the  court  may  discharge  him,  and  either  swear 
a  new  juror  and  commence  the  trial  anew,  or 
discharge  the  whole  jury  and  summon  a  new 
one.  Held,  that  where  during  a  murder  trial 
one  of  the  jurors  became  incapable  of  proceed- 
ing, before  any  evidence  was  taken,  and  was 
discharged,  the  court  properly  refnsed  to 
discbarge  the  other  jurors  and  impanel  a  new 
jury,  and  filled  the  place  of  the  one  dis- 
charged.—People  V.  Brady,  72  CaL  490, 14  Pae. 
202. 

[b]  In  an  action  against  a  street  railroad 
company  for  death  by  wrongful  act,  after 
much  evidence  was  taken,  a  juror  stated  to 
the  judge,  in  the  presence  of  counsel,  that  he 
was  familiar  with  the  country  in  which  the 
accident  occurred,  and  did  not  believe  the 
statements  of  three  of  plaintiff's  witnesses 
in  regard  to  its  description.    Held,  t^t  it 


Digitized  by  Google 


8818 


JUBT,  IV,  T,  {}  88-71 


WM  error  to  discharfe  the  juror  od  ftceovnt 
thereof. — Maho&ej  t.  San  FraneUoo  eto.  Br. 
C«.,  110  Cal.  471,  42  Pae.  968. 

[e]  JnroT  maj  b«  disebarged  on  aeeonnt  of 

illnesB  after  jarj  has  been  impaneled  and 
before  introduction  of  eridenee  and  another 
selected  in  hia  etead. — People  t.  Van  Horn, 
119  Cal.  332,  51  Pao.  538:  Paoplo  t.  Weber, 
86  Pac  671. 

I  68.  Oafh. 

[a]  Under  the  etatnte,  jurors  in  criminal 
eases  maj  be  sworn  in  chief  as  they  are  ac- 
cepted, without  waiting  for  the  completion 
of  the  panel,  or  may  all  be  sworn  together.— 
People       Beynolda,  16  CaL  128. 

Vcm  AuTHOBmns  nou  Othkb  States: 

See  31  Cent.  Dig.,  cole.  819-828,  f|  640- 
650. 


V.   OOHPETENOT   OF   JtTBOBS.  OKAL- 
LENOES  AND  OBJECTIONS. 

COMPETENCY  IN  GENERAL.  <  69. 
POWER  AND  DISCRETION  OF  COtfBT,  1  70. 
RELATIONSHIP  TO  PARTY,  |  71. 
BUSINESS  CONNECTION,  t  72. 
PRIOR   SERVICE  AS  JUROR,   f  7S. 
BIAS  OR  PREJUDICE.  |  74. 

  OATH  AS  MEMBER  OF  8E0BET  800IETT. 

I  75. 

  IMPLIED  BIAS,  I  7e. 

FOBHATION  AND  EXPBE8BI0H  OP  OPIMION, 
I  77. 

  IMPRESSIONS,  I  78. 

  HYPOTHETICAL  OPINION,  |  79. 

  QUALIFIED  OPINION,  |  80. 

  UNQUALIFIED  OR  FIXED  OPINTOH,  |  81, 

  OPINIONS     FOUNDED     ON     RUMOR  OR 

NEWSPAPER  REPORTS,  f  83. 
  OPINION  FORMED   FROM  EVIDENCE  ON 

FORMER  TRIAL,  f  88. 
PERSONAL    OPINIONS    AND  CONSCIENTIOUS 

SCRUPLES,  I  84. 

  PERSONS  IN  GENERAL,  |  8S. 

  PERSONS  ACCUSED  OF  ORZlOi,  |  88. 

  WEIGHT  AND    SFPEOT    OF  EVIDEHOE, 

I  87. 

 ■          TESTIMONY  OF  CHINAMAN,  f  88. 

  PUNISHMENT  PRESCRIBED  FOR  OF- 
FENSE, I  80. 

TIMS  TO  REJECT  JUROR,  |  90. 

REJECTION  ON  COURT'S  OWN  MOTION,  |  91. 

WAIVER  OF  BIGHT  TO  OHALLBHGB,  f  9S. 

CHALLENGE  TO  PANEL  OK  ARRAY  AND  MO- 
TIONS TO  QUASH  TENIRI,  |  91. 

 GROUNDS,   i  94. 

  TIME.  I  05. 

  AFFIDAVITS    AND    OTHER  EVIDENCE, 

I  96. 

  TRIAL   AND   DETERMINATION,   |  97. 

CHALLENOES  POIfc  CAUSE,  108. 

 DUTY    TO    INPORX    AO0U8KD    OP  RXS 

BIGHT.  I  99. 

  OHOUNDS,  I  190. 

  TIME.   I  101. 

  SnPFICIENOY,  t  109. 

  DENIAL,   f  198. 

  EXAMINATION  ON  VOIR  DIRE,  |  104. 

  BTIDEHCS    TO    SUPPORT  CHALLENGE, 

I  100. 


  ENTRY  OP  CHALLENGE  AND  APPLICA- 
TION FOB  APPOnmiENT  OP  TBIOBai 
I  100. 

—  TIME  TO  OBJECT  TO  JURY  TRIORS,  I  107. 

  DETERMINATION  OF  CHALLENGE,  |  108. 

  RETRIAL  AND  BE  EXAMISATIOH,  f  109. 

PEREMPTORY  CHALLENGES.  |  110. 

  NATURE  OP  RIGHT.  |  111. 

  JOINDER  OF  COPARTIK8,  |  119. 

  NUMBSRt  I  lis, 

  TIME,  I  114. 

 MAKING  AND  SUPnCIBHOT,  I  Ui. 

EXCEPTIONS,   I  lie. 


g  69.  OoBvetenej  In  CtaDoriL 

[a]  One  who  declares  that  he  knows  dc< 
fendante,  and,  if  the  teetimony  was  evenly 
balanced,  he  would  incline  to  their  side,  bat 
would  decide  against  them  if  the  testimonT 
was  against  them,  and  that  he  would  do  hU 
duty  as  a  juror,  under  the  inBtructions  of  the 
court,  is  a  competent  juror. — ^McFadden  t. 
WaUaee,  88  Cal.  51. 

[b]  Juror  is  not  necessarily  ineompetent  be- 
cause he  ifl  not  impartial. — People  t.  Powell, 

87  Cal.  361,  25  Pac.  481. 

[c]  That  one  ia  exempt  from  jun;  duty  it 
not  cause  of  challenge  to  him.— -People 
Owens,  123  CsL  482,  56  Pac  251. 

[d]  A  venireman's  examination  held  not  to 
show  him  incompetent  to  eerre  as  a  jaror  in 
a  criminal  caae,— Peojde  v.  Ifurphy,  146  CaL 
502,  80  Pae.  709. 

For  AuTHonmis  rom  Othkk  States: 

See  31  Cent  Dig.,  eob.  S81-686,  If  408- 
406. 


$  70.  Power  aad  Discretion  of  Ooort. 

[a]  Competency  of  jaror  must  be  determined 
by  court,  and  not  by  the  juror. — People  t. 

Woods,  29  Cal.  635. 

[b]  Court  has  diseittion  to  allow  peremptory 
challenge  by  prosecution  after  jury  ia  ac- 
cepted or  Bwom.-^eople  v.  IContgomery,  51 

Cal.  576. 

[c]  Bight  to  re-esunine  accepted  juror  rests 
in  discretion  of  trial  judge.— ^eoue  ▼.  Dor- 
rant,  116  CaL  198,  48  Pae.  75. 

Fn  AuTHORinxs  nOM  Othib  States: 

See  81  Cent  Dig.,  eols.  584,  588^  |  409. 


I  71.  Kflatmaiiiit  to  Paitgr. 

[a]  Code  of  Civil  Procedure,  subdivirioa  1 
making  consanguinity  or  affinity  within  the 
fourth  degree  to  any  party  to  a  cause  gronnd 
for  challenge  to  a  juror,  should  be  liberally 
eonstmed,  and  a  brother  of  a  county  officer, 
who,  although  not  a  nominal  party  to  an 
action  ,  in  which  the  county  was  plaintiff,  was 
pecuniarily  interested  in  its  recovery,  was 
Bobject  to  challenge  therewder. — Mono  CoaK- 
t7  T.  Hamlgan,  ISO  OaL  106,  62  Fw.  293. 
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Voft  AuTHOBinss  noic  Othkb  States: 

See  SI  Cent.  Dig.,  coIb.  593,  594,  S  413. 

I  72.   Bnsinen  Oozmectioa. 

[a]  Tenant  renting  on  shares  is  not  a  part- 
ner or  agent  of  landlord  within  meaning  of 
section  602,  Code  of  Civil  Procedure, — Arnold 
T.  Producers'  Pruit  Co.,  141  Cal.  742,  75  Pa«. 
326. 

[b]  Where  a  juror  was  a  tenant  of  plaintiff 
under  a  lease  which  required  him  to  deliver 
as  rent  a  certain  share  of  the  crop  after  har- 
vest, and  the  crop  for  the  current  year  had 
been  delivered,  the  juror  waa  not  disqualified, 
under  Code  of  Civil  Procedure,  section  602, 
authoriziiig  a  challenge  against  a  person 
standiog  in  the  relation  eitner  of  partner  or 
agent  of  one  of  the  parties. — Arnold  v.  Pro- 
ducers' Fruit  Co.,  141  OaL  738,  75  Pae.  826. 

Fob  AuTHOBims  fbou  Othxb  States: 

See  31  Cent.  Dig.,  ools.  600,  601,  |  421. 

§  73.  PiiOT  Serrica  as  Juror. 

[a]  That  a  jury  has  just  tried  a  ease  IvvoIt- 
ing  the  liability  of  defendant  for  a  similar 
cause  of  action,  depending  on  the  same  gen- 
eral coneideratioDs,  does  not  render  the  jury 
incompetent  to  sit  in  the  subsequent  case.— r 
Algter  V.  Steamer  Maria,  14  Cal.  167. 

[b]  In  a  suit  In  ejectment,  it  appeared  that, 
in  a  former  suit  of  forcible  entry  and  detainer, 
the  title  to  the  land  in  question  had  been  dis- 
cussed and  one  of  the  jurymen  impaneled  for 
the  present  trial  had  been  on  the  jury  at 
such  former  trial,  and  stated  that  his  mind 
was  made  up  as  to  the  title;  the  juror  had 
been  previously  accepted  by  both  parties, 
but  being  now  challenged  by  the  plaintiff,  it 
was  held  that  h«  was  properly  excused  by 
the  court.— Gra^  t.  Early,  18  CaL  108, 

Pes  AuTBOEmss  raoK  Octeb  States: 

See  81  Cent.  Dig.,  eols.  602-607.  |S  i88- 

430. 

f  74.  Bias  w  Prejudice. 

[a]  Law  contemplates  that  every  juror  who 
aits  in  cause  ahall  have  mind  free  from  all 
bias  or  prejudice  of  any  kind,  and  if  a 
juror  is  prejudiced  in  any  manner,  he  is  not 
a  proper  person  to  sit  in  the  jury-box. — Peo- 
ple v.  Beyes,  5  Cal.  347. 

[b]  Prejudice  is  a  state  of  mind  which,  in 
the  eye  of  the  law,  has  no  degrees. — ^People  t. 
Beyes,  5  Cal.  347. 

[c]  On  exception  for  actual  bias  the  triers 
have  the  right  to  reject  a  juror  on  a  certain 
Btate  of  facts  if  they  think  he  will  not  act 
with  entire  impartiality,  even  though  he  be 
Bot  disqualiBed,  as  a  conclusion  of  law,  from 
such  facts.  They  have  an  enlarged,  though 
not  an  arbitrary,  discretion  in  the  matter. 
They  should  examine  the  juror  fnlly,  and  are 
governed  by  no  inflexible  rules.  They  must 
judge  by  what  they  can  discover  of  the  qual< 

Oal.  Olgeat,  ToL  3—202 


ities,  state  of  mind,  motives,  and  relations  of 
the  particular  juror,  and  from  their  judgment 
there  is  no  appeal. — ^People  v.  Beynolds,  16 
Cal.  128. 

[d]  Voir  dire  examination  of  a  juror  in  libel 
suit  held  not  to  show  such  bias  as  to  render 
the  overruling  of  a  challenge  for  cause  re- 
versible error. — Oraybill  v.  De  Young,  140 
Cal.  421,  80  Pae.  618. 

FoK  AuTRoums  FBoic  Othsb  States: 

Challenge  to  favor:  9  Am.  Dec.  81,  note. 
Bias,    or   prejudice,    which  di'squalifies 
juror:  0  Am.  St.  Bep.  744,  note.  See, 
also,  81  Cent.  Dig.,  eols.  608-61S,  8S 
481-437. 

I  75.    oaflt  as  Monbar  of  Secret  So- 

ciety. 

[a]  If  the  juror  had,  as  a  member  of  a 
secret  society,  taken  oaths  which  would  pre- 
judice him  against  foreigners,  he  was  grossly 
unfit  to  sit  as  a  juror. — ^People  v.  Beyes,  a 
Cal.  847. 

[b]  A  juror,  on  his  voir  dire,  answered  ih^t 
he  knew  one  of  the  parties,  and  had  dealt  with 
him  for  years;  that,  if  compelled  to  serve,  he 
would  go  according  to  the  evidence,  and  be 
impartial,  but  that  he  would  not  like  to  have 
to  bring  in  a  verdict  againat  him;  that,  if  the 
evidence  was  equally  iMtlaneed,  he  would  ^ve 
him  the  benefit  of  the  doubt,  and  (the  dam- 
age being  unliquidated),  if  the  party  re- 
covered, and  there  was  any  dispute  as  to  the 
amount,  he  would  go  for  the  largest  sum. 
Held,  that  the  juror  was  disqualified,  under 
Code  of  Civil  Procedure,  section  602,  subdi- 
vision 7,  making  the  existence  of  a  state  of 
mind  evincing  biaa  Or  enmity  for  or  against 
either  party,  in  a  juror,  a  ground  for  chal- 
lenge.—Lombardi  V.  California  Street  Cable 
B.  Co.,  124  Cal.  311,  57  Pac  66. 

[c]  The  right  to  unbiased  and  unprejudiced 
jurors  is  an  inseparable  and  inalienable  part 
of  the  right  of  trial  by  jury  guaranteed  by 
the  constitution.  The  common  law  excludes 
jurors  upon  the  ground  of  aetual  bias,  and 
the  only  important  statutory  exception  to  that 
rule  relates  to  opinions  based  upon  public 
rumor,  published  statements,  or  common  no- 
toriety, in  which  case  the  juror  may  show 
that  he  can  and  will,  notwithstanding  such 
opinion,  act  impartially  and  fairly  upon  the 
matters  submitted  to  him. — Lombardi  v.  Cali- 
fornia St.  B.  Co.,  124  CaL  811,  67  Pae.  66. 

[d]  To  establish  actual  bias  upon  part  of 
juror,  there  must  be  shown  the  existence  of  a 
state  of  mind  on  his  part  in  reference  to  the 
case,  or  to  either  of  the  parties,  which  will 
prevent  him  from  acting  with  entire  impar- 
tiality, and  without  prejudice  to  the  substan- 
tial rights  of  either  party;  and  where  the  tes- 
timony fails  to  show  that  there  existed  in  the 
mind  of  a  juror  any  prejudice  either  with  ref- 
erence to  the  facts  of  the  case  or  the  parties 
to  the  action,  a  challenge  for  actual  bias  is 
properly  denied. — People  T,  Wong  Ark,  96 
CaL  125,  30  Pae.  1115. 
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[e]  In  ao  actioo  hj  a  father  to  recover 
damages  for  alleged  negligence  of  the  de- 
fendant railroad  company  in  causing  the 
death  of  hia  minor  child,  it  was  error  for 
the  court  to  OTemile  hie  challenge  to  jurors 
for  actual  biaa  shown  senerallj  against  snits 
for  damages  for  negli|i;ence.  The  right  to 
unbiased  and  unprejudiced  jurors  is  an  in- 
alienable part  of  the  right  of  trial  by  jury, 
guaranteed  by  the  constitution. — Quill 
Southern  Pacific  Company,  140  Cal.  268,  73 
Pac.  991. 

[f ]  In  a  prosecution  for  crime,  in  vhieh  the 
defense  is  insanity,  a  juror  is  not  disqualified 
by  a  prejudice  against  the  possible  iaterposi- 
tion  of  feigned  insanity  as  a  defense;  it  ap- 
pearing that  hia  prejudice  does  not  extend  to 
casts  where  proof  of  real  insanity  is  made. 
People  T.  SoweU,  146  Cal.  292,  78  Pae.  717. 

[g]  A  juror  who  had  a  prejudice  against 
damage  suits  against  railroads,  and  who  would 
require  "good,"  "ample,"  and  "strong  and 
positive  testimony"  in  order  to  induce  him 
to  vote  for  plaintiff,  held  disqualified  because 
of  bias.— Fitts  v.  Soatbern  Pae.  C«.  (CaL 
Sup,),  86  Pac.  710. 

§76.   Implied' Bias. 

[a]  The  test,  under  our  statute,  of  exeln- 
sion  of  juror  for  implied  bias  in  criminal 
cases  is,  that  he  has  formed  or  expressed  an 
unqualified  opinion  of  belief  in  the  guilt  or  in- 
nocence of  the  accused.  To  exclude  the  juror, 
he  must  have  a  settled  conviction  of  the 
guilt  or  innocence  of  the  accused,  or  must 
have  expressed  such  conviction. — People  v. 
Beynolds,  16  CaL  128. 

§  77.  Formation  and  Bxpreasion  of  Opinion. 

[a]  Fact  that  juror  says  he  could  try  cause 
impartially  will  not  make  him  competent. 
Life  or  liberty  of  citizen  is  not  to  be  com- 
mitted to  decision  of  those  whose  prejudices 
and  pride  of  opinion  are  enlisted  against  him. 
People  V.  Gebr,  8  Cal.  359. 

[b]  Juror  who  has  formed  opinion  adverse 
to  validity  of  title  under  which  defendants 
claimed  is  an  incompetent  juror. — White  v. 
Moses,  11  CaL  68. 

[c]  A  venireman,  under  an  examination  on 
a  challenge  for  favor,  testified  that  from  what 
he  had  heard  he  had  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused;  that  it 
was  a  "fixed  opinion,"  and  would  require 
evidence  to  remove  it;  that  he  still  retained 
that  opinion  after  having  heard  what  pur- 
ported to  be  the  facte  of  the  case;  and  that 
it  would  require  evidence  to  change  it.  On 
cross-examination  he  said  the  opinion  he  had 
formed  depended  on  the  truth  or  falsity  of 
what  he  had  heard;  that,  if  what  he  had 
heard  was  true  he  had  the  opinion  stated;  but 
"if  it  turns  out  that  what  I  have  heard  is  not 
true  then  I  will  hare  no  opinion  in  the  mat- 
ter." Held,  that  the  challenge  was  sustained. 
The  point  to  be  determined  as  to  the  quali- 
fication of  the  juror  was  whether  at  the  time 
of  bis  ezaminaUon  he  had  an  unqualified  opin- 


ion as  to  the  guilt  or  innocence  of  the  ac- 
cused, and  not  what  might  be  the  state  of  his 
mind  after  hearing  the  evidence. — ^People  v. 
Johnston,  46  Cal.  78. 

[d]  On  hia  voir  dire,  in  a  murder  trial,  a 
juror  stated  he  had  read  accounts  of  the  kill- 
ing, and  had  beard  it  discussed  by  persons 
making  statfements  they  said  were  tme.  From 
what  he  had  heard  and  read  he  had  formed 
an  opinion  rather  unfavorable  to  aeeased,  if 
what  he  heard  and  read  was  true.  He  did 
not  know  deceased  er  witnesses,  and  it  would 
take  some  evidence  to  remove  his  opinion. 
Held  that,  since  it  did  not  appear  but  what 
the  juror  bad  formed  his  opinion  from  talks 
with  an  eye-witness,  or  a  witness  on  the  trial, 
the  statutory  exception  to  the  common-law 
rule  disqualifying  juror  with  an  opinion  of 
^uilt  (Pen.  Code,  sec.  1076)  that,  where  the 
;|uror's  opinion  is  founded  ou  "public  rumor, 
statements  in  public  journals,  or  common 
notoriety,"  the  court  could  exercise  disfre- 
tion  in  accepting  him,  did  not  apply,  and  it 
was  error  to  accept  him. — ^People  v.  Miller, 
125  Cal.  44,  57  Pac.  770. 

[e]  Where  a  juror,  examined  on  his  voir  dire 
in  a  prosecution  for  murder,  admits  that  he 
has  an  impression  that  defendant  is  guilty, 
and  that  until  he  hears  evidence  to  remove 
it  the  impression  will  remain,  but  declares 
that  it  has  generated  no  prejudice  agnic^t 
defendant,  and  will  not  prevent  him  from 
trying  the  ease  fairly,  and  that  he  will  re- 
quire full  proofs  of  all  the  facts  before  fiml- 
ing  a  verdict  against  defendant,  be  is  not 
shown  incompetent  to  serve. — ^People  Oeboa. 
142  Cal.  268,  75  Pac.  847. 

Fob  Axtthosities  fboh  Othb  States: 

Challenge  of  jurors  on  account  of  preeon- 
ceived  opinion:  86  Am.  Dec.  note. 
See,  also,  31  Cent.  Dig.,  cols.  614-664, 
88  438-479. 

%  78.  — —  Impressions. 

[a]  That  a  juror  has  read  or  beard  a  state- 
ment of  the  facta  of  a  case  does  not,  of  itself, 
disqualify  him  under  the  statute;  for  he  may 
not  have  formed  or  expressed  an  "unqualified 
opinion, ' '  A  mere  impression  or  suspicisa 
derived  from  such  reading  or  hearing  doe^ 
not  disqualify.  The  juror  must  have  reached 
a  conclusion  like  that  upon  which  he  wouli 
be  willing  to  act  in  ordinary  matters. — ^Peo^le 
V.  Beynolds,  16  Cal.  128. 

[b]  A  juror  in  a  capital  case,  in  answer  to 
a  challenge  on  the  ground  of  a  bias,  stated 
that  be  had  not  formed  an  unqualified  opia- 
ion,  but  only  an  impression  of  the  guilt  or 
innocence  of  the  prisoner.  Held,  that  th* 
challenge  was  properly  overruled. — People  t. 
Symonds,  22  CaL  348. 

§  79.   Hypothetical  Opinion. 

[a]  On  trial  for  murder  a  juror  stated  that 
he  heard  as  rumor  what  purported  to  be  the 
facts  of  the  case,  but  did  not  hear  it  from  a 
witness,  nor  from  one  professing  to  bare 
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knowledge  of  the  facts;  and  from  what  he 
heard  had  "formed  an  opinion";  and  if  the 
facts  tnrned  out  the  same  as  he  had  heard 
them,  his  ' '  opinion  was  formed. ' '  Held, 
that  upon  objection  for  implied  bias,  the  juror 
was  not  disqualified. — ^People  T.  Williams,  17 
Cal.  U2. 

[b]  Mere  formation  of  hypotbetical  opinions 
founded  on  hearsay  or  information,  and  un- 
accompanied with  malice  or  ill-will,  is  not 
sufficient  to  support  a  challenge  for  implied 
bias. — ^People  t.  Mnrphy,  45  CaL  137. 

S  80.    Qnalifled  Opimon. 

[a]  The  statute  makes  the  expression  of  an 
unqualified  opinion  in  law  bias,  which  eanse, 
of  itself,  excludes  the  juror;  but  the  expres- 
sion of  a  less  decided  opinion,  though  it  does 
not,  as  a  matter  of  law,  exclude  him,  may  be 
sufficient  in  itself,  or  in  connection  with  other 
proof,  to  exclude  him,  if,  in  the  judgment  of 
the  triers,  from  what  they  can  discover  of  the 
character  of  the  juror,  this  expression  or  thess 
other  circumstances  would  render  him  not  en- 
tirely impartial, — ^Peopl*  Beynoldfl,  16  CaL 
128. 

§  81.    UttqaaUfled  or  Fixed  Opinion. 

ia]  In  criminal  cases  it  is  a  good  ground 
challenge  of  a  jarw  that  he  has  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner  upon  what  he  bad  beard  at  the  time 
he  expressed  the  opinion,  and  that  at  the 
time  be  so  expressed  it  he  expressed  no 
qualification.— People  v.  Cottle,  6  Cal.  227. 

[b]  Intention  of  legislature  waa  to  exclude 
'  from  the  jnry-boz  everyone  who  had  formed 

an  unqualified  opinion,  or,  having  formed 
an  opinion,  had  expressed  it  without  qualifica- 
tion.—People  V.  Cottle,  6  Cal.  227. 

[c]  Where  a  juror,  in  a  trial  for  murder, 
stated  on  his  voir  dire  that  be  bad  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner,  and  that  such  opinioo,  when  ex- 
pressed, was  without  qualification,  he  was 
properly  challenged  by  the  prisoner  and 
should  have  been  rejected. — People  v.  Will* 
iams,  6  Cal.  206. 

[d]  A  challenge  for  cause  ia  warranted 
where  the  juror,  on  hie  voir  dire,  states  that 
it  would  require  proof  to  change  the  opinion 
then  existing  in  his  mind. — ^People  t.  Oebr, 
8  CaL  359. 

[e]  The  "unqualified  opinion"  intended  by 
the  statute  usually  involves  a  belief  in  the 
facts,  as  well  as  a  conclusion  from  them;  and 
although  a  juror  may,  from  reading  or  bear- 
ing a  statement  of  the  facta,  draw  an  infer- 
ence from  it  which  amounts  to  an  opinion, 
still,  if  this  influence  or  opinion  be  conditional 
or  qualified — for  example,  if  it  depend  upon 
the  facts  turning  out  as  stated  in  the  account 
read  or  heard — the  juror  is  not,  as  a  matter 
of  law,  disqualified  on  an  exception  for  im- 
plied bias.— People  v.  Beynolds,  16  Cal.  128. 

[f]  Juror  might,  where  he  bad  formed  an 
unqualified  opinion,  under  some  circumstances, 


be  excluded  for  actual  bias;  for  instance, 
where  a  case  depended  upon  circumstances 
not  of  themselves  conclusive,  if  a  juror  bad 
an  opinion  which  gave  conclusive  force  to 
one  or  more  of  such  circumstances,  it  might 
show  that  actual  bias  which  would  preclude 
him  from  fairly  trying  the  issue. — People  v. 
Beynolds,  16  Cal.  128. 

[g]  The  terms  "unqualified  opinion  or  be- 
lief" were  used  to  define  the  nature  of  the 
opinion  or  belief  formed  or  expressed,  to  dis- 
tinguish between  a  mere  hypothetical  opin- 
ion, or  a  mere  casual  in^resaion,  and  a  de- 
cided or  fixed  opinion. — People  v.  Beynolds, 
16  Cal.  128. 

[hi  In  order  to  render  a  juror  in  a  criminal 
case  incompetent  on  the  ground  of  implied 
bias,  it  must  appear  that  he  entertains  a 
fixed  and  settled  conviction  of  the  guilt  or 
innocence  of  the  defendant,  or  that  he  has 
expressed  such  a  conviction. — ^People  v.  Eling, 
27  Cal.  607,  87  Am.  Dee.  95. 

[i]  Where  a  juror  in  a  criminal  proceeding, 
upon  examination  as  to  his  qualification  to 
try  the  case,  states  that  he  has  formed  a 
fixed  decided  opinion  in  regard  to  the  guilt 
or  innocence  of  the  defendant,  a  subsequent 
statement  by  him,  on  cross-examination,  that 
his  opinion  is  not  an  unqualified  one,  and  that 
he  could  try  the  case  and  render  a  verdict  ac- 
cording to  the  evidence,  notwithstanding  any 
previously  formed  opinion,  will  not  remove 
his  disability  as  a  juror. — People  t.  Weil,  40 
Cal.  268. 

[j]  It  is  no  answer  to  challenge  to  say 
that,  in  mind  or  thonght  of  party  challenged, 
opinion  was  qualified,  though,  in  its  form  of 
expression,  it  was  unqualified.  If  be  had  un- 
qualifiedly expressed  his  opinion  as  to  guilt 
or  innocence  of  prisoner,  he  was  thereby 
incompetent  to  serve  as  juror. — ^People  T.  Ed- 
wards, 41  Cal.  640. 

[k]  The  unqualified  expression  of  an  opin- 
ion as  to  the  guilt  or  innocence  of  a  prisoner 
on  trial  is  ground  of  challenge  of  a  juror  for 
implied  bias. — ^People  t.  Edwards,  41  CaL 
640. 

[I]  An  unqualified  expression  of  an  opin- 
ion, even  though  the  opinion  itsolf  is  of  a 
qualified  character,  is  ground  of  challenge 
for  implied  bias,  and  when,  after  proper  in- 
vestigation, doubts,  more  or  less  grave,  as  to 
the  actual  state  of  mind  of  the  juror  still  re- 
main, the  challenge  for  implied  bias  should  be 
allowed.— People  v.  Brotherton,  43  Cal.  530. 

[m]  The  fact  that  one  summoned  to  serve 
as  a  juror  on  the  trial  of  a  criminal  case  has 
formed  an  unqualified  opinion  is  not  now  a 
ground  of  disqualification. — People  v.  Coch- 
ran, 61  Cal.  548. 

[n]  What  is  said  in  People  v.  Williams,  6 
Cal.  206,  with  reference  to  the  impropriety  of 
permitting  the  inquiry  on  which  side  an  opin- 
ion has  been  expressed,  was  not  called  for  in 
the  ease,  since  "the  having  formed  or  ex- 
pressed an  unqualified  opinion  as  to  the  guilt 
or  innocence  of  the  accused"  ia  no  longer 
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a  eann  of  a  ehanenn  for  implied  bias.  (Pen. 
Code,  1074.)— Peopla  t.  Hamilton,  62  Cal. 
377. 

[ol  Entertaining  llxed  opinioD  of  defend- 
ant's guilt  will  snstain  challenge  unlfas  court 
finds  that  he  can  and  will,  nevertheless,  act 
fairlr.— People  r.  ^wn.  72  CaL  39S,  14  Pac. 

do. 

[p]  Where  a  juror  stated  that  he  had  an 
opinion  as  to  defendant's  innocence,  not  baaed 
on  public  rumor,  and  it  would  require  con- 
siderable evidence  to  change  it,  the  court 
properly  sustained  a  ehallenge  for  cause. — 
People  T.  Fultz,  100  Cal.  258,  41  Pae.  1040. 

[q]  A  fair  trial  cannot  be  kad,  except  by 
an  unbiased  jury;  and  jurors  who  have  an 
opinion  that  the  defendant  is  guilty,  which 
it  would  require  evidence  to  remove,  are  dis- 
qualified, no  matter  what  was  the  source  of 
their  knowledge  of  the  facts  of  the  case. 
The  discretion  given  in  applying  the  test 
whether  newspaper  reports  preclade  the  im- 
partiality of  a  juror  is  not  intended  to  de- 
prive the  defendant  of  the  right  to  be  tried 
by  a  jury  which  is  in  fact  nnprejudiced. — 
People  V.  Baetser,  182  CaL  6S1,  04  Pae.  1O0S. 

[r]  In  an  setion  for  negligent  deatb  a 
venireman  stated  that  he  would  require  con- 
clusive evidence  that  the  defendant  was  in 
error,  and  that  he  would  be  unwilling  to  have 
a  damage  suit,  in  which  he  was  plaintiff, 
tried  by  a  jury  of  the  same  frame  of  mind 
as  his  own.  Asked  if  he  would  not  possibly 
decide  the  ease  on  the  merits,  he  stated, 
"Perhaps  so,"  but  that  he  would  require  the 
evidence  to  be  stronger  than  in  other  cases; 
that  be  might  be  affected  unconsciously.  An- 
other venireman  stated  that  he  entertained 
a  prejudice  against  damage  suits,  and  that 
he  would  require  stronger  proof  than  in  or- 
dinary cases,  and,  asked  if  he  could  not  ar- 
rive at  a  verdict  without  being  governed  by 
any  prejudice,  said:  "No;  I  don't  say  that  I 
eouM  do  that,  I  have  that  still  in  my  mind,  and 
I  cannot  throw  it  off;  but  I  could  try." 
Held,  that  the  veniremen  were  not  qualified  to 
sit  as  jurors.— Quill  v.  Southern  Pac  Co.,  140 
Cal.  268,  73  Pac.  991. 

I  S2.    Opinions  Fonnded  on  Bnmor  or 

Newspaper  Reports. 

[a]  A  person  is  not  disqaalifled  from  sit* 
ting  as  a  juror  on  the  trial  of  a  criminal  eanss 
on  account  of  his  having  formed  and  ex* 

pressed  an  opinion  from  reports,  when  be  de* 
dares,  and  the  court  is  satisfied  from  his  ex- 
amination, that  he  can  sit  on  the  jury  with- 
out bias,  that  evidence  can  change  his  opinion, 
and  that  he  will  be  governed  by  the  evidence. 
To  exclude  a  juror  on  the  ground  of  implied 
bias,  under  the  Criminal  Code  of  this  state, 
he  must  have  formed  or  expressed  an  un- 
qualified opinion  or  belief  that  the  prisoner  is 
guilty  of  the  offense  charged,  and  upon  this 
question  it  is  for  the  court  to  determine  both 
the  law  and  the  fact.— People  v.  McCauley,  1 
CaL  879. 

[b]  An  opinion  formed  from  rumor,  but  ex- 
isting on  tne  mind  at  tbe  time,  and  to  which 


he  wiU  stick  nnlew  the  erideneo  tarns  «t 

different  from  what  mmor  had  reported  it 

to  be,  is  good  cause  of  challenge  by  the 
prisoner,  where  the  juror  saye  he  has  no 
prejudice  or  partiality  for  or  against  the 
prisoner,  and  he  believes  he  can  give  him  a 
fair  and  impartial  trial  according  to  the  evi- 
dence.—Pec^e  T.  Oehr,  8  CaL  359. 

[c]  Where  a  juror  stated  in  snbstance  that 
he  had  read  in  the  papers  about  defendant, 
and  of  his  being  sent  away  by  ths  Vigilance 
Committee  of  1856,  and  that  bis  impressions, 
derived  from  the  papers  and  from  hearing 
about  defendant,  were  and  now  are  that  he 
was  a  bad  man,  and  that  he  supposed  it 
would  require  evidfflice  to  remove  uiese  im- 
pressions, that  he  should  think  defendant 
more  likely  to  be  guilty  of  a  crime  than  a  man 
of  whom  he  had  never  heard  these  things, 
that  he  was  not  conscious  of  any  prejudice  or 
bias  against  defendant  which  would  preveat 
his  giving  him  a  fair  trial,  and  that  he  would 
endeavor  to  be  governed  by  the  evidence, 
held  not  to  be  snficient  ground  of  chaileng* 
for  im^d  bias.— People  v.  Mahoney,  18  CaL 
180. 

[d]  A  person  is  not  disqualified  as  a  jnror 
in  a  eause,  because  he  has  formed  an  opin- 
ion from  what  he  has  heard  concerning  the 
guilt  or  innocence  of  the  accused  which  it 
would  require  evidence  to  remove,  if  the 
opinion  is  not  an  unqualified  one,  and  the 
juror  Is  willing  to  give  the  accused  a  fair 
trial.— People  v.  Brown,  48  Cal.  253. 

[el  There  was  no  error  in  disallowing;  the 
challenge  taken  to  a  juror  who  had  formed  a 
hypothetical  opinion  from  merely  reading 
what  purported  to  be  a  statement  of  the  case 
in  a  newspaper.  Such  an  opinion  does  not 
disqualify  a  juror,  especially  where,  as  in  this 
case,  it  appeared  from  the  testimony  takes 
on  the  challenge  that  the  impression  made  oi 
the  mind  of  the  juror  was  of  such  a  character 
as  to  be  removable  by  slight  evidenee. — 
People  V.  Brown,  50  CaL  345. 

[f]  Beading  newspaper  reports  of  evidence 
at  murder  trial  does  not  disqualify  joror  to 
try  accomplice  if  he  says  he  can  try  case  im- 
partially.—People  T.  Irwin,  7?  CaL  497,  507, 
20  Pac  06. 

[g]  Penal  Code,  section  1076,  provides  that 
no  person  shall  be  disqualified  as  a  juror 
because  he  has  formed  an  opinion  on  the 
cause,  founded  on  public  rumor  or  commoa 
notoriety,  if  it  appear  to  the  eonrt  on  hie 
oath  that  be  will  nevertheless  act  impartially. 
Held,  that  where  one's  examination  aim[^ 
showed  that  he  had  an  opinion  as  to  the  mertto 
of  the  case  which  was  based  on  what  partin 
directly  interested  had  told  him  regarding  the 
facts,  there  was  nothing  to  justify  the  coa- 
elusion  that  bis  opinion  was  formed  trom 
public  mmor  or  common  notoriety,  and  he  vai 
disqualified,  though  he  stated  under  oath  that 
he  could  and  would  give  defendant  a  fair  and 
impartial  trial.— People  v.  Weill,  100  CmL  827, 
34  Pae.  718. 

[h]  Where  the  examination  of  jnron  »on 
a  challenge  for  actual  bias  diselosei  tkm  fast 


Digitized  by  Google 


JTJnY,  V,  IS  83-88. 


8221 


that,  90  far  as  anj  of  them  had  formed  an 
opinion  as  to  the  guilt  of  the  defendant,  sueh 
opinion  was  based  upon  newspaper  statements, 
which  would  not  prevent  them  from  acting 
fairly  and  impartially  as  jurors,  the  cbal- 
lenget  are  properly  disallowed. — ^People  v. 
CoUins,  105  Cal.  504,  89  Pae.  16. 

[i]  The  overmling  of  a  challenge  to  a  j^tor 
for  "actual  bias''  is  proper,  the  bias  con- 
sisting of  opinions  formed  from  statements 
made  in  newspapers  or  on  public  rumor,  and 
he  stating  that  he  could  and  would,  notwith- 
standing such  opinions,  act  impartially  and 
fairly  on  the  matters  to  be  submitted  to  him; 
that  ia,  would  be  influenced  and  guided  solely 
by  the  law  and  evidence. — People  v.  Owens, 
123  CaL  482,  56  Pac.  251. 

.  [j]  TliB  statement  of  a  juror  that  he  had 
talked  with  one  who  claimed  to  know  the 
facts,  and  that  from  this  conversation  he  had 
formed  an  opinion  that  would  influence  him 
as  a  juror,  and  that  he  would  not  act  wita 
entire  impartially  in  the  ease,  shows  him  to 
be  disqualified.— People  t.  Cebulla,  137  CaL 
314,  70  Pac.  181. 

[k]  Where  the  evidence  warrants  the  conrt 
in  finding  that  a  juror's  impression  concerning 
the  case  is  entirely  founded  on  public  rumor 
and  statements  in  public  joum^,  and  that 
he  can  and  will  act  fairly,  a  challenge  for 
actual  bias  is  properly  overruled. — ^People  v. 
Nunley,  14S  Cal.  441,  76  Pae.  45. 

[1]  Under  the  express  provision  of  Penal 
Code,  section  1076,  a  juror  is  not  biased  by 
a  qualified  opinion  based  on  rumor  and  news- 
paper articles,  removable  by  evidence,  and 
not  interfering  with  impartial  action. — People 
SoweU,  145  CaL  292,  78  Pae.  717. 

[m]  Certain  jurors  held  not  incompetent,  un- 
der Penal  Code,  section  1076,  declaring  no 
person  disqualified  as  a  juror  by  forming  an 
opinion  from  papers,  etc. — ^People  v.  Warner, 
147  Cal.  546,  82  Pac  196. 

[n]  Jurors  held  not  disqualified  to  sit  in  a 
criminal  case  because  of  opinions  derived 
from  rumors  and  newspaper  reports. — People 
T.  Brown  (CaL  Sap.).  84  Pae.  204. 

Fob  AuTHraiTm  noit  Othxb  Statu  t 

Bee  81  Cent  Dig.,  eola.  625432.  88  ^9- 
4S7. 


I  8S.  —  Opinion  Formed  from  Evidence 
on  Former  TrlaL 

[a]  A  juror  who  has  formed  an  opinion 
baaed  upon  bearing  the  sworn  evidence  taken 
on  a  former  trial  of  the  same  ease,  ia  disquali- 
fied.—People  T.  Hickman,  113  Cal.  80,  45  Pae. 
175. 

>  Fob  AuTHoums  raoK  Otheb  States: 
Sea  81  Cent.  Dig.,  eoL  638,  |  459. 

I  84.  (efwmal  Oplnloni  and  Oonselentloas 
Scruples. 

[al  Where  no  defense  based  on  insanity  was 
nuuie  or  contemplated,  the  ehallenge  of  a 


juror  upon  the  ground  that  he  did  not  be- 
lieve in  the  plea  of  insanity  ia  properly  de- 
nied.—People  T.  Oollins,  105  Cal.  504,  S9  Pae. 


[b]  The  fact  that  a  juror,  examined  on  his 
voir  dire  in  a  prosecution  for  murder,  while 
showing  himself  entirely  unbiased,  admits 
that,  without  any  opinion  as  to  defendant's 
guilt  or  innocence,  the  fact  that  the  murdered 
person  was  a  woman  would  weigh  with  him 
as  tending  to  show  that  the  killing  was  mali- 
cious, does  not  render  him  incompetent  to 
serve,  there  being  no  claim  of  an  accidental 
killing.— People  v.  Ochoa,  142  CaL  268,  75 
Pac.  847. 

Fob  AuTHOBnns  fboh  Other  States: 

See  81  Cent  Dig.,  cols.  665-680,  88  MO- 
496. 


8  86.   Penoui  In  GeneraL 

[a]  That  a  jnror  was  formerly  connected 
with  the  police  department  of  San  Frauciaco, 
and  had,  generally,  an  unfavorable  opinion  of 
persons  accused  of  crime,  is  no  disqualifica- 
tion.—People  v.  Beynolds,  16  CaL  128. 

I  86.   Persons  Accused  of  Crime. 

[a]  In  the  trial  of  an  action  for  treble  rent 
and  restitution  of  premises,  after  the  jury  was 
complete,  one  of  the  gurors,  being  informed  of 
the  nature  of  the  action,  declared  himself  hos- 
tile to  all  landlords,  whereupon  the  court  dis- 
missed him.  Held,  a  proper  exercise  of  dis- 
cretion, since  the  juror  evinced  actual  bias. — 
Lawlor  v.  Linforth,  72  CaL  205,  13  Pac.  496. 

§  87.   Wel^t  and  Effect  of  Evideoee. 

[a]  A  challenge  by  the  prosecution  to  a  juror 
who,  on  his  examination  at  a  trial  for  murder, 
answered  that  be  would  not  convict  on  cir- 
cumstantial evidence,  was  properly  sustained. 
People  V.  Ah  Chung,  54  Cal.  398. 

[b]  Fact  that  evidence  against  a  defendant 
is  direct  will  not  render  the  action  of  the 
court  in  sustaining  challenges  to  jurors  who 
stated  they  would  not  base  a  verdict  of  guilty 
in  a  capital  ease  on  circumstantial  evidence 
erroneous,  as  the  court,  in  ruling  on  the  ehal- 
lenge, could  not  assume  that  the  prosecution 
would  derive  no  support  from  circumstantial 
evidence. — People  v.  Amaya,  134  CaL  531,  66 
Pae.  794. 

[e]  la  homicide,  a  juror  who  was  not  willing 
to  find  a  verdict  of  guilty  on  circumstanti^ 

evidence,  if  the  effect  thereof  would  be  pun- 
ishment by  death,  was  properly  excused. — 
People  V.  Warner,  147  CaL  546,  82  Pac.  196. 

Fk  AcTHoaiTtES  ROM  Othib  Statbs: 

See  81  Cent  Dig.,  eols.  670-678,  88  486-* 
488. 

§  88.  Testimimy  of  Chinaman. 

[a]  In  impaneling  a  jury  to  try  a  criminal 
ease,  In  whieh  the  defendant  is  a  Chinaman, 
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a  juror  is  properlj  aflked  whether,  ether  things 
bein^  equal,  ne  would  credit  the  testimonj  of 
a  Chinaman  as  soon  as  that  of  a  white  man. — 
People  T.  Car  607^  57  CaL  102. 

{  89.    PnnlHhinwnt  Fzeseifbed  for  Of- 

fense. 

[a]  On  the  trial  of  an  indictment  for  grand 
larceny,  punishable  with  imprisonment  or 
death,  at  the  discretion  of  the  jury,  a  person 
called  as  a  juror,  and  accepted  by  the  pris- 
oner, was  asked  by  the  prosecuting  attorney, 
"whether  he  had  any  conscientious  scruples 
against  the  infliction  of  capital  punishment." 
To  which  he  answered  that  he  would  hang  a 
man  for  murder,  but  would  not  hang  him  for 
stealing.  The  court,  therefore,  allowed  the 
prosecuting  attorney  to  challenge  the  juror 
for  cause.  Held,  that  this  was  not  error. — 
People  V.  Tanner,  2  Cal.  257. 

[b]  Where  a  juror,  in  a  capital  case,  was 
asked  if  he  entertained  such  conscientious 
opinions  as  would  preclude  him  from  finding 
the  defendant  guilty,  when  the  offense 
charged  was  punishable  with  death,  to  which 
he  answered  that  he  was  opposed  to  capital 
punishment  on  principle,  held,  that  it  was 
error  to  sustain  the  challenge,  for  cause,  by 
the  iHTOsecution  on  such  answer. — People  t. 
Stewart,  7  Cal.  140. 

[c]  Where  a  juror,  in  a  capital  case,  after 
being  sworn  to  answer  questions  concerning 
Ms  competency,  says  that  he  entertains  such 
conscientious  scruples  as  would  preclude  his 
finding  the  defendant  guilty  of  an  offense 
punishable  with  death,  and  the  district  attor- 
ney challenges  him  on  the  ground  of  implied 
bias,  the  challenge  should  be  allowed. — Peo- 
ple V.  Sanchez,  24  Cal.  17. 

[d]  Subdivision  S  of  seetioo  1074  of  the 
Penal  Code,  which  provides  for  the  peremp- 
tory challenge  of  jurors  who  entertain  such 
conscientious  opinions  as  would  preclude  their 
finding  a  defendant  guilty  of  an  offense  pun- 
ishable with  death,  applies  to  all  prosecutions 
for  murder,  although  the  crime  of  murder  is 
not  necessarily  punishable  by  death. — People 
V.  Majors,  65  Cal.  138,  52  Am.  Bep.  295,  3  Pae. 
597. 

[e]  A  juror  testifying  on  his  voir  dire  that 
he  nas  such  conscientious  scruples  as  would 
prevent  his  bringing  in  a  verdict  of  guilty  in 
a  murder  case,  and  that  he  could  not  imagine 
a  case  in  which  he  would  bring  in  a  verdict 
requiring  punishment  by  death,  is,  by  express 
provision  of  Penal  Code,  section  1074  (8),  dis- 
qualified in  a  murder  ease. — People  v.  CebuUa, 
137  Cal.  314,  70  Pac.  181. 

Foe  Authobities  feom  Othee  Btatbs: 

Bee  31  Cent.  J>ig.,  eols.  673-676,  8S  489- 
491. 

g  90.  Time  to  Bejoct  Juror. 

[a]  Court  may  dismiss  jaror  accepted  by 
both  parties  if  his  incompetency  is  ascertained 
.after  completion  of  paneL — Lawlor  t.  Lin- 
forth,  7S  CfaL  206,  13  Pao.  496. 


§  91.   Bejectlon  on  Oonrfc's  Own  Hotlcn. 

[a]  Proviso  of  act  which  excepts  certain 
counties  from  the  provisions  requiring  the  jur- 
ors to  understand  the  language  in  which  the 
proceedings  of  the  courts  are  earned  on  does 
not  deprive  a  court  in  one  of  those  counties 
of  the  power  of  excusing  jurors  who  are  ig- 
norant of  the  language. — ^Peoide  Areeo,  32 
Cal.  40. 

[b]  It  was  proper  for  the  court  to  discharge 
those  members  of  a  panel  who  had  served  on 
a  jury  which  tried  a  prior  marder  ease  at  the 
same  term,  where  their  verdict  in  that  ease 
was  BO  entirely  against  the  evidence  as  to 
make  it  evident  that  they  were  unworthy  to 
serve  on  a  subsequent  murder  case. — People  v. 
Murray,  85  Cal.  350,  24  Pae.  666. 

For  Atjthorities  rsoii  Other  States: 

Rejecting  and  excusing  jurors  by  the 
court  without  challenge:  1  Am.  St.  Bep. 
519,  note;  48  L.  B.  A.  432,  note.  See, 
also,  31  Cent.  Big.,  eols.  715-725,  S§  534- 
540. 

§  92.   Waiver  of  Bight  to  Challenge. 

[a]  Party  who  accepts  juror,  knowing  him 
to  be  disqualified,  is  estopped  from  afterward 
availing  himself  of  such  disqualification. — 
People  V.  Stonecifer,  6  Cal.  405. 

[b]  A  juror  in  a  capital  case,  on  his  examin- 
ation on  his  voir  dire  by  the  defendant, 
stated  that  he  had  formed  and  expressed  an 
unqualified  opinion,  etc.  The  defendant 
passed  him  to  the  prosecution  for  examina- 
tion, on  which  the  juror  stated  that  bis  opin- 
ion was  formed  by  reading  the  newspapers. 
The  prosecution  accepted  the  juror,  but  the 
defendant  requested  leave  to  question  him 
further  for  cause,  which  was  denied,  bnt  a 

Kremptory  challenge  allowed.    Held  not 
error. — People  v.  Stonecifer,  6  Cal.  405. 

[c]  The  objection  to  the  qualification  of  a 
juror  that  his  name  was  not  on  the  venire 
returned  by  the  sheriff  comes  too  late  after 
verdict.  The  objection,  if  it  had  any  valid- 
ity, should  have  been  urged  at  the  trial. — 
Thrall  v.  Smiley,  9  CaL  529. 

[d]  It  is  the  prisoner's  duty  to  know  whem 
the  court  meets,  and  to  apply,  if  in  custody  at 
the  time,  to  be  brought  into  court  for  the  pur- 
pose of  challenging;  and,  if  he  fails  to  do  so, 
he  waives  his  privilege  of  excepting  to  the 
panel  or  to  any  member. — People  v.  Bomero. 
18  Cal.  89. 

[e]  When  a  defendant  in  a  criminaf  actioa 
omits  to  object  to  any  irregularity  in  im- 
paneling  the  jury  at  the  time,  he  is  deemed  t» 
have  waived  his  objection, — People  t.  Coff- 
man,  24  Cal.  230. 

[f  ]  Peremptory  challenge  of  an  incompetent 
Juror  will  aot  cure  the  erroneous  overrubng  of 
an  objection  to  him,  if  the  objector's  chal- 
lenges are  exhausted  before  the  panel  is  eon- 
plete.— People  v.  WeU,  40  CaL  268. 

[g]  Objection  te  competency  of  a  jnror  is 
wuved  unless  made  when  jury  is  impaaelod. 
People  T.  Sanford,  43  CaL  32.  . 
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[h]  Where,  in  a  criminal  ease,  a  Juror, 
whose  name  is  on  the  poll  tax  list  osl^,  is 
sworn,  and  the  defendant  receives  such  juror 
without 'Objection,  be  cannot  be  heard,  after 
the  Terdiet  is  rendered,  to  object  that  the 
juror  was  incompetent  thereby. — People  r. 
Sanford,  43  Cal.  29. 

[i]  Fact  that  party  has  passed  panel  aa  sat- 
isfactory cannot  cut  off  his  right  to  chal- 
lenge.—Stlcoz  T.  Lang,  78  Cal.  124,  20  Pac. 
297. 

[j]  Accused  cannot  complain  because  of 
overruling  of  a  challenge  to  a  jaror  for  cause, 
where  he  did  not  thereupon  peremptorily  chal- 
lenge the  Jnror,  and  nis  peremptory  chal- 
lenges were  not  exhausted. — Aserado  t.  Orr, 
100  Cal.  293,  34  Pac.  777. 

[k]  An  irregularity  in  the  impaneling  of  a 
jury  upon  a  criminal  trial  is  waived  by  fail- 
ure of  the  defendant  to  object  thereto,  al- 
though it  would  hare  been  anfflcient  reason 
for  rerersal  if  done  aj^inat  the  objection  of 
defendant.— People  t.  Johnson,  104  Cal.  418, 
38  Pae.  91. 

[1]  The  fact  that  coansel  for  defendant  ex* 
amined  and  accepted  six  jurors  after  ques- 
tioning them  as  to  their  views  of  the  plea  of 
in8anit;y  in  general,  and  only  discovered  that 
-the  claim  of  insanity  on  the  part  of  defend- 
ant was  ba^ed  oa  the  fonndation  of  drunken- 
ness, after  such  examination,  does  not  prove 
error  in  refusing  the  continuance  where  it  ap- 
pears that  after  fuU  knowledge  of  the  claim 
of  insanity  the  counsel  did  not  ask  further  to 
examine  the  six  jurors. — People  v.  Ward,  105 
Cal.  335,  38  Pac.  945. 

[m]  The  parties  alternately  exercised  their 
peremptory  challenges,  and  when  the  panel 
was  filled,  on  being  asked  if  he  was  satisfied 
with  the  jury,  plaintiff  stated  that  he  waived 
his  right  to  challenge  for  the  present,  and  de- 
fendant then  waived  any  challenge.  Held, 
that  plaintiff  was  not  afterward  entitled  to 
a  peremptory  challenge. — Vance  v.  Biehard- 
son,  110  CaL  414,  42  Pac.  909. 

[n]  After  much  evidence  was  taken,  a  juror 
was  improperly,  and  against  defendant's  ob- 
jection, dischaived  by  the  court,  because  he 
stated  that  he  did  not  believe  the  statements 
of  certain  witnesses,  and  defendant  afterward 
consented  to  proceed  with  the  remaining 
eleven  jurors,  instead  of  commencing  the  trial 
anew.  Held,  that  defendant  did  not  thereby 
waive  his  objection  to  the  discharge  of  the 
juror. — Mahoney  v.  San  Francisco  etc.  By. 
Co.,  110  CaU  471,  42  Pac.  968. 

Fob  AuTHOBims  noic  Oram  States: 

Bee  81  Cent.  Dig.,  ools.  686-715,  SI  503- 

523. 


I  9S.  Ohallengv  to  Panel  or  Amy  oad  Mo- 
tiou  to  Quash  Venire. 

[a]  Where  the  names  of  six  jurors  engaged 
in  another  trial  were  withdrawn  from  the 
jury-box  by  consent  of  the  defendant,  and 
after  the  remainder  of  the  names  were  ex- 
haoBtod  without  completing  the  panel  a  spe- 


cial venire  was  summoned,  and  the  jury  com- 

fileted  and  sworn,  without  any  statutory  chal- 
enge  having  been  interposed  to  the  special 
venire,  a  challenge  subsequently  made  to  the 
sworn  panel  by  the  defendant,  on  the  ground 
stated  ''that  there  were  not  in  the  box  at  the 
commencement  of  the  drawing,  or  at  any  time 
during  the  drawing,  the  full  number  of  names 
that  should  be  there  during  the  drawing," 
was  properly  denied. — ^People  t.  OUveria,  127 
Cal.  377,  59  Pac.  772, 

[b]  Though  the  court  erroneously  refuses  to 

sustain  defendant's  challenge  to  a  panel  of 
jurors  returned  on  open  venire,  for  bias  of  the 
sheriff,  and  certain  of  the  jurors  are  accepted 
and  sworn  to  try  the  case,  and  five  others  are 
challenged  peremptorily,  where,  on  the  court 
offering  defendant  the  privilege  of  challeng- 
ing peremptorily  the  jurors  so  sworn,  without 
being  charged  with  such  challenges,  and  also 
five  extra  peremptory  challenges  in  place  of 
the  five  he  had  exercised,  defendant  accepts 
the  latter  offer,  it  will  be  conclusively  deemed 
that  the  jurors  sworn  were  the  choice  of  de- 
fendant.—People  T.  Amaya,  134  Cal.  531,  66 
Pac.  794. 

[c]  Though  the  fact  that  jurors  drawn  for 
one  department  had  been  ordered  to  report  for 
service  in  the  trial  of  a  criminal  ease  in  an- 
other department  may  not  have  been  the 
ground  for  a  challenge  to  the  panel,  such  a 
challenge  will  be  considered  as  a  sufficient  ob- 
jection to  the  irregularity  of  the  court  in 
calling  in  these  jurors,  where  made  before  the 
jurors  were  sworn  and  the  names  put  into  the 
jury  box,  and  where  it  was  pointed  out  that 
the  jurors  were  not  members  of  the  regular 

{>anel,  and  were  not  present  in  pursuance  of 
aw,  or  any  valid  direction  of  the  court. — Peo- 
ple T.  Wong  Bin,  139  CaL  60,  72  Pae.  S05. 

Fob  Authobities  nou  Othsb  States: 

See  31  Cent.  Dig.,  cols.  725-736,  3§  541- 
650. 

g  94.  —  Orennds. 

[a]  An  objection  is  not  well  taken  to  the 
panel  of  a  trial  jury,  on  the  ground  that  such 
jury  were  summoned  by  order  of  the  court, 
after  the  commencement  of  the  term. — ^People 
v.  Bodriguez,  10  CaL  50. 

[b]  Under  Penal  Code,  section  1064,  provid- 
ing a  challenge  may  be  taken  to  the  panel 
summoned  by  special  venire  for  ao^  bias  of 
the  officer  who  summoned  them  which  would 
be  good  ground  of  challenge  to  a  juror,  held 
that,  where  the  court,  being  about  to  order  a 
epecial  venire,  examined  the  sheriff,  and,  er- 
roneously holding  him  biased,  ordered  the 
special  venire  to  be  summoned  by  the  cor- 
oner, the  defendant  could  not  challenge  the 
array,  since  the  section  only  permits  such 
challenge  for  the  bias  of  the  officer  who  does 
the  summoninff. — People  t.  Welch,  49  Cal. 
174.  *         '  .    '  , 

[c]  When  the  panel  is  formed  frott  persons 
whose  names  are  not  drawn  as  jurors,  a  chal- 
lenge to  the  venire  is  in  effect  a  challenge 
to  the  panel;  and  in  such  ease  there  is  but 
one  ground  for  challenge,  wUok  is  that  Ue 
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officer  who  summoned  the  jarors  wm  biased.— 
People  V.  Welch,  49  Cal.  174. 

[d]  It  is  not  error  to  disallow  a  ehaUenge 
to  a  »nel  of  jurors  composed  of  persons  sam- 
monea  by  order  of  the  court  from  the  by- 
standers where  the  challenge  is  not  based 
upon  any  of  the  grounds  specified  in  the  code. 
People  V.  Darr,  61  Cal.  554. 

[e]  An  immaterial  departure  from  the 
forms  prescribed  by  articles  3  and  4,  chap- 
ter 1,  title  3,  of  the  Code  of  Civil  Procedure, 
with  respect  to  the  drawing  and  return  of  the 
jnry,  such  as  does  not  deprive  a  defendant  of 
an  opportunity  to  secure  a  competent  and  im- 
partial jury,  is  not  a  ground  for  challenge  to 
the  panel.— People  v.  Davis,  73  CaL  35§,  15 
Pae.  8. 

[f]  The  fact  that,  after  a  eh^enge  to  a 
panel  had  been  sustained  on  the  groond  of 
bias  and  prejjndiae  of  the  deputy  sheriff  sum- 
monjng  the  jurors,  a  few  of  the  persons  com- 
posing it  were  summoned  on  a  second  venire, 
IS  no  ground  for  the  challenge  to  tbe  second 
panel,  but  the  objections  should  be  made  to 
the  individual  jurors. — ^People  v.  Vincent,  90 
CaL  425,  30  Pae.  581. 

[g]  Under  Penal  Code,  section  1064,  provid- 
ing that  when  the  panel  is  formed  from  per- 
sons not  named  as  jurors  a  challenge  may  b« 
taken  to  the  panel  en  account  of  bias  of  the 
officer  summoning  them,  a  challenge  to  a  panel 
summoned  by  special  venire  will  not  he  on 
the  ground  that  the  panel  were  nonresidents 
of  the  county. — People  t.  Wallace,  101  CaL 
281,  35  Pac.  862. 

fh]  Where  the  county  clerk  and  the  clerk 
of  the  board  of  supervisors  are  tbe  same,  the 
fact  that  the  list  of  trial  jurors,  as  provided 
in  section  208,  of  the  Code  of  Civil  Proce- 
dure, was  not  certified  when  filed  with  tbe 
county  clerk,  is  not  ^ound  for  a  challenge  to 
the  panel,  it  appearing  that  tbe  list  of  trial 
jurors  was  regularly  drawn  under  the  order 
of  the  court,  and  the  county  clerk  testified  as 
to  the  identity  of  the  list  at  the  time  of  the 
challenge,  and  that  hs  was  then  and  there 
ready  to  attach  to  the  list  the  certificate  re- 
quired by  the  statute.— People  t.  Young,  108 
CaL  8,  41  Pac.  281. 

[i]  If  there  were  the  slightest  doubt  as  to 
the  identity  of  an  uncertified  list  of  jurors 
the  entire  panel  should  be  set  aside. — ^People 
T.  Young,  108  CaL  8,  41  Pac.  281. 

[j]  That  some  of  jurors  selected  do  not  pos- 
sess requisite  qualifications  le  no  gronnd  for 
challenge  to  panel.— Peo^de  t.  Dnrrant,  116 
Cal.  194,  48  Pae.  76. 

[k]  The  fact  that  jnron  were  summoned  by 
special  venire,  without  having  first  exhausted 
all  the  names  upon  the  regular  list,  is  not 
ground  for  challenge  to  the  panel. — People  v. 
Durrant,  116  CaL  179,  48  Pae.  75. 

[1]  Ob\j  gtOBBcIs  for  challenge  to  panel  in 
criminal  eases  are  those  specified  in  Penal 
Code,  section  302,  subdivision  4,  Code  of  Civil 
Procedure,  is  inapplicable. — People  T.  Slater, 
119  CaL  621,  622,  61  Pae.  957. 


[m]  It  is  no  ground  for  challenge  to  pand 
that  sheriff  serving  venire  was  examined  for 
prosecution  on  preliminary  examination  of 
defendant,  where  sheriff  testified  that  he  bad 
no  bias  against  prisoner. — ^Peoide  t.  Slater, 
119  Cal.  621,  SI  Pac.  957. 

[n]  Mere  fact  that  some  names  of  persona 
appeared  upon  the  list  that  did  not  appear  on 
last  assessment-roll  of  county  is  not  ground 
for  challenge  to  panel. — People  v.  Seareey, 
121  Cal.  3,  53  Pac.  359. 

[o]  Penal  Code,  section  1064,  making  the 
bias  of  the  person  summoning  the  jury  a 
ground  of  Challenge  to  the  panel,  does  not 
warrant  a  challenge  on  the  ground  that  the 
summoning  officer  was  not  legally  appointed. 
People  V.  Fellows,  122  CaL  233,  54  Pac.  830. 

ip]  An  objection  to  the  mode  of  service  of 
e  venire  is  not  a  ground  of  challenge  to  the 
panel.— People  r.  UcKay,  122  Cal.  628,  55 
Pac.  594. 

[q]  Where  there  was  no  substantial  de- 
parture from  the  forms  prescribed  by  law 
in  respect  to  the  drawing  and  return  of  the 
jury,  a  challenge  to  tbe  panel  is  properly 
overruled.— Peo^e  v.  Bodley,  131  Cal.  240,  63 
Pac.  35L 

[r]  The  regular  panel  having  been  ex- 
hausted, a  special  venire  was  ordered,  and 
placed  in  the  hands  of  the  coroner,  who  ap- 
pointed a  deputy  to  go  to  a  particular  town- 
ship to  summon  jurors,  giving  him  a  list  of 
names,  and  said  deputy  summoned  fell  the 
persons  named  who  could  be  found.  Held  a 
material  departure  from  the  statutory  require- 
ments with  respect  to  summoning  the  jarv, 
and  therefore  ground  for  challenge,  within 
Penal  Code,  section  1059,  authorizing  a  chal- 
lenge when  there  is  a  material  departure  from 
the  Btatntory  forms. — ^People  v.  £nwright,  134 
Cal.  527,  66  Pac.  728. 

[s]  The  fact  that  some  of  the  persona  se- 
lected as  jurors  do  not  possess  the  requisite 
qualifications  is  not  ground  for  a  challenge 
to  the  paneL — People  v.  Richards  (CaL  App.) 
82  Pac.  691. 

IVtt  AcTHOErms  vBov  Other  States: 

See  81  Cent.  Dig.,  eoli.  726,  727,  B  543. 

§  96.   Time 

[a]  In  a  criminal  ease,  an  objection  that  the 
judge  ordering  the  drawing  of  the  panel  was 
disqualified  should  .be  raised  by  challenging 
the  panel,  and  cannot  be  raised  for  the  first 
time  after  verdict. — People  v.  Ah  I<ea  Doon, 
97  CaL  171,  31  Pac.  938. 

Pen  AtrFH<ttmEs  fsov  Othib  Suns: 

Sea  SI  Cent  Dig.,  eola.  727-730,  >  544. 

§  96.   AAdBTlts  aad  Other  EvUluio*. 

[a]  Ex  parte  affidavit  of  defendant  is  not 
evidence  npod  challenge  to  paaeL — People  t. 
Brown,  48  CaL  253. 

[b]  Where  a  deputy  sheriff,  who  has  min- 
moned  jurors  on  a  apacial  venire,  is  ehal* 
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IsBged  for  1)ia8  Tia(t«r  Penal  Code,  section 
1064,  and  declares  on  bia  examination  that  he 
haa  no  bias  or  prejudice  against  the  defend- 
ant he  ma/  be  asked  hj  the  court  whether, 
it  h*  were  sworn  as  a  juror,  he  eould  and 
would  give  defendant  a  fair  trial.— People  t, 
Eyan,  108  Cal.  581,  41  Pac  451. 

[c]  On  a  challenge  to  the  panel,  on  the 
ground  that  the  jury  list  was  not  legally  se- 
lected by  the  judges,  the  testimony  of  the 
presiding  judge  is  admissible  to  supplement 
the  record  when  incomplete,  and  to  show  the 
action  aetoally  taken.— People  t.  Dvrrant,  118 
CaL  179,  48  Pac.  76. 

[d]  Where  the  clerk  testified  that  the  ser- 
enty-five  ballots  drawn  from  the  jury  box 
were  folded,  so  as  to  conceal  the  names  there- 
in written,  the  objection  that  the  same  of 
one  of  the  jury  was  not  properly  concealed 
was  untenable,  and  challenge  to  the  panel  was 
properly  OTerraled.— People  t.  Bodley,  181 
Cal  240,  03  Pae.  SSL 

[e]  Penal  Code,  seetioa  1004,  provides  that, 
when  a  panel  is  formed  from  persona  whose 
names  are  not  drawn  as  jurors,  a  challenge 
may  be  taken  to  the  panel  for  bias  of  the 
summoning  officer  which  would  be  good 
ground  of  challenge  to  a  juror,  and  that  such 
challenge  shall  be  made  and  determined  as 
if  made  to  a  juror.  Section  1170,  sabdiTiaion 
3,  states  that,  on  trial  of  an  indictment  or  in- 
formation, exceptions  may  be  taken  by  de- 
fendant to  the  court's  rulings  on  testimony. 
On  a  trial  for  murder,  defendant  challenged 
the  panel  for  bias  of  the  elisor.  The  elisor, 
having  been  present  at  the  trial  of  defendant 's 
companion,  convicted  for  the  same  murder, 
was  asked  whether  he  remembered  that  de- 
eeased,  in  his  dying  statement,  had  aecosed 
defendant;  whether  he  believed  deceased  to 
have  been  murdered,  or  that  defendant  was  in 
the  saloon  shortly  before  the  killing;  what 
witnesses  he  had  heard  testify;  and  whether 
from  what  he  heard,  he  thought  he  would 
make  a  fair  joror,  etc.  Held,  that  the  ques- 
tions, being  relevant  on  the  question  of  bias, 
ander  section  1064.  were  improperly  excluded, 
and  subject  to  exception  under  section  1170, 
subdivision  3. — People  t.  Teshara,  134  Cal. 
542,  66  Pac.  798. 

Fob  Authobtfrs  fbom  Othbb  Statu: 

See  81  Cent.  Dig.,  eols.  731-735,  SS  647- 
540. 


§  97.   Trial  and  Detennlnattoi. 

[a]  Challenge  to  panel  on  ground  of  bias  of 
sheriff  and  his  deputies  is  properly  disallowed 
when  examination  shows  that  there  was  no 
foundation  in  fact  for  the  charge. — People  t. 
Goldenson,  76  Cal.  346,  19  Pac.  161. 

[b]  Where  the  district  attorney  excepted  to 
the  challenge  to  the  panel  of  trial  jurors,  and 
the  court  said  there  was  no  neceasity  for  rul- 
ing on  the  challenge,  that  the  defendant 
would  have  the  full  benefit  of  his  challenge  if 
there  was  anything  in  it,  and  proceeded  to 
impanel  them  from  the  list  returned,  it  in 
eifect  BQstained  the  exception. — People  t.  £b* 
Wright,  184  CaL  527,  60  Pac  726. 


Fo£  AtrrHORiTniB  nou  Othb  Statsb: 

See  31  Cent.  Dig.,  eols.  785,  786,  S  850. 

§  08.  Ohallenges  for  Cause. 

[a]  It  is  proper  practice  to  examine  a  juroi 
on  his  voir  dire,  generally,  as  to  his  qualifica- 
tions, with  the  view  to  obtain  informatios 
vpon  which  to  rest  a  specific  challenge.  Im- 
mediately after  snch  preliminair  examina- 
tion is  closed  the  challenge  should  be  made, 
diatinetly  stating  the  causes.  The  district 
attorney  can  then  except  to  the  challenge,  o^ 
deny  the  facts  it  alleges;  that  is,  he  can  de- 
mur to  its  sufficiency,  or  join  issue  on  the 
truth  of  its  averments.  If  the  latter  course 
be  adopted  the  juror  can  be  further  ex- 
amined, other  witnesses  eidled,  and  the  mat- 
ter then  submitted  to  ths  court. — ^People  v. 
Beynolds,  16  Cal.  128. 

[b]  Challenge  for  eaose,  defined.- People  t. 
Fong  Ah  Sing,  70  CaL  U,  11  Pae.  823. 

Vxm  AUTHOBnilB  ROH  OTHBB  STATES; 

See  31  Cent  Dig.,  eols.  737-782,  SI  651- 


{  00.   Dntr  to  Uif  OEBu  Accused  of  Us 


[a]  Where  defendant  has  no  counsel,  it  is 
reversible  error  for  the  court  to  fail  to  com- 
ply with  the  Penal  Code,  section  1066,  which 
provides  that,  before  a  juror  is  called,  de- 
fendant must  be  informed  that  if  be  intends 
to  challenge  an  individual  juror  he  must  do  so 
when  the  jnror  appears  and  before  he  is 
sworn.— People  T.  Moore,  103  CaL  608,  87  Pae. 
510. 


g  100.  —  Chronnds. 

[a]  A  challenge  to  one  of  the  jurors,  pend- 
ing a  trial  for  murder,  on  the  ground  that  he 
was  a  member  of  the  grand  jury  which  had 
been  impaneled  before  the  trial  came  on,  and 
had  not  yet  been  discharged,  was  properly  de- 
nied, where  the  prosecution  was  by  informa- 
tion, and  it  did  not  appear  that  the  grand 
jury  bad  ever  had  anything  to  do  with  the 
case. — People  v.  Ebanks,  117  Cal.  668,  49  Pac. 
1040,  40  L.  B.  A.  269. 

Fob  AuTBOBims  raoii  Othkb  Statbs; 
See  81  Cent.  Dig.,  eoL  769,  S  656. 

$  101.  —  nme. 

[a]  Tm  this  state,  the  common  ptaetiee  Is  to 
examine  a  jnror  on  his  voir  dire  in  order  to 
ascertain  the  ^nnds  for  a  speeifle  ehal- 
lenge;  and  this  challenge  should  be  made 
Immediately  after  the  preliminary  examina- 
tion is  closed,  so  that  the  issue  on  the  snffi- 
cieney  of  the  juror  eaa  be  then  tried.— Peo- 
ple    Reynolds,  16  Cal.  128. 

[b]  Under  the  express  provisions  df  Penal 
Code,  section  1068,  an  objection  to  a  juror 
must  be  taken  before  he  is  sworn  to  try 
the  case,  but  the  court  may,  for  cause,  per- 
mit it  to  be  thereafter,  but  before  the  jury 
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ia  completed. — ^People  t.  Boren,  139  Cal.  210, 
72  Pac.  899. 

For  Actboeities  raou  Other  States: 

See  81  Cent.  Dig.,  cols.  739-744,  §§  550-558. 

§  102.   SufllclMiey. 

[a]  General  challenge  of  juror  for  caase, 
without  apecification  of  particular  grounds,  ia 
insufficient.  The  statute  enumerates  several 
different  grounds  for  which  such  cfaalleuges 
may  be  taken,  and  a  designation  of  the  one 
upon  which  any  particular  challenge  rests  is 
easential  to  its  consideration  by  this  court. 
It  is  not  sufficient  to  say,  "I  challenge  the 
juror  for  cause,"  and  Idien  stop. — ^Paige  v. 
O'Neal,  12  Cal.  483. 

[b]  Challenge  for  implied  bias,  in  criminal 
cases,  must  specify  the  particular  cause  of 
bias.  It  is  not  enough  to  say,  "I  challenge 
the  juror  for  implied  bias." — ^People  v.  Eey- 
noldfl,  16  Cal.  128. 

[c]  A  challenge  to  a  juror  for  implied  bias 
must  specify  the  grounds  of  the  challenge. — 
People  V.  Reynolds,  16  Cal.  128;  People  v. 
Hardin,  37  Cal.  258;  People  Buckley,  49 
Cal.  241. 

[d]  In  a  criminal  ease  a  challenge  to  a 
juror  for  implied  biaa  must,  in  addition  to 
that  fact,  state  aome  one  or  more  of  the 
specific  grounds  therefor  enumerated  in  sec- 
tion 347  of  the  Criminal  Practice  Act,  and 
a  challenge  for  actual  bias  must  allege  that 
the  juror  is  biased  against  the  party  chal- 
lenging. A  challenge  which  merely  states 
that  "the  juror  is  challenged  for  cause," 
*'for  implied  bias,"  or  "for  actual  bias," 
is  no  challenge.—People  t.  Dick,  37  Cal.  277. 

[e]  Under  Criminal  Practice  Act,  section 
347,  the  challenge  of  a  juror  in  a  criminal 
ease  mast  specify  the  particular  ground  of 
challenge.  ^  for  biaa,  it  must  state  what 
kind  of  bias,  and  the  particular  cause  from 
which  such  bias  is  to  b*  inferred. — ^People 
T.  Benfrow,  41  Cal.  37. 

[f]  A  challenge  of  a  jnror  for  implied  bias 
muat  state  aome  one  of  the  canses  enumer- 
ated in  section  347  of  the  Criminal  Practice 
Act,  To  say  a  jnror  is  eballenged  for  im- 
plied bias  is  no  challenge.— People  t.  MeQnn- 
gill,  41  Cal.  429. 

[g]  A  challenge  for  implied  bias  must  spe- 
cify the  particular  cause  from  which  the 
biaa  is  to  be  inferred.— People  t.  Walsh,  43 
CaL  447. 

[h]  Amended  challenge  to  panel  is  a  aub- 
stitute  for  original.— People  T.  Brown,  48 
Cal.  253. 

[i]  A  challenge  to  a  jnror  for  implied 
bias  should  refer  to  the  particular  subdi- 
rision  of  the  section  of  the  Penal  Code  which 
gives  the  cause  of  challenge  for  Implied  biai. 
People  V.  Cotta,  49  Cal.  166. 

[j]  A  challenge  to  a  juror  must  specify  the 
partieolar  groond  of  the  ehallenge;  and  chal- 


lenges specifying  no  ground  other  than  that 
the  challenges  were  "for  cause,"  are  in- 
sufficient. A  challenge  to  a  jnror  "under 
•ubdivision  2  of  that  section,"  without  any- 
thing in  the  transcript  to  ahow  what  "that 
section"  was,  or  to  specify  the  ground  of  the 
challenge,  or  to  show  sufficiently  that  it  was 
for  actual  bias,  as  defined  in.  aabdivisioit  8 
of  section  1073  of  the  Penal  Code,  is  properly 
disallowed.— People  T.  Owens,  123  CaL  482, 
56  Pac.  251. 

For  AuTHOBmss  ntou  Other  States: 

See  31  Cent.  Dig.,  cols.  744-746,  %  559. 

$  103.   DeniaL 

[a]  Defendant's  attorney,  by  simply  deny- 
ing a  challenge  to  a  juror,  waives  the  objec- 
tion that  it  was  not  stated  in  the  challenge 
that  the  groand  thereof  was  actual  bias. — 
People  T.  CeboUa,  137  CaL  314,  70  Pac  181. 

§  104.   Examination  on  Voir  Dire. 

[a]  Upon  trial  for  murder,  where  one  of 
jurors,  upon  examination  by  prosecution,  tes- 
tified that  he  had  conscientious  scruples 
against  inSiction  of  death  penalty,  and  a 
ehallenge  on  behalf  of  the  people  has  been 
allowed  on  that  groand,  court  does  not  abnse 
its  discretion  in  refusing  request  of  eonnsel 
for  defense  to  further  examine  the  juror. — 
People  T.  Collins,  105  Cal  504,  39  Pac.  16. 

[b]  Defendant  in  criminal  case  has  right  to 
question  jurors  whether  they  have  formed  or 
expressed  an  opinion  relative  to  the  gailt 
or  innocence  of  the  accused  without  firet 
challenging  them  for  cause,  and  it  is  error 
to  compel  him  to  do  so. — ^People  t.  Backus, 
5  Cal.  275. 

[c]  The  juror^  challenged  for  biaa.  was 
asked  the  qaestions.  Have  you,  at  any  time, 
taken  an  oath  or  other  obligation  of  sach  a 
character  that  it  has  caused  a  prejudice  in 
your  mind  against  foreigners  t  Are  yon  un- 
der any  obligation  not  to  extend  the  same 
rights,  privileges,  protection,  and  support  t« 
men  of  foreign  birth  as  to  native-born  Amer- 
ican citizenat  Have  you  any  prejudice  what- 
ever against  foreigners!  Held,  per  Bryan, 
J.,  that  the  court  erred  in  ruling  out  the 
questions. — People  v.  Beyes,  5  CaL  347. 

[d]  A  jnror  being  challenged  for  biu,  was 
examined,  before  triors,  and  asked  the  follow- 
ing questions:  1.  Are  yon  not  a  member  of  s 
secret  and  mysterious  order  known  as  and 
called  Know  Nothings,  which  has  imposed 
on  yon  an  oath  or  obligation,  beside  which 
an  oath  administered  to  you  in  a  court  of 
justice,  if  in  conflict  with  that  oath  or  ob- 
ligation, would  be  hr  yon  disr^ardedt  1 
Are  you  a  member  of  any  secret  association, 

Eolitical  or  otherwise,  by  your  oaths  or  ob- 
gations  to  which  any  prejudice  exists  in 

Kmr  mind  against  Catholic  foreigners!  3. 
0  you  belong  to  any  secret  political  society 
known  as  and  called  by  the  people  at  large 
in  the  United  States  Know  Nothings!  And 
if  so,  are  yoa  bound  by  an  oath  or  ot^ 
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oMigatioB  not  to  siTe  a  piiaoner  of  foreign 
birth,  in  a  court  of  jnatiee,  a  fair  and  impar- 
tial trial  t  Held,  that  the  court  erred  in 
mling  out  these  questions. — People  Beyes, 
B  347. 

[e]  Prejudice  being  a  state  of  mind  more 
frequently  founded  in  passion  than  in  reason 
may  exist  with  or  without  cause;  and  to  ask 
a  person  whether  he  is  prejudiced  or  not 
against  a  party,  and  if  the  answer  be  afiBrma- 
tive,  whether  that  prejudice  is  of  such  a 
character  as  would  lead  bira  to  deny  the 
party  a  fair  trial,  is  not  only  the  simplest 
method  of  ascertaining  the  state  of  hia  mind, 
but  is  probably  the  only  sure  method  of  fath- 
oming his  thoughts  and  feelings. — People  v. 
Eeyea,  5  Cal.  347. 

[f]  Where  a  juror  is  challenged  for  actual 
bias,  and  states  that  he  has  formed  a  qual- 
ified or  unqualified  opinion  or  impresgioa, 
be  cannot  be  asked  whether  such  opinion  is 
for  or  against  the  defendant. — ^People  t. 
Williams,  fl  Cal.  206:  People  v.  Hamilton,  Hi 
Cal.  377. 

[g]  In  impaneling  a  jury,  each  party  has 
a  right  to  ask  questions  of  a  juror  to  show, 
not  only  that  there  exist  proper  grounds  for 
a  challenge  for  cause,  but  to  elicit  facta,  to 
enable  the  party  to  decide  whether  or  not 
he  will  make  a  peremptory  challenge. — ^Wat- 
son v.  Whitney,  23  Cal.  375. 

[h]  In  an  examination  of  triat  jurors  as  to 
their  competency,  in  a  criminal  case,  the  de- 
fendant is  not  restricted  to  the  inquiry 
whether  the  juror  can  try  the  case  and  ren- 
der a  Terdict  under  the  law  as  declared  by 
the  court,  and  upon  the  evidence  adduced, 
without  regard  to  any  previously  formed 
opinion.— People  t.  Woods,  29  Cal.  635. 

[1]  A  party  has  the  right  to  put  questions 
to  a  juror  to  show,  not  only  that  there  exists 
proper  grounds  for  a  challenge  for  cause,  but 
to  elicit  facts  to  enable  the  party  to  decide 
whether  or  not  he  will  make  a  peremptory 
challenge.— People  t.  Car  Soy,  57  Cal.  102. 

[j}  Unless  there  is  a  challenge  for  actual 
bias,  a  juror  cannot  be  asked  whether  be  be- 
lieves the  defendant  guilty  or  not  guilty.— 
People  V.  Hamilton,  62  Cal.  377. 

[k]  In  a  criminal  prosecution,  where  the 
attorney  for  the  defendant,  on  the  voir  dire 
examination  of  a  juror,  asks  him  hypothet- 
ical questions  based  upon  his  theory  of  the 
case,  the  district  attorney,  on  cross-examina- 
tion, may  ask  the  juror  whether  he  would  re- 
gard the  defendant  as  innocent  if  certain 
hypothetical  facts  related  to  him  were  true; 
and  the  answer  of  the  juror  in  the  negative 
does  not  show  any  bias  against  the  defend- 
ant^People  r.  Copsey,  71  Cal.  548,  12  Pa& 
721. 

[1]  When  juror  is  challenged  for  actual  bias 
he  may  be  asked  any  question  tending  to 
show  that  he  would  not  be  impartial. — ^Peo- 
ple V.  Brown,  72  CaL  392,  393,  14  Pac  90. 

[m]  Where  a  proposed  juror,  who  was  chal- 
lenged for  actual  bias,  stated  on  bis  exam- 
ination that  he  had  formed  an  opinion  on 


the  subject  of  defendant's  igoilt  which  it 
would  require  evidence  to  remove,  but  that 
he  could  give  the  defendant  a  fair  trial,  held, 
that  the  exclusion  of  questions  asked  by  de- 
fendant's counsel,  evidently  designed  to 
bring  out  the  character  and  force  of  the 
opinion,  was  error. — ^People  t.  Blown,  72  CaL  , 
390,  14  Pac.  90. 

[n^  Where  a  juror  is  challenged  for  actual 

bias,  and  states  that  he  has  formed  a  quali- 
fied or  unqualified  opinion  or  impression,  he 
may  be  asked  whether  such  opinion  is  for 
or  against  the  defendant,— People  v.  Brown, 
72  Cal.  390,  14  Pac.  90;  People  T.  Eunz,  73 
CaL  313,  14  Pae.  836. 

[o]  Court  may  refuse  further  examination 
of  jurors  entertaining  scruples  against  in- 
fliction of  death  penalty. — ^People  v.  Oolden- 
son,  76  Cal.  346,  19  Pae.  161. 

{^']  On  the  examination  of  a  jnror  on  his 
voir  'dire  it  is  in  the  discretion  of  the 
court  to  ask  him  leading  questions,  and  al- 
low counsel  to  do  so,  which  discretion,  how- 
ever, must  not  be  abused. — People  v.  Ah 
Lee  Boon,  97  Cal.  171,  31  Pae.  933. 

[q]  It  is  not  error,  on  a  trial  for  murder, 
to  refuse  defendant  the  right  to  aak  a  juror 
how  many  murder  cases  he  has  sat  on  as  a 
juror.— People  v.  Brittan,  118  Cal.  409,  50 
Pac.  664. 

[r]  The  trial  judge  stated  the  general  qual- 
ifications required  of  jurors,  and  instructed 
them  to  answer  as  to  such  qualifications  in 
response  to  questions  by  counsel.  Held  that, 
since  the  examination  by  the  court  was  not 
sufficient  to  relieve  counsel  from  making  an 
examination  of  jurors,  a  new  trial  will  not 
be  granted  because  one  of  the  jurors  was  not 
a  citizen,  as  an  examination  would  have  dis- 
closed the  juror's  disqualification  at  the 
trial.— People  v.  Evana,  124  CaL  206,  56  Pac. 
1024. 

[s]  Jurors  on  their  voir  dire  may  be  asked 
whether  they  believe  a  man  baa  the  right  to 
take  the  law  in  hia  own  hand,  and  thereby 
commit  a  crime. — ^People  r.  Flyer,  126  Cal. 
379,  58  Pac.  904. 

[t]  Where  a  juror  is  made  to  say  on  the 
voir  dire  cross-examination  that  he  would 
have  to  be  satisfied  of  the  "innocenee"  of  de- 
fendant, in  a  prosecution  for  grand  larcenjjr, 
before  he  would  vote  for  his  acquittal,  in 
answer  to  a  long  and  involved  question,  con- 
cerning which  the  crosa-examiner  admitted, 
in  answer  to  a  question  by  the  court,  that  he 
had  used  the  word  "innocence"  therein  in- 
stead of  "guilty"  by  mistake,  a  challenge  of 
the  juror  on  that  ground  is  not  sustained. — 
People  V.  Chutnacut,  141  Cal.  682,  76  Pac.  340. 

[u]  Question  asked  of  a  jursr  as  to  the 
weight  he  would  give  accused's  testimony 
held  improper. — People  v.  Warner,  146  Cal. 
646,  82  Pac.  196. 

FOB  AUTHOBITIBS  FIOH  OtHEB  BTATES: 

Yoir  dire,  examination  of  jurors  upon: 
23  Am.  Dee.  128,  note.  See,  also,  31 
Cent.  Dig.,  eols.  747-769,  561-5S2. 
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I  106.  —  BVldenea  to  Support  OhaUenge. 

[a]  Where  a  juror  is  challenged  for  actual 
bias  the  triors  are  to  determine  the  fact  from 
the  testimoDy,  and  any  testimony  which  would 
lead  to  the  conclasion  that  a  bias  existed 
in  the  juror's  mind  is  competent  testimonv. — 
People  T.  Beyes,  5  Cal.  347. 

[b]  To  ascertain  whether  bias  exists  in 
mind  of  juror  resort  mast  be  had  to  hia  dec- 
larations to  others,  or  to  his  sworn  statements 
when  interrogated.— People  v.  Beyes,  5  Cal. 
347. 

Fom  AUTBOBITIES  TBOit  Otbeb  States: 

See  31  Cent  Dig.,  eols.  769-772,  |S  S83- 
S85. 

§  106.   Entry  of  OluUenge  and  Applica- 
tion for  Aro^ntment  of  Triors. 

[a]  Challenge  to  Joror  for  actual  biaq  mnat 
be  entered  on  the  minntei  of  the  court;  and 
an  application  most  be  made  to  the  court  to 
have  triors  appointed.— Feo^e  T.  Banfrow.  41 

Cal.  37. 

{  107.   time  to  Object  to  Jury  Triors. 

[a]  An  objection  to  the  appointment  of  a 
trior  in  a  criminal  case  must  be  made  at  the 
time,  and  the  grounds  of  objection  brought 
to  the  attention  of  the  court;  and,  if  over- 
ruled, an  exception  must  be  reserved  in  the 
usual  mode. — People  t.  YoU,  43  Cal.  166. 

g  108.  — —  Determlnatioii  of  ObaUengBS. 

[a]  Where  a  challenge  for  cause  was  er- 
roneously disallowed  by  the  court,  and  the 
juror  then  peremptorily  challenged,  if  the 
defendant  exhausted  the  number  of  peremp- 
tory  challenges  to  which  he  was  entitled  be- 
fore the  jury  was  completed,  the  practical 
result  of  the  erroneous  disallowance  of  de- 
fendant's challenge  for  cause  was  to  contract 
the  number  of  peremptory  challenges  to  which 
be  was  entitled,  and  may  have  been  seriously 
prejudicial  to  the  defendant. — ^People  t.  Weil, 
40  Cal.  268. 

[b]  Where  the  question  of  the  competency 
of  a  juror  is  submitted  to  the  court,  the  find- 
ing of  the  court  is  conclusive. — People  v. 
Fredericks,  106  Cal.  554,  3d  Pac.  944. 

[e]  A  challenge  of  a  juror  for  bias,  who 
was  not  acquainted  with  the  plaintiff,  is  not 
to  be  determined  from  a  single  question  as 
to  a  mere  abstract  bias  in  favor  of  one  in 
plaintiff's  position,  where  from  his  whole  tes- 
timony, considered  together,  it  cannot  be 
■aid  that  the  court  erred  in  holding  the  juror 
competent.— Baker  t.  Borello,  136  CaL  160, 
68  Pac.  691. 

For  AuTKOBims  FB03C  Ornn  States: 

See  81  Cent.  Dig.,  eoli.  778-782,-  |S  586- 
698. 

I  109.  — -  Betiial  and  Be-examlnatioB. 

[a]  Court  may  deny  defendants'  motion  for 
retnal  of  certain  challenges  after  jury  lias 


been  completed  and  sworn  to  try  the  ease- 
People  V,  Qoldenson,  76  Cal.  347, 19  Pac.  1«L 

[b]  Juror  may  be  re-examined  after  he  ii 
sworn  upon  matters  coming  to  knowledge  of 
state  or  defendant  after  his  acceptance  and 
before  completion  of  jury  and  challenged  per- 
emptorily or  for  cause. — People  Duirant, 
116  Cal  197,  198,  48  Pac.  75. 

{  110.   Peremptory  OhaBengflc 

[a]  In  a  civil  action,  a  party  is  not  bonsd 
to  exercise  right  of  peremptory  challenge, 
until  there  are  twelve  competent  Jurors  io  the 
jury-box.— People  v.  Scoggins,  87  Cal.  879. 

[b]  Baling  of  court  in  disallowing  challenge 
for  cause  wUl  not  be  reviewed  where  defend- 
ant failed  to  challenge  peremptorily  and  liis 
peremptory  challenges  are  not  exhausted  at 
completion  of  jury. — ^People  v.  Durrant,  116 
Cal.  196,  48  Pac.  7S. 

[e]  The  allowance  of  a  peremptory  ehallenga 
to  a  juror  by  the  proseeution  is  without  preju- 
dice to  the  rights  of  the  defendant,  where 
none  of  the  jurors  subsequently  selected  sre 
challenged  by  him,  and  he  has  not  exhausted 
his  peremptory  challenges. — People  t.  Du^ 
rant,  116  Cal.  179,  48  Pac.  75. 

Fob  AnTHORiTiES  fbou  Otheb  States: 

See  31  Cent.  Dig.,  cols.  782-811,  fiS  599- 
630. 

§  111.   Nature  of  Bight. 

[a]  Bight  to  challenge  certain  number  of 
jurors  peremptorily  is  absolute,  and  may  be 
exercised  at  any  time  before  juror  is  sworn. 
Silcox  V.  Lang,  78  Cal,  123,  124,  20  Pac.  297. 

[b]  The  right  of  peremptory  challenge  is 
one  of .  the  chief  safeguards  of  a  defendant 
against  an  unjust  conviction,  and  courts  ought 
to  permit  the  freest  exercise  of  his  right 
within  the  limits  fixed  bv  the  legislature.— 
People  T.  Edwards,  101  Cal.  543,  36  Pae.  7. 

Fob  AtJTHoamsB  niou  Otheb  States: 

See  31  Cent.  Dig.,  cols.  782-788,  ||  69»- 
606. 

{  112.   Joinder  of  Oopartles. 

[a]  Where  several  defendants  are  tried  to- 
gether they  are  not  allowed  to  sever  their 
challenges,  but  all  must  join  therein.  Thti 
applies  as  weU  to  peremptory  as  to  ehalienges 
for  cause. — ^People  v.  MeCalla,  8  Cal.  SOL 

[b]  Where  several  parcels  of  land  were 
sought  to  be  condemned  for  highway  purposes 
in  the  same  proceedings  the  owners  thereof 
were  required  to  join  in  their  peremptoij 
challenges  under  Code  of  Civil  Proeedore, 
section  601. — San  Luis  Obispo  Coon^  t. 
Slmas,  1  Cal.  App.  175,  81  Pac  972. 

I  lis.   NmnlMf. 

[a]  It  is  only  in  capital  cases,  or  eases  is 
Which  a  life  sentence  is  in  terms  aMxaA  Itf 
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the  legislature  aa  the  puDiihment  for  a  crime, 
that  defendant  is  entitled  to  twenty  peremp- 
tory challenges.  Bobbery  is  not  snch  a  erime. 
People  T.  Clough,  69  CaL  4S8. 

[b]  One  eharged  with  a  erime  ponishaUe 
only  by  imprisonment  for  life  is  entitled,  un- 
der code,  section  1070,  to  twenty,  not  to  ten 
only,     peremptory  challenges.— People  T. 

O'Neil,  61  Cal.  435. 

[c]  Upon  prosecution  for  robbery,  where  the 
information  charges  that  the  defendant  had 
been  previously  convicted  of  a  similar  crime, 
the  offense  charged  is  punishable,  under  code, 
section  667,  by  imprisonment  for  life  in  the 
state  prison;  and  the  defendant,  therefore, 
is  entitled  to  twenty  peremptory  challenges. 
People  V.  Harris,  61  CaL  136. 

[d]  Defendant  charged  with  robbery  is  en- 
titled to  ten  peremptory  challenges. — ^People 
V.  Riley,  65  CaL  107,  3  Pac.  413. 

[e]  Under  Penal  Code,  section  1123,  prorid- 
ing  that,  if  a  juror  becomes  siek  and  is  dis- 
charged, a  new  juror  may  be  sworn  and  the 

trial  begin  anew,  when  a  new  juror  is  sworn 
defendant  is  entitled  to  all  the  peremptory 
challenges  he  had  in  the  first  instance. — Peo- 
ple V.  Stewart,  64  CaL  60,  28  Pac.  112;  Peo- 
ple Brady,  72  CaL  490,  14  Pac.  202;  Peo- 
ple T.  Wong  Ark,  90  CaL  125,  30  Fao.  1115. 

[f]  In  a  prosecution  for  rape  the  defendant, 
under  section  1070  of  the  Penal  Code,  is 
restricted  to  ten  peremptory  challenges  of 
jurors.— People  t.  Fnlts,  109  CaL  26S,  41  Pma. 

1040. 

[g]  Penal  Code,  section  1070,  proTides  that, 
if  the  offense  charged  be  punishable  with 
death  or  life  imprisonment,  defendant  is  en- 
titled to  twenty  and  the  state  to  ten  peremp- 
tory ehallenges;  and  section  671  authorizes 
the  court  to  sentence  a  defendant  convicted 
of  rape  to  imprisonment  for  life.  Held  that, 
oif  a  trial  for  rape,  defendant  was  limited 
to  ten  peremptory  challenges. — ^People  T. 
Logan,  123  Cal.  414,  56  Pae.  56. 

[hj  Under  Penal  Code,  section  1070,  pro- 
viding that  a  person  on  trial  for  any  offense 
punishable  with  imprisonment  for  life  shall 
be  entitled  to  twenty  peremptory  ehallenges 
at  his  trial,  a  person  on  triiU  for  murder  in 
the  second  degree  is  entitled  to  ten  peremp* 
tory  challenges,  since  the  punishment  may 
be  less  than  imprisonment  for  life. — ^People 
V.  Sullivan,  132  CaL  93,  64  Pac.  90. 

[i]  Where '  an  information  charged  the  ac- 
ensed  with  the  erime  of  murder,  and  he  was 
eonrieted  of  manslaughter,  and  on  appeal  a 
new  trial  was  ordered,  such  new  trial  was  only 
on  the  charge  of  manslaughter;  and  it  was 
not  error  not  to  allow  defendant  the  twenty 
peremptory  challenges  given  by  Penal  Cnde, 
section  1070,  to  an  accused  on  a  prosecution 
for  murder.— People  v.  Smith,  184  OaL  458, 
66  Pac.  669. 

fj]  Under  Penal  Code,  section  1123,  pro- 
Ti'ding  that,  if  a  juror  becomes  ill  and  is 
discharged,  a  new  guror  may  be  sworn,  and 


the  trial  begin  anew,  where  a  juror  is  dis- 
charged because  of  illness,  during  the  im- 
paneling of  the  jury,  defendant,  having  em- 
ployed some  of  his  peremptory  challenges,  is 
entitled  to  all  the  peremptory  ehallenges  that 
he  bad  in  the  first  instance. — ^People  ▼.  Zeig- 
ler,  185  CaL  462,  67  Pae.  754. 

[k1  Where  two  actions  were  by  stipulation 
tried  by  one  jury,  plaintiffs  were  entitled  to 
only  four  peremptory  challenges. — Hodges  v. 
Southern  Pac.  Co.   (Cal.  App.),  86  Pac.  620. 

[1]  Where  a  juror  was  discharged  for  Ill- 
ness while  the  jury  was  being  impaneled,  the 
denial  of  a  motion  that  each  side  be  allowed 
the  number  of  peremptory  challenges  remain- 
ing after  deducting  from  the  original  number 
the  number  already  used,  as  premature,  .held 
^^ar^People  t.  Weber  (Cat  Sup.},  86  Pae. 

Fob  AuTHOBmn  fbok  O-mnt  States: 

See  31  Cent  Dig.,  eoli.  789,  800,  IS  «07- 
618. 

§  114.   Tlma. 

[a]  A  prisoner  in  a  eriminal  proseention, 
wno  has  not  exhausted  his  peremptory  chal- 
lenges, has  the  right  to  challenge  peremptorily 
one  elf  the  jurors,  after  the  twelve  jurors  are 
accepted,  but  before  they  are  swom.^ — ^People 
V.  EoUe,  4  CaL  198. 

[b]  Ob  a  trial  for  murder  eleven  jurors 
were  examined,  passed  upon  by  both  the  state 
and  the  defense,  and  sworn.  These  jurors 
were  sworn  to  try  the  case,  without  objection 
of  counsel  for  defendant.  The  twelfth  juror 
was  accepted  by  both  parties.  The  counsel 
for  .defendant,  before  the  last  juror  was 
sworn,  offered  to  Interpose  a  peremptory  chal- 
lenge to  one  of  the  eleren  sworn,  without 
naming  him,  or  stating  any  fact  that  had 
come  to  their  knowledge  since  he  was  sworn. 
Held,  that  the  offer  to  challenge  was  properly 
refused,  as  no  good  cause  was  shown. — People 
T.  Bodrignez,  10  CaL  50. 

[o]  Allowance  of  a  peremptory  challenge, 
in  eriminal  cases,  after  the  juror  has  been 
accepted  and  sworn,  is  not  matter  of  right, 
but  may  be  permitted  for  good  cause. — ^People 
T.  Beynolds,  16  CaL  128. 

[d]  Whether  jurors  in  eriminal  eases  are 
sworn  as  they  are  accepted  or  after  the  jury 
is  complete,  peremptory  challenges  must  be 
exercised  before  the  oath  is  administered. — 
People  T.  Beynolds,  16  CaL  12S. 

[e]  The  court  has  no  power  to  adopt  a  rule 
compelling  a  d^endant  in  a  eriminal  action 
to  interpose  his  peremptory  challenges  to 
jurors  at  any  particular  time,  for  such  rule 
would  be  clearly  in  conflict  with  the  three 
hundred  and  forty-flrst  section  of  the  Crim- 
inal Practice  Act. — People  t.  Jenks,  24  CaL 

[f]  Juror  in  a  eriminal  action  may  bo 
peremptorily  ehallenged,  even  after  he  is 
sworn,  until  the  jury  is  completed.— -People 
V.  Jenks,  24  CaL  11. 
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Is]  A  defendant,  on  trial  in  a  criminal  ac- 
tion, may  interpose  a  peremptory  challenge 
to  a  juror,  at  any  time  after  the  appearance 
of  the  juror  in  tbe  box  and  before  he  ie 
sworn  to  try  the  ease,  until  the  whole  number 
of  peremptory  challenges  is  exhausted — ^Peo- 
ple V.  Jenka,  24  CaL  11:  People  t.  Ah  You,  47 
Cal.  121. 

[h]  If  a  party  omit  to  challenge  a  juror 

rsremptorily  until  after  he  has  been  sworn, 
e  may  be  permitted  to  do  so,  for  good  cause 
shown  at  any  time  before  the  jury  is  com- 
pleted, but  not  thereafter. — People  v.  Seog- 
gins,  37  Cal.  676. 

[i]  Under  the  various  provisions  of  the 
Practice  Acts  prescribing  the  method  of  form- 
ing juries,  defendant  may  examine  the  whole 
twelve  before  exercising  his  right  of  per- 
emptory challenge  to  any. — People  v.  Scog- 
gins,  37  Cal.  676. 

[j]  A  party  is  not  bound  in  a  civil  action 
to  exercise  his  right  of  peremptory  challenge 
to  jurors  until  there  are  in  the  jury-box 
twelve  persons  whom  the  court  has  adjudged 
competent. — Taylor  v.  Western  Pac.  B.  Co., 

45  Cal.  323. 

[k]  A  neremptory  challenge  cannot  be  al- 
lowed after  the  juror  ie  aworn  to  try  tbe  issue, 
except  for  cause  shown. — People  v.  Buasell, 

46  Cal.  121. 

[1]  Prosecution  may  challenge  peremptorily 
before  juror  is  sworn,  though  previously 
passed.— People  v.  HcCarty,  48  Cal.  S57. 

[m]  Juror  may  be  peremptorily  challenged 
after  he  has  been  sworn. — People  v.  Bem- 
merly,  87  Cal.  120,  25  Pac.  266. 

[n]  Penal  Code,  section  1088,  provides  that, 
after  the  challenges  of  both  sides  are  dis- 
allowed, "either  party,  first  the  people,  and 
then  defendant,  may  take  peremptory  chal- 
lenges, unless  the  narties'  peremptory  chal- 
lenges are  exhausted."  Held,  that  the  prose- 
cution may  exercise  the  right  of  peremptory 
challenge  after  once  passing  the  jury,  and  the 
right  has  been  exercised  by  defendant. — 'Peo- 
ple V.  Bolan,  96  Cal.  315,  31  Pac.  107. 

[o]  Juror  may  for  cause  be  excused  by  court 
after  having  been  once  accepted,  and  court 
may  for  cause  permit  peremptory  challenge 
to  be  taken  after  juror  is  sworn,  and  before 
jury  is  completed,  and  failure  of  counsel  for 
defendant  to  show  cause  or  to  request  privi- 
lege of  further  questioning  or  challenging  ju- 
rors already  accepted,  is  a  waiver  on  behalf 
of  the  defendant  of  his  right  so  to  do. — People 
V.  Ward,  105  CaL  335,  38  Pac.  945. 

Fob  Authositibs  tboic  Otheb  States: 

See  31  Cent.  Dig.,  cols.  801-807,  %  619. 


§  lis.   HaUng  and  Soffldency. 

[a]  In  criminal  cases  twelve  jurors  must  be 
called,  and  the  defendant  may  examine  the 
whole  twelve,  and  must  then  exercise  his 


right  of  peremptory  challenge  on  those  not 
excused  for  cause,  and  those  not  challenged 
must  be  sworn  to  try  the  issue.  Enough 
jurors  must  then  be  called  to  fill  up  the  num- 
ber to  twelve,  and  the  same  process  must  be 
repeated  as  to  the  new  jurors  called,  until  tbe 
jury  is  complete. — ^People  Bussell,  46  CaL 
121. 

Fob  AuTHORinss  fbou  Otheb  States; 

See  31  Cent.  IKg.,  eols.  807-811,  |B  624- 

630. 

§  116.  Exceptions. 

[a]  Penal  Code  provides  for  no  exception  to 
action  of  court  in  disallowing  general  chal- 
lenge for  cause  to  in<lividoal  juror. — People  v. 
Pong  Ah  Sing,  70  Cal.  11, 11  Pac.  323. 

[b]  Where  no  exception  is  taken  to  admis- 
sion of  testimonv  on  trial  of  challenge  for  ac- 
tual bias,  decision  disallowing  it  cannot  be 
reviewed.— People  t.  Boling,  83  Cal.  381,  23 
Pac.  421. 

[c]  No  exception  can  be  taken  to  decision 
disallowing  challenge  for  actual  bias. — People 
T.  Boling,  83  CaL  381,  23  Pac  421. 

[d]  No  exception  can  be  taken  to  disallow- 
ance of  challenge  for  actual  bias. — People  ▼. 
Bemmerly,  87  Cal.  120,  25  Pac.  266. 

[e]  The  ruling  of  the  court  allowing  a  chal- 
lenge for  implied'  bias  of  a  juror  is  not  the 
subject  of  exception. — ^People  v.  Amaya,  134 
CbL  531,  66  Pac.  794. 

VOA  AUTHOEITIES  FEOM  OtHEB  STATBS: 
See  31  Cent.  Dig.,  eoL  682,  §  500. 
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JUSTIOES  OF  THE  PEACE. 

iBclnd*  latwtnr  Jvdidal  oflmrt  avtboilMd  to  Ml 
»■  floaawTCtwci  of  tko  paM«  wltb  rabonUBsts  J«- 
dldal  pow«n  wtOOR  HmttoA  dlsbrleti;  appolntiuKt, 
qiMUilMtlon,  Unnn,  and  remonl  of  aocb  oflcon, 
and  ex  officio  tnd  do  fKto  JusUcoi  of  tiM  pemco; 
tlMfr  JvriBdlction  uid  powort,  precoedlngt  boforo 
tbem  in  gaunl,  and  roTiow  tlieiaot;  ttaolz  riglits, 
dnttei,  and  UablUtUi;  and  llabiUtloa  on  tbolz  official 
bOBdf. 

I.  APPOINTMENT,  QUALIPICATION 
AND  TEN0BE,  $$  1-13. 

n.  EIGHTS,  DUTIES  AND  LIABILITIES, 

§§  14-20. 

m.  CIVIL  JURISDICTION  AND  AUTHOB- 
ITY,  §§  21-48. 

IV.  PBOCEDUBE  IN  CIVIL  CASES,  $$  4»- 
100. 

V.  REVIEW,  §§  101-141. 

A.  Appeal  and  Error,  §§  101-137. 

B.  Certiorari,  §§  138-141. 

Power  to  take  aBtawirtadgMMrta.    Bm  AeknowUdf* 

meat,  |  S3. 

Appo&ranco  u  eonforrlng  Jnrladletion  In  caaa  im- 
properly trauferred  from  JaitlM  oourt.  Bm  Ap- 
pmranM,  I  89. 

Oentompt  of  aatboritr  of,  knd  powaz  to  pnnlili 

tbeiefor.    Sm  Contompt,  |  41. 
Power  to  pnnUli  foi  contempt.    See  Contempt,  f  71. 
UabUl^  of  county  for  (eee  of.    See  Coontloi,  S 

ISO. 

Jtirtadlctlon  of  eaperlor  conrt  over  casea  transferred 
from  Jnitloe's  court.    See  Oonrta,  I  181. 

Jnriadlcttoa  eoncnireat  wttk  Utat  of  Jutloai  of  Ika 
poaoe.   8m  Oonrta,  |  185. 

Orlminal  Jniiidietton  of  eotuti  of  Jultieei  9t  tho 
peaM.   See  Orialnil  Lav,  S  84. 

Jndlfilal  noUea  of.   Bm  BvUobm,  I  84. 

I.       APPOINTMENT,  QUAIJFIOATION 
AND  TENXTBE. 

NATURE  OP  OFFICE.  S  1. 

OFFICE  OF  UAOISTRATE,  S  8. 

HATOB'S  COURT  AS  JUSTICE  COURT.  |  8. 

CREATION  AND  ABOLITION  OF  OFFICE,  |  4. 

STATUTORY  PROVISIONS,  |  5. 

APPOINTMENT,  {  6. 

ELECTION,  t  7. 

APPROVAL   OF   OFFICIAL   BOND,    |  714. 
DE  FACTO  JUSTICE,  S  8.' 
EX  OFFICIO  JUSTICE,  {  9. 
TERM  OF-  OFFICE,  i  10. 
FILLING  VACANCIES,  |  11. 

BIGHT  TO  HOLD  OVER  UNTIL  QUALIPICATIOK 

OP  SUCCESSOR,  I  12. 
BEUOVAL  FOB  MISCONDUCT,  (  18. 

§  1.  Nature  of  Office. 

[a]  Jasticea  of  the  peace  are  jndieial  offieem 
within  aectioD  10,  article  22.— People  t.  Ban- 
some,  58  Cal.  558;  Bishop  v.  Oakland,  68  CaL 
572;  Jenks  v.  Oakland,  58  Cal.  576. 

[b]  Jastices  of  the  peace  are  judicial  officers 
within  section  10,  article  22,  of  ConstitutioD, 
and  mast  be  elected  in  even-Qumbered  years. 
People  T.  Bansom,  58  CaL  558,  672,  676. 


[c]  Jastices  are_part  of  constitutional  judi- 
ciary of  state.— lUtohell,  In  re,  120  Cal.  SM, 
52  Pac  799. 

Fes  Authobiths  nov  Othcr  States: 
See  31  Cent  Dig.,  eole.  835,  836,  |  L 

%  2.  Office  of  llftglitrato. 

[a]  Uagietrates,  u  defined  and  snumerated 

in  tne  Penal  Code,  including  police  judf^es  in 
towns  and  cities,  derive  their  powers  and  jur- 
isdiction from  the  constitution  operating  with 
the  acts  of  the  legislature  upon  the  subject; 
and  judges,  when  sitting  as  magistrates,  have 
the  jurisdiction  and  powers  conferred  by  law 
njMtt  magistrates,  and  not  those  which  per- 
tain to  tbeir  respective  judicial  offices. — ^Peo- 
ple V.  Crespi,  115  Cal.  SO,  46  Pac.  863. 

[b]  Office  of  magistrate  is  purely  statutory 
and  powers  and  duties  of  the  functionary  are 
solelv  tVgse  given  by  statute. — People  v. 
ixtnen,  118  Cal.  7^  SO  Fae.  20. 

[c]  Judge  of  supreme  or  superior  court  act- 
ing as  committing  magistrate  has  no  greater 
authority  than  justice  of  the  peace  or  police 
judge.— People  t.  Cohen,  118  CaL  78,  50  Pao. 

eo. 

§  3.  Mayor's  Court  as  Justice  Ooort. 

[a]  Maypr's  court  or  city  court  is  regarded 
as  a  justice 's  court. — Quenero,  In  re,  69  Pac. 
100,  10  Pac.  261. 

§  4.  Oreattm  and  AlMlltion  of  Office. 

[a]  City  jnstiee  courts  are  inferior  courts 
which  may  be  created  by  act  of  legislature. — 
Armstrong,  Ex  parte,  84  CaL  656,  24  Pac. 
598. 

[b]  The  office  of  justice  of  the  peace  is  a 
creation  of  the  constitution,  and  cannot  be 

created  by  any  city  charter,  and  such  officer 
is  elected  at  a  general  state  election,  and 
qualifies  under  the  general  law  of  the  state. — 
People  ex  rel.  Wood  t.  Sands,  102  Gal.  12, 
36  Pac.  404. 

[c]  A  freeholders'  charter  of  a  city  adopted 
under  Constitution,  article  11,  section  8,  pro- 
viding that  such  charter,  when  approved,  shall 
become  the  organic  law  thereof,  and  supersede 
any  existing  charter,  operates  to  abolish  jus- 
tices' courts  in  such  city  created  by  a  former 
charter  enacted  by  the  legislature;  and,  since 
inferior  courts  cannot  be  created  under  the 
constitution  by  a  freeholders '  charter  adopted 
by  mere  resolution  of  the  legislature,  such 
courts  continuing  after  the  adoption  of  such 
a  charter  by  a  city  are  without  jurisdiction. — 
Miner  v.  Justice 's  Court  of  Town  of  Berkeley, 
121  Cal.  264,  53  Pae.  795. 

[d]  Act  of  March  27,  1895,  created  a  court 
for  the  town  of  Berkeley,  to  be  luiown  as 
"the  justice's  court  of  the  town  of  Ber- 
keley,'' consisting  of  two  justices  of  the 
peace,  and  provided  that  the  judicial  power 
of  the  town  should  vest  in  such  court  and 
such  other  courts  as  may  be  provided  by  law. 
Held,  that  tliis  act  was  speciid  and  local  legis- 
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lation,  within  the  prohibition  of  the  constitu- 
tion, and  therefor  Toid. — Miner  v.  Justice's 
Court  of  Town  of  Berkeley,  121  Cal.  264,  53 
Pac  796.  "  ^ 

[e]  Under  Statutes  of  1893,  page  846,  sec- 
tion 25,  subdivisions  2,  21,  authorizing  super- 
visors to  create  townships  and  to  fill  vacancies 
in  township  offices  for  unexpired  terms,  and 
section  58^  providing  for  justices  of  the  peace 
in  townshi[«,  and  that  superyiaors  shall  divide 
the  counties  into  townships  for  the  purpose  of 
electing  justices  of  the  peace,  and  Code  of 
Civil  Procedure,  section  111,  requiring  super- 
visors to  fill  vacancies  in  the  office  of  justice 
of  the  peace,  the  creation  of  a  township  cre- 
ates the  office  of  justice  of  the  peace,  which 
is  then  vacant,  and  must  be  filled  bv  the  sa- 
pervisors.— People  v.  Chavas.  122  CtL  134-  54 
F&c.  598. 

[f]  Code  of  Civil  Proeednre,  aeetion  103,  as 
amended  by  Statute  of  1899,  page  88,  provides 
tbat  in  every  city  or  town  of  the  fourth  class 
there  shall  be  one  justice  of  the  peace.  Stat" 
ute  of  1883,  page  24,  as  amended  by  Statute 
of  1899,  page  141,  provides  that  all  municipal 
corporations  having  a  population  of  ten  thou- 
sand and  not  exceeding  fifteen  thousand  con- 
stitute the  fourth  class,  and  that  there  may 
be  a  special  enumeration  to  determine  the 
population  of  a  city,  which  when  made  shall 
be  deemed  the  number  of  inhabitants  of  such 
city  for  the  purpose  of  legislation  affecting 
municipalities.  Statutes  of  1895,  page  409,  in 
the  preamble  to  a  resolution  ratifying  the 
freeholders'  charter  of  a  town,  recited  that 
such  town  had  a  population  of  more  than  ten 
thousand.  Held  that  the  office  of  justice  of 
the  peace  for  such  town  had  a  legal  ei^atenee, 
and  could  be  legally  filled. — ^Fedderwiti|  Ex 
parte,  130  Cal.  xviii,  62  Pac  935. 

[g]  Code  of  Civil  Procedure,  section  107, 
provides  that,  in  ease  townships  of  any 
county  are  changed  or  altered,  the  board  of 
supervisors  shall  make  provision  as  to  what 
justices  shall  be  successors  of  the  justices  of 
townships  so  changed  or  altered.  An  ordi- 
nance of  the  board  of  supervisors  abolished 
two  townships  (Nos.  1  and  4),  and  created  a 
new  one  (No.  4),  including  the  territory  form- 
erly embraced  in  both  of  the  others.  Held 
that,  as  a-  provision  that  the  justice  of  the  new 
township  should  be  the  successor  of  the  two 
justices  of  the  former  townships  was  the  only 
one  which  could  have  been  properly  made,  the 
failure  of  the  board  to  make  any  provision  on 
the  subject  did  not  render  the  ordinance  in- 
valid.—Pronlx  V.  Graves,  143  CaL  243,  76  Pao. 
1025. 

[h]  Constitution,  article  6,  section  1,  declares 
that  the  judicial  power  of  the  state  shall  be 
vested  in  the  Senate,  the  supreme  court,  su- 
perior courts,  and  justices  of  the  peace,  and 
such  inferior  courts  as  the  legislature  may  es- 
tablish; and  section  11  declares  that  the  leg- 
islature shall  determine  the  number  of  tbe 
justices  of  the  peace  to  be  elected  In  town- 
ships. Held,  that  an  ordinance  adopted  a 
board  of  supervisors  pursuant  to  legislative 
authority  abolishing  townships  and  creating 
another  from  the  territory  formerly  included  in 
such  townalupa  was  not  invalid  on  the  ground 


that  it  attempted  to  abolish  justiees'  eowtijM 
Proolx  T.  GraTea,  148  CaL  248,  76  Pae.  1025. 

Fca  AuTHOBons  noic  Oteeb  lyuTis: 
See  81  Cent.  Dig.,  eok.  836-841,  S|  2-1 

§  5,  Statutory  ProvlslonB. 

[a]  Adoption  of  constitution  and  general 
laws  under  it  did  not  repeal  provisions  of  ex- 
isting sj^ial  charters  respecting  number  of 
justices  in  cities  of  less  than  ten  thousand  ii- 
habitants. — Armstrong,  Ex  parte,  84  Cat  656, 
24  Pac.  598. 

[b^  Law  of  1901  that  there  shall  be  bnt  one 
ustiee  in  townships  of  less  than  six  thonsaad 
nhabitants  la  eonstitational.— Saneher  v. 
Fordyce,  141  Gal.  488,  76  Pae.  M. 


S  A.  AppolntiiMiit. 

[a]  The  mayor  of  the  city  of  Los  Angeles 
cannot,  by  a  general  deputation,  substitute  a 
justice  of  the  peace  to  act  in  his  place  u 
judge  of  the  city  court.  He  can  depute  a  jus- 
tice of  the  peace  for  that  purpose  only  in  case 
of  his  absence  from  the  city  or  inability  to 
act. — County  of  Los  Angeles  v.  City  of  Los 
Angeles,  65  Cal.  476,  4  Pac  453,  456. 

[b]  Board  of  supervisors  has  power  to  ap- 
point a  justice  of  the  peace  for  a  new  town- 
ship created  by  tbera  under  the  County  Got- 
emment  Act,  to  fill  a  vacancy  in  the  aewlj 
created  office,  which  became  vacant  on  the  is- 
Btant  of  its  creation  as  an  existing  office  with- 
out an  incumbent. — ^People  t.  Chaves,  128 
Cal.  134,  54  Pac.  596. 

Fw  AuTHOBims  noH  Othd  Stars: 

See  81  Cent.  Dig.,  eols.  841-S45,  (fi  5,  6. 


§  7.  ElecUoB, 

l^a]  Justices  of  the  peace  are  judicial  officeta, 
within  the  meaning  of  Constitution,  article  SS, 
section  10,  and  must  be  elected  at  the  general 
election. — McGrew  City  of  San  Jose,  55 
CaL  611. 

[b]  The  act  of  18S0,  amending  Code  of  Civil 
Procedure,  sections  84,  103,  110,  providing  for 
the  election  of  justiees  of  the  peace  at  the 
general  election  in  1880,  is  constitutionaL— 
People  V.  Ransom,  S8  CaL  558;  Bishop  t.  Ci^ 
of  Oakland,  68  Oal.  572. 

[c]  Justices  of  the  peace  are  judicial  officers, 
within  Constitution,  article  22,  section  10, 
relating  to  elections,  and  are  officers  whoM 
election  the  constitution  requires  to  be  held 
in  1879,  and  afterward  in  even-numoered 
years.— People  v.  Bansom,  58  CaL  558;  Biahsp 
V.  City  of  Oakland,  58  CaL  672. 

[d]  Though  a  police  judge  is  a  judicial  ofl- 
cer,  he  is  also  a  municipal  officer,  and  as  snck 
he  is  not  within  the  provisions  of  Constitu- 
tion, article  22,  section  10,  that  "judicial  oB- 
cers  ....  shall  be  elected  at  the  time  and  is 
the  manner  that  state  officers  are  elected."— 
People  T.  Heniy,  62  CaL  667. 
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[e]  It  win  be  presnnted  from  the  iasnance  of 
a  certificate  of  election  aa  justice  of  the  peace 
that  the  holder  complied  with  all  the  steps  re- 
quired hj  law  for  ita  iasaaDee,  and  is  entitled 
to  hold  the  ofllee  and  diMharge  ita  dntiei.— 
Peoj^e  T.  De  Carlo,  184  CaL  408,  S7  Fm.  888. 

I  TVi.  Approval  of  Oflelal  Bond. 

[a]  To  nutain  the  approval  of  a  jattlee'a 
bond  by  a  judge  of  the  si^perior  conrt,  held  it 
is  proper  to  presume  that  when  presented  to 
him  it  was  accompanied  with  an  affidaTit  au- 
thorizing the  approval. — Oniberaou  t.  Azm> 
brito         App.),  87  Pae.  826. 

S  8.  Se  Facto  Jufeleew 

fa]  Where  the  offioe  of  Justice  of  the 

peace  in  a  eitj  has  a  legal  exutenee,  the  title 
of  the  incumbent  eannot  be  attacked  is 
habeas  corpus  proceedings  by  a  party  con- 
victed before  eoch  justice  of  violation  of  a 
municipal  ordinance. — ^Fedderwit2,  Ex  parte, 
130  OaL  xviii,  68  Pae.  935. 

PoB  AuTHOBims  FBOu  Othxb  Statbs: 
See  81  Cent.  Dig.,  cols.  847-849,  {  9. 

I  9.   Ex  Officio  Justice. 

[a]  Nothing  in  our  state  constitutioB  prehtb- 
its  ute  legislature  from  declaring  the  mayor  of 
the  ei^  to  be,  ex  officio;  a  justice  of  the 
peace,  and  under  such  a  law  the  same  person 
may  eonstitntionally  exercise  the  fonctions 
both  of  mayor  and  juatice. — Uridias  t.  Mor- 
rill, 28  Cal.  478. 

Fc»  AiTTHOBiTiBS  ntoic  Otber  Statbs: 
See  81  Cent  Dig.,  cols.  649-851,  }  10. 


S  10.  Term  ef  Office. 

ia]  The  act  of  1880,  fixing  the  terms  of 
lee  of  justices  of  the  peace  at  two  year^ 
is  eonstitutioual. — ^Bail^  v.  San  Joaquin 
County  Supervisors,  66  Cal.  10,  4  Pae.  768. 

[b]  Act  of  April  1,  1880,  amending  the  Code 
of  Civil  Procedure,  and  providing  for  the 
terms  of  office  of  justices  of  the  peace,  ap- 
plies to  those  elected  before,  as  wtAl  as  after, 
the  general  election  of  1879. — Shearer  v.  City 
of  Oakland,  67  CaL  633,  8  Pae.  384. 

[c]  The  city  and  county  of  San  Francisco 
being  under  a  municipal  government,  there 
ia  BO  authority  for  its  division  into  townships; 
hence  the  provisions  in  the  county  »>vernment 
act  of  1893,  fixing  the  term  of  office  of  jus- 
tices of  the  peace  for  the  townships  into 
which  the  several  counties  are  divided  at 
four  years,  do  not  apply  to  the  justices  of  the 
peace  elected  for  the  city  and  county  of  San 
Francisco.— Kahn  v.  Sutro,  114  CaL  316,  46 
Pac  87. 

[d]  Under  Political  Code,  Section  879,  pro- 
viding that  every  officer  must  continue  to 
discharge  the  duties  of  his  office,  although 
his  term  has  expired,  until  his  succeseor  has 
qvallfled,  the  fact  that  no  justieo  ef  the  peaee 

Cel.  Digeit.  B— <08 


was  elected  at  the  first  general  election  fol- 
lowing the  creation  of  a  township  does  not 
invalidate  a  commitment  subsequently  made 
by  a  justice  originalhr  appointed  tnr  the  super- 
visors.— People  v.  Chaves,  128  Cal.  134,  64 
Pac  696. 

[e]  Act  of  1897.  entitled  ''County  Oovem- 
»ent  Act"  (section  58),  providing  that  city 
justices  of  the  peace  shall  be  elected  at  a 

Kbematojrial  election,  repealed  Code  of  Civil 
oeednre,  section  110,  limiting  the  term  of 
office  of  city  justices  of  the  peaee  to  two 
vears.— People  t.  Cobb,  188  CaL  74,  06  Pae. 


Fn  AmiBoaiTiKs  noic  Othib  Sixtk: 

See  31  Cent.  Dig.,  -eola.  851-859,  M  U- 


S  11*  FilUng  VMMieloB. 

[a]  B.  was  appointed  to  fill  a  vacancy  in 
the  office  of  police  judge  for  the  unexpired 
term.  Held,  that  he  was  entitled  to  hold  the 
office  for  the  same  term  his  predecessor 
would  have  had.no  vacancy  occurred,  and  not 
merely  until  his  successor  was  elected  and 
qualified.~People  v.  Eix,  33  Cal.  603. 

[b]  It  must  be  presumed,  the  contrary  not 
appearing  that  the  filling  of  vacancies  in 
city  offices  by  the  mayor,  provided  for  in 
section  203  of  the  charter  of  the  city  of  Oak- 
land, was  not  intended  to  include  the  filling 
of  a  vacancy  in  the  office  of  justice  of  the 
peace  for  the  city. — People  ex  rel.  Wood  v. 
Sands,  102  Cal.  12,  36  Pac.  404. 

[e]  Acts  of  1891,  page  804,  section  25,  au- 
thorizing the  board  of  supervisors  to  fill  by 
appointment  all  vacancies  occurring  in  any 
office  filled  by  its  appointment,  and  elective 
county  and  township  offices,  does  not  repeal 
Code  of  Civil  Procedure,  seetlon  111,  provid- 
ing that  if  any  vacancy  occurs  in  the  office  of 
a  justice  the  board  shall  appoint  an  eligible 
person  to  hold  the  offlee  for  the  remainder  of 
the  term.— People  t.  Sands,  108  Cal.  12,  86 
Pac.  404. 

[d]  Code  of  Civil  Procedure,  section  111, 
providing  that,  if  any  vacancy  occurs  in  the 
office  of  a  justice  of  the  peace,  the  board  of 
supervisors  shall  appoint  an  eligible  person 
for  the  remainder  of  the  term,  applies  to  all 
justices,  whether  in  cities  or  townships;  the 
Oakland  city  charter^  which  provides  that 
the  mayor  may  appoint  suitable  persons  to 
fill  vacancies  in  any  office,  except  as  in  the 
charter  provided,  applying  only  to  vacancies 
in  offices  created  by  the  charter  itself. — ^People 
T.  Sands,  102  CaL  12,  36  Pac.  404. 

[e]  Statute  of  1893,  page  346,  section  25, 
subdivision  21,  and  Code  of  Civil  Procedure, 
section  111,  authorizing  supervisors  to  fill 
vacancies  in  the  office  of  justice  of  the  peaee 
for  unexpired  temu.  do  not  violate  eonstitU' 
tional  {OovisioBs  making  that  oflUe  elective- 
People  V.  Chaves,  128  Cal.  134,  54  Pae.  698. 

[f]  Code  of  Civil  Procedure,  section  111, 
providing  that,  on  a  vacancy  in  the  office  of 
joatiee  ef  the  peace,  aa  eligible  penoB  ahaU 
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be  appointed  to  hold  the  efSce  for  the  re- 
mainder  of  the  term,  was  not  repealed  by 
County  GoTemmest  Act  of  1897,  section  23, 
aabdivision  19,  declaring  that,  in  case  of  a 
▼aeaney  in  any  elective  county  office,  the 
appointee  shall  hold     office  for  the  nnex> 

fired  term,  or  nntil  the  next  general  election, 
eopla  T.  Cobb,  133  CaL  74,  66  Pae.  S25. 

[g]  Under  a  charter  providing  that  the 
mayor  shall  appoint  sattable  peraons  to  fill 
▼acanciei  in  office,  he  is  empowered  to  fill  Ta* 
cancies  in  the  offices  of  city  justices  of  the 
peace. — People  v.  Sands,  35  Pac.  330. 

[h]  City  justice  of  the  peace  are  not  town- 
ship or  county  officers,  and  the  board  of  super- 
visors has  no  authority  to  fill  vacancies  there- 
in^People  r.  Bands,  36  Pae.  330. 

S  12.  Sight  to  Hold  Over  Until  QuOiflca* 
tltm  of  SnccesBor. 

[a]  Justice  is  legally  entitled  to  hold  office 
nntU  his  successor  has  qualified. — French  v. 
Santa  Clara,  69  CaL  S20,  11  Pac.  30. 

S  13.  Bemoral  for  MtoeoBdnct. 

[a]  To  remove  justice  for  miseondnet,  act 
charged  must  have  been  done  with  eornipt, 
partial,  malicious  or  other  improper  motives 
and  with  knowledge  that  it  was  wrong.— 
People  V.  Ward,  85  Cal.  591,  24  Pac.  785. 

Fw  AuTHoaims  nov  Otbxb  States: 
See  31  Cent  Dig.,  eols.  359-863,  |  16. 

n.    BIGHTS,  DUTIES  ASD  LIABILITIES. 

DUTT  OF  CITT  TO  PBOTIDK  SUITABLE  QUAR- 
TERS. I  14. 

COMPENSATION  AND  FKES.  |  15. 

  INCREASE  DURING  TERM,  |  IC. 

  ACTIONS  TO  RECOVER.  |  17. 

JUDICIAL  PUNCnOSS  AND  DUTIES.  |  18. 

CIVIL  LIABILITT  FOR  OPPIOAL  ACTS,  |  19. 

CKIlflKAL  RESP0NSIBILIT7  ASJ>  PROSEGU- 
TIOH,  I  20. 

(  14.  Doty  of  Oltr  to  Pmldo  Snlteblo 
Qoarters. 

[a]  It  is  a  duty  of  a  city  to  provide  a  city 
justice  of  the  peace  with  a  suitable  office. — 
Bishop  V.  Oakland,  58  Cal.  672. 

Q  18,  Oompensation  and  Feoi. 

[a]  Justice  is  not  bound  first  to  make  ont 
papers,  and  then  rely  on  his  fees  being  after- 
ward paid.— People  v.  Harris,  9  Cal.  571. 

[b]  Under  revenne  act  of  1861,  section  46, 
providing  that  justices  of  the  peace  shall  be 
paid  no  fees  for  trying  actions  before  them 
for  the  collection  of  delinquent  taxes,  * '  unless 
the  same  be  collected  from  the  defendants," 
the  justice  cannot  collect  the  fees  from  the 
state,  where  he  does  not  from  the  defendants, 
en  the  ground  that  he  may  do  so  in  order  to 
balance  his  interest  in  the  case,  because  of 
Us  ifliplied  Interest  in  favov  of  the  defend- 


ants under  the  net. — ^Sfiner  t.  Solano  Oonntv, 
26  Cal.  lis. 

^c]  Bevenne  aet  of  1861,  section  46,  pro- 
viding that  justices  of  the  peace  shall  be  paid 
no  fees  for  trying  actions  before  them  for  the 
collection  of  delinquent  taxes,  "nnless  the 
same  be  collected  from  the  defendants,"  is 
not  unconstitutional. — ^Miner  v.  Solano  County, 
26  Cal.  115. 

[d]  Where  no  trial  of  an  action  is  had,  or 
entered  upon,  a  justice  of  the  peace  in  Saa 
Francisco  can  charge  only  two  dollars  for  all 
services  rendered,  including  the  entry  of  a 
judgment  of  discontinuanee. — Anderson  v. 
Pennie,  32  Cal.  265. 

[e]  Where  the  plaintiff,  after  summons  had 
been  served  os  the  return  day  without  other 
proceedings,  directed  a  justice  of  the  peace 
to  enter  judgment  on  discontinuance,  it  was 
held  that  no  such  trial  was  begun  or  entered 
upon  as,  under  aet  of  February  6,  1865,  regu- 
lating the  fees  of  justieos  of  the  peace  ia 
San  Francisco,  would  entitle  him  to  a  fee  for 
*'a  trial  and  proceedings  subsequent  there- 
to. '  '—Anderson  v.  Peauie,  32  CaL  265. 

[f]  It  is  the  intention  of  section  103  of  the 
Code  of  Civil  Procedure,  though  not  expressly 
so  stated,  that  the  salaries  of  city  justices  of 
the  peace  shall  be  paid  by  the  city  for  which 
they  are  elected,  and  also,  that  they  shall  be 
paid  monthly. — Jenks  v.  Council  ox  the  City 
of  Oakland,  68  CaL  576. 

[g]  Penal  Code,  section  770,  provides  that 
from  a  judgment  of  removal  from  office  "aa 
appeal  may  be  taken  to  the  supreme  court 
in  the  same  manner  as  from  a  judgment  in  a 
civil  action;  but,  until  such  judgment  is  re- 
versed, defendant  is  suspended  from  his  office. 
Pending  the  appeal,  the  office  must  be  filled  as 
in  case  of  a  vacancy."  Held  that,  where  i 
judgment  removing  a  justice  of  the  peace 
from  office  for  willful  misconduct  therein  ia 
reversed  en  appeal,  the  justice  is  entitled  to 
his  salary  during  the  period  of  remoral. 
thoogh  another  has  filled  the  vacancy  and 
been  compensated  therefor. — Ward  v.  Mar 
shall,  96  CaL  166,  31  Am.  St.  Bep.  198,  30 
1113. 

[h]  A  justice  of  the  peace  having  presented 
bis  claim  against  the  county  for  fees  as  p«t 
the  statute,  and  had  them  so  allowed  and  paid, 
cannot,  on  the  statute  being  subsequently  de- 
clared unconstitutional,  recover  balance  of 
what  he  would  have  been  entitled  to  but  for 
the  law.— Coolev  v.  Calaveraa  County,  121  CaL 
482,  63  Pae.  10^5. 

[i]  Under  the  act  of  1895,  regulating  the 
fees  of  justices  of  the  peace,  the  paymeat 
required  of  two  dollars,  for  all  services  t* 
be  performed  by  the  justiee  before  trial,  i>- 
eludes  the  issuance  of  a  writ  of  attachment, 
and  the  approval  of  the  bond  therefor,  no^ 
withstanding  the  separate  provisions  for  fees 
for  issuing  process  not  otherwise  provided 
for,  and  for  taking  and  approving  a  bond, 
including  the  justification  of  sureties. — ^Koz- 
minsky  v.  Williams,  126  Cal.  26,  58  Pac  310. 

iil  County  (Government  Aet  of  1897  (SUts. 
97,  page  494),  plaeea  eoantin  havisf  « 
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popnlation  of  between  fourteen  thousand  and 
fourteen  thousand  four  hundred  in  the  thirty- 
first  class,  and  declares  (page  547)  that  jua- 
ticea  of  the  peace  in  the  thirty-first  class  of 
counties  shall  receive  "such  fees  as  are  now, 
or  which  may  be  hereafter  allowed  by  law." 
The  same  act  Axes  the  population  of  Calaveras 
county  at  fourteen  thoaaand  one  hundred  and 
seventy-five.  County  Government  Act  of  1893 
treated  that  county  as  a  county  of  the  thirty- 
eighth  class.  Held,  that  in  determining  the 
fees  of  a  justice  of  the  peace  in  Calaveras 
county,  accruing  since  the  act  of  1897,  the 
county  must  be  treated  as  a  county  of  the 
thirty-first,  and  not  of  the  thirty-eighth,  clasa. 
Burce  v.  Jack,  135  Cal.  535,  67  Pac.  907. 

[k]  County  Government  Bill  (Stats.  1903, 
p.  201,  sec.  192,  subd.  13),  in  fixing  the  com- 
pensation of  justices  of  the  peace  of  townships 
at  a  monthly  salary,  varying  according  to  a 
elassiflcation  of  towashipa  by  population,  in 
place  of  the  prior  fees,  does  not,  in  the  case 
of  a  justice  whose  compensation  is  not  thereby 
increased,  contravene  Constitution,  article  11, 
section  9,  prohibiting  increase  of  an  officer's 
compensation  after  his  election  and  during 
his  term  of  office. — McCauley  t.  Culvert,  144 
Cal.  276,  77  Pac.  923. 

fl]  County  Government  Act  (Stata.  1901,  p. 
712,  c.  233),  section  164,  subdivision  13,  pro- 
viding that  while  justices  of  the  peace  in 
townships  of  six  thousand  population  may  re- 
ceive fees  in  criminal  eases  up  to  one  hundred 
and  forty  dollars  a  month,  those  in  townships 
of  a  less  population  may  not  receive  such  fees 
to  exceed  ninety  dollars  a  month,  contravenes 
Constitution,  article  11,  section  5,  provid- 
ing that  the  compensation  of  officers  shall  be 
regulated  *  *  in  proportion  to  duties. ' ' — ^Tucker 
V.  Barnum,  144  Cal.  286,  77  Pac.  919. 

[m]  Under  County  Government  Act,  section 
196,  aubdivision  13  (Stats.  1901,  p.  775,  o. 
234),  justice  of  the  peace  of  township  having 
at  the  last  decenni^  census  a  population  of 
about  three  thousand  two  hundred  held  en- 
titled to  but  sevens-five  dollars  per  month 
salary,  in  absence  of  evidence  of  increase  in 

EDpulation  since  the  eenaus. — Cothran  t. 
ook,  146  Cal.  468,  80  Pac.  699. 

[nl  County  Government  Act  of  1S97  (State, 
1897.  p.  536,  c.  277),  as  amended  by  Statutes 
of  1901,  page  749,  chapter  234,  fixing  compen- 
sation of  justices  of  the  peace  in  K.  county, 
held  in  violation  of  the  constitutional  pro- 
vision requiring  the  compensation  of  officers 
to  be  fixed  "in  proportion  to  duties." — Mil- 
lard Kern  County,  147  CaL  682,  82  Pac 
329. 

[o]  The  method  provided  by  County  Govern- 
ment Act,  section  184,  subdivision  13,  as 
amended  by  Statutes  of  1901,  page  750,  chap- 
ter 234,  for  ascertaining  the  population  of 
townahipa  of  the  twenty-seventh  clasa  for  pur- 
poses of  salary  of  justices,  being  nnconati- 
tutional,  held,  the  method  provided  by  County 
Government  Act  of  1897  (Stats.  1897,  p.  460, 
&  277)  aeetion  25,  anbdivision  12%,  could  be 
lued.— Chinn  Gunn  (Cal.  App.),  84  Pae. 
874. 

[p]  Countv  Government  Act  (Stata.  1897,  p. 
538,  e.  277),  section  184,  aubdivision  13,  as 


amended  by  Statutes  of  1001,  page  750,  chap- 
ter 234,  held  to  authorize  no  salary  for  jus- 
tices of  the  peace  in  a  township  of  counties 
of  the  twenty-seventh  class  where  the  town- 
ahip  was  created  after  the  eenaus  of  1900,  and 
its  population  cannot  be  determined  thereby. 
Chinn  r.  Gunn  (CaL  Sap.),  84  Pac  669. 

Fob  AuTHOBinss  fboh  Othxx  States: 

See  31  Cent.  Dig.,  cole  871-883,  »  24- 


S  16.  — —  mcreMe  Dnrlns  Tena. 

[a]  Salary  of  justice  cannot  be  increased 
during  his  term  of  office  nor  by  local  or 
apeeial  law. — Milner  v.  Biebenatein,  85  Cat 
506,  24  Pac  935. 

§  17.   Aetioiu  to  Becorer. 

[a]  In  an  action  by  a  justice  of  the  peace 
against  a  board  of  supervisors  for  fees,  a  com- 
tdaint  held  to  state  a  cause  of  action. — Mil- 
lard    Kern  County,  147  Cal.  682,  82  Paiv  329. 

Fob  Atithobitibs  nou  Othkb  Statks: 

See  31  Cent,  Dig.,  ooli.  880-883,  SS  29- 


§  18.  Judicial  Fnnctioiu  and  DatiM. 

[a]  By  the  Mexican  law,  alcaldes  and  jua- 
tices  of  the  peace  in  the  department  of  Cali- 
fornia, as  well  as  some  others,  were  em- 
powered to  perform  the  functions  of  judges 
of  first  instance  in  those  districts  in  which 
there  were  no  judges  of  first  instance. — Mena 
T.  L«  Boy,  1  Cal.  216. 

[b]  Justices  of  the  peace  are  not  regarded 
by  constitution  aa  supernumeraries  to  the 
court  of  sessions;  the^  must,  as  necessary 
officers,  begin  with  and  continue  through  the 
trial.— Peopla     Ah  Cknng,  5  Cal.  103. 

Fob  ADTHcauTiBS  ntOH  Othbb  Statbs: 
See  31  Cant.  Dig.,  ools.  869,  870,  $  82. 

I  19.   OlTU  Liability  for  Official  Acts. 

[a]  Justice  of  the  peace  is  liable  in  damagea 
for  issuing  execution  on  a  void  judgment 
without  jurisdiction. — ^Inos  v.  Winspear,  18 
CaL  397;  Hatch  t.  Galvin,  50  CaL  441. 

Fob  AuTHOEiTiBS  raoM  Othbb  States: 

14  L.  B.  A.  138,  27  L.  B.  A.  92,  notes. 
See,  also,  31  Cent.  Dig.,  cols.  883-895,  SI 
82-40. 

I  20.  Criminal  BeBponsiblllty  and  Prosecu- 
tion. 

[a]  Information  against  justice  under  aee- 
tion 772,  Penal  Code,  held  defective. — Smith 
V.  Ling,  68  Cal.  325,  9  Pae.  171. 

[b]  An  indictment  which  avers  that  a  jus- 
tice of  the  peace  took  jurisdiction  of  a  prose- 
cution for  the  sole  purpose  of  making  the 
acquittal  of  accused  a  bar  of  another  pen^ 


Digitized  by  Google 


3SM 


JUSTICES  OF  THE  PEACE,  m,  §$  21,  22. 


ing  proMention  for  the  same  offenBe,  bat  does 
not  aver  that  he  intendecl  to  acquit  accused,  or 
that  he  acted  from  corrupt  or  partial  motives, 
ia  not  sufficient,  under  Peual  Code,  section 
758,  punishing  "district,  county,  township, 
or  mnnicipal  officers,"  for  willful  or  corrupt 
"misconduct  in  office." — ^People  t.  Ward,  85 
CaL  585,  24  Pae.  785. 

[c]  On  an  indictment  of  a  justice  for  taking 
jurisdiction  of  a  criminal  proceeding  after 
it  has  been  dismissed  before  another  justice 
of  the  same  township  by  order  of  the  prosecu' 
ting  attorney,  and  Drought  before  a  justice 
of  another  township,  it  is  error  to  instniet 
that  the  district  attorney  has  authority  to  dis- 
miss a  eriminal  proseeuuon  before  a  justice  of 
the  peace.— Peopls  t.  Ward,  85  Cal.  685,  S4 
Pac.  785. 

F»  AuTBwmw  VBoif  Othr  States: 

See  81  Cent  Dig.,  cols.  922-929,  IS  M- 
70. 


m.   CIVIL    JUBISDIOTION    AND  AV- 
THOSITT. 

NATDBE  AVD  BXTENT,  i  21. 

STATUTORY  PBOTISIONS  AND  POWER  OF  LXO- 

ISLATURB,  I  23. 
CONSENT  TO  JURISDICTION,  |  aS. 
NATURE  OF  SUBJECT  HATTEB^DAUAOBS  FOR 

NUISANCE,  I  24. 

  LEGALITY  OP  TOLL,  f  25. 

  FUNDS  IN  HANDS  OF  KECEITEB,  |  96. 

ACTIONS    FOR    PENALTIES.    |  27. 
AOTXONS  FOB  LIOENBES  AND  TAXES,  I  S8. 
ACTIONS  ON  CONTRACTS,  |  S9. 
AOriONS  INVOLVIMO  TITLE  TO  LAND,  1  »0. 

  FORCIBLE  ENTRY  AND  DETAINER,  |  81. 

ACTIONS  FOR  INJURIES  TO  LAND,  {  83. 

  TRESPASS,  I  83.- 

RESIDENCE  OF  PARTIES,  {  84. 
AMOUNT  IN  CONTROVERSY,  i  SB. 
  EXCEPTION  OF  FORCIBLE  ENTRY  CASES. 

I  88. 

  DETERMINATION  OF  AMOUNT,  |  87. 

  AMOUNT  PRAYED  FOR,  I  88. 

  INTEREST,  COSTS,  DAMAGES  AND  ATTOR- 
NEYS' FEES,  I  89. 

  AMOUNT  OF  JUDGMENT.  |  40. 

  AMOUNT  OF  SETOFF  OR  COUNTERCLAIM, 

I  41- 

POWER  OYER  PROCEEDINGS  COMMENCED  BE- 
FORE PREDECESSOR,  I  42. 

;rURl8DICTI0H  TO  BE  SHOWlT  BT  RECORD, 
I  48. 

PRESUMPTIONS  AS  TO  JURISDICTION,   |  44. 

MODE  OF  OBJECTING  TO  JURISDICTION,  |  45. 

WAIVER  OP  OBJECTIONS  BY  FAILURE  TO 
PLEAD  IN  ABATEMENT,  {  46. 

DETERMINATION  OF  QUESTION  OF  JURISDIC- 
TION, I  47. 

AOTB  WITH0X7T  JUBISDICnON,  |  48. 

JtelsdlettoB  te  tafei   actaowtodgnuats.  Ae- 

knowlsdgsnBl^  I  8a> 
JtaiMleHea  oonenmnl  vtOt  thst  of  Jnatloes  of 

the  peas*.  See  Oonts,  |  188. 
CMmlnsl  JaUidietlm.   See  CitaalDal  Law,  |  84. 
JMMieUsa  «r  XordUs  SBtrr  sad  dstalnsf  sitts. 

Sss  rsKdhls  BBbr  aM  iWilnsr.  |  B*. 


{  21.  Natnra  and  Extent. 

[a]  Inferior  courts  cannot  go  beyond  power 
eonfened  on  them  by  statute.  They  can  u- 
same  no  power  by  implication. — winter  t, 
Fitzpatriek,  35  269. 

[b]  Justices*  courts  have  peculiar  and  linut- 
ed  jurisdiction,  and  the  powers  eonfened 
upon  them  by  the  statnte  must  be  strictly 
pursued. — Jones  t.  Justices'  Courts  oC  1« 
Angeles  City,  97  CaL  523,  32  Pac  575. 

Fam  AtiTHMmxs  fboh  Otheb  Staxsb: 
See  81  Cent.  Dig.,  eols.  93(^2,  S  71. 

2  22.  Stotatory  Fxorlsioiis  and  Fowv  of 

I<egislatare. 

[a]  Law  vesting  justices  of  the  peace  with 
jurisdiction  of  a  caBe,  where  the  amoant  ii 
controversy  exceeds  two  hundred  dollais,  it 
nnconstitntional  and  void.— Zander  v.  Cm,  5 
CaL  230. 

[b]  Legislature  cannot  confer  any  jarisdir- 
tion  upon  justices  of  the  peace  over  tmt 
where  the  amonnt  in  dispute  exceeds  in  nltu 
the  sum  of  two  hundred  dollars;  the  stitnte 
giving  them  jurisdiction  over  eases  of  dis- 
puted mining  claims  has  been  already  m- 
strued  by  tus  court  by  this  rnle,  to  vbitb 
there  are  no  exceptions. — Small  t.  Gwini,  ( 
Cal.  447. 

[e]  Though  by  the  constitution  the  legisU- 
tare  cannot  confer  jurisdiction  on  jti$li<M 
over  cases  where  the  amount  in  dispute  ex- 
ceeds in  value  the  sum  of  two  hundred  dollar!, 
it  can  confer  jurisdiction  on  them  in  fortiblt 
entry  and  detainer  cases,  because  of  the  qnui 
eriminal  nature  of  those  cases,  whereby  tbfj 
fall  under  the  head  of  special  eases  in  tk 
constitution,  of  which  the  legislature  bu  a 
right  to  dispose  of  the  jurisdiction. — SmtU  i- 
Qwinn,  6  CaL  447. 

fd]  Act  requiring  actions  to  recover  a  pe» 
ty  of  forfeiture  imposed  upon  a  railno^ 
company,  for  charging  a  passenger  an  excflt 
of  fare,  to  be  brought  in  jastices'  courts  i> 
not  uncouatitutionaL — Beed  v.  Omnibus  B.  B. 
Co.,  33  CaL  212. 

[e]  Act  of  1874,  page  50,  giving  alandowsa 
an  action  in  rem  against  trespassing  amiu^ 
"any  overplus  of  the  proceeds  of  sueh  nle. 
after  satisfying  the  judgment  and  CMts,"  I* 
be  paid  by  the  justice  to  the  owner  of  tkt 
property,  upon  demand,  if  demanded  witha 
six  months  from  the  date  of  sale,  and,  "if  »t 
BO  demanded,"  to  "be  paid  into  the  com? 
treasury  for  the  benefit  of  the  county  achaJ 
fund, ' '  is  unconstitutional  in  attempting  b 
give  a  justice  of  the  peace  jurisdietioa  of  > 
proceeding  in  equity  to  enforce  a  lien,  B>b  i 
distribution,  ate.— Young  T.  Wright,  42  Ci. 
407. 

[f]  So  mneh  of  the  act  of  February  4,  IS'* 
(Stats.  1873-74,  p.  50),  as  attempts  to  covle 
upon  justices '  conrts  jnria^tion  in  the  w 
of  trespassing  animals  is  aneonttltntional,  nf 
the  reason  that  it  attempts  to  confer  tmSJ 

Sowers  upon  the  said  wmrtfc  SnthsfliMi  ^ 
weem,  53  CaL  tf. 
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[g]  Section  020,  Code  of  Civil  Procednre, 

E'Mribing  what  eode  previBions  apply  to 
ticei'    eonrtB,  construed.— Wimmer 
:herland,  74  CaL  343,  344,  16  Pae.  849. 

[h]  Bepeala  by  implieation  are  not  fav- 
ored; and  there  is  no  implied  repeal  of  the 
general  law  conferring  jurisdiction  upon  a 
justice  ^s  court  established  in  a  city  by  the 
grant  of  jurisdiction  over  misdemeanors  to  the 
police  court  by  the  charter  ot  the  eity. — 
bolan,  Ex  parte,  128  CaL  460,  60  Pm.  1094. 

Fob  AuTHOBims  noH  Otbxb  Suns: 

Sea  31  Cant  Dig.,  eoli.  932-988,  §{  7%, 


§  23.  Consent  to  Juisdicti<m. 

[a]  Consent  of  parties  cannot  give  Jnrisdle- 
tfon  which  the  court  deniea. — Felllett  t.  Xing- 
ler,  8  CaL  76. 

§  24.  Natnn  of  Sabjoet  llattor-Daiiiagw 

for  Knlsance. 

[al  Action  for  damages  for  nuisance  may 
be  brought  in  justice  court. — WiU  t.  Sinki- 
vitz,  41  Cal.  6S8. 

Fob  AuraoEinis  nOH  Othxb  Statu: 

See  31  Cent  Dig.,  eols.  948-948,  8f  77- 


I  26.   LegaUty  of  TolL 

t   [a]  Justice  court  has  no  jurisdiction  to  de- 
1  termine  legality  of  toll. — Cnlbertson  t.  Kino- 
van,  68  CaL  491,  9  Pae.  455. 

S  26.   Funds  In  Hands  of  BocelTer. 

[a]  Action  by  assignee  to  recover  funds 
in  hands  of  receiver  is  action  at  law  in  as- 
sumpsit, not  a  suit  in  equity,  and  justice 
has  jurisdiction. — Graniss  T.  Superior  Court, 
88  CaL  419,  26  Pac.  351. 

§  27.  Aetloos  for  Penaltlos. 

[a]  Justice  has  jurisdiction  of  action  for 
statutory  penalty  under  three  hundred  dol- 
lars.— Thomas  t.  Justice's  Court,  80  Cal.  41, 
22  Pae.  80. 


§  28.  Aetlons  for  Ueoiues  aad  Tazst. 

[a]  When  the  illegality  of  a  tax  is  set  up 
in  the  answer  to  an  action  to  recover  it, 
brought  before  a  justice  of  the  peace  bis 
jurisdiction  is  ousted. — People  v,  Alier,  24 
Cal.  61. 

[b]  A  justice  of  the  peace  has  jurisdiction 
of  an  action  to  recover  a  sum  of  money  less 
in  amount  that  three  hundred  dollars,  dus  on 
an  assessment  for  street  work  in  a  munic- 
ipality, unless  the  legality  of  the  assess- 
ment, is  questioned,  when  the  superior  court 
acquires  judicial  jurisdiction. — 'Williams  v. 
MecartMiy,  69  CaL  556,  U  Pae.  186. 


[c]  Under  Code  of  Civil  Procedure,  section 
838,  providing  that  In  actions  in  justice's 
court,  if  it  appears  from  defendant's  answer, 
'verifled  by  his  oath,  that  the  determination 
of  the  action  will  necessarily  involve  the 
legality  of  any  tax,  the  justice  must  sus- 
pend all  further  proceedings,  and  certify  the 
pleadings  to  the  clerk  of  the  superior  court, 
the  justice,  in  an  action  to  recover  a  license 
ta^  properly  certified  the  proceedings,  where 
the  answer  alleged  that  there  was  no  law 
anthoriziug  the  ordinance  imposing  the  tax; 
that  such  ordinance  had  been  repealed;  that 
the  county  had  no  power  to  assess  the  tax; 
and  that  the  tax  was  unauthorized  by  law, 
and  contrary  to  the  federal  constitution. — 
Monterey  County  Abbott,  77  CaL  641,  18 
Pae.  118,  20  Pae.  78. 

I  29.  Actlems  on  Contracts. 

{a]  The  personal  liability  of  a  stockholder 
a  corporation,  for  his  proportion  of  the 
indebtedness  of  the  corporation,  is  an  obli- 

SEition  arising  on  contract,  within  Code  of 
ivil  Procedure;,  section  llz,  giving  original 
jurisdiction  to  justices'  courts  in  actions  on 
contract  for  the  recovery  of  money  when 
the  amount  claimed  is  less  than  three  hun- 
dred dollars. — Dennis  v.  Superior  Court  of 
Los  Angeles  County,  91  Cal.  548,  27  Pac. 
1031. 

[b]  The  justice's  court  has  jurisdiction  of 
an  action  upon  money  demanded  in  less  than 
three  hundred  dollars  for  improving  a  street 
under  a  personal  contract,  where  there  is 
nothing  in  the  pleadings  to  show  that  the 
action  involved  the  title  or  possession  of  real 
estate,  and  the  superior  court  has  appellate, 
and  not  origimd,  jurisdiction  of  such  action. 
An  .appeal  from  the  judgment  of  the  su- 
perior court  therein  to  the  supreme  court 
will  be  dismissed  for  want  of  jurisdiction. — 
Baiscb  V.  Sausalito  Land  etc  Co.,  131  CaL 
215,  63  Pae.  846. 

For  Authorities  nou  Othbb  States; 

See  31  Cent  Dig.,  eols.  972-980,  {}  98- 
115. 

I  30.  ActlMiB  InT^Tlng  Title  to  lisad. 

[a]  Under  that  clause  of  the  constitution 
which  confers  jurisdiction  on  justices  of  the 
peace  in  certain  cases  involving  the  "title 
or  possession  of  real  property,''  it  is  not 
enough  to  give  jurisdiction  that  the  posses- 
sion is  a  fact  in  controversy  or  incidentally 
in  question,  but  the  right  of  possession  must 
be  involved  in  the  action. — Pollock  t.  Cnm- 
minga,  38  CaL  683. 

[b]  The  title  or  possession  of  real  estate 
is  not  put  in  issue,  in  an  action  to  recover 
rent  alleged  to  be  due  on  a  written  lease, 
by  an  answer  denying  the  plaintiff's  title 
uid  right  of  possession,  and  alleging  the  titie 
and  right  of  possession  to  be  in  some  one 
else,  under  whom  defendant  entered  and  held 
possession.— ^hiradelli  Greene^  56  Cal. 
629. 

[e]  Tfaoogh  a  justice  of  the  peace  has  no 
junsdictioa  OTor  •  suit  involving  m  question 
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of  title  to  land,  he  has  jurisdiction  of  a  suit 
to  recover  a  deposit  made  hj  a  vendor  un- 
der a  contract  to  purchase,  if  the  title  was 
good,  the  question  of  title  being  incidental 
to  the  right  to  recover  back  the  deposit. — 
Behroeder  t.  Wittram,  M  Oal.  636,  6  Pae. 
737. 

[d]  Cases  in  which  title  to  land  is  involved 
so  as  to  oust  justice's  jurisdiction  reviewed. 
Copertini  Oppermann,  70  CaL  184,  18  Fae. 
256. 

[e]  A  complaint  in  the  jnstleo's  oonrt  to 
recover  the  sum  of  one  hundred  dollars  paid 
upon  a  contract  to  locate  the  plaintiff  on 
certain  government  land,  not  to  exceed  one 
hundred  and  sixtj  acres,  allowed  hy  the 
homestead  law,  for  failure  of  the  defendant 
to  fulfill  the  contract,  does  not  neeessarily 
involve  the  title  or  possession  of  real  prop- 
erty, and  could  only  involve  it  upon  evidence 
abowing  a  question  as  to  whether  the  land 
pointed  out  was  in  the  possesalon  of  some 
other  person. — Hart  v.  Camall-Hopkins  Co., 
103  Cal  132,  37  Pae.  196. 

[f]  Superior  oonrt  has  original  jorisdiction 
of  the  subject  matter  of  an  action  for  dam- 
ages for  breach  of  a  contract  involving  m 
question  as  to  the  title  or  possession  of 
real  property,  and  the  fact  that  the  case 
gained  ingress  to  the  court  by  appeal  from 
the  judgment  of  a  justice's  court  rendered 
upon  the  merits  of  the  case  cannot  affect 
the  original  jurisdiction  of  the  superior  court 
to  bear  and  determine  the  cause. — Hart  v. 
Carnall-Hopkins  Co.,  101  CaL  160,  35  Pae. 
633. 

[gl  Where  an  action  was  brought  in  the 

justice's  court  to  recover  damages  for  a 
breach  of  contract  to  "locate"  the  plaintiff 
on  certain  vacant  government  land,  and  the 
defendant  in  its  answer  alleged  that  it  did 
"locate"  the  plaintiff  on  vacant  government 
land  agreed,  and  that  no  other  person  had 
any  Tuid  claim  thereto,  and  that  in  conse- 
quence thereof  the  determination  of  the  ae* 
tion  would  necessarily  involve  the  question 
of  title  and  possession  of  real  property,  a 
motion  in  the  supreme  court  to  dismiss  an 
appeal  from  a  judgment  rendered  in  the  sn- 
perior  court,  on  the  ground  that  the  justice's 
court  had  jurisdiction  of  the  action,  and  the 
indgment  of  the  superior  court  was  final, 
wUr  be  denied.— Hart  v.  Camall-Hopkins 
Co.,  101  Cal.  160,  35  Pac.  633. 

[h]  Under  Code  of  Civil  Procedure,  sec- 
tion 833,  providing  that  the  parties  to  an 
action  in  a  justice's  court  cannot  give  evi- 
dence on  any  question  which*  involves  the 
title  or  right  of  possession  of  real  property, 
nor  can  any  issue  presenting  such  question 
be  tried  by  such  court,  where  such  issue  is 
raised  by  the  pleadings  the  justice  cannot 
try  the  causa,  though  the  answer  is  not 
verified. — King  v.  Kutner-Ghtldstein  Co.,  135 
CaL  6S,  67  Pae.  10. 

ZV»  AOTHOEITIES  FEOM  OTHER  STATES: 

Bee  31  Cent.  Dig.,  cols.  919-972,  SS  83- 
97. 


S  31.   Forcible  Entry  and  Detainer. 

[a]  Code  of  Civil  Proeednre,  section  IIS, 
subdivision  1,  providing  that  justices'  courts 
shall  have  concurrent  jurisdiction  with  sa- 
perior  courts  within  their  respective  town- 
ships in  actions  of  forcible  entry  and  de- 
tainer, where  the  rental  value  of  the  prop- 
erty does  not  exceed  twenty-five  dollars,  and 
the  whole  amount  of  damages  claimed  does 
not  exceed  two  hundred  dollars,  is  to  be 
eonstmed  to  inelnde  both  actions  of  forcible 
entry  and  unlawful  detainer,  though  saeh 
actions  are  separateljf  defined  by  Code  of 
Civil  Proeednre,  sections  1160,  1161. — ^Ivoiy 
T.  Brown,  137  CaL  603,  70  Pae.  657. 

{  82.  AeWau  for  Itajnrlet  to  Idutd. 

fa]  Jnstiees  of  the  peaee  have  no  jnrisdie- 
non  to  try  a  cause  where  there  is  an  alleged 
injury  arising  out  of  a  diversion  of  water 
from  the  natural  or  artificial  channel  in 
whieh  it  is  conducted. — ^Hill  v.  Newman,  5 
CaL  445,  63  Am.  Deo.  140. 

[b]  Jnstiees  of  the  peaee  have  no  jnrisdie- 
tion  in  aetions  to  recover  damages  for  aa 
injury  to  a  mining  claim.— Tan  Etton  t.  Jit* 
son,  6  CaL  19. 

{  33.   i  TtoopaiB. 

J a]  A  justice  of  the  peaee  lias  jurisdietioB 
an  action  for  damages  for  trespass  on  real 
estate  where  the  right  of  possession  of  the 
premises  is  not  put  in  issue  by  the  pleadings 
or  controverted  on  the  triaL — Comett  v. 
Bishop,  39  CaL  319. 

[b]  An  action  for  trespass  on  real  property, 
in  removing  fences,  is  within  the  jurisdietioa 
of  a  justice  of  the  peace  where  the  gravamen 
of  the  action  is  plaintiff's  possession  of  the 
land,  and  the  damages  are  laid  at  less  thaa 
three  hundred  doUars. — ^Livingston  ilor- 
gan,  53  Cal.  23. 

[e]  Where  in  trespass  In  justice's  court  it 
appears  that  the  right  of  possession  and  title 
to  the  land  is  involved,  the  justice  has  no 
jurisdiction.— King  v.  Kntner-Qoldstein  Co, 
135  Cal.  65,  67  Pae.  10. 


2  34.   Besidence  of  Farties. 

[a]  Residence  of  a  defendant  in  a  partiea- 
lar  township  is  jurisdictional  in  proceedings 
in  justice's  courts.— Jolley  v.  Foitz,  34  Cal 

32L 

Fob  AuTBoaiTiBB  moH  Otheb  States: 

See  31  Cent  Dig.,  eols.  994-1000,  St  1^ 

145. 

§  36.  Amoimt  In  Omtrom^. 

[a]  The  jurisdiction  of  a  seeond  aleaUb  it 

limited  law  to  causes  in  whieh  the  amooat 
claimed  u  one  hundred  dollars  or  nndflT.— 
Horreli  v.  Gray,  1  Cal.  133. 

[b]  Fact  that  thing  in  dispute;  a  mining 
claim,  is  worth  more  thaa  two  handled  dsl- 
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lars,  ousts  tfie  justice  of  his  jurisdictioiL— 
Freeman  v.  Powers,  7  Cal.  104. 

[e]  Justice  of  the  peace  has  bo  jurisdiction 
in  excess  of  three  hundred  dollars,  exclustTe 
of  interest.— Beed  t.  Bemal,  40  CaL  628. 

Foa  AuTHoaiTiES  mou  Othbe  Statxs: 

28  L.  R.  A.  221,  note.'  See,  also,  31  Cent. 
Dig.,  cols.  1004-1044,  §§  148-172. 

{  36.    Ezo^on  of  FondUo  Entqr 

Oasoi. 

J a]  Limitation  of  jurisdiction  of  justices 
the  peace  in  civil  cases  to  actions  where 
the  amount  in  dispute  does  not  exceed  two- 
hundred  dollars  does  not  apply  to  actions  of 
forcible  entry. — Hart  t.  Moon,  6  CaL  161. 

[b]  Jurisdiction  of  justices  of  the  peace  is 
limited  by  constitution  to  cases  in  which  the 
value  of  the  thing  in  controversy  does  not 
exceed  the  sum  of  two  hundred  dollars,  ex- 
cept in  proceedings  under  the  statute  con- 
eeming  forcible  entry  and  unlawful  detainer. 
Freeman  t.  Powers,  7  Cal.  104. 

[c]  In  forcible  de'tainer  before  a  justice  of 
the  peace,  under  forcible  entry  and  detainer 
act,  section  13,  providing  that  the  justice 
shall  proceed  to  hear,  try,  and  determine,  and 
section  12,  providing  that  damages  shall  be 
for  rents,  profits,  waste,  and  injury  during 
the  detainer,  the  amount  recoverable  does  not 
afFect  the  jurisdiction  of  the  justice. — ^How- 
ard V.  Valentine,  20  Cal.  282. 

[d]  In  Constitution,  article  6,  section  11, 
providing  that  "justices  shall  have  jurisdic- 
tion in  eases  of  forcible  entry  and  detainer, 
where  the  rental  value  does  not  exeeea 
twedty-flve  dollars  per  mouth,  and  where  the 
whole  amount  of  damages  claimed  does  not 
exceed  two  hundred  dollars,"  and  Code  of 
Civil  Procedure,  sections  113,  1163,  in  which 
the  same  language  is  used,  the  word  "dam- 
ages" must  be  construed  to  include  the  whole 
amount  sued  for  and  to  be  adjudged,  not 
merely  the  alleged  value  of  the  use  and  oc- 
cupation, but  treble  such  value,  where  the 
same  is  prayed  for  as  damages,  as  permitted 
by  statute,  and  where  the  damages  claimed 
under  such  construction  exceed  two  hundred 
dollars  the  justice  is  without  jurisdiction.— 
Hoban  V.  Ryan,  130  Cal.  96,  62  Pac.  296. 

g  37.   Determination  of  Amonnt. 

[a]  Three  suits  were  commenced  in  a  jus- 
tice's court  for  the  recovery  of  the  aame 
property,  the  value  of  which  was  less  than 
three  hundred  dollars,  which  were  consoli- 
dated. Held,  that  the  court  had  jurisdiction 
of  the  action  as  consolidated. — Gariaga  v. 
Dryden,  29  Cal.  307. 

[b]  Under  Constitution,  article  6,  section  11, 
which  provides  that  justices'  courts  shall 
have  concurrent  jurisdiction  with  the  super- 
ior courts,  in  actions  of  forcible  entry  and  de- 
tainer, where  the  rental  value  of  the  property 
detained  does  not  exceed  twenty-five  dollars 
per  moutb,  and  the  whole  amount  of  dam* 
ages  olaimed  does  not  exceed  two  hundred 


dollars,  the  allegation  of  a  complaint  fhat  the 
rental  value  does  not  exceed  twenty-five  dol* 
lara  is  not  eonclnsive  of  the  justice's  juris* 
diction,  but  the  same  must  be  determined  by 
the  evidence. — Ballerino  T.  Bigelow,  90  CaL 
600,  27  Pac.  372. 

[e]  Jurisdiction  of  justice  is  tested  by 
amonnt  demanded  in  the  complaint. — Hiber- 
nia  Sav.  etc.  See.  v.  ClaAe.  110  CaL  27,  42 
Pac.  425. 

F(»  AuTHORmEs  nou  Otheb  Statbs: 

See  81  Cent  Dig.,  eols.  1016-1044,  §§  157- 
172. 

§  38.   Amonnt  Prayed  for. 

[a]  Plaintiff  sought  by  his  complaint  to  re- 
cover damages  for  the  conversion  of  personal 
property  of  the  value  of  two  hundred  and 
fifty  dollars,  and  also  alleged  fifty  dollars 
further  damage.  He  prayed  judgment  for 
two  hundred  and  ninety-nine  dollars.  Held, 
that  the  action  was  within  the  jurisdiction 
of  the  justice's  court,  that  eourt  having  jur- 
isdiction of  controversies  in  which  the 
amount  claimed  was  less  than  three  hundred 
dollars. — Sanborn  v.  Contra  Costa  County 
Saperior  Court,  60  CaL  485. 

[b]  The  jurisdiction  of  justices'  courts  be- 
ing limited  to  actions  in  which  the  sum 
sought  to  be  recovered  is  not  over  three  hun- 
dred dollars,  such  a  court  cannot  take  juris- 
'dictiou  of  an  action  in  which  specific  per- 
sonal property  is  sought  to  be  recovered,  the 
value  of  which  is  fixed  at  three  hundred  and 
nineteen  dollars;  the  judgment  prayed  being 
for  the  possession  thereof,  or  for  the  sum  of 
two  hundred  and  ninety- nine  dollars,  in  ease 

Sossession  cannot  be  had. — Shealor  v.  Ama- 
or  County  Superior  Court,  70  Cal.  664,  11 
Pao.  658. 

I  39.   Interest*  Oosti,  Buugei  and  At* 

tranej's  Fees. 

[a]  In  an  action  In  a  justice's  court  to  re- 
cover personal  property  valued  at  less  than 
two  hundred  dollars,  the  fact  that  plaintiff  in 
his  complaint  prays  a  recovery,  in  addition  to 
the  property  or  its  value,  of  damages  in  the 
sum  of  two  hundred  dollars,  does  not  deprive 
the  court  of  jurisdiction.  The  prayer  for 
damages  may  be  strieken  out  or  disregarded. 
Wratten  v.  Wilson,  22  Cal.  465. 

[b]  The  amount  in  .controversy,  exclusive  of 
interest  and  costs,  determines  the  jurisdic- 
tion of  a  justice. — ^Bradley  v.  Kent,  22  CaL 
169. 

[c]  A  judgment  rendered  by  a  justice  of  the 
peace,  for  the  principal  and  interest  due  on 
a  promissory  note,  and  for  a  further  sum 
of  fifty  per  cent  on  the  amount  of  such  prin- 
cipal and  interest^  under  a  stipulation  to  that 
effect  contained  in  the  note,  which  latter 
sum  added  to  the  principal  exceeds  in  amount 
the  sum  of  three  hundred  dollars,  is  void  for 
want  of  jurisdiction  in  the  justice  to  render 
it.— Beed  v.  Bernal,  40  CaL  628. 

[d]  Under  code,  section  114,  sabdivision  6, 
givuig  justices  of   the   peace  jurisdiction 
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when  tke  Taliia  of  tbe  property  ia  l«w  tban 
three  hundred  dollars,  a  justice  hai  jarisdie- 
tion  of  a  Roit  to  recover  Bpecific  personal 

groperty  in  which  the  value  of  the  property 
I  two  hundred  and  ninety-nine  dollars  and 
fifty  doUan  is  claimed  as  damages  for  the 
detention,  the  Tidne  being  the  test  of  jur* 
ildiction^AsteU  t.  FhiUippi,  56  Cal.  265. 

[e]  Since  attorney's  fees  provided  for  in  a 
note  are  special  damages,  and  Code  of  Civil 
Procedure,  section  112,  subdivision  1,  gives 
justices  of  the  peace  jurisdiction  in  contract 
actions  for  Teeovery  of  money  where  the  sum 
claimed  does  not  amount  to  threo  hundred 
dollars,  a  justice  of  the  peace  has  no  jurisdic- 
tion over  an  action  on  a  note  for  two  hun- 
dred and  fifty  dollars,  including  one  hundred 
dollars  attorney's  fees. — De  Jamatt  v.  Mar- 
quez,  127  CaL  558,  78  Am  St.  Bep.  90,  60 
Pae.45. 

[f]  A  justiee's  wnrt  has  no  jurisdiction  of 
an  action  upon  a  promissory  note,  where  the 
amount  of  the  principal  sum  and  the  attor- 
neys' fees .  demanded  under  the  contract  ex- 
ceed the  sum  of  three  hundred  dollars;  and 
the  judgment  rendered  in  such  action  is  void. 
De  Jarnatt  v.  Marquez,  127  Cal.  558,  78  Am. 
St.  Bep.  go,  60  Pac.  45. 

[g]  The  test  of  the  jurisdiction  of  the  jus- 
tices* courts,  whether  exclusive  or  concur- 
rent, is  the  same  as  that  of  the  superior 
courts,  viz,,  "the  amount  sued  for,  excfttsive 
of  interest.  "—Hoban  t.  By  an.  180  Cal.  86, 
62  Pae.  296. 

g  40.   Amoont  of  fudgmeiit. 

[a]  Judgment  by  confession  for  over  two 
hundred  dollars  in  justice's  court  if  void. — 
FeiUett  v.  £nglar,  8  Cal.  76. 

[b]  A  justiee's  court,  or  a  county  court  on 
appeal  from  a  justice's  court,  does  not  neces- 
sarily exceed  its  jurisdiction  by  rendering  a 
judgment  for  more  than  two  hundred  dollars. 
The  judgment  may  exceed  the  ' '  amount  in 
controversy"  upon  which  alone  the  jurisdic- 
tion depends.— Bradley  v.  Kent,  22  Cal.  169. 

S  41.  — -  Anunint  of  BttoA  oc  Oonntaz- 
dalm. 

[a]  A  justice  of  the  peace  has  no  jurisdic- 
tion to  pass  upon  a  counterclaim  or  setoff, 
unless  it  be  for  such  a  sum  as  the  defendant 
might  have  maintained  an  action  on  against 
the  plaintiff  in  a  justice's  court. — Malsof  T. 
Vaughn,  23  Cal.  61. 

[b]  A  defendant  in  a  case  before  a  justice 
of  the  peace  has  no  legal  right  to  set  up  a 
counterclaim  for  more  than  three  hundred 
dollars.— Uaxfield     Johnson,  30  Cal.  645. 

Fob  AuTHOBims  ntoii  Othkb  States: 

See  31  Cent  Dig.,  cola.  1044^1049,  »  173- 
175. 

I  42.  Power  Orer  Frocaadlngi  Oommeneed 
Before  Predecessor. 

[a]  A  ease  of  forcible  entry  and  detainer 
was  legally  brought  before  a  justice  of  the 


peace;  but  li«  being  a  witness  in  flie  ctue, 
acting  under  the  six  hundred  and  twentieth 
section  of  the  Practice  Act,  sent  it  to  tha 
mayor  of  M.,  who,  having  no  jnrisdietion,  re> 
turned  it  to  the  successor  of  the  justice  (who 
had  in  the  meantime  resigned),  before  whom 
it  was  decided.  Held,  that  the  mere  fatt  tt 
■ending  the  cause  to  the  mayor  could  not  be  s 
■object  of  complaiift,  and  niat  tha  judgmeat 
of  the  justice  *s  court  be  sustained.— ^nliai  t. 
Oallen,  2  Cal.  358. 

Fob  AuTHOBmzB  noH  Otbxb  Statbs: 

See  81  Cent.  Dig.,  eola.  1084-1086,  |  SOS. 

1  43.  Jiizlidlctlon  to  1M  Shoim  by  Beeort. 

[a]  Failure  of  Jnstioe  to  state  in  his  do^ 
that  summons  was  returned  "served"  will 
not  vitiate  the  judnaent  on  appeal. — Den- 
mark T.  Liening,  10  Cal.  93. 

[b]  Becord  of  proceedings  in  a  justice  eovt 
must  affirmatively  show  that  the  suit  wu 
brought  in  the  proper  township. — Lowe  t. 
Alexander,  15  CaL  296. 

[c]  The  rule  seems  to  be  that  those  juris- 
dictional facts  in  support  of  judgments  ii 
justices'  courts  which  are  not  in  writing,  or 
required  to  be  in  writing,  or  in  fact  entered 
in  the  docket,  may  be  proved  by  parol;  bit 
the  rale  is  otherwise  where  the  statute  r^ 
quires  such  facts  to  be  entered  in  the  docket, 
and  they  are  so  entered,  or  where  they  Mt- 
tually  appear  in  the  written  files  of  the  »- 
tiou,  because  parol  evidence  in  such  eases  ii 
not  the  best  evidence,  and  such  entries  isd 
writinga  may  not  be  eontradicted  hj  pvol 
evidence.— Jolley  t.  Foltz,  34  CaL  32l 

[d]  An  entry  in  the  docket  of  a  justice  of 
the  peace  to  the  effect  that  summons  was  re- 
turned served  does  not  show  a  valid  serriee, 
or  that  jurisdiction  was  acquired. — Kane  *. 
Desmond,  68  Cal.  404. 

Tt»  AvTBonaaB  nou  Oxbkb  Statss: 

See  81  Cent.  Dig.,  oola.  1088-1100,  ||  SDT- 
214. 

2  44.  Precnmptlona  as  to  Jurisdiction, 

[a]  Law  presumes  nothing  In  favor  of  \it 
jurisdiction  of  justices '  courts,  and  a  partr 
who  asserts  a  right,  under  the  judgment  of  i 
justice,  must  affirmatively  show  every  f«i 
necessary  to  confer  such  jurisdiction.-— Swain 
v.  Chase,  12  CaL  283. 

[b]  No  presumptions  will  be  indulged  i> 
favor  of  jurisdiction  of  inferior  courts  aa  p>- 
tices'  courts;  but  it  is  incumbent  on  \it 
party  asserting  a  right  under  their  jodgmenti 
to  show  affirmatively  that  they  had  jorisdv^ 
tion.— King  t.  Ban^tt,  83  CaL  318. 

[c]  One  who  sets  np  a  judgment  of  a  jn«tie< 
most  affirmatively  snow  every  fact  necessai* 
to  confer  jurisdiction. — Swain  Chase,  12 
CaL  283;  Rowley  v.  Howard,  23  CaL  401; 
Jolley  V.  Foltz,  34  Cal.  321. 

[d]  In  an  action  in  a  justice's  court  it  di^ 
not  appear  that  the  defenduit  against  whost 
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Jadgne&t  by  d^aolt  wm  rendered  resided  in 
tlie  township  in  whieh  the  action  was  com- 
meneed,  or  that  he  was  within  any  of  the 
ezceptiona  enamerated  in  section  525  of  the 
Practice  Act.  Held,  that  when  the  proceed- 
ings and  jadgmenk  in  such  action,  aa  con- 
twied  in  the  docket  and  other  papers  alone, 
were  offered  in  evidence  against  the  defend* 
ant  in  another  action,  they  were  properly  re- 
jected, becanse  jurisdiction  of  the  person  of 
the  defendant  did  not  afSrmatiTely  appear^ 
Jolley  T.  Folts,  34  CaL  321. 

[e]  Jnrisdietion  of  a  jastiee  of  the  pesee  or 

other  inferior  magistrate  will  not  be  pre- 
sumed.— Kane       Desmond,  63  Cal.  464. 

[f]  A  jnstiee's  eonrt  is  an  inferior  court, 
and  a  par^  relying  upon  or  claiming  any 
right  under  its  judgments  must  affirmatively 
■how  its  jurisdiction^ — Keybers  t.  McCom- 
ber,  07  Oal.  895,  7  Pac  838;  Eltsroth  T.  Byan, 
89  Cal.  185,  86  Pae.  647. 

F»  AoraoKmxs  nou  Othke  Stxtbs: 

See  81  Cent.  Dig.,  cols.  1108-1100,  |  216. 

§  46.  Mode  of  Objecting  to  Jurisdiction. 

[a]  Objection  to  jurisdiction  on  gronndfl  of 
excess  of  value  of  the  subject  of  controversy 
is  properly  taken  by  answer,  and  when  so 
taken  should  be  first  determined  before  pro- 
ceeding to  hear  the  merits  of  the  ease.— &iall 
V.  Qwinn,  6  Cal.  447. 

[b]  Question  of  legality  of  tax,  etc.,  ousting 
justice's  jurisdiction  under  section  112,  Code 
of  Civil  Procedure,  must  be  raised  b^  verified 
answer;  if  not,  no  evidence  as  to  it  can  be 
received. — Williams  t.  Ueeartney,  69  CaL 
558,  11  Pac.  186. 

[c]  It  is  better  practice  to  directly  assail 
jurisdiction  of  justice  court,  if  assailable, 
rather  than  appeal  on  merits  and  object  to 
jurisdiction  of  superior  court. — Grantss  v.  Su- 
perior Court,  88  Cal.  416,  26  Pac.  351. 

[d]  An  answer  that  the  defendant  is  in- 
formed and  believes  that  the  plaintiff  claims 
that  the  lands  were  no  vacant  government 
lands,  but  that  they  were  in  possession  of 
some  other  person,  and  that  defendant  al- 
leges the  contrary,  and  that  in  consequence 
thereof,  the  determination  of  the  action  in- 
volves the  title  and  possession  of  real  prop- 
erty, does  not  show  that  the  title  or  posses- 
sion of  real  property  is  necessarily  involved, 
but  only  that  it  may  become  involved  upon 
the  happening  of  certain  contingent  events 
which  may  appear  in  proof. — Hart  v.  Camall- 
Hopkins  Co.,  103  Cal.  132,  37  Pae.  196. 

§  46.  Waiver  of  Objections  by  Fallnro  to 
Plead  in  Abatement. 

[a]  The  failure  of  the  defendant,  after  sum- 
mons served,  to  appear  and  object  that  suit 
was  brought  in  the  wrong  township,  is  no 
waiver  of  the  objection  to  the  justice's  juris- 
diction.— Lowe  V.  Alexander,  15  Cal.  296. 

[b]  Where,  in  an  action  before  a  justice  of 
tno  peace  to  reeovor  a  sum  of  money  due  wi 


an  assesament  for  street  work  in  a  muiAei- 
pality,  no  question  as  to  the  legality  of  the 
assessment  is  raised  by  answer  verified  by 
oath  of  the  defendant,  no  evidence  of  such  le- 
gality can  be  received^  and  the  justice 's  court 
retains  jnrisdietion. — Williams  r.  Uecartney, 
69  CaL  686,  11  Pae.  180. 

[e]  By  express  provision  of  Code  of  Civil 
Procedure,  section  890,  subdivision  4,  objec- 
tion that  action  in  a  justice's  court  is 
brought  in  the  wrong  township  is  waived 
where  not  taken  at  the  trial. — McOorray  v. 
Superior  Court  of  San  Jeaqnim  County,  141 
CaL  266,  74  Pac.  853. 

Fob  Auth(»iiibs  nuni  Othb  Statv: 

See  31  Cent.  Dig.,  eols.  1108-UlS,  |  £18. 

I  47.  Detemdnfttloii  of  Qwsttom  of  Jttrlsdle- 

tl€B. 

[a]  A  justice's  court  has  power  to  pass  up- 
on and  conclusively  determine  facts  upon 
which  its  jurisdiction  in  part  depends.— 
Noble,  Ex  parte,  96  Oal.  362, 31  Pae.  224. 

[b]  The  facts,  and  not  the  verified  answer, 
constitute  the  final  test  of  jurisdiction  of  an 
action  b^in  in  a  justice's  court. — King  v. 
Kntner-Ooldstein  Co.,  135  CaL  66,  67  Pae. 
10. 

[e]  Sufficiency  of  complaint  is  not  conclu- 
sive test  of  jurisdiction. — Brash  T.  Smith,  141 
CaL  470,  75  Pac.  65. 

F»  AuTHOUTBS  ROH  Oteeb  Statis: 

See  31  Cent  Dig.,  cola.  11U-1U9,  »  282, 
223. 

§  48.  Acts  Without  Jteisdletton. 

[a]  A  magistrate  who  had  no  jurisdiction  to 
the  extent  of  the  debt  claimed  had  no  author- 
ity to  issue  an  attachment  therefor;  and  the 
attachment  bond  executed  and  taken  is  void. 
Benedict  v.  Bray,  2  CaL  251,  56  Am.  Dec.  332. 

[b]  The  exercise  by  a  jastiee  of  the  peace 
of  jurisdiction  outside  of  that  conferred  by 
the  constitution  is  not  the  exercise  of  an 
office,  from  which  he  may  be  ousted  by  qno 
warranto.— People  ▼.  Veuve,  3  Pae.  868. 

F(»  AnTHOBims  ntofc  Othek  States: 

See  31  Cent.  Dig.,  cola.  1120,  1181,  |  884. 


17.   PBOCEDUBB  IN  CIVIL  0AHB8. 

PBJLOTICB  ACT  OONSTBUKD,  S  M. 
PLACE  OF  HOU>INO  OOUBT,  |  60. 
VZNTJE,   I  61. 

  WAIVES  BT  FAILUBS  TO  OBJECT,  |  BS. 

OHANOB  OF  TSHXTB,  |  58.   

—  OROONDS;  UTTEUiST  IN  ETBNT  OF  SUIT, 
I  64. 

  EFFECT  OF  ORDER  OHANOIHO.   |-  65. 

 EFFECT  OF  'WROHOTUX.  REFUSAL,  |  SO. 

  SECOND  OBANOB,  |  67. 

RBUOTAL  OF  CAUSE  TO  COURT  OF  RECORD, 
I  66. 

  SUFFICIENCT  OF  PLEADINGS  TO  OBTAIN, 

I  60. 
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 H  EFFECT  or  WRONGFUL  REUOVAU  I  60. 

PASTIES— HISMOHEB,  |  SI.  . 
INTERVENTION,  |  69. 

PROCESS— REQUISITES.  |  68. 

  WHEN  RETURNABLE,  |  64. 

  SIGNATURE.  |  86. 

  NEW  SUMMONS 'AND  PUBLICATION.  |  66. 

  SERVICE.  {  67. 

  RETURN  AND  PROOF  OF  SERVICE,  |  68. 

 MOTION  TO  SET  ASIDE  SERVICE,  S  69. 

SraCIAL  APPEARANCE,  |  70. 
ATTACHUENT— AFFIDAVIT     AND  8UUH0NS, 
f  71. 

—  LIEN  AND  LOSS  THEREOF,  |  72. 

  DISSOLUTION,  DISCHARGE  OR  RELEASE. 

I  78. 

PLBADINO— CONSTRUCTION     AND  OENERAL 
RULES,  S  74. 

  COMPLAINT,  I  75. 

  ANSWER,  I  76. 

  AMENDMENT,    |  77. 

— —  SIGNATURE.  |  78. 

 WAIVER  OP  DEFECTS,  |  79, 

  ISSUES  AND  PROOF,   f  80. 

DISMISSAL.  I  81. 

  MANDAMUS  TO  COMPEL,  |.  8S. 

  REINSTATEMENT,  1  88. 

NOTICE  OF  TRIAL,  |  84. 

GONTtNUANCB  OR  POSTPONEMENT,  |  8S. 

COURSE  OF  TRIAL— DETERMINATION  OF  PLXA 

IN  ABATEMENT  BEFORE  HBABZKe  XEB- 

ITS,  I  86. 
JUDGMENT,  f  87. 

  BY  DEFAULT,  {  88. 

  ENTRY,  I  89. 

  REVIEW  BY  JUSTICE,   |  90. 

  OPENING  AND  VACATING,  |  91. 

  EQUITABLE  RELIEF  BY  INJUNOTIOV  OB 

ACTION  TO  VACATE,  f  9i. 

  CONCLUSIVENESS,    f  93. 

  COLLATERAL  ATTAOE.   i  94. 

  LIEN,  I  95. 

EXECUTION    AND    ENFORCEMENT   OF  JUDG- 
MENT. I  96. 

  SUPPLEMENTARY  PROCEEDINGS.  |  M. 

  EXECUTION  SALE.  |  98. 

PROOF  OF  FOREIGN  JUDGMENT,  |  99. 
RECORDS  AND  DOCKETS,  1  100. 


{  49.  Practlco  Act  Oonstmed. 

[a]  Amendment  to  Practice  Act  allowing 
party  to  testify  on  notice  applies  to  jnetiees' 
conrtB.— Bradley  v.  Kent,  22  CaL  170. 

S  60.  Place  of  HoUUng  Ooiut. 

[a]  A  justice  of  the  peaee  ean  oi^y  try  a 
defendant  in  the  justice's  eonrt,  and  no  va- 
lidity can  attach  to  his  jud^ent,  rendered 
in  another  forum. — Giambonini,  Ez  partOf  117 
Cal.  573,  49  Pac.  732. 

I  61.  Venn«. 

[a]  Under  Code  of  Civil  Proeedare,  section 
832.  providing  that,  where  a  person  has  con- 
tracted to  perform  an  obligation  at  a  particu- 
lar place,  and  resides  in  another  county,  an 
action  thereon  before  a  justice  shall  be 
brought  in  the  county  where  it  is  to  be  per- 
formed, or  in  the  county  where  defendant  re- 
sides, and  section  848,  providing  that,  where 
an  action  is  brought  in  tha  county  wurt  th* 


contract  was  to  be  performed,  and  the  de- 
fendant resides  in  another  county,  the  snm- 
mons  may  be  served  in  the  county  where  he 
resides,  an  action  for  damages  for  breach  of 
contract  may  be  brought  before  a  justice  of 
the  county  where  it  was  to  be  performed,  and 
the  summons  served  in  the  county  where  the 
defendant  resides. — Cole  v.  Fisher,  66  CaL  441, 
9  Pac  915. 

Fob  AnTHOBiTiEs  from  Other  States: 

83  L.  B.  A.  90,  note.   See,  also,  31  Cent. 
Dig.,  eols.  1136-1138,  |  235. 


g  62.   Waiver  by  FaUnie  to  Object 

[a]  Tinder  Code  of  Civil  Procedure,  section 
890.  providing,  in  regard  to  justices  of  the 
peace,  that  if  the  objection  that  the  action  ii 
Drought  in  the  wrong  county  * '  is  not  taken  at 
the  trial  it  is  waived,"  the  objeetion  may  be 
taken  by  answer,  and  urged  on  the  tiial,  and 
therefore  an  answer  to  the  merits  does  not 
waive  such  objectiou. — Holbrook,  Merrill  A 
Stetson  v.  Superior  Court  of  Sacramento 
County,  106  Cia.  589,  39  Pac.  936. 

[b]  Objection  that  action  is  not  commenced 
in  proper  township  is  waived  if  not  taken  at 
trial.— MeOorray  v.  Superior  Ceurt^  141  CsL 
207,  74  Pae.  853.  ■ 


{  66.  Ohaage  of  Venue, 
Aflsf  wpmO.   See  post,  |  IM. 

[a]  Under  the  statute  ot  1875-76,  reiBeo^ 
porating  the  city  of  San  Diego,  an  action 
properly  brought  before  a  justice  of  the  peaee 
of  such  city  may  be  transferred  for  trial  be- 
fore a  justice  whose  office  is  outside  of  the 
city.    The  general  statute  as  to  change  of 

glace  of  trial  is  applicable  to  such  cases, 
ode   Civ.  Proc,  sees.  833-835.— Palmer  T. 
Snyder,  87  CaL  106,  7  Pac.  196. 

F(n  AuTHOBrms  rom  Othxb  States: 

See  31  Cent.  Dig.,  eols.  1188-1144,  $§  236- 
242. 


8  64.   Oromuu;  interest  la  Event  c( 

Salt. 

[a]  Where  a  justice  is  interested  in  the 
event  of  a  suit,  the  statute  requires  that  be 
should  transfer  the  ease  before  another  jitt- 
tice.— Larue  v.  Oaskins,  6  CaL  507. 


g  66.   Effect  of  Order  Changing. 

[a]  If  a  justice,  upon  an  affidavit  requireJ 
by  the  statute  for  that  purpose,  makes  an  or- 
der changing  the  place  of  trial  of  an  action 
pending  before  him  to  another  justice,  tlw 
order,  ipso  facto,  vests  jurisdiction  in  tbf 
justice  to  whom  the  action  is  transferred,  mi 
puts  an  end  to  the  jurisdiction  of  the  jus- 
tice by  whom  the  order  was  made;  and,  if  he 
proceeds  afterward  to  try  the  ease  and  render 

ittdgment,  he  is  liable  for  the  damages  then- 
J  aostained.— Hateh  t.  Oalvin,  50  OiL  44L 
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§  B6,    Effect  of  Wrongful  BefusaL 

[a]  The  erroneons  action  of  a  justice  of  the 
peace  in  denying  a  motion  for  a  change  of 
venue  on  affidavit  of  prejudice  on  the  part 
of  the  justice' does  not  render  the  judgment 
TOid,  so  a>  to  enable  the  defendant  to  recover 
in  trover  for  the  sale  of  his  property  on  exe- 
cution issued  on  such  judgment. — Bitzman  T. 
Bumham,  114  Cal.  622,  46  Pae.  S79. 

i  57.   Second  Change. 

[a]  Where  the  venue  of  an  action  before  a 
justice  has  been  once  changed,  a  further 
change  may  be  ordered  for  good  cause  shown. 
Peo^  T.  Hubbard,  22  Cal.  34. 

§  58.  BunoTil  of  Oanie  to  Court  of  Beeord. 

Ja]  Where  an  action  commenced  in  a  jus- 
tice's court  is  on  motion  of  the  defendant 
transferred  for  trial  to  the  superior  court  of 
the  county  in  which  it  was  brought,  because 
the  answer  shows  that  its  determination  nec- 
essarily involves  a  question  as  to  the  legality 
of  a  tax,  the  superior  court  has  no  power  to 
change  the  place  of  trial  to  the  county  in 
which  the  defendant  resides,  there  having 
been  no  demand  for  a  change  made  in  the 

i'ustlce  s  court  at  the  time  of  answering.— 
»owell  V.  Sutro,  80  Cal.  559,  22  Pac.  308. 

[b}  The  superior  court,  on  transfer  to  it 
from  justice  court  of  a  case  as  involving  the 
question  of  title  to  or  possession  of  land, 
may  allow  an  amendment  of  the  eomi^^t, 
under  Code  of  Civil  Procedure,  section  838, 
providing  that  after  the  filing  of  the  papers 
therein  with  the  clerk  the  superior  court 
shall  have  over  the  action  the  same  jurisdic* 
tion  as  if  it  had  been  commenced  therein.— 
Baker  v.  Southern  California  By.  Co.,  114  Cal. 
601,  40  Pae.  604. 

[e]  An  action  brought  in  justice's  eonrt  for 
toe  loss  of  animals  of  less  value  than  three 
hundred  dollars,  killed  upon  the  unfenced 
track  of  the  defendant's  railroad,  in  which 
issue  is  taken  as  to  plaintiff's  ownership  of 
the  land  through  which  the  railroad  passed 
upon  which  the  animals  were  killed,  is  prop- 
erly transferred  from  the  justice 's  to  the  su- 

Ejrior  court,  as  being  within  its  original  jur- 
diction,  and  the  supreme  court  has  appellate 
jurisdiction  over  the  entire  cause,  though  the 
points  raised  upon  the  appeal  do  not  affect 
the  matter  giving  jurisdiction  to  the  superior 
courts.— Baker  v.  Southern  California  By.  Co., 
114  Cal.  501,  46  Pae.  604. 

[d]  The  superior  court  has  jurisdiction  in 
such  action  to  allow  an  amendment  to  the 
complaint,  when  the  amended  complaint,  as 
well  as  the  original,  shows  upon  its  face  that 
the  title  or  possession  of  real  estate  is  in- 
volved in  the  action,  and  such  amendment 
may  be  allowed  in  other  respects,  to  the 
same  extent  as  if  the  action  had  been  com- 
menced in  the  superior  court. — ^Baker  v. 
Southern  CallfomU  By.  Co.,  114  CaL  601,  46 
Pae.  604. 

For  AtrTHOBITIKS  fbou  Othir  Statks: 

Bee  31  Cent.  Dig.,  eols.  1141-1153,  SS  243- 
245. 


|.59.    Snfflciaicy  of  PleadingB  to  Ob- 

tain. 

[a]  When  answer  shows  that  action  aeces- 
sarilv  involves  legality  of  license,  tax  justice 
should  suspend  proceedings  and.  certify 
pleadings  to  superior  court.  —  Monterey 
County  V.  Abbott,  77  Cai.  542,  18  Pac.  113, 
20  Pac  78. 

$  60.   Effect  of  Wrongful  BemoraL 

[a]  Plaintiff  commenced  an  action  of  for- 
cible entry  and  detainer  against  the  defend- 
ant in  a  justice's  court.  The  justice,  instead 
of  trying  the  case,  certified  it  to  the  district 
court.  Held,  that  the  transfer  was  illegal, 
and  could  not  defeat  the  plaintiff's  rights 
by  operating  a  discontinuance. — lArue  v. 
Gaflkins,  5  CaL  507. 

[b]  A  verified  answer,  alleging  as  a  mere 
conclusion  that  the  title  to  real  estate  was  in- 
volved, held  insufficient  to  justify  the  re- 
moval of  the  action  from  a  justice  to  the  su- 
perior court,  under  Code  of  Civil  Procedure, 
section  838.— McAlistei  T.  TindaL  1  CaL  Af^ 
236,  81  Pae.  1117. 

§  61,  Fartles— Hisnomer. 

[a]  The  designation  in  an  action  in  a  jus- 
tice's court  of  the  defendant,  "John  C.  Mc- 
Donald," as  "John  McDonald,"  does  not  af- 
fect the  ralidify  of  the  proceedings. — Allison 
T.  Thomas,  72  CaL  562,  1  Am.  St.  Bep.  89, 
14  Pae.  300. 

Fob  ATTTHORmES  raou  Othkb  States: 

See  31  Cent.  Dig.,  cola.  1156-1158,  H  247- 
849. 


g  62.  Interventloii. 

[a]  Question  whether  there  may  be  a  com- 
plaint in  intervention  in  a  justice's  court, 
not  decided;  but  held  that  where  in  such 
court  an  intervener  united  with  the  defend- 
ant in  denying  the  allegations  of  the  com- 

Elaint,  and  also  created  other  issues  between 
imself  and  the  plaintiff,  and  the  plaintiff's 
demurrer  to  the  complaint  in  intervention 
was  overruled,  after  which  a  trial  was  had 
upon  the  issues  of  fact,  the  entry  of  default 
of  plaintiff  upon  failure  to  answer  such  com- 
plaint in  intervention  cannot  preclude  an  ap- 
peal by  the  plaintiff  from  a  judgment  in 
favor  of  the  intervener,  upon  questions  both 
of  law  and  fact,  without  a  statement  of  the 
case;  and  prohibition  will  not  lie  to  prevent 
the  superior  court  from  trying  the  case  de 
novo. — Bossi  t.  Superior  Court,  114  CaL  371, 
40  Pae.  177. 

{  63.  Procei  BeqnMtefc 

[a]  Under  Code  of  dvil  Procedure,  chapter 
6,  article  1,  title  1,  part  1,  section  91,  pro- 
viding that  process  shall  be  issued  by  the 
justices'  clerk  "upon  the  order  of  the  pre- 
siding justice,"  the  summons  need  not  state 
that  it  was  so  issued,  and,  if  such  recital  be 
made,  a  mistake  therein  as  to  the  name  of 
the  presiding  juetice  will  not  afleet  the  juzia* 
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diction  of  the  eonrt. — Helms      Danne,  107 
CaL  117,  40  Pae.  100. 

F»  Ajmammm  roh  Ochbb  States: 

Bfl«  31  Oeat.  Big.,  eolg.  1102-117fl,  H  851- 
267. 

$  64.   —  WlUB  Bettini»U». 

[a]  A  joatiee  of  the  peace  caanot  make  a 
■nmrnoDB  retnnable  in  tieren  daja  after 
service. — Deidesheimer  t.  Brown,  8  CaL  339. 

[b]  Bt  a  proper  constmction  of  sectioni  541 
and  543  of  the  Practice  Act,  the  sammons — 
when  reqoired  to  be  published — mt^j  be  made 
returnable  more  than  ten  dari  from  its  date. 
Hialer  t.  Carr,  84  CaL  041. 

I  66.   Signature. 

ia]  SnmmoDs  isBued  from  Jnitice's  eonrt  of 
e  citj  and  county  of  San  Francisco  is  prop- 
erly issued  by  the  justice's  clerk,  upon  the 
order  of  the  preeiding  justice,  and  it  need  not 
be  signed  by  the  jaetice  of  the  peace,  as  pro- 
Tided  by  section  844  of  the  Code  of  Cavil 
Procedure.— Helms  T.  Dunne,  107  CaL  117,  40 
Pac.  100. 

[b]  Chapter  5,  article  1,  of  title  1  of  the 
Code  of  Civil  Procedure  is  not  special  lef^i- 
lation,  and  section  91  of  that  code  contains 
a  modification  of  the  rule  declared  in  sec- 
tion 844  regarding  the  proper  party  to  sign 
a  Bummons  in  the  justice's  court  ox  the  city 
and  eounty  of  San  F^anciseo^Helmi  t. 
Dunne,  107  CaL  117,  40  Pae.  100. 

ic]  Although  the  proper  designation  of  the 
leer  authorized  to  sign  and  iesue  summons, 
under  section  05  of  the  Code  of  Civil  Proce- 
dure is  "jiutice's  clerk,"  yet  a  technical 
varianee  in  a  signatnTe  to  a  summons  by  that 
clerk  by  the  designation  of  himself  as  "elerk 
of  the  said  court,"  viz.,  the  justice's  court, 
is  a  variance  so  slight  and  unimportant  as  to 
involve  no  question  of  jurisdiction. — Helm*  v. 
Dunne,  107  CaL  117,  40  Pae.  100. 

I  66.   New  anmmoM  and  Publication. 

[a]  Summons  in  an  aetion  before  a  jnttie* 
having  been  retnmed  not  served,  because  de- 
fendant could  not  be  found,  that  ofKcial  may, 
on  affidavit  that  defendant  is  concealing  him- 
self in  order  to  avoid  process,  issue  a  new 
summons  and  order  notice  by  pubUeation.— 
Seaver  v.  Fitzgerald,  £3  CaL  85. 

1  67.   SerTlcOh 

[a]  The  legal  service  of  summons  in  a  jus- 
tice's court  includes,  as  a  necessary  part  of 
such  service,  service  of  the  complaint. — 
Southern  Pac  B.  B.  Co.  v.  Superior  Court  of 
Kern  Coun^,  5B  CaL  471. 

Fc»  AuTHoamn  nou  Othxb  Status: 

See  31  Cent.  Dig.,  cola.  1172-1179,  ||  S68- 
261. 

§  68.   Betnm  and  Proof  of  Service. 

[a]  Ofilcer's  return  on  summons  is  evidence 

02  aezviee^Denmark  t.  Idening,  10  CaL  08. 


[b]  Becital  in  docket  of  a  justice,  who  had 
rendered  judgment,  that  the  sununons  wu 
"returned  duly  served,"  is  of  no  weight  to 
prove  proper  service  of  the  summons.  The 
retnm  of  the  ofieer  is  an  much  a  part  of  the 
record  as  the  docket  itself,  and,  if  the  retura 
fail  to  show  sufficient  service,  the  recital,  be- 
ing based  on  the  retnm  alone,  amounts  to 
nothing  more  than  the  opinion  of  the  justice, 
and  cannot  be  relied  on  to  give  validity  to  tht 
judgment. — ^Lowe  v.  Alexander,  15  CaL  296. 

[e]  Certificate  of  officer  serving  summons 
that  he  served  summons  on  the  defendant  in 
the  township  in  which  the  suit  was  brought  is 
sufficient,  prima  facie,  to  establish  the  juris- 
diction of  the  justice.  The  objection  to  the 
jurisdietion  that  defendant  did  not  reside  in 
the  township  where  suit  was  brought  shoeli 
have  been  taken  at  the  trial;  and  as  defend- 
ant failed  to  appear,  the  judgment  is  eonehh 
sive.— Fagg  v.  tJlemenU,  16  Cal.  389. 

Fob  Aotbobitiis  nou  Otbxb  Statis: 

Bee  31  Cent.  Dig.,  eols.  1170-1184,  fS  262, 
263. 

§  69.   Motion  to  Set  Aside  Berviee. 

[a]  The  burden  of  proving  an  improper 
service  of  summons  in  an  action  in  a  justice'! 
court,  upon  a  motion  to  set  aside  the  service 
upon  affidavits  showing  the  ground  of  tte 
motion,  is  on  the  defendant,  and  be  is  x» 
ooired  to  present  a  elear  ease. — ^Hiatoiy  Co^ 
T.  Light,  07  CaL  60,  81  Pae.  «27. 

§  70.  Special  Appearance. 

[a]  Where  the  service  of  summons  la  defect- 
ive, the  justice's  court  does  not  acquire  jar 
isdiction  to  proceed  against  a  defendant  bj 
reason  of  his  special  appearance  for  the  pur- 
pose of  moving  to  set  aside  the  service.— 
Southern  Pae.  B.  B.  Co.  v.  Superior  Court  of 
Ken  County,  69  CaL  471. 

Foft  ADTHOBEma  raoH  Othbb  Statu; 

Time  for  appearance  in  justices'  courts: 
40  Am.  Dee.  177,  note.  See,  also,  31 
Cent.  Dig.,  eols.  1191-1209,  8|  260- 
278. 

S  71.  Attachment— Afll4»Tft  and  Saamun. 

[a]  Where  an  attachment  is  regularly  i* 
sued  by  a  justice  at  the  time  of  the  issnane* 
ef  the  first  summons,  it  is  not  vitiated  b]r 
failure  to  serve  the  first  summons  and  the  is- 
suance of  the  second  one. — Seaver  t.  Fitzger 
aid,  23  Cal.  86. 

[b]  Attachment  in  justice's  court  withoat 
an  authorized  summonB  or  undertaking  i> 
void.— Hialer  v.  Carr,  34  Cal.  641. 

[c]  Affidavits  for  attachments  in  a  justice  *• 
court  are  not  requi^6d  to  be  noticed  in  tlie 
docket  of  the  justice;  and  where  they  *i* 
lost,  secondarjf  evidence  of  their  existesee 
and  contents  is  sufficient  to  support  a  findisf 
based  thereon.- Banning  v.  Uarleau,  183  CsL 
485,  65  Pae.  904. 
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FOK  AUTHOBITIK  FBOIt  OtHEB  STATES! 

See  31  Cent.  Dig.,  eols.  1212-1238,  SS  280- 


I  72.  — -  Idtn  and  Lon  Tlineof . 

[ftl  Aa  Bttaelunent  lien  in  a  mit  before  % 
justice  of  tbe  peace  is  lost  hy  the  dismissal 
of  the  salt,  and  it  cannot  be  restored  by  the 
jastiee's  reinstatement  of  the  case  and  his 
giving  judgment  for  the  plaintiff.— O'Connor 
V.  Blake,  29  CaL  S12. 

8  73.   Umliitloiit  DMhMtw*  or  BeloBSft. 

fa]  The  disiniBsal  of  an  action  by  a  justice 
the  peace  diseolTes  an  attachment,  though 
the  ease  is  sabseqnently  reinstated,  and  the 
parties  appear  and  try  it,  and  defendant  can- 
not, by  submitting  himself  anew  to  the  juris- 
diction of  the  court,  affect  the  rights  of 
strangers  to  the  action  as  to  the  property  at- 
tached.—O'Connor  T.  Blake,  29  CaL  318. 

[b]  Under  Code  of  Civil  Procedure,  section 
553,  providing  that,  "if  the  defendant  re- 
cover judgment  against  the  plaintiff  

all  the  property  attached  remaining  in  the 
sheriff's  hands  must  be  delivered  to  the  de- 
fendant or  his  agent,  the  order  of  attachment 
shall  be  discharged,  and  the  property  released 
therefrom,"  an  attachment  of  defendant's 
property  in  a  jostiee's  eonrt  fs  dissolved  upon 
judgment  in  his  favor,  thongh  plaintiff  ap- 
peals.—Loveland  V,  Alvord  C  Q.  M.  Co-  76 
Cal.  562,  18  Pac.  682. 

[e]  Where  the  goods  were  in  fact  released 
as  a  consequence  of  the  bond  being  given, 
and  tbe  undertaking  for  the  release  of  the 
attached  property  recited  that  it  was  f^ven 
pursuant  to  an  order  of  the  court  requiring 
it  to  be  given,  and  the  officer  accepted  the 
bond  and  surrendered  the  property,  it  must 
be  presumed  that  an  order  discharging  the 
attachment  was  made  pursuant  to  sections 
554  and  555  of  the  Code  of  Civil  Procedure, 
and  that  the  officer  regularly  performed  hia 
duty  in  releasing  the  goods. — ^Bosenthal  t. 
Perkins,  123  CaL  240,  56  Pae.  804. 

I  74.  Pleadin  g— Omnrtmctlon   and  OeiMral 
Bnlas. 

[a]  Pleadings  are  not  held  to  much  strict- 
ness in  justices'  courts. — ^Liening  v.  Gould, 
13  CaL  598. 

[b]  Pleadings  in  a  justice's  eonrt  shonld  be 
liberally  construed. — Stuart  v.  Lander^  16  CaL 
372,  76  Am.  Dee.  538. 

[c]  Pleading  need  only  state  faets  nffieient 
to  show  nature  of  claim  or  defense  relied 
npon. — ^Montgomery  Superior  Court,  68  CaL 
410,  9  Pac  720. 

[d]  Pleadings  must  be  construed  with  great 
Uoerality. — ^Montgomery  v.  Superior  Court,  68 
CaL  410,  9  Pac.  720. 

[e]  Pleadings  in  justices'  courts  are  not 
held  to  any  great  degree  of  strictness. — ^Rea- 
gan V.  Jostiee'B  Court,  75  CaL  255,  17  Pae. 
198. 


[f]  However  liberal  the  rules  of  pleading 
may  be  in  a  justice's  court,  tbe  complaint 
most  state  the  eause  of  aetion  relied  upon, 
and  in  that,  as  in  every  court,  the  allega- 
tions and  proofs  mnst  correspond,  and  the 
judgment  must  be  npon  the  demand  and 
within  the  pleadings. — Terry  v.  Superior 
Court,  110  CaL  85,  42  Pae.  464. 

Fam  AuTHOBinxs  noH  Othxb  States: 

See  31  Cent.  Dig,  eols.  1253-1300,  SS  806- 


%  75.   Oonvialiit. 

[a]  The  rule  that  a  penal  statute  mnst  be 
declared  on  by  the  party  seeking  recovery  un- 
der it  does  not  apply  to  proceedings  in  jus- 
tices' courts.— 0'(AllaghaB     Booth,  6  CaL  63. 

[b]  Where  the  complaint,  in  an  action  to 
recover  possession  of  a  mining  claim  in  a  jus- 
tice's court,  contains  an  allegation  of  injury 
done  and  a  prayer  for  damages,  the  latter 
should  be  disregarded  or  stricken  ont,  and  tbe 
plaintiff  be  allowed  to  try  liis  right  to  the 
claim.- Van  Etten  v.  Jilson,  6  CaL  19. 

rel  Note  with  proper  indorsements  thereon, 
filed  with  justice  of  the  peace,  is  a  sufficient 
complaint. — ^Hamilton  ▼.  MeXtonald,  IS  CaL 

128. 

[d]  The  following  complaint  was  brought  in  i 
a  justice 's  court:  "Complaint.  Santa  Bar-' 
bara,  Oct.  20th,  1879.   The  Santa  Barbara 

G-as  Co.,  Dr.,  to  Maria  Antonia  Lataillade. 
To  balance  due  on  rent  of  land,  two  hundred 
and  fifty  dollaw." — indorsed:  "Piled  Oct 
20th,  1879.  B.  D.  Smith,  Justice  of  the 
Peace."  Held,  that  it  was  sufficient. — Lata* 
illade  v.  Santa  Barbara  Gas.  Co.,  58  CaL  4. 

[el  Copy  of  account  for  money  borrowed  Is 
sufficient  complaint  in  absence  of  demurrer. — 
Montgomery  v.  Superior  Court,  68  CaL  410,  9 
Pac  720. 

[f]  In  an  aetion  by  a  bank  In  the  justice's 
court,  a  copy  of  the  note  of  the  defendant 
to  the  bank,  which  is  sued  upon,  is  a  suffi- 
cient complaint;  and  if  the  bank  is  in  fact 
a  corporation,  in  the  absence  of  objection  to 
its  want  of  capacity  to  sue,  by  demurrer  or 
answer,  all  objection  thereto  is  waived. — 
McFall  V.  Buckeye  Grangers'  Warehouse 
Assn.,  122  Cal.  468,  68  Am.  St  Bep.  47,  65 
Pac.  253. 

Fob  Aitthobitibs  raoH  Othbb  States: 

See  31  Cent.  Dig.,  eols.  1256-1270,  SS  807- 

323. 

§  76.   Answer. 

[a]  An  answer  in  a  justice's  court,  denying 
generally  the  allegations  of  the  complaint, 
conforms  substantially  to  the  requirements  of 
Ftaetice  Act,  section  574.— Sullivan  t.  Cary, 
17  Cal.  80. 

[b]  The  Civil  Practice  Act  does  not  require 
the  answer  to  a  verified  complaint  in  an  ac- 
tion in  a  justices'  court  to  controvert  specifi- 
cally the  material  allegations  of  tneh  corn- 
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plaint.  It  Is  Bufflcient  if  the  answer  deny  the 
material  allegations,  either  generally  or  speei- 
ficaUy. — Mintnm  T.  Burr,  20  Cat  48. 

Tom  AnTHOBinis  raou  Othu  States: 

See  31  Cent  Dig.,  cola.  1270-1274,  SS  324- 


I  77.   Anwmdmmiti 

[a]  Amendments  are  to  be  allowed  with 
great  liberalitT  in  juBtiee  eases. — Butler  t. 
King,  10  Cal.  342. 

[b]  Jnatiee  of  the  peace  has  right  to  allow 
complaint  to  be  amended  in  all  respects,  so 
that  the  case  may  be  determined  on  its  mer- 
its; and  this,  whether  the  defect  be  in  the 
statement  of  .lurisdiction  or  any  other  fact. 
The  fn'catest  liberalitv  and  indulgence  should 
be  extended  in  all  such  applieationa. — Liubart 
T.  Buiff,  11  Cal.  280. 

[c]  A  justice  may  allow  a  complaint  to  be 
amended  as  to  jurisdictional  facts.— Linhart 
T.  Buiff,  11  CaL  280. 

[d]  Where  the  complaint  in  a'  justice's 
court,  in  addition  to  a  good  cause  of  action, 
contains  averments  and  prays  relief  respect- 
ing matters  not  within  the  jurisdiction  of  the 
court,  the  action  should  not  for  that  reason 
be  dinmisBed,  but  the  court  should  direct  an 
amendment  or  diareeard  the  objectionable 
matter.— Howard  t.  Valentine,  20  Cal.  282. 

Fob  AuTHOsmits  raou  Other  States: 

See  31  Cent.  Dig.,  eols.  1275  1279,  SS  328- 
331. 


S  78.   Signature. 

[a]  Pleadings  need  not  be  subscribed  by 
party  or  his  attorney. — Montgomery  v.  Su- 
perior Court,  08  Cal.  410,  9  Pac.  720. 

F(A  AiJTROBmEB  nou  Othib  States: 

See  31  Cent.  Dig.,  cols.  1280,  1281,  S  333. 

S  79.   Waiver  of  Defects. 

[a]  Under  Code  of  Civil  Proeednre,  section 
853,  providing  that  in  the  iustice's  court  a 
copy  of  the  note  "upon  which  the  action  is 
based"  is  a  sufBcient  complaint,  the  failure 
of  such  a  complaint  to  show  that  plaintiff  is 
a  corporation  is  waived,  where  defendant  ob- 
jects neither  by  demurrer  nor  by  answer. — 
HePall  T.  Buckeye  Grangers  *  Warehouse 
Assn.,  122  Cal.  468,  jS8  Am.  St.  Bep.  47,  55 
Pae.  253. 

Fob  AuTHOBime  raou  Otheb  States: 

See  31  Cent  Dig.,  eols.  1296-1300,  S  842. 

2  80.   Issues  and  Proof. 

[a]  Where  plaintiff  avers  he  is  administra- 
tor in  fact  of  the  intestate,  and  this  is  not 
denied  in  the  answer,  no  further  proof  of 
plaintiff's  right  to  sue  is  reauisite. — ^Liening 
V.  Gould,  13  Cal.  598. 


[bl  The  issues  in  an  action  before  a  jastiee 
of  the  peace  for  monthly  sums  due  andei  ai 
order  held  snffleient  to  raise  the  issue  whether 
the  order  had  been  previonsly  revokad.— 
Koehler  t.  Holt  Mfg.  Co.,  146  CaL  SS5,  BO 
Pac  73. 

Fob  AuTHOBmxs  nou  Othbb  Srang: 

See  81  Cent  Dig.,  eols.  1284-1296,  |  338. 

§  81.  DlsmlssaL 

[a]  Where  the  complaint  in  action  to  re- 
cover possession  of  a  mining  claim,  in  a  jus- 
tice's court,  improperly  contains  an  allegi- 
tion  of  an  injury  done  and  a  prayer  for 
damages,  the  action  sbonld  not  be  dismissed, 
but  the  allegation  should  be  disregarded  or 
stricken  out,  and  the  plaintiff  be  ^owed  to 
try  his  right  to  the  eli^— Van  Etten  v.  JU- 
son,  6  Cal.  19. 

[b]  Suit  was  begun  before  a  justice  in 
township  No.  5;  service  was  returned  as  nude 
in  township  No.  3,  by  a  constable  of  the 
same;  before  answer  was  filed,  defendant 
moved  to  dismiss  for  want  of  jurisdiction  in 
the  court  over  his  person,  and  for  insufBcienej 
of  the  constable's  return  to  confer  jurisdic- 
tion. Held,  that  the  motion  was  properly  n- 
fused,  though  a  showing  that  the  facts  were 
Bueh  that  the  record  eould  not  be  amended 
wonld  have  entitled  defendant  to  a  dismiaisl. 
Hamilton     McDonald,  IS  Cat.  128. 

[c]  Justice  may  dismiss  eanse  for  nonap- 
pearance of  plaintiff. — O'Connor  t.  Blake,  29 
Cal.  313. 

F(»  Attthobitus  nov  Othb  States: 

See  31  Cent  Dig.,  cola.  1308-1313,  319. 

350. 

g  82.   Maadanms  to  Con^eL 

[a]  A  writ  of  mandate  will  issue  to  compel 
a  justice  of  the  peace  to  enter  a  judgment  of 
discontinnaneev — ^Anderson  t.  Pennie,  32  CsL 
265. 

S  83.  —  Belnstatement 

[a]  A  justice  of  the  peace  has  no  power  to 
vacate  a  judgment  of  dismissal  on  the  groasd 
of  nonappearance  of  the  plaintiff,  and  rein- 
state the  ease^— O'Connor  t.  Blake,  29  CaL 
312. 

§  84.  Kottee  of  Trial 

[a]  Under  Code  of  Civil  Procedure,  section 
873,  providing  that  a  trial  in  a  justice 's  court 
must  commence  at  the  expiration  of  one  hour 
from  the  time  specified  in  the  notice  whiek 
section  850  requires  to  be  ^ven  by  the Justiee, 
the  notice  most  be  given  in  writing.— Jones  v. 
Justice's  Court  of  City  of  Los  Angeles,  97 
CaL  523,  32  Pac.  575. 

[b]  The  notice  of  the  day  fixed  for  the  bill 
01  an  action  in  the  justice's  court,  required 
by  section  850  of  the  Code  of  Civil  Proeedart 
to  be  given  to  the  parties  to  the  action  wks 
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liaTe  Appeared,  mart  be  in  writing  and  form 
a  part  of  the  record,  and  there  mast  be  an  en- 
try thereof,  and  of  the  mode  in  which  it  is 
given,  in  the  justice's  docket,  in  order  to 
authorize  him  to  proceed  upon  the  trial  of  the 
case  and  render  a  judgment  therein. — Jones 
V.  Justice 's  Court  of  lios  Angeles  Citjr,  97  Cal. 
623,  32  Pac.  575. 

[e]  While  it  is  not  necessary  that  the  justice 
should  serve  the  notice  in  person,  he  ought 
not  to  accept  the  verbal  statement  of  the 
plaintiff  that  notice  had  been  served  upon  the 
defendants,  nor  is  a  mere  entry  in  the  docket 
that  plaintiff's  attorneys  filed  affidavits  of 
service  of  notice  of  trial  any  evidence  that 
the  afBdavitB  contained  proper  proof  that  the 
notice  had  been  given  to  the  defendants. — 
Jones  V.  Justice's  Court  of  Los  Angeles  City. 
97  Cal.  523,  32  Pae.  575. 

[d]  Under  Code  of  Civil  Praeednre,  seetioB 
1010,  declaring  that  "notices  must  be  in  writ- 
ing," and  section  1011,  providing  that  the 
service  "may  be  personal  by  delivery  to  the 
party  or  attorney, "  or  by  leaving  it  at  the 
office  or  residence  of  the  attorney  or  the  resi- 
dence of  the  party,  the  notice  of  the  time 
of  trial  in  justice  eonrt  required  section 
850  most  be  ^ven  in  writing,  and  served  in 
the  manner  prescribed,  and  the  service  of 
such  notice  cannot  be  waived  by  defendant's 
attorney  consenting  through  the  telephone  to 
the  setting  the  trial  for  a  day  certain. — Elder 
V.  .Tnstice  Court  of  Third  Tp.  Fresno  County, 
136  Cal.  364,  68  Pae.  1022. 

[e]  Code  of  Civil  Procedure,  section  880, 
providing  that  when  all  the  parties  to  an  ac- 
tion in  a  justice's  court  served  with  process 
shall  have  appeared,  or  some  of  them  have  ap- 
peared and  the  remaining  defendants  have 
made  default,  "the  justice  must  fix  a  day 
for  trial  and  notify  plaintiff  and  defendants 
who  have  appeared  thereof,"  renders  a  judg- 
ment entered  without  the  giving  sneh  notice 
to  a  defendant  served  with  process,  and  who 
appeared,  invalid,  the  giving  of  the  notice 
being  jurisdictional. — Elder  v.  Justice  Court 
of  Third  Tp.  Fresno  County,  136  CaL  864,  68 
Pac.  1022. 

[f]  A  defendant  held  sufficiently  notified  of 
time  and  place  of  trial  of  a  justice  suit,  under 
Code  of  Civil  Procedure,  section  850. — Grant 
V.  Justice's  Court  of  Second  Tp.  Tuolumne 
Ponnty  (Cal.  App.),  88  Pae.  263. 

J  BS.  ContUuianee  or  Poa^onraumt. 

fa]  Although  the  granting  by  a  justice's 
court  of  a  motion  for  a  continuance,  without 
any  affidavit  or  other  legal  evidence  showing 
the  necessity  therefor,  is  error,  yet  the  com- 
mission of  such  an  error  will  not  authorize  the 
supreme  court  to  direct  the  justice  by  writ  of 
mandate  to  dismiss  the  action. — Whaley  v. 
King,  92  Cal.  431,  28  Pac  579. 

[b]  A  justice's  court,  after  overruling  a  de- 
murrer interposed  by  the  defendant  to  the 
complaint,  has  the  power,  under  section  874 
of  the  Code  of  Civil  Procedure,  to  allow  the 
defendant  two  days  in  which  to  answer  the 
complaint,  and  to  postpone  the  trial  for 
that  period;  and'  tlw  jnstiea  eannot  be  com* 


Selled  hy  mandamus  to  render  judgment  by 
etwalt  against  the  defendant.— HaU  v.  Ker 
rigan,  135  Cal.  ^  66  Pac.  808. 

[e]  The  action  of  a  justice  of  the  peace, 
based  on  a  statement  in  an  affidavit  for  a  con- 
tinuance, to  the  effect  that  defendant's  at- 
torney would  be  engaged  in  another  eonrt  on 
the  day  set  for  tnal,  in  orderinff  such  eon* 
tiuuance,  if  erroneous  as  against  plaintiff,  was 
only  an  error  in  the  exercise  of  jurisdiction, 
ana  did  not  avoid  a  jud^ent  for  plaintiff. — 
Disque     Eerrington,  189  Cal.  1,  72  Pae.  33% 

Foe  AuTHOBims  tboh  Othsk  States: 

See  31  Cent.  Dig.,  eols.  1314-1329,  ||  351- 
861. 

{  S6.  Conrsa   of  Trial— Determination  of 
Ploa  In  Abatomsmt  Before  Boadiut  Mar- 

[a]  Plea  In  abatement  to  jurisdiction  should 
be  determined  before  proeeeding  to  hear  mer- 
its of  case. — Small  v.  Gwinn,  6  Cal.  449. 

Fob  AuTHwrniB  nxtu  Othek  Statu: 

See  31  Cent.  Dig.,  eols.  1389,  1830,  |  862. 

g  87.  Judgment. 

Jadgmenu  of  eoorts  of  fssUces  of  the  pesos  at 
other  states.    See  ^adgment,  |  548. 

[a]  Where  the  record  shows  that  suit  was 
brought  in  township  No.  4,  ^erra  eounty, 
that  the  summons  was  served  by  the  con- 
stable of  that  township,  in  township  No.  3, 
and  it  nowhere  appears  either  that  the  de- 
fendant was  a  resident  of  township  No.  4,  or 
a  nonresident  of  the  county,  or  that  the  suit 
was  within  any  of  the  other  exceptions  of  the 
statute  (Wood's  Digest,  232,  233),  the  judg- 
ment rendered  is  void,  and  not  admissible  as 
eTidenee  of  title  upon  a  sale  made  therenn- 
der. — Lowa  t.  Alexander,  15  Cal.  296. 

[b]  A  judgment  is  a  contract  within  the 
sixty-seventh  section  of  the  act  concerning 
courts  of  justice  and  judicial  offleers.— Stuart 
V.  Lander,  16  Cal.  372. 

[cl  Where  a  return  to  a  summons  was  made 
in  the  name  of  a  deputy  sheriff,  instead  of  in 
the  name  of  the  sheriff  himself,  a  judgment 
rendered  in  the  suit  in  which  the  summons 
waa  issued,  by  a  justices'  court,  was  held 
void  for  want  of  jurisdiction. — ^Bowley  v. 
Howard,  23  Cal.  401. 

[d]  Judgment  based  on  complaint  which 
does  not  state  cause  of  action  is  not  void.-— 
Brush  T.  Smith,  141  Cal.  469,  75  Pac  55. 

Fn  AuTHOBiniB  Ron  Othu  Statu: 

See  81  Cent.  IMg.,  cols.  1846-1488,  ||  878- 
425. 

I  88.   By  Defanlt. 

[a]  Where  a  summons  in  a  justlee  court 
stated  that,  in  ease  of  default,  "plaintiff 
■  ironld    take    judgment    for    the  amount 
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claimed/'  inatead  of  that  "plaintiff  would 
apply  to  the  court  for  the  relief  demanded," 
as  required  by  Code  of  Civil  Procedure,  tec- 
tion  844,  a  judgment  by  default  thereon  ii 
voidable  only.— Keybexa  t.  MeComber,  67  CaL 
895,  7  Pae.  888. 

[b]  Ib  an  aetioB  fn  a  jostlee's  eonrt  the  im- 
wiation  of  a  defendant  whose  true  name  is 
John  C.  SfcDooald  aa  John  McDonell  does  not 
invalidate  a  judgment  by  default  obtained 
against  him.  nor  subsequent  proeeedinn  had 
thereon, — Allison  v.  Thomas,  78  Cal.  o68,  1 
Am.  St.  Bep.  89,  14  Fae.  309. 

[e]  Irregular  anmrnona  held  suflieient  to  eue- 
tain  default  judgment— Dore  v.  Dougherty, 
72  CaL  834, 1  Am.  St.  Bep.  48, 18  Pae.  621. 

[d]  Where  defendants  appear  and  answer 
but  fail  to  appear  on  day  set  for  trial,  and  case 
is  tried  and  jndgnient  entered,  there  is  'no  de- 
fault.—Weimmer  Sutherland,  74  Cal.  344, 
15  Pae.  849. 

[e]  Enforcement  of  default  judgment  will 
not  be  enjoined  on  ground  that  it  was  taken 
through  excusable  neglect  after  motion  to  va- 
cate has  been  denied  by  justice. — Beagan  ▼. 
Fitzgerald,  75  Cal.  232,  233,  17  Pae.  198. 

[fjl  Where  a  demurrer  is  filed  to  a  com- 
plaint in  a  justice's  court,  and  a  day  for  the 
hearing  thereof  is  fixed  by  the  justice,  and 
notice  of  the  fact  is  served  upon  the  defend- 
ant, as  required  section  850  of  the  Cede 
of  Oivil  Procedure,  the  court  has  jurisdiction, 
under  sections  858  and  872  of  such  code,  upon 
the  failure  of  the  defendant  to  appear  at  the 
hearing,  to  overrule  the  demurrer  and  require 
the  defendant  to  answer  at  once,  and  upon  a 
failure  so  to  answer  to  render  judgment  by 
default  in  favor  of  the  plaintiff. — Stewart  ▼. 
Justice's  Court,  109  Cal.  616,  42  Pae.  158. 

Fob  AuTHoaiTRS  rok  Otbu  States: 

See  31  Cent.  Dig.,  cola.  1359-1878,  888- 

388. 


I  89.    Bntry. 

[a]  Proof  of  verdict  entered  on  doeket  will 
sustain  plea  of  former  judgment  in  bar.— 
Lynch  v.  Kelly,  41  CaL  832. 

[b]  The  laws  provide  that  a  justice  of  the 
peace  shall,  upon  receiving  the  verdict  from 
the  jury,  immediately  render  judgment 
accordingly; -but  the  fornial  entry  of  judg- 
ment is  a  mere  clerical  duty,  and  an  execn- 
tion  issued  by  him,  which  recites  the  judg- 
ment, is  not  void  by  reason  of  his  failure 
to  enter  tha  jndgment^Lyneh  t.  Kelly,  41 
Cal.  232. 

[c]  The  entry  of  a  Judgment  in  a  justiee 
doekat,  regular  on  its  faee,  is  piinia  faeie 
evidence  that  it  was  rendered  on  the  date 
shown. — Baner  t.  Justices'  Oonrt  of  the  City 
and  County  of  San  Francisco,  115  CaL  84, 

.46  Pac.  870. 

[d]  Notwithstanding  Code  of  Civil  Pro- 
eednro,  section  892,  relative  to  jostiees' 
eourti,  j^vidai  tha^  whan  tha  trial  is  by 


the  eonrt,  jnd^ent  must  be  entered  at  thg 
close  of  the  tnal,  a  justice  of  the  peace  omj 
take  a  case  under  advisement,  and  a  judf- 
ment  rondered  some  months  after  trial  h 
valid. — American  Type  Founders  Co.  v.  Jus- 
tiee's  Court  of  SanaaUto  Tp.,  138  CaL  S19, 
65  Pae.  742,  978. 

Fob  Authobitiis  fbou  Other  States: 

Docketing  of  judgment  by  justiee  of  tht 

race:   40  Am.  Dec.  386,  note;  28  L 
A.  638,  note.    See,  also,  31  Ceat 
Dig.,  cols.  1384rl390,  895-398. 

S  90.  Bervlew  by  Justice. 

[a]  A  justice  of  the  peace  cannot  review 
his  own  judgment,  except  on  motion  for  a  new 
trial.— Winter  v.  Fitzpatriek,  35  Cal.  269. 

[b]  Justices  have  no  power  to  review  tbeir 
own  judgments  unless  expressly  authoriied 
by  statute. — Weimmer  t.  Sutherland,  74  CaL 
343,  15  Pae.  849. 

Fm  AOTROBimu  TEOM  Otbxb  States: 

See  81  Cent.  Dig.,  cola.  1391,  1898,  |  «Mi 


§  91.  Opentng  and  Vacatliig. 

[a]  Justice 's  court  has  no  general  power  to 
vacate  judgment. — O  'Connor  v.  Blake,  29  CiL 
313. 

ib]  Proper  remedy  to  provent  enforcement 
void  judgment  is  by  motion  to  set  aside 
execution.— Luco  v.  Brown,  73,  CaL  5,  6,  S 
Am.  St  Bep.  814,  14  Pae.  368. 

[c]  Justice  has  no  power  to  vaeate  otlui 
than  default  judgments. — Weimmer  T.  Sntk- 
erland,  74  Cal.  344,  15  Pae.  849. 

[d]  Code  of  Civil  Procedure,  aection  SS», 
provides  that  justices'  eourts  can  set  asidt 
judgments  by  default  within  ten  days.  Dr- 
fendanta  were  served,  and  filed  an  answer, 
in  a  suit  before  a  justice,  but  were  not 
present  on  the  day  of  trial,  not  having  n- 
ceived  notice  from  the  justice,  and  judgmeEt 
was  rendered  against  them.  Held,  that  tMs 
not  being  a  judgment  by  default,  an  order 
setting  it  aside  was  error. — Weimmer  »• 
Sutherland,  74  Cal.  841,  15  Pae.  849. 

[e]  A  justice  of  the  peace  has  no  power  U 
annul  a  judgment  rondered  in  his  court  after 
a  regular  tnal.— Heinlen  Phillips,  88  CiL 
557,  26  Pae.  366. 

[f]  Application  for  relief  against  a  jaii- 
ment  by  default  must  be  by  motion,  »^ 
the  mere  making  of  a  written  applicatioa  i< 
not  soffleient;  but  the  attention  of  the  eocr 
must  be  called  to  it,  and  the  court  moved  i^' 
grant  it,  or  some  present  action  Teqneit»l 
upon  notice,  to  the  opposite  party,  before 
^iratum  of  the  time  limited^— Speaear  *■ 
Branham,  109  CaL  886,  41  Pae.  1095. 

[g]  Where  a  written  motion  to  set  aadi 
a  judgment  by  default  in  a  justice's  eaaij 
was  handed  to  the  iostiee  on  the  evenii(« 
the  last  day  Usaittd  te  1km  making  of  m 
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application,'  with  a  request  that  the  justice 
file  it,  but  the  justice  was  not  asked  to  act 
upon  it,  and  the  counsel  for  the  opposite 
party  was  not  present  nor  notified  of  a  hear- 
ing until  three  days  after  the  expiration  of 
the  time  limited  for  making  the  application, 
the  court  has  no  jnrisdietion  to  ^ant  the  ap- 
plication, and  a  writ  of  prohibition  will  lie 
to  prevent  further  action  thereon.^ — Spencer 
V.  Branbam,  109  CaL  336,  41  Pac.  1095. 

[h")  A  justice's  court  has  no  jurisdiction 
to  interfere  with  its  judgment  except  in  the 
manner  provided  by  law ; '  and  it  has  no 
power  more  than  ten  days  after  the  entry 
of  a  judgment  b^  default  to  vacate  it  upon 
the  ground  of  mistake,  surprise  or  excusable 
neglect  of  the  defendant;  nor  has  it  juris- 
diction, upon  a  motion  of  the  defendant, 
made  more  than  forty  days  after  the  judg- 
ment, to  hear  and  determine  issues  of  law 
and  fact  aa  to  whether,  after  service  of  sum- 
mons upon  the  defendant  in  another  county, 
an  answer  addressed  to  the  justice  and  sent 
by  mail,  and  received  by  the  constable,  in 
the  absence  of  the  justice,  bad  been  filed 
prior  to  the  default,  or  to  order  such  answer 
filed  nunc  pro  tunc. — Simon  v.  Justice  *B 
Court,  127  Cal.  45,  59  Pac.  296. 

Fob  AuTHOBinxs  nmt  Otbxb  States: 

See  31  Cent.  Dig.,  cols.  1892-1394,  |  401. 

8  92.  Equitable  B^ef  "by  function  or 

Aetton  to  Vacate. 

[a]  If  the  plaintiff  in  some  way  gets  hold 
of  the  justice's  docket  after  entry  of  judg- 
ment, and  altera  the  record  so  as  to  include 
a  defendant  not  originally  named  in  it,  and 
not  serred.  equity  will  vacate  the  judgment. 
Cheater  t.  Miller,  13  Cal.  558. 

[b]  Plaintiff  cannot  enjoin  sale  of  person- 
alty under  an  execution  issued  upon  a  judg- 
ment recovered  against  him  in  a  justice  s 
court  on  the  ground  that  the  summons  was 
never  served  on  him,  and  therefore  that  the 
justice  never  acquired  jurisdiction  of  his  per- 
son; his  remedy  is  by  motion  in  the  justice's 
court  to  set  aside  the  exeeution. — Comstock 
V.  Clemens,  10  Cal.  77. 

[c]  Injunction  will  not  lie  to  restrain  the 
collection  of  a  void  justiee'a  judgment. — 
Gates  T.  Lane,  49  CaL  266. 

[d]  An  injunction  will  not  issue  to  re- 
strain a  levy  of  execution  on  a  justice's  judg- 
ment docketed  in  the  superior  court,  when 
the  relief  sought  is  based  on  the  ground  that 
the  judgment  is  void  because  the  summons 
was  fatally  defective.  Under  the  law  of 
that  state  the  judgment  debtor  has  ample 
remedy  at  law,  by  motion  in  the  justice's 
court,  to  arrest  the  execution. — Luco  v. 
Brown,  73  Cal.  3,  2  Am  St.  Rep.  814,  14  Pat 
366,  Luco  V.  Bushyhead,  14  Pac.  368. 

[e]  In  an  action  to  annul  a  judgment  in  a 
justice  'b  court  by  default,  regular  on  its  face, 
and  for  an  injunction  restraining  its  collection, 
where  the  complaint  showed  that  a  motion, 
made  under  Code  of  Civil  Procedure,  sction 
839,  giving  to  justices  power  to  relieve  from 
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judgments  by  default,  on  good  cause'  shown, 
was  denied,  it  appearing  that  plaintiff  had 
pursued  an  adequate  remedy  at  law,  a.  de- 
murrer to  the  complaint  is  properly  sustained, 
and,  on  refusal  to  amend,  the  injunction 
should  be  dismissed. — Reagan  t.  Fitzgerald, 
75  Cal.  230,  17  Pae.  198. 

[t]  Where  a  justice  of  the  peace  refuses  to 
vacate  a  judgment  obtained  in  his  court 
through  fraud,  and  no  right  of  appeal  lies, 
the  judgment  debtor  is  entitled  to  relief  in 
equity. — Merrimau  T.  Walton,  105  CaL  403, 
38  Pae.  1108. 

[g|  A  complaint  for  an  injunction  to  re- 
strain the  enforcement  of  a  judgment  in  the 
justice's  court,  from  which  it  appears  that 
the  grounds  therefor  were  known  to  the 
plaintiff  within  a  week  after  the  verdict 
against  him,  and  that  the  plaintiff  negli- 
gently failed  to  avail  himself  of  the  remedy 
therefor  by  appeal  within  the  time  limited 
by  law,  does  not  state  a  cause  of  action  for 
the  interference  of  a  court  of  equity. — Hoi- 
lenbeak  t.  McCoy,  127  Cal.  21,  69  Pae.  201. 

[b]  A  further  allegation  that,  at  the  date  of 
the  commencement  of  the  justice's  court 
action,  nothing  was  due  or  unpaid  to  defend- 
ant's assignor  from  plaintiff,  permits  of  the 
presumption  in  support  of  the  judgment  that 
at  that  date  the  amount  claimed  was  due 
and  unpaid  to  defendant,  who  was  then 
assignee  and  owner  of  the  olaim. — Burbridge 
v.  Bauer,  146  CaL  21,  79  Pae.  S26. 

[i]  An  allegation  of  a  complaint  to  set  aside 
a  justice 's  judgment  that  the  note  on  which 
the  judgment  was  obtained  was  never  signed 
by  any  member  of  any  firm  of  which  plaintiff 
waa  a  member,  "to  his  knowledge,"  leaves 
it  to  be  presumed,  in  support  of  the  judgment, 
that  it  was  so  signed  without  plaintiff's 
knowledge,  so  as  to  bind  not  only  the  firm, 
but  plaintiff  himself  individually. — ^Burbridge 
v.  Bauer,  146  CaL  21,  79  Pae.  526. 

[j]  A  complaint  to  set  aside  a  justice's  judg- 
ment, procured  without  any  fraud  on  causes 
of  action  barred  by  limitations  at  the  time 
the  suit  to  set  aside  the  judgment  is  com- 
menced, is  fatally  defective  where  it  fails 
to  afBrmatiTely  show  that  there  was  a  good 
defense  to  the  justtee's  eonrt  aetion. — -Bur* 
bridge  V.  Bauer,  146  Cal.  SI,  79  Pae.  626. 

Fob  AuTHounis  raoic  Otheb  Statu: 

See  31  Cent  Dig.,  eols.  1392-1407,  ||  401- 

4or. 

I  93.   OnwliutveoesB. 

[a]  Judgment  of  justice*  court  is  as  conclu- 
sive as  that  of  any  other  court. — Wiese  v.  San 
Francisco  etc.  Society,  82  CaL  647,  23  Pae. 
212. 

§  94.   OoUatenl  Attack. 

[a]  A  judgment  by  default  rendered  In  a 
justice's  court  cannot  be  attacked  collaterally 
as  void  for  want  of  jurisdiction  of  the  person 
of  the  defendant,  who  was  a  resident  of  the 
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eoanty  bttt  not  of  the  townihip  in  which  the 
Bait  wai  inetitated,  when  there  appears  in 
the  record  a  certificate,  indorsed  on  the  sam- 
mona  the  officer  lerving  it,  and  filed  with 
the  justice  who  acted  on  it,  that  the  sammons 
was  served  on  the  defenc^ant  in  the  township 
in  which  Bait  was  commenced.— ^^gg  v.  Cle> 
menti,  10  Cal.  389. 

[h]_  A  jodffment  bj  defanlt  rendered  by  a 
justice  of  the  peace  may  be  impeached  in  a 
collateral  action  for  want  of  jurisdiction,  as 
shown  hj  a  failure  of  a  deputy  sheriff  who 
made  the  service  to  make  hit  retam  in  the 
name  of  the  sheriff. — Bowlar  r.  Howard,  23 
Cal.  401. 

[c]  Whether  an  alias  summons  was  regularly 
Issued  or  not  is  not  a  jarisdictional  question, 
and  a  judgment  of  a  justice  of  the  peace, 
rendered  on  such  summons,  will  be  held  suffi- 
cient  as  at^ainst  a  collateral  attack. — Dore  v. 
Dougherty,  72  Cal.  232,  1  Am.  St.  Bep.  48, 
13  Pac.  621. 

[d]  Upon  collateral  attack  it  cannot  be 
shown  that  debt  on  which  judgment  is  based 
WHS  merged  in  former  judgment  of  another 
justice  court. — Oregory  v.  Bovier,  77  Cal.  122, 

19  Pac.  232. 

[e]  Upon  collateral  attack  it  cannot  be 
shown  that  defendant  did  not  reside  in  town- 
ship where  he  was  served. — Gregory  v.  Bovier, 
77  Cal.  123,  19  Pac.  232. 

rf]  Justice's  judgment  cannot  be  collator- 
ailv  attacked  unless  it  is  void. — ^Bruah  v. 
Smith,  141  Cal.  469,  75  Pac.  55. 

fgl  When  a  justice  of  the  peace  had  juris- 
diction of  the  parties  and  subject  matter,  the 
judgment  was  not  void  because  the  complaint 
did  not  in  fact  state  a  cause  of  action;  and 
Buch  judgment  was  not  subiect  to  collateral 
attack  in  an  action  to  reclaim  property  sold 
under  execution  issued  on  such  judgment.— 
Brush  V.  Smith,  141  Cal.  466,  75  Pac.  55. 

Fob  Aui^oRniES  rsoH  Othks  Statis: 

See  31  Cent.  Dig.,  cols.  1408-1415,  9S  408- 
411. 

§  95.   Llan. 

Heewsltir  tot  xseordlag  transerlpt  of  JuUee's  JuOf- 
msnt  to  eissto  Jadinent  Usn.   See  Jadgmsnt,  | 

626V^. 

[a]  No  filing  of  transcript  with  the  recorder 
is  necessary,  except  ae  to  property  situated  in 
a  different  county.  With  reference  to  prop- 
erty in  the  same  county,  the  provisions  for 
the  enforcement  of  an  execution  upon  a  judg- 
mi'nt  in  a  justice's  court  are  the  same  as 
those  relating  to  district  courts. — Campbell  v. 
Wickware,  19  CaL  145. 

[b"j  The  filing  of  the  transcript  of  a  judg- 
ment of  a  justice  of  the  peace  with,  and  the 
dofketing  of  it  by,  the  county  clerk  do  not 
make  it  a  iudgraent  or  record  of  the  district 
court.— People  v.  Doe,  31  Cal.  220. 

[c]  In  order  that  a  judgment,  rendered  by 
a  justice  of  the  peace  since  the  adoption  of 


the  code,  may  become  a  lien  on  the  propeity 
of  the  judgment  debtor,  "an  abstract"  aw 
not  "a  certified  copy"  of  the  same  most  be 
filed  in  the  office  of  the  eoan^  recorder.— 
Frazier  v.  Crowell,  52  CaL  399. 

For  Authobitibs  nou  Othbk  Btatb: 
See  31  Cent.  Dig.,  col.  1415,  {  412. 

§  96.  Execution  and  Enforcement  of  Jodf- 
mant. 

[a]  An  executiQU  can  only  be  issued  upon 
a  judgment  obtained  before  a  justice  of  tbe 
peace  within  five  years  after  the  entry  of  the 
judgment.  In  eontemplation  of  tbe  statute 
there  is  no  judgment  after  that  time. — White 
V.  Clark,  8  Cal.  512. 

[b]  Section  214  of  the  Praetiee  Act  bpi^o 
onlv  to  judgments  of  courts  of  record.— WluU 
V.  Clark,  8  Cal.  512. 

[c]  Loss  of  docket  of  a  justice  will  not  pn- 
vent  the  five  years  within  which  a  judgmest 
expires  (Prac.  Act,  sees.  200,  214)  from  rai- 
ning.— White  v.  Clark,  8  Cal.  512. 

[d]  Under  Prmetiee  Act,  section  600,  provia- 
ing  that  an  execution  for  the  enforcement  of 
a  judgment  in  a  justice's  court  may  be  is- 
sued, on  the  application  of  the  party  entitled 
thereto,  at  any  time  within  five  years  of  tli; 
entry  of  judgment,  an  execution  issued  after 
such  time  is  void,  though  the  docket  of  tbe 
justice  has  been  lost  during  a  period  of  tbrce 
years  within  the  tim«.— White  v.  Clark,  8  CaL 
512. 

[e]  An  action  will  lie  in  a  justice's  court  oi 
a  justice 's  judgment,  either  before  or  after 
the  time  for  the  issuance  of  execution  bis  ex- 
pired.—Stuart  V.  Lander,  16  Cal.  372,  76  Am, 
Deo.  688. 

[f}  In  a  suit  on  a  justice's  judgment.  l\f 
court  properly  refused  to  allow  the  deffodiil 
to  set  up  the  statute  of  limitations  after  ht 
had  pleaded  to  the  merits. — Stuart  v.  Lander, 
16  Cal.  372,  76  Am.  Dec.  538. 

[g]  Where  execution  is  issued  on  a  jii<ig 
ment  in  justice's  court  after  an  appeal  ^ 
been  taken  therefrom  to  the  superior  coun. 
a  purchaser  at  constable's  sale  under  such  ex- 
ecution acquires  no  title  to  the  property  pa^ 
chased.— Bullard  v.  McArdle,  98  CaL  355,  Ji 
Am.  St.  Eep.  176,  33  Pac  193. 

[h]  The  facts  that  such  appeal  was  dismiased 
by   the   superior   court,   and   the   order  flf  I 
dismissal  filed  in  the  justice's  court,  and  tbi: 

a  subsequent  order  of  the  superior  court  "  | 
eating  the  order  of  dismissal  was  not  6if^  j 
in  the  juetice's  court,  will  not  afford  m."^  ' 
purchaser  protection,  since  he  Durehased  k 
bis  periL— Ballard  v.  McArdle,  98  CaL  355,  S 
Am.  St.  Bep.  176,  33  Pac.  193. 

[i]  In  an  action  on  a  judgment  by  dehi* 
rendered  in  the  justice  s  court,  the  hatia 
is  upon  the  plaintiff  to  show  affirmatively 
competent  evidence  that  the  justice's  wo: 
acquired  jurisdiction  to  render  the  judgwe! 
sued  upon.— Fisk  JCtcheU,  124  CaL  359. 
57  Pac.  149. 


Digitized  by  Google 


JUSTICES  OP  THE  PEACE,  IV, 


[j]  Code  of  Civil  Procedure,  section  908, 
provides  that  an  execution  issuinff  from  a  jus- 
tice court  must  intelligibly  refer  to  the  judg- 
ment hy  stating  the  names  of  the  parties,  the 
name  of  the  justice,  and  of  the  county  and 
township  or  city  where,  and  the  time  when,  it 
was  Tendered,  and  the  amount  of  the  judg- 
ment. Held,  that  where  an  execution  gives 
the  name  of  the  justice,  the  names  of  the  par- 
ties and  the  county  where  and  the  time  wnen 
the  judgment  was  rendered,  and  its  amount, 
the  writ  is  ameDdable  by  adding  the  name  of 
the  township,  there  not  being  an  entire  omis- 
sion of  the  plaee  where  the  judgment  was 
rendered.-~Brann  t.  Blum,  138  Cal.  044,  72 
Pae.  168. 

[k]  Code  of  Civil  Proeednre,  section  920, 
|>rovideB  that  no  paper  save  a  subpoena  issu- 
ing from  a  justice  court  shall  be  valid  if 
there  are  blanks  left  to  be  filled  in  by  an- 
other. Held,  that  it  is  not  necessary  to  the 
-valid  execution  of  a  writ  of  execution  that 
the  blank  after  the  word  ' '  defendant, ' '  in  the 
clause  wherein  the  officer  is  told  to  take  the 
propertv  of  the  said  defendant,  should  be 
filled  in.— Bruin  ▼.  Blum,  138  Cal.  644,  72 
Pac.  168. 

[1]  Where  an  execution  issued  from  a  justice 
court  shows  that  it  is  issued  on  a  judgment 
against  6.  and  in  favor  of  S.,  and  the  con- 
stable is  by  the  writ  commanded  to  take  the 
property  of  "said  defendant,"  an  objection 
that  it  could  not  be  determined  whether  it 
was  B. 's  or  S. 's  property  that  was  to  be 
levied  on  was  untenable. — Brann  v.  Blum, 
188  CaL  644,  72  Pac.  168. 

[m]  The  statutory  provision  is  merely  in- 
tended to  prevent  persons  other  than  the 
court  from  making  changes  in  the  writ. — 
Brann  t.  Blum,  138  Cal.  644,  72  Pae.  168. 

[n]  An  execution  reciting  that  judgment 
was  recovered  "in  Ju9tice  B. 'e  court  of  S. 
township, ' '  instead  of  reciting  that  it  was 
recovered  in  the  justice's  court  of  S.  town- 
Ship,  was  amendable,  and  it  would  be  ac- 
corded the  same  effect,  with  reference  to  acts 
done  under  it,  as  if  it  had  been  amended. — 
Brush  T.  Smith,  141  Cal.  466,  76  Pae.  55. 

To]  Code  of  Civil  Procedure,  sections  685, 
925,  held  not  to  authorize  action  on  judgment 
of  justice  of  the  peace  after  the  five-year  limi- 
tation prescribed  by  section  336. — John  Hein- 
len  Co.  V.  Cadwell  (CaL  App.),  84  Pac.  443. 

Foe  Adthobities  tbou  Othee  States: 

See  31  Cent.  Dig.,  cols.  1433-1470,  8S  426- 
447. 
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§  97. 


SnppIemMtary  Proceedings. 


[a]  Supplementary  proceedings  authorized 
by  sections  715  and  719,  Code  of  Civil  Pro- 
cedure, can  only  be  taken  after  judgment  ren- 
dered and  execution  issued. — Wells  v.  Tor- 

.  ranee,  119  Cal.  ■439,  51  Pac.  626. 

[b]  Order  supplementary  to  execution  is  an 
order  and  not  a  judgment. — Wells  v.  Torrance, 
119  Cal.  441,  51  Pac.  626. 


A.  Appe 

B.  Certi. 
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  KBCESSITT  FOH  ENTRY,  |  107. 

  CONSENT  JODOUENT,  |  108. 

  DEFADLT  JtTDGMENT.   |  109. 

  ORDER  AFTER  JUDGMENT,  |  110. 

OBJECTIONS  RAISED  FOR  FIRST  TIME  ON  AP- 
PEAL. I  111. 

PROCEEDIN'OS  TO  PERFECT  APPEAL.  |  112. 

  AFFIDAVIT       AND       STATEMENT  OF 

GROUNDS,  I  113. 

  PAYMENT  OF  FEES  AND  COSTS,  |  114. 

  BONDS.   UNDERTAKINGS   OR  DEPOSITS. 

I  115. 

  NOTICE  OF  APPEAL.  |  116. 

  FILING    NOTICE    AND    BOND,    f  117. 

  APPEARANCE  AS  WAITER  OF  DEFECTS, 

I  118. 

RECORD— PILING.    |  119. 

  COMPELLING  TRAHSHI88ION,  |  120, 

DISMISSAL.'!  131. 

  EFFECT,  I  122. 

  REINSTATEMENT,  |  12S. 

CHANGE  OP  VENUE,  |  124. 
HEARING.  I  125. 
REHEARING.   |  126. 

TRIAL  OP  CAUSE  ANEW — CASES  TRIABLE  IN 

APPELLATE  COURT,  |  127. 
  PROCEEDING  WITH  TRIAL  AS  WAIVER 

OF  DEFECTS.    |  128. 

  SCOPE  OF  INQUIRY,  |  129. 

  NEW  OR  AMENDED  PLEADINGS,  |  180. 

  EVIDENCE.    I  131. 

  DISMISSAL,  I  182. 

  NEW   TRIAL,    I  189. 

REVIEW,    I  134. 

AFFIRMANCE,   MODIFICATION,  REVERSAL  OR 

REMAND.  I  185. 
LZABILITT  OF  SURETIES  ON  APPEAL  BONDS, 

I  186. 

ACTIONS  ON  APPEAL  BONDS  OB  UNDERTAK- 
INGS. I  187. 

App««l»bllitr  of  d«eitl«u  «f  taptzm  court  ob  ap-. 
Vtti  fnuB  Jutleo  mart,  fleo  Appoal  Mid  Bnor, 
I  81. 

OoneltulTOMU  of  Jndfvoiit  of  nporlox  eonil  la 
UM  appoklod  from  JuUeo  eonil.  Sto  JOdgMont, 
I  404. 

1  101.  Nftton  and  Form  of  Bomedjr. 

[a]  Code  of  Civil  Procedure.  Bection  890, 
Bobdivision  4,  providing  that,  if  an  objection 
that  the  action  before  a  justice  ib  brought  in 
the  wrong  •county  is  overraled,  it  is  cause  for 
reversal  on  appeal,  does  not  prevent  defend- 
ant, on  such  objection  being  erroneously  over- 
ruled, from  appealing  both  on  questions  of 
law  and  fact,  so  as  to  enable  the  appellate 
court  to  dismiss  the  case. — Holbrook," Merrill 
&  Stetson  v.  Superior  Court  of  Sacramento 
County.  106  Cal.  S89,  39  Pae.  936. 

Fob  Authorities  feom  Other  States: 

See  31  Cent.  Dig.,  cols.  1492-1494,  |  465. 

g  102.   ApiwUate  Jnrisdictlon. 

[a]  Appeal  does  not  lie  to  district  court 
from  the  judgment  of  a  justice. — Gray  t. 
Schnpp,  4  Cal.  185. 

[bj  County  court  has  sole  appellate  juris- 
diction in  all  cases,  civil  and  criminal,  arising 
in  justices'  courts,  subject  to  such  restriction 
aa  the  legislature  may  impose  by  making  tho 


decisions  of  the  justice  final  in  sueb  cases  m 
may  be  determined  by  law. — ^People  r.  Fowler, 
9C5il.  85. 

[e]  Under  the  constitution,  and  prior  to  hmj 
act  of  the  legislature  relating  to  appeals  from 
justices'  courts,  the  superior  con^  had  juris- 
diction of  such  appeals.— California  Fruit  etc 
Co.  V.  San  Francisco  Superior  Court,  60  CaL 
305. 

[d]  On  an  appeal  from  a  justice,  held  that 
the  superior  court  had  no  jorisdictioD  to  pro- 
ceed to  try  the  cause  and  to  render  jodgmeut. 
Null  v.  Superior  Court  of  Shasta  County  (CaL 
App.),  87  Pae.  392. 

Fob  Authobitibs  nou  Otkeb  States: 
See  31  Cent.  Dig.,  cola.  1496-1501,  89 
471. 

§  103.   Jurisdiction  of  Lomr  Court. 

[a]  Where  judgment  ef  justice  is  for  amoast 
exceeding  jurisdiction  the  county  court  on 
appeal  should  dismiss  the  whole  ease. — ^Ford 
T.  Smith,  5  Cal.  331. 

[b]  Where  a  justice's  court  has  no  jurisdic- 
tion of  an  action  to  recover  specific  propertr, 
because  its  value  exceeds  the  limit  of  its  ^- 
risdietion,  the  snperior  court  can  take  no  jd- 
risdiction  of  such  an  action,  on  appeal  fn» 
the  justice's  court.  —  Shealor  v.  Aoudor 
County  Superior  Court,  70  Cal.  564,  11  Fk. 
653. 

[c]  Although  the  justice's  court  had  no  ja- 
risdiction  of  the  subject  matter  of  the  aetioi, 
yet,  where  the  case  was  appealed  tberefron 
upon  questions  of  law  and  fact  to  the  superior 
court,  and  tried  there  without  objection  t» 
the  jurisdiction,  the  superior  court  haria; 
original  jurisdiction  of  the  subject  matter  ind 
of  the  parties,  its  judgment  is  not  void; 

it  will  not  be  reversed  upon  appeal  to  tkii 
court.— De  Jamatt  v.  Marques,  132  Cal.  7W, 
64  Pae.  1090. 

I  104.  Duty  to  Aasmiu  Jnrlsdictioii. 

[a]  Superior  court  cannot  devest  itself  d 
jurisdiction  on  appeal  from  justice  courV  byr- 
roneously  holding  that  appeal  was  irreeulsrir 
taken.— Hall  t.  Snperior  Court,  68  Cat  25,  i 
Pae.  509. 

I  lOS.   Bight  to  AppeaL 

[a]  The  payment  of  the  amount  of  the  jotf- 
ment  into  court  by  defendant  cannot  depr." 
plaintiff  of  his  right  to  appeal  to  the  snperi-' 
court  from  a  judgment  of  a  justice  of  tk* 
peace. — Scott  v.  Yolo  County  Superior  CmjI 
73  CaL  11,  14  Pae.  374. 

Fob  Authobitibs  mm  Otkkb  Btatb: 
See  31  Cent.  Dig.,  eala.  1544-1647,  If 

607. 

§  106.  AppealaU»  JttdgnuntB  and  OHIw 

[a]  An  appeal  lies  from  the  justics's  ess^ 
to  the  eonntf  court,  in  an  action  brosgU 
against  b  rauroad  company  nnder  the  act « 
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April  14,  1863,  to  recover  for  overehargM. — 
Barson  t.  Cowles,  25  Cal.  535. 

[b]  The  eonntj  court  has  no  power  as  a 
court  of  appeal  to  review  the  judgment  and 
proceedings  of  a  justice  of  the  peace,  in  a  case 
in  which  he  has  issued  a  search-warrant  for 
stolen  property,  and  ordered  it  to  be  deliv- 
ered to  the  owner. — ^People  v.  Hallowav,  26 
Cal.  651. 

fc]  There  can  be  no  appeal  from  the  order 
of  a  justice's  court  refusing  to  take  off  a  de- 
■  fault. — Rickey  v.  Nevada  County  Superior 
•  Court,  59  Cal.  661. 

[i]  Section  974,  Code  of  Civil  Procedure,  is 
the  only  provision  authorizing  appeal  from 
justice  to  superior  court. — WellB  y.  Torrance, 
119  CaL  439,  51  Pae.  626. 

[e]  'An  order  in  supplementary  vroeeedlngB 
is  not  a  judgment,  mthin  Code  of  Civil  Pro- 
cedure, title  13,  chapter  3,  section  974,  provid- 
ing for  appeals  from  judgments  in  police  or 
justices'  courts. — Wells  v.  Torrance,  119  Oal. 
437,  51  Pae.  626. 

[f]  "Order"  of  justice  of  peace  is  not  ap- 
pealable.—Welto  T.  Torranee,  119  Cal.  440,  51 
Pae.  626. 


I  107.   N«eeiilt7  for  Bntzy. 

[al  Superior  court  has  jurisdiction  of  ap- 
peal from  justice  court  though  no  judgment 
was  entered  by  justice  in  accordance  with  ver- 
diet. — Montgomery  t.  Superior  Court,  68  Cal. 
411,  9  Pac.  720. 


§  108,    Consent  Judgment. 

[a]  An  appeal  will  not  lie  from  a  jnugment 
entered  in  a  justice 's  court  a^^inst  defendant 
by  consent.— feazell  t.  Superior  Court  of  City 
and  County  of  San  Francisco,  4  Pac.  503. 

g  109.   Default  JuAgaaA. 

[a]  Appeal  does  not  lie  from  justice's  court 
on  questions  of  fact  in  case  of  default. — ^Peo- 
ple V.  County  Court,  10  Cal.  19. 

[b]  A  defendant  who  has  been  properly 
served  with  process  issued  out  of  a  justice's 
court,  who  allows  judgment  to  be  taken 
against  him  by  default,  admits  the  facts  al- 
leged in  the  complaint,  and  no  appeal  will  lie 
from  such  judgment  in  reference  to  such  facts, 
there  being  no  issue  of  fact. — ^Fnnkanstein  v. 
Elgutter,  11  Cal.  328. 

§  110.   Ordn  After  Judgment. 

[a]  Orders  made  by  justice  of  the  peaee  af- 
ter final  judgment  are  not  appealable.— Wells 
V.  Torranee,  119  Gal.  441,  51  Pao.  626. 

§  111.  Objeetlou  Biliad  for  Fint  Tirae  en 
Appeal. 

[a]  Where,  in  an  action  before  a  justice  to 
recover  a  sum  of  money  due  on  an  assessment 
for  street  work  in  a  municipality,  no  ques- 
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tion  of  the  legality  of  the  assessment  is  raised 
before  the  justice,  so  as  to  oust  him  of  ju- 
risdiction, such  question  cannot  be  raised  in 
the  superior  court  on  an  appeal  from  the  jus- 
tice's judgment. — Williams  t.  Heeartney,  69 
CaL  556,  11  Pae.  186. 

Fob  ADTHORmEs  vbom  Othek  Statbs: 

See  81  Cent.  Dig.,  cola.  1547-1557,  IS  SOS- 
SIS. 


g  112.  Proceedings  to  Perfect  Appeal. 

[ajl  On  an  appeal  from  a  justice 's  judgment 
notice  of  exception  to  the  sureties  should  not 
be  filed  with  the  justice. — Reynolds  v.  County 
Court  of  San  Joaquin,  47  Cal.  604. 

[b]  To  effectuate  an  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  three  things 
are  necessary,  viz.,  the  filing  of  a  notice  of 
appeal  with  the  notice,  the  service  of  a  copy 
of  the  notice  upon  the  adverse  party,  and 
the  filing  of  an  undertaking;  and  all  these 
things  must  be  done  within  thirty  days  after 
the  rendition  of  the  judgment,  and  are  juris- 
dictional prerei^uisites,  but  the  order  in  which 
they  are  done  is  not  material. — Coker  v.  Col- 
usa County  Superior  Court,  58  CaL  177. 

[el  Mere  order  in  which  acts  to  perfect  ap- 
peal are  done  is  not  material. — Hall  Supe- 
rior Court,  68  CaL  25,  8  Pae.  509. 

[d]  Superior  court  can  acquire  no  jurisdic- 
tion of  a  cause  in  the  justice's  court  except 
in  conformity  with  the  steps  prescribed  by 
statute  for  taking  an  appeal  therefrom.— 
Sherer  t.  Superior  Court,  94  CaL  354,  29  Pae. 
716. 

[e]  Superior  court  has  no  jurisdiction  to  ex- 
tend time  for  perfecting  appeal  from  justice 
court. — McCraeken  v.  Superior  Court,  86  Cal. 
76,  24  Pae.  845. 

Fob.  AvTHosims  rom  OrHsa  Statss: 

See  81  Cent  Dig.,  cols.  1561-1658,  9}  520- 
599. 


§  lis.    Affidavit   and   Statement  of 

Oronnds. 

[a]  A  defendant  properly  served  with  pro- 
cess out  of  a  justice's  court,  and  suffering  de- 
fault, cannot  ask  the  county  court  to  bear  the 
appeal  on  questions  of  law,  unless  there  was  a 
statement  filed  of  the  grounds  on  which  be 
intended  to  rely^— People  ex  rel.  Jones  v. 
County  Court  of  El  Dorado  Connty,  10  CaL  19; 
Funkenstein  v.  Elgutter,  11  CaL  328. 

[b]  Appeal  was  taken  to  the  supreme  court 
from  a  justice's  decision  upon  a  case  sub- 
mitted upon  an  agreed  statement  of  facts. 
Instead  of  the  affioavit  required  by  Practice 
Act,  section  377,  the  record  only  showed  an 
allegation  in  the  agreed  statement  on  appeal 
that  the  case  was  heard  below  on  an  agreed 
statement,  "and  the  affidavit  of  the  defend- 
ant that  the  controversy  was  real."  Held, 
that  this  was  fatally  defective,  and  the  appeal 
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was  dismimd^Hellois  v.  Chaine,  20  Cal. 
679. 

TOA  AUTHOSITHS  VBOH  OtBBB  8TATE3: 

See  31  Cent.  Dig.,  eob.  lS7«-158a,  ||  534- 
642. 


2  114.   Payment  of  F«m  and  Oosti. 

[a]  One  of  the  cOnditiooB  upon  which  an 
appeal  it  allowed  from  justicea*  courts  is  the 
payment  of  the  eosts  oi;  the  motion. — McDer- 
nott  V.  Donglass,  5  Cal.  80. 

[b]  Justice  of  the  peace  may  refuse  to  send 
up  the  traoscript  of  a  cause  tried  before  him 
until  his  fees  ar«  paid  br  the  appellant. — 
Bray  t.  Redman,  6  Cal.  287, 

[e]  An  offer  to  pay  the  justice  his  costs, 
on  appeal,  as  soon  as  the  appeal  papers  are 
ready  to  transmit  to  the  county  court,  is  not 
a  sufficient  tender,  under  the  statute.  The 
fees  must  be  tendered  nnoondit  tonally. — Peo- 
ple ex  rel.  Hamilton  v.  Harris,  9  Cal.  671. 

[d]  A  party  appealing  from  a  justice's  court 
must  pay  all  fees  of  the  justice,  including 
those  OD  the  trial  incurred  by  the  respondent 
as  well  as  by  the  appellant,  and  those  on  ap- 

?eal,  before  the  jusuce  can  be  compelled  to 
orward  the  papers  to  the  elerk  of  the  supe- 
rior court.— Webeter  t.  Hanna,  102  Cal.  177, 
36  Pae.  421.- 

Fctt  ADTHORims  nox  Otheb  States: 

See  31  Cent  IMg.,  eoli.  1686-1393,  SS  648- 
649. 

§  116.   Bonds,  midertakings  or  DepMlts. 

LUbUlty  of  taratlsi.    Sm  port,  f  136. 
AcUau  on  bonds.    See  port,  |  137. 

I^a]  Omission  of  the  words  '*to  pay  to" 
will  not  invalidate  the  obligation  of  an  appeal 
bond.— Billings     Boadhonse,  S  Cal.  71. 

[b]  It  is  the  duty  of  a  justice  of  the  peace, 
when  an  appeal  bond  is  presented  to  him  for 
his  approval,  to  act  promptly.  If  he  receives 
the  bond  without  objection  it  will  be  too  late 
to  disapprove  it  the  next  day. — People  ex  rel. 
Hamilton  v.  Harris,  0  Cal.  571. 

[c]  The  word,  "or,"  in  Civil  Code,  section 
978,  joining  the  clauses  referring  respectively 
to  the  undertaking  for  costs  on  appeal  from  a 
Justice's  court  and  an  undertaking,  for  a  stay 
of  proceedings,  is  to  be  read  "and,"  and  in 
all  cases  the  former  undertaking  is  essential. 
McConky  v.  Alameda  County  Superior  Court, 
56  CaL  83. 

[d]  On  appeal  from  a  judgment  in  a  jus- 
tice's court,  one  of  the  conditious  of  the  un- 
dertaking was  that  the  appellant  would  pay 
all  costs  recovered  against  him  in  the  appel- 
late court.  Held,  that  neither  the  circum- 
stance that  the  amount  of  the  bond  was  more 
than  one  hundred  dollars,  nor  that  it  was  in- 
sufficient in  'amount  to  operate  a  star  of  exe- 
cution, rendered  the  appeal  inelfectualj — Ward 
T.  Uarin  County  Superior  Court,  58  CaL  519. 


[e]  Upon  an  appeal  from  a  justice's  court, 
the  superior  eonrt  has  power  to  authorize 
the  appellant  to  file  a  new  undertaking,  u 
lieu  of  an  undertaking  insuffieient  in  form.— 
Gray  v.  Amador  County  Superior  Court,  61 
Cal.  337.  '  r~ 

[f]  Where,  under  Code  of  Civil  Procedure, 
section  978,  money  has  been  deposited  in  lien 
of  an  undertaking  on  appeal  from  a  justice 
court,  the  appellant  cannot  withdraw  it,  and 
file  an  undertaking,  after  the  statutory  linu- 
tatioo  of  time  for  filing  undertakiDgs  has  ex* 
pired.  He  thus  abandons  his  appeaL — ^Unllei 
V.  Hunt,  67  Cal.  69,  7  Pac.  121. 

[g]  Where,  on  appeal  from  a  justice  court, 
the  sufficiency  of  the  sureties  on  appellaut'i 
undertaking  is  excepted  to,  and  he  files  a  new 
undertaking,  with  other  sureties,  but  givei 
no  notice,  as  required  by  statute  (Code  Civ. 
Proc,  see.  978),  the  appeal  must  be  dismissed. 
Wood  V.  Monterey  County  Superior  Court 
67  CaL  115,  7  Pac.  200;  Herting  v.  SaiU 
Barbara  Superior  Court,  10  Pac.  514. 

[h]  If  sureties  fail  to  justifv  within  tim« 
prescribed  after  exception  to  their  sufficiency, 
appeal  is  ineffectual  for  any  purpose. — M<- 
Cracken  v.  Superior  Court,  86  Cal.  76,  ii 
Pac.  845. 

[i]  Where  defective  or  informal  ondeittk- 
ing  on  appeal  has  been  filed  in  justire  conrt. 
superior  court  may  allow  new  undertaking  if> 
be  filed. — McCracken  v.  Superior  Conrt,  86 
Cal.  77,  24  Pae.  845. 

[j]  Under  Code  of  Civil  Procedure,  section 
974,  978,  the  nndertaking  on  appeal  from  i 
justice  of  the  peace  must  be  filed  within 
thirty  days  from  the  rendition  of  judgment 
in  order  to  give  jurisdiction,  and,  where  it  ii 
not  filed  in  time,  the  judgment,  on  appeal,  of 
the  municipal  court  of  appeals  of  San  Fran- 
Cisco,  to  which  it  was  transferred  from  tlw 
county  court,  is  void. — ^McKeen  Naugfatoa, 
88  CaL  462,  26  Pac.  354. 

[k]  Where  a  judgment  of  a  justice  was  regu- 
larly pronounced  against  L.,  and  the  apjial 
bond  recited  that  it  was  ^iven  to  perfect 
appeal  by  L.  from  a  judgment  rendcird 
against  him,  the  consideration  was  auffieientlr 
shown;  and  the  fact  that  the  clerk,  in  entering 
the  judgment,  by  a  mere  clerical  misprisiDit, 
wrote  the  name  "E.,"  instead  of  "L.,"  i« 
one  place  in  the  body  of  the  judgment,  did 
not  show  that  no  judgment  was  rendered 
against  L.— Adler  v.  Stande,  136  CaL  18S, « 
Pac.  599. 

[1]  Code  of  Civil  Procedure,  section 
held  to  authorize  a  deposit  with  a  justice  of 
the  peace  in  Hen  'ot  an  appeal  bond  reqainJ 
by  section  978  on  an  appeal  in  a  civil  eai* 
from  the  justice  to  the  superior  court. — Lsw» 
V.  Troutt,  147  Cal.  172,  81  Pac  401. 

[m]  Upon  appeal  to  the  anperior  coart 
where  an  insufficient  undertaking  had  hen 
filed  in  time,  upon  motion  to  dismiss,  th«  n- 

ferior  eourt  has  power  to  make  an  order  wt- 
horizing  appellant  to  file  a  new  andertshiaf 
in  lien  of  the  insufficient  nndertaking.-^'b' 
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nans     8ap«rior  Court  of  San  Franeiseo,  IB 
PM.8C9. 

[n]  An  appeal  will  not  be  dismiBsed  beeanse 
the  bond  was  not  filed  within  thirty  days 
after  t^e  rendition  of  the  judgment  hj  a 
justice  Si  the  peace,  if  the  bond  was  delivered 
and  left  at  the  office  of  the  jnatice,  bat  was 
not  received  or  marked  ' '  Piled '  *  by  him  nntil 
two  days  after  the  thirty  days. — Perkins  v. 
Superior  Court  of  Fresno  County,  37  Pac.  780. 

[o]  Code  of  Civil  Procedure,  flection  978,  as 
amended  in  1880,  relative  to  appeals  from  jus- 
tices'  courts,  held  not  to  repeal  section  926, 
relating  to  the  same  subject,  and  enacted  in 
1878,  even  though  the  proviBiona  of  the  two 
sections  were  regarded  as  inconsistent, — Swen 
V.  Monroe  (CaL  Sup.).  83  Pae.  1074. 

[p]  Code  of  Civil  Procedure,  section  978^ 
relative  to  undertakings  on  appeal  from  a 
justice's  judgment,  held  not  in  conflict  with 
section  926,  authorizing  a  deposit  in  lieu  of  an 
undertaking  in  such  proceedings. — Swen  T. 
Monroe  (Cal.  Sup.),  83  Cal.  1074. 

[q]  Under  Code  of  Civil  Procedure,  sections 
026,  978,  anthorizing  a  deposit  of  one  hundred 
dollars  in  lieu  of  bond  on  appeal  from  a  juS' 
ttce 's  judgment,  a  deposit  of  leas  than  one 
hundred  dollars  is  ineffectual,  though  the 
judgment  and  costs  do  not  exceed  the  sum  de- 
posited.—Swen  V.  Monroe  (CaL  Snp.),  83  Pae. 
1074. 

Fob  AuTHOBinss  r&ou  Otheb  States: 

See  31  Cent.  Dig.,  eola.  1994-1031,  §§  S50- 

578. 

I  116.   Notlca  of  AppeaL  , 

[a]  A  notice  of  appeal  from  a  justice's  to 
a  county  court,  stating  that  defendant  ap- 
pealed from  the  whole  judgment,  is  a  sufScient 
notice  within  the  statute. — Price  v.  Van  Can- 
eghan,  S  CaL  123. 

[b]  Notice  of  appeal  from  the  judgment  of 
a  justice  of  the  peace  may  be  served  on  the 
attorney  of  the  adverse  party. — ^Welton 
Oaribardi,  6  CaL  245. 

[e]  Oeneral  law  regnlatlng  appeals,  whieh 

provides  that  notice  may  be  served  on  the 

{tarty  or  his  attorney,  mast  govern  cases  aris- 
ng  in  justices'  courts. — ^Welton  v.  Oaribardi, 

6  Cal.  245. 

[d]  On  appeal  to  the  county  court  from  a 
judgment  of  the  justice's  court,  on  queetions 
of  law,  appellant  must  set  forth,  in  the  notice 
of  appeal,  a  statement  of  thegronnds  on  which 
he  intends  to  rely.— People  v.  El  Dorado 
County  Court,  10  CaL  19. 

[e]  Notice  of  appeal  from  a  justice  of  the 
peace  from  a  judgment  in  an  action  of  for- 
cible entry  and  detainer  is  not  invalid  be- 
cause it  contains  the  clause,  "This  appeal  is 
taken  on  questions  of  law  alone."— ZoUer  v. 
McDonald,  23  CaL  136. 

[f  ]  Omission  of  persons  signing  to  designate 
themselves  as  attorneys  for  the  appellant  will 
not  render  the  notice  of  appeal  from  a  jua- 
tiea'a    judgment  ineffeetnal.— Butledge  t. 


Hamboldt  County  Superior  ConM,  67  CaL  85, 
7  Pac.  144. 

[g]  Service  of  notice  of  appeal  is  jnrisdie- 
tional  fact,  and  if  such  service  has  not  been 
made  within  the  statutory  time  and  accord- 
ing to  the  requirements  of  the  statute,  ap- 
pellate coart  derives  no  jurisdiction  of  the 
case. — Dalzell  v.  Superior  Court,  67  Cal.  453, 
7  Pac.  910. 

Si]  Appeal  from  justice  court  Is  regular 
ere  notice  is  served  and  filed  and  bond  is 
filed  within  thirty  days  after  judgment. — Hall 
T.  Superior  Court,  68  Cal.  25,  8  Pac.  509. 

Ji]  Code  of  Civil  Procedure,  section  974,  pro- 
viding that  a  notice  of  appeal  from  a  justice 
to  a  superior  court  shall  be  served  on  the 
adverse  party,  is  complied  '^ith  by  service  on 
the  manager  of  a  corporation,  for  the  cor- 
poration itself,  as  sueh  notice  is  analogous  to 
a  summons  which,  under  teetion  411,  may  be 
served  on  the  managing  agent  of  a  corpora- 
tion; the  terms  "manager"'  and  "managing 
agent '  *  being  synonymous. — Pacific  Coast  Ey. 
Co.  V.  Superior  Court  of  San  Luis  Obispo 
County,  79  CaL  103,  21  Pac.  609. 

[j]  A  notice  of  appeal  from  a  justice's  court 
is  no't  required  to  be  filed  prior  to  the  ser- 
vice of  copy  thereof  upon  adverse  party, — 
Hal!  V.  Superior  Court  of  El  Dorado  County, 
71  Cal.  550,  12  Pae.  672. 

[k]  Notice  of  appeal  may  be  signed  by  ap- 
pellant or  anyone  he  may  select. — Totton  v. 
Superior  Court,  72  Cal.  37,  38,  13  Pac.  72. 

[1]  Notice  of  appeal  may  be  served  on  party 

?er8onally  though  represented  by  attorney.— 
acific  Coast  Ry.  Co.  v.  Superior  Court,  79 
Cal.  104,  21  Pac.  609. 

[m]  Notiee  of  appeal  is  notice  that  under- 
taking has  been  or  will  be  filed  within  thirty 
days  after  rendition  of  judgment. — Dutertreo 
V.  Superior  Court,  84  CaL  537,  24  Pac.  284. 

[n]  To  effeetaate  appeal  notice  mast  be  filed 
with  justice,  copy  served  on  adverse  party  and 
written  undertaking  filed. — McCraeken  v.  Su- 
perior Court,  86  Cal.  75,  24  Pac.  845. 

[o]  On  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  by  defendants  against  whom 
the  judgment  was  'rendered,  other  defendants 
jointly  liable,  but  not  served,  are  not  adverse 
parties,  on  whom  the  notice  of  appeal  most  be 
served. — Terry  v.  Superior  Court  of  San  Diego 
County,  110  CaL  85,  42  Pac.  464. 

[p]  The  marking  of  the  filing  of  a  notice  of 
appeal  by  a  justice  is  not  the  only  compe- 
tent evidence  of  the  filing  of  the_  paper,  and 
the  absence  of^an  entry  in  the  justice's  docket 
is  not  conclusive  proof  of  the  fact  that  it 
had  not  been  filed. — Wjlliams  v.  Superior 
Court  of  Lassen  County,  47  Pac.  783. 

Fob  Authobitizs  from  Othkb  States: 

See  31  Cent.  Dig.,  cols.  16311649,  ||  679- 
691. 

;  117.   FUlng  Kotlea  and  Bond. 

[a]  Order  in  which  notice  of  appeal  and  un- 
dertaking are  filed  is  immaterial.— Dutertree 
Superior  Court,  84  CaL  537,  £4  Pac.  284. 
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§  118.  —  JLppeanuoe  m  Wtlnr  of  De-' 
fecte. 

[a]  A  defeodant  cannot  object  to  the  anffl- 
ciency  of  the  notice  and  undertaking  on  apt- 
peal  from*  the  justice 's  court,  where  on  ap- 
peal he  appeared  by  counsel,  and  defended 
the  action  on  its  merits,  and  made  no  objec- 
tion to  the  regularity  of  the  proceedings. — 
Shav  T,  Superior  Court  of  San  E^aneiseo.  57 
Cal.  541. 

[b]  The  Toluntary  appearance  of  a  defend- 
ant in  the  municipal  court  of  appeals  doea 
not  give  the  latter  jurisdiction  of  an  ap- 
peal from  a  justice's  court,  where  the  appeal 
can  only  be  transferred  by  the  county  court  to 
the  municipal  court  of  appeals. — Descalao  v. 
San  FraneiBco  Municipal  Court,  60  Cal.  296. 

[c]  On  an  appeal  from  a  justice's  court 
the  voluntary  appearance  of  the  respondent 
and  his  participation  without  objection  in 
the  trial  in  the  superior  court,  and  in  the 
subsequent  preparation  of  a  statement  for  a 
new  trial,  is  a  waiver  of  any  insuflfieiency  in 
the  notice  of  appeal  or  in  the  proof  of  serv- 
ice thereof. — Matthews  v.  Superior  Court  of 
Marin  County,  70  Cal.  S27,  11  Pac  065.  ■ 

§  119.  Beeord^FUlns. 

[a]  It  ia  DO  objection  to  the  jurisdiction 
of  the  superior  court  that  the  record  in  an 
action  which  had  been  appealed  from  the 
justice's  court  was  filed  in  the  late  municipal 
court  of  San  Francisco,  without  any  oruer 
transferring  the  same  from  the  late  county 
court,  it  appearing  that  the  record  was  sub- 
sequently filed  in  the  superior  court. — Shay 
V.  Superior  Court,  57  Cal.  641. 

fb]  Superior  court  has  power  to  adopt  rule 
that  record  on  appeal  from  justice's  court 
must  be  filed  ten  days  after  perfecting  appeal. 
McKay  t.  Superior  Court,  86  CaL  432,  25  Pac 
10. 

§  120.   CompelUi^  Transmission. 

I*  a]  Where  a  party  appealed  from  a  jus- 
tice's court  to  a  county  court,  and  the  justice 
neglected  to  send  up  with  the  record  the 
notice  of  appeal,  it  was  error  to  refuse  to 
allow  appellant  the  opportunity  of  moving 
to  compel  the  justice  to  send  it  up,  by  peremp- 
torily dismissing  the  appeal.---Shemian  t. 
Bolberg,  9  Cal.  17. 

[b]  If  notice  of  appeal  is  given  from  an 
order  of  a  justice  of  the  peace  directing  stolen 
property  to  be  delivered  to  the  alleged  owner 
the  county  court  has  no  jurisdiction  to  com- 
pel, by  writ  of  mandate,  the  justice  of  the 
peace  to  send  up  the  appeal  papers. — People 
ex  rel.  Townsend  v.  Halloway,  26  Cal.  651. 

[c]  On  an  appeal  from  a  justice's  court  to 
a  superior  court,  where  all  the  papers  in  the 
case  have  been  transferred,  except  a  cop^ 
of  the  justice 's  docket,  the  superior  court 
has  jurisdiction  to  order  the  transfer  of  a 
copy  of  the  justice's  docket,  under  Code  of 
Civil  Procedure,  section  975,  relating  to  ap- 


peals from  justice's  or  police  courts— Bar 
gess  T.  Superior  Court,  13  Pae.  166. 

I  121.  DinnittaL 

[a]  Where  the  parties  are  in  the  comity 
court  on  appeal  for  the  purpose  of  trying 
the  ease  de  novo,  it  is  the  duty  of  the  coart 
to  proceed  with  the  trial  on  the  merits  of  the 
ease,  and  a  judgment  of  dismissal,  upon  the 
ground  that  it  did  not  appear  that  the  de- 
fendants had  notice  of  the  trial  before  th» 
justice  of  the  peace,  ia  erroneous  and  will 
De  reversed. — Coyle  v.  Baldwin,  5  CaL  75. 

[b]  A  failure  to  produce  in  eenBty  eonrt 
duly  certified  eoi^  of  the  docket  of  the  jus- 
tice of  the  peace  is  a  failure  to  prosecute  the 
appeal,  within  the  meanin?  of  section  367 
of  the  code. — People  v.  Elkins,  40  CaL  642. 

^c]  Appeal  to  county  court  may  be  dit- 
mused,  for  causes  mentioned  in  statutes, 
"after  notice."  The  court  may  err  as  to  iht 
kind  or  length  of  the  notice,  but  if  the  appel- 
lant have  notice  in  fact  the  order  of  dimis- 
sal  is  not  void.— People  v.  Elkins,  40  Cal.  Ul 

[d]  Appeal  taken  on  questions  of  law  sIobf 
cannot  be  dismissed  by  the  snperior  court 
on  the  ground  that  the  appeal  should  hire 
been  taken  on  questions  of  taw  and  fact,  if 
the  statement  on  appeal  contains  the  evi- 
dence upon  which  the  question  of  law  involvfil 
in  the  appeal  was  raised  and  decided  in  the 
justice 's  court. — Carlson  v.  Superior  Coort, 
70  Cal.  628,  11  Pac.  788. 

F(tt  Authobitibs  raou  Othbb  States: 

See  31  Cent.  Dig^  eols.  1711-1726,  IS  633- 
646.  • 

§  122.   Effect. 

[a]  Dismissal  of  appeal  from  erroneous  jnd|- 
ment  of  justice  for  technical  defect  has  effM 
.to  affirm  erroneous  judgment,  and  to  put  it 
beyond  attack  for  any  error  which  could  harf 
been  availed  of  on  appeal. — ^Ritzman  T.  Ban- 
ham,  114  CaL  522,  46  Pae.  879. 

I  123,   BelutatemeDt. 

[a]  County  court  having  final  jurisdiction 
to  dismiss  an  appeal  from  a  justice  of  thf 
peace,  mandamus  will  not  lie  to  compel  ■ 
reinstatement,  even  though  the  dismissal  nt 
erroneous. — ^Lewis  v.  Barclay,  35  Cal.  211 

[b]  An  order  of  the  superior  court  vacstiu 
a  previous  order  of  dismissal,  and  reeallii: 
execution,  leaves  the  cause  undetermined  i^i 
pending  before  it,  as  it  was  when  the  appnl 
was  first  perfected;  nor  is  it  necessary  to  thr 
validity  of  sneh  order  that  it  should  be 

in  the  justice's  eonrt.— Bullard  t.  McArdlL 
98  Cal.  855,  35  Am.  St.  Bep.  176,  33  Pac.  19^ 

$  IZL  Oliaiig*  of  Vsniie. 

[a]  Constitntion,  article  9,  section  5,  n- 
acting  that  the  superior  courts  ia  Califonii 
"shall  have  appellate  jurisdiction  ia  mi 
eases  arising  in  justice's  and  other  inferi« 
-courts  in  their  respective  eonnties  ss  aaj  ht 
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prescribed  by  law,"  confers  no  jurisdiction 
OS  a  superior  court  to  which  an  action  has 
been  appealed  from  a  justiee's  court  in  the 
same  county,  where  it  was  properly  com- 
menced, to  change  the  place  of  trial  to  the 
superior  court  of  another  eounty  of  which 
defendant  is  a  resident. — Oross  Superior 
Court,  71  CaL  382,  IS  Pae.  S64. 

[b]  An  appeal  from  a  justiee's  court  to  the 
superior  court  of  the  county  in  which  the  ac- 
tion was  brought  cannot  be  transferred  for 
trial  to  the  superior  court  of  any  other  county. 
Section  980  of  the  Code  of  Civil  Procedure, 
purporting  to  authorize  such  a  transfer,  is  in 
conflict  with  article  6,  section  9,  of  the  con- 
stitution.— Luco  V.  Superior  Court,  71  Cat 
555,  12  Pac.  677. 

g  125.  Hearing. 

[a]  It  is  proper  for  the  superior  court  t« 
dispem  of  the  defense  of  want  of  jurisdiction 
before  considering  the  merits  of  the  case 
npott  the  appeal.— ^olbrook  v.  Superior  Court, 
106  CaL  589,  89  Pae.  936. 

Fob  AuTHOBinxs  nou  Oths  Statu: 

See  31  Cent.  Dig.,  eoU  1782-1786,  |S  652, 
653. 


§  126.  Beheaiing. 

ia]  Superior  court  cannot  grant  rehearing 
ease  appealed  from  justice  eonrt. — Pabretti 
,  T.  Superior  Court,  77  Cal.  307,  19  Pac.  481. 

j  {  127.  Trial  of  Cause  Anew — Oases  Triable 
In  Appellate  Court. 

[a]  Where  a  cause  is  heard  on  appeal  in 
a  county  court,  for  the  purpose  of  trying  the 
same  de  novo,  it  is  the  duty  of  the  court  to 
proceed  with  the  trial  on  the  merits  of  the 
ease. — Coyle  v.  Baldwin,  '5  Cal.  75. 

[b]  Where  the  defendant,  properly  served 
with  process,  out  of  a  justice's  court,  and 
suffering  default,  appeals  on  questions  of  both 
law  and  fact,  he  is  not  entitled  to  a  trial 
de  novo. — People  v.  County  Court,  10  Cal. 
19;  Punkenstein  v.  Elgutter,  11  Cal.  328. 

[e]  Defendant  in  the  justice's  court  ap- 
peared specially,  and  moved  that  the  service 
be  set  aside,  he  having  been  served  with  a 
summons  only,  and  not  with  a  copy  of  the 
complaint.    The  motion  was  panted,  judg- 
ment entered  against  the  plaintiff,  and  an 
appeal  taken.    In  the  superior  court  defend- 
ant appeared  specially  and  moved  to  dismiss 
the  appeal,  but  the  eonrt,  without  disposing 
I  of  the  motion,  ordered  defendant  to  answer 
I  and  proceed  to  trial.   Held,  that  the  court 
J  was  without  power  to  make  such  order;  that 
it  could  only  affirm  or  reverse  the  judgment 
of  the  justice's  court. — Southern  Pac.  K.  Co. 
Kern  County  Superior  Court,  S9  Cal.  471. 

[d]  On  appeal  from  action  tried  by  justice 
snperior  eonrt  must  try  cause  anew. — Acker  t. 
Superior  Court,  «8  Cal  246,  10  Pae.  410. 


[e]  Where  appeal  is  taken  on  questions  of 
law  and  fact,  superior  court  cannot  try  ac< 
tlon  de  novo  unless  trial  on  issues  was  had 
before  jusMee  court. — Myrick  Superior 
Court,  68  Cal.  99,  8  Pac.  648. 

[f]  Where  an  action  is  dismissed  without 
tnal  by  the  justice,  on  the  ground  that  the 
complaint  was  not  indorsed,  the  upper  court 
cannot  try  the  issue  of  fact,  but  should  re- 
verse the  case. — Myrick  v.  Superior  Court  of 
Contra  Costa  County,  68  CaL  98,  8  Pac.  648. 

[g]  Where  an  appeal  ie  taken  upon  ques- 
tions of  law  and  fact,  without  a  statement  of 
the  case  or  anything  in  the  record  to  show 
that  the  justice 's  court  exceeded  its  juris- 
tion,  it  is  not  the  duty  of  the  superior  court 
to  reverse  the  judgment  of  the  justice 's  court 
and  remand  the  cause  with  instructions  to 
certify  a  transcript  thereof  back  to  the  su- 
perior court,  but  it  is  proper  for  it  to  try 
the  cause  de  novo. — Hart  v.  Camall-Hopkiiu 
Co.,  103  Cal.  132,  37  Pac.  196. 

[h]  In  an  action  in  justice's  eonrt  to  recover 
on  a  claim  for  labor  assigned  to  plaintiff,  de- 
fendant answered  by  a  general  denial,  and  a 
complaint  in  intervention  was  filed,  in  which 
the  intervener,  after  denying  the  averments 
of  the  complaint,  alleged  that  in  another  suit 
he  had  garnished  the  debt  of  defendant  to 
plaintiff's  assignor,  and  asked  for  judgment. 
Plaintiff's  demurrer  to  this  eomplaint  was 
overruled,  and  the  justice  entered  the  default 
of  the  original  parties  for  failure  to  answer 
in  intervention,  but  denied  intervener's  motion 
for  judgment  on  the  default ;  and  on  the  trial 
the  issues  were  found  for  intervener,  and 
judgment  rendered  in  his  favor  against  de- 
fendant, and  in  favor  of  defendant  and 
against  plaintiff  for  his  costs,  whereupon 
plaintiff  appealed.  Held,  that  plaintiff  bad 
a  right  to  have  the  superior  court  pass  on 
the  sufficiency  of  ^ia  demurrer  without  any 
statement  of  the  case,  and  also  to  have  aU 
the  issues  of  fact  presented  below  tried  anew. 
Rossi  V.  Superior  Court  of  San  Joaquin 
County,  114  Cal.  371,  46  Pac.  177. 

[i]  Where  an  action  to  recover  on  a  note  for 
two  hundred  and  fifty  dollars,  and  for  one 
hundred  dollars  attorney's  fees,  was  appealed 
from  a  justice  to  the  superior  court  on  ques- 
tions of  both  law  and  fact,  such  court  had 
original  jurisdiction  of  the  controversy,  so 
that,  while  it  could  not  obtain  jurisdiction  by 
the  appeal,  it  could  try  the  case  anew  after 
the  parties  had  voluntarily  submitted  them- 
selves to  the  Jurisdiction,  and  the  judgment 
rendered  in  such  trial  was  valid. — De  Jarnatt 
V.  Marquez,  132  Cal.  700,  64  Pac.  1090. 

[j]  On  appeal  from  a  default  judgment 
of  a  justice  of  the  peace,  whether  on  questions 
of  law  or  of  law  and  fact,  there  cannot  be  a 
trial  de  novo. — Maxson  v.  Superior  Court  of 
Madera  County,  54  Pac  620. 

Fob  AtTTHOBiTiBB  raoH  Othxb  Statis: 

See  81  Cent  Dig.,  oola.  1787-1789,  |  6Sff. 

I  128.   Proceeding  irlthTtlal  as  Walvn 

of  Defects. 

[a]  Party  proceeding  with  trial  de  novo  in 
'  superior  court  waives  fact  that  judgment 
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was  not  entered  in  justice's  docket. — Mont- 

fomety  v.  Superior  Court,  68  CaL  410,  9  Pac 
20. 

§  129.   Scopa  of  InqniTj.  * 

[a}  In  all  eases  the  issue  of  fact  must  be 
made  in  the  court  of  original  jurisdiction. 
The  county  court  can  onlj  retry  the  issue 
tried  in  the  court  below.  This  is  what  is 
meant  by  a  trial  anew  in  the  county  coart, 
under  section  626  of  the  Practice  Act. — ^Peo- 
ple V.  County  Court,  10  CaL  19:  Funkenstein 
v.  Elgutter,  11  Cal.  328. 

Fob  AuTHOBinxB  rsoic  Othbb  Stites: 

Sea  31  Cent.  Dig.,  eols.  1740-1754,  8S  660- 
664. 

I  130.   Kew  or  Amended  Pleading!. 

Ja]  On  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace  on  an  action  brought  for 
the  recovery  of  a  mining  claim  and  damages, 
it  is  error  to  refuse  to  allow  plaintiff  to  strike 
out  his  claim,  for  damages,  without  regard  to 
the  purpose  which  ma^  influence  him,  since 
the  justice  bad  no  jurisdiction  thereof. — 
Grass  Val.  Quartz  Min.  Co.  v.  Staekhouae, 
6  Cal.  413. 

[b]  Jurisdiction  of  district  court  over  caaei 
transferred  to  it  from  the  justice's  court, 
under  code,  section  838,  is  special,  and  the 
trial  must  be  had  upon  the  pleadings  as  made 
below. — City  of  Santa  Cruz  t.  Santa  Cruz 
B.  Co.,  56  Cal.  143. 

Fob  Authokities  raou  Otheb  States: 

See  31  Cent.  Dig.,  cola.  1755-1802,  S|  665- 
693. 

I  iSl.  BTldeaee. 

[a^  Mandamus  will  not  lie  to  compel  su- 
perior court,  on  trial  of  appeal  from  justice 
court,  to  admit  evidence  that  judgment  was 
paid  in  justice  court. — Scott  v.  Superior  Court, 
75  CaL  114,  115,  16  Pac.  547. 

Fob  ADTHOBmis  reou  Othbb  States: 

See  31  Cent.  Dig.,  eols.  1802-1809,  |S  694- 
698. 

I  132.   I>lsmla8aL 

[a]  Under  Code  of  Civil  Procedure,  section 
9/6,  providing  that  on  appeals  from  a  justice 
to  the  suoerior  court  on  questions  of  fact,  or 
law  and  fact,  the  action  must  be  tried  anew, 
on  such  appeals  it  is  proper  for  the  superior 
court  to  first  determine  defendant's  plea  to 
the  jurisdiction,  in  that  the  action  waa 
brought  in  the  wrong  county,  before  con< 
sidering  the  merits;  and,  on  the  plea  being 
sustained,  the  action  is  properly  dismissed. — 
Holbrook,  Merrill  ft  Stetson  r.  Superior  Court 
of  Sacramanto  County,  106  CaL  589|  39  Pac. 
936. 

I  133.   Kew  TriaL 

[a]  On  appeal  from  a  justice's  court  to  the 
#ounty  court,  on  questions  of  law  alone,  if  a 


ndw  trial  be  ordered,  it  should  take  place  ia 
the  county  eoort.— People  t.  Freelon,  8  CaL 

[b]  New  triala  may  J>e  granted  by  county 
eourt  in  eases  of  appeal  from  the  jadgroent  of 
a  justice  of  the  peace,  and  it  is  the  duty  of 
the  county  judge  to  settle  a  statement  or' mo- 
tion for  a  new  trial  which  has  been  duly  filed 
and  presented  to  him  for  settlement. — Cnm- 
miogs  V.  Irwin,  40  CaL  354. 

I^c]  Where  nonsvit  has  been  granted  oa 
trial  of  appeal  from  a  justice's  court  the  su- 
perior court  has  jurisdiction  to  grant  a  new 
trial. — ^Massman  v.  Superior  Court  of  the  Ci^ 
and  County  of  San  Francisco,  71  CaL  58a, 
12  Pac.  685. 

§  134.  BoTlew. 

[a]  A  refusal  by  county  court,  on  appeal 
from  justice,  to  permit  amendment  of  the 
complaint,  is  matter  of  discretion,  and  there 
being  no  affidavit  of  materiality,  nor  any 
showing  of  the  importance  of  the  ameoj- 
ment,  this  court  will  not  interfere. — Canfield 
V.  Bates,  13  CaL  606. 

[b]  Pleadings  in  justices'  courts  should  be 
liberally  construed;  and,  to  authorize  the  re- 
versal of  a  judgment  for  errors  in  this  re- 
spect, it  should  appear  that  the  defects  com- 
plained of  were  calculated  to  mislead  the 
adverse  party. — Stuart  t.  Lander,  16  Cal.  372, 
76  Am.  Dec  538. 

[e]  When  appeal  ia  taken  on  questions  of 
law  and  fact,  when  there  has  been  no  trial 
upon  issues  of  fact  in  justice  court,  superior 
court  must  entertain  and  decide  amwal  on 
questions  of  law  alone, — ^Fabretti  t.  Superior 
Court,  77  CaL  307,  19  Pac.  481. 

[d]  It  is  onl^  when  appeal  from  judgment 
is  taken  within  thirty  days  and  statement 
of  case  is  made  within  ten  dajs  from  rendi- 
tion of  judgment  that  superior  court  may 
review  "orders"  affecting  judgment  and  con- 
firm or  modify  proceedings  subseouent  to  oi 
dependent  upon  it  under  section  980,  Code  of 
Civil  Procedure.— Wells  V.  Torrance,  119  CaL 
441,  51  Pac.  626. 

Fob  Authobities  fboh  Otheb  Statbs: 

See  31  Cent.  Dig.,  eola.  1813-1840,  i|  705- 
720, 


§  136.  Afflrmance,  ltediflcati(ai,  Beranal  « 
Bemand. 

[a]  On  an  appeal  on  questions  of  law  aloae 
from  a  justice's  to  the  county  court,  a  new 
trial,  if  ordered,  ia  to  be  before  the  eonnty 
court, — ^People  v.  Freelon,  8  CaL  517. 

[b]  In  a  suit  in  a  justice's  eourt  for  dam- 
ages to  real  property,  the  answer  pat  in  is- 
sne  the  title  to  the  woperty.  Defendant 
moved  for  a  transfer  to  the  district  eourt,  bot 
waa  refused.  Judgment  was  giren  agaiast 
him  by  the  justice,  and  he  appealed  to  the 
county  court,  which  set  aside  the  judgment 
and  ordered  a  transfer  of  the  case  to  the 
district  court.   Held,  that  tke  ttsv^al  Teeted 
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the  county  court  with  authority  to  make  all 
orders  necesaary  for  the  determination  of  the 
ease,  and  that  the  order  for  transfer  was 
proper,  neeeuary,  and  within  the  power  of 
the  court. — Cnllen  t.  Laugridge,  17  Cal.  67. 

[el  Where,  in  a  justice's  court,  defendant, 
by  nis  answer,  denies  the  allegations  of  the 
complaint,  but  fails  to  appear  at  the  trial, 
and  the  court,  without  hearing  evidence,  gives 
judgment  against  him,  and  he  appeals  on 
questions  of  law  alone,  the  superior  court  may 
properly  order  a  new  trial  at  its  bar.— Cnrtis 
T,  San  Franeiseo  Superior  Court,  63  CaL  435. 

[d]  Where  justice  erroneously  dismisses  case 
after  issues  joined,  superior  court  should  re* 
verse  and  remand  for  trial  on  issues. — My- 
rick  T.  Superior  Court,  68  Cal.  100,  8  Pac. 
648. 

[e]  On  appeal  from  action  tried  by  justice, 
superior  court  cannot  remand  cause  for  fur- 
ther proceeding. — Acker  t.  Superior  Court, 
68  Cat.  246,  10  Pac.  416. 

[f]  Under  Code  of  Civil  Procedure,  ieetion 
980,  whieh  defines  the  powers  of  the  anperior 
court  on  appeal  from  a  justice  of  the  peace, 
the  superior  court,  after  a  nonsuit  in  the  trial 
of  an  appeal  from  a  justice 's  court,  can  grant 
a  new  trial. — Massman  t.  Superior  Conrti  71 
Cal.  582,  12  Pac.  685. 

[g]  A  demurrer  to  a  complaint  having  been 
sustained  in  the  superior  court  upon  appeal 
from  a  justice's  court,  and  a  motion  for  a 
new  trial  made  and  denied,  it  is  not  competent 
for  the  court  afterward  to  set  aaide  the  rollng 
upon  demurrer,  and  make  uiother  order  in 
the  ease  upon  a  rehearing,  or  otherwiae. — 
Lang  T.  Superior  Goort,  71  CaL  491,  12  Pao. 
306. 

[h]  Upon  an  appeal  from  a  judgment  in  a 
justice's  court  setting  aside  a  judgment  pre- 
Twusly  rendered,  and  dismissing  the  action, 
the  suoerior  court  cannot  affirm  the  judgment 
set  aside,  which  was  not  appealed  from,  and 
which  has  ceased  to  exist;  but  its  jurisdiction 
ia  limited  to  a  review  of  the  judgment  ap- 
pealed  from,  tjnd  if  of  the  opinion  that  the 
court  erred  in  vacating  the ,  previous  judg- 
ment, it  should  reverse  the  jui^ment  appealed 
from  and  order  a  new  trial. — Sherer  v.  Super- 
ior Court,  04  CaL  354,  29  Pae.  716. 

[i]  Superior  court,  by  virtue  of  its  appellate 
power,  has  jurisdiction  upon  reversal  of  a 
judgment  of  the  justice's  court  appealed  to 
it  upon  questions  of  law  Alone,  to  make  its 
judgment  of  reversal  effectual,  by  remanding 
the  cause  to  the  justice's  court  for  further 
proceedings  according  to  its  directions;  and 
it  may  control  and  direct  the  subsequent  ac- 
tion of  the  justice's  conrt. — Maxson  v.  Su- 
perior Court  of  Madera  Co.,  124  CaL  468,  57 
Pac.  379. 

-  [j]  Upon  appeal  to  the  superior  court  from 
the  judgment  of  s  justice's -court  upon  ques- 
tions of  law  alone,  where  there  has  been  no 
trial  of  issues  of  fact,  but  the  ruling  of 
the  justice's  court  upon  demurrer  to  the  com- 
plaint is  held  erroneous,  the  superior  coiTt, 
upon  reTorsing  the  judgment,  cannot  try  the 


ease;  but  the  reversal  does  not  have  the 
effect  to  dismiss  the  action,  and  the  superior 
court  may  remand  the  cause,  with  directions 
to  the  justice 'a  court  to  overrule  the  demurrer, 
with  leave  to  the  plaintiff  to  amend,  if  so 
advised. — Mazson  t.  Superior  Court  of  Ma- 
dera Co.,  124  CaL  468,  57  Pac.  379. 

[k]  Where  an  appeal  from  a  judgment  of 
the  police  conrt  to  the  superior  court  had 
been  taken,  and  papers  filed  in  the  superior 
eonrt  many  months,  the  fact  that  the  eourt 
decided  the  appeal  without  having  first  made 
an  order  submitting  it  to  decision  does  not 
render  the  judgment  void. — Wilson  v.  Superior 
Court  of  City  and  County  of  San  Francisco, 
133  CaL  XX,  65  Pae.  1027,  denying  rehearing, 
65  Pae.  575. 

[1]  Where  a  justice  renders  judgment  in  an 
action  in  which  the  title  and  right  of  posses- 
sion'of  real  property  are  involved,  on  an  ap- 
peal on  questions  of  law  alone  the  superior 
court  should  reverse  the  judgment. — King  v. 
Kutner-Ooldstein  Co.,  135  CaL  65,  67  Pac. 
10. 

[m]  Under  Code  of  Civil  Procedure,  sections 
976,  980,  where  an  appeal  was  taken  from  a 
justice 's  judgment  granting  a  nonsuit,  it  was 
proper  for  the  superior  court  on  reversing 
such  judgment  to  remand  the  ease  to  the 
justice  for  trial  on  the  merits,  notwithstand- 
ing the  notice  of  appeal  recited  that  the  ap- 
peal was  taken  on  both  questions  of  law  and 
fact. — Smith  ▼.  Superior  Court  of  Napa 
County  (CaL  App.),  S4  Pae.  54. 

[n1  On  appeal  from  a  justice  court,  the  su- 
perior court  has  no  jurisdiction,  on  reversing, 
to  remand  the  case  to  the  justice,  the  effect 
of  an  order  vacating  a  justice's  judgment  be- 
ing to  dismiss  the  action  without  prejudice. — 
Maxaon  v.  Superior  Cenirt  of  Madera  County, 
54  Pac.  620. 

Fob  AuTHosmEs  frou  Othkb  States: 

See  31  Cent  Dig.,  ools.  1850-1866,  S8  726- 

734. 


g  136.   Liability  of  Sureties  on  Appeal  Bonds. 

[a]  Sureties  on  an  appeal  bond  from  a  jus- 
tice 's  judgment  held  to  nave  assumed  the  risk 
that  the  appeal  might  be  erroneously  dis- 
missed.— Nolan  V.  Fidelity  etc.  Co.  (CaL 
App.),  82  Pae.  1119. 

Fob  AuTHoamss  nou  Othkb  States: 

See  31  Cent  Dig.,  cola.  1867-1883,  SS  7S5- 
750. 


g  137.   Actions  on  Appeal  Bonds  or  Under- 
takings. 

[a]  An  allegation  in  a  complaint,  in  an  ac- 
tion against  the  sureties  npon  an  undertaking 
on  appeal  from  the  judgment  of  a  justice's 
court,  that  the  defendant  in  the  action  in  that 
court  "appealed  to  the  superior  court"  from 
the  judgment  ia  a  sufficient  averment  of  the 
ultimate  fact  that  the  appeal  was  taken.  The 
■everal  acts  performed  in  taking  the  appeal 
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ar«  probative  facta,  and  shonid  not  be  alleged. 
Moffat  V.  Greenwalt,  90  Cal.  368,  87  Pac.  298. 

[b]  In  an  action  on  a  bond  viven  to  ataj, 
pending  appeal,  execution  on  a  justice '»  judg- 
ment for  tne  return  of  personal  propertv  or 
its  value,  vhere  the  appeal  has  been  dismissed 
bj  the  superior  court,  the  complaint  need  not 
allege  that  execution  was  issued  and  returned 
unsatisfied,  or  that  notice  of  the  dismissal 
of  the  appeal  was  given,  or  that  demand  was 
made  before  the  action  was  brought,  or  that 
a  delivery  of  the  property  could  not  be  had, 
or  that  appellant  had  refused  to  obey  an  order 
of  the  superior  court,  unless  a  recovery  is 
sought  on  such  order. — ^Pieper  v.  Peers,  98  Cal. 
42,  32  Pac  700. 

[c]  Where  an  appeal  was  taken  from  a  judg- 
ment rendered  in  a  justice's  court,  and  the 
judgment  was  assigned  pending  the  appeal, 
bat  the  undertaking  on  appeal  was  not  as- 
signed, the  assignee  could  not  maintain  an  ac- 
tion on  such  undertaking. — Chilstrom  T.  Ep- 
pinger,  127  Cal.  326,  59  Pac.  696. 

[d]  The  judgment  against  the  defendant 
having  been  properly  announced  and  rendered 
against  the  defendant,  and  the  judgment  as 
entered  having  been  properly  entitled,  the 
fact  that  in  the  entry  thereof  by  the  jus- 
tice's clerk  there  was  a  misnomer  of  the  de- 
fendant in  the  body  of  the  judgment,  which 
was  amended  by  the  justice's  court  pending 
the  appeal,  cannot  affect  the  validity  of  the 
appeal  bond,  and  is  no  defense  to  an  action 
thereupon.— Adler  t.  Staude,  136  Cal.  182,  68 
Pac  599. 

[e]  In  an  action  on  a  bond  given  on  appeal 
from  a  justice  of  the  peace,  defendant  held 
not  prejudiced  by  the  admission  in  evidence 
of  the  superior  court  order  dismissing  the  ap- 
peal.—Nolan  v.  Fidelity  etc  Co.  (Cal.  App.), 
82  Pac.  1119. 

[f  ]  In  an  action  on  a  bond  given  on  appeal 
from  a  justice  of  the  peace,  it  was  not  error 
for  the  court  to  refuse  to  admit  in  evidence 
the  judgment-roll  in  another  action  in  which 
the  time  for  appeal  had  not  expired. — Nolan 
V.  Fidelity  etc.  Co,  (Cal.  App.),  82  Pac.  1119. 

[g]  A  motion  to  dismiss  an  appeal  from  a 
justice's  judgment  because  the  notice  of  ap- 
peal and  undertaking  were  not  filed  in  time 
held  no  defense  to  an  action  on  the  bond. — 
Nolan  T.  Fidelity  etc  Co.  (CaL  App.),  82  Pac. 
1119. 

[h]  In  an  action  on  a  bond  given  on  appeal 
from  a  justice,  defendant  held  not  entitled  to 
rely  on  an  alleged  estoppel  not  pleaded. — No- 
lan V.  Fidelity  etc  Co.  (CaL  App.),  83  Pac 
1119. 

[i]  TTnder  Code  of  Civil  Procedure,  sections 
974,  975,  a  complaint  on  &  stay  bond  given  on 
appeal  from  a  justice's  judgment  held  not  ob- 
jectionable for  failure  to  allege  that  the  judg- 
ment was  '  *  duly  made  and  given, ' '  etc.  — 
Nolan  V.  Fidelity  etc  Co.  (CaL  App.),  82 
Pa«.  1119. 

[j]  The  order  of  the  snperior  court  dismiss- 
iag  an  appeal  from  a  justice  held  admissible 


in  an  action  on  the  appeal  bond. — Nolai  t. 
FideUty  etc  Co.  (CaL  App.),  82  Pac  1119. 

[k]  In  an  action  on  a  bond  given  on  an  ap- 
peal from  m  jnstiee  of  the  peaee,  faets  bell 
Bufflcient  to  show  a  delivery  of  the  bond.— 
Nolan  T.  FideUty  ate  Co.  (CaL  App.),  82  Fae. 


B.  CEBTIOBABL 
SCOPE  OF  BEUEDY.  |  188. 

EXISTENCE  OP  BEUEDT  BT  APPEAL.  |  IBS. 
DECISIONS  AND  PBOCEEDINOS  BETJEWABLI, 

f  140. 
HEABINO,  I  141. 

§  138.   Scope  of  Bemedy. 

[a]  A  writ  of  certiorari  is  not  the  proper 
remedy  where  there  has  been  no  excess  of 
jurisdiction.— Coulter  v.  Stark,  7  Cal.  244. 

[b^  On, application  to  review  proceedings  of 
justice 's' court  on  the  ground  of  failure  an<] 
want  of  jurisdiction  resulting  in  the  conv!- 
tion  and  sentence  of  petitioner  for  failure  lo 
keep  a  dam  in  repair,  after  request  by  the 
flah  commissioners,  neld,  that  the  petition  do«9 
not  present  a  ease  for  the  issuance  of  the  writ 
Taylor  v.  Hoghei,  62  CaL  38. 

[c]  Certiorari  is  the  proper  remedy  to  auml 
a  judgment  rendered  in  justice's  court  with- 
out the  justice  giving  the  notice  of  the  time 
of  the  trial  as  required  by  Code  of  Civil  Pro- 
cedure, section  850,  when  the  aggrieved  party 
initiated  the  proceeding  as  soon  as  he  h&d 
knowledge  of  the  judgment  against  him,  and 
when  the  time  for  appeal  had  then  expired.— 
Elder  v.  Justice  Court  of  Third  Tp.,  Fresno 
County,  136  CmL  364,  68  Pac  1022. 

F(»  AcTHOBiTiBs  Faoic  Otheb  States: 
See  31  Cent.  Dig.,  cols.  1894,  1895,  $  7SK 

§  139.   Existenes  of  Bamedy  by  AppeaL 

[a]  An  appeal  does  not  lie  from  the  judp 

ment  of  a  justice  to  the  district  court,  and  the 
district  court  cannot  entertain  jurisdictioB 
on  certiorari,  where  the  error  may  be  ew 
rected  by  an  appeal  to  the  county  court— 
Gray  v.  Sehupp,  4  Cal.  185. 

[b]  County  courts  have  appellate  jurisdic- 
tion in  all  cases  arising  in  courts  held 
justices  of  the  peace  and  other  inferior  triba- 
nals,  and  they  are  authorized  by  statute  to 
grant  writs  of  certiorari,  which  power  ther 
may  exercise  only  in  cases  where  there  is  ■» 
appeal,  nor,  in  the  judgment  of  the  eonrt,  anj 
plain,  speedy,  and  adequate  remedy.  Held, 
that  certiorari  will  not  lie  from  a  county 
court  to  review  the  judgment  of  a  juBti« 
after  the  time  for  appeal  has  ezplMd.— Fut 
T.  Mason,  47  Cal.  7. 

§  140.  -Dsdsimu  and  PzoceediiigB  Beritv 

abto. 

[a]  A  justice  of  the  peace  haa  jnrisdietioi 
to  grant  appeals,  and  meanwhile  atayproceed- 
ings.  This  action  is  not  open  on  eeinorari'' 
Coulter  V.  Stark,  7  CaL  244. 
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[b]  An  order  of  a  justice  of  the  peace  vacat- , 
iag  a  judgment  rendered  by  him,  without  a 
motion  for  a  new  trial,  is  in  e:cceB8  of  faia 
jurisdiction,  and  is  not  a  judgment  from 
which  an  appeal  will  lie,  and  will  be  annulled 
on  certiorari.  A  judgment  annulling  such 
order  should  not  affirm  the  original  jut^^ment. 
Winter  v.  Fitzpatrick,  35  CaL  269. 

[c]  A  judgment  rendered  on  default  by  a 
court  having  jurisdiction  of  the  parties  and 
subject  matter  cannot  be  questioned  on  writ 
of  review. — Beagan  -r.  Justice 's  Court,  75  CaL 
253,  17  Pac.  195. 

[d]  A  justice  of  the  peace  baa  jurisdiction 
to  entertalo  a  motion  to  set  aside  service  of 
a  summons,  and  pass  upon  the  truth  of  the 
allegations  of  the  complaint  on  which  jurisdic- 
tion of  defendant  is  based,  and  his  decision 
cannot  be  reviewed  on  certiorari. — ^History  Co. 
v.  Light,  97  Cal.  56,  31  Pac.  627. 

[e]  Orders  of  the  justice's  court  declaring 
void  the  judgment  by  default,  and  staying 
execution  thereon,  and  ordering  the  answer 
sent  by  mail  to  be  filed  nunc  pro  tunc,  as 
of  a  date  prior  to  the  judgment,  made  more 
than  forty  days  after  its  rendition,  are 
without  jurisdiction,  and  shodld  be  annulled 
upon  certiorari. — Simon  t.  Justice's  Court, 
127  CaL  45,  59  Pac.  298. 

[f]  A  justice  of  the  peace  granted  a  continu- 
ance of  an  action  on  an  affidavit  by  defend- 
ant 's  attorney,  who,  when  the  case  was  called, 
asked  for  a  further  continuance  on  the  affi- 
davit filed,  another  filed  by  him  at  the  time, 
and  his  own  testimony.  Held,  the  refusal 
to  grant  his  application  was  mere  error,  re- 
viewable only  on  appeal  to  the  superior  court, 
and  not  bv  writ  of  review,  and  did  not 
operate  to  deveat  the  justice  of  jurisdiction. — 
Disqoe  T.  Herrington,  139  CaL  1,  72  Pae.  336. 

[g]  Under  Code  of  Civil  Proeednre,  section 
076,  superior  court  held  to  obtain  jnriadiction 
of  case  on  appeal  from  justice  of  the  peace, 
notwithstanding  trial  by  justice  in  absence 
of  notice  made  in  section  850,  so  that  certi- 
orari will  not  lie  to  compel  return  of  case  to 
justice  after  judgment  in  superior  court. — 
Armantage  v.  Superior  Court  of  Los  AngelM 
County,  1  Cal.  App.  130,  81  Pac.  1033. 

Fob  AuTHOBmis  raou  Othbb  States: 

See  31  Cent.  Dig.,  eoli.  1898-1904,  SS  763- 
767. 


j(  141.  Hoaring. 

[a]  Under  Code  of  Civil  Procedure,  seetton 
1074,  providing  that  the  review  on  certiorari 
cannot  be  extended  further  than  to  deter- 
mine whether  the  inferior  tribunal  has  regu- 
larly pursued  the  authority  on  certiorari  to 
annul  a  judgment  rendered  in  justice 's  court, 
heard  upon  the  petition  and  return  thereto, 
findings  are  not  necessary. — Elder  v.  Justice 
Court  of  Third  Tp.,  Fresno  County,  136  CaL 
864,  68  Pae.  1022. 

^BTIFIABLE  HOinOIDE. 

ies  HwalaMa,  XT. 


JUSTIFIABLE  UBEL  AKD  8LAN- 
DEE. 

■ae  LIM  and  Uaadar,  XXL 

JUSTIFICATION. 

Sea  rateraneas  ondei  Dafanaafc 


JUSTIFICATION  OF  SXTEtETIES. 

On  appeal  bonds.    Sm  Appeal  and  Error,  ||  4SA- 
442. 

On  bonda  given  to  stay  proceadlngi  pending  appeal. 

See  Appeal  and  Error,  f  647. 
On  adminiatratlon  bonda.   Saa  Bsaestora  and  Ad- 

nlnlatratora,  |  64. 

KEEPING  DISORDERLY  HOUSE. 

8aa  Disordady  Honaa. 

KEEPINa  OAMBLINa  HOUSE. 

Sea  Oatnlng,  n. 

KEROSENE. 

Keeping  keraaena  on  Inanied  piamlaes  aa  avoiding 
inanrues.   Baa  Inanranee,  | 

KIDNAPING. 

iBdBda  taMng  tij  farea  or  fraad,  antbdag  away, 
«  dataialBg  anothax  parson,  atota  parUenlarly  a 
eUld,  fox  tha  pwpoaa  of  aaaattj  eoaflning  or  eon- 
eaaUag  auch  paxaon  or  renovlog  bin  to  another 
atata  or  eonntrr,  and  attempts  to  commit  anch 
oflanaea,  and  tiding  therein;  natnra  and  extent  ot 
criminal  raaponalblllty  Uutafar,  and  groonda  of  d*< 
feaae;  and  proseentlon  and  pnnlabmaak  of  anoh  acts 
aa  public  offanaaa. 

ZHTXNT  TO  DETAIN  OR  TAKE  FROM  STATE, 
S  1. 

  STATUTORY  PROTISIONS.  |  2. 

TAKING  TO  GATALINA  ISLAKD,  |  S. 
WRONGFUL  ARREST,  |  4. 
DEFENSES,  |  5. 

INDICTMENT   OR  INFORMATION,   |  6. 
ETIDENOE,  I  T. 

flaa,  also,  Abdwtloa;  Falaa  ZmpriaonsMnt;  Sadne- 
tton. 

Bights  of  persona  lUagallr  bron^t  vffbln  jDXlsdle- 
tlon.    Sea  Extradition,  {  7. 

§  1.  Intent  to  Detain  or  Take  from  State. 

[a]  Person  is  not  guilty  of  kidnaping  unless 
he  took  person  with  design  to  take  him  out 
of  this  state.— Keil,  Ex  parte,  85  Cal.  311,  24 
Pac.  742. 

[b]  Bvidenee  held  not  to  show  intent  to  de- 
tain, so  as  to  authorise  a  conviction,  under 
Penal  Code,  section  278,  of  child  stealing. — 
People  V.  Black,  147  CaL  426,  81  Pac  1099. 

Tor  Attthorities  rttou  Other  States: 

What  constitutes  kidnaping;  4  Am.  St. 
Bep.  447,  note.  See,  also,  31  Cent  Dig., 
eola.  1980-1982,  S  L 
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S  2.   Statatorjr  FxoTlsioiu, 

[a]  Act  of  April  18,  1850,  denonneing  the 
crime  of  kidnapiog,  proTidea  that  the  ab- 
duction mast  be  accompanied  with  a  removal 
into  another  county,  atate,  or  territory,  or  a 
design  to  remove  the  kidnaped  person  twyond 
the  limits  of  the  state.  Act  of  April  19,  1856, 
amendatory  of  and  supplementary  to  the  act 
of  1850,  contains  no  provision  as  to  the  re- 
moval of  the  kidnaped  person,  the  intent  to 
detain  and  conceal  being  the  gist  of  the  of- 
fense. Held,  that  the  act  of  1850  was  not 
repealed  by  the  act  of  185Q. — People  t.  Cko 
Quong,  15  Cal.  332. 

S  S.  TaUng  to  OfttoUiu  Iiland. 

[a]  Taking  person  twenty  miles  from  main- 
land to  CataUna  Island  does  not  coutitate 

kiiinaning,  as  he  is  not  taken  out  of  state. — 
Keil,  Ex  parte,  85  Cal.  312,  24  Pac  742;  Mil- 
ler, Ex  parte,  24  Pae.  743. 

§  4.  Wrongful  Amst. 

[a]  Arrest  of  prisoner  in  another  county  by 
one  who  is  United  States  marshal  for  district 
including  both  counties  does  not  constitute 
kidnaping. — Sterens,  Ex  parte,  82  Cal  249, 
23  Pac.  38,  40. 

[b]  If  an  arrest  under  a  warrant  is  made 
in  good  faith,  with  the  intention  of  obeying 
its  commands,  the  officer  cannot  be  found 
guilty  of  kidnaping,  although  he  afterward 
allows  the  arrested  person  to  escape;  but  if 
the  arrest  was  not  made  in  good  faith,  and 
was  made  without  the  intention  of  taking  the 
arrested  person  before  any  magistrate,  and  the 
arrested  person  was  not  in  fact  taken  before 
any  magistrate,  tfae  officer  may  be  convicted 
of  the  crime  of  kidnaping. — ^People  T.  Pick, 
89  Cal.  144,  26  Pae.  759. 

§  6.  Defenses. 

[a]  The  arrest  by  the  defendant  of  the 
prosecutrix,  her  conveyance  into  another 
county,  and  the  placing  of  her  in  a  house  of 
ill-fame,  constitute  one  continuous  act,  and  the 
fact  that  the  defendant  waa  acting  under  a 
warrant  regular  on  its  face  does  not  afford  any 
justification  of  the  offense. — ^People  r.  Pick, 
89  Cal.  144,  26  Pae.  759. 

Fob  Authobitibs  from  Other  Statbs  t 
See  31  Cent.  Dig.,  col.  198S,  8  8, 

§  6.   Indictment  or  Information. 

[a]  An  information  charged  defendant  and 
another  with  the  crime  of  attempting  to  take 
and  entice  away  two  children  under  the  age 
of  twelve  years,  with  intent  to  detain  and 
conceal  them  from  a  person  having  their  law- 
ful custody;  and  it  was  objected  that  the  in- 
formation charged  two  offenses,  and  that 
there  was  no  such  crime  as  an  attempt  to 
take  and  entice  away  a  child.  Held,  that  the 
ohiections  were  not  well  taken. — ^People  T. 
Milne,  60  Cal.  71. 

[b]  Though  an  indictment  for  kidnaping  al- 
leges that  defendant  forcibly  took  the  proae- 


entrix  "for  the  purpose  and  with  the  intent 
to  feloniously  employ  her  for  the  unlawful 
use ' '  of  certain  named  persons,  the  intent  is 
lurplusage,  and  need  not  be  proTed^People 
▼.  Fiek,  89  CaL  144,  26  Pae.  769. 

[e]  The  acts  constituting  the  crime  of  kid- 
naping are  sufficiently  alleged  if  the  indict- 
ment follows  the  langaage  of  the  statute  de- 
fining the  offense,  and  an  allegation  as  to 
the  purpose  of  tne  kidnaper  is  snrolusan, 
and  need  not  be  proved. — People  t.  Fiek,  89 
Cal.  144,  26  Pac  759. 

Fca  Authobitibs  raoM  Othbb  Statbs: 

See  31  Cent.  Dig.,  cola.  1986,  1987,  |  10. 

§  7.  Evidoiee. 

[a]  On  indictment  for  kidnaping,  where  it 
is  shown  that  defendant,  a  constable,  had  s 
warrant  authorizing  htm  to  arrest  prosecutrix 
and  bring  her  before  a  justice  of  the  peace, 
and  that  he  did  not  take  her  before  the  ja»- 
tice,  but  left  her  at  a  certain  house,  evidence 
is  admissible  that  this  was  a  house  of  ill- 
fame,  such  evidence  tending  to  show  a  mo- 
tive for  his  failure  to  take  her  before  the 
justice.— People  v.  Fick,  89  CaL  144,  26  Pac 
759. 

[b]  Evidence  that  at  the  same  time  defend- 
ant arrested  prosecutrix,  and,  instead  of  tak- 
ing before  a  magistrate,  took  ber  to  a  honee 
of  ill-fame  and  left  her,  another  constable 
arrested  her  husband  on  a  charge  of  which 
he  waa  innocent,  and  confined  him  in  jail  for 
two  days,  is  immaterial,  and  its  admission  is 
harmless  error.— People  t.  Fiek,  89  CaL  144, 
26  Pac.  759. 

FoK  Authobitibs  Fboh  Othbb  States: 
See  31  Cent.  Dig.,  eoL  1088,  §  11. 

XILLINa. 

Wrongfid  klUiBf  of  Kunan  befng.    Set  Dsstt; 

Homidde. 

KILLING  ONE  INTENDING  TO  KILL 
ANOTHEIL 

Am  mrdsr.    Bte  Homldds,  i  iS. 

Km. 

Blffbt  of  noxt  of  Un  to  sae  tor  wrongful  dutk. 

Sm  Doath,  f  14. 
Bight  «f  next  of  Un  to  Mtera  of  admlnlsttsttoa. 

■ei  Bxectttors  and  AdrnfalstiatarB,  |  SS. 

KINDEBGABTENB. 

See  Spools  and  Seluwl  DMrtets,  i  S. 

EIND8  OF  00NTEHPT8. 

8es  Oontampt,  |  4. 

KINDS  OF  0ORPORATI0H& 

>eo  OerpoxattODs,  i  t. 
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EIND8  OF  GIFT&— LAND. 


KINDS  OF  oirrs. 

iM  eulf,  i  1. 
KINDS  OF  aUABDIANS. 

■m  OohzdltB  aid  Ward,  |  8. 

KINSHIP. 

PiDTing  klBiUp  by  nHBbUne*  Mwmb  pflnoiu. 
•m  BtUUdm.  i  619. 

Ai  affeeUnc  «omp«t«ier  of  vltBeaa.  8m  Wit- 
nanta,  |  SO. 

KNOWLEDGE. 

Of  utmra  of  emn'a  tlUt  aa  alaiuBt  of  adrtna 
poaaaialoiL    Sea  Advaraa  Poaaaaalon.  |  4S. 

Of  vleioaaiMaa  of  animal  aa  alaaont  Uabllltr  of 
ownar.   8m  Aalauas,  1  20. 

Ba«iilred  of  perion  ■w«ulii«  to  aOdavlt  la  attaek- 
mpnt.    8m  AttacluneDt,  t  60. 

Of  owner  ai  alaaaBt  of  dadlsaUon.   Bm  Dadle» 

Uon,  I  19. 

A*  affecting  lacbM  bartlBg  atnttaUa  rollaf .  Bm 

BQOltT,  t  6«. 

As  alomant  of  aqaltable  oatoppaL    Sm  Batoppai,  | 

4S. 

BelenncT  of  erldenM  of.    See  Erldence,  |  99. 
Required   of   expert   wltDesBea.    8m   Evldenee,  | 

1B9. 

Of  (alaltT  of  repraMntatlon  aa  element  of  fraod. 

Sm  Fraud,  i  18. 
Aa  anbatttnto  for  obange  of  poiMsaloa  <a  gooda 

Bold  tf  InaolTant.    8m  ^vdolast  Ootn«]r«Bcaat  I 

69. 

Of  giaatM  aa  aloment  of  frandnlont  eonreyanoa. 

Sm  Fiaadnlent  OonTeyftBcea,  {{  B1-9B. 
Aa  detormlnlng  reaponiiblllty  for  violation  of  Injnno- 

Uon.    Sm  Injunction,  J  138. 
Of  language  aa  neceaaary  Qoallfioatlon  of  Joror.  8m 

Jnry.  |  46. 
Ab  notice.    Sm  Notice,  (  S. 

Of  tbeft  ae  element  of  offenM  of  receiving  atolon 
property.    Sm  SoMlvlng  Stolon  Qooda,  |  S. 

VoMaaary  to  oonpatanej  of  nitnoaaaa.  Sm  WIU 
neiMi,  II  11.  18. 


KNOWLEDOE       OF  ADVERSE 
PARTY. 

HoMaattr  for  ploadlng  facta  poenllady  iritUn  knoirt- 
•dga  of  adT^iM  pai^.   Sm  Plaadlng,  f  13. 


KNOWLEDGE  OF  LAW. 

Proaumptloa  aa  to.    8m  Evidenoe,  |  60. 

KNOWLEDGE  OF  OWNER. 

Aa  prareqniaito  to  acqoialtlOH  of  Ugbway  by  pr»- 
aerlpUoii.   Sm  Hlghwaya,  |  Id. 

LABELS. 

Tradi  Ubala.   8n  Tradamarka  and  Trad*  Hemaa. 


LABORERS. 

PrafaiTod  Oaama  M,  agmlnat  aatatM  aaalgnad  for  ered- 
Itora.  iM  Aaajgamaota  for  Buaflt  of  Oxadlton^  | 
SO. 

LABOR  ON  SUNDAY. 

Sm  Sunday. 

LABOR  UNIONS. 

Sm  Trade  miiona. 

LACHES. 

Bm  Limitation  of  Aetlona. 
Aa  bar  to  eqtUtable  relief.    Sm  Equity,  |  BO. 
In  claiming  oqultebla  eatoppel.    See  Eitoppal,  t  91. 
In  bringing  mandamva  prooaedlngi.    Sea  Uandamna, 

I  86. 

Aa  bar  to  aotloB  to  foraoloM  land  mortgage.  8m 

UortgagM,  I  206. 
la  prooaadliiga  to  probata  wllla.    8m  WUla,  |  lid. 

LADINO  BILLS. 

Sm  Oarrlava,  ||  14-17. 

LAKES. 

Bm  ATlgabla  Watan:  Watna  and  WataMonraoa. 
LAND. 

Bm  Property  and  rofaranMa  mdar  Tltla. 
AbaadonmaBt  of.    Sm  Abandonmant. 
AdTarM  poaaoaaloB  of.    Sm  AdvarM  FosaoaaiOB. 
BoudarlM  of.    Sea  BonndarlaB. 
MaMnra  of  damagM  for  iBjnry  to.   8m  Daaagaa,  | 
67. 

DMdB  of.    Sm  Ooada. 

Flxtnrea  aa  part  of.    Sm  Flztarea. 

Neceaalty  that  agrMmonta  affecting  land  b«  In  writ- 
ing.   Sm  Frauds,  Statute  of,  IS  IS-SO. 

out  of.    Sm  outs,  f  6. 

Oronnd  rents.    Sm  Otonnd  Bents,  g  1. 

Subject  to  pteseriptl'n  hm  aa  Ugbway.  8m  Hlgb- 
waya,  |  10. 

Bl^  to  Jnry  trial  of  aoUon  for  poBMaalon  of.  Sm 

fury,  I  7. 

JorladletloK  of  Jnstloe  courts  In  actions  Involving 

title  to.    Sm  justices  of  the  Feaee,  |  SO. 
Jurisdiction  of  justice  courts  in  actions  for  IbJuIh 

to.    Bm  jQstlMS  of  tbe  Peace,  {  S2. 
IilceuM  to  «M.    Sm  LlcenMS,  TJL 
IioaM  of.    Sm  Landlord  and  Tenant. 
Limitation  lavs  applicable  to  aetlona  foi  raeovary 

of.    Sm  Li'mltatlOB  of  Actions,  |  16. 
Zdona  of  mochaalca  and  matarlalmon  on.   8m  Uf- 

oluuidea*  lioaa. 
Open  to  mlalng  losatlon.   Sm  lOnoa  anil  liiBOtala, 

II  5-7. 

Vortgigo  of.   Sm  Mortgagaa. 

Car*  raqtdrod  aa  to  oondltioa  and  aw  of.   Sm  Vag<- 

IlgoaM.  11  IS-lB. 
Partnersblp  land.    See  PartaaraUp,  |  84. 
Bule  BgalBst  snspensloa  of  power  of  alieaatloB  of. 

Sm  Perpetuities,  H  6-8. 
Oontracta  for  sale  or  pnrdtasa  of.    Sm  Vendor  and 

Purcbawt. 

Tonne  of  aetlona  relating  to.    See  Tenne,  ||  d,  ft. 
DaacrlptfoB  of,  In  wllla.   Sm  WIUb,  S  870, 
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LAND  AND  OHATTEL  HOBTGAQE. 
la        InitramtBL   8m  OtatUl  ltotgagt>i  I 

LAND  DEPARTBIENT. 

PzoeMdlngi  In.    8m  Pnblio  Luidi,  i|  104-113. 

LAND  ORANTB. 

8m  DMds;  GtmU. 
Tot  MnatwlM.    8m  OoiftoilM,  |  0. 

LANDZNOS. 

8m  WlUUTTM. 

LANDLORD  AND  TENANT. 

Inclndfl  luttin  and  inetdenti  of  MUtai  for  fMn 
and  tenandM  from  year  to  yoai,  at  wlU,  or  at  inf* 
fonoM;  IsaMS  and  afTMraanta  for  th«  oecnpatlon 
of  real  pioportr-  in  gannal,  tlia  relation  botwMB 
tbo  partloa  tlioroto,  and  thalr  rlgtau  and  UabUttlM  aa 
between  themMlToa  and  aa  to  otberi  Inddant  t« 
anoh  relation;  and  renwdles  relaUsc  thereto. 

L  CREATION   AND   EXISTENCE  OP 
BELATION,  §§  1-S. 

n.  LEASES    AND    AGREEMENTS  IN 
GENERAL,  §§  6-lS. 

A.  Requisites  and  Validity,  §§  <t-12. 

B.  ConBtraetion  and  Operation,  {{  13- 
18. 

TTT  LANDLORD'S  TITLE  AND  BE7EB- 

SION,  §§  19-34. 

A.  Rights  and  Powers  of  lAndlord, 

19-21. 

B.  Estoppel  of  Tenant,  }§  S2-34. 
rV.  TERM  OP  YEARS,  {  35-58. 

A.  Nature  and  Extent,  §  35. 

B.  Assignment,  Subletting  and  Mort- 
gage, §§  36-41. 

.  C  Extensions,  Renewals  and  Optiou 
to  PnTchase  or  Sell,  §§  41-47. 
D.  Termination,  §§  48-68. 

V.  TENANCY  FROM  YEAR  TO  YEAR 
AND  PROM  MONTH  TO  MONTH, 

§§  59-61. 

VI.  TENANCY  AT  WILL  AND  AT  SUF- 
FERANCE, §S  62-65. 

Vn.  PREMISES  AND  ENJOYMENT  AND 
USE  THEREOF,  §§  66-92. 

A.  Description,  Extent  and  Condition, 

§§  66-68. 

B.  Possession,  Enjoyment  and  Use,  §| 

69-76. 

0.  Encumbrances,  Taxes  and  Assess- 
ments, §  77, 

D.  Repairs,  Insaranee  and  Improve- 
ments,  §§  78-84. 

Zk  Injuries  from  Dangerous  or  Defeet- 
ive  Condition.  85-89. 

P.  ETiction,  §§  90-92. 
Vm.  BENT  AND  ADVANCES,  §§  93-109. 

A.  Bights  and  Liabilities,  §§  93-99. 

B.  Actions,  §§  100-105. 

C.  Lien,  §§  106-109. 


IX  BE-ENTBY  AND  RECOVERY  OF 
POSSESSION  BY  LANDLORD,  U 
110-128. 

Z.  RENTING  ON  SHARES  f§  129-133. 

flss,  also,  BsUtu;  JUat  Vanaaar;  Ufa  Bstatw;  Ba- 
Mteders;  BeMrtfoas;  Tsaaiier  1b  Oouaa; 
Waste. 

Blfbt  to  SOS  foe  zsBk  pending  mtt  fox  ejaebrat 

8m  AtatMuant  aal  Barlval.  |  24. 
Sni&clener  of  adrem  posMsalon  tbrentk  tenaat 

8m  AdTerM  PoaseaaloB,  |  57. 
Lien  of  agrleoltiiral  laborer  for  work  done  by  laute. 

8m  Africnltaze,  |  9. 
Itigtt  to  mortgage  leawbold.    8m  Obattel  Moitgagei, 

f  11. 

BlglitB  of  leaaM  of  Mnvlet.   8m  Oonrieta,  | 
Fwfaltara  of  Mrporate  frausfeJM  la  banda  of  JanM. 

Bm  Cerporatlona,  |  itt. 
Lotting  apartuaats  In  parpow  of  praiUlatlMi  «t 

awlgnatloB.    Bm  Disordaxlr  Honaa,  |  4. 
Laaaeholda  of  doMdanta.   Sm  Estcvton  and  Adada- 

lafcratora,  |  813. 
Flztnrea  betreen  landlord  and  toaaak.    8m  Us*  < 

turea,  n  12-17. 
LeaM  of  franeUaea.   8m  FraneblMS,  |  9. 
Oronnd  rente.    8m  Oronnd  Bents,  {  1. 
Leaae  of  ward's  propertr.    8m  Ooardlaa  and  Waxd, 

1  48. 

LeaM  of  homestead  as  abandonmost  or  valfw  tl 

bomaataad  tigU.   8m  BlooMtaad,  |  ISS. 
LasM-  of  IBanrad  premises  as  aTotdlng  Insraarfc 

8m  XnanranM,  I  29. 
OonolnalTeneH  «t  JndgiMnt  against  eaa  tm.  aa  oikK. 

8m  Judgment,  |  473. 
IDalng  leaMa.    Sm  BClnea  and  Mlnarrfa,  i  78. 
Leaaea  of  riparian  rli^ta.    8m  Kavlgable  Watan,  I 

21. 

Leaw  of  aUU  acbool  laada.    8m  PabUe  Lands,  | 

S2. 

LaaM  of  ton  road.  8m  Tnnpitoa  and  Tall  Boattk 
I  1. 

la^lad  ttSblllty  to  par  for  ose  of  nal  property  a» 
eaplad  hf  parmiaslon     ownsr  IndapaaAsnt  af  mt 
'  loaM  or  agraamnt  Oslag  imeut.   Me  Vea  mi 

OoenpatloB. 
LeaM  of  wbacf .   Bm  Wkairos,  |  8. 

L   OBSATIOH  AND  EZISTSHCOB  OF  B8- 
LATION. 

LBASE  DIBTIVOUXBHED  FROM  BALB,  LtCSmi 

OB  CONTBAOT,  |  1. 
PBOPEBTT  WHICH  HAT  BB  SUBJBOT  TO  Dl- 

MISE,  I  2. 

OCCUPANCY  INCIDENT  TO  KMPLOTlfEST.  |  !■ 
ATTORNMENT     AND    DrSOLAIMEB     OB  DIS- 
AVOWAL OF  THE  RELATION.  |  4. 
BTZDEHCE  AS  TO  BELATIOH  AND  BSTOPPH' 
TO  DBKT  BAHB,  S 

S  1.  Lease  Dlstbigidihad  flcom  Silo^  limm 
or  Contract. 

[a]  An  allegation  in  a  complaint  that  "tbi 
defendant  by  permission  of  plaintiff  entered 
upon  the  premises"  shows  merely  a  licenw 
to  enter,  and  not  the  relation  of  landlord  aad 
tenant.— Owen  t.  Doty,  27  CaL  508. 

[b]  Agreement  by  which  owners  of  paisoul 
property  "lease"  it  to  others,  and 
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provides  that  apon  the  prompt  paTment  of 
the  sum  of  mosey  to  be  paid  as  rental  the 
title  to  the  property  would  pass  to  the  lenees, 
.  tlthoogh  called  a  lease,  is  not  one^  but  is 
either  a  complete  or  eonditioiial  sale.— Miller 
T.  Steen,  30  Cal.  402,  89  Am.  Dee.  124:  Parke 
A  Lacy  Co.  White  Mrv  Lumber  Co.,  101 
CaL  37,  35  Pac  442. 

[e]  A  contract  by  whieh  farming  lands 
were  demised  and  let  for  a  term  of  years  to 
one  who  agreed  to  give  annually  for  the  nse 

thereof  a  certain  portion  of  the  crops  of 
grain  and  other  prodnets  grown  thereon  is 
a  lease,  creating  toe  conTentional  relation  of 
landlord  and  tenant  between  the  parties,  and 
not  a  cropping  contract.  The  portion  of  the 
grains  and  fruit  to  be  delivered  to  the  land- 
lord, when  gathered,  is  rent,  whieh  is  a 
eompeneation  for  the  nse  of  the  land,  and 
may  be  made  payable  in  any  chattels  or 
products  of  the  soiL  equally  as  well  as  in 
money.— Clarke  Oobb,  121  CaL  695,  54 
Pac  74. 

[d]  Contract    between    mother    and  son 

whereby  son  agrees  to  supply  her  with  neces- 
sariee  in  exchange  for  her  interest  in  land, 
is  not  a  lease.— Mann  t.  Mann,  141  CaL  329, 
830,  74  Pac.  995. 

I  2.  Fropoty  WUCh  Mi^  be  Subject  to 

Demise. 

[a]  Contracts  with  resneet  to  incorporeal 
hereditaments  do  not  ereate  relation  of  land- 
lord and  tenant.— Swift  Goodrich,  70  CaL 
IOC,  11  Pac.  561. 

[b]  Where  flats  are  separate  tenements  and 
owner  does  not  reside  on  premises  as  such,  let- 
ting will  create  tenancy  and  interest  in  land. 
McDowell  T.  Hyman,  117  OaL  71,  48  Pac 
984. 

[el  Flats  are  as  much  separate  dwellings  as 
ordinarr  adjoining  hoases  are. — McDowell  t. 
Hyman,  117  CaL  71,  48  Pae.  984. 

FOK  AVTHOBFTIXS  FBOIC  OTHII  STATZS  : 

See  32  Cent.  Dig.,  cols.  16,  17,  $  8. 

g  S.   Occupancy  UicideBt  to  Envloynuot. 

[a]  An  agent  or  servant  having  the  care  of 
real  estate  cannot  be  considered  as  a  tenant 
at  will  of  his  principal  or  master.  The  adop- 
tion of  SDch  a  principle  would  lead  to  very 
inconvenient  results,  and  would  give  to  serv- 
ants and  agents  novel  and  embarrassing  pow- 
ers over  employers  and  their  property.— 
MitcheU  V.  Davis,  20  CaL  45. 

[b]  Presumption  that  when  a  tenancy  is 
shown  the  continued  possession  of  the  tenant 
is  in  the  same  capacity  is  overcome  by  proof 
of  an  expreee  agreement  by  the  terms  of 
which  the  tenant  is  to  hold  ponession  as  a 
mere  servant.— Sogers  v.  Dahart,  97  Cal.  600, 
32  Pac.  670. 

[c]  One  who  takes  char^  of  another's 
ranch,  with  the  undoretanding  that  he  is  to 
receive  for  his  services  a  certain  sum  per 
month,  and,  after  paying  from  the  grosa  pro> 
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ceeds  the  operating  expenses.  Including  his 
own  salary,  and  deducting  what  was  due  for 
Sttpplies  and  equipments  furnished  by  him, 
to  return  the  balance  to  the  owner,  and  who 
does  not  agree  to  bear  a  part  of  any  loss 
which  may  occur,  is  merely  a  hired  man,  and 
not  a  tenant— Todhnnter  t.  Arautrong,  53 
Pae.  446. 

[d]  A  party  remaining  in  possession  of  re- 
alty after  personal  notice  that,  if  he  remains, 
he  will  be  charged  a  certain  rent,  becomes  li- 
able for  the  rent,  even  though  he  is  acting 
merely  as  agent  and  employee  of  another  per- 
son, who  onginally  leased  the  premises. — -No- 
lan V.  Hentig,  138  CaL  281,  71  Pac.  440. 

[e]  Where,  after  the  death  of  defendant's 
wife,  seised  of  a  boardiuj^-house,  defendant 
had  a  conversation  with  his  wife's  executor 
by  which  it  was  arranged  that  defendant 
should  remain  in  the  house,  collect  the  rent 
from  the  lodgers,  and  tnm  the  same  over 
to  the  executor,  and  defendant  did  not  agree 
to  pay  rent  himself,  he  did  not  occupy  the 
premises  as  the  executor's  tenant  at  will,  so 
as  to  be  entitled  to  thirty  days'  notice  to 
quit  before  his  possession  could  be  termin- 
ated.—Cook  V.  Klenk,  142  CaL  416,  76  Pac. 
57. 

S  4.  Attornment  and  Dlsdaliiuc  or  Dis- 
avowal of  the  Belatton. 

[a]  A  tenant  of  a  person  deceased  may,  on 
the  expiration  of  his  lease,  refuse  to  attorn 
to  his  heir  at  law.  This  refusal  puts  an  end 
to  the  tenancy,  and  his  possession  thereon 
becomes  adverse.— ^mpson  t.  Shaeffer,  8 
Cal.  196. 

[b]  If  a  tenant  denies  the  relation  of  land- 
lord and  tenant,  and  refuses  to  pay  rent,  he 
cannot  afterward  reviva  that  relation  by  of- 
fering to  pay  rent. — Conner  t.  Jones,  28  CaL 

59. 

[e]  If  a  party  enter  under  a  lease  from  and 
as  a  tenant  of  another^  and  a  third  party  re- 
covers judgment  of  eviction  against  the  ten- 
ant, after  which  he  attorns  to  and  pays  rent 
to  each  third  party,  from  this  last  period 
the  possession  of  the  tenant  beeomes  the  pos- 
seesion  of  the  third  party.— Meeham  t.  Mc- 
Kay, 37  CaL  154. 

[d]  Acceptance  of  rent  will  not  validate 
void  lease  but  creates  tenancy  terminable 
by  proper  notice. — Carlton  v.  Williams,  77 
Cal.  89,  19  Pac.  185. 

[e]  Defendant  was  in  possession  of  land 
nnder  G.,  the  owner  in  fee,  as  tenant  from 
month  to  month.  G.  rented  to  plaintiff  iu 
praesenti  for  five  years,  and  plaintiff  did  not 
go  into  possession,  but  raised  the  rent,  and 
notified  defendant,  who  neither  attorned  to 
plaintiff  nor  paid  the  rent.  Held,  that  under 
Civil  Code,  section  1111,  providing  that 
grants  of  rents  are  good  without  attornment, 
none  was  necessary  by  defendant. — McDon- 
ald V.  Hanlon,  79  CaL  442,  21  Pae.  86L 

Fon  AuTHOftims  Waou  Oihb  Btash: 

Attornment  and  Ita  effect:  89  Am.  8t 
Bep.  101,  note.  See,  also,  88  Cent  Dig., 
cols.  82-36,  8$  18-16. 
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§  6.  Brldenea  w  to  BeUtion  and  Ettt^pel 
to  Deny  Same. 

[a]  The  mere  prodnetion  of  a  lease  in  evi- 
dence doea  not  prove  the  existence  of  the 
relation  of  landlord  and  tenant  between  the 
lessor  and  lessee,  as  a  matter  of  law,  with- 
out leaving  it  to  be  determined  by  the  jary 
whether  the  lessee  entered  nnder  the  lease  or 
held  the  premises  under  it.— Caldwell  v.  Cen- 
ter, 30  CaL  539,  89  Am.  Dec.  131. 

^b]  Court  is  justified  in  flndiuff  that  rela- 
tionship does  not  exist  where  tne  evidence 
shows  substantially  that  the  defendants  never 
occupied  the  premises  with  the  permission  of 
the  plaintiff,  and  never  promised  to  pay  him 
any  rent  therefor. — Emerson  v.  Week*.  SS  Cal. 
430,  441. 

[c]  In  an  action  by  a  married  woman  for 
rent,  it  appeared  that  certain  premises  were 

leased  to  her  in  her  own  name,  and  that  she 
sublet  part  thereof  to  defendant,  and  that 
be  took  possession.  Defendant  testified  that, 
when  be  asked  plaintiff  what  rent  she  would 
charge  for  the  premises,  she  replied,  "fifteen 
a  month,"  and  that  he  told  her  he  would 
take  it,  bat  that  he  never  promised  to  pay 
any  rent.  Held,  that  his  acts  were  anfficient 
to  lead  plaintiff  to  believe  that  he  would  oc- 
cupy the  premises  as  her  tenant,  and  pay 
rent  and  that  he  could  not  afterward  deny 
that  relation. — Scbwarze  v.  Mahoney,  97  Cal. 
131,  31  Fae.  908. 

[d]  Where  possession  is  taken  under  a  writ- 
ten lease  containing  do  option  to  purchase, 
there  is  no  inference  of  part  performance  of 
a  verbal  agreement  to  sell  the  land  to  be 
drawn  from  the  possession  of  the  lessee  and 
his  improve  me  ntB  on  the  land,  which  are 
referable  to  his  rights  as  a  tenant. — Abbott 
V.  *76  Land  and  Water  Co.,  101  CaL  B67,  36 
Pae.  1. 

[e]  An  executrix  who  has  received  annual 
rent  from  a  tenant  from  year  to  year,  who 
entered  into  possesBion  of  premises  belonging 
to  the  estate  of  the  decedent  under  a  parol 
lease  from  the  executor,  cannot  maintain  an 
action  of  ejectment  to  oust  the  tenant  before 
the  expiration  of  a  year  for  which  annual 
rent  was  received,  upon  the  alleged  ground 
that  the  executrix  had  no  power  to  lease  the 
premises  without  the  consent  of  the  court  in 
which  the  administration  was  pending. — Phe- 
lan  V.  Anderson,  118  CaL  504,  50  Pac  685. 

Fob  Adthobities  Fbou  Other  States: 

See  32  Cent.  Dig:,  cols.  57,  58,  §§  42-44. 

n.  i^bases  and  aobeebcbnts,  in 

GENERAL. 

A.  Beqnisites  and  Validity,  §§  6-12. 

B.  Construction  and  Operation,  §§  13-18. 

A.    BEQUISITE8  AND  YAUDITT. 

AGREEMENTS  FOR  LEASES  AND  AUTHORITT 
TO  EXECUTE,  f  6. 

FORU  AND  CONTENTS  OF  LEASE,  |  7. 

EXECUTION,  DELIVERY,  ACCEPTANCE  AND  RE- 
CORDING LEASES,  I  8. 


vALiDnr  nr  gekesal,  i 

ESTOPPEL  OB  WAIVER  AB  TO  DSraon  » 

OBJECTIONE,  I  10. 
  FRAUD.  I  11. 

UODIFIOATION,  BBS0IS8I0N  AND  BUBWlTtf- 
TION,  I  12. 

Hfte«tsit7  for  Mknovledfmsat  on  Isass.   8m  Ac- 

knowledsment,  |  9. 
UMaaOtj  9t  epUen  ot  Immt  to  pixofeaM.    Iss  Ooa- 

trnts;  i  4. 


§  6.  Agreementi  tot  Leans  and  AnUuctty 
to  Execute. 

[a]  If  tke  lessor  agrees  verbally  to  lease 
land  one  year,  with  a  privilege  of  two,  ud 
to  sign  a  written  lease,  and  the  lease  is  to  be 
drawn  by  a  conveyancer  and  signed  after- 
ward, and  the  lessee  gives  a  third  peraon  a 
power  of  attorney  to  execute  the  lease  aad 
transact  the  business  and  pay  the  rent,  tbe 
attorney  in  fact  may  tender  the  rent  and  eze- 
cute  the  lease  and  complete  the  transaction. 
Clark  V.  Clark,  49  CaL  586. 

[b]  The  fact  that  one  to  whom  the  owia 
had  verbally  and  unambiguously  agreed  to 
give  a  written  lease  of  a  building,  to  com- 
menee  in  faturo,  has  acquired  possession,  will 
not  convert  the  agreement  into  a  lease  in 
pnesenti.  A  subsequent  peaceable  re-entrr 
by  the  proposed  lessor,  on  revocation  of  Um 
license  to  enter,  is  lawfoL — ^Potter  v.  Mercer, 
53  Cal.  667. 

[e]  An  entry  under  a  written  contract  for  i 
lease  for  a  stated  term,  and  at  a  specified 
rent,  and  the  payment  and  receipt  of  the 
rent,  constitute  a  valid  lease  between  the 
parties  for  the  term  and  at  the  rental  spea- 
fied.— Cheney  v.  Newberry,  67  CaL  125,  7  Pit 
444. 

Fob  AuTHCwmss  Fboh  Otheb  States: 
See  32  Cent.  Dig.,  cols.  72-74,  §§  56-59. 


S  7.  Form  and  Oontente  of  Lease. 

[a]  A  lease  in  form,  whieh  contains  tkt 
name  of  one  person  as  lessor  in  the  body  of 
it,  and  is  signed  by  another  person,  and  alw 
the  lessee,  is  not  a  lease. — Boff  v.  Dnane,  ST 
CaL  565. 

[b]  If  the  lessor  and  lessee  agree  that  ■ 
leue  shall  be  drawn  containing  the  ordinuT 
covenants,  such  covenants  do  not  embrsee  i 
covenant  that  the  leasee  shall  personally  oc- 
cupy the  premises,  or  that  he  will  not  cahi- 
vate  the  land  by  bis  agents  or  employeea— 
Clark  v.  Clark,  49  Cal.  586. 

[c]  No  particular  words  are  necessary  u 
create  a  lease. — Williams  t.  Miller,  68  Ckl 
293,  9  Pae.  166. 

[d]  An  instrument  by  which  defendants 
were  granted  certain  rights  over  land  de 
scribed  held  a  lease.— O.  L.  Shafter  EsUte 
Co.  V.  Alvord  (CaL  App.),  84  Fae.  279. 

Fob  AuTHOBiTtEs  FWM  Otheb  Statbs: 
See  32  Cent.  Dig.,  eols.  76,  77,  }  CL 
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§  8.  Execatloii,  DellTflcy,  Accoptanee  and 
Becordlng  Leaaes. 

[al  Civil  Code,  seetioiu  1213-1215,  making 

recorded  eonveyaneeg  constructive  notice  to 
Bubaequent  bona  fide  purcbasera,  and  defining 
a  conveyance  as  any  instrument  creating  or 
assigning  any  interest,  include  leases  for 
more  than  a  year. — Odd  Feliowa*  Sav.  Bank 
V.  BaDtoiL  46  CaL  603;  Jonei  v.  Marks,  47 
Cal.  242. 

[b]  Lessee  need  not  sign  lease.  His  accep- 
tance is  shown  by  occupancy  and  payment  of 
rent. — Crescent  City  ete.  Co.  v.  Simpaon,  77 
Cal.  290,  10  Pac.  426. 

[c]  Kelation  of  landlord  and  tenant  cannot 
be  created  by  mere  signing  of  lease  without 
delivery.— Davidson  v.  Ellmaker,  84  CaL  22, 
23,  23  Pac  1026. 

[d1  The  fact  that  a  lease  has  always  been 

in  tbe  possession  of  the  lessor  is  not  conclu- 
sive evidence  that  there  has  been  no  deliv- 
ery, since  the  lessor  has  as  much  interest  in 
it  as  the  lessee,  and  as  much  occasion  for  its 
possession,  and  the  fact  that  tbe  tenant  has 
entered  under  it  is  anfficient  to  sostain  a  pre- 
sumption that  it  has  been  duly  delivered. — 
Oneto  V.  Bestano,  89  Cal.  63,  26  Pac.  788. 

[e]  One  is  bonnd  by  tbe  terms  of  a  lease 
made  to  him,  which  he  has  sig^ied,  but  not 
acknowledged. — Knowlea  v.  Murphy,  107  Cal. 
107,  40  Pac.  111. 

[f  ]  The  issue  was  whether  an  assignment  of 
a  lease  recorded  after  the  lessor's  death  had 
been  delivered  to  defendant.  It  had  never 
been  in  the  possession  of  defendant,  and  the 
notary  who  took  the  acknowledgment  testi- 
fied that  he  was  instructed  to  hold  the  as- 
signment nntil  the  assignor 's  death,  and  then 
record  it;  that  prior  to  the  assignor's  death 
he  had  been  holding  it  for  him.  Held,  that 
a  finding  that  there  had  been  no  delivery  whs 
warranted.— Canale  T.  Copello,  137  Cal.  22, 
69  Pac.  698. 

Fob  AuTHOtmES  Fboh  Otheb  States: 

See  32  Cent.  Dig.,  eols.  79-85,  §|  66-7S. 


§  9.  Vtildltr  In  OeneraL 

[a]  Unrecorded  lease  is  valid  between  par- 
ties to  it.— Scheerer  v.  Cuddy,  85  Cal;  272,  24 
Pae.  713. 

[b]  A  lease  of  a  house  for  a  term  of  years 
for  the  purpose  of  conducting  it  as  a  house 
of  prostitution  and  assignation,  with  the 
knowledge  and  consent  of  the  lessor,  is  un- 
lawful and  void;  and  a  court  will  not  aid 
either  party  in  an  attempt  to  enforce  such 
a  contract. — ^Demartini  v.  Anderson,  127  Cal. 
33,  59  Pae.  207. 

[c]  Under  section  717,  Civil  Code,  lease  of 
land  for  agricultural  purposes  for  life  of  les- 
sor is  void.— Mann  v.  Mann,  141  Cal.  330,  74 
Pae.  995. 

[d]  Lease  for  longer  period  than  that  pre- 
scribed by  sections  711  and  718,  Civil  Code, 


is  not  void  except  as  to  excess  of  period. — 
Barter  v.  San  Jose,  131  Cal.  667,  75  Pac.  344. 

[e]  A  provision,  in  a  lease,  that  the  crops 
should  remain  tbe  property  of  the  lessor  until 
harvested,  is  valid  between  the  parties. — 
Summerville  v.  Stockton  Milling  Co.,  142 
Cal.  529,  76  Pae.  243. 

Fob  Authobities  Fbou  Otheb  States: 
See  32  Cent.  Dig.,  col.  89,  g  80. 

I  10.  Estoppel  or  Walvsr  M  to  Defects  wt 
Objeetloiis. 

[a]  Where  lessees  have  entered  under  their 
lease,  and  occupied  and  used  the  premises, 
they  and  their  assignees  are  alike  estopped 
to  repudiate  the  lease  for  uncertainty  in  de- 
scription.— Pierce  v.  Mintum,  1  CaL  470. 

[b]  A  lessee  admits  the  authority  of  his 
lessor  by  taking  a  lease,  and  no  averment  of 
the  lessor's  right  to. lease  is  necessary  as 
against  him. — Moore  v.  Boberta,  2  CaL  513. 

[c]  The  fact  that  rent  has  been  accepted 
under  a  lease  insufficiently,  acknowledged 
does  not  validate  it,  bat  at  most  creates  a 
tenancy  terminable  by  notice. — Carlton  T. 
WillUms,  77  Cal.  89,  19  Pae.  185. 

j<te  AvTH<ttiTiE8  nunc  Otheb  States: 

See  32  Cent.  Dig^  eols.  98-102,  §§  88- 
91. 


I  11.    Fraud. 

[a]  Tenant  may  show  fraud  in  obtaining 
the  lease.— McDevitt  v.  Sullivan,  8  CaL  596. 

[b]  Tenant  may  defend  action  by  landlord 
on  ground  that  deed  and  lease  were  procured 
from  him  by  fraud  and  undue  influence. — 
Senion  etc.  Co.  v.  Leasing,  141  Cal.  178,  74 
Pac.  761. 

[c]  A  lessee  of  a  theater  will  be  held  to 
have  acquiesced  in  the  lease  after  knowledge 
of  the  facts,  and  so  not  entitled  to  rescind  it 
for  fraudulent  representations  of  the  lessor 
that  the  exits  and  stairways  were  sufficiently 
large  and  in  tbe  proper  places  for  emptying 
the  theater,,  he*  having  taken  possession  and 
used  it  a  season  before  attempting  to  rescind. 
Oppenheimer  v.  Clnnie,  142  CaL  313,  75  Pac. 
899. 


g  12.   Modiflcatioo,  Besclssion  and  Substitu- 
tion. 

[a]  Where,  pending  the  unexpired  term  of 
one  lease,  a  second  lease  is  made,  containing 
stipulations  inconsistent  with  the  former 
lease,  the  latter  shall  prevail,  the  preeump- 
tion  being  that  a  surrender  of  tbe  old  one 
waa  intended. — Jongerman  t,  Bovee,  19  OaL 
354. 

[bj  Mode  of  ehanging  terms  of  lease  upon 
notice  by  the  landlord  depends  wholly  upon 
the  statute;  and  the  eases  in  which  such 
changes  can  b«  made  are  limited  to  those  in 
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which  it  Ir  expresily  aatborized. — Stoppd- 
kamp  T.  Mangeot,  42  CaL  816. 

[e]  It  the  landlord,  after  a  lease  is  execated, 
cannot  give  the  tenant  possession  of  all  the 
demised  premises,  and  the  tenant  accepts  and 
enters  into  possessioii  of  a  part,  this  is  an 
abandoDment  of  the  contract  of  lease  and 
a  waiver  of  its  terms.— <!amarillo  v.  Fenlon. 
49  Cal.  205, 

id]  A  wi^tten  lease  Is  within  the  provision 
Civil  Code,  section  1698,  that  a  contract 
in  writing  cannot  be  altered  otherwise  than 
by  a  contract  in  writing  or  an  executed  oral 
agreement. — Erenberg  v.  Peters,  66  Cal.  114,  4 
Pac.  1091. 

[e]  Neither  party  to  a  written  contract  for 

a  U-ase  can  rescind  without  consent,  after  pos- 
session taken  and  payment  of  rent,  though 
lease  is  not  executed. — Cheney  v.  Newberry 
&  Co.,  67  Cal.  125,  7  Pac.  444,  445. 

[f]  An  nnexecnted  oral  agreement  between 
a  lessor  and  lessee,  altering  the  terms  of  a 
written  lease,  is  not  binding  on  a  grantee  of 
the  lessor.— Taylor  t.  Soldati,  68  Cal.  27,  8 
Pac.  518. 

[g]  Civil  Code,  section  1689,  provides  that 
contracts  may  be  rescinded  only  in  cases 
where  the  consent  of  the  party  rescinding  is 
obtained  by  fraud,  duress,  or  undue  inflnence; 
or  failure  of  consideration  through  fault  of 
party  as  to  whom  the  contract  is  rescinded'; 
or  on  such  consideration  becomiof;  entirely 
void  from  any  cause;  or  if  the  consideration, 
before  it  is  rendered,  fails  in  a  material  re- 
spect; or  bv  consent  of  all  the  parties,  dee* 
tion  1691  declares  that  the  rescinding  party 
most  restore  or  offer  to  restore  the  value  be 
has  received  under  the  contract.  Plaintiff 
leased  certain  land  to  defendant  for  a'  cer- 
tain period,  before  the  expiration  of  which 
he  told  defendant  he  might  have  it  for  an- 
other like  period,  and  subsequently  acknowl- 
edged to  plaintiff  that  he  told  him  be  might 
have  the  land,  but  that  bis  word  was  worth- 
less, and  that  he  couM  not  have  it.  Held, 
that  this  did  not  amount  to  a  rescission  of 
the  contract,  but  was  a  mere  repudiation. — 
Schweikert  t.  Seavey,  130  CaL  zviii,  62  Pae. 
600. 

[b]  A  written  contract  of  lease  can  only 
be  altered  by  a  written  contract  or  an  exe- 
cuted oral  agreement.  The  mere  acceptance 
of  rent  from  a  subtenant  of  the  lessee  in 
possession  by  the  lessor,  and  recognizing  him 
as  a  tenant,  cannot  have  the  effect  to  alter 
the  contract  or  release  the  lessee  from  his  lia- 
bility for  unpaid  rent. — Brosnan  v.  Kramer, 
135  CaL  36,  66  Pac  979. 

til  Where,  in  an  action  by  a  tenant,  the 

landlord  claims  damages  because  of  the  ten- 
ant 's  refusal  to  execute  a  lease,  and  abandon- 
ment of  the  premises,  and  it  appears  that  the 
landlord  had  agreed  that  the  tenant  might 
turn  over  the  premises  to  another,  and  had 
leased  them  to  her,  he  oannot  recover,  since 
he  would  not  be  entitled  to  damages  for 
breach  of  the  terms  of  the  lease,  which  he 
agreed  should  be  rescinded,  and  which  were 
in  fact  rescinded.— Silvm  T.  Bail,  141  CaL 
599,  75  Pae.  162. 


[j]  Civil  Code,  section  1930,  aatliori2ing 
cancellation  of  a  lease  if  the  hirer  nses  the 
property  for  an  unauthorized  purpose,  held  to 
apply  to  real  estate. — Isom  v.  Buc  Crude  OU 
Co.,  147  Cal.  659,  82  Pac.  317. 

Fob  Authobities  Fboh  Othkb  Statis: 

See  82  Cenb  Dig.,  cols.  103-106,  93-95. 

B.   CONSTEUCTION   AND  OPEBATIOX. 

LEASES  AND  C0NTRA0T8  IN  OEKBBAL.  I  IS- 

PAROL  LEASES,  |  14. 

IMPLIED  COVENANTS  AXJ>  COVENANTS  B1TN- 

NING  WITH  THE  LAND.  |  15. 
OOVEKANTS  PGR  QDIET  ENJOYMENT,  {  16. 
CONDITIONS,  i  17. 

BIGHTS   AND   UABILITISS  OF  FAKTIES  IH 
OENEBAL.  I  18. 

I  18.  Iittasw  and  OmtnetB  In  GennmL 

[a]  A  covenant  "to  let  -the  lessor  haTc 
wnat  land  he  and  his  brothers  might  want 
for  cultivation"  is  too  indefinite  to  be  en- 
forced in  favor  of  anyone. — Chipman  t. 
Emeric,  5  Cal.  49,  63  Am.  Dec.  80. 

[b]  If  a  lease  of  a  tract  of  land,  to  be 

used  as  a  dairy  farm,  binds  the  lessor  to 
famish  cows  that  are  fit  for  dairying,  ''the 
number  not  limited,"  the  lessee  to  yvty  a 
fixed  sum  per  year  for  each  cow,  it  will  be 
construed  as  binding  the  lessor  to  furnish 
cowa  sufficient  in  number  to  stock  the  land 
leased. — Qriffiths  v.  Henderson,  49  CaL  566. 

[e]  If  the  lessor  and  the  lessee  agree  that 
a  lease  shall  be  drawn  containing  the  ordi- 
nary covenants,  such  covenants  do  not  em- 
brace a  covenant  that  the  lessee  shall  pei^ 
sonally  occupy  the  premises,  or  that  he  will 
not  cultivate  the  land  by  his  agents  or  em- 
ployees.—Clark  V.  Clark,  49  Cal.  586. 

[d]  A  reservation  of  pasturage  in  the  lease 
docs  not  conflict  with  an  ezelasive  right  of 
bunting  conferred  by  the  lease. — Kellogg  r. 
King,  114  CaL  878,  65  Am.  St.  Sep.  74,  46 
Pac.  166. 

[el  Bights  <tf  parties  in  premises  are  meu- 
urea  and  fixed  b^  lease  alone;  preliminarr 
negotiations  leading  up  to  it  cannot  K 
considered. — Board  of  Education  v.  G-rant. 
118  CaL  42,  43,  50  Pac.  5. 

[f  ]  A  covenant  in  a  lease  for  a  term  of  fir? 
years,  that  in  case  the  lessor  shall  s^ll  the 
property  at  any  time  during  the  term  the 
lessee  shall  yield  possession,  is  to  be  cos- 
strued  as  importing  an  actual  sale  in  good 
faith  for  value,  and  not  a  fraadnlent  sale, 
without  valuable  consideration,  to  deceive  the 
lessee,  and  deprive  him  thereby  of  his  ri^t 
of  possession. — ^Davis  v.  Sefaweikert,  130  CaL 
143,  62  Pae.  411. 

Foft  AuTHfttims  Fbom  Othkb  States: 

Covenants  of  tenant  to  pay  rent  and  of 
landlord  to  repair  or  ttake  improve- 
ments,  whether  dependent  or  independ- 
ent: 87  Am.  Dec.  237,  note;  49  L.  B. 
A.  210,  note.  See,  also,  82  Cent.  Dig, 
ebls.  109-112,  S  101. 
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§  14.  Parol  Leases. 

[a]  Tenant  in  posBewion  ander  parol  leaae 
for  more  than  a  year,  nnder  stipulationB  per* 
formed  lesBor,  holda  possession  as  a  lessea. 
Doolan  t.  ICeCauIey,  66  CaL  476,  8  Pae. 
130.  ^ 

[b]  Oral  leaae  of  land  for  term  not  exceed- 
ing one  7ear  is  as  operative  and  binding  as  a 
written  one.— Fernuon  t.  Murphy,  11?  CaJ. 
139,  48  Pac.  1018. 

EV»  AuTH<ttiTixs  Tboic  Other  STAxnt 
See  32  Cent  Dig.,  col  109,  §  100. 

j(  15.  ZmpUed  OoTonuits  and  Ooreunts  Bmi- 
nlng  moi  the  Land. 

[a]  Every  covenant  in  the  lease  relating 
to  the  thing  demised  attaches  to  the  land  and 
runs  with  it.— Laffan  t.  Naglee,  9  CaL  662. 
70  Am.  Dec.  678. 

[b]  A  covenant  with  a  lessee  that  he  shall 
have  a  right  of  pre-emption  attaches  to  the 
entire  estate  and  runs  with  the  land. — ^Ijaf- 
fan  V.  Naglee,  9  Cal.  662,  70  Am.  Dec  678. 

[e^  A  covenant  in  a  lease  to  the  lessee, 
"his  heirs  and  assigns,"  for  a  term  of  eight 
years,  that  if  the  lessor  shall  sell  or  dispose 
of  the  demised  premises  the  leasee  is  to  be 
entitled  to  the  refusal  of  the  same  is  a  cove- 
nant running  with  the  land. — ^LafCan  t. 
Naglee,  9  Cat  662. 

[d]  Where  a  lease  describes  the  premises  as 
''a  certain  lot  of  land,  ....  together  with 
the  improvements  thereon,  consisting  of  a 
building  known  and  designated  by  the  name 
of  'Hotel  de  France,'  "  there  is  no  implied 
guaranty  on  the  part  of  the  lessor  that  a 
building  of  that  description  shall  remain  on 
the  lot  during  the  tet-m.— Branger  t.  Maneiet, 
30  Cal.  624. 

[e]  A  covenant  to  pay  rent  runs  with  the 
land. — Salisbury  t.  Shirley,  6  Cal.  223,  6 
Pac.  104. 

[f]  A  covenant  to  ray  taxes  runs  with  the 
land.— Salisbury  v.  Shirley,  66  Cal.  223,  5 
Pac.  104. 

fg]  Covenant  in  lease  for  erection  by  lessee 
improvements  on  the  demised  premises, 
and  for  the  purchase  thereof  by  the  lessor  at 
the  expiration  of  the  term,  runs  with  the 
land,  and  is  binding  on  the  assignee  of  the 
lessor,  if  such  covenant  was  entered  into  by 
the  parties  to  the  lease  for  themselves  and 
their  assigns.  In  such  case  the  assignee  is 
liable  only  for  breaches  of  the  covenant  oc- 
curring after  he  has  acquired  the  estate,  and 
before  he  has  parted  with  it  or  ceased  to  en- 
joy its  benefits — Bailey  v.  Blehardson,  66 
CaL  416,  5  Pae.  910. 

[h]  A  covenant  in  a  lease  to  surrender,  at 
the  expiration  of  the  term,  with  such  im- 
provements as  shall  have  been  erected,  runs 
with  the  land.— Coburn  v.  Goodall,  72  CaL 
408,  1  Am.  St.  Bep.  76,  14  Pae.  190. 
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[b]  Even  if  a  deed  and  lease  are  both  ex- 
ecuted merely  aa  security  for  the  payment 
of  indebtedness,  the  leesees  are  still  subject 
to  the  oblij^ations  coosequent  upon  entering 
into  the  lease,  one  of  which  is  the  right  of  the 
lessor  to  a  judgment  for  possession  in  case 
of  default  of  the  lessee  in  payment  of  rent, 
and  the  lessor  has  the  rieht  to  avail  himself 
of  all  the  remedies  afforded  by  law  for  mak- 
ing that  security  effective. — Knowlea  v.  Mur- 
phy, 107  Cal.  107,  40  Pac.  111. 

Poft  AUTHOBITIES  FBOM  OtHEE  STATES: 

S3  L.  B.  A.  97,  not  .    See,  also,  32  Cent. 
Dig.,  cols.  126-12D,  §§  114116. 


IZL   LANDLOED'S  TITLE  AND  BBVEB- 
SION. 

A.  Bights  and  Powers  of  Landlord,  §§  19-21. 

B.  Estoppel  of  Tenant,  §§  22-34. 

A.     BIGHTS  AND  POWERS  OP  LAND- 
LOBD. 

§  19.  Transfer  of  Bemslon. 

[a]  Purchase  by  lessee  under  option  in  lease 
does  not  inure  to  assignee  of  part  of  lease 
as  a  trust. — ^McDonald  v.  Yuba  County,  14 
Cal.  444. 

[b]  Subtenant  is  not  estopped  ai  against 
bis  lessor  from  buying  in  the  reversion. — Mc- 
Donald V.  Tuba  County,  14  Cal.  444. 

[c]  If  the  tenant  in  possession  pay  the  rent 
In  advance  to  the  dffendant  in  the  execution 
after  the  sale  it  will  not  relieve  him  from  the 
liability  cast  upon  him  by  the  statute  to  pay 
the  rent  to  the  purchaser. — Webster  v.  Cook, 
38  Cal.  423. 

[d]  Where  a  lessee,  having  redeemed  the 
property  leased  from  an  execution  sale  and 
received  the  sheriff's  deed,  recovered  in  eject- 
ment against  the  lessor,  bnt  it  appeared  that 
as  a  matter  of  faet  the  lessee  in  making  such 
redemption  did  it  in  trust  for  the  lessor,  held, 
that  although  at  law  the  lease  was  merged  in 
the  lessee's  new  title  and  recovery  in  eject- 
ment, in  equity  there  was  no  merger;  and  that 
on  a  settlement  of  accounts  the  lessee  was 
chargeable  with  rents  during  the  whole  time. 
Pujol  V.  McKinlay,  42  Cal.  559. 

[e]  When  there  is  no  agreement  for  appor- 
tionment of  rent  between  lessor  and  his 
grantee  of  part  of  reversion,  former  is  en- 
titled to  collect  whole  rent. — Dreyfus  v.  Hirt, 
82  Cal.  627,  23  Pac.  120. 

[f]  A  mere  transfer  of  title  does  not  in 
any  way  change,  modify  or  affect  a  lease 
from  month  to  month;  but  the  grantee  sim- 
ply takes  the  place  of  his  grantor,  and  be- 
comes the  landlord  of  the  tenant,  and  the 
lease  continues  as  before,  subject  only  to 
change  in  the  mode  prescribed  by  statute. — 
Macdonough  v.  Starbird,  105  Cal.  15,  38  Pae. 
510. 

Is]  Covenant  in  lease  to  pay  value  of  im- 
provements cannot  be  enforced  against  one 


who  purchased  land  after  its  breach. — Gard- 
ner V.  Samuels,  116  Cal.  88,  58  Am.  St.  Sep. 
135,  47  Pac.  935. 

i<^oa  AuTHOKiTiEs  Froic  Othbb  States* 

See  32  Cent.  Dig,  cols.  141-154,  {$  12»- 


t  20.  Biglits  Of  Action  Against  TUrd  Tm- 

sons. 

[a]  A  lessor  baa  not  such  possession  of  the 
demised  premises  as  will  enable  him  to  main- 
tain trespass. — ^Uttendorffer  v.  SaegerB,  50 
Cal.  496. 

[b]  Lessor  can  maintain  action  for  the  di- 
version of  water  from  the  leased  estate  at 
any  time  within  five  years  after  it  com- 
menced,— Heilbron  v.  Last  Chance  Water 
Ditch  Co.,  75  Cal.  117,  17  Pac.  65;  HeUbroD 
T.  Emigrant  Ditch  Co.,  17  Pac.  68;  HeilbroD 
V.  People's  Ditch  Co.,  17  Pac.  69;  Lower 
King's  River  Water  Ditch  Co.  t.  Heilbron, 
17  Pae.  69. 

[c]  That  a  tenant  in  possession  had  an  op- 
tion to  purchase  held  no  ground  for  denring 
the  landlord  the  right  to  recover  for  perma- 
nent injury  to  the  property  caused  by  the 
negligence  of  a  third  person. — Hayden  t. 
Cons^idated  Min.  etc.  Co.  (Cal.  App.),  H 
Pac.  422. 

Fob  Authqrities  Fbou  Other  States: 

See  32  Cent.  Dig.,  cola.  138,  139,  1S6, 


I  21.  Ponenlon  of  Tenant  u  PowewlflB  of 
Landlord. 

[a]  Eviction  of  tenant  dispossesses  landlord. 
Wheelock  v.  Warschauer,  21  Cal.  309. 

ib]  The  possession  which  the  lessee  hu 
the  prenuses  leased  is  the  possession  of  the 
lessor. — Landers  v.  Bolton,  26  Cal.  393;  He- 
chara  V.  McKay,  37  Cal.  154;  Lawrence  r. 
Webster,  44  Cal.  385;  Lucaa  v.  Bichardsoi, 
68  Cal.  621,  10  Pae.  183;  Baynor  t.  Drew, 
72  CaL  307,  13  Pao.  866. 

PoB  Authorities  Frou  Other  States  : 

See  32  Gent  Dig.,  cols.  149-162,  {§  136- 
150. 


B.   ESTOPPEL  OP  TENANT. 

APP1.1CATI0N  OF  DOCTRINE  OP  ESTOPPEL  VS 
GENERAL,  f  22. 

LEASES  AND  AOREEHENT8  AS  GROUKD  OF 
ESTOPPEL,  I  28. 

ESTOPPEL  AS  DEPENDENT  OH  VALXDITT  Of 
LEASE.   I  24. 

TERMINATION  OF  THE  RELATION  AND  SUB- 
RENDER  OF  POSSESSION,  I  SB. 

  EVICTION.  (  26. 

OPERATION  AND  EPPEOT  OF  B8T0PPEL  ES 

GENERAL,   1  27. 
  TENANTS  HOLDING  OVER  OR   IN  POS 

SESSION  AT  TIUS  OF  LEASE,  |  28. 
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DURATION  OP-  ESTOPPEL,  |  2», 
PERSONS  TO  WHOM  THE  DQOTBINB  APPLISS, 
i  80. 

MATTERS  AS  TO  .WHICH  TENANT  IS  ES- 
TOPPED, I  81. 

ACQTTISITION  OP  TITLE  BY  TENANT,  |  82. 

ESTOPPEL  TO  ASSERT  ADVERSE  FOSSES- 
STON,  I  88. 

ATTORNMENT  TO  THIRD  PERSON.  1  S4. 

§  22.  Application  of  Doctrine  of  Estoppel  In 

Oeneral. 

[a]  Person  vho  enters  into  possession  of 
land  under  anotber  eannot  question  title  of 
him  under  whom  he  holds. — ^Pieree  v.  Min- 
turn,  1  Cal.  470. 

[b]  As  between  landlord  and  tenant  the  es- 
toppel is  designed  as  a  shield  for  the  protec- 
tion of  the  former,  but  not  aa  a  sword  for  the 
destruction  of  the  latter. — Franklin  t.  Ifer- 
ida,  35  Cal.  558,  95  Am.  Dee.  129. 

[c]  One  occupying  land  with  the  permission 
of  another  cannot  avoid  the  payment  of  the 
value  of  its  use  and  occupation  on  the  ground 
that  the  latter  had  no  right  to  lease  it  to  him. 
Beynolds  T.  Lewis,  59  Cal.  20. 

.[d]  A  tenant,  while  in  the  possession  of  the 
demised  premises  under  the  lease,  is  estopped 
from  denying  the  title  of  the  lessor,  or  claim- 
ing any  interest  therein  adversely  to  him.— 
Burgess  v.  Rice,  74  Cal.  590,  16  Pac.  496. 

[e]  One  accepting  lease  from  third  party 
while  in  possession  is  not  estopped  from  as- 
serting his  title. — ^Davis  v.  IfeQrew,  82  Cal. 
138,  23  Pac.  41. 

[f]  Under  Code  of  Civil  Procedure,  section 
1962,  subdivision  4,  providing  what  presump- 
tions shall  be  deemed  conclusive,  declaring 
that  a  tenant  is  not  permitted  to  deny  the 
title  of  his  landlord  at  the  time  of  the  com- 
mencement of  the  relation,  the  conclusive 
presumption  of  the  landlord's  title  having 
attached,  it  continues  until  in  some  mode  rec- 
ognized by  the  law  it  may  be  rebutted.— Ash- 
ton  V.  Oolden  Gate  Lumber  Co.,  58  Pae.  1. 

[g]  In  an  action  for  rent,  evidence  that 
plaintiff  rented  the  property  as  agent  for  T. 
held  not  objectionable  as  an  attempt  by  de- 
fendants to  dispute  the  landlord's  title. — 
Niles  V.  Gonzales,  1  Cal.  App.  324,  82  Pac 
212. 

Fob  ADTHORmEs  Pr.oi*  Othsb  States: 

Estoppel  of  tenant  to  deny  landlord's 
title:  15  Am.  Dec.  460,  89  Am.  St.  Eep. 
62,  notes. 

Bight  of  tenant  to  dispute  landlord 's  title 
after  expiration  of  lease:  69  Am.  Dec. 
508,  note.  See,  also,  32  Cent.  Dig., 
cols.  163,  164,  §  151. 

{  S3.  IMM&B  and  Agreements  as  Ctanmd  of 

T!stoppe4. 

[a]  A  tenant  is  estopped  by  a  lease  which 
he  takes  when  in  possession,  unless  he  proves 


paramount  title  in  himself  or  another  under 
whom  he  claims. — ^Holloway  v.  GaUfoc,  47  CaL 

[b]  Where  plaintiff  enters  under  a  lease, 

haying  been  previously  in  possession  under 
claim  of  title,  he  is  not  estopped  by  the  lease 
from  afterward  asserting  any  title  which  he 
might  have  by  a  clause  in  the  lease  whereby 
he  waives  and  renounces  all  claim  to  title  of 
any  kind  to  the  premises,  other  than  the  lease- 
hold interest  created  in  the  lease,  as  the  words 
"waive  and  renounce"  are  not  words  of  con- 
veyance.— Davis  V.  ICcGrew,  82  Cal.  135,  23 
Pac.  41. 

[c]  One  who,  in  the  absence  of  fraud  or 
false  representations,  has  executed  to  a  cred- 
itor a  deed  to  certain  property,  and  retained 
possession  under  a  lease  from  him — the  deed 
and  lease  providing  that  the  premises  should 
be  reconveyed  to  the  tenant  upon  his  pay- 
ment of  the  rent  and  the  debt  which  the  two 
instramects  were  given  to  secure — is  es- 
topped to  deny  such  landlord's  title  in  an 
action  brought  to -recover  the  rent. — Knowles 
V.  Murphy,  107  CaL  107,  40  Pac.  Ul. 

Foe  AuTHoaiTiEs  From  Otheb  States  : 

See  32  Cent.  Dig.,  cols.  164-168,  §  152. 

§  24.  Estoppel     Dependent  <ai  Validity  of 
Lease. 

[a]  The  rule  preventing  a  tenant  from  de- 
nying his  landlord's  title  does  not  apply 
where  he  has  been  induced  by  fraud,  artifice, 
or  mistake  to  accept  the  lease.  In  such  case, 
he  may  show  a  better  title  in  himself  or  in 
any  third  party  under  whom  he  claims.— 
Tewkabury  v.  MagraflT,  33  Cal.  237. 

[b]  If  the  tenant  did  not  take  possession 
under  the  lease,  but  was  in  possessfon  at  the 
time  of  the  lease,  or  possibly,  where  there  has 
been  a  mutual  mistake  as  to  the  law  in  re- 
gard to  the  title  of  the  lessor,  the  tenant 
may  deny  his  landlord's  title.— Tewksbury  v. 
ICagrafl,  38  CaL  287. 

[c]  Tenant  under  a  void  lease  is  as  much  es- 
topped as  if  it  were  valid. — ICanldin  t.  Cox, 
67  CaL  393,  7  Pac.  804. 

8  25.  Termination  of  tlie  Belatlon  and  Snr^ 
render  of  Possession. 

[a]  The  defendant,  in  an  ejectment  suit,  is 
not  estopped  from  showing  prior  possession 
in  himself  by  judgment  against  him  in  a  suit 
by  the  plaintiff  in  ejectment  or  his  grantors 
for  unlawful  detainer  of  the  premises  after 
termination  of  the  lease,  if  possession  had 
been  restored  to  the  lessor  before  the  eject- 
ment suit  was  brought. — ^Willson  v.  Cleave- 
land,  30  Cal.  192. 

[b]  If  the  tenant  did  not  take  possession 
under  the  lease,  but  was  in  possession  at  the 
time  of  the  lease,  or,  possibly,  where  there 
has  been  a  mutual  mistake  as  to  the  law  in  re- 
gard to  the  title  of  the  lessor,  the  tenant  may 
deny  his  landlord's  title  without  first  surren- 
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d^risg^^oMesdoiLr— T«wlubiir7  t.  Uagraff,  33 

[e]  On  the  temination  of  the  relation  of 
luidlord  and  tenant,  the  latter  may  diapnte 
hie  landlord titie.— Tewksbory  t.  Magraff, 
83  Cal.  287. 

[d]  Tenant  eannot  set  ap  ontatanding  title 
without  first  sarrendering  possession. — Tewke- 
bury  V.  Magraff,  33  Cal.  237. 

[ej  Tenant  cannot  remain  in  poueasion  after 
expiration  of  his  term  and  dii^ute  landlord's 
Utle.— Swift  ▼.  Goodrich,  70  Cat  105, 11  Pae. 
S61. 

[f]  After  expiration  of  lease  tenant  may 
surrender  poseesaion  and  then  assert  title  hos* 
tile  to  landlord. — Swift  T.  Ooodrioh,  70  CaL 
107,  11  Pac.  5fll. 

[g]  Though  a  tenant  remained  in  poasession 
without  renewing  Mb  lease,  be  cannot  deny 
his  landlord's  title  without  first  surrendering 
to  him  the  possession. — MeEissiek  t.  Aihby, 
98  Cal  422,  33  Pac  729. 

[h]  A  finding  in  nnlawfnl  detainer  against  a 
tenant,  after  the  expiration  of  bis  term,  that 
defendant  is  still  a  tenant,  is  proper,  though 
the  term  has  terminated,  since  the  relation 
exists  until  the  tenant  surrenders  poasession. 
Odell  T  Buttriek,  126  Cal.  SSI,  60  Pae.  133. 

§  28.   Eviction. 

[a]  After  eviction,  estoppel  of  tenant  to 
deny  title  of  lau^ord  ceases. — Wheeloek  t. 
Warschaner,  21  Cal.  309. 

[b]  After  an  eviction  of  the  tenant  by  title 

Siramount,  he  may  dispute  the  title  of  his 
ndlord.— Tewksbury  t.  Hagraff,  33  Cal.  237. 

§  27.   Operation  and  Effect  of  Estoppel  In 

Oeneral, 

[a]  Though,  in  general,  the  plaintiff  cannot 
recover  the  possession  of  land  without  show- 
ing title  in  himself,  yet  if  the  defendant  en- 
tered into  possession,  claiming  under  the 
plaintiff  and  in  subordination  to  his  title,  he 
is  estopped  from  questioning  it, — Hoen  t. 
Simmons,  1  CaL  119,  52  Am.  Dec.  291. 

[b]  A  tenant  who  ie  in  undisturbed  posses- 
sion of  the  demised  premises  cannot  dispute 
the  title  of  his  landlord. — !^£or8e  v.  Roberts,  2 
Cal.  51o;  Eamires  v.  Kent,  2  Cal.  558;  Saw- 
yer V.  Sargent,  7  Pac.  120. 

[c]  Where  a  defendant  in  ejectment  entered 
into  possession  of  the  demanded  premises  by 
permission  of  the  plaintiff,  he  is  estopped, 
while  remaining  in  possession,  from  denying 
the  title  of  the  plaintiff;  and  this  rule  is  not 
defeated  by  the  facta  that  the  defendant 
found  a  third  person  in  posseasion  of  the 
premises,  who  held  them  as  the  plaintiff's 
iigent  for  the  benefit  of  the  plaintiff,  and  that 
the  defendant  agreed  with  him  to  take  pos- 
st'ssion  of  and  hold  the  premises  for  the  plain- 
tiff, and  that,  to  carry  out  the  agreement. 


the  defendant  took  from  such  third  person  a 
written  lease  of  the  premiaea,  and,  upon  the 
delivery  of  the  lease,  took  possessioc  of  the 
premises  from  such  third  person. — HusBmaB 
V.  Wilke,  SO  CaL  250. 

[d]  Where  plaintiff  had  such  title  under  a 
deed  of  trust  as  enabled  him  to  execute  a 
valid  lease  for  a  term  not  exceeding  the  life 
of  the  beneficiary  named  therein,  ana  defend- 
ant entered  under  said  lease,  and  has  never 
been  disturbed  in  posaeSBion,  and  no  one  ex- 
cept plaintiff  has  claimed  any  right  to  the 
rents,  he  cannot  deny  plaintiff's  title  in  an 
action  to  recover  the  rents  accruing  after  the 
death  of  the  beneficiary,  though  such  title 
ceased  on  the  death  of  such  beneficiary. — Aeh- 
ton  V.  Golden  Gate  Lumber  Co.,  68  Pae.  1. 

[e]  In  a  suit  for  rent,  where  defendant  en- 
ters by  permission  of  the  plaintiff,  he  is  es- 
topped from  denying  her  title. — Lataill&de  t. 
Santa  Barbara  Gas  Co.,  58  CaL  4. 

[f]  The  pledgor  of  chattels,  being  employed 
by  the  pledgee  to  rent  them  for  him,  exe- 
cuted a  lease  in  his  own  name  to  one  D.,  who, 
on  being  notified  of  the  pledgee's  claim, 
agreed  to  hold  under  him.  The  pledgor  then 
made  a  bill  of  sale  to  P.,  who  had  notice  of 
the  pledge  and  delivered  the  lease  to  bim.  D., 
on  being  notified  of  the  sale,  accepted  a  lease 
from  P.  Held  that,  in  an  action  by  P.  against 
D.  on  this  lease,  the  latter  might  set  up  the 
pledgee's  title  in  defense  of  the  action. — 
Palmtag  t.  Dontriek,  59  CaL  154,  43  Am. 
Bep.  245. 

IVn  AuTHCwimES  Fsou  Othxb  States: 

53  L.  B.  A.  034,  note.    See,  also,  32  Cent. 
Dig.,  cols.  179-191,  §§  166-176. 

§  28.   Tenant  Holding  Onr  or  In  F«»- 

sesalm  at  Time  of  Lease. 

[a]  Where  a  tenant,  who  is  in  possession, 
takes  a  lease  from  a  landlord,  such  tenant 
may,  while  still  in  possession,  dispute  the 
landlord's  title,  since  the  bare  possession  by 
the  tenant  of  the  demiaed  land  at  the  tim'^ 
the  lease  is  given  ia  auflScient  to  take  the  case 
out  of  the  operation  of  the  general  rule  that 
the  tenant  cannot,  before  surrendering  posses- 
sion, dispute  the  landlord's  title. — Franklin 
T.  Merida,  35  Cal.  558,  95  Am.  Dee.  129. 

[b]  In  order  that  a  defendant,  who  has 
taken  a  lease  from  the  plaintiff,  may  avail 
himself  of  the  rule  that  a  tenant  who  did 
not  enter  under  the  lease,  but  was  in  posses- 
sion at  the  time  it  was  made,  is  not  estopped 
from  disputing  his  landlord's  title,  be  must 
prove  paramount  title  in  himself,  or  those  un- 
der whom  he  claims.  It  is  not  enough  to  disr 
pute  the  title  by  averment.  The  production 
of  a  tease,  which  is  Talid  as  a  contract  be- 
tween the  parties,  makes  ovt  m  prima  faeie 
case  for  the  landlord.— -Peralta  t.  CHnoeUo^ 
47  Cal.  469. 

[c]  Tenant  in  possession  elaithing  title 
when  lease  was  executed  is  not  estopped  troTw 
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diflputiiic  title  of  landlord. — ^Davidson  t.  Ell- 
maker,  84  CaL  28,  88  Pao.  1026. 

[d]  A  tenant,  who  holds  orer  after  his  lease 
has  expired,  cannot  controvert  hie  landlord'* 
titlev— McKiaaiBk  t.  Aahby,  M  OaL  422,  38 
Pac.  729. 

S  29.  Dnrstton  of  BrtopptL 

[a]  Estoppel  against  tenant  in  favor  of  his 
landlord's  title  does  not  endure  longer  than 
the  tenant 's  possession  nnder  the  lease.  When 
the  tenant  restores  the  possession  to  the  land- 
lord h«  is  released  from  the  estoppel,  and,  if 
he  ha*  a  paramonnt  title,  maj  bring  it  for- 
ward.— Willsoa      Cleaveland,  30  CaL  192. 

n>]  A  tenant  is  estopped  to  deny  his  land- 
lord's title,  and  such  estoppel  continnea,  not 
to  the  end  of  his  term  merely,  bat  to  the  end 
of  his  possession. — Tewksbury  t.  Magrafl,  33 
CaL  237;  Sawyer  t.  Sargent,  7  Pac  120. 

I  SO.  Pemnu  to  Wlkom  tiie  Doctrine  Ajf-  ■ 
plies. 

[a]  In  ejectment  tenant  cannot  deny  title 
of  vendor  of  his  landlord. — ^MeEone  v.  Ifont- 
gomery,  9  CaL  675. 

[b]  Bule  of  estoppel,  which  prevents  ten- 
ant from  diluting  his  landlord's  title,  ex- 
tends to  all  persons  who  enter  npon  premises 
under  a  contract  for  a  lease,  and  to  all  per- 
sona who,  by  purchase,  fraud,  or  otherwiae, 
obtain  possession  from  snch  tenant. — Bose  v. 
Davis,  11  CaL  133. 

[c]  Lessee  is  not  estopped,  by  the  accept- 
ance of  a  deed  by  his  lessor,  to  deny  the  title 
of  the  grantor  in  such  deed,  where  it  did  not 
appear  that  posseasion  bad  been  taken  under 
the  deed.— Schuhman  v.  Garratt,  16  Cal.  100. 

'[d]  Tenant  may  deny  title  of  vendee  of 
landlord.— Beay  v.  Cotter,  29  CaL  171;  Tewks* 
bury  V.  Magraff,  33  CaL  237. 

[e]  One  who  enters  into  the  poaseasioa  of 
leased  land  by  the  consent  of  the  tenant,  and 
with  knowledge  of  the  tenancy,  cannot  ac- 
quire a  right  of  poaaeaaion  adverse  to  the 
landlord,  or  dispute  his  title,  without  first 
surrendering  the  possession.— Standley  v.  Ste- 
phens, 66  Cal.  541,  6  Pac.  420. 

[f]  Leaseea  of  water  right  are  not  tenants 
and  may  at  expiration  of  lease  dispute  les- 
sor's title.— Swift  V.  Goodrich,  70  CaL  107,  11 
Pac.  561. 

[g]  The  assignee  in  possession  of  a  lease- 
hold is  not  estopped  from  denying  the  title  of 
his  assignor,  and  may  yield  it  to  a  demand 
of  the' true  owner  which  he  could  not  legally 
resist.— Jeffera  v.  Easton,  Eldridge  &  Co.,  113 
CaL  845,  45  Pao.  680. 

S  81.  Matten  m  to  Which  Twant  Is  Bo- 
topped. 

[a]  Tenant  eannot  controvert  landlord's 
title  by  setting  ap  his  alienage. — Bamirei  r. 
Kent,  2  Cal.  560,  561. 


[b]  A  tenant  may  show  that  his  landlord's 
title  has  terminated,  or  that  his  attornment 
was  made  under  mistake  of  fact  or  by  fraud. 
McDevitt  V.  Sullivan,  8  CaL  692. 

[e]  Tenant  mi^  show  an  adjudication  at 
title  against  the  landlord.— McDevitt  v.  Solli- 
van,  8  CaL  596. 

^d]  The  rule  that  a  tenant  is  estopped  to 
dispute  the  title  of  his  landlord  does  not  pre- 
vent his  showing  that  the  tenancy  has  been 
determinedr-Wheeloek  v.  Warsehaner,  21 
Cal.  309. 

{  32.  Acquisition  of  Title  Tttuuit. 

[a]  A  party  purchasing  land  eannot  «e- 

qoire,  by  such  purchase,  any  greater  right 
than  his  grantor  posaeaaed,  and  where  sudi 
grantor  entered  upon  the  premises  under  a 
contract  for  lease  he  is  aubject  to  the  same 
estoppel  as  a  tenant. — ^Bose  v.  Davis,  11  CaL 
133. 

[b]  Where  the  tenant  has  acquired  the  title 
of  the  landlord  by  judicial  sale  or  by  re- 
demption, he  may  dispute  the  title  of  the 
landlord.- Tewksbury  v.  Magraif,  33  Cat.  237. 

[cl  In  ejeetment  for  land  purchased  by 
plaintiff  from  the  state,  defendant,  who  had 
entered  on  it  under  a  lease  from  plaintlif, 
and  after  the  termination  of  the  lease  re- 
fused to  leave  the  premises,  cannot  set  up 
title  in  himself  by  purchase  from  one  who  as- 
sumed to  be  a  partner  with  plaintiff  in  the 
acquisition  of  the  land. — ^Bnrgen  v.  Biee,  74 
Cal.  590,  16  Pac.  496. 


§  33.  Estoppel  to  Assert  Adverse  Possession. 

Bi^t  of  tuwDt  to  acnolrs  UUs  by  advers*  posses- 
sion.  8m  Adverse  PesssssloB,  i  14. 

[a]  The  estoppel  of  a  tenant  to  dispute  his 
landlord's  title  continues  to  the  end  of  his 

occupation,  or,  where  there  haa  been  a  repu- 
diation of  the  tenancy  and  a  subsequent  hold- 
ing over  adversely,  until  the  statute  of  limi- 
tations has  run  in  his  favor. — Tewksbury  v. 
Magraff,  33  CaL  237;  Sawyer  v.  Sargent,  7 
Pac.  120. 

[b]  Under  Statute  of  Limitations,  section 
14,  providing  that  the  poaaeaaion  of  the  ten- 
ant should  be  considered  the  possession  of  the 
landlord  until  five  years  after  the  termina- 
tion of  the  tenancy,  or,  when  there  has  been 
no  written  lease,  until  five  years  after  the 
last  payment  of  rent,  notwithstanding  the 
tenant  may  have  acquired  another  title  or 
may  have  claimed  to  hold  adversely  to  the 
landlord,  but  such  presumption  shall  not  be 
made  after  such  time,  the  landlord  cannot 
after  snch  time  recover  merely  on  tiie  lease, 
bat  must  prove  his  title. — Lawrence  t.  Web- 
ster, 44  Cal.  385. 

[e]  Statute  of  UndtatlonB,  oeetion  14,  pro- 
viding that  a  tenant's  p<»session  shall  bo 
deemed  that  of  the  landlord,  does  not  apply 
where  the  tenant  acquired  another  title  be- 
fore the  commencement  of  the  suit,  or  has 
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held  adversely  to  the  landlord  for  five  Tears. 

Lawrence  v.  Webster,  44  Cal.  38S. 

[d]  A  tenant  in  poasession  under  a  parol 
lease  for  a  longer  period  than  one  year,  the 
conditions  of  which  have  been  fully  per* 
formed  by  the  lessor,  is  presumed  to  hold  in 
subordination  to  his  landlord's  title,  and  not 
adversely. — Doolan  v.  McCauIey,  66  Cal.  476. 

[e]  A  tenant  under  a  lease  of  the  home- 
stead  executed  by  the  husband  without  the 
concurrence  of  the  wife  is  estopped,  during 
the  existence  of  the  term,  from  asserting  an 
adverse  posseraion  against  either  the  husband 
or  the  wife.— Kauldin  v.  Cox,  67  Cal.  387,  7 
Pac.  804. 

[f]  If  a  teoant,  after  renting  premises,  ac- 
quires rights  adverse  to  hie  landlord,  be  is 
bound  to  surrender  the  property  before  he  can 
be  permitted  to  assert  them.— Sawyer  v.  Sar- 
gent, 7  Pac.  120. 

[g]  Tenant's  possession  cannot  become  ad- 
verse until  five  years  from  last  payment  of 
rent.— Kaynor  v.  Drew,  72  Cal.  310,  13  Pac. 
866. 

[h]  PlaintifF  had  possession  of  a  tract  of 
public  land  for  six  years,  and  annually 
cropped  the  land  and  made  valuable  improve- 
ments thereon,  including  a  house  twelve  by 
fourteen  feet  in  size.  Defendant  acquired 
possession  of  plaintiff's  house  by  a  verbal 
lease  from  plaintiff,  to  whom  be  paid  rent 
for  a  while,  and  then  refused,  and  claimed  the 
land  for  himself  on  the  strength  of  bis  pos- 
session, and  "intention"  to  enter  the  same 
as  a  homestead.  Held,  in  an  action  by  plaintiCF 
to  recover  possession  of  the  premises,  that  de- 
fendant was  estopped  to  deny  plaintiff's  title. 
Peterson  v.  Kinkead,  92  Cal.  372,  28  Pac.  568. 

[t]  In  1873  plaintiff's  grantor  entered  into 
possession  of  a  number  of  lots,  including  the 
one  in  controversy,  under  a  three  years'  lease, 
and  retained  possession  of  them  till  1892. 
In  1882  he  received  a  deed  to  the  lot  in  ques- 
tion from  a  tax  sale  purchaser  thereof,  which 
was  duly  recorded,  but  he  performed  no  act 
to  change  the  character  of  his  possession,  and 
gave  no  notice  that  it  was  hostile.  Before 
1882  the  lot  was  used  by  him  as  a  cow  pas- 
ture, in  subordination  to  the  owner's  title. 
Held,  that  such  possession  did  not  constitute 
notice  to  the  owner  of  said  lot  of  the  adverse 
character  thereof. — Millett  T.  LagomArsino, 
38  Pac,  308. 

PoB  AuTHOunss  Prom  Other  Statis  : 

Adverse  possession  by  tenant  against  bis 
landlord:  89  Am.  St.  Bep.  87,  note.  See, 
also,  32  Cent.  Dig.,  cols.  215-227,  |§ 
199-209. 

$  34.   Attornment  to  Tblid  Person. 

[a]  Tenant  paying  rent  to  wrong  party  will 
be  required  to  pay  again. — ^SIcDevitt  v.  Sulli- 
van, 8  Cal.  593. 

[b]  Attornment  of  tenant  to  a  person  other 
than  the  landlord  ia  void  as  to  the  landlord, 


unless  sneh  attornment  is  with  the  consent 

of  the  latter  or  in  consequence  of  a  judg- 
ment or  decree  of  some  court  of  competent 
jurisdiction,  without  either  of  which  the  ten- 
ant cannot  destroy  the  relation  of  tenancy  be- 
tween himself  and  bis  landlord  by  attorning 
to  another  person,  even  to  the  owner  of  the 
land. — Thompson  v  Pioche,  44  Cal.  508. 

Fob  AUTH0BITIB8  ntoic  Otheb  States: 

Acceptance  of  lease  from  claimant  other 
than  landlord  by  one  already  in  pen- 
session:  13  Am.  Dec  68,  note. 

Attornment  and  its  effect:  89  Am.  St 
Rep.  101,  note.  See,  also.  32  Cent  Dig, 
col.  226,  8  208;  eola.  227-232,  {§  210- 
214. 


IV.    TEBMS  FOB  TBAB& 

A.  Nature  and  Extent,  §  35. 

B.  Assignment,   Subletting   and  Mortage, 

§§  36-41. 

C.  Extensions,  Benewals  and  Optiona  to  Pv- 

chase  or  Sell,  §§  42-47. 

D.  Termination,  {{  48-58. 

A.   NATTTBE  AND  EXTENT. 
§  S6.  In  OeneraL 

[a]  Estate  of  tenant  cannot  be  abridged  ^7 
lessor,  or  by  action  against  lessor. — Satteriee 
V.  Bliss,  36  Cal.  517. 

[b]  A  tenancy  for  a  specified  period  of  ou 
month  is  a  tenancy  for  years,  and  not  a  ten- 
ancy from  year  to  year,  or  from  month  to 
month. — Stoppelkamp  v.  Mangeot,  42  CaL  316. 

[c]  An  estate  for  years  is  personal  propertT 
—a  chattel  real;  and  the  rules  which  govern 
conveyances  of  real  property  do  not  apply 
assignments  of  estates  for  yean,  but  they 
are  governed  generally  by  the  rales  implies- 
ble  to  sales  of  personal  property.— Jeffen 
Easton,  Eldridge  ft  Co.,  113  CaL  345,  46  Fat. 
680. 

Fon  ADTHOBrriBg  Feou  Other  States: 

See  32  Cent.  Dig.,  eols.  232-840,  215- 

220. 

B.    ASSIGNMENT,     SUBLETTING  A>D 
MOBTGAGE. 

ASStGHABliilTT  OF  LEASES,  i  86. 
COVENASTS,     CONDITIONS     AND  REOTSIC' 

TIONS  AS  TO  ASSIGNMENT  OB  SUBLET- 
TING, 1  B7. 
CONSTRUCTION  AND  OPERATION  OF  ASSIOX 

MENT8  IN  GENERAL.  |  38. 
  RELATION    OF    THE    PARTIES    TO  -  TBI 

ASSIGNMENT,  |  89. 
RIGHTS  AND  LIABILITIES,  |  40. 
SUBLEASES  AND  SfOBTaAGKS,  |  41. 

§  S6.  Assignability  of  Luses. 

[a]  The  valuable  privilege  of  pre-«mptioB 
attaches  to  the  entire  property,  and  is  there- 
fore assignable.— Laffan  t.  Naglee^f  9  Cal.  Mi 
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[b]  Ordinary  lease  is  assignable  in  absence 
of  evident  contrary  intentioD. — La  Rue  v. 
Groezinger,  84  Cal.  288,  18  Am.  St.  Bep.  170, 
21  Pac  42. 

[e]  The  lessee  nader  lease  for  irarehonse 
rite,  with  privilege  of  renewal,  is  the  owner 
of  the  estate  in  the  land  conveyed  by  the 
lease  and  of  the  improvements  placed  by 
him  upon  the  premises,  and  of  the  covenant 
for  renewal  of  the  lease;  and  he  may  convey 
or  encamber  the  same  by  deed  or  by -mort- 
gage or  by  an  assignment  of  the  lease. — 
Commercial  Bank  v.  Pritehard,  126  CaL  600, 
59  Pac.  130. 

Fin  AuTHORims  From  Other  States: 

Assignees  and  sublessees,  remedies  of  les* 

sor  against:  IS  Am.  Dec.  543,  note. 
Assignment  of  leases,  and  the  respective 
rights  and  liabilities  of  the  lessor,  as- 
signee, and  assignor  thereafter:  10  Am. 
St.  Rep.  557,  note;  15  L.  B.  A.  764, 
note.  See,  also,  82  Cent  Dig.,  eoL  841, 
{  221. 

S  S7.   OorenantB,  Oondltloiu  tad  Bestrlctloiu 
M  to  AaMgnment  or  8nl)l6ttliic. 

[a]  Where  a  lease  contains  a  eorenant 
against  assignment,  and  the  restriction  ia 
'  once  removed,  it  operates  as  a  removal  of  the 
restriction  forever^ — Chipman  t.  Emerie,  6 
Cal.  49. 

[b]  The  covenant  of  a  lessee  not  to  assign 
the  lease  applies  only  to  a  volnntuy  assign* 
ment,  and  is  not  broken  by  an  involuntary 
assignment  by  sale  of  the  lessee's  interest 
under  execution;  nor  does  any  involuntary  as- 
signment of  the  lease  work  a  forfeiture,  un- 
less expressly  so  declared  in  the  lease,  or  un- 
less a  sale  is  submitted  to  in  bad  faith,  or  is 
brought  about  by  the  voluntary  action  of  the 
lessee.— Farnum  v.  Hefner,  79  CaL  575,  12 
Am.  St.  Bep.  174,  21  Pac.  955. 

[c]  A  covenant  by  a  lessee  not  to  amign  the 
lease  without  the  consent  of  the  lessor  does 
not  apply  to  an  involuntary  assignment  by 
sale  under  execution,  and  such  sale  is  not  a 
violation  of  the  covenant,  and  does  not  work 
a  forfeiture. — Famnm  v.  Hefner,  92  Cal.  542, 
28  Pac.  602. 

[d]  A  lessee  executed  an  assignment  of  the 
lease,  and  gave  it  to  the  lessor  for  his  writ- 
ten consent,  as  required  by  the  terms  of  the 
lease.  The  lessor  refused  to  consent  to  the 
aseignment,  and  retained  possession  of  it,  so 
that  it  was  never  delivered  to  the  assignee. 
Held,  that  there  was  no  breach  of  the  coven- 
ant against  assigning,  and  the  leasehold  was 
Bubjeet  to  execution  against  the  lessee. — ^Far- 
num V.  Hefner,  92  Cal.  642,  88  Pac.  608. 

[e]  A  covenant  by  two  lessees  not  to  assign 
the  lease,  or  permit  an  assignment  thereof  to 
be  made,  by  bankmpti^  or  otherwise,  for 
breach  of  which  the  lessor  retained  the  right 
of  re-entry,  was  not  broken  by  an  assignment 
of  the  undivided  half  interest  of  one  of  said 
lessees  to  his  assignee  in  insolvency, — ^Bandol 
T.  Scott,  110  Cal.  590,  42  Pac.  970, 


[f]  Breach  of  a  condition  against  assign- 
ment of  a  lease  without  prior  consent  of  the 
lessor  does  not.  render  the  assignment  void, 
but  merely  voidable,  at  the  option  of  the 
lessor,  so  that,  if  such  consent  is  subsequently 
obtained,  title  to  the  term  passes  to  the  as- 
signee.— Oarcia  v.  Ounn,  119  Cal.  315,  63  Am. 
St.  Bep.  131,  61  Pac.  684. 

For  Authorities  frou  Otheb  States: 

See  32  Cent.  Dig.,  cols.  242,  243,  §  225. 

§  38.  Constmctlon  and  Operation  of  Assign- 
ments In  OaiMiaL 

[a]  The  assignee  of  a  lease  is  bound.  In 
favor  of  the  lessor,  to  know  the  contents  of 
the  lease. — Barroilhet  v.  Battelle,  7  Cal.  450. 

[b]  A  lease  provided  that  the  same  should 
not  be  assigned  without  the  lessor's- consent, 
and  that,  if  default  be  made,  the  lessor  might 
declare  the  lease  forfeited.  Held  that,  where 
the  lessor  accepted  rent  of  the  tenant  under 
an  assignment  of  the  lease  to  which  he  did 
not  consent,  he  could  not  afterwards  declare 
tne  assignment  void,  and  hold  the  lessee's 
sureties  liable  as  for  a  breach  of  the  lease. — 
Bandol  v.  Tatum,  98  Cal.  390,  33  Pac  433. 

{cl  A  lessee  under  an  unrecorded  lease,  .who 
has  leased  to  a  second  lessee,  and  claims  an 
interest  in  the  crops  under  such  lease,  has 
the  burden  of  proving  actual  notice  of  his 
rights  to  a  grantee  of  his  lessor,  who  takes 
merely  subject  to  the  second  lease,  without 
being  informed  as  to  the  name  of  the  lessor 
of  such  lease. — Qarber  t.  Gianella,  98  Cal.  527, 
S3  Pae.  458. 

[d]  Where  an  assignment  of  a  lease  for 
years  by  a  husband  to  his  wife  was  never 
delivered  to  her,  but  was  placed  in  the  hands 
of  the  notary  who  took  the  acknowledgment, 
to  be  held  for  the  husband  or  his  order,  for 
the  benefit  of  the  wife,  to  be  recorded  by 
the  notary  after  his  death — in  an  action 
against  the  widow  upon  the  lease,  the  jury 
were  justified  in  finding  that  the  husband 
had  not  parted  with  the  control  of  the  lease 
or.  the  assignment,  and  might  have  recalled 
the  assignment  if  he  had  recovered  from 
illness,  and  that  he  had  made  no  valid  de- 
livery thereof. — Canale  ▼.  Copello,  137  CaL 
22,  69  Pac  698. 

[e]  Where  the  defendant  had  possession  of 

the  lease  without  assignment,  and  being  in 
possession  under  it,  attorned  to  the  lessor, 
under  the  terms  of  the  lease,  and  the  land- 
lord accepted  him  as  a  new  tenant  with  the 
consent  of  the  former  tenant,  an  assignment 
of  the  lease  took  place  by  operation  of  law. 
Baker  v.  Maier  ft  Zobelein  Brewery,  140  Cal. 
530,  74'Pao.  88. 

[f]  A  complaint  against  assignees  of  a  lease 
to  cancel  the  same  because  of  the  assignor's 
fraud  held  fatally  defective  for  failure  to 
charge  notice  of  the  fraud  as  against  the  as- 
signees.— Isom  Bex  Crude  Oil  Co.,  147  CaL 
630,  82  Pac  817. 
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Ftm  AvTBOunis  rok  Othu  Statis: 

8m  82  Cent  Dig.,  eols.  260-272,  §§  244- 


S  39.  Bdfttlon  Of  the  ParUeg  to  the  Aislgii- 
ment 

[a]  A  eonveTanee  by  a  lessee  of  the  re- 
mainder of  his  nnexpired  term,  though  it  em- 
ploys words  ordinarily  used  in  a  demise,  and 
contains  a  reservation  of  rent,  and  the  right 
of  re-entry  upon  covenants  broken,  ia  not 
an  nnder-letting  or  sublease,  but  is  considered 
in  law  as  an  assi^ment  of  his'  whole  inter- 
est, as  there  remains  in  him  no  reversion  of 
the  estate,  it  being  one  of  the  essentials  of  a 
lease  that  it  contains  a  reversion  in  favor  of 
the  grantor.— 8mil«T  t.  Van  Winkle,  6  OaL 
605. 

[b] ^  An  assignment  of  his  lease  by  a  tenant 
to  his  landlord,  and  an  agreement  m  writing,, 
executed  by  both  parties,  declaring  the  lease 
canceled,  annulled,  and  the  tenant  released 
from  all  future  responsibilities  under  it,  will 
not  destroy  the  relation  of  landlord  and  ten- 
ant, when  once  catablished,  until  there  is  a 
surrender  of  the  demised  premises  to  the  land* 
lord.— Kower  v.  Gluek,  33  CaL  401. 

[e]  An  assignment  made  on  a  lease  of  land 
of  all  the  tenant's  right,  title,  and  interest 
in  the  premises  held  under  the  lease  is  not 
a  surrender  of  the  lease  to  the  person  to  whom 

the  assignment  is  made,  nor  does  It  amount 
to  an  attornment  to  him,  unless  he  has  pur- 
chased the  title  from  the  lessor,  but  such  as- 
signment makes  the  assignee  the  tenant  of 
the  lessor. — McLeran  v.  Benton,  43  Cal.  467. 

[d]  An  assignment  of  the  term  by  the  lessee 
creates  a  privity  of  estate  iKtween  the  lessor 
and  the  assignee,  after  the  acceptance  of  the 
leasehold  estate  by  the  latter.— Salisbury 
Shirley,  66  Cal.  223,  5  Pac.  104. 

fe]  A  lessor  who,  after  an  assignment  to 
m  from  his  lessee,  accepts  the  benefits  of 
an  underlease  previously  made,  by  collecting 
rent  from  the  sublessee,  comes  in  as  assignee 
of  the  reversion,  and  not  as  owner  of  the 
fee.— Bailey  v.  Eichardson,  66  Cal.  416,  5  Phc 
910. 

[f]  Where  the  assignee  of  a  lessee  cove- 
nants "to  pay  all  rent  that  may  fall  due 
from  time  to  time  by  virtue  of  the  provisions 
of  the  lease,"  and  enters  into  possession  of 
the  premises  by  consent  of  the  lessor,  the  re- 
lation of  landlord  and  tenant  is  created  be- 
tween him  and  the  lessor,  and  his  holding  ia 
by  privity  of  estate. — Bonetti  Treat,  91 
Cal.  223.  27  Pae.  612,  14  L.  B.  A.  151. 

[g]  The  lessee  cannot  by  an  assignment  of 
the  lease  rid  himself  from  liability  under  its 
covenants.  The  effect  of  the  assignment  is 
to  make  the  lessee  a  surety  to  the  lessor  for 
the  assignee,  who,  as  between  himself  and 
the  lessor,  is  bound  as  principal,  while  he 
remains  assignee,  to  pay  the  rent  and  perform 
the  covenants. — Brosman  v.  Kramer,  135  Cal. 
36,  66  Pac.  979;  Dietz  v.  Kueks,  45  Pae.  832. 


§40.   Bights  and  LUUUtlm 

J a]  Assignor  of  lease  not  liable  tm  rest 
ter  assignment.— Pierce  *  Mintnm,  1  OiL 
476. 

[b]  The  assignment  of  a  lease  as  ooUatml 
security  for  the  payment  of  a  debt  does  not 
vest  the  estate  in  the  asrignee  until  a  breach 
of  the  agreement;  and  an  assignee  is  only 
entitled  to  the  reversion  by  privity  of  estate 
or  the  -actual  occupation  and  beneficial  enjoy* 
ment. — Engels  v.  McKinley,  5  Cal.  153. 

[e]  An  assignee  may  have  the  benefit  of 
covenants  in  favor  of  the  lessee  whieh  ma 
with  the  land. — Laftan  v.  Naglee,  9  CaL  S6S, 
70  Am.  I>ee.  678. 

[d]  Assignee  of  lease  may  protect  himself 
from   subsequent  liability  on  covenants,  hj 
assigning   over   to  a  .  pauper. — Johnson 
Sherman,  IS  Cal.  287,  76  Am.  Dec.  481. 

[e]  Purchaser  of  leasehold  interest  in  writ- 
ing is  entitled  to  rent  from  date  of  poreliase, 
though  assignment  of  lease  is  delayed  by 
eonaent.— Jaffee  v.  Skae,  48  CaL  540. 

[f]  If  a  party  agrees  in  writing  to  sell  to 
another  a  leasehold  interest  which  he  owns 
in  property,  of  whieh  he  is  in  posseasion,  and 
the  transfer  is  delayed  several  months  by  tha 
consent  of  the  parties,  the  purchaser  in  » 
action  against  him  to  reeover  the  purehsH 
money  may  claim  compensation  for  the  vain 
of  the  use  and  occupation  during  the  period 
of  delay.— Jaffee  v.  Skae,  48  CaL  541. 

[g]  Where  a  lease  for  a  term  of  years  has 
been  dul^  recorded,  and  afterward  assigaed, 
it  has  priority  over  a  mortgage  executed  sub- 
sequent to  the  recording  of  the  lease,  altboogb 
the  assignment  was  made  after  a  decree  fore- 
dosing  the  mortgage. — Enos  v.  Cook,  65  CsL 
175,  3  Pae.  632. 

[h]  A  lessor,  by  taking  an  assignment  fron 
his  lessee,  after  the  latter  has  sublet  the 

premises,  is  not  relieved  of  liability  to  the 
sublessee  upon  covenants  contained  in  the 
original  lease. — ^Bailey  Biehardson,  66  CaL 
416,  5  Pae.  910. 

[i]  A  covenant  by  the  lessee  numing  wiA 
the  land  is  binding  on  his  assignee. — Coban 
V.  GoodaU,  72  Cal.  498,  1  Am.  fit.  Bep.  75,  U 
Pac.  190. 

[j]  Where  lessee,  owning  building  on  leased 
land  and  having  option  to  sell  them  to  leseoi 
at  end  of  term,  assigns  his  lease,  asstfrnee  geti 
title  to  buildings  and  right  to  compel  ittut 
to  purchase.— CaL  Annual  Conference  of  H. 
E.  Church  Seitz,  74  CaL  289,  290,  15  Pac 
839. 

[k]  Assignee  of  leaae  containing  coveasit 
to  pay  taxes  is  liable  to  lessor  for  his  proper 
tionate  share  of  tax. — Ellis  v.  Bradbniy  7S 
Cal.  236,  237,  17  Pac  3. 

[1]  Where  there  is  an  assignment  in  tot* 
of  a  lease  for  a  number  of  years,  there  is  u 
implied  undertaking  to  make  out  the  lessor^ 
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title  to  the  demised  premises  and  that  of 
the  assignor  to  the  lease  itself,  and  the  failure 
of  the  title  of  the  assignor  to  the  leasehold 
attempted  to  be  assigned  constitutes  a  valid 
defense  of  an  action  to  recover  the  purchase 
money  from  the  assignee. — JefFers  t.  Baston, 
Eldridge  *  Co.,  US  Cal.  345,  45  Pac.  680. 

[m]  Where  a  lease  was  signed  by  the  lessees 
in  whose  favor  it  was  drawn,  but  was  never 
delivered  to  them,  and  was  assigned  by  them 
at  the  request  of  the  lessor's  agent,  and  de- 
livered to  the  agent,  and  the  first  installment 
of  rent  was  received  by  the  lessor  from  the 
assignee,  the  original  lessees  never  beeame 
obligated  to  pay  the  rent. — Stetson  v.  Briggs, 
114  Cal.  511,  46  Pac.  603. 

[n]  A  lessee,  selling  and  assigning  the  lease, 
together  with  all  his  right  and  interest  in  the 
property,  thereby  conveys  all  the  title  that  he 
may  have  in  the  property. — Scheerer  Gkiod- 
win,  125  Cal.  154,  57  Pac.  789. 

[o]  An  assignment  which  purports  to  be, 
not  merely  an  assignment  of  the  term  of  a 
lease,  but  of  the  instrument  or  "indenture  of 
lease."  carries  with  it  an  option  to  purchase 
contained  therein. — Blakeman  T.  Hiller,  136 
Cal.  138,  68  Pac.  587. 

S  41.  SnUleasea  mud  Mortgages. 

[a]  In  this  state,  &  mortgagee  of  a  term  in 
possession  is  not  liable  as  assignee  npon  the 
covenants  of  the  lease. — Johnson  Sherman, 
15  Cal.  287,  76  Am.  Dec.  481. 

[b]  When  an  undertenant  takes  possession 
of  premises  under  a  lease  from  a  tenant,  he 
becomes  a  tenant  of  the  landlord.— Schilling 
V.  Holmes,  23  Cal.  227. 

[c]  Mortgage  of  a  leasehold  interest  does 
not  pass  title.— Jaffe  v.  Skae,  48  Cal  643. 

[d]  In  an  aetion  for  a  balance  due  on  a 
lease  which  contained  a  clause  against  sublet- 
ting except  by  consent  of  the  lessor,  it  -was 
no  defense  that  the  lessee  did  sublet  without 
consent,  and  the  lessor  accepted  rent  from 
the  sublessee. — Brosnan  v.  Earner,  135  CaL 
36,  66  Pac.  979. 

C.  EXTENSIONS,  BENEWALS  AND  OP- 
TIONS TO  PUBCHA8E  OB  SELL. 

PB0VI8I0NS  FOR  EXTENSION  OF  THE  TERK 
AND  CONDITION  OF  PREMISES,  i  43. 

PERSONS  ENTITLED  TO  RENEW Al^  |  48. 

OPTION  TO  RENEW  AND  ELECTION,  |  44. 

OONDITIONS  PRECEDENT  TO  RENEWAL,  i  48. 

EXTENSION  OR  RENEWAL  ET  HOLDING  OVER, 
I  48. 

OPTIONS  TO  FOBOHASB,  I  47. 

8  42.  Provisions  for  ExtansiOB  of  tlu  Tenn 
and  Condition  of  PrunlseB. 

[a]  Where  a  clause  of  renewal  in  a  lease 
diseloses  no  certain  basis  for  the  ascertain- 
ment of  the  rent  to  be  paid  such  clause  will 
be  held  void  for  uncertainty.— Morrison  v. 
Bossignol,  5  CaL  64. 


[b]  A  lessee  was  permitted  to  make  changes 
in  the  premises  if  he  would  restore  them, 
and  afterward  his  lease  was  twice  renewed, 
with  stipulations  that  any  changes  made  by 
him  should  be  restored,  and  the  premises  left 
in  their  original  condition.  Held,  that  such 
stipulations  included  the  changes  made  under  > 
the  first  lease. — Hooker  v.  Banner,  76  Cal 
116, 18  Pac.  136;  HiU  v.  Beatty,  61  Cal.  292. 

[c]  An  agreement  by  a  lessor,  on  the  making 
of  improvements  during  the  term  of  a  lease, 
that  the  lessee  might  have  the  property  as 
long  as  she  wished  at  an  increased  rental, 
which  was  paid  from  the  time  the  improve- 
ments were  completed  daring  and  beyond  the 
original  term,  held  not  to  convert  the  ten- 
ancy into  one  from  month  to  month,  termina- 
ble at  the  will  of  the  lessor,  under  Civil  Code, 
section  1945,  but  to  be  an  agreement  for  a 
new  lease  which  was  preanmab^  for  one  year, 
under  section  1943. — ^Brill  T.  Carsley  (Cal. 
App,),  84  Pac.  57. 

Fob  Adthobtties  fbou  Other  States: 

Implied  renewal  and  eontinnance  of  leases 
and  terms  for  which  deemed  renewed: 
91  Am.  Dec.  563,  note.  See,  also,  82 
Cent.  Dig.,  cols.  281,  282,  §  262. 

§  43.   Persons  Entitled  to  BenewaL 

[a]  The  failure  of  lessors  to  insist  upon  a 
forfeiture  for  breach  of  the  covenants  of  a 
lease  does  not  preclude  them  from  refusing  a 
renewal,  when  such  renewal  is  dependent  on 
faithful  performance  of  the  covenants.  Judg- 
ment (1902)  70  Pac.  470,  reversed  on  rehear- 
ing.— Swift  V.  Occidental  Mining  etc  Co., 
141  Cal.  161,  74  Pac.  700. 

[b]  Waiver  of  forfeiture  for  breach  of  con- 
ditions does  not  bar  right  of  landlord  to  de- 
feat renewal  of  lease  for  breach  of  condi- 
tions precedent  to  right  of  renewal. — Swift 
V.  Occidental  etc.  Co.,  141  Cal.  178,  74  Pae. 
700. 

Fob  AuTHOtmBS  Fboh  Othu  States: 

See  SS  Cent.  Dig.,  eols.  294-296,  S8  276, 
277.  ' 

g  44.   Option  to  Benew  and  Blection. 

[a]  Where  the  contract  between  the  par- 
ties is  for  a  renewal  as  distinguished  from 
an  extension  of  the  lease,  it  is  incumbent 
upon  the  lessee  desiring  to  exercise  his  op- 
tion for  renewal  to  give  notice  of  his  election 
before  the  expiration  of  the  original  term. — 
Shamp  T.  White,  106  Cal.  220,  39  Pac.  537. 

[b]  Where  the  designation  of  a  party  in  a 
lease  entitled  to  a  renewal  was  plainly  a 
mutual  clerical  error,  no  action  on  the  part  of 
either  was  necessary  to  the  exercise  of  the 
tenant's  right  to  a  renewal,  and  no  delay  in 

-calling  attention  to  the  mistake  would  im- 
pair such  right. — Gray  v.  Maier  A  Zobelein 
Brewery  (Cal.  App.},  84  Pac.  280. 

[c]  A  covenant  in  a  lease  held  a  contract 
for  a  renewal,  and  not  an  extension  of  the 
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lease,  and  therefore  required  notice  to  render 
it  effectual. — Oray  t.  ICaier  ft  Zobelein  Brew- 
ery (Cal.  App.),  84  Pac  280. 

[d]  Where  a  lease  provided  for  a  renewal  at 
the  expiration  of  the  original  term,  the  lessee 
had  the  whole  of  the  Bucceeding  day  D?xt 
after  that  on  which  the  term  expired  in 
which  to  give  notice  of  his  election  to  renew. 
Gray  t.  Maier  A  Zobelein  Brewery  (Cal. 
App.),  84  Pac.  280. 

Foe  Authobities  raou  Othib  States: 

See  32  Cent  Dig.,  cols.  289-294,  %%  270- 
275. 

S  46.  OnUUtlolu  Freeedflot  to  BonewaL 

[a]  Payment  of  rent  when  it  becomes  dne, 
and  performance  of  other  covenants  of  m 
lease,  under  which  a  tenant  is  in  posaes- 
aion  of  leased  premises,  with  the  privilege  of 
renewing  the  lease  at  the  end  of  the  term,  are 
conditioDs  precedent  to  the  exercise  of  the 
right  of  renewal. — Behrman  r.  Barto,  54  Cal. 
181. 

[b]  Plaintiff  leased  land  to  defendant  for  a 
certain  period,  before  the  expiration  of  which 
plaintiff  told  defendant  that  he  could  have 
the  land  for  another  like  period,  the  defend- 
ant agreeing  to  cut  plaintiff's  crops  as  a  part 
consideration  for  the  extension;  and  subse- 
quently plaintiff  said  that  he  would  not  go 
back  on  his  word,  and  that,  as  the  ground  was 
k>w,  and  not  in  shape  for  planting,  defendant 
"could  summer-fallow  it."  Part  only  of  the 
land  was  summer-fallowed  by  defendant  be- 
fore the  expiration  of  the  original  lease. 
Held,  that  the  summer-fallowing  of  the 
ground  was  not  a  condition  precedent  to  the 
extension  of  the  lease,  since  it  was  a  mere 
suggestion  by  plaintiff,  and  a  matter  of  no 
concern  to  him,  since  he  waa  not  to  be  paid 
a  crop  rental. — Sehweikert  Seavey,  130  Gal 
xviii,  62  Pac.  600. 

g  46.  Extenston  or  Boiwwal  by  Holding 
Over. 

[a]  The  act  of  May,  1861,  "relating  to  the 
rights  and  duties  qf  landlords  and  tenants," 
has  no  application  to  a  case  where  a  tenant 
who  enters  under  a  written  lease  for  a  time 
certain  and  pays  rent,  holds  over  after  the 
expiration  of  his  term. — Tewksbury  v.  O'Con- 
neU,  25  Cal.  262. 

[b]  When  lessee  holds  over,  and  the  land- 
lord receives  rent  after  the  expiration  of  the 
term,  a  new  tenancy  arises  by  implication, 
subject  to  the  covenants  and  conditions  of 
the  original  lease,  but  the  new  term  is  not 
necessarily  for  one  year. — Blumenberg  v. 
Myres,  32  Cal.  93,  96,  91  Am.  Dec.  560-n. 

'  [c]  The  payment  of  monthly  rent,  after 
the  expiration  of  a  lease  for  years  with  rent 
payable  each  month,  is  a  mere  fact  in  evi- 
dence from  which  an  agreement  for  a  further 
terra  may  be  presumed,  but,  if  the  evidence 
tends  to  show  that  the  tenant  refused  to  ac- 


cept a  new  term  of  a  year,  that  fact  tend*  to 
overthrow  this  presumption. — Skaggs  v.  Et- 
koB,  45  Cal.  154. 

[d]  Where  plaintiff  leased  to  defendant 
premises  for  three  months  from  June  1st, 
and  on  August  6th  notified  defendant  that, 
if  be  remained  after  September  Ist,  the  rent 
would  be  increased,  which  increase  on  Sep- 
tember 1st  he  demanded,  and  defendant  re- 
fnsed  to  pay,  but  offered,  and  plaintilT  re- 
fused, a  less  sum,  and  plaintiff  ''never  said 
or  did  anything"  to  allow  defendant  to  oe- 
cupy  after  the  expiration  of  the  term,  plain- 
tiff may  recover  possession,  with  damagea  for 
detention.— Canning  v.  Fibush,  77  Cal.  196, 19 
Pac.  376. 

Fob  AirrHOBrTiES  fbou  Othbb  States: 

When  tenant  is  guilty  of  holding  over: 
70  Am.  St.  Bep.  533,  note.  See.  also, 
32  Cent.  Dig.,  cola.  298-308,  |S  280,  281, 

284. 

{  47.  Options  to  Puchase, 

[a]  A  covenant  with  a  lessee  that  he  shall 
have  a  right  of  pre-emption  attaches  to  the 
entire  estate,  and  may  be  assigned  by  the 
lessee.— Laffan  v.  Naglee,  9  Cal.  662,  70  Am. 
Dee.  678. 

[b]  Where  a  lease  gives  the  lessee  thp  privi- 
lege of  purchasing  the  land,  the  privilege  is 
limited  to  the  whole  land,  and  the  lessee,  or 
a  purchaser  from  him  of  a  portion  of  the  land, 
cannot  claim  the  right  to  buy  that  portion. — 
Hitchcock  V.  Page,  14  Cal.  440. 

[c]  Where  a  lease  contains  privilege  in 
favor  of  the  lessee  to  purchase  he  has  an 
eqiiity  as  against  bis  lessor  to  have  the  agree- 
ment executed. — Db  Butte  v.  Muldrow,  16 
Cal.  505. 

[d]  A  provision  in  a  lease,  giving  the  lessee 
the  privilege  of  purchasing  the  land  during 
the  lease  at  its  value,  is  binding  on  the  lessor, 
though  the  lessee  is  under  no  obligation  to 
purchase. — De  Butte  v.  Muldrow,  16  Cat  505. 

[e]  Covenants  in  lease  with  option  in  lessor 
to  purchase  are  mutual  and  dependent. — 
Heine  v.  Treadwell,  72  CaL  220,  13  Pac  503. 

[f]  Option  to  purchase  contained  in  first 
vear's  lease  and  omitted  from  second  year's 
lease  with  understanding  that  option  was  ex- 
tended, continues  under  renewed  lease. — .\b- 
bott  V.  Land  ft  Water  Co.,  87  Cal.  327,  328. 

[g]  The  subsequent  payment  of  rent  by  the 
lessees  must  be  regarded  as  an  abandonment 
of  the  exercise  of  an  option  to  pnrchaae. — 
JKnowles  v.  Murphy,  107  Cal.  107,  40  Pac  IIL 

[h]  An  option  to  purchase  leased  premises 
^ven  in  a  lease  for  twenty  yeara,  which 
binds  the  lessors,  his  heirs,  execntora,  and 
administrators,  to  sell  and  convey  tfae  leased 
premises  to  the  lessee,  his  heirs  or  assigns, 
at  any  time  after  the  expiration  of  fifteco 
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yean,  and  within  the  term,  upon  payment  of 
a  certain  sum,  passes  to  the  lessee's  assigns 
of  the  instrument  of  lease,  and  may  be  spe- 
cifically enforced  by  them  against  the  heirs 
of  the  deceased  lessor,  who  have  become  the 
distributees  of  his  estate. — Blakeman  v.  Mil- 
ler, 136  CaL  136,  S9  Am.  St.  Bep.  120,  68  Pac 
5S7. 

[i]  Where  a  lease  gave  the  lessee  a  prefer- 
ential right  to  purchase  in  case  of  sale,  the 
lessee's  rights  could  only  be  affected  by  a 
bona  flde  sale.— v.  Hubbel  (CaL  App.). 
82  Pac.  217.  ^  evj, 

[j]  A  fictitious  and  fraudulent  sate  by  a 
lessor  in  a  lease,  which  gave  the  lessee  a  pref- 
erence right  to  purchase  in  case  of  sale,  was 
prejudicial  to  the  lessee,  in  that  it  deprived 
him  of  his  privilege  of  purchase. — Offle 
Hubbel  (Cal.  App.),  82  Pac,  217. 

[k]  The  fact  that  provision  of  lease  giving 
lessee  preference  right  to  purchase  is  unen- 
forceable as  a  contract  held  not  to  affect 
lessee's  right  to  rely  thereon  to  defeat  a  con- 
veyance fraudulent  as  to  him. — Ogle  t.  Hub- 
bel (Cal.  App.),  82  Pac.  217. 

Fob  AtTTHOBITRS  Teou  Othu  Statis: 

See  32  Cent  Dig.,  eols.  S16-321,  §§  890- 


D.  TERMINATION. 

IN  OENKItAL.  I  48. 
NOTICE,  f  49. 
I  MERGER  OF   TENANCY,    |  50. 
EVICTION  AND  NOTICE  THEREOF.  |  51. 
BREACH  OP  COVENANT  OR  CX>NDmON,  |  58. 
USE  OP  PREMISES.  |  S3. 
MONPATMENT  OP  RENT,  |  64. 
DEMAND  FOB  RENT,  |  55. 
SURRENDER,  |  66. 

ABANDONMENT  AND  FOBFEITtTia:,  |  St. 
WAIVER  OP  FORFEmTBE,  |  88. 

§  48.   Xn  QeneraL 

[a]  Where  the  defendant  held  as  tenant 
under  J.  S.  in  his  lifetime,  under  whom,  as 
his  heir  at  law,  the  plaintiff  claimed  as  land- 
lord, but- the  defendant  refused  to  recognize 
him  as  Bueh,  held,  that  this  refusal  termin- 
ated the  tenancy,  and  ovarweighed  the  pre- 
sumption of  a  contract  between  him  (defend- 
ant) and  the  plaintiff. — Sampson  v.  Sehaeffer, 
8  Cal.  196. 

[b]  An  assignment  of  his  lease  by  a  tenant 
to  his  landlord,  and  an  agreement  in  writing, 
exeented  by  both  parties,  declaring  the  lease 
canceled  and  annulled,  and  the  tenant  re- 
leased from  all  future  responsibilities  under 
it,  will  not  destroy  the  relation  of  landlord 
and  tenant,  when  once  established,  until  there 
is  a  surrender  of  the  demised  premises  to  the 
landlord;  and  an  action  of  forcible  entry  and 
detainer  may  be  maintained  against  the  ten- 
ant for  their  recovery. — Kower  t.  Gluek,  33 
Cal.  401. 

[e]  If  there  be  no  covenants  to  repair  in  the 
lease  of  a  building,  where  the  land  on  which 


it  rests  is  not  leased  also,  the  destraetion  of 
the  building  terminates  the  relation  of  land- 
lord and  tenant— Ainsworth  v.  Bitt,  38  CaL 
89. 

[d]  A  lease  for  a  fixed  period  expires  at  the 
end  of  the  period,  notwithstanding  the  death 
of  the  lessee  before  the  expiration  of  the 
term. — Hihn  v.  Mangenberg,  89  CaL  268,  26 
Pac.  68. 

Fob  AuTHOBrma  Fbou  Otheb  States: 

23  L.  B.  A.  707,  note.   See,  also,  32  Cent 
Dig.,  eols.  883-412,  S§  296-371. 

§  48.  Nottea. 

[a]  Notic6  to  qnit  terminates  tcjiauey^ 
Creighton  v.  Pragg,  81  CaL  120. 

[b]  Demand  for  rent  due  up  to  a  day  be- 
fore the  expiration  of  the  thirty  days  named 
in  the  notice  to  quit  did  not  keep  on  foot  the 
relation  of  landlord  and  tenant  after  the  ex- 
piration of  said  thirty  days.— Conner  v. 
Jones,  28  CaL  59. 

[e]  Tenancy  for  fixed  period  terminates  at 
end  of  period  without  notice  to  quit.-— Can- 
ning V.  Fibuah,  77  Cal.  198,  19  Fae.  376. 

[d]  When  tenant  asserts  title  adverse  to 
landlord,  notice  of  termination  of  tenancy  is 
not  necessary. — Von  Glahn  v.  Brennan,  81 
Cal.  264,  22  Pac.  596:  Smith  v.  Shaw,  16  CaL 
88,  90,  87  CaL  104. 

[e]  On  the  expiration  of  a  lease  no  particu- 
lar form  of  notice  is  required  to  notify  the 
tenant  that  it  will  not  be  renewed,  and,  where 
he  is  explicitly  informed  in  writing  and  ver- 
bally that  he  cannot  continue  in  possession, 
the  notice  is  sufficient. — Earl  Orchard  Co.  v. 
Fava,  138  CaL  76,  70  Pac.  1073. 

[f  ]  Where,  on  the  expiration  of  a  lease  of 
premises  owned  by  two  tenants  in  common, 
one  of  the  cotenants,  who,  with  the  knowl- 
edge of  the  lessee,  was  acting  for  both,  signed 
and  served  a  notice  to  the  lessee  to  surrender 
possession,  the  notice  was  sufficient. — Earl 
Orchard  Co.  v.  Fava,  138  CaL  76,  70  Pac 
1073. 

[g]  Where  a  notice  by  a  landlord  to  the 
tenant,  one  week  after  expiration  of  the  lease, 
to  surrender  possession,  was  handed  to'  the 
tenant's  wife,  and  read  to  him  by  her  the 
same  day,  the  service  was  sufficient,  though 
no  copy  was  mailed  to  him. — Earl  Orchard  Co. 
V.  Fava,  138  CaL  76,  70  Pae.  1073. 

[h]  Where  a  lease  provided  for  thirty  days* 
notice  to  quit,  such  notice  was  sufficient  with- 
out the  three  days'  notice  prescribed  by  Code 
of  Civil  Procedure,  section  1161,  as  a  condi- 
tion of  rendering  a  defaulting  tenant  guilty 
of  unlawful  detainer. — Buhman  v.  Nickels  & 
Brown  Bros.,  1  CaL  App.  266,  82  Pac.  85. 

[i]  Under  Code  of  Civil  Procedure,  section 
1161,  subdivision  1,  where  a  lease  expired  on 
a  specified  date,  neither  a  three  nor  thirty 
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days'  notice  to  quit  was  required  to  terminate 
It.— Craig  V.  Gray  (CaL  App.),  82  Pac.  699. 

BNtt  AUTHOBITIES  FbOU  OTHKB  STATIS  : 

Necessity  and  sufficiency  of  notice  to 
quit:  42  Am.  Dec.  125,  note.  See,  also, 
82  Cent  Dig.,  eob.  841-8M,  SlS-320. 

I  SO.  Merger  of  TUiaaej. 

[a]  Beconveyanee  of  leasehold  estate,  by 
mesne  conveyances  to  grantor,  passes  the  en- 
tire estate  of  the  lessee,  which  thereby  be- 
comes merged  in  the  fee  and  extinguished. — 
SmUey  t.  Van  Winkle,  6  CaL  605. 

[b]  Contract  with  tenant  for  fntare  pur- 
chase does  not  destroy  relation  of  tenancy.— 
Smith  V.  Brannan,  13  CaL  107. 

[e]  Partnership  between  lessor  and  lessee 
does  not  annul  the  lease,  bnt  rent  can  only 
be  collected  from  profits. — Pico  Cnyas,  47 
Cal.  175. 

Fob  AuTBoanxBS  Fbom  Otheb  States: 

See  32  Cent  Dig.,  eels.  S30-S33,  §§  807, 
308. 

§  51.   Eviction  and  Notice  Thereof. 

[a]  Where  the  tenant  was  evicted  by  title 
paramount,  and  the  landlord  defended  the  ac- 
tion, and  after  the  eviction  appealed,  it  was 
held  that  the  taking  of  the  appeal  did  not  re- 
store the  relation  of  landlord  and  tenant 
which  had  been  destroyed  by  the  eviction,  so 
as  to  enable  the  landlord  to  commence  an  ac- 
tion against  the  tenant  for  holding  over,  if 
such  action  was  commeiiced  before  a  reversal 
of  judgment.-— Wheeloek  t.  Waisehauer,  34 
Cal.  265. 

[b]  Notice  by  a  tenant  to  bis  landlord  of 
proceedings  to  evict  him  may  be  oraL — Whee- 
lock  V.  Warschaner,  21  Cal.  309. 

[c]  Defense  of  tenant  based  upon  eviction 
by  third  party  does  not  involve  any  ques- 
tion of  title,  the  effect  of  as  eviction  being 
to  dispossess  the  landlord  as  well  as  the  ten- 
ant, and  to  relieve  the  latter  from  the  obli- 
gations of  his  tenancy.— Wheeloek  t.  Wan- 
ehauer,  21  Cal.  300. 

ToB  AuTHOKmiB  Taou  OiBm  Statbb: 

See  82  Cent  Dig.,  cole.  836,  886,  |  8U. 

§  52.  Breach  of  Covenant  or  Condition. 

[a]  Under  the  aet  of  March  £1,  1856,  tbe 
prison  commissioners  made  a  lease  to  E.  and 

his  assigns.  E.  gave  a  bond  in  the  sum  of 
two  hundred  thousand  dollars.  Afterward  he 
assigned  the  lease.  Held,  that  the  lease  was 
not  forfeited  thereby,  and  that  the  personal 
liability  of  the  assignor  and  the  security  of 
the  bond  remained  thereafter. — State  v:  Mc- 
Cauley,  15  Cal.  420. 

[b]  Under  Code  of  Civil  Procedure,  section 
1161,  a  tenant  who  snblets  in  violation  of  a 


covenant  in  the  lease  termiaates  it^— Bemero 
V.  Allen,  68  CaL  SOS,  0  Pac  420. 

[c]  Where  a  tenant  covenants  not  to  rablet 
without  the  landlord's  consent,  a  subletting 
of  the  leased  premises,  or  of  a  portion  of 
them,  terminates  the  lease,  on  notice  by  tbc 
landlord;  and,  where  the  tenant  so  snbleta, 
the  fact  that  be  immediately  causes  the  por- 
tion of  the  premises  so  sublet  to  be  vacated, 
on  notice  to  quit,  will  not  prevent  such  for- 
f  eitnre.^Bemero  t.  Allen,  68  CaL  505,  9  Pme, 
429. 

[d]  In  an  action  for  forfeiture  of  a  lease 
for  covenant  broken,  in  failing  to  eontinn- 
ously  maintain  a  ferry,  a  finding  that  *'tke 
leased  premises  have  been  need  in  good  faith 
continuously  for  the  usual  and  ordinary  bnai* 
ness  of  a  ferry,"  will  not  be  set  aside  where 
it  appears  that  the  ferryboat,  being  levied  ob 
by  a  United  8tat»  marshal  under  exeentiottr 
failed  to  run  for  a  month  only,  and  that  in 
the  interval  a  schooner  ran  irregularly,  and 
carried  all  the  freight  that  was  brought  for 
ferriage,  and  that  the  money  paid  as  rent 
was  nominal. — Heywood  v.  Berkeley  Land 
etc.  Assn.,  71  CaL  349,  12  Pac.  238. 

[e]  Though  the  lessees  of  a  fruit  orchard 
covenanted  to  keep  the  demised  premises  free 
from  undergrowth,  except  that  they  might 
raise  squash  and  pumpkins  between  the  trees, 
the  lease  will  not  be  forfeited  because  the 
lessees  planted  com  and  beans  and  nursery 
trees  over  a  small  portion  of  the  land,  partic- 
ularly as  the  lessor,  having  the  right  to  view 
the  land,  made  no  objection  to  the  manner 
In  which  it  was  planted. — Bandol  Scott, 
110  CaL  590,  42  Pae.  076. 

Foa  AOTHOBITIBS  FiOH  Othsb  Statbs: 

See  32  Cent  Dig.,  eola.  847-380,  |§  321- 
349. 

I  6S.  Uw  Of  FiamlHa. 

[a]  In  a  suit  to  cancel  a  lease,  the  contract 
held  executed  as  to  the  part  of  the  term 
which  had  expired,  so  that  the  lessor  was  not 
required  to  tender  rent  paid,  as  a  condition 
to  cancellation. — ^Isom  ▼.  Bex  Crude  Oil  Co., 
147  Cal.  659,  82  Pac  317. 

'{h}  A  lease  held  only  to  cover  the  attper 
fieies  of  the  soil;  and  the  lessee  and  his  ae- 
■ignees  having  used  the  land  to  mine  oil,  tke 
lessor  was  entitled  to  cancel  the  same  under 
Civil  Code,  section  1930.— Xsom  v.  Bex  Cmde 
Oil  Co.,  147  CaL  650,  88  Pae.  817. 

Tom  AuTHwrms  Tmou  Otbem  Statu: 

See  88  Cent  Dig.,  eola.  855-SS8,  329, 
880. 

$  64.  Nonpayment  of  Bent 

[a]  At  common  law  there  was  no  forfeiture 
of  an  estate  for  years  for  the  nonpayment  of 
rent— <3hipman  v.  Emeric,  8  CaL  273. 

[b]  Tenant,  by  filing  to  pay  rent  wImb 
due,  forfeiU  Ui  laaM^— Tfeeat  t.  Xiddel^  10 

CaL  302. 
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ing  niider  another  lease. — Brandt  r.  Phil- 
Upl,  88  Cal.  641,  23  Pac.  122. 

[t]  AbaBdonmeat  of  leased  premises  with- 
Ottt  authorized  excuse  does  not  change  rela* 
tion  of  parties  nor  add  to  ordinary  remedies 
for  breach  of  covenants  of  lease,  though 
lessor  may  relet  premises  for  benefit  of  origi- 
nal tenant.— Bell,  In  re,  86  CaL  181,  122,  24 
Pac.  633. 

[d]  Condition  involving  forfeiture  of  lease 
is  strictly  interpreted  against  landlord.— 
Saner  v.  Meyer,  87  CaL  S7,  2S  Pae.  153. 

.  [e]  Civil  Code,  section  8S02,  providing  that 
the  detriment  eansed  by  the  breach  of  an 
obligation  to  pay  money  only  is  deemed  to  b« 
the  amount  due  by  the  obligation,  doee  not 
apply  to  an  action  by  a  landlord  to  recover 
damages  for  the  abandonment  of  the  leased 
premises  by  the  tenant. — ^Bespini  v.  Porta,  89 
CaL  464,  28  Am.  St.  Bep.  488,  26  Pac.  967. 

[f]  Tenant  cannot  abandon  his  title;  and 
notwithstanding  he  has  gone  out  of  posses- 
sion, unless  the  surrender  is  accepted  by  the 
landlord,  his  right  of  possession  continues 
during  the  term.— Welcome  T.  Hess,  90  CaL 
607,  87  Pao.  369. 

Fob  Authorities  Frou  Othkb  States  : 

What  justifies  tenant  in  abandonment  of 
leased  premise! :  38  Am.  St.  Bep.  476, 
note. 

Forfeiture  of  lease  for  breach  of  condi- 
tion; 26  Am.  St.  Bep.  910,  note.  See, 

-  also,  32  Cent.  Dig.,  eels.  407-412,  {§  366- 
871. 

I  68.   Waiver  of  Forfeltnia. 

[a]  If  rent  is  received  by  the  lessor  after 
a  forfeiture  of  the  term  by  the  lessee  by  rea- 
son of  a  breach  of  a  covenant  in  a  lease,  the 
receipt  of  the  rent  is  a  waiver  of  the  forfeit- 
ure, unless  the  covenant  which  has  been 
violated  by  the  lessee  is  a  continuing  cove- 
nant, or  the  lessor  was  Ignorant  that  a  for- 
feiture had  been  incurred. — ^UeQlynn  t. 
Moore,  25  Cal.  384. 

[b]  A  covenant  of  a  lessee  to  build  within 
a  certain  period  is  not  a  continuing  covenant, 
and  a  forfeiture  for  its  breach  is  waived  by 
acceptance  of  rent  after  the  period  has 
elapsed.— McGlynn  v;  Moore,  25  CaL  384. 

[c]  A  forfeiture  of  a  lease  is  not  waived  in 
consequence  of  the  lessee's  holding  over  and 
no  notice  to  quit  being  given. — Calderwood 
V.  Brooks,  28  Cal.  151. 

[d]  To  make  acceptance  of  rent  waiver  of 

forfeiture  landlord  must  have  known  condi- 
tion was  broken  when  he  accepted  it  and 
rent  accepted  must  have  become  due  after 
condition  broken. — Silva  t.  Campbell,  84  Cal. 
4^2,  24  Pac.  316. 

[e]  Extension  of  time  for  payment  of  rent 
is  waiver  of  forfeiture  of  lease  for  nonpay- 
ment.—Saner  T.  Meyer,  87  CaL  37,  25  Pae. 
153. 


[f]  Where  a  suit  for  forfeiture  of  a  lean 
was  brought  by  the  lessor,  who  thereafter 
accepted  rents  and  dismissed  his  suit  with- 
out prejudice,  such  action  is  not  a  waiver  by 
the  lessor  of  his  right  in.  a  subsequent  aetioa 
to  insist  on  the  forfeiture  of  the  le&ae,  and 
to  re-enter. — Jones  t.  Dnrrer,  96  CsL  Sis,  30 
Pac  1027. 

[g]  The  acceptance  <^  rents  after  eonditioa 
broken  does  not  waive  breaches  oeeoRing 
thereafter.— Jones  ▼.  Dnrrer,  96  CaL  9S,  30 

Pac.  1027. 

Vi»  AuraoBims  nou  OTHsa  States: 

Waiver  of  forfeiture  of  lease;  47  Am.  St. 
Bep.  197,  note.  See,  also,  32  Cent.  Dig., 
cols.  377-386,  H  843-349. 


V.    TENANCY  FBOM  TEAB   TO  TEAS 
AND  MONTH  TO  MONTH. 

8  69.  Oreatloii  of  Tsnancjr,  from  Tear  t* 
Yair. 

[a]  If  tenant  from  year  to  year  in  permitted 
to  hold  over  withont  notice,  a  new  term  is 
created.— Sullivan  v.  Gary,  17  CaL  80. 

[b]  Tenancy  from  year  to  year  is  estab- 
lished by  a  parol  lease  for  five  years,  if  tea- 
ant  enters  and  holds  under  it. — Sullivan  v. 
Cary,  17  CaL  80. 

[c]  Where,  after  termination  of  n  lease  for 
years,  the  lessee  remains  in  occupancy  with 
the  owner's  assent,  paying  the  same  rent  as 
that  paid  under  the  lease,  he  becomes  a  ten- 
ant from  year  to  year.— Stoppelkamp  v. 
Mangeot,  48  Cal.  816. 

[d]  Tenants  from  month  to  month  are  pre- 
sumed to  continue  their  rental  for  each  new 
month  upon  same  terms  as  for  previous 
month.— Corson  ▼.  Berson,  86  CaL  440,  £5 
Pac.  7. 

[e]  A  parol  lease  for  five  yeara  ia  void, 
and  no  rights  are  fixed  bjr  its  terms;  bnt 
when  entry  is  made  under  it,  the  tenancy  is 
either  at  will,  or  from  month  to  month,  or 
from  year  to  year,  according  to  the  cims- 
stances  of  the  case;  and  where  the  land  is 
agricultural,  and  the  rent  is  to  be  paid  aa- 
nually,  and  is  in  fact  paid  to  the  lessor  asi 
accepted  by  him  as  annual  rent,  the  holdini; 
is  from  year  to  year.- Phelan  v.  Andecaw, 
118  Cal.  504,  60  Pae.  685. 

Fob  Attthoeitieb  Peom  Othbb  Stitks: 

See  32  Cent  Dig.,  cols.  413-427,  §§  873- 
881. 

§  60.  Creatlfni  of  TMumey  tmm  MODth  ti 

Mouth. 

[a]  Complainant  In  forcible  entry  alleged 
that  he  had  leased  a  certain  house  to  de- 
fendants for  one  month;  that  before  the 
close  of  the  month  he  gave  notice  in  writiaj. 
under  the  forcible  entry  and  detainer  art  «rf 
1863,  providing  that  in  leases  from  moaih  «• 
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month  the  landlord  may  give  notice  fifteen 
days  before  the  expiration  of  the  month  of  a 
change  in  the  terms  of  the  lease,  that  the 
rent  for  the  next  month  would  be  fire  hnn* 
dred  dollars;  and  that  defendant  held  over 
and  fuled  to  pay  the  rent.  Held,  that  as  hj 
giving  the  notice  of  a  change  in  terms  before 
a  tenancy  from  month  to  month  commenced, 
followed  by  a  demand  of  rent  and  of  posses- 
sion, plaintiff  repudiated  the  holding  over  on 
the  original  terms,  the  claims  of  the  parties 
were  adverse  from  the  expiration  of  the 
term,  and  no  tenancy  from  month  to  month 
was  created.— St<n>pelkamp  Mangeot,  48 
Cal.  816. 

[b]  Where  plaintiff  leased  property  to  de- 
fendant for  a  month,  and,  pending  the  month, 
gave  notice  of  a  change  of  rent  for  the  next 
month,  there  never  was  a  tenancy  from 
month  to  month. — Stoppelkamp  t.  Mangeot, 
42  Cal.  316. 

[c]  A  tenancy  for  a  specified  period  of  one 
month  is  a  term  for  years  and  not  a  tenancy 
from  month  to  month  or.  year  to  year. — Stop- 
pelkamp V.  Mangeot,  42  Cal.  316. 

[d]  A  tenant  for  the  specified  period  of  one 
month,  who  holds  over  with  the  consent  of 
his  landlord,  thereby  becomes  a  tenant  from 
month  to  month.— Stoppelkamp  T.  Mangeot, 
42  Cal.  316. 

[e]  Plaintiff  sued  defendant,  alleging  that 
he  had  leased  certain  lots  to  him  for  one. 
month  for  twenty-five  dollars;  that  fifteen 
days  before  the  close  of  the  month  be  gave 
notice  in  writing,  under  the  forcible  entry 

.  and  detainer  act  of  1863,  that  the  rent  for 
the  next  month  would  be  five  hundred  dol- 
lars, payable  in  advance;  and  that  defendant 
had  held  over,  and  had  failed  to  pay  the  rent. 
Held,  that  by  giving  the  notice  of  change  of 
terms  before  the  tenancy  from  month  to 
month  commenced,  and  following  it  np  by  a 
demand  of  rent  and  immediately  thereafter 
of  possession,  plaintiff  repudiated  the  hold* 
ing  over  on  the  original  terms,  and  the  claims 
of  the  parties  were  adverse,  and  actually 
hostile,  from  the  moment  of  the  expiration 
of  the  specific  terras  alleged,  and  there  never 
was  a  tenancy  from  month  to  month. — Stop- 
pelkamp V.  Mangeot,  42  Cal.  316. 

[f]  If  on  the  expiration  of  a  lease  for  a 
year  or  for  years,  with  rent  payable  monthly, 
the  tenant  retains  possession  of  the  preraises 
and  pays  the  same  rent  each  month,  this  does 
not  in  law  create  a  new  term  for  a  year,  with- 
out any  agreement  to  that  effect,  but  only 
creates  a  tenancy  from  month  to  month. — 
Skaggs  V.  Elkns,  45  Cal.  154. 

[g]  Under  a  lease  containing  an  option 
to  purchase,  t^e  relation  of  lessor  and  lessee, 
and  the  liability  of  leasee  for  rent,  con- 
tinues until  a  tender  or  offer  to  pay  the 
purchase  money  is  made;  and  a  mere  notice 
of  an  intention  to  purchase  the  property 
given  to  a  son  and  former  agent  of  the 
lessor,  after  the  lessor's  death,  and  subse- 
quently to  the  administrator  of  the  estate 
of  the  deceased  lessor,  and  notice  of  an  ia- 


tention  "to  pay  for  the  same  when  the  pro- 
bate proceedings  are  fully  completed,  and 
the  owner  ean  give  title  to  the  same,"  does 
not  create  the  relation  of  vendor  and  pur- 
chaser, or  suspend  the  liability  of  the  lessee 
for  rent.— Joume  t.  Hewea,  184  CaL  244, 
56  Pae.  1032. 

[h]  Facts  held,  under  Civil  Code,  section 
827,  not  to  show  creation  of  tenancy  from 
month  to  month. — Yatnone  t.  Cannobio  (CaL 
App.),  88  Pac  374. 

Tom  AuTHMunss  Fbou  Othu  Statis: 

See  32  Cent.  Dig.,  coll.  48S-439,  |§  391- 


§  61.  Termlnatloii. 

[a]  A  notice  to  qnit,  served  on  the  origi- 
nal lessee,  binds  the  undertenants,  when  they 
have  acquired  possession  after  service  of 
the  notice. — Schilling  t.  Holmes,  23  Cal.  227. 

[b]  An  eviction  of  the  tenant  from  month 
to  month  by  title  paramount  determines  the 
tenancy. — ^Wheelock  t.  Warschaner,  34  Cal. 
265. 

[c]  When  lease  is  from  month  to  month, 
neither  party  can  terminate  it  without  no- 
tice.— Stoppelkamp      Mangeot,  42  Cal.  316. 

[d]  Notice  is  not  necessary  to  terminate 
a  tenancy,  where  defendant  in  his  answer 
denies  plaintiff's  title,  and  alleges  ownership 
in  himself. — Von  Qlahn  Brennan,  81  Cal. 
261,  22  Pac.  596. 

[e]  Where  land  occupied  by  tenants  under 

a  lease  from  month  to  month  is  sold  by  the 
landlord,  and  the  purchaser  afterward  ac- 
cepts from  the  tenants  the  customary  rent 
for  several  mouths,  without  giving  any  no- 
tice terminating  the  old  lease  in  the  manner 
prescribed  by  Civil  Code,  sections  789,  827, 
such  purchaser  recognizes  and  continues  such 
lease. — Macdonongh  v.  Starbord,  105  Cal.  15, 
38  Pac.  510. 

Fob  ADTHOKrms  Frou  Othbb  States: 

See  32  Cent.  Dig.,  cols.  427435,  §|  382- 
388;  cols.  439443,  §§  395-400. 

VI.    TBNANOT  AT  WILL  AMB  AT  BUT- 
FEBAN02. 

NATURE  AND  IHCIDEST  OP  TENANCY,  |  62. 
CREATION  OP  TENANCY  AT  WILL.  |  88. 
CREATION  OP  TENANCY  AT  SCPFERANCB.  | 

64. 

TERMINATION,    |  85. 

§  62.  Nature  and  Inddenta  of  Tenancy. 

[a]  By  the  common  law  a  tenant  who  holds 
over  after  the  expiration  of  his  lease  was  re- 
garded as  a  tenant  at  sufferance;  but  this 
estate  was  destroyed  whenever  the  true 
owner  made  an  actual  entry  on  the  lands  and 
ousted  the  tenant.— Uridiu  t.  Morrell  (No. 
8),  86  CaL  31. 
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[b]  An  agreement,  made  between  a  land- 
lord and  a  tenant  at  euflferance,  that  the  lat- 
ter shall  keep  poasession  of  the  premises  for 
a  flxed  term,  and,  if  a  certain  contiDgencj 
happens,  shall  pay  rent  therefor,  gives  the 
tenant  a  right  to  the  possession  of  the  prem- 
iaes  to  the  end  of  the  term,  and  may  be  set 
up  in  defense  of  an  action  against  the  tenant 
for  holding  over. — Uridias  t.  Morrell,  25  Cal. 


foR  AuTHOBinxs  nou  Othkb  States: 

See  32  Cent.  Dig.,  eoll.  444,  445,  f  401. 

§  63.  Onation  of  Tenancy  at  yrUL 

[a]  In  order  to  create  a  tenancy  at  will  the 
tenant  must  have  entered  rightfully  by  grant 
of  contract. — Blum     Robertson,  24  Cal.  127. 

[b]  Where  the  owner  of  land  permita  an- 
other to  occupy  it  without  any  lease  or  agree- 
ment to  pay  rent,  and  he  merely  takes  care 
of  it  for  the  owner,  he  is  a  tenant  at  will. — - 
Jcnes  V.  Sharp,  50  Cal.  508. 

[c]  A  tenant  who  holds  over  without  the 
consent  of  the  lessor,  and  refuses  to  surren- 
der possession,  is  not  a  tenant  at  will. — Fer- 
ine V.  Teague,  66  Cal.  446,  6  Pac.  84. 

[d]  A  person  in  poBBeasion  of  land  under  a 
contract  with  the  owner  for  the  purchase  is 
tenant  at  will.— Hall  t.  Wallace,  S8  Cal.  434, 
26  Pac.  360. 

[e]  O.,  a  member  of  a  firm,  obtained  a  pat- 
ent to  land  under  a  void  contract  with  the 
firm,  whereby  he  agreed  to  procure  it  for  its 
benefit.  After  G.'s  d'-ath,  A.,  one  of  the 
surviving  partners,  entered  as  the  representa- 
tive of  the  firm.  Held,  that  A.,  as  the  repre- 
sentative of  such  firm,  was  not  a  tenant  at 
wilL— Groome  t.  Aimstead,  101  CaL  425,  85 
Pae.  1021. 

[f]  The  homestead  of  a  husband  and  wife 
was  supposed  to  contain  gold,  and  they  con- 
tracted with  plaintiffs  that  the  latter  should 
have  possession  for  a  certain  period,  and 
that,  if  they  should  put  up  certain  improve- 
ments and  pay  a  certain  sum,  the  owners 
would  convey  an  interest.  The  agreement 
was  reduced  to  writing,  and  plaintiffs  com- 
menced work,  and  put  up  the  improvements, 
which  were  removable  without  injury  to  the 
mine  or  land.  The  owners  thereafter  refused 
to  sign  the  agreement,  and  ousted  plaintiffs. 
Held,  that  plaintiCFs  were  tenants  at  will, 
and  entitled  to  the  improvements,  and  to 
possession  to  remove  the  same. — Goodwin  t. 
Perkini,  134  CaL  564,  66  Pac  793. 

[g]  One  entering  with  consent  of  landlord 
pending  negotiations  for  written  lease  be- 
comes tenanji  at  will. — Carteri  t.  Boberta,  140 
Cal.  167,  73  Pac.  818. 

[h]  One  entering  land  under  void  parol 
contract  or  lease  is  tenant  at  will. — Carteri 
V.  Boberta,  140  Cal.  167,  73  Pac.  818. 

[i]  Where  defendant  entered  and  remained 
in  pOBseBsion  of  certain  real  estate  in  ques- 


tion by  permission  of  the  owner,  he  became  s 
tenant  at  will. — Hayden  t.  CoIUbi,  1 
App.  259,  81  Pae.  1120. 

Fob  Auth(»ities  Fbou  Othke  Statb: 

See  32  Cent  Dig.,  wds.  445-456,  H  ^ 
415. 


'  g  64.   Creation  of  Tenancy  at  Bnfrenuue. 

[a]  Tenancy  by  sufferance  is  not  by  eon- 
sent,  but  by  laches  of  the  owner,  and'where 
the  owner  has  been  guilty  of  no  laches  there 
can  be  no  tenancy  by  sufferance. — Moon  t. 
Morrow,  28  Cal.  551. 

[b]  Lessees,  on  holding  over  after  the  ex- 
piration of  their  lease,  become  tenants  hj 
Butteranee.^ — Hauxhnrst  t.  Lobree,  38  Cal 
563. 

For  Authorities  I^toK  Other  States: 

See  32  Cent.  Dig.,  eols.  470-475,  U  42S- 
43L 


I  65.  Termination. 

[a]  A  tenant  at  will  is  entitled  to  reasoB- 
able  notice  to  quit. — ^Blnm  t.  Bobertaon,  24 
Cal.  127. 

[b]  A  landlord  cannot  maintain  an  aetioD 

to  recover  possession  of  land  from  a  tenast 
at  will  without  first  giving  him  notice  to 
quit.— Frisbie  v.  Price,  27  CaL  253. 

[e]  Where  the  notice  to  a  tenant  at  will, 
requiring  him  to  surrender,  given  under  the 
act  of  1861,  described  the  premises  with  soffi- 
cient  certainty,  so  that  the  tenant  is  not 
misled,  held  sufficient,  though  there  are  atii- 
takes  in  the  description. — King  t.  Connollj, 
44  Cal.  236. 

[d]  A  tenant  at  will  is  entitled  to  30  day*' 
notice  to  quit. — £ing  t.  ConnoUy,  51  CaL 
181. 

[e]  Independent  of  the  statute,  the  tenait 
at  sufferance  is  not  entitled  to  notice  to  quit 
Hauzhurst  t.  Lobree,  38  CaL  563. 

[f]  A  tenant  at  will  waives  notice  to  qvi 
by  disclaimer  of  the  relation  of  landlord  lau 
tenant. — Simpson  t.  Applegate,  75  CaL 

17  Pae.  237. 

[g]  Tenancy  at  will  is  determined,  wfan* 
the  tenant  denies  his  landlord's  title,  so  as  tc 
render  unnecessary  a  notice  to  quit, — Simp- 
son V.  Applegate,  75  Cal.  342,  17  Pat  23:; 
McCarthy  t.  Brown,  113  CaL  IS,  46  Pae.  U 

[h]  Code  of  Civil  Procedure,  section  lid. 
providing  that  a  tenant  holding  over  tita 
the  expiration  of  his  term  withont  pennitaiu 
of  his  landlord  ia  guilty  of  unlawful  detaiW' 
"but  in  case  of  tenancy  at  will  it  must  it 
terminated  by  notice,"  does  not  require  no- 
tice to  be  given  a  tenant  by  sufferance. — L<* 
Chuck  V.  Quan  Wo  Chong,  01  Cal.  5M;  0 
Pac.  45, 
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[1]  One  In  possession  of  land  under  a  lease     §  fl 
for  a  definite  period,  and  who,  on  expiration 
thereof,  refuses  to  give  up  possession,  does 
not  become  a  tenant  at  will,  so  as  to  be  en- 
titled  to  the  30  days  notice  provided  by  Code  "^l 
of  Civil  Procedure,  seetion  1162,  before  ae- 
Hon  to  eject  him  can  be  bronght.— £alin  t.     *  ' 
Smith,  125  CaL  615,  58  Pac  204. 

un( 

[j]  Tenancy  at  will  can  only  be  terminated 
by  a  thirty  davs*  notice. — Carter!  t.  Eob- 
ertfl,  140  Cal.  167,  73  Pac.  818.  [t 

Ian 

For  Aothorities  From  Other  States:  ti*^' 

tai' 

See  32  Cent.  Dig.,  cols.  456-470,  §8  418-  Att 
426;  cola.  476-477,  §§  423,  433. 

Vn.   FBEMISES  AUB  ENJOTUEMT  ASD  h„ 
USB  THEBEOF. 

A.  Description,    Extent    and    Condition,  Sfi  'f*' 

66-68.  '•'^ 

tan 

B.  Posseasion,  Enjoyment  and  Use,  §g  69-76.  wh 
G.  Bneambraneea,  Taxes   and    ABsessmenta,     ^*  ' 

s 

D.  Bepairs,  Insurance  and  Improvements,  §§  vid 

78-84.  onl 

E.  Injuries   from   Dangerous   or  Defective  J*** 

Condition,  §8  85  89. 

'  »»  ren 

F.  Eviction,  §§  90-92.  poE 

not 

A-   DESCRIPTION,  EXTENT  AND  CON- 
DXTION. 

rec 

5  66.  In  OeneraL  lesi 
*  Pa< 

[a]  If  the  lessee  agrees  with  the  lessor  that 

he  will  personally  occupy  the  land  leased,  the  Poi 
entry  of  the  lessee  upon  the  premises,  and 
their  occupancy  by  him  by  his  agent,  is  a 
compliance   with   the  agreement.— Clark  v. 
Clark,  49  Cal.  586.  |  ^ 

[b]  It  is  no  defense  to  an  action  for  breach  [t 
of  a  contract  to  lease,  that  at  the  time  of  .  sti' 
making  the  contract  the  land  was  in  the  tgi 
possession  of  a.  tenant  of  defendant,  and  20i 
that  plaintifF  knew  that  fact,  and  also  knew 
that  the  tenant  would  not  give  up  possession  Y0\ 
without  a  lawsuit. — Rice  v.  Whitmore,  74  Cal. 

619,  5  Am.  St.  Rep.  479,  16  Pac.  501. 

[c]  One  in  possession  under  a  valid  lease 
from  the  owner  is  not  estoppbd  from  defend- 

ing  his  possession  thereunder  because  he  ob-  ^- 
tained  possession  from  a  former  tenant  after 
the  term  of  the  latter  had  expired. — ^Flynn  v. 
Hite,  107  CaL  455,  40  Pac  749.  (jo 

[d]  A  lessee  of  (tremises,  who  by  the  terms 

of  the  lease  acquires  the  material  detached   

by  a  blast  made  prior  thereto,  only  acquires 
title  to  BO  much  of  the  material  as  had  not 
been  sold  before  the  lease. — Qray  v.  Eschen,  ». 
125  Cal.  1,  57  Pac.  664. 

JTOE  AUTHOEITIBS  FBOM  OTHEB  STATES:  ^ 

See  32  Cent  Dig.,  cols.  478-497,  8S  434- 
443^ 
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g  69.  BicM  Of  Entry  and  FosseflBlon  of  Tan^ 
ant. 

[a]  Teoant  may  maintain  ejectment  against 
landlord  for  refusal  to  deliver  air  of  preaiisea 
leased, — Camarillo  t.  Feaion,  49  Cal.  206. 

[b]  Tenant  is  not   entitled  to  possession 

during  interval  between  termination  of  one 
lease  and  commeocement  of  another. — Tay- 
lor V.  Terry,  71  Cal.  47,  48,  11  Pac.  813. 

[c]  In  an  action  for  breach  of  contract  to 
lease  land,  where  defendant  alleged  mutual 
abandonment  of  the  contract,  and  the  jury 
had  been  instructed  that,  for  plaintiff  to  re- 
cover, they  must  find  that  defendant  bad  re* 
fused  or  neglected  to  perform  without  plain- 
tiff's consent,  in  the  absence  of  a  demand  for 
more  specific  instructions  as  to  abandonment, 
it  was  proper  to  charge  that  if  defendant 
agreed  to  lease  the  land  on  certain  terms, 
which  were  accepted  by  plaintiff,  and  defend- 
ant agreed  to  give  bim  possession  on  a  cer- 
tain day,  a  valid  contract  was  entered  into 
by  the  parties,  the  terms  of  which  both  were 
bound  to  perform,  and,  if  either  refused  or 
failed  to  comply  therewith,  he  would  be  liable 
for  the  breach. — Bice  v.  Whitmore,  74  Cal. 
610,  S  Am.  St.  Sep.  479,  16  Fae.  501. 

[d]  It  Is  duty  of  lessor  to  pnt  lessee  in  pos- 
session, and  antil  he  dors  so  he  can  recover 
no  rent.— Brandt  v.  Phillipi,  82  CaL  641,  23 
Pae.  122. 

[e]  Lease  binds  lessor  to  secure  to  lessee 
quiet  possession  of  premises,  during  term, 
against  all  persons. — McDowell  t.  Uyman, 
117  Cal.  70,  48  Pae.  984. 

[f]  Where  a  lease,  from  the  Mexican  gov- 
ernment, of  the  whole  of  an  island  on  which 
there  were  wild  goats,  authorized  the  leasee 
to  utilize  the  animals  to  the  extent  of  killing 
them  in  moderation,  a  reservation  in  favor 
of  the  government  of  a  certain  portion  of 
every  island  for  public  use  is  a  condition 
subsequent,  and  until  a  selection  of  such  por- 
tion is  made  the  lessee  is  entitled  to  the 
whole  island,  with  control  over  all  the  goats 
thereon. — Qarcia  v.  Ounn,  119  Cal.  315,  63 
Am.  St.  Bep.  131,  51  Pac  684. 

[g]  Unless  speeial  reservation  Is  made,  ten- 
ant succeeds  to  all  rights  of  landlord  so  far 
as  possession  and  enjoyment  of  premises  is 
concerned,  and  may  sue  landlord  or  stranger 
for  injury  thereto. — Waltber  v.  Sierra  Ey. 
Co.,  141  Cat  290,  291,  74  Pae.  840. 

FOB  AUTBoamas  raou  Othee  Statss: 

See  32  Cent.  Dig.,  cols.  498-500,  §§  446, 
447. 

§  70.  Ooraustt  for  Quiet  Enjoyment. 

[a]  If  a  lessor  ^ves  out  publicly  that  the 
lessee  has  no  right  to  the  demised  premises, 
and  brings  an  action  at  law  against  the 
lessee  and  his  tenants  to  recover  possession, 
in  eonseqnence  of  which  the  tenants  of  the 
lessee  quit  the  premises  and  he  is  unable  to 
rent  tlw  aaae,  this  cenatitatea  a  breach  of 


the  covenant  in  the  lease  for  quiet  enjoj- 
ment. — Levitzky  v.  Canning,  33  Cal.  299. 

[b]  The  entry  of  the  lessor  upon  the  roof 
of  demised  premises  and  converting  it  into  a 
wash-house  or  place  for  drying  clothes  is  i 
breach  of  a  covenant  contained  in  a  letit 
for  quiet  enjoyment. — Levitzky  v.  Canniat 
33  Cal.  299. 

[c]  Where  a  lease  containing  a  covenant 
for  quiet  enjoyment  was  for  a  term  of  three 
years,  with  the  privilege  of  two  more  if  tit 
lessor  did  not  difq>0Be  of  the  demised  prem- 
ises before  the  expiration  of  the  three  yean, 
and,  the  lessor  not  having  sold  the  pre'miMi 
at  the  end  of  the  three  years,  the  lessee 
elected  keep  them  for  two  years  mow, 
held,  that  tiie  covenant  took  effect  for  the 
fall  term  of  five  years. — ^Levitzky  v.  Canaiiu, 
33  Cal  299. 

[d]  An  express  covenant,  in  a  lease,  for 
quiet  enjoyment,  implies  a  covenant  that  the 
lessor  had  title  to  the  pro[)erty  leased,  ud 
power  and  right  to  demise  it;  and  therefore 
if,  at  the  time  of  a  lease  with  such  tovt- 
nants,  there  be,  as  to  part  of  the  propertj 
leased,  another  valid  and  outstanding  leate, 
the  lessor  had,  at  the  time  of  the  seeonJ 
lease,  no  power  to  so  demise  the  part  of  the 
property  already  demised  by  the  first  lease, 
and  bis  covenant  would  be  immediately 
broken. — ^MeAleater  t.  Landers,  70  CaL  Tit, 
11  Pae.  605. 

[e]  Covenant  of  quiet  enjoyment  in  lease  if 
not  broken  without  eviction. — McAJeater  r. 
Landers,  70  Cat  82,  11  Pac  505. 

[f]  Principal  covenant  on  part  of  lasdlot^ 
which,  if  not  expressed,  is  implied,  is  that 
tenant  shall  have  quiet  enjoyment  and  poi- 
session  during  term. — McDowell  t.  Hyiu>. 
117  Cal.  70,  48  Pac.  984. 

[g]  Lessor  covenants  that  tenant  shall  k* 

be  evicted  or  disturbed  by  lessor  or  penonf 
deriving  title  from  him  or  by  virtue  of  titfc 
paramount  to  his. — ^McDowell  v.  Hjrmaa,  U' 
Gal.  70,  48  Pac  984. 

FOB  AlTHGBITISa  VBOH  Othib  STATn: 
See  32  Cent  Dig.,  cola.  525-536,  (71- 


§  71.  Distnrbaace  of  Pouessloii  of 

by  Landlord. 

[a]  The  costs  and  counsel  fees  in  defend 
an  action  brought  by  a  lessor  against  i 
lessee,  which  action  constitutes  a  breach  oi  i 
covenant  for  quiet  enjoyment,  are'  propel^ 
allowed  as  damages  in  a  suit  by  the  iem 
against  the  lessor  for  the  breach  of  said  «>' 
enant.— Levitaky  v.  Canning,  83  CaL  29ft 

[b]  When  damages  have  been  sustained  ^ 
a  lessee  by  a  breach  of  the  lessor's  eoveaul 
if  an  action  for  rent  is  brought,  the  lew 
may  recoup  bis  damagea  from  the  rent,  «• 
at  his  election,  he  may  bring  a  eepante  »t 
tiou  for  the  recovery  of  the  damaeo-"!'^ 
Alester  v.  Landers,  70  CaL  79,  11  Fae. 
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[c]  If  lessor  eoTenant  that  certain  acts  to 
be  done  by  him  shall  be  without  damage  to 
leasee,  he  is  liable  whether  damage  reaolt 
from  negligence  or  not. — Boiusinet  r.  Be- 
boat,  76  CaL  456,  18  Pae.  423. 

[d]  Bi^ht  of  re-entry  for  one  purpose  wffl 
not  justify;  performance  of  aets  for  another 
purpose.— Dwyer  CsnoU,  86  CaL  804,  24 
Pac.  1015. 

it]  A  tenavt  of  the  third  tad  fourth  floors 
a  building,  whose  water  sapply  is  ent  off, 
famitnre  injured  by  dust  and  lime,  ingresi 
and  egress  interfered  with,  causing  damage, 
by  the  landlord's  repairing  the  second  floor, 
may  recover  from  the  landlord  for  breach  of 
covenant  of  quiet  enjoyment,  irrespective  of 
his  negligence. — McDowell  BymaOf  117 
Cal  67,  48  Pae.  084. 

FW  ACTHOBITZES  IBOH  OTHEB  STATKB: 

See  32  Cent.  Dig.,  eols.  460-469,  g§  514- 
625. 

§  72.   By  Third  Persona. 

[a]  A  leased  a  house  to  B,  which  was  after- 
ward torn  down  by  C.  Held,  that  B  could 
not  maintain  an  action  against  A  for  the 
trespssB. — Stevenson  v.  Liek,  1  CaL  128. 

fb]  When  lease  giTes  exelnslve  right  to 
fell  timber,  timber  ent  by  trespasser  be- 
comes property  of  lessee  as  soon  as  eat. — 
Gray     Johnson,  4  Cal.  184. 

[c]  Upon  a  covenant  in  a  lease  for  quiet  en- 
joyment the  lessor  is  responsible  only  for  his 
own  aets  and  those  of  others  elaiming  by 
title  paramount  to  the  lease  and  not  for  the 
aets  of  a  mere  trespasser,  although  the  effect 
of  these  acts  may  be  to  deprive  the  lessee  of 
the  benefit  of  the  lease.— Playter  t.  Cunning- 
ham, 21  CaL  229. 

[d]  A  landlord  is  not  liable  to  a  tenant  who 
he  may  surrender  it  to  the  landlord. — Schil- 
ling V.  Holmes,  23  Cal.  227. 

[e]  If  a  stranger  intrude,  the  tenant  should 
take  legal  means  to  regain  possession,  that 
he  may  surrender  it  to  the  landlord. — Schill- 
ing T.  Holmes,  23  Cal.  227. 

[f]  A  covenant  in  a  lease  that  the  lessee 
shall  enjoy  the  premises  without  any  trou- 
ble from  the  lessor,  his  heirs  or  assigns,  or 
any  other  person  or  persons  whomsoever, 
does  not  extend  to  tortious  acts  of  parties 
having  no  connection  with  the  lessor  and  set- 
ting up  no  claim  to  the  premises, — Branger 

Manciet,  SO  Cal.  624. 

[g]  Lessee  who  takes  without  notice,  actual 
or  constructive,  is  not  bound  by  the  decree 
of  condemnation. — Saliivan  t,  Beardsley,  55 
Cal.  608. 

[b]  If  lessee  is  disturbed  in  his  occupation 
by  party  having  title  paramount  to  that  of 
his  lessor,  so  that  he  cannot  legally  continue 
his  occupation  without  rendering  himself  lia- 
ble as  a  trespasser  to  the  other  party,  he 
snaj  yield  the  possession  and  ta»  a  new 


lease  under  it,  or  he  may  abandon  the  posses- 
sion; and,  in  either  case,  he  will  thereafter 
not  be  liable  to.  pay  rent  to  the  original 
lessor.— Palmtag  T.  Dontiiek,  SB  CaL  154,  43 
Am.  Bep.  245. 

[1]  Lessees  in  actual  possession   of  land  , 

from  which  they  are  ousted  by  an  intruder,  , 
without  title  or  color  of  right,  may  recover 
the  possession  in  an  action  commenced  during 
the  continuance  of  the  lease,  though  not  tried  . 
until  after  its  expiration. — Elirseh  v.  Brigard, 
63  CaL  319. 

[j]  Tenants  may  maintain  action  for  injury 
interfering  with  their  possession  and  enjoy- 
ment of  leased  premises. — Heilbron  t.  Canal 
Co.,  76  CaL  16,  17  Pae.  033. 

[k]  Plaintiffs  were  in  possession  as  lessees 
of  a  building  which  they  used  as  a  barber- 
shop, when  by  reason  of  defendants'  tres- 
pass the  building  was  rendered  unfit  for  such 
purpose  and  they  were  compelled  to  move, 
losing  thereby  a  hot-water  privilege  which 
they  had  purchased.  Held,  that  they  were 
entitled  to  damages  for  loss  of  the  water 
privilege,  the  value  of  permanent  improve- 
ments abandoned,  e3q>enBe  of  removal,  and 
loss  in  their  business,  under  Civil  Code,  sec- 
tion 3333,  which  gives  the  right  to  recover 
the  amount  that  trill  compensate  for  the  det- 
riment "proximately  caused"  by  the  tres- 
pass.— Hawthorne  v.  Siegel,  88  CaL  150,  22 
Am.  St.  Bep.  291,  25  Pac.  1114. 

[1]  In  an  action  against  a  purchaser  of 
leased  premises  for  excluding  plaintiff  there- 
from, a  contention  that  the  erection  of  a 
fence  did  not  prevent  plaintiff  from  exercis- 
ing his  rights  held  without  merit. — Arkley  v. 
Union  Sugar  Co.,  147  Cal.  195,  81  Pac.  509. 

Fu  AUTHOBims  noK  Othkb  States: 

See  38  Cent  Dig.,  eoli.  S17-S21,  %%  465, 
466. 


§  73.  Mode  and  PnipOBW  of  ttu  Use  of  the 
Premises. 

[a]  A  covenant  in  a  lease  that  premises 
should  be  used  in  good  faith  continuously, 
during  the  existence  of  the  lease,  for  the 
usual  and  ordinary  business  of  a  ferry  (a 
boat  having  theretofore  made  regular  daily 
trips  therefrom),  is  broken  by  failure  to  oper- 
ate the  ferry  during  a  period  of  twenty-nine 
days. — Heywood  T.  Berkeley  Land  etc.  Assn., 
11  Pac  246. 

[b]  A  defendant  operating  an  engine  on  an 
upper  floor  in  a  building  in  which  goods  are 
kept  in  a  room  on  the  first  floor  has  a  right  to 
use  such  a  combination  or  boiler  as  he  sees 
fit,  provided  he  exercises  reasonable  care  in 
its  selection,  maintenance  and  use. — ^Kahn  v. 
Triest-Bosenberg  Can  Co.,  139  CaL  340,  73 
Pac  164. 

Fob  Adthobities  vbou  Othbb  Stitss: 

Injunction  to  prevent  improper  use  of 
leased  premises:  S9  Am.  Dec.  70,  note. 
See,  also.  32  Cent  Dig,  cols.  537-544, 
|§  482-486. 
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§  74.  &iJiiri«B  to  Frsmini  in  OeneraL 

[a]  Those  aete  are  to  be  regarded,  in  a  legal 
sense,  as  the  aets  of  God  which  do  not  happen 
through  human  agency,  such  an  storms,  light' 
nings,  and  tempeat.  If  it  appears  that  an  in- 
jury to  the  demisSd  premiaes  has  been  snS' 
tained  in  any  way  through  the  intervention 
of  man  it  is  not  the  act  of  Ood. — Polack  t. 
Pioche,  35  CaL  416,  95  Am.  Dee.  115-n. 

[b]  Tboagh  a  tenant  cannot  recover  for 
damages  S'lstained  by  dilapidation,  where 
the  landlord  fails  to  repair  upon  notice,  yet, 
if  the  landlord  undertakes  to  make  the  re- 
pairs, whether  pnranant  to  a  contract,  or  to 
an  obligation  imposed  by  statute,  or  as  a  vol- 
unteer he  is  bound  to  use  ordinary  care  in 
the  conduct  of  the  work,  and  is  liable  for 
any  injury  caused  by  his  negligence  in  per- 
forming it. — Callahan  r.  Longbran,  108  CaL 
476,  36  Pae.  835. 

[c]  Owner  of  land  who  leases  it  with  under- 
standing that  the  leasee,  if  he  cannot  keep 
stock  of  strangers  off,  shall  charge  them  for 
the  oae  thereof,  cannot  maintain  trespass 
against  one  who,  on  hie  cattle  intruding 
thereon,  arranges  with  the  lessee  to  use  the 
land  for  his  stock  for  the  season  for  a  certain 
amount ;  and  it  is  immaterial  whether  the 
money  so  collected  belonged  to  the  tenant  or 
land  owner. — Stufflebeem  v.  Hickman,  53  Pae. 
438. 

[d]  The  unauthorized  severance  and  re- 
moval of  oil  by  a  tenant  constitutes  waate. — 
Isom  V.  Bex  Crude  Oil  Co.,  147  CaL  659,  82 
Pae.  817. 

FOft  AUTHOBITRS  nOH  OTHES  STATES; 

See  32  Cent.  Dig.,  cola.  569-575,  §§  508- 
515. 


§  7S.  Dtity  of  Tenant  to  Bmroider  on  Ter- 
mination of  Lease. 

[a]  One  of  the  most  important  duties  of 
tenant  is  to  peaceably  and  quietly  surrender 
the  premises  to  the  landlord  as  soon  as  the 
tenancy  has  expired. — Schilling  v.  Holmes, 
23  Cal.  227. 

[b]  One  accepting  a  lease  eannot  lawfully 
refuse  to  surrender  possession  at  the  end  of 
the  term,  on  the  ground  that  there  was  a 
prior  agreement  under  which  he  might  have 
held  had  he  not  taken  »  lease. — McCreary  v. 
Marston,  56  Cal.  403. 

[e]  A  covenant  in  a  leue  to  anrrender,  at 
the  expiration  of  the  term,  with  such  im- 
provements as  shall  have  been  erected,  binds 
the  assignees  of  the  lessee,  although  they  are 
not  mentioned  in  the  lease. — Cobum  v.  Good- 
all,  72  CaL  498,  1  Am.  St  Bep.  76,  14  Pae. 
190. 

Fob  AjrrmxmsB  tboh  Othxb  States: 

Eight  of  tenant  to  dispute  landlord's 
title  after  expiration  of  lease:  69  Am. 
Dec.  508,  note.  See,  also,  82  Gent.  Dig., 
cols.  511,  512,  §  458. 


5  76.   Actions  for  Failure  to  Dellm  Tomi- 
lion  upon  Termlnatlan  of  Leaaah 

[a]  A  landlord  is  not  eRto|iped  to  proeacd 
against  the  assignees  of  hia  lessee  for  & 

breach  of  covenant  to  deliver  posseBsion,  at 
the  ground  that  he  has  elected  to  treat  then 
as  trespasaers,  by  reason  of  the  fact  that  he 
has  succeaafuUy  maintained  ejectment  against 
them,  when  in  the  ejectment  suit  he  ex- 
pressly withdrew  all  claim  for  damages. — Co- 
bom  Goodall,  72  CaL  498,  1  Am.  St  Sep. 
75,  14  Pae.  190. 

[b]  Assignees  of  the  whole  of  the  demised 
premises,  though  in  unequal  proportions,  an 
jointly  and  severally  liable  for  the  entire 
damages  sustained  by  the  lessor  by  reasoa 
of  a  breach  by  them  of  a  covenant  in  the 
lease  to  surrender  possession  at  the  expira- 
tion of  the  term.— Coburn  v.  Goodall,  72  Cil 
498,  1  Am.  St.  Bep.  75,  14  Pae.  190. 

[c]  Questions  as  to  the  value  of  the  «m  per 
month  of  a  laundry  attached  to  a  leased 
building  or  to  a  hotel  like  it,  failing  to  sUtc 
the  correct  rule  of  damage  for  the  landlord's 
breach  of  eovenant  to  build  a  laundry  npon 
the  premises,  are  properly  rejected. — Gilla^i* 
V.  Hagans,  90  Cal.  90,  27  Pac.  34. 

I 

[d]  In  an  action  for  damages  by  a  leuet 
for  failure  of  the  lessor  to  put  the  lessee  ii 
possession  of  the  leased  premises,  owing  tt 
the  existence  of  a  prior  leaae,  a  jndgmnt 
in  favor  of  the  lessor  in  an  action  of  eject- 
ment brought  against  the  prior  lessee  sad 
the  plaintiff  in  the  damage  snit,  who  entered 
under  contract  with  the  prior  leasee  for  the 
purchase  of  hia  improvements,  and  who 
pleaded  his  rights  of  possession  in  the  eject- 
ment suit,  may  be  pleaded  and  pr6ved  as  i 
conclusive  adjudication  against  the  plaintiff 
in  the  damage  suit,  and  is  a  bar  to  reeoverr 
by  the  lessee  therein. — ^Flynn  t.  Hite,  107  CiL 
455,  40  Pac  740. 

C.   BNOUlfBRANCES,  TAXES   AKD  AS- 
SESSMENTS 

§  77.   U  QeneraL 

[a]  In  a  lease  expiring  in  October,  1^'i 
a  covenant  to  pay  all  taxes  aasessed  on  tit 
premises  during  the  term,  "incloding  tai"  [ 
for  the  fiscal  year  1873-74,"    compels  tbf 
lessee  to  pay  taxes  for  the  fiscal  year  ISTf  | 
75,  levied  and  becoming  a  lien  before  the  eid  i 
of  the  term,  the  atatement  in  r^emc*  »  ' 
taxes  for  the  fiscal  vear  1873-74  beinj;  mt- 
plusage.— Blythe  v.  Gately,  51  CaL  236. 

[b]  Covenants  to  pay  taxes  run  with  tk 
land,  and  an  action  therefor  is  proper-J 
bronght  against  the  assignee  of  the  lener.- 
Salisbnry  v.  Shirley,  66  Cal.  223,  6  Pac:  IH 

[e]  In  a  snit  by  a  lessor  against  m  soUetfH. 
where  the  lease  bound  the  lessee  to  pay  ta» 
for  taxes  paid  by  the  lessor,  it  is  error  to  r* 
der  judgment  in  favor  of  plaintiff  f«  u 
amount  in  the  same  proportion  to  the  tax  » 
the  whole  tract  that  the  sublet  portion  bean 
to  said  tract,  without  reference  to  the  prop» 


Digitized  by  Google 


LANDLORD  AND  TENA: 


tionate  valne  of  the  tracts. — Ellia  T.  Brad- 
hvry,  76  Cal.  234,  17  Pae.  3. 

[d]  A  complaint  hy  a  lessor  to  recover  taxes 
paid  by  him,  which  by  the  terms  of  the  lease 
were  to  be  paid  by  the  lessee,  need  not  spec- 
ify the  steps  necessary  to  a  valid  assess- 
ment.—EUia  T.  Bradbniy,  76  Cal.  234,  17  Pao. 


For  Authobities  fbom  Otheb  States: 

See  32  Cent.  Dig.,  cols.  676-593,  §§  510- 
536. 


D.     BEPAIBS.    INSURANCE    AND  IM- 
PROVEMENTS. 

OOTDNANTS  AND  A0BEEUENT8  AS  TO  RE- 
PAIBS  AND  nCFROTEMENTS  IN  OBH- 
ERAL,  I  78. 

RIOHT   AND   DUTY  TO   UAKE   REPAmB  IN 

GENERAL,  |  79. 
CONDITION    OF    PREMISES    AND  PERSONAL 

PROPERTY  THEREON  AT  TERMINATION 

OF  TENANCY.  S  80. 
UODE  OF  MAKING  REPAIRS  AND  RE-BNTBT 

FOR  THE  PURPOSE,  |  SI. 
REPAIRS  BY  LANDLORD  AND  DAICAQES  FOR 

DISTUBBINa  POSSESSION   OF  TENANT, 

i  82. 

IHFBOVEHENTS  BY  TENANT,  |  88. 
TENANT'S    RIGHT    TO    IHPR0VEUENT8  OB 

COMPENSATION    THEBEFOB    AND  ^B- 

UOVAL,  I  84. 


S  78.  Oorenants  and  Agnemnits  as  to 
pairs  and  Improvements  In  General. 

[a]  The  premises  in  dispute  were  leased  for 
six  years.  The  provisions  of  the  lease  were, 
that  the  lessees  should  build  a  wharf  on  the 
land,  but  stipulated  for  no  partienlar  time. 
Held,  that  the  lessor,  before  the  expiration  of 
the  term,  could  have  no  legitimate  cause  of 
complaint.— Chipnutn  t.  EmeriOf  5  CaL  49, 
63  Am.  Dee.  80. 

[b]  A  general  covenant  of  the  tenant  to 
repair  the  demised  premises  is  binding'  upon 
the  tenant  under  all  cirennutances,  even  if 
the  injury  proceeds  from  the  aet  of  God,  from 
the  elements,  or  from  the  act  of  a  stranger.— 
Polaek  T.  Pioche,  36  Cal.  416,  95  Am.  Dee. 
115-n. 

I'c]  Covenant  by  lessor  to  build  does  not  im- 
,  y  an  obligation  to  rebuild  house  destroyed 
by  fire. — Cowell  T.  Lumley,  39  Cal.  16L 

[d]  A  contract  for  the  lease  of  certain  land 
whereon  buildings  had  been  erected  by  the 
lessee,  provided  that,  at  the  expiration  of  the 
term,  the  lessee  might  remove  the  buildings, 
or  require  the  lessor  to  purchase  them  at  a 
T&laation  **to  be  ascertained  by  two  persons, 
one  to  be  ehosen  by  each  party,  and,  in  case 
the  persons  so  chosen  disagree,  those  two  shall 
choose  an  umpire,  whose  decision  shall 
be  ftnal  and  binding  on  the  parties  hereto, 
and  their  legal  representatives."  Held,  an 
agreement  for  mere  appraisement,  which, 
though  binding  upon  the  parties,  is  not  a  sub- 
mission to  arbitration,  nor  sobjeet  to  the  same 
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premiflM,  k>  ai  to  relieve  himself  from  liabili- 
ty on  the  lease,  without  notice  to  the  landlord 
to  repair,  where  the  lease  was  exeeuted  by 
both  parties  in  good  faith. — Qreen  t.  Bedding, 

02  Ca^.  648,  28  Pae.  S99. 

[g]  At  common  law  the  landlord  was  not 
in  the  absence  of  a  covenant  or  stipnlation 
binding  him  so  as  to  do,  liable  to  do  any  re- 

Kirs,  and  the  measure  of  his  liability  must 
regulated  by  the  standard  of  the  statute. 
Callahan  t.  Longhran,  102  CaL  476,  86  Pae. 
885. 

[h]  A  landlord  is  only  required  by  the  code 
to  make  and  keep  a  dwelling-house  ten- 
antable,  except  as  to  such  deterioration  or 
injury  as  is  caused  by  the  negligence  of  the 
tenant;  and  as  to  repairs  which  he  ought  to 
make,  his  obligation  »  limited  to  the  ex^ont 
of  the  privilege  conferred  upon  the  tesaa.;, 
either  to  apply  one  month's  rent  toward  re- 
pairs, or  to  vacate  the  premises  upon  the  fail- 
ure of  the  landlord,  after  notice,  to  make 
such  repairs. — Callahan  t.  Loughran,  102  CaL 
476,  36  Pac  836. 

[i]  At  eommon  law  the  tenant,  and  not  the 
landlord,  is  bound  to  make  repairs,  in  the 
absence  of  an  express  agreement  to  the  con- 
trary.—Brett  T.  Berger  (CaL  App.),  87  Pae. 

222. 

Foa  AuTHOEFnu  now  Othu  States: 

22  L.  B.  A.  fllS,  note.   See,  also,  88  Cent. 
Dig.,  eols.  595,  596,  |  536. 

I  80.  OoBditioii  of  Fmilaai  and  PeisMul 
Property  Tbanon  at  Tomilnatloii  of  Tn- 
•acy. 

[a]  Where  lessee,  during  term  made  certain 
alterations  and  before  expiration  of  term 
made  another  lease  agreeing  that  alterations 

made  in  property  should  be  restored,  he  was 
bound  to  restore  alterations  made  under  first 
lease.— Hooker  t.  Banner,  76  CaL  117,  118, 18 
Pae.  136. 

[b]  Where  a  landlord  builds  for  fais  tenant 
a  storeroom  which  does  tot  add  to  the  value 
of  the  premises,  and  which  is  to  be  paid  for 
by  rente  reserved  in  the  lease,  if  the  land- 
lord accepts  a  surrender  of  the  premises  he 
cannot  recover  for  bnilding  such  storeroom. — 
Welcome  v.  Hess,  90  CaL  507,  25  Am.  St.  Bep. 
145,  27  Pae.  36d. 

[el  During  the  life  of  a  lease  eovenantinff 
that  the  lessee  at  the  termination  thereof  shai! 
return  certain  furniture  in  as  good  condition 
as  when  the  lease  was  made,  action  for  in- 
jury thereto  cannot  be  maintained,  as  it  may 
be  repaired  so  as  to  be  in  good  condition  be- 
fore the  termination  of  the  lease. — ^Fratt 
Hunt,  108  CaL  288,  41  Pae.  12. 

[d]  Under  a  lease  ^ving  lessee  the  inorease 
of  a  flock  of  animala,  requiring  the  floek,  how- 
ever, to  be  grown  to  a  certain  number,  which 
lessee  was  to  turn  over  to  lessor  at  the  end  of 
the  term,  a  delivery  of  the  specified  number 
was  required,  and  not  merely  a  delivery  of 
•uch  Bunber  as  ha  was  able  to  raiae  by  the 


exercise  of  reasonable  care  and  prudent  hus- 
bandry.—More 's  Estate,  In  re,  121  CaL  609, 
54  Pae.  97. 


I  81.  Mode  of  Making  Btpalrs  and  Ba^oter 

for  the  Purpose. 

[a]  la  absence  of  agreement  to  eontraiy, 
landlord  may  re-enter  to  repair  dilapidations 
not  occasioned  by  ordinary  negligence  of  ten> 
ant  rendering  premises  untenantable.— DwTcr 
T.  Carroll,  86  Cal.  304,  84  Pae.  1015. 

[b]  Be-entry  cannot  be  made  for  purpose  of 
making  extensive  alterations  without  coaseat 
of  tenant,  unless  right  is  expressly  reserved 
in  lease. — Dwyer  t.  Carroll,  86  CaL  304,  24 

Pac.  1015. 

[e]  Landlord  cannot  make  repairs  aad  al- 
terations, even  in  most  careful  manner,  If  the 
result  destroys  quiet  enjoyment  of  tenant- 
McDowell  V.  Hyman,  117  CaL  78,  48  Pae.  9H 

{  82.  Bepalra  by  Landlord  and  Damages  fx 
Disturbing  Possession  of  Tenant. 

[a]  The  authority  given  by  Civil  Code,  Be^ 
tion  1941,  to  the  lessor  of  a  building  to  ea- 
ter and  make  repairs  necessary  to  make  it 
tensntable,  does  not  give  the  lessor  the  right 
to  re-enter  for  the  purpose  of  making  exten- 
sive alterations. — Dwyer  v.  Carroll,  86  CaL 
89»,  24  Pae.  1015. 

[b]  In  an  action  by  a  tenant  for  the  nnan- 
thorized  interruption  of  hia  quiet  and  peace- 
able possession  by  his  landlord,  it  appeared 
that  the  tenant  had  informed  the  landlord 
that  the  floor  on  the  first  story  of  the  build- 
ing, which  was  a  hotel,  had  settled  and  needed 
repair;  that  it  was  agreed  that  the  work  of 
repairing  should  commence  in  a  few  days;  snd 
that  thereafter,  'and  a  few  days  before  the 
commencement  of  the  work,  plaintiff  paid  hii 
rent  for  a  month  in  advance.  PlaintifT's  tes- 
timony was  that  defendant  said  he  was  onlr 
going  to  put  in  a  new  floor  on  the  first  storr; 
that  itk  would  not  take  more  than  ten  or  twelve 
days;  that  it  would  not  require  the  building 
to  be  vacated;  that  with  this  understanding 
he  made  no  objection;  but  that,  instead  of 
merely  putting  in  a  new  floor,  the  house  vai 
raised  fourteen  feet,  a  cellar  dug,  and  a  new 
story  placed  between  the  old  building  and 
the  cellar,  the  changes  occupying  over  two 
months;  that  on  account  of  the  raising  of 
the  building,  plaintiff  and  his  family  and 
boarders  had  to  leave,  and  he  was  unable  to 
get  his  furniture  from  the  building  for  over 
three  months.  Defendant  testified  that  plain- 
tiff was  fully  advised  of  the  unsafe  condi- 
tion of  the  building,  and  that  a  new  flooi 
and  foundation  would  have  to  be  put  in,  re- 
quiring from  thirty  to  sixty  days;  that  plain- 
tiff eonsentcd  to  this,  and,  on  flnding  that 
the  building  could  not  be  safety  oecapied 
during  the  repairs,  voluntarily  vacated  it 
and  gave  up  possession.  Held,  that  the  jury, 
by  finding  a  sum  certain  for  plaintiff,  in  ef- 
fect found  that  plaintiff  did  not  eonaent  to 
the  re-entry.— Dwyer  t.  Carroll,  86  CaL  2Mi 
24  Pac  1015. 
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[el  Ib  an  action  by  a  tenant  for  the  on-  p: 

anthorized   interruption   of   bis   quiet   and  1( 

peaceable  possesBion  by  hia  landlord,  where  c] 

Slaintifl  had  pleaded  epeeially  the  Ion  of  hia  T 
QflinesB,  it  18  properly  conaidered  in  «sti- 

mating  hia  damages. — Dwyar  t.  Carroll.  86  ] 

CaL  m,  84  Pae.  1015.  fi 

S  83.  nnprornimits  by  Toiaat, 

{a]  A  covenant  was  that  if,  at  the  expira-  | 

tion  of  a  lease,  the  lessee  did  not  purchase  n; 
the  premises,  the  improvements  should  go  to 

the  lessor.   The  lessee  did  agree  to  purchase,  n, 

and  took  a  bond  for  title,  bnt  never  paid.  g; 

Held,  that  he  had  never  purchased  within  ^^ 

tUe  meaning  of  the  agreement. — ^Merritt  t.  rt 

Jadd,  14  CaL  59.  cf 

[b]  Pending  the  unexpired  term  of  a  lease,  V 
the  tenant  took  a  second '  lease.    The  first 
lease  gave  to  the  lessee  the  power  to  remove 
buildings.    The  second  lease  provided  for  a  ^ 
anrrender  of  th«  premises  at  the  expiration 
of  th«  term,  "reasonable  use,  etc.,  excepted." 
Held,  that  the  atipulationa  of  the  two  were  ft 
inconsistent,  and  those  oi  the  second  lease 
must  prevaiL— Jnngerman  t.  Bovee,  19  CaL 
354.  J 

[e]  An  injunction  will  not  be  granted  to  ^ 

restrain  a  tenant  from  removing  from  the  d 

demised  premises  ■  building  erected  by  him,  ^ 
Unless  the  seenrity  for  the  rent  would  be 

left  inadequate. — Perrine  v.  Marsden,  34  CaL  t1 

14.  tl 

[d]  An  injunction  will  not  be  granted,  at  ^ 
the  suit  of  the  landlord  against  the  tenant  j 
or  his  assigns,  to  restrain  the  commission  of 
waste  by  the  removal  from  the  demised  prem- 
ises  of  a  building  erectd  by  the  tenant,  if  it 
appears  that  the  landlord  is  not  entitled  to  ^ 
the  reversion. — ^Perrine  t.  Marsden,  34  CaL 
14.  \l 

S 

§  84.   Tenant's  Bight  to  Improvements  or  cl 

Compensation  Therefor  and  Semoval.  \, 

p 

[a]  Plaintiff  leased  a  tract  of  land,  claimed 
by  him  under  a  Mexican  grant,  to  defendant, 
on  condition  that  he  was  not  to  pay  any  rent 
for  two  years.    If  the  title  was  confirmed 
within  that  time,  defendant  was  to  give  up  q 
his  improvements;   but,  if  not  confirmed  in 
two  years,  defendant  was  to  remain  on  till 
confirmation,  with  the  privilege  of  buying  p 
in  ease  of  sale;  and,  if  not  confirmed  at  all,  t] 
defendant  was  to  hold  it  as  public  land.   At  c, 
the  end  of  two  years  defendant  took  up  the 
tract  as  publie  land,  and  plaintiff  sned  for  ji 
possession  and  damages.    Held,  that  any  im-  p 
provements  erected  by  defendant  after  the  ti 
termination  of  the  tenancy  by  him  were  at  ^\ 
his  own  risk,  and  he  was  not  entitled  to  their  ^ 
value  as  an  offset. — Ounn  v.  Pollock,  6  CaL  tl 
840.  tl 

[b]  Where  a  landlord  agreed  to  allow  his 

tenant  a  reasonable  time,  after  the  expiration 
of  his  lease,  to  remove  his  buildings,  and  the 
tenant  surrendered  or  forfeited  his  lease  be- 
fore the  expiration  thereof,  the  intention  of 
ths  parties  mutt  ba  eoufined  to  its  legal  ez- 
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■^eement  that  landlord  pay  for  same  at  end 
of  term. — Gardner  t.  SamaelB,  116  CaL  89, 
47  Pae.  BSe. 


B.    rNJUBIES   PROM   DAJTGEROTTS  OB 

DEFECTIVE  CONDITION. 

NATI7RE  AND  KXTENT  07  LAlfDLOBD'S  DUTT 

TO  TENANT,  |  S5. 
DUTIES    OF    LANDLORD    AND    TENANT  TO 

THIRD  PERSONS.  |  88. 
INJURIES  TO  TENANTS  OR  OCCOPANTS,  |  ST. 
INJURIES  TO  THIRD  PERSONS,    |  88. 
INJURIES    TO    PROPERTY    OP    TENANT  <^ 

FRBUISES  AND  NUISANCES.  I  89. 

§  86.  Natnre  ud  Extent  of  L«acUord*8  Dn^ 
to  Tonant. 

[a]  Landlord  not  liable  to  tenant  for  re- 
pairs is  liable  to  the  public  for  negligence  to 
do  what  is  required  by  municipal  ordinance. 
JeBsen  t.  Sweigcrt,  66  Cal.  183,  4  Pac.  1188. 

[b]  Under  Civil  Code,  section  1941,  which 
provides  that  the  lessor  of  a  building  con- 
structed for  the  occupation  of  human  beings 
must  put  it  in  a  condition  fit  for  such  occupa- 
tion, such  lessor  is  not  liable  to  a  tenant  for 
injuries  resulting  from  the  defective  con- 
dition of  the  building,  it  not  having  been 
alleged  or  found  that  the  building  was  in- 
tended for  the  occupation  of  human  beings, 
and  the  only  statutory  consequence  of  a 
breach  of  the  lessor's  obligation,  under  sec- 
tion 1942,  being  that  the  tenant  may  either 
vacate  the  premises,  or,  after  notice  to  the 
landlord,  expend  one  month's  rent  toward  the 
repairs. — Sieber  t.  Blane,  76  Cal.  173,  18  Pac 
260. 

[e)  Civil  Code,  section  1941,  requiring  the 
lessor  to  put  buildings  intended  for  human 
occupation  in  a  condition  fit  for  occupancy, 
does  not  create  such  an  implied  warranty 
that  a  tenement  is  fit  for  human  occupation 
as  to  render  the  lessor  liable  to  the  tenant 
for  injury  to  his  health  resulting  from  a  de- 
fective sewer,  where  the  lessor  bad  no  notice 
of  the  defect. — Angevine  v.  Knox-Goodrich, 
31  Pac  529,  18  L.  B.  A.  264. 

Foe  adthobities  trou  Otbee  S'Fatbs: 

23  L.  B.  A.  155,  note.   See,  also,  32  Cent 
Dig.,  eols.  686-688,  fi  629. 

S  86.  Duties  of  Landtoxd  and  TflBaat  to 
Third  Persona. 

[a]  D.  and  M.  were  owners  in  fee  of  a  brick 
house  and  the  lot  on  which  it  stood.  B.  was 
in  occupation  as  tenant,  on  a  letting  from 
month  to  month,  rent  payable  in  advance. 
There  were  no  covenants  on  the  part  of  the 
owners  to  keep  the  premises  in  repair  or  in 
a  habitable  condition.  B.  was  killed  by  the 
falling  of  the  house,  caused  by  the  excava- 
tion of  the  adjoining  lot  by  the  owners 
thereof.  D.  and  M.  had  notice  of  such  ex- 
cavation and  the  danger  of  the  wall  of  their 
house,  but  took  no  means  to  prevent  it. 
Held,  on  this  statement  of  fact^  an  aetioa 


brought  under  th6  statute  of  1862  by  th> 
administratrix,  for  the  benefit  of  the  next  <rf 
kin,  could  not  be  maintained. — ^Brewster  v. 
De  Fremery,  33  CaL  341. 

[b}  Landlord  is  not  liable  to  strangers  or 

employees  of  tenant  for  injuries  reeuiting 
from  failure  to  make  necessarr  repairs.— 
Willson  V.  TreadweU,  81  Cal.  59,  22  Pac  301 

[c]  Under  Civil  Code,  section  1941,  reqai^ 
ing  the  lessor  of  a  building  intended  for  hn- 
man  occupation  to  keep  such  building  in  coa- 
dition  fit  for  occupancy,  notice  of  a  defect 
rendering  the  building  unfit  for  occnpaoc;  is 
necessary  in  order  to  fix  the  landlord's  lia- 
bility for  injuries  resulting  therefrom — An- 
gevine V.  Knox-Ooodrich,  31  Pac.  529,  18  L. 
B.  A.  264. 

[d]  Evidence  that  a  boy,  while  at  work  for 
the  lessee  of  premises  on  the  first  floor 
thereof,  got  thistles  in  his  fingers  from  a 
strawcutter,  and  went  to  the  most  available 
light,  which  was  in  the  basement,  to  get  them 
out,  justifies  a  finding  that  he  was  in  the 
basement  for  a  necessary  purpose  in  the  per- 
formance of  his  duty,  so  as  to  impose  apoa 
the  lessor  the  duty  of  protecting  him  whilfl 
there  from  injuries  arising  from  unsafe  ma- 
chinery placed  in  th»  basement  by  the  leraor. 
Davis  V.  Pacific  Power  Co.,  107  CaL  563,  IS 
Am.  St  Bep.  150,  40  Pac  950. 

[e]  In  the  absence  of  a  covenant,  a  landlord 
is  not  liable  for  injury  to  the  tenant  from  a 
faulty  construction  or  defective  condition  of 
the  building  existing  at  the  time  of  the  lease, 
but  unknown  to  the  landlord. — Oately  t. 
Campbell,  124  CaL  520,  S7  Pac  567. 

POB  AuTHoamis  from  Otbee  States: 

29  L.  B.  A.  358,  note   See,  also,  32  Geat, 
Dig.,  cola.  734,  735,  |  668. 

I  87.  InJoTiM  to  Tenants  or  Occupants. 

[a]  In  an  action  by  a  tenant  against  his 
landlord  for  injuries  resulting  from  the  de- 
fective condition  of  the  leased  buildiog. 
which  the  landlord  had  covenanted  to  repair, 
a  finding  for  plaintiff  is  not  warranted  by  the 
evidence,  where  it  appears  that  no  notice  to 
repair  was  given  by  the  tenant. — Sieber  t. 
Blanc,  76  Cal.  173,  18  Pac  260. 

[b]  In  an  action  for  personal  injaries,  the 
complaint  alleged  that,  while  plaintiff  was  ii 
possession  of  defendant  *s  house  as  tenant,  be 
raised  it,  and  failed  to  provide  safe  or  suita- 
ble means  of  exit  therefrom,  and  that, 
reason  of  his  negligence  in  failing  to  provide 
safe  and  proper  means  of  exit,  plaintiff,  'a 
attempting  to  descend  to  the  ground  froa 
the  house,  fell,  and  was  injured.  Held,  that 
the  complaint  did  not  state  a  cause  of  actios, 
since  it  did  not  show  whether  the  cause  at 
the  accident  was  a  latent  or  patent  defect- 
Smith  V.  Buttner,  SO  CaL  95,  27  Pac  29. 

[e]  A  tenant  of  an  upper  story  of  a  boU* 
ing  and  woodshed  is  not  entitled  to  recover 
damages  of  the  lessor  for  injuries  caused  hr 
the  falling  of  tbo  woodshed^  on  tk«  ffvui 
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that  defendant,  after  the  lease  was  made 
f  alselj  represented  to  plaintiff  that  nieh  wood- 
■hed  was  safe,  where  plaintiff  bad  been  occu- 
pying the  premisee  for  eighteen  months  pre- 
vious to  the  injury,  during  which  time  he 
frequently  expressed  doubts  as  to  its  safety, 
and  had  as  much  opportunity  as  defendant  to 
discover  the  defect. — ^Daley  t.  Quiek,  99  CaL 
179,  33  Pac.  859. 

[d]  Plaintiff  alleged  that,  a  stairway  of 
premises  rented  by  him  from  defendant  being 
in  need  of  repair,  defendant  agreed  to  re- 
pair it,  and  employed  a  carpenter,  who  per- 
formed work  on  it  and  r  paired  it;  that  the 
same  day,  after  defendai  t  and  his  employee 
had,  as  plaintiff's  wife  believed,  ceased  re- 

fiairs,  and  made  the  stairway  fit  for  use,  she, 
n  the  use  of  ordinary  pmdence,  tried  to  ue 
it,  and  by  reason  that,  unknown  to  her,  a  step 
was  negligently  placed  without  being  nailed, 
she  was  thrown  down  and  injured.  Held  bad, 
as  failing  to  aver  that  the  repairs  were  com- 
pleted, or  that  defendant  induced  her  to  be- 
lieve they  were. — Callahan  v.  Loughran,  102 
CaL  476,  80  Pae.  835. 

[e]  Under  CivU  Code,  section  1941,  declar- 
ing that  the  lessor  of  a  building  intended 
for  occupation  of  hnman  beings  must  put  it 
in  a  condition  fit  for  occupation,  and  section 
1942,  declaring  that,  if  the  landlord  does  not 
do  so,  the  tenant  may  vacate  or  expend  a 
month's  rent  for  repairs,  the  landlord  is  not 
liable  for  injury  to  the  tenant  from  such  lack 
of  condition. — Oately  v.  Campbell,  124  Cal. 
620,  S7  Pac  597. 

[f  ]  Occupants  of  leased  premises  held  to  as- 
sume the  risk  of  injury  from  wires  extending 
from  electric  light  pole  to  anchor  within  the 
premises. — Hatch  v.  McCloud  Biver  Lumber 

Co.  (Cal.  Sup.),  88  Pac.  355. 

[g]  Wife  of  tenant  held  guilty  of  contribu- 
tory negligence  in  running  against  wire  ex- 
tending into  leased  premises. — Hatch  v.  Me- 
Clond  Biver  Lumber  Co.  (CaL  8up.),  88  Pae. 
3S5. 

FOB  AUTHOBimS  FBOK  OTHEB  STATU: 

84  L.  B.  A.  824,  note.    Bee,  also,  32  Cent. 
Dig.,  cols.  686-713,  §§  629-646. 

§  88.  Injuries  to  Third  Persona. 

[a]  The  owner  of  a  building  is  liable  for 
injury  caused  by  a  fall  through  an  opening  in 
a  sidewalk,  by  reason  of  his  neglect  to  keep 
the  covering  thereto  in  repair,  though  the 
building  was  leased  to  another  at  the  time  of 
the  injury.— Burke  v.  Schwerdt,  6  Pac.  381. 

[b]  A  eity  ordinance  prohibited  awnings 
unless  "securely  placed  and  supported." 
Held,  that  one  injured  by  the  fall  of  an  awn- 
ing insecurely  supported  could  maintain  an 
action  against  the  owner  of  the  building,  al- 
though it  waa  occupied  by  a  tenant. — Jessen 
V.  Sweigert,  66  CaL  182,  4  Pae.  1188. 

[e]  Landlord  ii  not  liable  for  injury  result- 
ing from  negligenee  ef  tenant  onanthorized 


by  him.— Kalis  t.  Shattnek,  69  CaL  600,  11 
Pae.  846. 

[d]  Defendant  was  liable  for  injuries  to 
plaintiff  caused  by  the  falling  of  an  awning 
negligently  attached  (o  an  insufficient  wall  by 
defendant's  lessees,  defendant  consenting  to 
the  erection  of  the  awning  and  fuAiishing 
part  of  the  material  therefor. — Biley  v.  Simp- 
son, 88  CaL  817,  23  Pae.  293,  7  L.  B.  A.  622; 
Catts  V.  Simpson,  28  Pae.  294. 

[e]  An  employee  of  a  lessee  of  part  of  a 
building,  having  gone  to  a  part  of  the  leased 
premises  in  the  performance  of  his  duty,  was, 
while  there,  injured  by  a  revolving  shaft 
placed  there  by  the  lessor  for  the  purpose  of 
transmitting  power  to  other  parts  of  the 
building.  The  employee  testified  that  he 
stood  at  a  safe  distance  from  the  shaft,  and 
that,  the  first  thing  he  knew,  he  was  caught 
by  it.  It  appeared  that  the  surface  of  the 
shaft  was  rough  and  jagged,  so  as  to  be  more 
likely  to  seize  hold  of  clothing,  and  that  this 
was  not  apparent  when  the  shaft  was  revolv- 
ing, and  wan  unknown  to  the  person  injured. 
Held,  that  the  question  of  contributory  negli- 

fence  was  for  the  jury. — Davis  v.  Pacific 
ower  Co.,  107  CaL  563,  48  Am.  St.  Bep.  156, 
40  Pac.  950. 

[f]  Where  a  landlord  retains  control  of  a 
portion  of  his  premises,  he  is  bound,  if  be 
puts  dangerous  machinery  thereon,  to  fence 
it,  or  otherwise  protect  those  in  its  vicinity 
from  injury  thereby. — Davis  v.  Pacific  Power 
Co.,  107  Cal.  563,  48  Am.  St.  Bep.  156,  40  Pae. 
950. 

[g]  The  owners  of  leased  property,  upon 
which  there  was  a  properly  eonstmeted  side- 
walk, from  which  iron  doors,  eonstrueted  in  a 
proper  and  safe  manner,  opened  into  a  base- 
ment for  the  use  of  tenants,  which  doors, 
when  closed,  in  no  way  obstructed  the  side- 
walk, and  could  injure  no  one,  are  not  liable 
for  the  act  or  negligence  of  the  tenant  in 
leaving  the  iron  doors  open,  to  the  injury  of 
the  plaintiff.— Rider  v.  Clark,  132  Cal.  382,  64 
Pac  564. 

[h]  A  landlord  parts  with  all  right  ef  pos- 
session and  control  over  the  leased  prem- 
ises when  the  tenant  enters  into  possession 
under  the  lease,  and  is  not  liable  to  third 
persons,  except  for  such  defects  in  the  prem- 
ises, or  defective  construction,  as  existed 
when  the  premises  were  let  to  the  tenant.— 
Bider  t.  Clark,  132  CaL  382,  64  Pac.  564. 

FOB  AUTHOEITIES  fKOM  OTHKB  STATBS; 

Liability  of  landlord  for  injuries  to  third 
persons:  92  Am.  St.  Bep.  499,  note; 
26  L.  B.  A.  197,  note.  See,  also,  32 
Cent.  Dig.,  eels.  784-757,  §$  668-684. 

§  89.  Injuries  to  Property  of  Tenant  on 

Premises  and  Nnlsancec 

[a]  A  lessor  is  not  liable  in  tort  because, 
through  defective  construction  of  cellar  walls, 
the  cellar  was  flooded,  in  an  vnnsnallj'  heavy 
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itorm,  and  goods  of  tenant  atorecl  therein 
wer«  damaged. — Loupe      Wood,  51  Cal.  586. 

[b]  Exceptions  t«  role  that  landlord  is  not 
liable  for  nnisaneea  in  connection  with  leased 
premises,  stated. — ^Kalis  Shattnck,  99  CaL 
597,  5%  Am.  Be^  568,  11  Pae.  346. 

[e]  A  landlord  ii  liable  to  a  tenant  for  In- 
jnrj  to  bis  goods  eaased  1^  the  overflow  of  a 
wash  basin,  the  cock  of  which  was  negli- 
gently left  open  by  the  janitor  emploved  by 
the  landlord.— Pike  t.  BritUn,  71  CaL  159, 
60  Am.  Bep.  527,  11  Pac  890. 

fd]  Where  a  complaint  alleged  that  defend- 
ant leased  land  to  plaintiff  to  be  used  for 
cultivating  flowers  and  plants,  reserving  the 
product  of .  certain  orange  trees,  with  the 
right  to  care  for  and  clean  said  trees;  that 
the  lease  provided  that  the  care  of  the  trees 
must  not  cause  damage  to  the  tenant's 
plants;  that  defendant  carelessly  and  negli- 
gently used  a  stream  of  water  on  the  trees, 
thereby  washing  certain  destructive  insects 
on  the  plants,  injuring  and  destroying  them 
for  sale;  held,  that  plaintiff  was  entitled  to 
recover  for  any  injury  to  the  plants  caused 
by  defendant  in  the  care  of  the  trees,  either 
with  or  without  negligence  on  his  part,  the 
allegation  as  to  negligence  being  surplusage. 
Boussinet  v.  Bebout,  76  Cal.  454,  18  Pae.  423. 

[e]  Landlord  is  not  liable  for  nuisance  un- 
less it  existed  at  time  of  lease  or  structure 
was  such  as  would  likely  become  nuisance  in 
ordinary  use  of  it,  or  he  authorized  an  act 
whi<*h  caused  it, — Biley  t.  Simpson,  83  CaL 
21S,  23  Pac  293. 

[f]  Under  a  lease  stipulating  that  if  the 

S remises  become  untenantable  by  reason  of 
re,  no  rent  shall  be  charged  until  they  are 
made  tenantable  by  the  lessor,  the  lessees 
who  remain  in  possession  after  a  fire,  and 
continue  to  pay  rent,  without  protest,  elect  to 
treat  the  premises  aa  tenantable,  and  cannot 
recover  for  damages  to  their  property  occa- 
sioned by  rain  coming  through  the  roof, 
which  was  injured  by  the  fire,  and  which  had 
not  been  wholly  repaired  when  the  rain  oc- 
curred.—Ta  turn  T,  Thompson,  86  CaL  803,  24 
Pac.  1009. 

[g]  Where  a  landlord  refused  to  comply 
with  his  agreement  to  furnish  materials  and 
one  man 's  labor  for  repairs  to  fences,  etc,  the 
tenant  was  bound  to  make  the  repairs  and 
sue  for  the  outlay  in  money,  and  conld  not  re- 
cover damages  to  crops  by  his  own  stock,  r*- 
sulting  from  the  lack  of  repairs. — Brett  t. 
Berger  (Cal.  App.),  87  Pac  222. 

Fob  Authokitibs  tbou  Other  States: 

See  32  Cent  Dig.,  cols.  714-733,  §§  647-667. 

P.  EVICTION. 

§  90.  Katnre  of  Eviction. 

[a]  A  leased  to  B  a  store  and  certain 
stands  for  the  sale  of  goods  erected  on  the 
sidewalk  of  a  public  street.   Shortly  after 


the  lease,  these  stands  were  removed  by  the 
city  authorities.  Held,  that  such  removal 
was  not  an  eviction,  B  being  fully  cba^g^ 
able  with  notice  of  theiT  character,  and  tak- 
ing them  subject  to  be  removed  at  any  mo- 
ment by  the  citTi^McLarrea  t.  Spalding,  t 
CaL  510. 

[b]  If  the  tenant  is  evicted  by  a  stranger 
under  title  paramount,  and  then  enters  as  t 
tenant  of  the  evietor,  the  last  entry  does  not 
have  the  effect  of  re-establishing  the  tenancy 
that  bad  been  destroyed  by  the  evietioar- 
Wheeloek  t.  Warschaner,  34  Cal.  265. 

Je]  At  the  time  of  the  execation  of  a  lease 
premises  and  appurtenances  from  A  to 
an  action  was  pending  against  A  for  the  era- 
demnation  of  a  water  right  in  a  stream  rai- 
ning through  the  premiaea.  On  the  day  fol- 
lowing the  execution  of  the  lease,  A  con- 
sented to  the  entry  of  a  decree  in  favor  of 
the  plaintiff  in  the  action.  In  a  suit  by  B 
against  A  for  damages  for  partial  eviction, 
held,  that  the  facts  did  not  constitute  an 
eviction.— SnlUvan  v.  Beardaley,  55  CaL  608. 

[d]  Aetnal  dispossession  is  not  necessary  to 
evict  tenant. — McAlester  t.  Landera,  70  CiL 
82,  11  Pac  505. 

[e]  Beeovery  in  trespass  by  prior  againrt 
subsequent  lessee  constitutes  eviction  and 
will  sustain  latter 's  action  for  breach  of 
covenant  of  quiet  enjoyment. — McAlester  v. 
Landers,  70  CaL  S3,  U  Pac  505. 

[f]  Tbengb  it  is  not  necessary  that  th«n 
shaU  be  an  actual  ouster  to  constitnts  u 

eviction  of  a  lessee  by  the  lessor,  and  any 
act  of  the-  lessor  which  resnlta  in  depriving 
the  lessee  of  the  beneficial  enjojrment  of  the 
premises  constitutes  an  eviction,  yet  tha 
mere  commencement  of  an  action  of  eject- 
ment against  the  lessee  which  ia  not  legBlly 
maintainable,  and  ia  dismissed,  does  not  con- 
stitute an  eviction,  if  the  lessee,  and  tkosi 
holding  under  him  remain  in  the  beneficial 
enjoyment  of  the  premises. — Agar  v.  Wim- 
low,  123  CaL  587,  69  Am.  St  Bep.  84,  H 
Pae.  422. 

Fob  AuTHOBims .  FBOic  Otheb  Statu: 

55  L.  B.  A.  258,  note.   See,  also,  32  Cent 
Dig.,  cola.  761,  762,  §  691. 

S  91.  Action  by  Iduidlord  to  Becorer  T» 

session. 

[a]  In  an  action  by  the  lessee  against  the 
lessor  for  breach  of  a  covenant  in  a  lease  foi 
quiet  enjoyment,  by  bringing  suits  agaiut 
the  lessee  to  recover  possession  of  the  de- 
mised premises,  if  the  tenant  'a  possession  wu 
lawful,  the  lessor  cannot  introduce  testimoay 
to  show  that  he  believed  he  had  n  right  to 
the  possession,  and  brought  the  suits  in  nod 
faith  and  not  maliciously. — ^Levitzkj  t.  Csb- 
ning,  33  CaL  299,  70  Am.  Dec  590. 

FOB  Atn-HOBinxs  ibou  Othxb  States: 
See  32  Cent.  Dig.,  cols.  774,  775,  |  701 
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$  92.  AeUon  for  Damagei  "by  Taunt. 

[a}  Compensation  for  Ion  of  leasehold 
which  tenant  is  eompeUed  to  abandon  by 
trespass  is  value  of  leaae  for  nnexpired  tenn, 
and  valne  of  any  advantage  eonatitating  part 
of  or  growing  out  of  it. — Hawthorne  t.  8ie* 
gel,  88  Cal.  164,  1«5,  22  Am.  St.  Bep.  291,  2S 
Pae.  1119. 

[b]  Plaintifb  entered  upon  land  vnder  an 

oral  agreement  with  defendant  for  a  lease. 
The'  propossd  lease  was  reduced  to  writing, 
while  plaintiffs  were  in  possesaioQ,  signed  bj 
defendant  and  one  of  plaintiffs,  and  then  left 
with  defendant  for  the  other  plaintiff  to  sign, 
but  be  never  did  so,  and  there  was  no  evi- 
dence that  he  ever  accepted  the  lease  or  knew 
of  ita  existence.  Plaintiffs  afterward,  having 
left  the  premises  at  the  command  of  defend* 
ant,  brought  an  action  en  the  lease.  Held, 
that  the  action  eonid  not  be  maintained  bj 
the  plaintiff  who  had  not  signed  or  accepted 
the  lease,  and  therefore  a  nonsuit  was  prop* 
erly  granted. — Castra  t.  Oaffey^  96  CaL  421, 
31  Pae.  368. 

[c]  If  tenant  is  evicted  or  his  possession 
disturbed  by  another  tenant  of  portion  of 
premises,  or  by  any  other  stranger  to  title, 
covenant  of  quiet  enjoyment  is  not  broken, 
and  tenant's  redress  is  not  against  landlord 
but  against  wrongdoer. — McDowell  t.  Hy* 
man,  117  Cal.  71,  48  Pac.  984. 

[d]  Plaintiff  covenanted  to  sorrender  pos- 
session of  property  leased  of  defendant  in 
case  it  was  sold,  and,  after  it  was  transferred 
by  defendant  to  his  wife,  surrendered  posses- 

J  sion  on  demand,  but  later  brought  an  action 
for  damages,  and  alleged  that  the  transfer 
was  fraudulently  made,  for  the  purpose  of  de- 
priving him  of  his  possession.  Held,  that 
evidence  of  statements  of  defendant  and  his 
wife  to  several  witnesses,  that  the  transfer 
was  made  to  get  rid  of  plaintiff,  was  sufficient 
to  justify  the  trial  court  in  submitting  the 
question  of  fraud  to  the  jury, — Davis  v. 
Schweikert,  130  Cal.  143,  62  Pac.  411. 

[e]  Where,  in  a  suit  for  wrongful  eviction 
from  leased  premises  and  to  cancel  a  note  and 
mortgage  given  by  a  third  person  tn  secure 
performance  of  the  lease,  defendant  denied 
most  of  the  allegations  of  the  complaint,  and 
affirmatively  alleged  that  at  the  time  ^f  mak- 
ing the  lease,  note,  and  mortgage  the  lessee 
agreed  with  defendant,  as  a  part  of  the  agree- 
ment of  lease,  that  he  would  purchase  all 
dairy  products  for  the  leased  creamery  from 
defendant,  and  that  the  mortgagor  executed 
the  note  and  mortgage  as  security  for  the 

fierfonnance  of  such  agreement,  and  that  the 
essee  owed  defendant  seventeen  hundred 
dollars  for  property  so  purchased,  etc.,  for 
which  judgment  was  demanded,  such  answer 
and  counterclaim  ware  not  demurrable  for 
want  of  facts. — ^Neumann  t.  Moietti,  146  CaL 
25,  79  Pac.  516. 

[f]  In  a  suit  for  wrongful  eviction  the 
less'-e  set  out  a  written  lease  of  the  creamery, 
performance  of  which  was  secured  by  a  note 
and  mortgage  af  another,  etc.,  and  prayed  a 


eaneellation  of  the  note  and  mortgage  and 
for  damagea.  Defendant  denied  most  of  the 
allegationa  of  the  eomplaint,  and  alleged 
that  at  the  time  of  making  the  lease,  note 
and  mortgage  the  lesaee  agreed  to  purchase 
supplies  from  defendant,  and  that  the  mort* 
gagor  executed  the  mortgage  as  security  for 
such  agreement,  en  which  there  was  then  due 
and  unpaid  seventeen  hundred  dollars,  be- 
sides interest,  for  which  judgment  was  de- 
manded, etc  Held,  that  as  against  the  lessee 
the  pleadings  were  snfficient  to  support  a 
judgment  in  fairor  of  defendant. — ^Nennian  t. 
Moretti,  146  CaL  25,  79  Pae.  510. 

Fob  AuTHOBims  Rou  Othbr  Statss: 

Ifeasure  of  damages  when  lessee  !■ 
evicted  or  prevented  from  taking  pos- 
session: 100  Am.  Dec.  428,  note;  '55 
L.  B.  A.  258,  note.  See,  also,  32  Cent. 
Dig.,  cols.  782-792,  §§  715-729. 

See  32  Cent  Dig.,  cola.  794-951,  $8  730- 
865. 


VOL   BSNT  AND  ADVANOBa 

A.  Bights  and  Liabilitiee,  {§  98-99. 

B.  Actions,  §§  100-105. 

C.  Lien,  gg  106-109. 

A.   BIGHTS  AND  LIABILmEa 

LIABILITY  FOR  RENT  TN  GENERAL.  |  98. 
COVENANTS  AND  AGREEMENTS  TO  PAT  AND 

SECtJRITT  FOR  RENT,  |  94. 
INJURY  TO  OR  DESTRUCTION  OF  PREUIBES, 

I  95. 

ABANDONMENT  OB  HOLDING  OTBB  BT  TEN- 
ANT, I  »fl. 

AMOUNT  AND  TIME  07  ACCRUAL,  |  97. 

PERSONS  ENTITLED  AND  PERSONS  LIABLE, 
I  98. 

APPORTIONMENT,  ABATEMENT  AND  PENAL- 
TIES, I  M. 

S  93.  Liability  for  Bent  in  OaneraL 

[a]  A  leased  to  B  a  store  and  certain  stands 
for  the  sale  of  goods  erected  on  the  sidewalk 

of  a  public  street.  Shortly  after  the  lease, 
these  stands  were  removed  by  the  city  au- 
thorities. Held,  that  B,  being  fully  charge- 
able with  notice  of  the  character  of  the 
stands  and  taking  them  subject  to  be  re- 
moved at  any  moment  by  the  city,  was  not 
released  of  liability  for  the  rent. — McLarren 
T.  Spalding,  2  Cat  510. 

[b]  No  aetion  for  rent  will  lie  where  the 
possession  is  adverse  and  tortious,  for  such 
possession  excludes  all  idea  of  a  contract. — 
Bamirez  t.  Hurray,  5  Cal.  222. 

[el  Plaintiif  leased  a  tract  of  land,  dalmed 
by  him  under  a  Mexican  grant,  to  defendant, 
on  condition  that  he  was  not  to  pay  any  rent 
for  two  years.  If  the  title  was  confirmed 
within  that  time,  defendant  was  to  give  up 
his  improvements;  but  if  not  conflnned  in 
two  years,  defendant  was  to  remain  on  until 
confirmation,  with  the  privilege  of  buying  in 
ease  of  sale,  and,  if  not  confinned,  defendant 
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WM  to  bold  it  as  poblie  land.  The  defend- 
ant, at  the  end  of  two  yean,  took  up  the 
tract  as  public  land.  Held,  in  an  action  for 
posaeseion  and  damages,  that  defendant's  im- 
provements, erected  before  or  after  he  thus 
terminated  his  tenancy,  were  only  a  substi- 
tute for  the  first  two  years'  rent,  and  that  he 
was  chargeable  for  rent  thereafter  accruing. 
Gunn  T.  PoUock,  6  Cal.  240. 

[d]  Where  a  tenant  is  evicted  bj  a  wrong- 
doer, he  continues  liable  for  the  rent. — Schil- 
ling V.  Holmes,  23  Cal.  227. 

[e]  Accepting  part  of  premises  abandons 
lease. — Johnson  v.  Dopkins,  49  Cal.  202. 

[f]  The  assignees  of  a  lease  are  not  liable 
to  the  lessor  for  rent  where  he  has  failed  to 
deliver  possession  of  the  property  for  twenty 
days  after  the  lease  began  to  run,  thoagh  re- 
quested to  do  BO,  and  tbey  have  notified  him 
that  they  have  abandoned  the  contract,  they 
never  having  occupied  the  premises. — Dengler 
T.  MicbelBsen,  76  Cal.^  196,  18  Pac.  138. 

[g]  Under  Civil  Code,  section  1941,  requir- 
ing the  lessor  to  put  buildings  intended  for 
human  occupation  in  a  condition  fit  for  occu- 
pancy and  section  1942,  providing  that  the 
lessee,  after  notice  to  the  landlord  of  dilapi- 
dations, may  either  repair  at  the  expense  of 
the  landlord  or  vacate  the  premises,  a  lessee 
of  a  dwelling,  who  discovers  the  premises  to 
be  in  an  untenantable  condition,  can  abandon 
the  premises,  so  as  to  relieve  himself  from 
liability  on  the  lease,  only  on  giving  notice  to 
the  landlord  to  repair. — Qreen  T.  Bedding,  92 
Cal.  &48,  28  Pae.  599. 

[h]  A  tender  made  by  virtne  of  an  option 

clause  in  the  lease,  entitling  the  lessees  to 
purchase  the  leased  premiBes,  does  not  release 
the  lessees  from  their  obligation  to  pay  the 
rent,  unless  they  have  sought  an  enforcement 
of  the  agreement  to  sell  on  the  part  of  tho 
lessor.— Knowles  t.  Morphy,  107  CaL  107,  40 
Pac.  111. 

[i]  Under  section  1942  of  the  Civil  Code  a 
tenant  of  a  dwelling-house  who  has  failed 
to  make  necessary  repairs  or  to  vacate  the 
premises  and  who  has  remained  in  posses- 
sion after  rent  became  due,  cannot,  in  an  ac- 
tion of  unlawful  detainer  by  the  landlord, 
set  up  his  failure  to  make  the  repairs  either 
as  a  defense  to  the  action  or  as  an  ofiTset  to 
the  rent.— Moroney  T.  Hellings,  110  CaL  219, 
4£  Pac  960. 

[j]  In  an  action  for  rent  plaintiff  cannot  re- 
cover, the  evidence  not  showing  an  express 
contract  to  rent  the  premises  for  the  period 
sued  fur,  there  being  no  evidence  of  the  value 
of  the  use  and  oceupation,  and,  if  there  was  a 
tenancy  by  operation  of  law  by  reason  of  m 
holding  over,  there  being  no  evidence  of  what 
was  the  rent  under  the  previous  lease. — ^Am* 
brose  v.  Hyde,  146  CaL  655,  79  Pae.  64. 

S  94.  OoTsnanti  and  Agreementa  to  Pay  and 
SwDTlty  for  Brat. 

[a]  A  house  to  be  ereeted  1>y  a  leasee  may 
be  mortgaged  for  the  ground  reat^ — Bar- 
xoilhet  T.  BatteUe,  7  CaL  460l 


[b]  A  covenant  to  pay  rent  runs  wHh  land. 

Salisbury  v.  Shirley,  66  Cal.  223,  5  Pac.  104. 

[c]  A  contract  leasing  certain  land,  with 
the  privilege  of  removing  timber  therefrom, 
provided  that  the  lessee  should  remove  at 
least  1,500,000  feet  the  first  year,  and 
2,000,000  each  succeeding  year,  and  pay  ob« 
dollar  per  thousand  feet  therefor,  in  quarttrlr 
installments;  provided  that,  if  he  should  not 
remove  such  amount  in  any  one  year,  he 
should  pay  therefor  and  remove  the  same  in 
any  subsequent  year  without  further  charge; 
the  lease  to  .continue  twenty  years,  renewable 
at  the  option  of  the  lessee,  on  certain  stated 
terms.  Held,  that  such  contract  provided 
only  for  the  sale  of  the  timber,  and  not  for  s 
continuous  rent,  and,  where  the  timber  is  all 
removed  before  the  end  of  the  lease,  the 
lessor  cannot  recover  rent  for  the  remainder 
of  the  term. — Baird  v.  Milford  Land  etc.  Co., 
27  Pac.  296,  affirming  on  rehearing  (1891)  26 
Pae.  1084. 

[d]  A  contract  of  lease  and  an  amendmest 
thereof  provided  for  the  payment  of  rentsi  u 
follows:  A  rental  of  $30  per  month;  $4,000 
to  a  bank  (the  amount  being  secured  by  mort- 
gage on  the  premises),  together  with  $26.65 
per  month  as  interest  thereon;  also  $900, 
which  is  "now  a  lien  on  the  premises,"  si 
follows:  $200  in  one  year,  $200  in  two  and 
one-half  years,  and  $350  "at  the  expiratios 
of  the  lease,"  or  whenever  the  lessee  pu- 
chases  the  premises,  under  an  option.  The 
lease  was  to  run  for  twenty  years,  nnlen 
sooner  terminated.  Thereafter  the  lessee  sor 
rendered  possession,  a  part  of  the  monthlr 
rental  and  interest,  and  also  the  first  install- 
ment of  the  $900,  having  accrued.  Held, 
that  the  lessee  could  not  object  to  a  eon- 
etniction  of  th^  lease  which  merely  made  her 
liable  for  the  sums  mentioned,  and  released 
her  from  liability  for  the  $4,000  and  the  two 
installments  of  the  $900  which  had  not  ms- 
tured,  etc.— Hobaon  t.  Silva,  137  CaL  xix,  70 
Pac.  619. 

Foa  AUTH<HUTns  noH  Otheb  States  : 

See  32  Cent.  Dig.,  cols.  797-799,  §$  73Z, 
738. 


S  96.  Injury  to  or  Destruction  of  Premlsea 

[a]  Lease  exempting  tenant  from  liability 
to  rebuild,  or  without  express  covenant  of 
lessor  to  rebuild  house  destroyed  by  fire,  dots 
not  exempt  from  rent. — Beach  v.  Faiish,  4 

Cal.  339. 

[b]  If  there  be  no  covenants  to  repair  is 
the  lease  of  a  building,  where  the  land  on 
which  it  rests  is  not  leased  also,  the  dest^l^ 
tion  of  the  building  terminates  the  relatioi 
of  landlord  and  tenant,  and  no  rent  for  the 
building  can  be  recovered  subsequent  to  iti 
destruction.— Ainsworth  v.  Bitt,  38  CaL  89. 

[c]  A  failure  on  the  part  of  the  lessor  to 
rebuild  after  the  destruction  of  the  premiM 
by  fire  does  not  relieve  the  leasee  nom  U* 
express  agreement  to  pay  rent.— Cowell  t. 
Lamley,  39  CaL  151,  2  Am.  Sep.  430. 
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[d]  A  lease  of  reclaimed  land  held  to  re-  Is 

liere  the  lessee  from  liability  for  rent,  pa/a-  tl 

ble  for  the  first  half  of  the  jear  1904,  where  ol 

the  premises  were  submerged  and  not  subject  1i 
to  cultiration  prior  to  the  let  of  June  •t  that 

year.— Donnellan  t.  Wood,  Cftrtii  ft  Co.  (Gal.  I 

App.},  87  Pa«.  235.  » 

Tern  AuTSOuniB  Ron  Othib  Statis:  |^ 

Insnranee  on  leased  property,  tenant  can*  c: 

not  be  relieved  from  rent  for  failure  to  i,, 
apply  insurance  to  repair  on  destruction 

of  premises:  37  Am.  Bep.  283,  note;  ^ 

22  L.  B.  A.  013,  note.   See,  alio,  88  u 

Cent  Dif.,  eoli.  849-8SS,  g§  777,  778.  u 

8 

I  te.  AtanJcnmottt  or  Holdlnc  Orar  fey  . 
Tenant. 

[a]  By  holding  over,  a  tenant  becomes  liable  ^ 
for  the  rent  of  the  premises  for  a  further  , 
term  of  the  same  length  as  the  original  lease.  ' 
Schilling  t.  Holmes,  83  CaL  287.  ^^ 

[b]  A  landlord,  upon  a  wrongful  abandon- 
meat  of  the  leased  premises  by  the  tenant,  ^ 
may  elect  not  to  meddle  with  the  property  ^- 
and  recover  the  full  rent  for  the  term;  but  if 

he  relets  the  premises  to  another  tenant,  he  " 
can  recover  as  damages  for  the  breach  only 
the  difference  between  the  rent  he  was  to  re- 

ceive  and  the  rent  actually  received  from  the  ^ 

subsequent  tenant,  provided  there  has  been  ^ 

good  faith  in  the  reletting. — ^Beepini  t.  Porta,  ^ 

89  Cal.  464,  88  Am.  St.  Bep.  488,  26  Pac  967.  1< 

m 

[c]  Where  the  assignee  ef  a  lessee  cove-  p 
nanta  "to  pay  all  rent  that  may  fall  due  from  d 
time  te  time  by  virtue  of  the  provisions  of  p 
the  lease,"  and  enters  into  possession  of  the  ti 
premisee  by  consent  of  the  lessor,  the  relation  n 
of  landlord  and  tenant  is  created  between  m 
him  and  the  lessor,  and  his  holding  is  by  prlv-  a: 
ity  of  estate;  and,  bis  liability  being  created  o* 
by  the  covenant  ef  the  lease,  he  cannot,  by  fi 
an  abandonment  of  the  premises,  devest  him-  0 
self  of  such  liability. — Bonetti  v.  Treat,  91  _ 
Cal  223,  27  Pae.  612,  U  L.  B.  A.  ISL  ^ 

FOB  AUTHOBITIES  mOM  OTHKB  STATES: 

See  32  Cent.  Dig.,  cole.  871-875,  §§  790, 

791.  t 


01 


{  97.  AnwiiBt  ud  Tlnw  of  Aeemal. 

[a^  A  tenant  at  the  rent  of  $250  received  P' 

notice  to  quit  on  a  day  certain,  before  which  ^ 

time  he  proposed  to  the  luidlord,  through  a  ^ 

third  party,  that  he  ehould  continue  his  oc-  ^ 
cupancy  at  the  rent  of  $300.    The  landlord 

expressed  himself  satisfied,  but  did  not  ex-  _ 

presBly  notify  the  tenant  of  his  satisfaction.  ^ 
The  tenant,  however,  remained  in  undisturbed 

possession.    Held,  that  the  landlord  must  be  ^, 

taken  to  have  accepted  the  proposal,  and  y 
might  recover  rent  at  the  rate  of  $300. — ^Hoff 
T.  Banm,  81  Cal.  120. 

[b]  If  a  leaM  provides  that  the  lessee  is  to  ^ 
hold  from  the  first  day  of  a  certain  month, 
which  day  is  anterior  to  the  execution  of  the  | 
lease,  and  that  rent  is  to  be  payable  on  the  k 
Osl.  Sifest,  Vol  S— 301 
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rent  U  paid  1b  adTanee  hj  tbe  teaant,  beld 
that  the  purchaser  under  the  mortgage  sale 
can  require  the  tenant  to  pay  the  rent  ever 
again  to  him. — ^UcJ>evitt  v.  Sullivan,  S  Cal. 
992. 

[e]  A  sale  of  the  fee  carries  with  it  rents 
to  fall  due,  or  that  may  subsequently  accrue, 
under  any  lease,  unless  reserved,  but  not  rents 
already  accrued. — Mahoney  Alviso,  51  Cat 
440. 

ff]  As  covenants  to  pay  rent  run  with  the 
1  land,  the  assignee  of  the  lease  is  liable  for  the 
payuents  which  accrue  while  he  holds  the  as- 
signment.— Salisbury  t.  Shirley,  66  CaL  223, 
S  Pac.  104. 

[g]  The  assignee  of  £  lease  discharges  him> 
self  from  subsequent  liability  for  rent  by  a 
reassignment  to  the  original  lessee. — Dengler 
V.  Michelssen,  76  Cal.  196,  18  Pac.  138. 

[h]  Tenant  is  protected  by  payment  of  rent 
to  bis  original  landlord  before  actual  notice  of 
grant  of  reversion. — Dreyfus  v.  Hirt,  82  Cal. 
626,  23  Pae.  193. 

[1]  The  assignment  of  a  lease  does  not  annQl 
the  lessee's  obligation  on  his  express  cove- 
nants to  pay  rent,  even  though  the  lessor  has 
accepted  the  assignee  as  his  tenant,  and  col- 
lected rent  from  him. — Bonetti  v.  Treat,  91 
Cal.  223,  27  Pac  612,  14  L.  B.  A.  151. 

[j]  Where  a  tenant  enters  into  possession  of 
the  leased  premises  under  a  lease  reciting  a 
decree  of  mortgage  foreclosure  and  order  for 
the  sale  of  the  property,  and  requiring  the 
tenant  to  pay  a  portion  of  the  rent  to  the 
mortgagee  if  he  purchases  the  property  at  the 
foreclosure  sale,  tbe  fact  that  the  mortgagee 
has  the  decree  and  order  of  sale  set  aside  does 
not  preclude  him  from  recovering  such  rent, 
after  he  has  purchased  the  property  at  a  sale 
under  a  subsequent  decree  in  the  same  suit. — 
Butler  T.  Burt,  136  Cal.  xlz,  68  Pac.  073. 

[k]  A  lessee  who  makes  a  lease,  knowing 
that  other  tenants  are  in  possession,  who  are 
to  attorn  to  her,  cannot  recover  from  the  land- 
lord for  gas  and  water  bills  overdue  when  she 
takes  posaession,  where  it  does  not  appear 
that  they  are  not  the  personal  bills  of  the 
other  tenants. — Hobson  v.  Silva,  137  Cal.  xiz, 
70  Pac.  619. 

[1]  The  liability  of  the  assignee  for  rent 
rests  upon  the  principle  that  the  covenant 
for  rent  in  the  lease  runs  with  the  land,  and 
biods  tbe  assignee  by  privity  of  estate. — ■ 
Baker  v.  Maier  ft  Zobelein  Brewery,  140  CaL. 
530,  74  Pac  22. 

[m}  Where  the  relation  of  landlord  and  ten- 
ant did  not  exist  between  the  plaintiff,  who 
was  the  beneficiary  under  a  trust  deed,  and 
defendant 's  intestate,  who  beld  the  land 
under  a  lease  from  the  trustee  for  a  certain 
period,  during  which  a  suit  was  pending  be- 
tween plaintiff  and  the  trustee  to  enforce  the 
trust,  which  the  latter  repudiated,  plaintiff, 
after  obtaining  title,  could  not  recover  rent 
eo  nomine  for  such  period  from  intestate  'i  ea* 


tatc— Murphy  t.  Hopcroft,  142  CaL  43,  H 
Vic.  567. 

FM  ATTTHORrms  FBOH  OTHD  STATU: 

See  32  Cent.  Dig.,  eola.  897-906,  {}  M7- 


i  99.  Apportlonmoi^  Abatflmeiik  and  Piul- 
ties. 

[a]  A  person  leasing  from  a  tenant,  titer 
notice  to  quit  has  been  served  on  him,  is  lit- 
ble  for  double  the  monthly  value  of  the  prem- 
ises, under  the  landlord  and  tenant  act  of  1861, 
section  65. — Schilling  v.  Holmes,  23  CaL  227. 

[b]  Where  the  landlord  wrongfully  erieti 
the  tenant  from  a  substantial  portion  of  tkt 
demised  premises,  the  tenant  cannot  bs  eom- 
pelled  to  pay  a  proportionate  share  of  tki 
reserved  rent  for  the  remainder,  since  titcrc- 
can  be  no  apportionment  thereof. — Skaggi  t. 
Emerson,  50  CaL  3. 

[e]  Where  landlord  agreed  that  if  adjotB- 
ing  store  should  rent  for  less  than  tennu 
were  paying,  their  rent  should  be  redseed 
pro  tanto,  they  may  recover  overcharge  tsa 
each  month  adjoining  store  rented  for  lea 
than  theirs.— Corson  Benon,  86  CaL  UO, 
25  Pac.  7. 

[d]  Where   the   defendant   pleaded  no  n- 
coupment  on  aceennt  of  the  lessor's  poun- 
sion  of  the  leased  premises,  and  did  not  offir  i 
evidence  te  show  that  the  possession  was  of  I 
any  value  to  the  lessor,  and  the  lessor  testi- 
fied to  the  effect  that  the  occupancy  tibi 
was  to  protect  the  house  and   its  conteoU  j 
from  injury  in  case  it  should  remain  vtuni.  ! 
such  possession  cannot  affect  the  lisbilitT  of 
the  lessee  for  the  rent. — Pitzhogh  v.  Bairi 
134  Cal.  570,  66  Pac  723. 

[e]  Under  Civil  Code,  section  1946,  and 
Code  of  Civil  Procedure,  section  1174,  tmii 
held  entitled  to  satisfaction  of  judgmeot  ti 
forfeiture  in  forcible  detainer  on  paring  tkt 
rent  found  due,  with  interest  and  costi- 
Owen  T.  Herzikoff  (CaL  App.),  84  Pac  S7i 

Fob  Authorities  rsoM  Otheb  States: 

Apportionment  of  rent:  31  Am.  Dee.  51', 
note. 

Apportionment  of  rents  on  destnictioa  «f 
part  of  the  leased  property:  37  Aa 
Bep.   283,   note.    See,  also,  32  CtA  i 
Dig.,  cols.  924-936,  §§  835-845. 

B.  ACTIONS. 

EIGHT  OF  ACTION  IH  6ENSRAL,  |  10«. 
LIMITATIONS,  |  101. 

DEFENSES  AND  COUNTERCLAIMS,  |  101. 

PLEADING,  I  108. 
EVIDENCE,  I  104. 

TRIAL,  JUDGMENT  AND  AMOUNT  Of  UODT 
EKT  IN  GENERAL,  {  lOS. 

%  100.   Bli^t  ot  Action  In  General. 

[a]  In  action  by  lessor  against  two 
tenants  of  hit  lessee  a  joint  judgment  agaivi 
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tlie  defeodantB  cannot  be  sustained  when  it 
appeared  that  tbe  subtenants  did  not  occupy 
anj  portion  of  the  premius  jointly^ — ^Pierce 
T.  Minturn,  1  Cal.  470. 

[b]  To  enable  a  party  to  recover  rent  eo 
nomine  he  must  show  that  the  defend- 
ant's possession  was  by  virtue  of  some  ex- 

Eresi  or  implied  agreement. — ^fiamirez  t. 
[nrraj,  S  Cal.  222. 

[e]  In  ftn  action  for  rent,  evidence  for 
pl^ntiff  showed  that  defendant  occupied  and 
need  the  land;  that  he  refused  to  allow 
othera,  to  whom  plaintiff  leased  part  of  the 
land,  to  enter  on  it,  pretending  to  have 
leased  the  land  of  another,  and  to  have  paid 
rent  on  it;  and  that  a  written  lease  bad  been 
made  out  from  plaintiff  to  defendant  for  tbe 
preceding  year,  during  which  defendant  had 
also  occupied  the  land,  but  was  never  exe- 
cuted. Held,  that  defendant  'a  possession 
was  adverse  to  plaintiff,  the  relation  of  land- 
lord and  tenant  did  not  exist,  and  the  latter 
could  not  recover. — Pico  v.  Phelan,  77  Cal. 
86,  19  Pac.  186;  Warnock  v.  Harlow,  96  Cal. 
298,  31  Am,  St.  Rep.  209,  31  Pac.  166. 

[d]  Under  Code  of  Civil  Procedure,  section 
427,  providing  that  several  causes  of  action 
may  be  united  in  the  one  complaint,  if  they 
arise  out  of  contracts,  express  or  implied,  a 
cause  of  action  for  rent  under  a  lease  and 
one  for  the  recovery  of  money  paid  by  mis- 
take may  be  joined. — Olmstead  t.  Dauphiny, 
104  Cal.  635,  38  Pac.  505. 

[e]  Where  a  vendor  had  furnished  the  pur- 
chaser with  a  tenant,  who  had  entered  into  a 
lease,  the  fact  that  the  vendor  remained  in 
possession  with  consent  of  the  lessee  did  not 
give  the  purchaser  any  right  of  action 
against  him  for  the  rent. — IMeDougald  v.  Ar- 
gonaut Land  etc.  Co.,  117  Cal.  87,  48  Pac, 
1021. 

[f]  Where  a  lease  provided  that  defendant 
lessee  would  not  underlet  any  portion  of  the 
premises  without  plaintiff's  consent,  in  an  ac- 
tion to  recover  possession  for  breach  of  such 
condition  a  contention  that  it  would  not  lie 
because  no  notice  requiring  tbe  performance 
of  tbe  covenant  was  served  on  defendant  as 
required  by  Code  of  Civil  Procedure,  section 
1161,  was  without  merit,  since  such  notice 
has  no  application  to  a  covenant  that  cannot 
be  performed  after  notice. — Harloe  t.  Lam- 
bie,  132  CaL  133,  64  Pac.  88. 

§    101.  Itimltatioii. 

[a]  In  an  action  on  an  undertaking  for  use 
and  occupation,  the  statute  of  limitations 
operates  as  a  bar  to  such  use  and  occupation 
as  was  had  prior  to  four  years  preceding  the 
commencement  of  the  action,  but  is  not  a 
bar  to  that  occurring  during  such  four  yeara 
Clark  T.  Smith,  06  Cal.  645,  4  Pae.  689. 

Tom  Adtbobtties  nou  Othkk  States: 

See  32  Cent.  Dig.,  eols.  956-958,  §S  870, 
871. 


§  102.  Defenses  and  Oomtarelalm. 

[a]  Eviction  la  a  defense  to  rent. — ^Sfe- 
Lanen  v.  Spalding,  2  CaL  510. 

[b]  Agreement  of  landlord  and  tenant  to 
offset  improvements  to  rent,  will  be  enforced. 
Gnnn  v.  Pollock,  6  Cal.  240. 

[c]  Lessee  may  recoup  his  damages  'for 
breach  of  lessor's  covenant  in  action  brought 
for  rent. — MeAlester  t.  Landers,  70  Cat  84, 
11  Pac  505. 

[d]  That  lessee  has  paid  rent  for  greater 
part  of  term  will  not  deprive  him  of  his  right 

to  counterclaim  his  damages  for  breach  of 
covenant  for  entire  term, — MeAlester  t. 
Landers,  70  Cat.  84,  11  Pac.  505. 

[e]  Where  a  judgment,  valid  on  its  face, 
was  rendered  against  one  person,  who  was 
never  served  with  summons,  and  never  ap- 
peared in  the  cause,  and  was  entered  against 
another  by  default  before  the  time  for  answer- 
ing had  expired,  they  most  show,  in' order  to 
stay  the  enforcement  of  the  judgment,  that 
they  had  a  good  defense  to  the  action  at  law, 
and  tbe  averment  that,  at  the  time  of  the 
entry  of  the  judgment,  there  was  no  cause 
of  action  was  a  perfect  defense. — Harnisb'T. 
Bramer,  71  Cal.  15S,  11  Pae.  888. 

[f]  In  an  action  to  recover  rents  due  nnder 
a  lease,  a  plea  as  a  defense  of  false  repre- 
sentations made  by  plaintiff  as  to  the  num- 
ber of  acres  planted  in  certain  crops  is  no 
defense,  where  defendant  failed  to  plead  such 
deficit  as  a  counterclaim,  or  to  aver  damage 
by  the  false  representations. — Holton  v. 
Noble,  83  Cat  7,  23  Pae.  58. 

POB   AUTROBITniS    TBOU   OTHEB  STATES:- 

Counterclaims  by  the  tenant  in  actions 
for  rent:  46  Am.  Bep.  474,  note.  See, 
also,  32  Cent.  Dig.,  eols.  969-981,  ^ 
885-893. 


§  103.  Pleading. 

[a]  A  void  lease  for  two  years  will  not  sus- 
tain an  action  for  rent  without  averment  of  a 
parol  lease  from  year  to  year. — Folsom  v, 
Perrin  Sc.  Dodge,  2  Cal.  603. 

[b]  Allegation  of  re-entry  of  landlord  before 
expiration  of  lease  implies  an  allegation  of 
forfeiture. — Whipley  v,  Dewey,  8  Cal.  39. 

[c]  If  tbe  rent  was  paid  in  advance,  that 
is  a  matter  of  defense,  and  should  be  set  up 
by  the  defendant  In  avoidance  of  his  prima 
facie  liability  to  the  purchaser  for  rent. — 
Webster  t.  Cook,  38  Cal.  423. 

[d]  When  payment  of  taxes  lessee  is 
■ubjeet  to  rents  received  during  last  six 
months  of  term,  complaint  must  aver  amount, 
received  during  that  period. — Salisbury  t. 

Shirley,  53  Cal.  461. 

[e]  Verbal  renewal  of  a  written  lease  must 
be  specially  pleaded. — ^Perine  Teague,  66 
Cal.  416,  6  Pac  84. 
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[f  ]  In  an  action  against  a  tenant  to  recover 
rent  due  or  posseeBioD  of  the  premises,  a  com- 
plaint atle^ng  the  terms  of  the  lease,  and 
tenant's  failure  to  pay  the  rent  which  fell 
dae  prior  to  the  date  of  demand,  st&tes  a 
good  cause  of  action,  although  it  shows  that 
the  full  amount  claimed  was  not  due  at  the 
time  demand  therefor  waa  made. — Enowlea 
T.  Murphy,  107  CaL  107,  40  Pae.  111. 

[g]  In  an  aetion  for  rent,  whether  plaintiff 
executed  the  lease  in  bis  own  behalf  or  as 
af;ent  for  T.  held  properly  within  the  issues. 
Nilea  T.  Gonzales,  1  Cal.  App.  324,  82  Pae. 
212. 

Ton  AVTBOKFTIMB  FBOH  OTHBB  STATES: 

See  32  Cent  Dig.,  eola.  989-1006,  §§  904- 
925. 

§  104.  Evidence. 

[a]  Where,  in  an  action  for  rent  of  a  hotel, 
the  defendant  claimed,  by  way  of  counter- 
claim,  damages  for  the  failure  of  the  landlord 
to  build  a  laundry,  questions  as  to  the 
monthly  value  of  the  use  of  a  laundry  at- 
tached to  the  leased  building,  or  one  like  it, 
do'Dot  correctly  state  the  rule  of  damages  for 
breach  of  covenant  to  build  a  laundry  on  the 
premises,  and  are  properly  disallowed. — 
QiWaspie  v.  Hagaos,  90  Cal,  90,  27  Pac.  34. 

[b]  When  a  tenant's  lease  gave  him  the 
privilege  of  purchasing  the  leased  premises 
at  a  fixed  price,  evidence  of  a  tender  made 
nnder  such  option  waa  properly  excluded  in 
a  suit  against  the  tenant  for  rent. — Knowles 
T.  Murphy,  107  Cal.  107,  40  Pae.  111. 

[c]  Where  the-  faet  is  undisputed  that  the 
lessees  paid  money  to  the  lessor,  and  took 
receipts  from  him,  in  which  the  money  was 
stated  to  have  been  paid  as  rent,  such  pay- 
ments must  be  presumed  to  have  been  made 
under  the  lease. — Knowles  Murphy,  107 
CaL  107,  40  Pae.  111. 

[d]  Evidence  of  the  prior  bad  reputation 
of  the  house  before  the  date  of  the  lease  is 
not  only  admissible  as  tending  to  show  its 
reputation  afterward,  but  also  as  tending  to 
show  the  knowledge  of  the  lessor,  who  may 
not  shut  bis  eyes  to  that  which  is  patent  to 
the  community,  and  stop  bis  ears  from 
that  which  has  become  notorious  among  his 
neighbors,  and  say  he  has  no  actual  knowl- 
edge.— ^Demartini  t.  Anderson,  127  CaL  33, 
59  Pac.  207. 

[e]  The  complaint  in  an  action  for  rent  al- 
leged that,  after  plaintiff  had  commenced  a 
suit  to  foreclose  a  mortgage  on  the  leased 
premises,  defendant  entered  into  possession 
under  an  agreement  requiring  him  to  pay  a 
portion  of  the  rent  to  plaintid  and  a  portion 
to  the  mortgagor.  The  answer  set  out  a  lease 
with  the  mortgagor  alone,  under  which  de- 
fendant claimed  that  he  took  possession  of 
the  property;  but  it  required  the  payment  to 
plaintiff  of  the  same  portion  of  the  rent  as 
alleged  in  the  eomplamt.  The  answer  also 
set  out  a  guaranty  of  poasasaiok  to  defend- 


ant, which  had  been  executed  by  plaintiff. 
Held  not  such  a  variance  as  to  the  miiiDa 
of  leasing  the  property  as  would  preclDde 
judgment  on  the  pleadings  in  plaintiff't 
favor.— Sutler  v.  Burt,  130  CaL  xix,  68  Fac 
973. 

FOB  AUTHORimS  FBOH  OTHXB  STATXS: 

See  32  Cent.  Dig.,  cola.  1007-1018,  S(  9» 
934. 

I  105.   TrlaL  Jadgmeat  ud  Amoont  of  Xe- 
covery  In  OeneraL 

[a]  Where  a  complaint  contained  two 
counts,  ene  for  rent  due  nnder  a  writtd 
lease,  and  the  other  for  damages  for  the 
breach  of  a  covenant  to  restore  the  propertj 
in  good  condition,  the  overruling  of  a  imm- 
rer  to  the  complaint,  on  the  ground  of  mis- 
joinder of  causes  of  action,  if  error,  is  error 
without  injury,  where  it  appears  that  the  lat- 
ter count  was  wholly  abandoned  by  the  pUie- 
tiff  upon  the  trial,  and  the  court  so  ebar^d 
the  jury,  and  the  verdict  was  for  a  sum  kss 
than  the  amount  claimed  in  the  other  eoanl 
to  be  due  for  rent.-^illa8pie  v.  Hagans,  90 
CaL  90,  27  Pac  34. 

[b]  In  an  action  upon  an  implied  e«- 
traet  to  pay  the  monthly  rent  stipulated  ti 
the  lease,  under  a  tenancy  from  mouth  te 
month  after  the  expiration  of  the  lease,  if 
the  court  finds  that  such  implied  eoDtnct 
existed,  it  becomes  immaterial  to  find  uj^ob 
an  issue  as  to  the  value  of  the  use  and  oeec- 
pation.^oume  T.  Hewea,  124  CaL  244,  » 
Pac.  1032. 

[c]  Where,  in  an  aetion  for  rent,  defendint 
denied  the  contract,  setting  up  no  other  it- 
fense  or  eoonterclaim — that  issue  being  dt^ 
termined  in  plaintiff's  favor — defendanl  ii 
not  entitled  to  a  reduction  of  the  amount  b^ 
cause  plaintiff  occupied  the  premises  a  put 
of  the  time,  especially  when  such  occuptatj 
waa  for  the  purpose  of  protecting  the  p»p^ 
erty,  and  is  not  shown  to  have  been  proiu- 
ble  to  plaintiff.— Fitzhngh  v.  Baird,  134  Cd. 
570,  66  Pac.  723. 

[d]  The  defendant  in  an  action  for  rent  »I 
leged  the  surrender  of  possession  and 
payment  of  $140  to  plaintiff  on  the  day  'witt 
the  latter  commenced  an  unlawful  detiiiR 
auit.  The  claim  in  the  aetion  for  rent  wa*  U 
a  certain  date,  and  the  rent  from  that  tinf 
till  the  surrender  of  the  premises  wedi 
amount  to  $140  at  the  rate  at  which  tt; 
property  was  rented.  It  waa  also  anep- 
that  such  payment  and  surrender  of  pow* 
sion  was  under  the  agreement  that  it  was  s« 
to  be  taken  as  an  admission  b;y  defendut 
that  plaintiff  had  any  claim  against  deftKi- 
ant  for  rent.  Held,  that  it  waa  not  error,  a 
rendering  judgment  for  plaintiff  on  the  pw» 
inga,  which  did  not  show  any  defense,  to  k- 
f use  to  give  defendant  credit  for  the  tlA- 
Butler     Burt,  180  CaL  xix,  68  Pae.  973. 

[e]  Code  of  Civil  Procedure,  aection  IKl 
relative  to  summary  proceedings,  P"'[|* 
that,  where  the  proceeding  ia  for  an  nBlavw 
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be  made  the  enbjeet  of  an  execution  or  at- 
tachment.—Cfregor^  T.  Hay,  8  C^.  832. 

[b]  Keceiver'of  cropa  will  not  be  appointed 
against  a  tenant  under  contract  for  rent  in 
kind,  nnlesB  insolTenej  ii  alleged.— Oregonr 
V.  Ha7,  3  CaL  332. 

[e]  Under  a  leaae  of  a  farm  for  a  rear,  eon- 
taining  also  an  agreement  for  the  fnmiahing 
by  the  lessor  to  the  lessee  of  cows  for  dairy- 
ing purposes,  such  agreement  "in  no  wise, 
however,  to  affect  the  foregoing  lease  of  real 
property,"  the  lessee  became  entitled,  under 
Civil  Code,  section  819,  to  "take  the  annual 
products  of  the  soil";  and  a  provision  of  the 
lease  that  the  tenant  should  not  remove  any 
bay  or  grain  from  the  farm  for  sale  did  not 
give  the  landlord  any  lien  thereon  which  be 
could  enforce  as  against  a  mortgagee  of  the 
tenant  without  notice  of  such  proinsion,  who 
took  possession  of  the  crop  after  its  sever- 
ance from  the  land. — Marshall  Luiz,  IIS 
Cal.  622,  47  Pac.  597. 

[dj  Plaintiffa  contracted  with  E.  to  crop 
their  land,  and  were  to  give  him  half  the 
crop,  but  were  to  retain  possession  of  his  half 
until  he  paid  all  advances  made  to  him. 
Held,  that  such  a  lien  could  not  be  enforced 
as  against  E's  creditors  on  E's  share  of  the 
grain  after  it  had  been  divided,  where  the 
possession  remained  in  E. — Crocker  v.  Cun- 
ningham, 122  Cat.  647,  55  Pac  404. 

[e]  In  an  action  of  replevin  for  the  crops 
brought  by  the  lessor,  a  judgment  in  bis 
favor  for  the  full  value  of  the  crops  in  ex- 
cess of  the  balance  due  for  rent  is  improper 
in  any  event.  The  plaintiff,  at  the  most,  had 
only  a  lien  upon  the  crop  for  the  balance  of 
rent  due  him;  and,  if  he  could  not  recover 
the  identical  crop,  he  was  entitled  to  no 
greater  sum  as  damages  than  the  balance  due 
him  after  crediting  the  value  of  crops  re- 
ceived and  sold  by  him,  which  sbotild  be  ap- 
plied as  a  payment  on  rent. — Wilkerson  v. 
Thorp,  128  CaL  221,  60  Pae.  679. 

FOB  AUTHOBinBB  FBOU  OTHKB  STATES: 

See  32  Cent.  Dig.,  cols.   1135-1145,  ${ 
1045-1059. 


IZ.    BB-ENTBT  AND  BEOOTEST  OF  POS- 
SESSION BT  LANDLOBD. 

BE-ENTRT  IN  GENERAL,  |  110. 

ACTIONS  TO  BECOTEB  POSSESSION  IN  GEN- 
ERAL, I  111. 

  CONDITIONS    PRECEDENT    AMD  NOTICE 

TO  QUIT.  I  112. 

  PROCEEDINGS  IN  GENERAL,  |  113. 

ACTIONS  FOR  UNLAWFUL  DETAINER  IK 
GENERAL,   |  114. 

  STATUTOBT  PROVTSIONS.  |  115. 

  DEUAND  OB  NOTICE,  |  11«. 

  DEFENSES,  I  IIT. 

—  JURISDICTION  AND  EEMOVAL  07  AO* 
TION,   I  118. 

  PARTIES  IN  GENERAL.  |  116. 

  COMPLAINT  OR  PETITION.  |  ISO. 

  ANSWER,  I  121. 

 BTIDEHCE,  I  122. 


  ISSUES,  PROOF  AND  VARIANCE,  f  113. 

  DAMAGES,  I  124. 

  FINDINGS  AND  JUDOUENT,  1  125. 

WABBANT  TO  DISPOSSESS  AND  EZECUTIOX 

THEBEOF.  I  126. 
REVIEW,  I  127.  I 
BESTITDTION,  |  128. 

I  110.  Be-entry  in  OeneraL  ' 

[a]  Landlord  has  no  right  to  enter  f« 
breach  of  covenant  in  the  lease,  and  fordblT 
eject  the  tenant,  the  lease  reserving  no  rigbi 
of  entry  for  such  breach. — Fox  v.  Brissae,  15 

Cal.  223. 

[b]  Where  a  landlord  enters  and  ejects  hii 
tenant  without  right,  the  latter,  in  an  action 
for  the  injury,  may  recover  damages  for  tlie 
value  of  vegetables  and  grapevines  which  he 
had  planted.— Fox  v.  Brissae,  15  CaL  223. 

[c]  Where  a  leaae  provides  that  the  lesBoi 
shall  not  take  possession  until  he  has  given 
thirty  days'  notice  to  the  lessee,  and  pai^  the 
value  of  improvements  made  by  the  latter, 
and  that  such  value  shall  be  ascertained  bj 
two  appraisers,  appointed  by  the  lessor  and 
lessee,  respectively,  the  lessor  is  entitled  to 
the  possession,  if  he  gives  said  notice  and 
tenders  the  full  value  of  the  improveme&tt, 
although  the  lessee  neglects  to  appoint  u 
appraiser.— <7onner  v.  Jones,  28  Cal.  59. 

[d]  The  right  of  re-entry  referred  to  is 
Civil  Code,  section  791,  providing  that, 
"when  the  right  of  re-entry  is  given  to  i 
lessor  in  a  lease,  such  re-entry  may  be  niide 
at  any  time  after  the  right  has  accrued,  n 
three  days'  notice,"  is  the  right  given  tkf 
landlord  on  some  default  of  the  tenant  during 
the  term,  and  not  the  right  which  he  fus 
when  the  lease  is  for  a  fixed  term,  which  ka 
expired. — Earl  Orchard  Co.  v.  Favn,  138  C»l 
76,  70  Pac.  1073. 

[e]  The  fact  that  under  the  terms  of  tbf 
lease,  and  under  a  mortgage  given  by  a  tea- 
ant  to  his  landlord,  the  latter  had  a  right  te 
retake  possession  of  the  premises,  did  not  jm- 
tify  him  in  making  a  forcible  entry  therein. 
Kerr  r.  O'Eeefe,  138  CaL  415,  71  Pac.  447. 

Foe  AuTHoaiTiES  raoM  Otheb  States: 

What  land  owner  may  do  to  take  powf- 
sion  of  his  lands:  69  Am.  Dec.  754,  not*- 
See,  also,  32  Cent.  Dig.,  cols.  m4.13M. 
§1  1167-1348. 

8  111.  Aetlolu  to  Baomr  PoneaslCD  tn  Q* 
eraL 

[a]  By  the  terms  of  an  award  betwen  » 
landlord  and  his  tenant,  the  tenant  wts  v 
quit  the  premises  on  the  Bth.  The  notice 
quit  necessary  to  sustain  the  action  was  gi^n 
on  the  3d,  and  the  action  was  commenced  at 
the  10th.  Held,  that  under  the  award  tl* 
plaintiff  had  no  right  to  give  notice  to  qnii 
until  the  10th,  and  then,  by  the  act  of  fotf: 
ble  entry  and  detainer,  the  defendant  had  lu 
days  in  which  to  remove,  wherefore  the  m 
was  premature,— Jlay  T.  Annatron^  *  **■ 
SOS. 
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[b]  T.  and  C.  jointly  leased  to  L.,  the  rent  d 
to  be  paid  one-half  to  each.  Held,  that  upon  n 
nonpayment  the  posaession  of  the  lessee  be-  a 
came  tortious^  and  therefore  T.  and  C.  might  I 
join  in  a  aait  to  eject  him. — Treat  t.  Liddell,  I 
10  Cal.  302. 

[c]  If  a  tenant  renounces  the  tenancy  in  \ 
favor  of  an  adverse  title,  the  landlord  may  ^ 
elect  to  consider  himself  ousted,  and  main-  i, 
tain  ejectment. — ^Yan  Winkle  t.  ninekle,  21  t 
Cal.  342.  t 

[d]  Tenant  cannot,  by  submitting  to  being  ^ 
wrongfully  turned  out  of  possession  under  a 
writ  which  did  not  run  against  him,  and  then 
attorn  to  the  plaintiff  in  the  writ,  prevent  \ 
his  first  landlord  from  recovering  possession  y 
against  him  for  nonpayment  of  rent. — Calder-  g 
wood  T.  Pyter,  31  Cal.  333.  ^ 

[e]  Where  the  tenant  was  evicted  by  title  ^ 

paramount,  and  the  landlord  defended  £he  , 

action,  and  after  the  eviction  appealed,  the  ' 

taking  of  the  appeal  did  not  restore  the  tela-  f 

tion  of  landlord  and  tenant,  which  had  been  . 

destroyed  by  the  eviction,  so  as  to  enable  the  ^ 

landlord  to  commencje  an  action  against  the 

tenant  for  holding  over,  if  such  action  wai  ^ 

commenced  before  a  reversal  of  judgment.— 

Wheeloek  v.  Warschauer,  34  Cal.  265.  ° 

'  u 

[f]  The  grantee  of  leased  premises  cannot  ^ 
maintain  an  action  of  ejectment  against  a  ^ 
tenant  holding  under  an  unexpired  lease 
from  the  grantor,  on  the  ground  of  refusal  to  . 
pay  rent  to  the  former,  unless  the  tenant  was  ^ 
informed  of  .the  sale  before  the  rent  was  de-  ° 
manded.— O'Connor  v.  Kelly,  41  Cal.  432.  ' 

n 

[g]  Where  a  lessor  accepts  rents  from  his  C 
tenant  after  covenants  broken,  he  may  still 
maintain  an  action   for   possession   for  re- 
newed breaches  occurring  thereafter. — Jones  F 

Dnrrer,  98  Cal.  95,  30  Pac  1027."  J 

For  AVTBOBinxs  nou  Other  Statbs;  ^ 

See  32  Cent  Dig.,  cols.  1237-1257,  §§  1180- 

1203.  S 


§  112.   Oondittons  Pneedant  uS  No-  a 

tlce  to  Qait.  o 

t 

[a]  A  parol  tenancy  from  month  to  month,  , 

rent  payable  in  advance,  existed  between  the  ^ 

Slaintiff  and  the  defendant.    On  the  let  of  f 

'ovember,  1858,  the  defendant,  being  then  In  ^ 

possession,  denied  the  plaintiff's  title  and  \, 
refused  to  pay  rent.    On  December  23,  1858, 
the  plaintiff  brought  suit  in  justice's  court 

for  rent  due  November  Ist  and  December  1st,  y 

and  obtained  judgment,  which  was  paid.   On  b 

January  8,  1859,  a  notice  to  quit,  on  the  L 

ground  of  forfeiture  for  nonpayment  of  rent,  p 

was  served  on  defendant,  and  the  plaintiff  y 

brought  ejectment.    Held,  that  the  defend-  s 

ant,  having  persistently  denied  the  plaintiffs  t 

title,  was  a  trespasser,  and  not  entitled  to  no-  e 

tice  to  quit,  and  that  the  plaintiff  was  enti-  p 

tied  to  recover.— Smith  v.  Shaw,  16  Cal.  88.  1 
t 

[hi  Where  the  relation  of  landlord  and  ten< 

ant  is  disclaimed  by  the  tenant,  or  the  tenant  u 

repudiates  the  title  of  his  landlord,  neither  a  v 
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render  poasession  was  served,  and,  if  the  fact 
of  the  service  is  distinctly'  alleged,  this  alle- 

Sation  will  be  construed,  as  against  a  general 
emnrrer,  to  include  everything  necessary  to 
constitute  a  sufBcient  service. — Knowlea  t. 
Murphy,  107  Cal.  107,  40  Pac.  111. 

Fn  AiiTH<niTiE8  noH  Orara  States: 

See  32  Cent.  Dig^  eoli.  1246-1251,  SS 

1190-1192. 

S  114.  Actloiu  for  Uiilnrfnl  ]>eUlnar  In 
OaiuraL 

[a]  When  a  lessee,  after  the  expiration  of 
his  lease,  delivers  possessioa  to  the  lessor,  the 
relation  is  terminated;  and,  if  the  tenant 
afterward  re-enters  the  premises,  the  land- 
lord cannot  maintain  an  action  against  him 
under  section  13  of  the  act  concerning  forci- 
ble entries  and  unlawful  detainers. — Walla  v. 
Preaton,  28  Oal.  224. 

[b]  Ad  assignment  of  hli  lease  by  a  tenant 
to  his  landlord,  and  an  agreement  in  writing, 
executed  by  both  parties,  declaring  the  lease 
canceled  and  annulled,  and  the  tenant  re- 
leased from  all  future  responsibilities  under 
it,  will  not  destroy  the  relation  of  landlord 
and  tenant,  when  once  established,  until  thera 
is  a  surrender  of  the  demised  premises  to  the 
landlord;  and  an  action  of  forcible  entry  and 
detainer  may  be  maintained  against  the  tan- 
ant  for  their  reeovery. — ^Kower  v.  Gluck,  SS 
Cal.  401. 

[c]  If,  after  the  expiration  of  a  lease  and 
after  a  demand  in  writing  to  surrender  the 
premises,  the  tenant  retains  possession,  he  is 
guilty  of  an  unlawful  detainer  from  the  time 
of  receiving  the  demand. — Kower  v.  Gluck,  33 
CaL  401. 

[d]  Under  the  forcible  entry  and  detainer 
act  of  April  87,  1863,  an  action  for  an  unlaw- 
ful holding  over  cannot  be  maintained,  unless 
the  relation  of  landlord  and  tenant  is  shown 
to  exist  between  the  plaintiff  and  defendant 
at  the  time  of  making  plaintiff's  demand  for 
possession,  as  required  by  section  4  of  said 
act.— Steinbaek  v.  Krone,  36  CaL  303. 

[e]  A  party  cannot  recover  possession  of 
premises  under  the  act  allowing  an  action  of 
unlawful  detainer  to  be  brought  against  a 
tenant  holding  over  or  failing  to  pay  rent, 
unless  the  relation  of  landlord  and  tenant 
exists  by  convention.  Thus,  if  the  owner  of 
a  hotel  leases  the  same,  and  then  enters  into 
such  a  partnership  with  the  lessee  as  to  de- 
stroy the  lease,  he  cannot  afterward  main- 
tain an  action  of  nnlawful  detainer  a|;alDst 
his  partner  and  former  tenant. — Pico  v. 
Cuyas,  48  Cal.  639. 

[f]  An  action  of  unlawful  detainer,  for 
holding  over  after  the  expiration  of  the  term, 
cannot  be  maintained,  unless  the  time  during 
which  the  defendant  was  to  occupy  the  land 
had  expired  when  the  demand  for  possession 
was  made  by  the  plaintiff;  and  the  above 
rule  holds  good,  whether  the  agreement  under 
which  the  defendant  occupiea  is  a  lease  or  an 


agreement  to  farm  the  land  for  a  portion  of 
the  crop. — Sogers  t.  Hackett,  49  Cal  121. 

[g]  If  a  tenant  of  leased  premiaes  remain 
in  possession  after  the  breach  of  a  covenant 
on  hie  part  contained  in  the  lease,  which  can- 
not subsequently  be  performed,  an  aetioa 
may  be  brought  against  him  for  an  unlawful 
detainer  without  notice  to  perform  the  cove- 
nant.— Kelly  T.  Teagne,  68  CaL  68. 

[b}  A  tenant  who  holds  oTer  without  the 
consent  of  the  lessor,  and  refnses  to  surren- 
der possession,  is  not  a  tenant  at  will,  and  is 
liable  to  an  action  of  unlawful  detainer. 
Code  of  Civil  Procedure,  sections  1161, 1162.— 
Perine     Teague,  66  Cal.  446,  6  Pac  84. 

[i]  Where  a  sale  of  the  leased  premises  is 
made  by  a  landlord  to  his  tenant,  and  time 
is  of  the  essence  of  the  contract,  the  refual 
of  the  tenant  to  make  payment  when  dne, 
and  accept  the  deed,  puts  an  end  to  the  con- 
tract, at  the  option  of  the  landlord,  and  he 
raay  bring  his  action  as  landlord  for  nnlawfal 
detainer.— Norton  t.  Stnrla,  83  CaL  559,  it 
Pac.  527. 

[j]  Landlord  held  not  entitled  to  maintain 
action  of  unlawful  detainer  on  failure  of  ten- 
ant to  pay  increased  rent,  even  conceding 
sufBeieney  of  landlord's  notice  under  CiTil 
Code,  section  827.— Dawson  v.  Cerf  (CaL 
App,),  87  Pme.  559. 

Fn  AirrHOBiTiKa  raoic  Otheb  States: 

See  32  Cent  Dig.,  cols.  1257-1319,  §{ 
1205-1269. 

I  lis.    8tttBfcOC7  FlOTlBiOIU. 

[a]  Act  of  1862  provides  that,  when  a  ten- 
ant holds  over  after  expiration  of  his  tenn, 
demand  for  delivery  of  possession  "may  be 
made  at  any  time  within  a  year  after  the 
termination  of  the  lease,"  and,  if  demand  ii 
so  made,  the  lessor  may  thereupon  proceed  to 
expel  the  tenant.  Held,  that  such  act  made 
no  change  in  the  eonunon-law  rules  relatiag 
to  an  action  of  forcible  entry  and  detainer, 
except  in  the  fact  that  it  dispensed  with  the 
formal  entry  on  the  part  of  the  plaintiff  and 
substituted  therefor  a  written  demand.— 
Uridias  V.  Morrell,  8S  CaL  31. 

[b]  The  mode  of  changing  the  terms  of  i 
leaBe  on  notice  by  the  landlord  depends  solelj 
on  the  statute  (forcible  entry  and  detains 
act  of  1863,  see.  6),  and  the  eases  in  wditl 
each  defenses  can  be  made  are  limited  t» 
those  in  which  it  is  expressly  authorized.— 
Stoppelkamp  t.  Mangeot,  42  Cal.  316. 

Fm  AUTHOuma  roh  Othsb  States: 
See  82  Cent.  Dig.,  cols.  1258, 1259,  {  ISO! 

I  lie.   Demand  or  NoUee. 

[a]  In  an  action  for  nnlawfullyt  holdinf 
over  after  the  expiration  of  the  tenant 's 
term,  three  days'  notice  is  all  that  is  n- 
quired.— <iarbreU  t.  Fitoh,  6  CaL  189. 
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[b]  Tbe  act  of  18*3  in  regard  to  landlords 
and  tenants  does  not  require  that  a  demand 
of  rent  shall  precede  a  demand  of  possession 
in  order  to  make  a  holding  over  hj  the  ten- 
ant after  nonpayment  of  rent  an  unlawful  de- 
tainer.  A  demand  of  rent  made  at  the  aame 
time  of  the  demand  for  possesaion  ia  snffl- 
cient. — Brummagim     Spencer,  29  Cal.  661. 

[c}  A  lease  for  a  speeifled  time,  as  for  one 
month,  creates  an  estate  Bubstantiallj  difFer- 
ent  from  that  created  by  a  lease  for  an  in- 
definite period,  with  rent  payable  monthly, 
or  by  a  lease  from  month  to  month.  Where 
the  time  is  specified,  the  lease  terminates  by 
tbe  mere  lapse  of  time,  and  no  notice  is  nec- 
essary to  entitle  the  landlord  to  re-enter,  or 
to  enable  him  to  recover  possession  under  the 
forcible  entry  and  detainer  act  of  1863;  but, 
where  the  lease  is  from  month  to  month,  it 
does  not  terminate  by  tbe  mere  lapse  of  time, 
and  neither  party  can  terminate  it  without 
notice  to  the  other  in  advance  for  the  time 
required  by  laww — Stoppelkamp  t.  Mangeot, 
42  Cal.  316. 

[d]  An  aetion  of  nnlawful  detainer,  to  re- 
move a  tenant  at  will  for  holding  over,  can- 
not be  maintained  unless  the  landlord  first 
gives  notice  for  the  tenant  to  surrender  pos- 
session of  the  premises  (which  notice  termi- 
nates the  tenancy  at  the  end  of  thirty  days), 
and  at  the  end  of  thirty  days  gives  another 
notice,  making  a  demand  for  the  possession. 
King  T.  Connolly,  51  CaL  181. 

[e]  When  a  tenant  violates  one  of  the  cov- 
enants of  the  lease  other  than  the  failure  to 
pay  rent,  the  landlord  must  serve  on  him  a 

,  three  days'  notice  in  writing  to  perform  the 
covenant  or  deliver  possession  of  the  prop* 
erty  before  he  can  commence  an  action  under 
the  unlawful  detainer  act  to  remove  him.  A 

■  notice  to  deliver  pOTsession  ia  not  suffleieut. 
Opera  House  Assn.  t.  Bert,  52  Cal  471. 

[f]  Where  a  lease  reserves  the  right  of  re- 
entry, three  days'  notice  must  be  given,  as 
required  by  code,  sections  1161,  1162,  before 
a  summary  proceeding  can  be  instituted. — 
Smith  V.  Uil^  63  CaL  51. 

Jg]  A  notice  to  quit,  purporting  to  be 
signed  by  the  landlord  by  attorney,  is  good, 
where  the  attorney  had  authority  to  sign  it, 
no  written  authority  being  necessary,  under 
Civil  Code,  section  2309.  The  tenant  in  such 
case  questions  the  attorney's  authority  at  his 
own  risk.— relton  v.  Millard,  81  CaL  540,  22 
Pac.  750,  afiSrming  (1889)  81  CaL  S40,  21 
Pac.  533. 

[h]  In  the  lease  of  certain  land  it  was 
stipulated;  "Should  default  be  made  in  the 
payment  of  rent  when  due,  and  for  three  days 
thereafter,  the  lessor  might  re-enter  and  take 
possession  of  the  premises,  and  at  his  option 
terminate  the  lease."  Held,  that  after  de- 
fault a  summary  proceeding  for  unlawful  de- 
tainer cannot  be  brought,  under  Code  of  Civil 
Procedure,  section  1161,  subdivision  1,  as  at 
the  expiration  of  the  term;  but  that  three 
days'  notiee  of  the  lessor's  intention  must  be 
given,  as  required  in  ease  of  a  tenancy  at 


will.— SilTft  T.  Campbell,  84  CaL  420,  M  Fae. 
816. 

[i]  Code  of  Civil  Procedure,  section  1161, 
provides  that  a  tenant  of  real  estate  for  a 
term  less  than  life  is  gruilty  of  unlawful  de- 
tainer where  he  remains  in  possession  after  the 
expiration  of  his  term  without  permission, 
but  in  the  ease  of  tenanqr  at  will  it  must  first 
be  terminated  by  notiee.  Held  that,  where  a 
tenant  from  year  to  year  is  notified  before 
the  termination  of  his  lease  that  it  will  not 
be  renewed,  an  action  for  possession  can  be 
maintained  without  previous  notiee  or  de- 
mand.—MeKissiek  T.  Ashby,  98  CaL  422,  83 
Pac  729. 

[j]  Where  a  landlord  served  written  notice 
on  her  tenant  on  the  twenty-seventh  day  of 
January,  1900,  for  the  purpose  of  terminating 
the  tenancy  on  March  1,  1900,  and  before 
January  29th  notified  the  tenant  by  letter 
to  vacate  the  premises  in  thirty  days,  which 
letter  was  acknowledged  by  the  tenant's  at- 
torney, and  the  landlord  served  a  further 
written  three  days'  notiee  on  the  tenant  on 
the  seventh  day  of  March,  1900,  the  notices 
were  8u£Bcient  to  terminate  the  tenancy  and 
entitle  the  landlord  to  maintain  unlawful  de- 
tainer.—Ivory  T.  Brown,  137  CaL  603,  70  Pac. 
657. 

[k]  A  notiee  to  quit,  requiring  the  tenants 
to  pay  their  rent,  amounting  to  one  hundred 
dollars,  "being  the  amount  now  owing  from 
me  to  you,"  or  deliver  possession,  was  good, 
and  entitled  the  landlord  to  maintain  unlaw- 
ful detainer,  notwithstanding  the  mistake  in 
the  phrase  "me  to  yon." — ^Lacrabere  v.  Wise, 
71  Pao.  175. . 

[1]  Where  the  broken  covenant  is  not  capa- 
ble of  performance,  the  alternative  form  of 
notiee  to  the  tenant  to  perform  the  covenant 
or  surrender  possession  is  not  required;  but 
there  must  be  a  writton  demand  to  surrender 
the  possession  wHthin  three  days,  in  such 
ease,  as  a  condition  precedent  to  an  action 
for  unlawful  detainer. — Sehnittger  t.  Bose, 
139  Cal.  656,  73  Pac  449. 

§  117.   Defenses. 

[a]  In  an  action  by  a  landlord  against  his 
tenant  under  the  thirteenth  section  of  the 
forcible  entry  and  detainer  act  the  latter 
may  defend  by  showing  an  eviction  under  an 
adverse  title  in  a  judicUd  proceeding  of  which 
proper  notice  was  given  to  the  landlord.— 
Wbeeloek  v.  Warschaner,  21  C^.  809. 

[b]  In  an  action  of  forcible  entry  and  de- 
tainer to  recover  possession  from  a  tenant, 
the  latter  may  show  as  a  complete  defense  an 
agreement  made  by  the  landlord,  after  the 
expiration  of  the  lease,  providing  that  the 
tenant  should  have  possession  of  the  premises 
for  another  year,  on  paying  therefor  a  stipu- 
lated rent,  to  be  paid  if  the  land  is  included 
in  a  eertsin  survey,  which  agreement  vested 
in  the  tenant  a  right  to  possess  the  land  until 
the  expiration  of  the  agreement,  the  action 
having  been  brought  Mfore  the  ft^iration 
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of  the  time  apecifled  therein — Urldiaa  t.  Mor- 
rell,  25  Cal.  31. 

[e]  When  a  tenant  ia  evicted  on  final  pro- 
eesa  in  an  action  of  ejectment  hj  a  party 
claiming  title  adverse  to  his  lessor,  of  which 
action  the  latter  had  timely  notice,  the  ten- 
ancy is  thereby  determined,  and  a  subsequent 
taking  and  holding  by  the  tenant  under  a 
lease  from  the  evictor  is  not  in  subordination 
to  the  title  of  his  original  lessor;  and  an  ac- 
tion by  the  latter  against  the  tenant,  under 
the  forcible  entry  and  detainer  act,  for  an  un- 
lawful holding  over,  may  be  successfully  re- 
sisted by  the  tenant  by  showing  such  judg- 
ment and  eviction. — Steinback  v.  Krone,  36 
Cal.  303. 

[dj  Under  Statutes  of  1863,  page  652,  pro- 
viding that  if  a  tenant  shall,  after  rent  is 

due  from  him,  refuse  for  three  days  to  pay 
the  rent  or  quit  the  premises,  he  "shall  be 
deemed  guilty  of  an  unlawful  detainer,"  the 
subsequent  tender  by  a  tenant  in  default  of 
the  amount  due,  with  interest  and  costs,  is  no 
defense  to  an  action  of  unlawful  detainer. — 
Eoussel  V.  Kelly,  41  Cal.  360. 

[e]  In  an  action  of  unlawful  detainer 
against  a  tenant  for  holding  over,  the  mere 
fact  that  the  defendant  has  been  in  the  quiet 
and  peaceable  possession  of  the  premises  for 
one  year  before  the  commencement  of  the 
suit  will  not  defeat  the  action. — Johnson  t, 
Chely,  43  Cal.  299. 

[f]  To  a  landlord's  suit  for  unlawful  de- 
tainer, the  tenant  Bet  up  a  counterclaim  for 
damages  resulting  from  the  dilapidated  con- 
dition of  the  leased  premises.  Held,  that  a 
demurrer  to  the  counterclaim  was  properly 
sustained. — ^Van  Every  v,  Ogg,  59  Cal.  563. 

[g]  In  unlawful  detainer  against  a  tenant 
holding  over,  an  outstanding  lease  by  the 
landlord  to  a  third  person,  under  whom  the 
tenant  does  not  claim,  is  no  defense* — Yosem- 
ite  Valley  etc.  Big  Tree  Grove  Commn.  ▼. 
Barnard,  98  Cal.  199,  32  Pac.  982. 

[h]  Where,  in  forcible  entry  and  detainer, 
the  defense  is  that  a  deed  of  the  property  to 
plaintiff  by  defendant  and  the  lease  to  de- 
fendant were  obtained  by  fraud  and  undue 
influence,  but  defendant  does  not  ask  to  have 
the  deed  set  aside,  but  simply  defends  on 
the  ground  of  fraud,  he  may  do  this  without 
£rat  rescinding. — Simon  Newman  Co.  v.  Las- 
sing,  141  Cal.  174,  74  Pac.  761. 

[i]  In  unlawful  detainer  proceedings  the 
tenants  may  not  dispute  their  landlord's  title, 
though  be  has  leased  to  another,  they  not 
having  connected  themselves  with  the  new 
lease. — Vatuoue  t.  Cannobio  (Cal.  App.),  68 
Pae.  374. 

Fob  Authokities  raoic  0th kb  States: 

See  32  Cent.  Dig.,  cola.   1257-1275,  §§ 
1205-1216. 

I  118.    JTniladletioB  ud  Benuml  of 

Action. 

[a]  Where,  in  an  action  of  unlawful  de- 
tainer against  a  tenant  for  holding  over,  th« 


title  becomes  involved,  the  statute  authoriz- 
ing removal  of  actions  from  a  justice's  court 
to  a  district  court  applies. — ^Henderson  v. 
AUen,  23  Cal.  519. 

[b]  Constitution,  article  6j  section  8,  giving 
the  county  court  original  jurisdiction  of  ac> 
tiona  "of  forcible  entry  and  detainer,"  ia- 
cludes  cases  of  unlawful  holding  over  after 
the  termination  of  a  demise,  or  after  a  fail- 
ure to  pay  rent  according  to  the  lease. — Stop- 
pelkamp  v.  Mangeot,  42  Cal.  316. 

[cj  The  provisions  of  the  statute  conferring 
jurisdiction  on  county  courts  in  actions  to 
recover  possession  of  premises  held  over  by 
tenants  against  the  consent  of  the  landlord  in 
constitutional. — Stoppelkamp  t.  Bfangeot,  42 
Cal  316. 

[d]  The  county  courts  in  California  havs 
jurisdiction  of  actions  of  unlawful  detainer 
against  tenants  for  holding  over. — Johnson  t. 
Chely,  43  Cat  299. 

Fob  Authobitibs  reoM  Otheb  States: 

See  32  Cent.  Dig.,  cola.  1294-1319,  §9  1235- 
1269. 

S  119.   Parties  In  OenenL 

[a]  A  tenant  cannot  be  removed  under  the 
forcible  entry  and  detainer  act,  by  a  par- 
chaser  of  the  premises  and  an  assignee  of 
the  lease,  where  he  has  not  attorned  to  him, 
Beay  t.  Cotter,  29  Cal.  168. 

[b]  A  tenant  is  evicted  after  notice  to  his 
landlord  of  the  threatened  invasion  by  so 
adverse  title,  his  tenancy  ceases,  and  he  is  at 
liberty  to  take  a  lease  from  the  successful 
plaintiff  in  ejectment,  and  an  action  of  forci- 
ble entnr  cannot  be  maintained  against  intb 
tenant  by  the  first  landlord. — Steinback  t. 
Krone,  36  Cal.  303. 

[c]  The  executor  of  a  decedent,  anceeediiK 
to  the  possession  of  leased  premises  held 
by  deceased  at  the  time  of  his  death,  whs 
makes  default  in  the  rent,  is  not  within  Code 
of  Civil  Procedure,  section  1661,  authorisiiij 
an  action  for  forcible  detainer  by  a  landlord, 
and  summary  action  cannot  be  brought 
against  him.— Uartel      Ueehan,  63  CaL  47- 

[d]  A  lessee  moved  a  house  upon  the  lasi 
The  occupant  of  the  house  refused  to  leave  it 
Held,  that  be  became  a  subtenant  of  the  orig- 
inal lessor,  and  could  be  dispossessed  nndei 
the  forcible  detainer  act,  in  default  of  pay- 
ment of  rent  by  the  lessee. — Pardee  T.  Gr^i 
66  Cal.  524,  6  Pae.  380. 

[e]  Civil  Code,  section  821,  provides  thit 
one  to  whom  real  property  has  been  trta*- 
ferred  or  devised  on  which  rent  is  reserwd. 
or  to  whom  such  rent  is  transferred  on  d^ 
fault,  shall  be  entitled  to  the  aame  remediM . 
as  his  grantor  and  devisor.  Defendant  wu 
in  posaeuion  of  land  under  the  owner  in  itt, 
as  tenant  from  month  to  month.  The  ews«i 
rented  to  plaintiff  in  prasenti  for  five  yeirs. 
who  never  went  into  possession,  but  raiied 
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the  rent,  and  notified  defendant,  who  neither 
attorned  to  plaintiff  nor  paid  the  rent.  Held, 
that  plaintiff  was  a  ' '  successor  in  estate ' '  of 
the  landlord,  and  conld  sue  in  unlawful  de- 
tainer, under  Code  of  Ciyil  Procedure,  sec- 
tion 1161,  sabdivision  1. — ^McDonald  T.  Han- 
Ion,  79  CaL  442,  21  Pac  861. 

§  120.   Oomplaint  or  Petition. 

[a]  The  complaint  in  an  action  agaUist  a 
tenant  for  holding  otof,  brought  under  the 
forcible  entry  and  detainer  act,  need  not  al- 
lege that  such  holding  over  la  wrongful,  if  this 
appears  indirectly  from  the  allegations. — ^Uri- 
dias  V.  Morrell,  25  Cal.  31. 

[b]  Act  of  1862  provides  that,  when  a  ten- 
ant holds  over  after  expiration  of  hia  term, 
demand  for  delivery  of  posaeaaion  "may  bo 
made  at  any  time  within  a  year  after  the 
termination  of  the  lease,*'  and,  if  demand 
ia  so  made,  the  lessor  may  thereupon  proceed 
to  expel  the  tenant.  Held,  that  an  action  un- 
der such  section,  brought  eight  months  after 
the  expiration  of  a  lease,  which  did  not  aver 
that  the  holding  over  on  the  part  of  the  de- 
fendant was  wrongful,  nor  that  a  anrrender 
of  posaession  was  attempted  and  refused 
within  the  year  ensuing  the  lease,  did  not 
state  faetB  auffleient  to  eonstitute  the  cause 
of  action. — Uridias  v.  Morrel,  25  Cal.  31. 

[c]  If,  in  an  action  under  the  forcible  en- 
try act  to  recover  posaession,  on  the  ground 
of  forfeiture  for  nonpayment  of  rent,  the  al- 
legation in  the  complaint  that  a  demand  for 
the  payment  of  rent  was  duly  made  on  the 
premises  is  suffleient,  a  denial  that  the  plain- 
tiff ever  demanded  the  rent  is  a  good  answer, 
without  any  averment  that  the  demand  wu 
not  made  at  a  proper  place  on  the  promises.— 
McGlynn  v.  Moore,  25  Cal.  384. 

[d]  An  action  for  unlawful  detainer  can- 
not be  maintained  against  a  tenant  at  will, 
without  flrst  terminating  the  tenancy  by  giv- 
ing at  least  thirty  days'  notice  in  writing  to 
quit,  and  afterward  giving  three  days'  no- 
tice in  writing  to  surrender  the  possession; 
and  these  things  must  be  made  to  appear  by 
express  averments  in  the  compaint.  So  held 
in  a  case  where  the  tenants,  within  three  days 
after  the  termination  of  the  tenancy,  served 
upon  the  landlord  written  notice  that  they 
would  not  surrender -the  possession. — ^Martin 
T.  Splivalo,  56  Cal.  128. 

[e]  A  complaint  in  unlawful  detainer  by  a 
tenant  after  expiration  of  his  term  is  not  de- 
fective, because  not  stating  the  amount  of 
the  rent  to  be  paid,  where  it  avttrs  a  lease 
for  a  certain  yearly  rent,  which  was  paid  by 
defendant.— Odell  T.  Buttrick,  126  Cal.  551, 
99  Pae.  133. 

[f]  A  complaint  in  unlawful  detainer,  alleg- 
ing plaintiff's  ownership,  the  lease  to  defend- 
ant for  a  fixed  term,  defendant's  entry  into 
possession,  a  demand  for  possession  within 
sixty  days  after  the  expiration  of  the  term, 
and  defendant's  eontinued  possession  and  re- 
fusal to  surrender,  sufficiently  shows  that  de- 
fendant is  in  possession  without  the  permis- 
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the  lease  waa  to  ran  tor  ten  years  from  Ae  ex- 
piration of  a  preTions  lease  does  not  warrant 
the  court  is  disregarding  the  terms  of  the 
lease  that  it  should  run  ten  years  from  a 
named  date. — Tosemite  Valley  etc.  Big  Tree 
Grove  Commra.  t.  Barnard,  98  Cal.  109,  82 
Pae.  982. 

[e]  Evidence  in  an  action  for  unlawful  de- 
tainer examined,  and  held  to  sustain  finding 
that  defendants  had  agreed  to  pay  fifty  dol- 
lars a  month  rent  for  the  leased  premises^ 
Laerabere     Wise,  71  Pae.  175. 

[f]  Ib  forcible  entry  and  detainer  the  ser> 
vice  of  a  three  days'  notice  demanding  pay- 
ment of  rent  or  possession,  required  by  Code 
of  Civil  P/ocedure,  section  1161,  subdivision 
2,  eannot  be  proved  b^  tbe  affidavits  of  per- 
sons making  the  service,  but  only  by  their 
testimony  as  witcesses  given  in  open  court,  as 
the  best  evidence.  Judgment  (1903),  71  Pac. 
175,  reversed. — Laerabere  t.  Wise,  141  CaL 
554,  75  Pae.  185. 

[g]  Code  of  CivU  Proeednre,  section  2000, 
providing  that  an  affidavit  may  be  used  to 
prove  tbe  service  of  a  notice  in  an  action  or 
special  proceeding  to  obtain  a  provisional 
remedy,  etc.,  does  not  authorize  tbe  proof  of 
service  of  a  three  days*  notice  demanding 
pa>*ment  of  rent  or  possession  in  forcible 
entry  and  detainer  by  affidavit  of  the  persons 
making  the  service,  where  such  service  is 
denied.  Judgment  (1903),  71  Pac.  175,  re- 
versed.— Laerabere  v.  Wise,  141  Cal.  554,  75 
Pac.  185. 

[h]  In  unlawful  detainer,  evidence  held  suffi- 
cient to  support  findings  that  the  transaction 
by  which  the  original  lessor  conveyed  the 
premises  to  plaintiffs  was  concocted  solely  to 
deprive  defendant  of  his  rights  under  the 
lease.— Ogle  t.  Hnbbel  ^CaL  App.),  82  Pao. 
217. 

[i]  In  unlawful  detainer,  where  the  defense 
was  that  a  conveyance  to  plaintiffs  was  made 
with  intent  to  defraud  defendant  of  his  right 
to  purchase  tbe  premises,  it  was  competent  for 
defendant  to  show  ability  and  willingness  to 
purchase  at  the  fair  market  value. — Ogle  T. 
Hubbel  (Cal,  App.),  82  Pac.  217. 

[j]  In  unlawful  detainer,  evidence  of  plain- 
tiff's financial  irresponsibility  held  compe- 
tent under  the  issues. — Ogle  Hubbel  (CaL 
App.),  82  Pae.  217. 

[k]  In  an  action  for  unlawful  detainer,  evi- 
dence held  snfficient  to  warrant  a  finding  that 

defendaots  remained  in  possession  after  the 
termination  of  the  lease  without  plaintiff's 
pcrniiKsion. — Craig  v.  Gray  (CaL  App.),  82 
Pac.  699. 

[1]  As  oral  lease  for  a  year  held  not  so  im- 
probable that  the  jury  must  disbelieve  testi- 
mony of  such  lease. — Withers  v.  Massengill 
(CaL  Sup.),  84  Pae.  153. 

[m]  Evidence  in  an  action  of  unlawful  de* 
tainer  examined,  and  held  not  insufficient  to 
sustain  a  verdict  for  defendants. — Witheri  t. 
MasaengiU  (CaL  Sup.),  84  Pao.  153. 


[n]  In  vnlawfo]  detainer,  erideaee  to 
mstaln  a  finding  that  defendant  IC  entered 

as  tenant  from  month  to  month  onder  an  im- 
plied agreement  to  pay  rent  at  a  specified 
rate,  etc.— Coney  ▼.  Lorett  (CaL  App.),  84 
Pae.  428. 

[o]  In  an  action  of  unlawful  detainer,  evi- 
dence held  insufficient  to  sustain  findings  for 

Slaintiff.— Ahlen  v.  Barrett  (CaL  App.),  87 
'ae.  238. 

I  123.   bmaa,  Proof  and  Vaiiaaee. 

[a]  In  an  action  of  forcible  entry  and  de- 
tainer, the  holding  over  of  the  land  is  the 
foundation  of  the  action,  and  must  neeessarily 
eb  proved,  like  any  other  substantial  faet. — 
Bead  V.  Grant,  4  Cal.  176. 

[b]  The  lease  being  in  pneaenti,  it  was  im- 
material that  plaintuf  did  not  enter  into  pos- 
session.—McDonald  V.  Hanlon,  79  CaL  442,  21 
Pac.  861. 

[e]  Where  an  action  of  unlawful  detainer 
it  brought  by  the  landlord,  after  the  termina- 
tion of  the  lease,  under  Code  of  Civil  Proce- 
dure, section  1161,  subdivision  1,  which  de- 
clares a  tenant  guilty  of  unlawful  detaiser 
"when  he  continues  in  possession,  after  the 
expiration  of  the  term  for  which  it  is  let  to 
him,  without  the  permission  of  his  landlord," 
the  three  days'  notice  required  by  subdivi- 
sion 2  to  terminate  a  tenancy  at  will  is  not 
required  to  be  shown. — Earl  Orchard  Co.  v. 
Fava,  138  Cal.  76,  70  Pae.  1073. 

[d]  Where,  in  an  action  for  unlawful  de- 
tainer, defendant  alleged  in  bis  answer  that 
a  deed  executed  by  him  conveying  the  land 
to  the  lessor  and  tbe  lease  thereof  made  by 
plaintiff  to  defendant  were  executed  under 
fraud  and  undue  influence,  defendant  eonid 
show  as  part  of  the  transaction  leading  up  to 
the  lease,  and  as  evidence  on  the  ques- 
tion of  fraud  and  undue  influence  in  the  exe- 
cution of  the  lease,  that  the  deed  as  well  u 
tbe  lease  was  so  executed,  and  show  the  re- 
lation of  each  to  the  other  as  one  transaction. 
Simon  Newman  Co.  v.  Lassing,  141  CaL  174, 
74  Pac.  761. 

[e]  In  forcible  entry  and  detainer  to  re- 
cover leased  premises  for  nonpayment  of  rent, 
the  service  of  a  three  days'  notice  demanding 
payment  of  rent  or  possession  required 
Code  of  Civil  Procedure,  section  1161,  subdi- 
vision 2,  must  be  alleged,  and  proved,  if  de- 
nied. Judgment  (1903),  71  Pac.  175,  rerened. 
Laerabere  v.  Wise,  141  Cal.  554,  75  Pae.  18^ 

[f]  In  unlawful  detainer,  defendant  may 
show  that  the  lease  is  held  by  plaintiffs  in 
fraud  of  his  rigbta.— Ogle  T.  Hubbel  (Cil 

App.),  82  Pac.  217. 

[g}  An  allegation  of  the  service  of  a  thret 
days*  notice  to  pay  rent  or  surrender  poasw- 
sion  not  having  been  denied  held  not  is  it- 
lue.— Coney  T.  Lovett  (CaL  App.),  84  Fsa 
428. 

§  iSi,   Damagaa. 

[a]  In  an  action  of  foreibla  entry  and  di- 
tainer,  damages  sastained  1^  tho  landlord  t> 
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premiaes  adjoining  the  demised  premises  la 
consequence  of  the  tenant's  holding  over  can- 
not be  neoTored. — Kower  t.  Olnck,  38  CaL 
401. 

[b]  A  judgment  for  fifty  dollars  damages 
for  wrongfully  retaining  poBsession  of  demised 
premises,  after  the  expiration  of  the  lease, 
IB  not  exeessire,  where  it  appears  that  the 
land  was  detained  for  fifty  days,  and  the 
rents  and  profits  w«r«  thirty  dollars  per 
month.— Taylor  t.  Terry,  71  Cal.  46,  U  Pae. 
813. 

[c^  Under  the  direct  provisions  of  Code  of 
Civil  Procedure,  sections  735,  1174,  judgment 
may  be  rendered  against  a  defendant  in  forei* 
ble  detainer  for  three  times  the  amount  of 
rent  due  at  the  time  of  trial  if  the  nnlawful 
detainer  is  after  default  in  rent. — Nolan  T. 
Hentig,  138  CaL  281,  71  Pac.  440. 

[d]  XTnder  Code  of  Civil  Procedure,  section 
1174,  authorizing  the  jury  or  court  in  forcible 
detainer  actions  to  assess  the  damages  occa- 
sioned to  the  plaintiff  by  any  unlawful  de- 
tainer, and  find  the  amount  of  rent  due,  if 
the  alleged  unlawful  detainer  be  after  default 
in  rent  the  court  has  authority,  under  a  com- 
plaint  praying  for  one  month 's  rent,  to  deter- 
mine from  the  evidence  the  rent  due  at  the 
time  of  trial,  and  render  judgment  therefor. 
Nolan  T.  Hentig.  138  Cal.  281,  71  Pae.  440. 

[e]  Under  Civil  Code,  sections  3334,  S345, 
and  Code  of  Civil  Procedure,  section  1174, 
the  value  of  rents  and  profits  trebled  cannot 
be  awarded  as  damages  in  an  action  of  unlaw- 
ful detainer. — Buhman  v.  Nickels  ft  Brown 
Bros.,  1  Cal  App.  266,  82  Pae.  86. 

I  126.   Findings  and  Jndcment. 

[a]  Where,  in  an  action  for  unlawful  de* 
tainer,  the  court's  eonelusions  of  law  were 
that  four  hundred  dollars  rents  should  be 
awarded  plaintiff,  there  was  no  impropriety  in 
designating  the  amount  as  "damages"  in 
the  judgment,  as  Civil  Code,  section  3281,  de- 
clares that  every  person  who  suffers  detriment 
from  the  unlawful  act  of  another  may  re- 
cover compensation  therefor  in  money,  which 
is  called  damages. — Keyes  t.  l£oy  Jin  Man, 
136  CaL  129,  68  Pac.  476. 

[b}  In  an  action  of  unlawful  detainer  com- 
menced on  April  8th  the  complaint  alleged 
that  a  month's  rent  of  $200  was  due  April 
1,  and  the  court  so  found.  The  prayer  was 
for  $600,  "being  treble  the  rent  now  due,  as 
aforesaid."  The  conclusions  of  law  were 
that  judgment  ahonld  be  entered  for  plain- 
tiff for  $100  for  rents  "due  and  accruing" 
and  the  jndgment  entered  was  for  '  *  $400  rents, 
damages  with  interest  thereon."  The  find- 
ings were  dated  June  Ist.  Held,  that  the 
findings  and  conclusions  of  law  together 
showed  that  rents  to  the  extent  of  $200  had 
accrued  after  the  action  was  begun,  and  that 
$200  was  due  before  the  action  was  begun, 
and  therefore  the  judgment  was  within  Civil 
Code,  section  3283,  allowing  damages  in  civil 
proceedings  for  detriment  resulting  after  ac- 
tion begnnj  -and  hence  that  the  complaint 


and  findings  supported  the  conclusions  of  law 
and  judgment. — Keyes  v.  Moy  Jin  Mun,  136 
Cal.  129,  68  Pae.  476. 

[e]  In  an  action  for  unlawful  detainer,  the 
court's  failure  to  find  on  an  issue  raised  with 
reference  to  a  conveyance  of  bis  interest  by 
one  of  the  plaintiffs  to  another,  on  which  there  ' 
was  no  evidence,  held  not  prejudicial  to  de- 
fendanta.~Craig  r.  Qny  (CaL  App.},  82  Pae. 
699. 

[d]  In  unlawful  detainer,  a  finding  that 
plaintiffs  were  not  damaged  held  proper. — 
Ogle  v.  Hnbbel  (Cal.  App.),  82  Pac.  217. 

[e]  In  unlawful  detainer,  held  nnnecessary 
to  find  that  defendant  refused  to  pay  rent  to 
plaintiff.— O^e  t.  Hubbel  (CaL  App.),  82 
Pae.  217. 

[f]  In  unlawful  detainer,  findings  held  not 
contradictory. — Ogle  t.  Hubbel  (Cal.  App.),  82 
Pac.  217. 

[g]  Where  in  forcible  detainer  plaintiff 
seeks  to  have  a  forfeiture  declared  because  of 
breach  of  the  conditions  of  the  lease,  the 
court,  in  the  exercise  of  its  equitable  powers, 
may  decree  a  reformation  of  the  lease. — Gray 
T.  iCaier  ft  Zobelein  Brewery  (CaL.  App.),  84 
Pae.  280. 


I  126.  Warrant  to  Dispossess  and  ExecnUon 
Thereof. 

[a]  A  writ  of  possession,  obtained  by  plain- 
tm  after  judgment,  for  the  possession  of  land 
and  for  treble  rents  for  ita  detention,  is  not 
fully  executed  at  the  time  of  the  making  of 
an  order  staying  execution  of  the  writ  and 
the  giving  of  a  bond  by  defendant,  where  it 
appears  from  the  sheriff's  return  that  he  had 
only  taken  out  of  the  building  on  the  premises 
in  question  so  much  of  the  personal  property 
levied  en  by  him  as  was  necessary  to  satisfy 
plaintiff's  money  judgment,  and  that  he  bad 
been  unable  to  remove  the  balance,  as,  while 
80  engaged,  the  order  staying  execution  had 
been  served  upon  him,  and  where  other  evi- 
dence shows  that  the  property  remained  in 
the  possession  and  under  the  control  of  an  em- 
ployee of  the  sheriff,  though  the  employee 
states  in  his  affidavit  that  he  holds  by  license 
of  the  plaintiff. — Lee  Chuck  v.  Quan  Wo 
Chong  Co.,  81  CaL  222,  15  Am.  St.  Bep.  50,  22 
Pae.  594. 

FOl  AUTHOBITIBS  nOH  OTHXB  STATES: 

See  32  Cent  Dig.,  cols.  1374-1378,  §§  1322- 


§  127.  B0Tl«W. 

[a]  Where  defendant  in  an  action  for  un- 
lawful detainer  answers  that  he  held  over  un- 
der an  oral  agreement  by  which  be  was  to 
do  certain  work  for  plaintiff  as  a  part  con- 
sideration for  the  renewal  of  the  lease,  which 
work  he  had  performed,  and  which  was  of 
a  certain  value,  failure  to  find  the  value  of 
the  work  is  not  error,  since  the  action  was  not 
for  an  adjoatment  of  mutual  accounts,  and 
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hence  the  ralae  of  the  work  waa  immaterial. — 
Schweilcert  v.  Seavey,  130  Cal.  xviii,  62  Pac. 
600. 

[b]  Allegation  of  complaint  in  nnlawfal  de- 
tainer held  too  indefinite  to  authorize  appel- 
late court  to  assess  tenant  'a  damages. — 
Bubman  v.  Nickels  ft  Brown  Broi.,  1  Cal.  App. 
266,  82  Pac  85. 

Fob  AVTHcttrms  nou  Othbb  Statib: 

See  32  Cent.  Dig.,  cola.  1385-1389,  88 
1336-1343. 

S  128.  Bestltntion. 

[a]  If  judgment  passes  aninst  defendant 
in  nnlawfal  detainer,  and  plaintiff  ia  placed 
in  possession,  and  defendant  appeals,  and  the 

judgment  is  reversed,  defendant  is  entitled 
to  be  restored  to  possession,  even  if  plaintiff 
has  rented  the  premigea. — ^Pieo  t.  Cnvas,  48 
Cal.  639. 

[b]  Right  of  restontlon  to  estate  after 
Judgment  of  forfeiture,  given  tenant  hj  Code 
of  Civil  Procedure,  section  1174,  held  waived 
by  surrender  of  estate. — Owen  v.  Herzikoff 
(Cal.  App.),  84  Pac.  274. 

FOl  AUTHORITIES  rsOM  OTHU  STATES; 

See  32  Cent.  Dig.,  coll.  1389-1391,  $  1344. 


Z.   SENTINa  ON  SHAKES. 

NATURE  OF  CONTRAOT  OB  RELATION  0R>- 

ATED,  I  120. 
RIGHTS  AND  UABILITIES  AS  TO  CROPS.  | 

lao. 

RIGHTS  AND  LIABILITIES  AS  TO  THIRD  PER- 
SONS. I  131. 
POSSESSION    OP    LAND    AND    DIVISION  OS* 

CROPS.  I  182. 
ACTIONS  BETWEEN  PARTIES,  |  1S«. 

Cnpplng  contracts.         Crops,  |  4, 


f  129.  Natnza  of  Oonteoct  or  Bdatlon  On- 
at«L 

[a]  Contract  to  work  a  farm  or  mine  on 
shares  does  not  create  relation  of  landlord 
and  tenant. — Bernal  t.  Rovions,  17  Cal.  S42. 

[b]  A  written  instrument,  by  whieh  B.  "de- 
mised, leased  and  to  farm  let"  premises  to 
C,  "to  have  and  to  hold,"  etc.,  and  C.  cove- 
nanted not  to  "nnderlet  the  said  premises  or 
yield  the  possession  thereof  to  any"  but  B., 
and  to  properly  cultivate  and  plant  the  land 
at  his  own  expense,  and  to  deliver  thereon 
to  B.,  on  the  premises,  one-sixth  of  all  the 
crops,  as  soon  as  harvested,  is  a  lease,  and 
not  a  contract  for  lervicea. — Walls  t.  Preston, 
25  CaL  59. 

[c]  A  written  contract  purporting  to  be  a 
lease  of  a  certain  tract  for  a  specified  term, 
with  mutual  agreements,  by  th«  terms  of 
which  the  parties  of  the  second  part  were  to 
plant  crops  and  make  certain  improvements, 
and  the  party  of  the  firat  part  waa  to  furnish 


certain  fanning  implements,  seed,  and  feed, 
and  make  certain  other  improvements,  and 
the  increase  of  certain  liveatock  then  on  the 
farm,  as  well  as  certain  shares  of  the  crops, 
were  to  be  delivered  to  the  party  of  the  first 
part,  and  closing  with  the  provision  that,  ia 
case  of  default  in  any  sf  the  eovena&ta  by  the 
parties  of  the  second  part,  the  first  party 
might  re-enter,  but,  if  no  default  were  made, 
the  parties  of  the  second  part  should  bold  the 
premises  for  the  term  without  hindrance,  is 
in  legal  effect  a  lease  for  a  definite  term  of 
years,  and  creates  the  relation  of  landlord  and 
tenant,  and  not  a  partnership. — Smith  v. 
Scfanltz,  89  Cal.  620,  86  Pac  1087. 

[d]  It  appeared  that  defendant  had  been 
for  several  years  foreman  in  charge  of  til 
plaintiff's  lands,  with  authority  to  rent  the 
same,  and  negotiate  the  purchase  and  sale  of 
land;  that,  in  1891,  a  tract  of  five  hundred 
acres  was  subdivided  for  purposes  of  sale; 
that,  prior  to  the  subdivision,  three  hnndred 
and  fifty  acres  of  this  tract  had  been  leased 
for  the  planting  of  a  crop  in  the  winter  of 
1891,  which  would  not  mature  till  1893,  sod 
that  the  tenant  had  summer-fallowed  the  same 
in  the  spring  of  1891;   that,  at  defendant's 
suggestion,  plaintiff  purchased  the  summer- 
fallow  from  the  tenant;  that,  as  plaintiff's 
foreman,  defendant  had  authority  to  culti- 
vate lands  for  plaintiff's  benefit;   that.  No- 
vember 21,  1891,  defendant  wrote  plaintiff, 
"There  is  three  hundred  and  fifty  acres  of 
summer- fallow;  ....  I  will  need  seed  wheat 
to  put  it  in, ' '  and   again,   December  1st, 
"What  shall  I  do  with  the  summer-fallow f" 
that  not  till  two  months  after  he  began  seed- 
ing the  land  was  there  an  intimation  that  de- 
fendant was  putting  it  in  on  shares;  thst 
plaintiff  paid  for  the  labor  employed  in  pot- 
ting in  the  crop,   and   furnished   the  seed. 
Held,  that  the  evidence  was  insufficient  to  es- 
tablish the  relation  of  landlord  and  tenant.— 
Paige  V.  Akins,  112  Cal.  401,  44  Pac.  666. 

[e]  A  contract  whereby  one  agrees  to  farm 
land  let  to  him  for  a  terra  of  years,  sad  to 
give  annually  for  the  use  thereof  a  certain 
portion  of  the  products  grown  thereon,  is  a 
lease,  and  not  a  cropping  contract;  and  tke 
portion  of  the  product  to  be  delivered  to  tki 
landlord  when  gathered  is  rent. — Clarke  r, 
Cobb,  121  Cal.  595,  54  Pac.  121. 

[f]  Contract  held  a  cropping  contract,  fti 
not  a  lease,  and  that  the  parties  were  teninti 
in  common  of  the  crop. — Adams  t.  Thoratoi 
(CaL  App.),  88  Fae.  215. 

FOB  AmnoBims  rfou  Otheb  Statis: 

Agreements  for  the  cultivation  of  land 

on  the  shares:  37  Am.  Dec.  317,  note. 
Who  are  croppers,  title  and  remedies  oi: 

98  Am.  St.  Rep.  953,  notea.   See,  ii»> 

32  Cent  Dig.,  cols.  1394-1398,  $§  130- 

1351. 

§  ISO.  Sights  and  ^abilities  as  to  Cnpa 

[a]  Where  a  farm  is  worked  on  sbare^  eW^ 
cotenant  is  entitled  to  the  whole  of  the  er^ 
as  against  all  persons  but  his  .coteaaBt,  iM 
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can  maintain  a  snit  for  its  TeeoToij.-— Knox 
T.  Marshall,  19  CaL  617. 

[b]  Where  a  leasee  of  farming  land  agrees 
to  paj  the  lessor  a  part  of  the  crop  as  rent, 
and  to  give  him  possession  of  the  whole  crop 
until  the  rent  is  paid,  a  sale  of  the  crop  hj 
the  lessee  does  not  pass  the  title  as  against 
the  lessor.— Wentworth  v.  Miller,  53  Cal.  9. 

[e]  By  the  terms  of  a  lease  the  lessees  were 
to  hold  the  land  long  enough  to  raise  a  crop 
of  barlej,  and  to  deliver  to  the  lessor  as  rent 
a  fourth  of  the  crop,  after  it  was  harvested 
and  sacked.  The  lessees  kaTing  failed  to 
harvest  the  crop  nntfl  it  was  about  to  be  lost, 
and  having  abandoned  the  land,  the  lessor 
harvested  at  an  expense  of  more  than  twice 
its  market  value.  Held,  it  was  the  duty  of 
the  lessees  to  harvest  and  remove  the  crop 
within  a  reasonable  time,  and,  upon  their 
failure  to  do  so,  the  lesaor  had  the  right  to 
re-enter.— Charles  ▼.  Davis,  59  Cal.  479. 

[d]  Contract  to  work  a  farm  on  shares 

makes  parties  tenants  in  common  of  the  crop 
until  division  ia  made.  But  not  before  per- 
formance of  condition,  if  owner  of  land  is  to 
be  owner  of  crop  until  a  condition  is  fulfilled. 
Bemal  v.  Hovious,  65  Cal.  173. 

[e]  In  consideration  of  "one-fifth  of  the 
crop,  delivered  clear  of  expense,"  platntiif 
agreed  to  furnish  defendant  "one  hundred 
and  forty  acres  of  land,  more  or  less,  to  sow 
in  wheat."  Defendant  sowed  but  nineteen 
acres,  and  on  the  balance  of  the  land  grew  a 
Tolunteer  crop  of  wheat.  Held,  that  defend- 
ant was  not  entitled  to  harvest  any  portion  of 
the  volunteer  crop.— Shaw  v.  Mayer,  95  Cal. 
301,  30  Pac.  541. 

[f]  In  the  absence  of  appropriate  words  in 
a  lease  reserving  part  of  the  crop  as  rent,  to 
indicate  that  the  crops  are  to  be  held  in  co- 
tenancy, the  products  to  be  delivered  to  the 
landlord  after  harvest  will  be  deemed  the 
property  of  the  tenant  until  that  time.— 
Clarke  v.  Cobb,  121  Cal.  595,  54  Pac.  74. 

[g]  Where,  by  a  cropping  contract,  the 
landlord  is  to  pay  for  certain  pasturage,  the 
tenant  cannot  retain  hia  share  of  the  crop  un- 
til he  pays  the  amount  doe  therefor,  if  the 
contract  gives  no  lien  on  the  crop  for  the  pas- 
turage.— Bohrer  v.  Babeock.  126  Cal.  222,  58 
Pae.  537. 

[hJ  Where  a  cropping  eontraet  provides  for 
a  division  of  the  crops  between  the  parties, 
they  are  tenants  in  common  of  all  crops  raised 
under  the  contract  until  they  are  divided. — 
Rohrer  Babeoek,  126  Cal.  222,  68  Pac 
537. 

Fob  AUTHQimis  noH  Othxb  Statis: 

See  32  Cent.  Dig.,  epls.  1414-1442,  §8  1367- 
1400. 


§  131.   BiglitB  and  LiabUltlfls  as  to  TUid 
Persons. 

[a]  The  mortgagee  of  a  growing  crop 
planted  by  «  tenant,  under  a  eontraet  which 


ontitlet  the  landlord  to  a  portion  of  tke  crop, 
only  succeeds  to  the  interest  of  the  mortga- 
gor; and  where  the  mortgage  is  made  by 
the  tenant,  and  the  mortgagee  takes  posses- 
sion, harvests  the  crop,  and  converts  the 
whole  to  his  own  use,  he  ia  liable  for  the 
share  of  the  landlord  on  a  proper  demand  fw 
its  delivery. — Sanol  v.  MoDoy,  63  CaL  369. 

[b]  Crop  raised  by  tenant  under  lease  mak- 
ing it  property  of  landlord  until  advances  are 
paid  cannot  be  attached  by  tenant's  creditor, 
while  advances  are  unpaid. — ^Howell  v.  Pos- 
ter, 65  Cal.  169,  3  Pae.  647. 

[c]  Ezeention  purchaser  of  lessor's  share  of 

crop  may  recover  it  from  leasee  on  shares,  if 
wrongfully  delivered  to  lessor. — Polack  v. 
Gurnee,  66  Cal.  264,  266,  5  Pac.  229,  610. 

[d]  Bemedy  of  lessor  for  breach  of  contract 
by  lessee  not  to  sell  or  remove  the  hay  is 
to  be  sought  by  re-entry,  or  by  action  for 
damages,  and  not  by  injunction  against  a 
third  person  whose  claims  upon  the  hay  were 
acquired  in  ignorance  of  the  pretensions  of 
the  lessor.- Marshall  T.  Lnlz,  115  CaL  622, 
47  Pac  597. 

[e^  Plaintiffs  contracted  with  E.  to  crop 
their  land  for  half  the  grain  raised,  the  grain 
to  be  divided  **on  the  ground"  at  the  con- 
clusion of  the  threshing,  and  E.  to  deliver 
"the  remaining  one-half  of  the  crop  re- 
tained" by  plaintiffs  at  a  place  to  be  desig- 
nated by  them.  The  entire  crop  was  to  be 
the  property  of  plaintiffs  until  their  half  was 
so  delivered.  When  all  the  grain  but  one 
stack  was  threshed,  E.  delivered  one-half  of 
the  threshed  grain  at  a  certain  place  under 
plaintiffs'  directions,  and  in  sacks  marked 
with  their  names.  The  remainder,  together 
with  the  unthreshed  stack,  was  levied  on  by 
the  sheriff  under  an  attachment  against  E. 
Held,  that  plaintiffs  could  recover  from  the 
sheriff  only  the  unthreshed  grain. — Crocker 
T.  Cunningham,  122  CaL  547,  55  Pac  404. 

[f]  An  order  by  the  owner  of  land  to  one 
who  is  cultivating  it  under  an  agreement 
whereby  the  owner  is  to  have  a  share  of  the 
crops  for  the  use  of  the  land,  directing  the 
cultivator  to  pay  the  rent  to  anotlier,  will 
be  construed  as  an  assignment  of  the  own- 
er's share  of  the  growing  crops,  and  pass 
the  title  to  the  assignee  as  against  a  subse- 
quent levy  by  the  assignor's  creditors. — 
Cnrtner  v.  Lyndon,  128  Cu.  36,  60  Pae.  462. 

[g]  The  fact  that  the  rental  specified  in  a 
lease  was  to  consist  of  a  share  of  the  grain 
raised,  to  be  delivered,  after  harvesting,  in 
sacks,  did  not  make  the  landlord  owner  of  a 
share  of  the  growing  crop;  and  where  re- 
spondent employed  a  third  party  to  harvest 
all  the  grain,  and  the  latter  broke  the  con- 
tract, he  was  entitled  to  recover  the  damage 
caused  to  the  entire  crop. — ^Holt  Mfg.  Co.  v. 
Thornton,  136  CaL  232,  68.  Pac  708. 

[h]  Where  plaintiff,  the  owner  of  certain 
land,  contracted  with  T.  to  raise  a  crop  of 
wheat  thereon,  by  which  T.  ureed  to  har- 
vest the  Orop  and  deliver  to  puintiff  at  hii 
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warehoase  oae-fonrtfa  thereof,  and  that  T. 
ahoald  receive  on  the  ground,  vrhen  threshed, 
the  remaining  three-fourths  of  the  crop  as 
fall  paj-  for  his  services,  less  such  an  amonot 
as  shall  be  necessary  to  reimburse  plaintiff 
for  any  amount  owing  by  T.  to  plaintiff  at 
the  time  the  wheat  ii  delivered,  and  T.,  after 
mortgaging  the  crop,  refused  to  have  any- 
thing further  to  do  therewith,  whereupon 
plaintiff  had  the  wheat  headed  and  stacked, 
when  it  was  removed  by  the  mortgagee,  plain- 
tiff was  entitled  to  recover  the  wheat  so  re- 
moved in  replevin,  he  being  entitled  to  pos- 
session of  the  entire  crop,  including  T.'s  in- 
terest, against  such  mortgagee,  until  he  had 
been  reimbarsed  for  the  amount  owing  to 
him  from  T.— Taohy  T.  Linder,  144  Cal.  790, 
78  Pae.  238. 

Fob  ADTHOBtms  nou  Otheb  States: 

See  32  Cent.  Big,,  cola.  1411,  1412,  8  1363; 
eols.  1437-1442,  {§  1394-1400. 

I  132.  PosMBSttm  of  Lud  lad  DiTlilcni  of 

Crops. 

[a]  Possession  belongs  to  owner  when  land 
is  worked  on  shares. — Henderson  Allen,  23 
CaL  521. 

[b]  Under  a  cropping  contract,  whereby  the 
landlord's  half  is  to  be  stacked  in  a  certain 
place,  a  stacking  of  hUt  of  it  in  that  place 
M  a  complete  division  of  it,  and  places  the 
ownership  in  him. — Bohrer  v.  Babcock,  120 
CaL  822,  6S  Pae.  637. 

Fob  AuTHoamis  nuw  Or&u  Statbb: 
Sea  88  Cent.  Dig.,  eol.  142S,  §  1371. 

S  133.  AeUons  Between  Farttes. 

[a]  Where  a  tenant  under  a  lease  agreed 
to  deliver  to  the  lessor  two-fifths  of  all  grain 
produced  on  the  premises,  and  has  raised 
grain  which  he  threatens  to  convert  to  his 
own  use,  denying  the  lessor's  right  to  any 
part,  the  latter  is  entitled  to  a  partition,  and 
the  appointment  of  a  receiver  under  Code  of 
Civil  Procedure,  aectioD  564,  paragraph  1, 
providing  that  a  receiver  may  be  appointed 
in  an  action  between  persons  jointly  inter- 
ested in  any  property,  on  the  application  of 
one  whose  interest  is  in  danger. — Banghman 
V.  Beed,  76  Cal.  319,  7  Am.  St.  Bep.  170,  17 
Pae.  222. 

[b]  Where  the  owner  of  a  ntBcli  "lets  the 
same"  by  a  covenant  in  writing  for  a  term 
of  years,  for  a  share  of  the  produce,  with 
certain  conditions  as  to  the  sale  by  the  ten* 
ant  of  the  stock  and  produce  and  division  of 
the  proceeds,  the  fact  that  such  covenant  con- 
stitutes a  tenancy  in  common  as  to  the  pro- 
duce does  not  destroy  the  relationship  of 
landlord  and  tenant  as  to  the  land,  and  the 
lessor  may  sue  for  possession  for  condition 
broken.— Jones  t.  Doner,  96  Cal.  96,  80  Pbc. 
1027, 

[c]  The  evidence  reviewed,  and  held  insuffi. 
eient  to  Justify  a  finding  that  the  defendant 


was  a  tenant  of  the  plaintiff  under  a  enp- 
ping  agreement  with  him. — Paige  v.  Aldoi, 
112  Ca£  401,  44  Pac  666. 

[d]  Where  a  landlord's  right  of  posaeasioi 
of  his  share  of  the  crops  does  not  depend  ob 
his  performance  of  certain  stipolationa  in  th« 
contract,  he  need  not  allege  or  prove  thtir 
performance  to  entitle  him  to  recover.— 
Bohrer  v.  Babeoek,  126  CaL  822,  58  Pae.  537. 

[e]  If  owner  of  land  has  a  cause  of  action 
against  the  lessee  for  bad  hosbaodry,  that 
is  no  concern  of  the  harvester  and  cannot  be 
objected  to  by  him. — Holt  Manufactoring  Co. 
V.  Thornton,  136  CaL  232,  68  Pae.  708. 

[f ]  Plaintiff  and  defendant  being  tesantt  ii 
common  of  a  certain  crop,  plaintiff  held  not 
entitled  to  maintain  replevin  against  defend- 
ant for  a  portion  of  the  crop  alleged  to  have 
been  wrongfully  taken  from  the  premises.— 
Adams  T.  Thornton  (CaL  App.),  82  Pae.  VS. 

Fob  AUTBfHUTIBS  VBOH  Othkb  Statbs: 

Bee  32  Cent  Dig.,  cols.  1428-1434,  {| 
1379-1387;  eoL  1436,  {  1392. 

LANDMAKKa 

Bm  Bonndarlss. 

LAND  OFFIOB. 

PreoMdlngi  In.    See  Pnblle  Ltnds,  H  lOi-US. 

LAND  PATENTa 

As  sfldenes.    8m  BvUenee,  |  8M, 

LAND  SCRIP. 

ladUn  land  serly.   See  ladlaas,  |  6. 

LAND  WARRANTS. 

See,  also,  Warrants. 
Benntjr  laaA  wartaaU.    See  PnbUe  Liads,  |  48. 
Sohoel  land  waxnala.   See  Pablle  iMds,  1 

LANES. 

■so  Hlshwar*;  Frtfau  Boads  and  Mfexsaess  niv 

Alters;  atntU. 

LANOUAaS. 

OoasUentton  of  awaalag  of,  la  eMSfendBg  uiuiUi 

ttoa.   See  OoMtitntleBal  Law,  ||  14-ie. 
Of  oontraot  as  golis  te  eaastraeUea.   See  OoatwM 

II  103-106. 

Tadldal  nouoe  of  Ungaage,  wexda,  pkiasso  aa4  rt- 

bxevlaUons.    Be*  Evldeaos,  f  SB. 
KBovledffs  of  Usffnace  as  asBSiiaiy  vaalUUtlN  it 

Juror.    Sm  Jnxj,  %  46. 
OoattmeUoa  of  Unfaaf*  ossA  la  moelssffc  ■■• 

BCertgsces,  I  41. 
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OMuUsntlOB  of  HBulag  of  UDgnatt  la  eotubralng  ] 

mtntoi.    Bm  SUtntai,  i  72. 
Of  vUl  M  fnU*  to  tto  oonrtrnetloa.   8oo  Willi,  |  - 

SS7. 


LANaUAGE  OF  STATUTE. 

Snflhdaiioir  of  imUetiMiit  In  Unsiufa  of  oUtnto.  Boo 
ZndielmeDt  oad  Xnfermitloii,  i)  88-80. 

Tonowlas  IftDcugo  itf  tUtnto  Ib  oItU  lUtatatj  Mo- 
tion.   Boo  PlfluUac  I  M. 


1 


LAPSED  DEVISES  AND  BEQUESTS.  ^ 

8oo  miU,  H  85C-36S.  { 


LAPSE  or  LEOAGIE&  c 

Boo  won.  S  383.  ' 

OoBitmotloit  of  •mm  agolnit  teflnio  ox  livio  of  gift. 

Sm  WlUf.  I  824.  I 


LAPSE  OP  Tm.  J 

At  bar  to  oqnltiblo  rellof.    Boo  EttUtr.  |  BO. 

Ai  bu  to  Iog»l  ndroM.    Boo  HmlteUon  of  AoHoBi.  I 

Oompnutloa  of.   Boo  Tlno. 


LAKCENT. 

ladnde  taU&g  ond  nmovlMff,  vltb  Intottt  to  ftool, 
person&l  property  In  posMtBloii,  octo&l  oi  coaitmo- 
tlvo,  of  uiotbor,  without  force  or  intimidation,  or 
uy  falio  parsotutlon  or  protsiiM,  ud  attompti  to 
coasilt  laidi  offenies;  natoro  ond  elemont*  of  erlmoo 
of  lucoay  or  thoft  In  (onorol,  ond  of  frond  or 
potlt  lOTCony,  iMcony  from  tbo  poraon  or  from  o 
dwoDlng  ox  othor  bnlldlns  or  rtmotnTO,  ote.;  notnro  § 
nod  oztoat  of  exlmlnol  rooponillillitj'  tkorofer,  uA 
gronndi  of  dofonio;  ond  prosoentlon  and  poniib* 
Boat  of  inoh  aetf  oi  pnbUe  effonooo.  t, 

L  OFFENSE     ANI>     BE8P0N8IBILITT  tl 
THEREFOB,  §§  1-13.  t. 

n.  PROSECUTION  AND  PUNISHMENT,  §§  P 
14-49. 

A.  Indictment  and  Information^  SS  1^  1 

29. 

B.  Evidence,  Presnmptions  and  Borden  P 

of  Proof,  S§  23-37.  « 

0.  Trial  and  Review,  §§  38-49.  J' 

Boo,  ilio,  Bnrglirr;  Bmbonlomont;  ToUo  Fxotoaioo;  ai 
Boooivlng  Stolon  Ooodi;  Bobborj.  b; 
IMotlnfnlBbod  from  fdio  protonioo.   Boo  Folio  Pro- 
tonni,  I  3. 

Offonio  of  frandnlontljr  roeotvlng  or  eoaoooUng  itoloB 
gooda.    Boo  Boeolvinc  Stolon  Ooodo. 

TaUng,  irtXk  Intoat  to  otool,  from  poxaon  ox  In  Ui 
proaoaco,  hj  foxoo  or  putting  In  foax.  Boo  Bob- 
bery. 

OMl  UabUitjr  for.   Boo  Txorox  and  OonToralen. 


L   OFFENSE     AND     BE  SPONSIBIUTT 


THEBEFOB.  8( 

VATUBB  AND  ELBUENT8  IN  6BNKBAL.  |  1.  i 
STATirrORT  PROVISIONS,   |  2. 

WTBNT,  I  3.  f  J 
Ool.  Dlgost,  Vol.  3—308 
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Fob  Acthoutiis  rou  Other  States: 
8m  38  Cent.  Dig.,  eols.  1451-1454,  |  8. 

I  S.  Jaunt. 

[a]  To  constitute  larceny,  an  Intent  on  the 
part  of  the  party  taking  the  property  to  con- 
vert it  to  his  own  use  is  not  necessary. — ^Peo- 
ple T.  Jaaret,  28  Gal.  380. 

[b]  One  taking  property  under  honest  be- 
lief that  he  bad  a  right  to  it,  is  not  gailty  of 
larceny.— People  T.  Eastman,  77  CaL  172,  19 
Pac  266. 

[c]  Procuring  delivery  of  property  franda- 
lently  and  with  felonious  intent  to  convert  it, 
ia  larceny.— People  v.  Baischke,  83  CaL  504, 

23  Pac.  1083. 

[d]  Aecoaed  must  have  bad  intent  to  steal 
at  time  of  ti^g;  subsequently  conceived 
intent  is  insnffideut.— People  t.  Horino,  86 
CaL  517,  24  Pac  245. 

[e]  Under  Penal  Code,  section  484,  provid- 
ing that  larceny  ia  the  felonioua  stealing,  lead- 
ing, or  driving  away  the  personal  property  of 
another,  where  one  drives  away  and  sells 
stock  of  another,  thinking  it  his  own,  as  there 
ia  no  felonious  intent,  he  ia  not  guilty  of  lar- 
eeny.— People  v.  Devine,  96  CaL  227,  30  Pae. 
378. 

[f]  While  the  felonious  intent  of  the  party 
taking  the  property  of  another  need  not  nec- 
essarily be  an  intention  to  convert  the  prop- 
erty to  liis  own  nae,  still  it  must  in  all  cases 
be  an  intent  wholly  and  permanently  to  de- 
prive the  owner  thereof.— People  y.  Brown, 
105  Cal.  66,  88  Pae.  618. 

[g]  Penal  Code,  section  20,  provides  that  in 
every  crime  there  muat  exist  a  union  of  an 
act,  and  criminal  intent  or  criminal  negli- 
gence, field  that,  on  a  prosecution  for  lar* 
ceny  of  cattle,  there  can  be  no  conviction 
where  it  appears  that  defendant,  who  drove 
the  cattle  away,  believed  that  they  belonged 
tb  the  one  who  obtained  his  services  to  drive 
them.— People  v.  Hoagland,  138  Cal.  338,  71 
Pae.  350. 

POE  AUTHOBITIES  fBOM  OTHEE  STATES: 

Intent  essential  to  the  crime  of  larceny: 
51  Am.  Rep.  312,  note;  36  L.  B.  A.  469, 
note.  See,  also,  32  Cent.  Big.,  cola. 
1400-1465,  §§  3-10. 

§  4.  Proper^  Subject  to  iMOvaj  In  a«n- 
eral. 

[a]  A  party  cannot  be  convicted  of  larceny 
for  taking  his  own  property. — ^People  v.  Mac- 

;  kinley,  9  CaL  250. 

[b]  A  man  cannot  be  convicted  Of  the  lar- 
ceny of  a  deed  made  and  ezecnted  to  himself. 
People  V.  Mackinley,  9  Cal.  250. 

[c]  In  consequence  of  the  stable  and  perma- 
nent nature  of  real  estate  the  rule  of  the 
common  law  which  is  in  force  in  this  state 
i^  that  an  injury  to  it  is  not  indictable;  and, 


thrrefore,  to  steal  anything  adhering  to  Uia 
soil  is  not  larceny.— People  T.  Williams,  3S 

Cal.  671. 

[d]  An  indictment  charging  that  the  defend- 
ant "did  unlawfully  and  feloniondy  take, 
steal  and  carry  away  from  the  mining  elaia 
of  B.  52  pounds  of  gold-bearing  quartz  rock, 
the  personal  property  of  said  B.,  of  the  value 
of  (400, ' '  was  held  to  be  bad,  it  not  i^pear- 
ing  therein  that  the  rock  had  been  first  ser- 
ered  from  the  lodge,  and  that  the  act  waa  not 
a  mare  trespass.— People  v.  Williams,  35  CaL 
671. 

[e]  Possesaion  of  guardian  givea  such  special 
property  as  will  support  larceny  against  one 
taking  from  him.— Jones  v.  Jones,  71  CaL  91, 
92,  11  Pac  817, 

[fl  One  may  steal  his  own  property  if  by 
taking  it  hia  intent  be  to  charge  bailee  witi 
it.^J^neB  V.  Jones,  71  CaL  02,  11  Pac  817. 

[g]  It  is  larceny  to  steal  cattle  from  agister. 
People  V.  Bnelna,  81  CaL  139, 22  Pac  396. 

FW  AUTHOBITIBS  nOK  OTHEB  STATES: 

Larseny  of  dogs:  16  Am.  Bep.  356,  40 

Am.  Bep.  88,  notes. 
Ani"«al»  and  birds,  when  subject  of.Iu^ 

ceny:  47  Am.  Bep.  766,  note. 
Zrfureeny  of  lost  property:  84  Am.  Bep. 

734,  note.   See,  also,  88  Gent.  Dig.,  wIl 

1465-1488,  §§  11-21. 

I  6.  —  OwnflrA^,  Possenloa  or  Onstodr- 

[a]  A  man  may  steal  hia  own  property,  if, 
by  taking  it,  hia  intent  be  to  charge  a  baiW 
with  the  property,  and  thiu  impose  a  loss  oa 
Um.— People  v.  Stone,  16  CaL  360. 

[b]  A  mortgagee  in  posseaaion  of  penooal 

Eroperty  haa  such  a  title  that  a  felonious  t^- 
ig  of  the  property  by  the  mortgagor  would 
be  a  larceny. — People  t.  Stone,  16  Cal.  369. 

[c]  If  A  takes  unlawfully  the  hogs  of  B 
with  intent  to  mark  them  with  his  own  mis, 
and  does  so  mark  them,  with  intent  to  cUin 
and  use  them  aa  hia  own,  knowing  them  to  b*- 
long  to  A,  the  ofiEense  of  larceny  would  tea 
to  be  complete.— Scott  v.  Harbor,  18  CaL  "Oi 

[d]  An  inBtmetion  to  the  effect  that  if  ■ 
man  take  hia  own  goods  from  the  poasesrion 
of  his  bailee,  without  the  knowledge  or  »b- 
sent  of  the  latter,  such  taking  is  no  larceiiT- 
is  properly  refused.  In  auch  case,  the  takin? 
will  be  larceny  or  not,  according  to  the  intent 
with  which  the  taking  is  accomplished  M 
done  with  the  intent  to  charge  the  bailee,  it  ti 
lareeny^Peo]^  v.  Thompson,  84  CaL  67L 

[e]  Personal  ornaments  purchased  by  a  wife 
on  her  husband's  credit,  but  without  his  o- 
thority,  for  which  he  afterward  pays,  tud 
which  he  never  gave  to  her  as  her  on. 
though  she  took  and  retained  possession  of 
them,  are  community  property;  and,  bfr  ^ 
session  being  that  of  her  husband,  the  takiag 
thereof  with  her  consent,      ono  knowing  tu 
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labor  in  and  had  the  charge  of  the  stable  and 
contents,  including  the  stolen  horses.  Held, 
that  the  horses  were  in  the  possession  of  M., 
and  that  B.  had  not  such  custody  of  them  as 
to  prevent  his  conviction  for  a  larceny  of  the 
horMB.— People      Betden,  37  Cal.  51. 

[e]  If  one  nsei  for  hia  own  purposes  a  cer- 
tified check  delivered  to  him  only  to  pnrchase 
■ilver  for  the  bank,  his  intent,  at  the  time 
of  taking  the  check,  to  steal  it,  renders  him 
guilty  of  larceny,  the  check  remaining  the 
property  of  the  bank. — People  v.  Abbott,  53 
Cal.  284,  31  Am.  Sep.  59. 

[f]  If  the  owner  puts  hia  property  into  the 
hands  of  another  to  use  or  do  some  act  in 
relation  to  it  in  his  presence  be  does  not  part 

with  the  posaesBion,  and  the  conversion  of  it 
aninio  furandi  is  larceny,  and  not  embezzle- 
ment.—People  V.  Johnson,  91  Cal.  265,  27  Pac. 
663. 

[g]  An  assistant  foreman  of  a  warehonse, 
who  has  aathority  to  deliver  property  stored 
in  the  warehouse  upon  proper  orders  pre- 
sented to  him,  bat  who  has  no  authority  to 
sell  any  of  the  property,  is  guilty  of  larceny 
in  selling  the  property,  and  the  buyer  of  such 
property,  knowing  the  same  to  have  been 
stolen,  is  guilty  of  the  crime  of  receiving 
stolen  goods. — People  T.  Perlni,  94  CaL  573, 
29  Pac.  1027. 

[h]  U.  and  P.  were  roommates,  and  P.  gave 
M.  money,  done  up  in  a  package,  to  be  placed 
for  safekeeping  in  M.  's  trunk.  M.  carried 
the  key,  but  always  unlocked  the  trunk  on  re- 
quest of  P.,  and  handed  him  the  package.  He 
had  no  authority  to  touch  the  package  in  the 
absence  of  P.,  and  was  only  authorised  to 
band  it  to  P.,  or  replace  it  in  the  trunk  when 
P.  was  present.  Held,  that  M.  *s  appropriation 
of  the  money  was  grand  larceny. — People  T. 
Montarial,  120  CaL  691,  63  Pac.  355. 

[i]  Where  one  by  false  pretenses  acquired 
money  as  a  mere  bailee,  charged  with  the 
duty  of  depositing  the  funds  and  taking  there- 
for a  eertincate  of  deposit  in  the  name  of  the 
bailor,  but  intending  at  the  time  he  acquired 
possession  to  convert  the  money  to  bis  own 
use,  which  -  he  afterward  did,  it  constitutes 
larcenv.— People  T.  Campbell,  127  CaL  278,  69 
Pac.  593. 

[j]  Where  defendant  mentioned,  to  one  d** 
sirous  of  appointment  on  a  police  force,  names 
of  four  who  would  assist  him  for  one  hundred 
dollars  each,  and  defendant  received  the 
money  for  sncb  purpose,  and  gave  his  note 
therefor,  on  the  understanding  that  the  money 
was  to  be  repaid  if  the  appointment  was  not 
obtained,  and  thereafter  converted  the  money 
to  his  own  use,  never  having  had  any  under- 
standing with  the  persons  mentioned,  it  ap- 
peared that  defendant  intended  from  the  first 
to  steal  the  money,  and  hence  the  offense  was 
larceny,  and  not  embezzlement. — ^People  t,  De 
Graafl,  127  CaL  676,  60  Pac.  429. 

Fob  AVTHOBiTtEs  ncoM  Other  States: 

Bee  32  Cent.  Dig.,  cols.  1S04-1511,  §§  39- 
42. 


§  10.  Asportation. 

[a]  Asportation  and  intent  to  steal  are 
necessaiy  elements  in  larceny. — People  t. 
Murphy,  47  CaL  103;  People  "v.  Meyer,  75 
CaL  385,  17  Pac.  431. 

FOB  AUTHOEITIBB  rSOU  OTHEB  STATES: 
See  32  Cent.  Dig.,  cols.  1491-1496,  $  30. 

§  11.  Larceny  fiom  PersmL 

[a]  Taking  property  from  the  person  of  as- 
other  is  grand  larceny. — ^People  v.  Price,  (17 
Cal.  352,  7  Pac.  745. 

[b]  Grabbing  or  snatching  property  nay 
be  grand  larceny. — People  r.  Chnrch,  116  CaL 
803,  48  Pac.  125. 

Fob  Authoutibs  nou  Othd  SrAns: 

Attempt  to  commit  larceny  from  the  per- 
son, defense  that  person  had  notbiDp 
to  take:  41  Am.  Rep.  492,  note.  Set. 
also,  32  Cent  Dig.,  ools.  1516-1518,  j 
46. 


S  12.   Orand  or  Petit  Larceny  and  Degreei. 

[a]  It  is  competent  for  the  legislature  to  de- 
clare that  the  larceny  of  any  specific  propertr 
designated  shall  be  grand  larceny,  without  rt- 

gard  to  its  valne. — ^People  t.  Townsley,  39 
al.  405. 

[b]  It  is  not  grand  larceny  to  steal  prop- 
erty, unless  it  is  of  a  value  exceeding  tttj 
dollars.- People  v.  Uarshall,  59  Cal.  39L 

[cl  Defendant,  with  his  confederates,  fdosi- 
ously  obtained  goods  amounting  in  valae  to 
more  than  the  sum  fixed  for  grand  larceDT. 
Held,  that  he  was  guilty  of  grand  larceny, 
even  though  the  goods  found  upon  hia  prem- 
ises did  not  amount  to  more  than  that  tain. 
People  T.  Bascbke,  73  Cal.  378,  15  Pac  13. 

[d]  The  stealing  of  a  watch  from  the  fo- 

son  of  another  is  grand  larceny,  though  the 
value  of  the  watch  is  less  than  fifty  dollira— 
People  V.  Sherman,  32  Pac.  879. 

[e]  Penal  Code,  section  487,  snbdiviiios  3, 
making  the  felonious  stealing  and  earrri^ 
away  of  a  steer  grand  larceny,  means  a  lin 
steer;  and  if  a  third  person  killed  the  animiL 
the  defendant  did  not  believe  it  was  tb« 
property  of  such  person,  but  assisted  in  canr- 
ing  away  the  meat,  he  was  not  guilty  of 
grand  larceny,  unless  the  meat  taken  by  lis 
was  of  the  value  of  fifty  dollars. — People  t. 
Smith,  112  Cal.  333,  44  Pac  663. 

[f]  ' Grand  larceny  when  value  of  propertj 
is  nnder  fifty  dollars  defined. — People  T.  )l^ 
ElToy,  116  Cal.  586,  687,  48  Pae.  718. 

Fob  Aitthorities  fboh  Other  States: 
See  32  Cent.  Dig.,  cols.  1522-152«,  fi 
50-52. 

§  13.  Persons  ZdaU«. 

[a]  One  who  does  not  participate  la  s  Iv* 
eeny,  ot  have  anj  knowledge  of  it  *^ 
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ever  prior  to  or  at  the  time  of  its  commisBion,  inforr 

but  afterward  receives  the  stolen  goods  into  the  ei 

Ms  possession,  does  not  thereby  become  guilty  and  t 

of  a  larceny.— People  v.  Uazwell,  24  CaL  14.  propei 

[b]  A  receiver  of  stolen  goods,  although  fense 
knowing  them  to  be  stolen,  is  not  an  acces-  y 
Bory  after  the  fact.— People  v.  Stakem,  40  *  ^ 
Cal.  599.  [f  j  1 

[c]  An  instruction  that  if  defendant  took  *?J  f? 
possession  of  the  animal,  with  the  larceny  of  ^  ■  t 
which  he  was  charged,  by  virtue  of  a  trade 

with  one  then  having  possession,  and  such  h'h 

trade  was  made  by  defendant  in  good  faith,  ^tll 

he  was  not  guilty,  though  the  other  party  to  YJ^' 

the  trade  had  stolen  the  animal,  la  erroneous,  ^ 

the  good  faith  of  the  trade  being  immaterial.  k  ♦fc' 
People  V.  Ward,  105  CaL  652,  39  Pac.  33. 

TtM  AtTTHOEITIBS  ROH  OTHEB  STATES:  ^* 

41  L.  B.  A.  652,  note.    See,  also,  32  Cent.  [g] 

Dig.,  eolB.  1528-1533,  §§  55-57.  define 


n.  PBOSEOUnOK  akd  funishhent. 


A.    INDICTMENT  AND  INFOEMATION. 


§  14.   Beqnlsltea  and  Sufficiency  In  GeneraL 


taking 
persoi 
or  inf 


A.  Indictment  and  Information,  §§  14-22. 

B.  ^Evidence,  Presumptions  and  Burden  of 

Proof,  §g  23-37.  [ii]  ; 

C.  Trial  and  Beview,  §8  38-40. .  iii^ec 
"  the  p 

where 
ty  wh 

REQUISITES  AND  SUFnOIENOt  IN  OEHEAAL,  T.  Pra 
I  14. 

DESCRIPTION  or  PBOFEBTT.  |  15.  [1]  1 

VALUE  07  PROPERTY,  |  10.  makiu 

OWNERSHIP  OP  PSOPERTT.  1  17.  ered 

TAKING  AND  ASPORTATION  IN  GENERAL,  |  chargt 

18.  steal!  1 

SECRETING.    WITHHOLDING   OR   APPROPRXA-  which 

TICK  or  PROPERTY,  f  19.  Peopl 
LARCENY  BY  TRUSTEE.  BAILEE.   AGENT  OR 

SERVANT  OR  FROM  THE  PERSON,  |  20.  [j]  i 

BRINGING  INTO  STATE  PROPERTY  STOLEN,  fining 

I  21.  taking 

ISSUES,  PROOF  AND  VARIANCE,  |  2S.  of  an< 


ment 
that  c 
son  a 

[a]  An  indictment  alleging  that  the  defend-  certai 
ant  did  feloniously,  willfully,  and  with  force  for  fa 
and  arms,  steal,  take,  etc.,  sufficiently  charges  Peopli 
a  felonious  intent. — ^People  v.  Brown,  27  CaL 

500.  ["] 

tain  a 

[b]  Information  held  to  sufficiently  describe  Proc, 
injury  to  identify  act  within  section  956,  i  Cal. 
Penal  Code.— People  T.  Watson,  72  Cal.  403, 

14  Pac.  97.  Fob  J 

[c]  Information  must  aver  that  thing  stolen  & 
was  property  of  some  one  other  than  accused. 
People  V.  Hanselman,  76  Cal.  461,  9  Am.  St. 

,  Kep.  238,  18  Pac.  425.  ^  ^ 

[d]  Sufficiency  of  indictments  or  informa'  .  .  . 
tions  are  tested  by  statutory  enactments.—  l,*J  ■ 
People  T.  Goggini,  80  Cal.  230,  22  Pac.  206.  ff^^^ 

[e]  Under  the  provisions  of  the  Penal  Code  cattle, 
providing  for  the  determination  of  the  suffi-  of  eat 
ciency  of  an  indictment  or  information^  an  855. 
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[b]  An  indictment  for  larceny,  describing 
the  money  as  *  *  three  thousand  dollars,  lawfw 
money  of  the  United  States,"  is  insiifflrient. 
The  partienlar  denomination  or  species  of  coin 
mast  be  aet  forth.— People  t.  Ball,  14  Cal.  101, 
73  Am.  Dee.  631. 

[c]  In  an  indictment  for  larceny,  a  descrip- 
tion of  the  property  as  "a  black  or  brown 
mare  or  filly,  branded  with  a  small  mule  shoe 
on  the  left  shoulder,"  was  held  sufBcient.— 
People  T.  Smith,  IS  CaL  408. 

fd]  The  word  ."cow,"  used  in  the  section 
of  the  Penal  Code  concerning  larceny,  in- 
cludes a  heifer,  and  one  who  steals  a  heifer 
may  be  indicted  for  stealing  a  cow. — ^People 

T.  Soto,  49  CaL  69. 

[e]  An  information,  upon  which  the  larceny 
of  a  hog  is  charged,  is  sufficient  in  alleging 
that  the  property  stolen  was  "a  certain 
hog,  said  hog  being  the  property  and  chat- 
tel of  one  L.";  and  it  is  not  essential  that 
the  indictment  should  state  the  color,  kind, 
weight,  mark,  or  brand. — ^People  Stanford, 
64  Cal.  27,  28  Pac.  106. 

[f]  Where  information  charges  theft  of 
several  articles,  of  aggregate  value  of  fifty- 
seven  dollars,  and  that  the  offense  was  com- 
mitted in  a  certain  county  on  a  certain  day, 
it  sufficiently  appears  that  the  articles  were 
taken  at  the  same  time  and  place  to  consti- 
tute grand  larceny. — ^People  t.  Bighetti,  66 
CaL  184,  4  Pac  1063. 

[g]  The  information  charged  that  accused 

did  "take,  steal,  and  carry  away  from  the 
person  of  W.  M.  one  gold-filled  case  watch 
and  chain,  and  one  diamond  ring."  Held, 
that,  though  the  description  of  the  property 
was  very  general,  the  offense  was  sufficiently 
described,  which  was  all  that  was  necessary. 
People  T.  Burns,  121  CaL  529,  63  Pac.  1096. 

[h]  An  indictment  sufficiently  describes  the 
stolen  property  as  "one  cow,  the  same  being 
the  property  then  and  there  of  H." — People 
V.  Machado,  130  CaL  xriU,  63  Pac.  60. 

[!}  A  description  of  the  property  stolen,  in 
an  indictment  for  larceny,  as  "four  calves 
then  and  there  the  personal  property  of  A. 
L.,"  is  sufficiently  certain.— PeopU  v.  War- 
ren, 130  OaL  683,  63  Pm.  86. 

[J]  Information  for  grand  larceny  which 
charges  that  the  defendant  did  take,  steal, 
and  carry  away  from  the  person  of  one 
named,  certain  articles  described  in  a  general 
way,  sufficiently  states  the  offense,  and  lays 
the  foundation  for  a  plea  of  former  conviction 
in  the  event  of  a  second  prosecution. — ^People 
T.  Bums,  121  CaL  S29,  63  Pae.  1096. 

[k]  An  information  for  grand  larceny, 
charging  that  defendant  stole  "about  (80 
lawful  money  of  the  United  States  of  Amer- 
ica," held  not  demurrable  for  uncertainty  as 
to  the  amount  stolen.— Paopla  t.  Peltin  (CaL 
App.),  88  Pac  980. 

Fob  AVTaoBinxa  noH  Othkb  Btatm: 

Description  of  money:  81  Am.  Dee.  838] 
10  Am.  St.  Bap.  17^  notM, 


Description  of  property:  23  Am.  St  Bep. 
154,  note.  See,  also,  38  Cant,  ViL 
cols.  1547-1566,  §5  64-75. 

S  16.  Valne  of  Proper^. 

,[a]  Indictment  ne^d  not  aver  that  value  w« 
in  lawful  money  or  current  coin  of  United 
States.— People  v.  Winkler,  0  CaL  234. 

[b]  An  indictment  for  larceny,  describing 
the  property  stolen  as  "fifteen  twenty  doliat 
pieces,  and  twenty-five  ten  dollar  pieces,  and 
ten  five  dollar  pieces,  of  the  gold  coin  of  the 
United  States,  of  the  value  of  five  bosdred 
and  fifty  dollars,"  is  not  defective,  as  not 
averriug  the  value  of  each  particular  piece  of 
coin. — People  v.  Green,  15  CaL  612. 

[c]  In  indictment  for  larceny,  a  statement 
that  the  value  was  of  so  many  dollars  a 
sufficient,  without  saying  of  the  * '  coin  of  the 
United  States."— People  t.  Poggi,  19  CaL  fiOa 

[d]  An  indictment  charged  defendant  with 
the  larceny  of  two  hundred  and  fifty  abeep 
of  the  value  of  one  thousand  dollars.  Held, 
that  a  demurrer  to  the  indictment,  for  in- 
sufficiency, on  the  ground  that  the  value  of 
each  sheep  should  be  separately  stated,  wu 
properly  overruled. — People  v.  Bobles,  34  CaL 
591. 

[e]  An  indictment  under  act  March  S^. . 
1868,  providing  that  the  felonious  stealiig 
of  any  horse,  mare,  or  gelding  shall  be 
deemed  grand  larceny,  need  not  allege  the 
value  of  the  animal  stolen. — ^People  v.  Towns- 
ley,  39  Cal.  405. 

[f]  The  information  for  grand  larceny,  al- 
leging the  value  of  the  articles  stolen,  need 
not  aver  ' '  that  the  value  stated  was  in  m- 
rent  coin  of  the  United  States.  * ' — ^People  t. 
Bighetti,  66  Cal.  184,  4  Pae.  1185. 

F<«  AuTHOBiTOs  noif  Otheb  STATIS: 

See  38  Cent.  Dig.,  cola.  1567-1571,  §§  7t- 
80. 

$  17.   Ownerdilp  of  Property. 

[a]  An  allegation  of  the  ownership  of  tbt 
stolen  property  is  essential  in  an  indietmeBt 
for  larceny,  unless  the  offense  is  otherwite 
sufficiently  described— People  Hn^es,  41 
Cal.  234. 

[b]  An  indictment  for  larceny  should  al' 
lege  the  ownership  in  the  thing  stolen  a>  oi 
the  date  when  the  offense  was  committed.— 
People  T.  Lewis,  64  CaL  401, 1  Pae.  490. 

[e]  Where  the  information  charges  larceur 
from  the  person  of  one  "LiMie  G.,"  and  thii 
the  property  was  the  personal  property  0.' 
"Lizzie  G.,"  it  is  sufficient,  under  Teul 
Code,  section  956,  providing  that  "an  emwe 
ouB  allegation  as  to  the  person  injured  . . .  • 
is  not  material"  when  the  "offense  .  . . .  >i 
described  with  sufficient  certainty  in  other  re- 
apeets  te  identify  the  act,"  although  "Hf 
zie  Or."  was  a  married  woman,  and  the  prop- 
erty stolen  wu  boa|^t  with  the  money  ef 
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husband.— Peo^a  t.  Watfoa,  72  OaL  402,  14 

Pae.  87. 

[d]  Under  Penal  Code,  leetion  959,  pro* 
Tiding  that  the  indictment  or  information  ia 
sufficient  if  it  can  be  nnderstood  therefrom 
that  the  act  or  omission  charged  it  clearlj  and 
distinctly  set  forth  in  aneh  a  manner  as  to  en- 
able a  penon  of  eommon  understanding  to 
know  what  is  intended,  an  indictment  charg* 
ing  the  felonious  stealing  of  "fifty  sheep,  the 
property  of  Townsend  A  Carey,"  is  not 
fatally  defective  as  not  designating  any 
owner  of  the  property  alleged  to  have  been 
stolen,  especiuly  where  defendant  pleads 
guilty.— People  t.  Goggina,  80  Cal.  229,  22 
Pac.  206. 

[e]  Information  for  stealing  cattle  from 
agister  may  allege  ownership  in  agister.— 
People  T.  Bnelna,  81  CaL  139,  22  Pac.  396. 

[f ]  An  information  for  larceny  charged  that 
defendant,  "on  or  about  the  geventeeDth  day 
of  November,  1889,  did  ....  steal  ....  a 
certain  bank  check,  ....  which  said  cheek 
was  then  and  there  of  the  value  of  ninety-five 
dollars  and  fifty  cents,  and  was  the  property 
of  said  P."  Held,  that  this  sufficiently  al- 
leges that  the  check  was  the  property  of  P. 
at  the  time  the  ofiFense  was  committed.— 
People  V.  Arras,  89  Cal.  223,  26  Pac  766. 

[g]  Under  Penal  Code,  section  956,  provid- 
ing that,  where  an  offense  for  a  private  injury 
is  described  with  sufficient  certainty  to  iden- 
tify the  act,  an  erroneous  allegation  as  to  the 
person  injured  is  not  material,  an  information 
charging  a  larceny  of  cattle  as  belonging  to 
the  estate  of  a  deceased  person  is  not  fatally 
defective.— People  t.  Prather,  120  CaL  660,  53 
Pac.  259. 

[h]  Under  section  956  of  the  Penal  Code, 
which  provides  that  "when  an  offense  in- 
volves the  commission  of,  or  an  attempt  to 
commit,  a  private  injury,  and  is  described 
with  safficient  certainty  in  other  respects  to 
identify  the  act,  an  erroneoas  allegation  as  to 
the  person  injured,  or  intended  to  be  injured, 
is  not  material,"  the  ownership  of  property 
stolen  is  sufficiently  laid,  tn  identify  the  act 
charged,  in  one  of  several  partners  or  joint 
owners  who  had  the  possession,  management 
and  control  thereof  at  the  time  of  the  larceny. 
People  T.  Nnnley,  142  Cal.  105,  75  Pac.  676. 

Fob  AUTH(ainxB  roh  Othbb  Statss: 

See  32  Cent  Dig.,  eola.  1572  1584,  §§  81- 
9S. 

§  18.  Taking  and  Asportation  In  OenanO. 

[a]  An  indictment  charging  defendant  with 
"stealing,  taking,  and  leading  or  driving 
away  * '  the  property  stolen,  etc.,  is  not  defect- 
ive under  our  statute  as  charging  the  offense 
in  the  disjunctive.  The  gravamen  of  the 
offense  is  taking  and  removing  the  stolen 
property,  and  it  ia  immaterial  whether  the  as- 
portation be  by  means  of  leading  the  animals 
stolen  or  driving  them.  The  offense  is  com* 
plete  by  the  anion  of  either  of  these  acts  and 
the  seizure  or  a^opriatioa.-^«opla  T. 
Smith,  Ifi  CaL  408. 


[b]  In  an  indictment  for  larceny,  for  ateal> 
ing  a  cow,  it  is  safficient  to  charge  that  the 

defendant  "did  steal,  take,  and  carry  away," 
without  adding  the  words  "lead  or  drive 
away. '  '—People  v.  Strong,  46  Cal.  302. 

Fob  AtrrHOBims  nou  Othib  Statxs: 

Bee  82  Cent.  Dig.,  eola.  1584,  1585,  §)  94, 
95. 

S  19.  SaeretliiA  WithlHldiiig  or  AmmptUk' 
tion  of  Pnpartj* 

[a]  Where,  under  an  indictment  eharging 
larceny  in  the  nanal  form,  as,  that  defendant 

did  "unlawfully  and  feloniously  steal,  take, 
and  lead  away"  a  horse,  the  proof  was,  that 
defendant  hired  a  horse  promising  to  return  it 
by  evening,  but  never  did  so,  held,  that  de- 
fondant  could  not  be  convicted  without  prov- 
ing that  be  intended  to  steal  the  horse  at  the 
time  he  took  it;  and  that  the  indictment  ia 
not  good  for  the  statutory  offense  of  convert- 
ing property  of  which  defendant  was  baOee. 
People  V.  Jersey,  18  CaL  337. 

[b]  An  indictment  for  larceny  charged  that 
defendant  was  bailee  of  one  hundred  and 
thirty  ounces  of  gold-dust,  which  he  converted 
with  intent  to  steal,  the  said  dust  being  the 
property,  etc,  of  one  F.  Q.  Held,  that  this 
indictment  was  insufficient,  for  failure  to  set 
forth  the  essential  facta  to  be  proved^People 
T.  Poggi,  19  Cal.  600. 

S  20.  Lareony  Ity  Tmatea,  BallM^  Agflot  m 
Serrant  m  fran  the  FenwD. 

[a]  An  indictment  against  a  bailee  for  lar- 
ceny may  state  the  fact  of  conversion,  with 
intent  to  steal,  in  the  language  of  the  statute, 
without  specifying  any  particulars  as  to  the 
mode  of  conversion.— People  t.  Poggi,  19  Cal. 
600. 

[b]  As  Penal  Code,  section  487,  declares  that 
grand  larceny  is  committed  when  the  value  of 
the  property  taken  exceeds  fifty  dollars,  an 
information  is  vithin  the  statute,  whether  it 
alleges  that  the  stealing  of  property  of  such 
value  was  from  the  person  or  not. — ^People  t, 
Garcia,  127  CaL  zriii,  59  Pac.  576. 

Fob  AcTHOBirns  nou  Other  States: 

Bee  82  Cent.  Dig.,  eola.  1585,  1586,  §  96. 

S  21.   Bringing  into  State  Property  Stolen. 

[a]  Under  the  provisions  of  the  practice  act, 
permitting  the  venue,  in  a  prosecution  for  lar- 
ceny, to  be  laid  in  any  county  to  which  the 
stolen  property  has  been  brought,  it  ia  not 
necessary  to  state  in  the  indictment  facts 
showing  the  commission  of  the  larceny  in  an- 
other county. — People  v.  Mellon,  40  Cal.  648. 

[b]  Where  property  is  stolen  in  one  county 
and  taken  to  another,  it  is  propra  to  charge 
theft  in  latter  county. — ^People  t.  Scott,  74 
CaL  96, 15  Pac  884. 

[c]  Under  Penal  Code,  aeetio*  78^  prorlcl- 
ing  that  when  ptopett/  fctkan  im  OM  eou^ 
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hj  lareenj  has  been  brought  into  another  the 
jurisdiction  of  the  offense  is  in  either  county, 
an  indictment  in  the  county  into  which  stolen 
goods  are  taken  is  sufficient  when  it  charges 
the  offense  in  the  county  where  the  property 
was  taken  and  alleges  its  transference  into 
the  county  where  the  indictment  is  found. — 
People  r.  Prather,  184  Cal.  386,  66  Pac.  483; 
judgment  affirmed,  184  Cal.  386,  66  Pac.  724. 

Fob  AuTHOBiTtse  nou  Other  Statis: 

See  32  Cent.  Dig.,  cols.  1590,  1591,  §  100. 

I  22.  Imtes,  Proof  and  Variaoee. 

[a]  Where  the  defendant  was  charged  in 
the  indictment  with  stealing  five  certificates 
of  shares  of  stock  of  a  certain  number,  and 
the  proof  showed  there  was  but  one  such 
certificate,  and  not  a  series  of  five,  the  vari- 
anoe  was  fatal.— People  v.  Coon,  46  Cal.  672. 

[b]  lender  indictment  for  stealing  a  horse, 

?roof  of  theft  of  a  mare  held  no  variance. — 
eople  V.  Pico,  62  Cal-  50. 

[c]  An  indictment  charged  the  stealing  of  a 
horse.  Held,  that  evidence  of  th?  stealing  of 
a  gelding  is  not  a  variance. — People  v.  Mon- 
teith,  73  Cal.  7,  14  Pac.  373. 

[d]  Where  venue  is  laid  in  county  where 
property  is  brought,  proof  that  it  was  stolen 
in  another  county  is  admissible  without  aver- 
ring it— People  V.  Scott,  74  CaL  96,  15  Pae. 
884. 

[e]  Though  the  information  alleges  that  the 
check  stolen  was  drawn  "in  favor  of  one 
P.,"  and  the  evidence  shows  that  it  was 
drawn  in  favor  of  "A.  G.  P.  oir  bearer,"  the 
variance  is  immaterial.— People  v.  Arras,  89 
Cal.  223,  26  Pae.  766. 

[f]  On  trial  for  stealing  property  in  Ari- 
zona and  bringing  the  same  into  the  county 
of  Los  Angeles,  California,  the  fact  that  the 
information  alleged  that  the  larceny  was  com- 
mitted in  Arizona  does  not  require  the  state 
to  prove  that  the  offense  charged  is  defined 
by  the  laws  of  Arizona  as  laveny. — People  v. 
Staples,  91  Cal.  23,  27  Pac  523. 

[g]  On  trial  for  stealing  property  in  Arizona 
and  bringing  the  same  ihto  the  county  of 
Los  Angeles,  where  the  larceny  was  com- 
mitted at  or  near  the  line  between  Arizona 
and  California,  on  a  moving  train,  it  was 
proper  to  admit  evidence  that  it  was  com- 
mitted immediately  after  crossing  the  line 
into  California,  as  the  variance  was  not  ma- 
terial, as  taking  the  stolen  property  into  Los 
Angeles  county  was  a  part  of  the  offense,  and 
it  was  immaterial  whether  it  was  stolen  be- 
fore or  immediately  after  coming  into  the 
state.— People  v.  Staples,  91  Cal.  23,  27  Pae. 
523. 

[h]  Notwithstanding  Penal  Code,  section 
487,  proof  of  theft  of  mare  held  not  a  vari- 
ance from  indictment  charging  theft  of  horse. 
People  V.  Melandrez  (CaL  App.),  88  Pac.  372. 

Foa  AVTBOUTixs  ROM  Othsb  States; 

See  32  Cent.  Dtg.,  ooli.  1598-1618,  %%  102- 
136. 


B.    EVIDENCE,     PBESXTMPTIONS  ASO 
BURDEN  OF  PBOOP. 

PRESmtFTIONS  AKD  BURDEK  07  FBOOP,  | 

28. 

ADHIBSIBILITT  IN  OBarSBAL,  |  M. 

  INTENT,  I  25. 

  IDENTITY  AND  OWXEBSRIP  OF  FBOP- 

ERTY.   (  26. 

  POSSESSION    AND    CUSTODY    OP  PBOP- 

ERTY  AND  CHARACTER  THEREOF.  |  J7. 

  IDENTITY,  PBESBHOE  AND  ACTS  OF  AC- 
CUSED, I  26. 

  INCRIlflNATING     OZBOITlfSTAHCXS  ST 

GENERAL,  |  29. 

  POSSESSION  BY  ACCUSED  OF  PROPEBTT 

STOLEN.  I  80. 

  MATTERS  OF  DEFENSE  IN  GENERAL,  | 

31. 

WEIGHT  AND  SUFFICIENCT  IK  GENERAL,  | 

32. 

  INTENT.  I  88. 

—  OWNERSHIP  AND  POSSEBSIOK  OB  CUS- 
TODY OP  Property,  i  3*. 

  TAKING  AND  ASPORTATION   OF  PBOP- 

ERTY  IN  GENERAL,  |  SS. 
  INCRIMINATING      CIBCUMSTAJICE8  DT 

GENERAL,  |  86.   

  EFFECT  OF  FOSSSSSION  OF  FBOPEBTT 

STOLEN,  t  S7> 

{  23.  Presumptions  and  Burden  of  Proof. 

r»]  Under  an  indictment  for  larceny,  proof 
of  the  possession  of  property  recently  stolen 
does  not  throw  the  burden  of  proof  upon  th« 
defendant  to  show  such  possession  to  be 
lawfuL — People  v.  Antonio,  27  Cal.  404. 

[aa]  When  a  defendant  charged  with  lar- 
ceny is  proved  to  have  had  the  stolen  goodi 
in  his  possession  shortly  after  the  larcenj 
was  committed,  he  is  bound  to  explain  mch 
possession,  in  order  to  remove  its  effect  s»  « 
circumstance  going  to  prove  his  guilt. — ^Peopk 
V.  KeUy,  28  Cal.  423. 

[b]  Entry  with  intent  to  steal  cannot  he 
presumed  from  the  tact  of  stealing  as  matter 
of  law.— People  v.  Kennedy,  55  Cal.  202. 

[c]  On  a  trial  for  larceny  from  the  persos, 
the  presumption  of  law  is  that  the  property 
belonged  to  him  from  whose  possession  it  w« 
taken!— People  v.  Davis,  97  CaL  194,  31  Pit 

1109. 

[d]  Possession  of  fruits  of  crime  recently 
after  its  commission  is  prima  facie  evidence 
of  guilty  possession.— People  v.  lAehetti,  U* 
CaL  505,  51  Pae.  707. 

VoBt  Auxhoriths  Rox  Otbsb  States: 

See  32  Cent.  Dig.,  eols.  1618-1621,  {$  127- 
129. 

See  —  Cent  Dig.,  eols.  1623-1653,  »  130- 
148. 

]  24.  AdmlBsiblUty  in  OeneraL 

[a]  Evidence  of  the  age  of  a  party  charged 
with  larceny  is  not  admissible  to  show  thst 
he  was  under  age,  and  acted  under  the  m» 
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trol  and  direction  of  Us  nother. — ^People  t. 
Bicbraond,  29  CaL  414. 

[b]  Leaving  of  saddle  with  an  innkeeper 
does  not  tend  to  prove  lareenj  of  horse. — 
People  V.  Noregea,  48  Cal.  123. 

[c]  Upon  a  trial  for  larceny,  it  cannot  be 
shown  that  defendant  has  at  other  times 
stolen  other  property.— People  v.  Hartman,  62 
Cal.  562. 

[d]  After  defendant,  in  a  prosecution  for 
the  larceny  of  a  band  of  cattle,  has  given 
evidence  tending  to  show  that  he  innocently 
came  into  their  poasesaion  by  purchase  from 
another,  evidence  is  admissible  in  rebuttal  to 
show  that  a  steer  belonging  to  a  third  person, 
which  was  found  in  defendant's  possession 
with  the  cattle  of  the  complaining  witness, 
was  stolen. — People  v.  Cnnningham,  66  CaL 
668,  4  Pac.  1144,  6  Pae.  700,  846. 

[e]  On  indictment  for  larceny,  a  witness  for 
the  prosecution,  who  had  feigned  complicity 
in  the  crime,  was  asked  by  the  proseeutinff 
attorney  whether  there  bad  been  a  good  deal 

of  trouble  from  stealing  in  that  vicinity. 
The  answer  tended  to  explain  why  the  wit- 
ness had  feigned  complicity.  Held,  that  it 
could  not  have  prejudiced  the  accused,  as 
tending  to  prove  him  guilty  of  larcenies  other 
than  that  with  which  he  was  charged. — ^People 
V.  Bollanger,  71  CaL  17,  11  Pac  799. 

[f]  Evidence  that  one  from  whom  defend- 
ant claimed  to  have  bought  the  horse  had 
stolen  other  horses  in  the  neighborhood,  about 
the  same  time  that  the  horse  in  controversy 
was  stolen,  was  immaterial. — People  v.  Cline, 
83  Cal.  374,  23  Pac.  391. 

[g]  Evidence  of  an  offer  to  sell  a  eow,  made 
by  defendant  the  week  before  the  cow  in 
question  was  stolen  and  was  sold  by  defend- 
ant was  not  so  remote  as  to  be  inadmissible. — ' 
People  V.  Lnchetti,  119  Cal.  SOI,  51  Pac.  707. 

[h]  In  a  prosecution  for  grand  larceny,  evi- 
dence that  defendant  had  no  money  just  be- 
fore the  crime  was  committed  held  admissi- 
ble.—People      Peltin  (CaL  App.),  82  Pae. 

980. 

[i]  In  a  prosecution  for  larceny,  certain 
question  asked  of  witness  held  objectionable, 
but  not  of  itself  ground  for  reverral.— People 
T.  Boborts  (CaL  App.},  82  Pae.  624, 

g  25.   Intent. 

[a]  Larceny  is  compounded  of  the  taking 
and  carrying  away  and  the  felonious  intent. 
Whatever  has 'a  legal  tendency  to  show  tbe 
intent  is  proper  evidence.— -People  t,  Ston^ 
16  Cal.  369. 

[b]  Defendant  had  pledged  the  property  al- 
leged to  have  been  stolen  to  prosecuting  wit- 
ness for  a  debt.  Having  worked  for  witness, 
he  claimed  wages,  which  not  being  paid,  he 
took  the  property  in  the  daytime,  without  any 
concealment,  and  pledged  it  to  another. 
Held,  that  the  refusal  to  allow  defendant  to 
show  that  witness  owed  •  hi«  for  serviees 


enough  to  satisfy  the  debt  for  which  the 
property  was  pledged,  was  error,  as  it  tended 
to  show  his  intent. — People  T.  Eastman,  77 
Cal.  171,  19  Pac.  266. 

[e]  The  fact  that  defendant  was  on  terms  ^ 

of  criminal  intimacy  with  the  wife  of  the  ' 
alleged  owner  of  the  stolen  goods,  which  were 
community  property,  is  relevant  to  show  that 
he  knew  the  taking  to  be  without  the  owner's 
consent,  and  that  defendant  intended  to  per- 
manently deprive  the  owner  of  the  property. 
People  v.  Swalm,  80  CaL  46,  13  Am.  St.  Bep. 
96,  22  Pac.  67. 

[d]  Defendant  was  prosecuted  for  larceny. 
He  conducted  an  employment  agency  and  was 
accustomed  to  advertise  for  help,  and,  on 
their  application,  to  demand  from  them  a  de- 
posit for  security.  The  retention  of  one  of 
these  deposits  constituted  the  crime  charged. 
The  state  offered  testimony  of  one  who  had 
responded  to  defendant's  advertisement,  to 
the  effect  that  defendant  tried  to  get  him  to 
take  the  position  held  by  the  prosecuting  wit- 
ness, on  the  same  terms,  except  that  a  deposit 
of  one  hundred  and  fifty  dollars  was  required, 
instead  of  one  hundred  dollars,  as  had  been 
demanded  from  prosecuting  witness,  and  that 
his  offer  to  give  security  instead  of  cash  was 
refused.  H»d,  that  this  evidence  was  admis- 
sible to  show  guilty  knowledge. — ^People  t. 
Fehrenbaeh,  102  Cal.  394,  86  Pac  678. 

[ej  Deception,  falsehood  and  fabrication  as 
to  facts  01  case  are  admissible  to  show  con- 
sciousness of  guilt  and  criminal  intent.— Peo- 
ple V.  Cole,  141  CaL  90,  74  Pae.  547, 

Fob  AuTH<HaTiE8  noic  Othib  Statis: 

See  32  Cent  Dig.,  eols.  1628-1630,  §  134. 

g  — -  Identity  and  Ownenh^  of  Vtop- 
arty. 

[a]  Proof  of  possession  of  stolen  goods  is 
admissible  to  connect  accused  with  offense. — 
People  V.  Lowrey,  70  Cal.  194, 11  Pac.  605. 

[b]  Defendant  offered  evidence,  by  a  wit- 
ness present  at  the  time,  to  prove  a  payment 
he  had  made  for  the  horse  alleged  to  have 
been  stolen,  to  one  from  whom  there  was  some 
evidence  that  he  had  purchased  it.  The  evi- 
dence of  the  prosecntion  depending  largely 
upon  recent  possession,  held,  that  the  evi- 
dence offered  was  material  and  admissible. — 
People  V.  Cline,  74  Cal.  575,  16  Pac  391. 

[c]  In  an  indictment  or  information  for  lar- 
ceny, where  tbe  stolen  property  is  not  other- 
wise described  so  as  to  identify  the  offense, 
the  allegation  of  ownership  is  a  material  part 
of  the  description  of  the  offense  charged. — 
People  V.  Wallace,  94  Cal.  497,  29  Pae.  95. 

[d]  Proof  that  property  which  a  defendant 
is  charged  with  stealing  was  in  the  possession 
of  the  prosecutrix  at  the  time  of  the  taking 
is  sufficient  evidence  of  the  ownership  by  her. 
People  V.  Davis,  97  CaL  194,  31  Pac  1109. 

[e]  Where  a  stolen  trunk  was  found,  to- 
gether with  another  one,  ija  defendant's  pos- 
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Besaion,  it  was  not  error  for  the  court  to  per- 
mit a  witness  to  describe  the  trunk  found 
with  the  one  that  had  been  stolen,  sneh  evi- 
dence not  being  given  to  show  that  such 
trunk  had  been  stolen  or  lost.— People  t, 
NieoloBi  <Cal.),  S4  Pac.  824, 

ff]  If  one  accused  of  larceny  had  no  eonnec- 
tion  with  the  taking  of  the  cow,  and  did  not 
know  that  it  had  been  stolen  until  the  time 
of  his  trade  therefor,  the  question  of  good  or 
bad  faith  in  making  the  contract  of  purchase 
would  be  immateri^,  and  it  cannot  be  incum- 
bent upon  him  to  establish  his  good  faith 
in  trading  for  the  cow. — ^People  Ward,  lOS 
Cal.  652,  39  Pac.  33. 

[g]  Where  it  was  shown  that  five  twenty 
dollar  gold  pieces  were  found  in  defendant's 
stockings  a  short  time  after  the  larceny,  such 
coins  were  properly  admitted  in  evidence,  it 
appearing  that  coins  of  similar  denomination 
and  number  had  been  stolen  from  prosecuting 
witness.— People  v.  Pi^ott,  126  CaL  609,  S9 
Pae.  31. 

[h]  In  a  prosecution  for  horse  theft,  testi- 
mony that  a  saddle  found  in  defendant's 
house  resembled  the  saddle  that  was  on  the 
stolen  horse  when  defendant,  riding  the  horse, 
called  at  witness'  house,  was  properly  ad- 
mitted.—People  T.  Nunley,  142  CaL  441,  76 
Pae.  45. 

FOS  AUTHOBimS  IVOM  Otheb  Stxtbs: 

8e«  82  Gent.  Dig.,  cols.  1680-1632,  (  139. 

I  27.   —  Possession  and  Custody  of  Fn^ 
erty  and  Character  Thereof, 

[a]  On  the  'trial  of  an  indictment  for  steal- 
ing sheep,  a  witness,  W,,  was  allowed 
to  testify,  notwithstanding  objection  that 
the  testimoay  was  irrelevant,  and  that  it 
tended  to  prove  a  different  offense  than  that 
charged,  to  the  larceny  of  a  flock  of  his  own 
sheep,  which  were  herded  together  with  the 
sheep  alleged  to  have  been  stolen  from  B.,  the 
prosecutor,  and  which,  after  the  larceny,  'were 
found  by  W.,  still  with  the  sheep  of  B.,  in  the 
possession  of  the  isame  parties.  Held,  that 
the  testimony  was  properly  admitted,  as  tend- 
ing to  establish  the  larceny  of  the  sheep  of 
B.— People  V.  Bobles,  34  CaL  691. 

[b]  Where  defendant  was  indicted  for  the 
larceny  of  a  watch  and  some  money,  and 
several  packages  of  eigarettea,  stolen  at  the 
same  time,  were  found  in  defendant's  pouas- 
■ion,  evidence  in  reference  to  the  cigarettes 
was  competent,— People  ▼.  Boh,  6S  CaL  104, 
3  Pae.  4^ 

[e]  In  a  proseentloB  for  grand  larceny  of  ft 

watch,  evidence  that  defendant,  within  two 
minutes  after  he  had  been  seen  with  the  pros- 
ecutor, also  had  his  eane,  was  admissible  as 
tending  to  show  that  the  parties  were  togeth- 
er, and  not  objectionable  as  tending  to  prove 
another  crime.— People  t.  Taylor,  136  CaL 
xiz,  69  Pae.  293. 

S  88.   Identltr,  PnWDM  ftnd  Acti  «f 

Accoicd, 

[a]  Where  the  evidence  tended  to  show  that 
an  alleged  laxeeigr  took  place  in  ft  certain 


room,  evidence  that  defendant  lived  therein 
was  admissible,  though  it  appeared  that  & 
woman  jointly  accused  with  him  of  the  same 
offense  lived  in  the  same  room,  and  the  cir- 
cumstance was  possibly  unfortunate  to  de- 
fendant, with  the  jury. — People  t.  Oarda, 
127  Cal.  xviii,  59  Pae.  576, 

[b]  A  servant  employed  in  a  furniture  store 
delivered  certain  carpets  belonging  to  the 
store  to  a  person  to  be  carried  away,  it  being 
in  the  line  of  the  servant's  nnployment  to 
give  out  carpets  for  delivery;  and  on  being 
confronted  with  the  one  to  whom  he  delivered 
them,  and  in  response  to  a  recital  to  him  by 
such  person  of  the  facts  of  the  delivery,  he 
denied  the  delivery,  and  claimed  that  he  did 
not  know  such  person.  Held,  on  a  prosecation 
for  larceny  of  the  carpets,  that  the  denial 
was  competent  evidence  on  behalf  of  the  state 
as  tending  to  show  that  the  delivery  was  sot 
innocently  made.— People  v.  Cole,  141  CaL  tS, 
74  Pac.  647. 

[c]  On  a  prosecution  for  cattle  theft  com- 
mitted in  a  particular  county,  evidence  of  the 
purpose  of  the  accused  in  going  to  that  coootj 
three  ^ears  before  the  coramtosion  of  the  of- 
fense IS  too  remote. — ^People  t.  Green,  143  CaL 
S,  76  Pac  649. 

Fob  Authobitibs  noH  OmEs  States: 

See  32  Cent.  IHg.,  cols.  1639-1641,  {  140. 

S  29,  —  Incriminating  drcomstaiices  iu 
GoneraL 

[a]  Evidence  was  given  tending  to  prove 
that  other  horses  dirappeared  from  the  same 

neighborhood  at  the  same  time  as  the  mare 
and  colt,  with  the  larceny  of  which  defendant 
was  charged,  and  were  found  with  the  mare 
and  colt  in  his  possession.  Held,  the  objec- 
tion to  the  evidence  was  properly  overmled.— 
People  T.  Lopec,  69  CaL  862. 

[b]  The  evidence  in  a  prosecution  for  lar 
ceny  of  money  tended  to  ^ow  that  the  mone^ 
was  taken  from  an  intozieated  person,  to 
whom  defendant  afterward  introduced  a  hack 
driver  as  his  coachman,  and  directed  the 
driver  where  to  go  and  throw  him  out.  Held, 
that,  if  it  was  error  to  admit  evidence  of 
what  was  thereafter  done  by  the  driver  and 
defendant's  victim  in  his  absence,  it  was  en- 
tirely harmless.— People  t.  Goreia,  127  CaL 
XvitC  69  676. 

[c]  Where  defendant  was  charged  witb 
grand  larceny,  evidence  that  defendant  had 
no  money  just  before  the  theft,  but  had  con- 
siderable money  for  a  man  In  his  eirenm- 
stances  just  afterward,  was  properly  ad- 
mitted.—People  T.  Kelly,  132  CaL  430,  64  Pac 
663. 

[d]  Where,  on  a  prosecation  for  the  theft  of 
cattle  branded  M  D,  the  witnesses  for  the 
state  testified  that  the  cattle  in  question,  to- 
gether with  a  cow  branded  C,  the  property 
of  a  third  person,  were  seen  on  the  range  in  a 
certain  county  on  a  designated  date,  but  were 
luissod    short!/,    ftftorward,    fche  ^uesooa 
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whether  the  third  person  had  cattle  on  an- 
other range  was  immaterial,  unless  it  ap- 
peared that  the  cow  in  question  was  among 
them,  10  as  to  contradict  the  state's  witnesses. 
People  T.  Green,  143  GaL  S,  76  Pac  640. 

I  SO,   PoBsesiioa  Iff  Aenued  of  Tnp- 

erty  Stolen. 

[a]  It  il  competent  to  show  that  defendant 
owned  or  claimed  to  own  trunk  in  which 
stolen  goods  were  found,  to  show  their  pos- 
eession.— People  t.  Sean,  119  Cal  270,  51 
Pae.  329. 

[b]  In  a  prosecution  for  grand  larceny  of 
money,  evidence  that  defendant's  credit  was 
good,  and  that  he  could  have  borrowed  money, 
held  inadmissible. — People  v.  Peltin  (Cal. 
App.),  82  Pac  980. 

[e]  In  a  proseention  for  grand  larceny,  a 
mutilated  and  alleged  eonnterfeit  coin  held 
admissible  to  connect  defendant  with  the  of- 
fense, though  it  was  not  "lawful  money  of 
the  United  States,"  which  he  was  charged 
with  having  stolen. — ^People  t.  Peltin  (GaL 
App.),  68  Pae.  980. 

Fob  AOTHOBiTixa  Rou  Other  States: 

Effect  of  possession  of  stolen  property  as 
evidence  of  larceny:  70  Am.  Dee.  447, 
note. 

Possession  of  stolen  property  as  evi- 
dence of  guilt:  101  Am,  St.  Bep.  481, 
note.  See,  also,  32  Cent.  Di^.,  eols. 
1649-1650,  §§  144-146. 

§  31.   Matters  of  Def  oue  In  QeneraL 

[a]  On  a  trial  for  larceny  it  was  not  erro- 
neous to  allow  proof  that  the  accused,  under 
the  influence  of  fear  induced  by  threats  and 
violence,  conducted  persons  to  the  place 
where  the  stolen  property  was  found. — ^People 
V,  Ah  Ki,  20  Cal.  177. 

[a]  Anything  tending  to  explain  actual 
intent  of  accused  is  pertinent. — People  vi 
Eastman,  77  Cal.  172,  19  Pae.  266. 

[b]  Where  defendant  testified  that  he  had 
placed  one  hundred  dollars  in  his  stockings  the 
morning  of  the  larceny,  and  on  cross-examina- 
tion stated  that  he  always  carried  his  money 
there,  it  was  not  error  for  the  prosecution  in 
rebuttal  to  show  that  defendant  was  not  in 
the  habit  of  carrying  money  in  his  stockings, 
since  defendant's  evidence  aa  to  his  habit  of 
carrying  money  was  material  to  the  issue. — 
People  T.  Piggott,  186  Gal.  509,  59  Pae.  31. 

Y<»  AUTHORITIES  FBOU  QTHBB  STATIS: 

See  32  Cent.  Dig.,  cols.  1650-1658,  S  147, 

I  32.   Weight  and  Snfflclency  In  OeneraL 

[a]  Defendant  having  taken  the  property 
with  the  consent  of  the  wife,  with  whom  he 
was  on  terms  of  criminal  intimacy,  and  at- 
tempted, under  an  assumed  name,  to  convey 
it  out  of  the  state,  and  having,  when  arrested, 
falsely  stated  the  property  to  be  that  ox  an* 


other  person,  and  attempted  to  escape  by  the 
bribery  of  an  officer,  the  evidence  sufficiently 
shows  his  felonious  intent  to  warrant  his  con- 
viction of  larceny.— People  v.  Swalm,  80  Cal. 
46,  13  Am.  St.  Bep.  96,  28  Pae.  67. 

I^b]  Prosecutor  testilled  that  while  on  a  bed  f 
with  money  about  his  person  defendant  said 
he  would  put  the  money  under  his  (proseco- 
tor's)  head,  and  raised  the  pillow  as  if  doing 
so,  and  when  he  awoke  in  the  afternoon  the 
money  was  gone.  Defendant  testified  that 
he  told  prosecutor  that  he  would  take  care 
of  the  money,  and  proseentor  said  "All 
right";  that  he  took  the  money  and  deposited 
it  with  a  friend,  and  drove  to  a  village  some 
miles  distant,  where  he  had  previously  in- 
tended to  go  on  that  day,  with  a  horse  and 
buggy  which  he  had  engaged  several  days 
before.  He  told  his  friends  that  be  would 
return  that  night  or  next  morning.  On  re- 
ceipt of  a  dispatch  that  he  was  accused  of 
larceny,  he  immediately  started  to  return,  and 
on  the  wiy  back  met  the  constable  and  told 
him  that  he  had  deposited  the  money  with 
a  friend,  went  there  with  him,  and  paid  it 
oyer.  Held,  that  the  evidence  was  not  sufli- 
cient  to  prove  a  felonious  taking  of  the  money 
beyond  a  reasonable  doubt. — ^People  v.  Stew- 
art, 80  Cal.  129,  82  Pae.  184. 

[c]  Conviction  for  larceny  is  sustained  by 
proof  that  money  was  openly-  taken  from 
drunken  friend  with  intention  of  taking  care 
of  it,  if  subsequent  conduct  shows  secret  in- 
tent to  larcenously  convert  it. — People  v.  Han- 
sen, 64  CaL  298-294,  24  Pae.  117. 

[d]  The  owner  of  the  article  stolen  need 
not  be  prodnced  as  a  witness  for  the  state, 
if  the  felonious  taking  ean  be  established  by 
other  competent  evidence, — ^People  T.  Davis, 
97  CaL  194,  31  Pac  1109. 

[e]  Crime  of  larceny  is  distinct  from  that 
of  receiving  stolen  goods,  and  proof  of  the 
latter  crime  is  insufficient  to  convict  one 
accused  of  the  former.— People  v.  Ward.  109 
CaL  692,  39  Pac  83. 

[f]  A  stolen  cow  was  sold  by  defendant  the 
morning  after  the  theft,  to  a  butcher,  who  . 
testified  that  defendant  had  the  week  before 
asked  him  to  buy  a  cow.  Defendant  claimed 
to  have  sold  the  cow  for  another,  whom  he 
met  that  morning,  and  who  then  first  re- 
quested him  to  make  the  sale;  but  defendant 
made  no  effort  to  secure  corroborating  evi- 
dence. Held  to  sustain  a  conviction  of  lar- 
ceny.—People  T.  Lnchetti,  119  CaL  501,  91 
Pac.  707. 

tg]  Evidence  held  sofflcient  to  sustain  a 
conviction  for  the  larceny  of  a  cow. — People 
T.  WUder,  134  CaL  182,  66  Pac  228. 

[gh]  Evidence  examined,  and  held  to  sustain 
defendant's  conviction  for  grand  larceny. — 
People  V.  Taylor,  136  CaL  lix,  69  Pac  298. 

[h]  Testimony  of  defendant,  who  hired  a 
horse  to  go  to  8.,-twelve  miles  away,  but  went 
to  L.,  one  hundred  and  thirty-three  miles  dis- 
tant, that  she  intended  to  go  to  S.  when  she 
hired  the  horse,  but  was  disappointed  by  the 
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perBon  who  was  to  go  with  her,  and  then  went 
to  L.  with  another  person,  excludes  the  idea 
of  larceny ,  the  criminal  intention  being 
formed  after  she  was  intrusted  with  the  prop- 
erty.—People  T.  Jackson,  138  Cal.  462,  71  Pae. 
566. 

[i]  In  prosecntion  for  larceny,  held,  that  the 
evidence  was  sufficient  to  support  a  convic- 
tion.—People  Smith,  143  CaL  S07,  77  Pae. 
449. 

[j]  Evidence  held  snffleient  to  sustain  a  eon- 
viction  of  grand  larceny  committed  by  steal- 
ing a  scarf  pin  from  the  person  of  another. — 
People  V.  Flannery  (Cal.  App.),  84  Pac.  461. 

[k]  Evidence  held  sufficient  to  sustain  a 
eonviction  of  grand  larceny. — People  t.  Melan* 
drez  (Cal.  App.),  S8  Pac.  372. 

Fob  AuTHOKims  nou  Othbi  Statu: 

See  32  Cent.  Dig.,  eoli.  1654-1721,  §§  149- 


S  33.   Intent, 

[a]  On  a  prosecution  for  larceny  the  evi- 
dence was  that  defendant,  by  previous  ar- 
rangement with  two  persoQB  alleged  to  be 
his  partners,  tried  to  buy  the  goods;  that 
the  owner  waa  willing  to  sell,  provided  the 
title  should- remain  in  him  until  they  were 
paid  for,  and  that,  with  this  understanding, 
they  were  delivered  to  the  alleged  partners, 
defendant  having  at  the  commencement  of 
the  negotiations  proposed  to  purchase  the 
goods,  to  be  used  m  a  legitimate  business  to 
be  carried  on  by  the  three  jointly;  that  the 
goods  were  first  taken  to  the  premises  where 
the  three  were  represented  to,  and  supposed 
by,  the  owner  to  have  gone  into  business; 
that  the  owner  took  a  note  for  the  price  from 
the  other  two;  that  thereafter  aome  of  the 
goods  were  found  buried  on  defendant's  land, 
and  secreted  in  various  places  on  bis  prem- 
ises, after  he  had  denied  having  any  of  the 
goods  there;  that  defendant  did  not  deny 
that  the  goods  were  to  remain  the  property 
of  the  owner  until  they  were  paid  for;  that 
an  expressman  was  hired  by  said  pretended 
partners  to,  and  did,  take  certain  goods,  sim- 
ilar, at  least,  to  those  in  question,  from  the 
place  where  they  were  first  delivered  to  de- 
fendant's place  at  5  o'clock  in  the  morning. 
Held,  that  a  verdict  of  guilty  would  not  be 
disturbed.- People  T.  Baischke,  83  CbL  501, 
23  Pac  1083. 

[b]  Evidence  that  defendant,  learning  that 
the  prosecuting  witness  bad  four  thousand 
dollars  deposited  in  his  wife's  name,  gained 
his  confidence,  and  took  him  into  a  lottery- 
shop,  where,  after  being  induced  by  defendant 
to  try  his  luck,  he  was  allowed  to  draw  a 
prize  of  four  thousand  dollars,  but  was  told, 
when  he  demanded  it,  that  he  must  first  show 
an  equal  amount  of  money;  that  defendant 
went  with  him  to  get  the  money,  and  after 
bis  wife,  in  whose  name  it  was  deposited, 
had  drawn  it,  returned  with  them  to  the  lot- 
tery shop  at  the  time  agreed  on,  where  they 
found  another  man  in  charge,  who  said  that 
the  man  in  charge  when  the  prize  waa  drawn 


had  gone  to  get  the  money;  that  this  new 
man  and  also  defendant  told  the  wife  that 
she  must  give  the  money  to  her  husband  and 
go  out  of  the  shop,  as  women  were  not  al- 
lowed in  it;  that  witness  and  his  wife,  ms- 
pecting  a  trick,  went  away  with  their  money 
— is  anfficient  to  support  a  eonviction  of  at- 
tempt to  commit  grand  larceny.— People  v. 
Mason,  113  Cal.  76,  45  Pac.  182. 

[c]  Where  one  accused  of  an  attempl  to 
commit  grand  larceny  is  shown  to  have  made 
an  effort  in  pursuance  of  a  preconceived  plan 
to  deprive  another  person  of  a  large  sum  of 
money  by  the  use  of  the  confidence  game 
known  as  "bunco,"  he  is  properly  found 
guilty  of  the  offense  charged,  though  sneh 
plan  failed  of  consummation. — ^People  v. 
Mann,  113  Cal.  76,  45  Pae.  182. 

[d]  A  eonviction  for  grand  larceny  cannot 
be  auBtained  where  the  only  testimony  re- 
lating to  the  offense  charged  ia  that  of  an 
accomplice.  ui>corroborated  by  any  other  evi- 
dence, and  whose  testimony,  if  believed, 
tended  to  show  the  absence  of  the  union  of 
act  and  intent  required  to  be  present  in  every 
crime.— People  Hoagland,  138  CaL  338,  71 
Pac.  359. 

• 

Fob  Authobitixs  noH  Otheb  States: 

See  82  Cent.  Dig.,  cola.  1658-1662,  §  ISa 

I  34.   Ownership  and  Possession  or  Cm- 
tody  of  Property. 

[a]  XTpott  the  trial  of  an  information  for 
larceny,  proof  that  the  property  alleged  to 
have  been  stolen  waa  taken  from  the  person 
of  another  without  any  claim  of  right  upon 
the  part  of  the  defendant  is  sufficient  proof 
of  ownership. — People  v.  Nelson,  56  Cal.  77, 

[b]  Upon  a  trial  for  the  larceny  of  eighty 
dollars,  the  property  of  T.,  the  evidence  tended 
to  show  that  defendant  had  in  her  posseanon 
stolen  money,  and  that,  shortly  before  that 
time,  T.  owned  and  had  in  nis  possession 
about  the  same  sum  of  money,  and  had  vis- 
ited defendant's  house;  but  the  evidence  did 
not  show  that  T.  had  lost  any  money,  or  that 
any  had  been  stolen  from  him.  Held,  that  a 
verdict  of  guilty  was  not  supported  by  the 
evidenee.— People  t.  Williams.  57  Cal.  108. 

[c]  An  earmark  found  on  stolen  animals, 
and  identified  by  alleged  owner  as  mark  naed 
by  him,  is  some  evidence  of  his  ownership, 
though  earmark  was  never  recorded. — ^Peo|ue 
V.  Bolanger,  71  CaL  17,  U  Pac.  799. 

[d]  On  an  information  eharging  the  prop- 
erty stolen  to  be  that  of  a  corporation  doing 
business  in  the  state,  and  organized  under 
the  laws  of  another  state,  evidence  of  a  de 
facto  corporation  doing  business  in  the  state 
ia  anfficient.— People  v.  Oldham,  111  CaL  648, 
44  Pac  812. 

[e]  An  instruction  requested  by  the  defend- 
ant, which,  in  substance,  told. the  jury  to  ac- 
quit the  defendant  for  want  of  any  evidenee 
tending  to  convict  him  of  the  larceny  charged 
is  properly  refused,  where  tke  proeeenting  wit* 
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seas  teBtUted  that  d«ffliiduit  was  tlie  man  who 
stole  his  monejr.— People  t.  Piffgott,  126  Oal. 
509,  59  Pac.  31. 

[f]  Defendant  mentioned  to  H.,  desirous  of 
a  police  appointment,  names  of  foar  who 
would  assist  him  for  one  handled  dollars 
each.  The  money  was  delivered  to  defendant 
for  that  purpose  hy  H.'b  wife,  and  defendant 
gave  his  note  therefor,  on  an  understanding 
that  .the  mon^  should  be  retnmed  if  the  ap- 
poinrment  was  not  obt^ned.  Defendant  had 
no  understanding  with  the  persons  named, 
and  converted  the  money  to  his  own  nee. 
Held,  that  the  evidence  warranted  the  jury  in 
finding  that  Mn.  H.  did  not  intend  to  part 
with  title  to  the  money,  and  hence  a  convic- 
tion of  larceny,  instead  of  obtaining  money 
by  false  pretenses,  might  be  sustained. — Peo- 
ple V.  De  OraaiT,  127  iSaL  676,  60  Pae.  429. 

Fob  ATrrH(ffiiTiBs  noii  Otheb  States: 

See,  also,  32  Cent.  Dig.,  cols.  1673-1678, 
§§  156-158. 

S  25.  Taking  and  Asportation  of  Fr^atf  in 
Oeneral. 

[a]  Defendant  and  a  companion  were  seen 
standing  near  the  prosecuting  witness,  who 
was  in  a'  drunken  sleep  on  a  doorstep  about 
3  o'clock  in  the  morning.  They  moved  away, 
and,  after  stopping  for  a  few  minutes  by  a 
fence,  went  down  the  street.  Witness  was 
aroused,  and  his  tronser  pocket  was  found 
turned  inside  out.  Before  going  to  sleep,  his 
purse  was  in  that  pocket.  The  purse  was 
foand  near  the  fence,  where  defendant  and 
his  companion  stopped.  Held  snflScient  to 
support  the  finding  of  a  taking  from  the  per- 
son.—People  T.  Appleton,  120  Cal.  260,  62 
Pae.  582. 

[b]  Prosecuting  witness  was  standing  on  the 
rear  platform  of  a  crowded  ear,  when  it  was 
claimed  that  his  pocket  was  picked  of  two 
purses,  containing  thirty  dollars  and  five 
twenty  dollar  gold  pieces,  respectively.  Such 
witness  testified  that  he  saw  defendant's  hand 
withdrawn  from  witness'  pocket,  and  he 
thereupon  grabbed  him,  and  that  be  saw  de- 
fendant pass  some  article  to  a  codefendant, 
whom  he  alao  grabbed.  There  was  evidence 
that  the  codefendant  dropped  the  article 
passed  to  him  on  the  car  platform,  where  it 
was  picked  up,  and  found  to  be  witness' 
thirty  dollar  purse  intact.  On  being  searched, 
five  twenty  dollar  gold  pieces  were  found  con- 
eealed  on  defendant.  Held,  that  the  facts 
warranted  a  verdict  of  guilty. — People  v.  Pig- 
gott,  126  Cal.  509,  59  Pae.  31. 

I  36.    Incriminating  Olrcnmstances  In 

OeneraL 

[a]  On  the  trial  of  K,  for  the  larceny  of 
certain  articles  of  clothing,  H.  testified  that 
she  had  lost  the  articles  mentioned  in  the 
indictment,  and  that  the  stolen  goods  were 
hers;  and  B.  testified  that  while  tracking  K., 
on  the  morning  of  the  theft,  he  had  found  a 
bundle  containing  the  articles  named  in  the 
indietmnt.   Held,  that  the  evideneo  suffi- 


eiently  established  the  ownership  and  identity 
of  the  stolen  property.—- People  t.  Keane,  43 

Cal.  638. 

[b]  The  cireumstsnees  of  this  ease  estab- 
lish the  crime  of  larceny, — People  t,  Bae,  66 
CaL  423,  66  Am.  Bep.  102,  6  Pae.  1. 

[c]  The  single  eireumstanee  that  the  accused 
was  in  possession  of  stolen  property  within  a 
few  days  from  the  time  it  was  taken  is  not 
suiBcient  to  justify  a  conviction  of  larceny. — 
People  v.  Swinford,  57  CaL  86:  People  t. 
Fagan,  66  Cal.  684,  6  Pae.  394. 

[d]  In  a  prosecution  for  larceny,  proof  that 
defendant  had  access  to  the  house  and  place 
where  the  missing  property  was  kept,  to- 
gether with  a  false  statement  regarding  a 
matter  in  no  way  eonufcted  with  the  crime, 
do  not  sustain  a  conviction. — ^People  t.  Wong 
Ah  You,  67  Cal.  3i,  7  Pac.  8. 

[e]  Circumstantial  evidence  herein  held  saf- 
fleient  to  sustain  finding  of  taking  from  the 
person. — People  Appleton,  120  CaL  251,  62 
Pac.  582. 

[f]  The  fact  that  another  person  than  the 
defendant  was  the  leading  actor  in  the  lar- 
ceny of  a  cow,  of  which  the  defendant  was 
convicted,  eannot  relieve  the  defendant  from 
the  verdict  against  him,  where  there  is  evi- 
dence that  the  defendant  not  only  partici- 
pated in  the  killing  of  the  cow,  but  that 
both  parties  rode  out  together  into  the  field 
where  it  was,  and  drove  the  animal  to  the  cor- 
ral where  it  was  killed.  The  subsequent  con- 
duct of  the  defendant  in  attempting  to  dispose 
of  the  carcass  was  evidence  that  his  original 
taking  was  larcenous. — People  T.  Wilder,  134 
Cal.  182,  66  Pac  220. 

tg]  Defendant,  charged  with  stealing  bees, 
claimed  that  he  bought  them  of  a  man  who 
had  formerly  worked  for  him.  The  man  was 
not  produced  at  the  trial.  Defendant  intro- 
duced two  letters  relating  to  the  sale,  which 
he  testified  were  received  from  such  man. 
The  postmarks  on  each  letter  were  counter- 
feit.. Defendant  knew  that  the  bees  had  be- 
longed to  the  complainant.  Held,  that  the 
verdict  of  guilty  was  justified. — People  v. 
Chrisman,  135  CaL  282,  67  Pae.  136. 

[h]  Where  the  possession  of  the  stolen  horse 
by  the  defendant  was  indicated  only  by  cir- 
cumstantial evidence  tending  to  show  that 
during  the  night  of  the  theft  he  was  leading 
the  horse  in  a  direction  afray  from  where  it 
was  taken,  and  which  eatisfied  the  jury  of  ! 
that  fact,  their  verdict  is  not  contrary  to  the  I 
evidence,  because  no  witness  testified  to  see-  i 
iug  the  defendant  in  actual  possession  of  the 
horse,  nor  because  it  was  tnmed  loose  be- 
fore it  was  found. — ^People  t.  Noaley,  142  CaL 
105,  75  Pac  676. 


g  87.   Effect  of  Posseuiini  «f  Proper^ 

Stolen. 

[a]  Possession  of  stolen  property  is  not 
alone  sufficient  to  warrant  a  conviction  of 
larceny,  but  must  be  aided  by  proof  of  other 
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circnmstaneea  natnrallj  tending  to  ezeit«  sua- 
picion  against  the  defendant,  and  to  corrobo- 
rate the  inference  arising  from  the  poseesuon. 
People  T.  Chamben,  18  CaL  382. 

[b]  The  poueaaion  of  stolen  goods  soon  after 
they  are  atolen  raises  a  preaumption  that  the 
poaseasor  is  the  thief,  and  uiueaa  explained 
m&j  warrant  a  conviction  hj  the  joxj.'— Peo- 
ple V.  Mahoney,  18  CaL  180. 

[c]  Unexplained  poaaeasion  of  atolen  gooda 
ma.y  be  considered  in  determining  the  guilt 
of  the  possessor,  but  is  not  of  itself  snffieient 
to  authorize  a  conviction. — ^People  Ah  Ki. 
80  Cal.  177. 

[d]  In  the  absence  of  evidence  of  good 
character,  the  recent  possession  of  stolen 
property,  unexplained,  is  not  prima  facie  evi- 
dence that  the  possessor  is  guilty  of  larceny. 
People  V.  Gassaway,  23  Cal.  51. 

[e]  In  order  that  the  possession  of  atolen 
property  may  be  made  available  toward  a 
conviction,  other  circumstances  indicative  of 
guilt  must  be  shown. — ^People  T.  Noregea,  48 
Cal.  123. 

[f]  There  la  no  error  in  charging  the  jury 
that  the  mere  possession  ef  stolen  property 
will  not  justify  a  verdict  of  guilty,  but  there 
must  be  proof  of  other  facts  tending  to  estab- 
lish the  ^ilt  of  the  accused,  provided  all 
the  facts  in  evidence  prove  defendant's  guilt 
beyond  a  reuonablo  donbt^Peoplo  t.  Brown, 
48  Cal.  2S3. 

[g]  Although  the  possession  of  money  re- 
cently stolen  ia  usually  of  slight  weight  aa 
evidence  to  prove  the  guilt  of  the  person  in 
whose  possession  it  is  found,  yet  if  the  money 
ia  of  a  kind  rarely  seen  in  circulation  at  the 
place  and  consists  of  a  combination  of  piecea, 
Buch  as  Chilian  half  ounces  and  s  single  Pe- 
ruvian ounce,  its  value  aa  evidence  is  largely 
increased. — People  v.  Getty,  40  Cal.  581. 

[h]  The  mere  fact  that  stolen  hides  were 
found  in  defendant's  bam,  which  was  shown 
to  be  open  to  anyone  choosing  to  enter  it, 
will  not  justify  an  inference  of  guilt;  and,' 
antil  defendant's  declaration  that  he  knew 
nothing  about  the  hides  being  there  is  shown 
to  be  false,  he  is  not  called  upon  to  make 
explanation  as  to  how  the  hides  came  there. 
People  V.  Hurley,  QO  CaL  74^  44  Am.  Bcp.  55. 

[i]  Where  defendant,  in  a  prosecution  for 
the  theft  of  a  calf,  accounts  for  his  posses* 
sion  by  stating  that  he  was  sent  by  his  mas- 
ter, a  farmer  who  bad  killed  the  same,  to  sell 
it,  believing  it  to  be  his,  it  is  error  to  instruct 
that  certain  other  facts  corroborating  the 
' '  inference  of  guilty  possession ' '  would  jus- 
tify ft  eonviction.— People  r.  Ulster,  8  Fae. 
884. 

[j]  An  inatmction  that  "the  possession,  or 
even  recent  possession,  of  stolen  property  ia 
not  alone  sufficient  evidence  to  find  the  pos- 
sessor guilty  of  the  crime  of  having  stolen 
the  property,  unless  there  is  some  other  evi- 
dence in  the  case  tending,  with  this  fact  of 
possession,  to  ostablish  his  guilt,"  was  not 


prejudicial  to  defendant. — ^Peoplo  v.  dine,  83 
CaL  374,  83  PftC  391. 

[k]  PoflsessioD  of  stolen  goods  is  not  alono 
sufficient  evidence  of  defendant's  gnilt. — ^P«o- 
ple  V.  Cline,  87  CaL  379. 

[1]  Defendant  and  one  F.  were  jointly  in- 
dicted for  grand  larceny.  On  the  trial  th«r« 
waa  evidence  that  wheat  stolen  by  F.  was 
stored  in  an  ontbuilding  of  defendant,  but 
there  was  nothing  to  connect  him  with  F., 
nor  was  it  shown  that  defendant  was  ac- 
quainted with  him.  Held,  that  the  verdict 
against  defendant  was  not  sustained  by  the 
evidence. — People  t.  Cnrran,  31  Pac  1116. 

[m]  In  a  prosecution  for  grand  larceny, 
where  it  appears  that  the  defendant  did  not 
personally  take,  or  assist  in  taking,  the  stolen 
property,  and  the  facts  proven  are  consistent 
with  the  supposition  that  he  had  advised 
against  the  theft,  or  only  knew  of  it  after 
its  'commission,  or  that  he  was  simply  a  re- 
ceiver of  stolen  goods,  knowing  them  to  have 
been  stolen,  a  verdict  of  guilty  of  grand  lar- 
ceny is  not  justified,  and  should  be  set  aside. 
People  ▼.  Fagan,  08  Cal.  230,  33  Pac  60. 

[n]  A  trunk  alleged  to  have  been  stolen  by 
defendant  was  found  in  a  shanty  which  had 
been  occupied  by  defendant  and  another 
for  several  weeks.  The  officer  searching  for  it 
found  it,  with  another  trunk,  nnder  defend- 
ant's  bed,  covered  over  with  old  clothing; 
and  defendant,  when  asked  what  it  was,  re- 
plied that  it  was  nothing.  When  ordered  to 
open  it,  he  said  he  did  not  have  the  key,  but 
when  the  trunk  was  examined  the  lock  was 
found  to  be  broken,  and  a  letter  was  found 
in  it,  addressed  to  defendant's  brother.  Be- 
ing asked  whose  name  it  was,  and  bow  it  came 
there,  defendant  said  it  was  his  name,  and 
that  he  put  the  letter  in  the  trunk  himself. 
Defendant  said  that  the  trunk  had  bem  left 
there  two  weeks  before  by  a  man  whom  h« 
did  not  know,  and  who  promised  to  pay  him 
for  keeping  it.  It  was  shown  that  the  trunk 
had  been  stolen  about  two  weeks  before  it 
was  found  in  defendant's  possession.  Held, 
sufficient  to  warrant  a  finding  that  defendant 
stole  the  trunk.— People  t.  Nicolosi,  34  i'ae. 
824. 

[o]  In  a  prosecution  for  larc«^y,  evidence 
that  defendant  was  in  a  situation  where  he 
could  have  taken  the  money  stolen;  that, 
shortly  after  the  robbery,  he  claimed  that  be 
had  been  robbed  of  all  his  money,  and  also 
some  clothing  which  he  claimed  he  had  jost 
purchased;  that  he  had  not  purchased  the 
clothing;  and  that  the  exact  amount  stolen 
was  found  on  his  person — ia  sufficient  to  sus- 
tain a  conviction. — People  v.  Wong  Cbong 
Suciy,  110  Cal.  117,  42  Pac  420. 

[p]  A  conviction  of  larceny  of  a  horse  and 
cart  will  not,  after  denial  of  a  n^w  trial,  be 
disturbed,  where  there  waa  evidence  that  the 
property  was  stolen;  that  defendant,  when 
seen,  shortly  afterward,  traveling  away  with 
it  from  the  scene  of  the  larceny,  tried  to 
evade  identification,  and  when  arrested  with 
the  property,  a  few  honrs  afterward,  twenty- 
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three  miles  away,  made  false  statements  in 
explanation  of  his  poBMHion.~People  t.  St. 
Clair,  44  Fae.  231. 

[q]  Aceoaed  was  arrested  in  possession  of  a 

mare,  driving  her  harnessed  to  a  hnggy,  and 
leading  anotner  horse,  two  or  three  days  after 
the  theft,  and  at  a  place  thirty  miles  from 
the  pasture  from  -which  she  was  stolen. 
When  arrested  be  spoke  of  the  horses  as  his 
•wn,  and  claimed  to  be  taking  them  to  pas- 
ture, but  denied  his  identity,  claiming  to  be 
his  brother,  and  had  very  recently  shaved  his 
mnstache.  His  account  of  his  whereabouts 
was  inconsistent  with  the  testimony  of  wit- 
nesses who  had  seen  him.  Held,  that  the  evi- 
dence sufficiently  corroborated  the  inculpatory 
possession  of  recently  stolen  property  to  war- 
rant a  submission  to  the  jury. — ^People  t. 
Vidal,  121  CaL  221,  58  P^c 

[r]  In  a  prosecntien  for  larceny  the  court 
instructed  that  recent  possession  of  stolen 
goods  was  a  circumstance  tending  to  prove 
^ilt,  in  determining  the  weight  of  which  the 
jury  should  consideT  the  character  of  the  ae- 
ensed,  with  other  eirenmstances,  "so  far  as 
they  have  been  proved."  Held  that,  though 
accused's  character  was  not  in  issue,  and 
there  was  no  evidence  thereof,  the  instme- 
tioQ  was  not  erroneous. — People  t.  Faning- 
ton,  140  CaL  656,  74  Pae.  288. 

[s]  In  a  proseention  for  larceny  the  eonrt 
instructed  that  recent  possession  of  stolen 
goods  was  a  circumstance  tending  to  prove 
giiilt,  in  weighing  which  the  jury  should  con- 
sider "the  lapse  of  time  since  tbe  property 
was  taken,  the  character  and  nature  of  the 
t  property  taken,  ....  and  the  demeanor  and 
character  of  the  accused.  All>of  these  circum- 
stances ....  are  proper  to  be  taken  into 
account."  Held,  that  the  instruction  was 
not  open  to  criticism  as  intending  tbe  de- 
meanor of  the  defendant  at  the  time  of  trial 
People  v.  Farrington,  140  CaL  656,  74  Pae. 
288. 

Fob  AcTHOKi'ms  raoH  Other  States: 

Effect  of  possession  of  stolen  property 
as  evidence  of  larceny:  70  Am,  Dec 

447,  note. 

Possession  of  stolen  property  as  evi- 
dence of  guilt:  101  Am.  St.  Bep.  481, 
note.  See,  also,  32  Cent.  Dig.,  eolfl. 
1696-1721,  §§  170-178. 


0.   TEIAL  AND  EEVIBW, 

QtTESTIONS  FOR  JURY,  |  88. 
INSTRUCTIONS  IN  GENERAL,  |  »9. 
  INTENT,  i  40. 

 OWNERSHIP  Aim  POSSESSION  OB  OnS- 

TODT  OF  PBOPEBTT.  1  41. 

—  TAKING  AND  APPROPRIATION  OJ  PROP- 
ERTT  IN  OEHERAL,  |  4S. 

—  CONVERSION,  SECRETING.  WITHHOLD- 
ING OB  APPROPRIATION  OF  PBOPERTT, 
I  48. 

EFFECT  OF  POSSESSION  OF  PROPERTT 
STOLEN  ASD  OF  BXPLANATION  THERE- 
OF, i  44. 


  HATTERS  OF  DEFENSE,  |  46. 

  GRADE  OB  DEGREE  OF  OFFENSB,  |  4«. 

VERDICT  IN  GENERAL,  I  47. 
APPEAL  AND  ERSOR,  |  48. 
FORM  OF  BBNTBNOS  AND  ENTRY  OF  JUDG- 
MENT, 1  4S. 

}  38.  Queatloiu  for  Jnxy. 

[a]  Under  an  indictment  for  larceny,  the 
facts  of  asportation,  the  title,  and  the  prit* 
oner's  intent  must  each  and  all  be  left  to  the 
jury,  and  be  found  by  them.  The  eoort  oan- 
not  infer,  nor  direct  the  jury  to  infer,  one  of 
these  facta  from  the  proof  of  another^ — ^Peo- 
ple ▼.  Carabin,  14  Ca&43S. 

[b]  Coin  cannot  be  identified  so  closely  a* 
other  property,  and  in  an  indictment  for  lar- 
ceny of  it  the  jury  should  be  left  to  deter* 
mine  from  tXi  the  testimony  and  eirenm- 
stances whether  the  coin  stolen  was  the  same 
as  the  coin  charged  in  the  Indictment.— People 
T.  Linn,  23  Cal.  150. 

[c]  On  a  trial  for  a  larceny  of  gold  and 
silver  coin  the  identity  of  the  money  stolen 
with  that  found  on  the  defendant  is  a  qnea> 
tion  of  fact  for  the  jnxy. — ^People  t.  Jim  Ti, 
88  Cal.  60. 

[d]  Whether  the  possession  of  stolen  prop- 
erty by  one  on  trial  for  larceny  is  strong  or 
slight  evidence  of  guilt  is  for  tbe  jury,  not 
the  court,  to  say. — People  Titherington,  59 
Cal.  698. 

[e]  In  a  proseention  for  grand  larceny,  if 
the  act  of  taking  the  property  is  admitted, 
but  a  felonious  intent  denied,  the  question  of 
intent  is  one  for  the  jury. — ^People  t.  Orider, 
3  Pac  492. 

[f]  An  inatrnetioB  that  "the  possession  of 
stolen  property,  supported  by  other  evidence 
tending  to  show  guilt,  is  a  strong  circum- 
stance tending  to  show  guilt,"  is  erroneous, 
as  the  jury  is  the  sole  judge  of  the  weight 
to  be  given  to  the  fact  of  recent  possession,  in 
view  of  all  surrounding  circumstances. — Peo- 
ple V.  Cline,  74  CaL  575,  16  Pac.  391. 

[g]  Defendant  was  indicted  for  grand  lar- 
ceny. The  evidence  showed  that  a  large  num- 
ber of  persons  were  in  the  bouse  from  which 
the  property  was  stolen,  after  the  theft;  that 
the  value  of  the  articles  missing  was  one  hun- 
dred and  fifty  dollars;  that  the  value  of  the 
articles  traced  to  defendant's  possession  was 
less  than  fifty  dollars.  Held,  error  to  with- 
draw from  the  jury  the  qneation  of  defend- 
ant's gnilt  of  the  crime  of  petit  larceny,  un- 
der Penal  Code,  section  487,  defining  petit 
lareeny  to  be  the  theft  of  articles  of  which 
the  value  does  not  exceed  fifty  dollars. — ^Peo- 
ple T.  Comyns,  114  CaL  107,  46  Pae.  1034. 

Fob  Authobities  from  Otheb  States: 

See  32  Cent.  Dig.,  cola.  1723-1726,  §§  180, 
161. 

J  39.  Instructions  in  CknaraL 

[a]  On  an  indictment  for  larceny  for  steal- 
a  eoW|  it  appeared  that  defendant  pledgod 
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ft  lierd  of  eattl«  te  A  as  leetiTitj  for  ft  debt; 
that  A,  to  MtUfj  hie  claim,  sold  a  portion 
of  the  herd  to  B,  the  balance  being  returned 
to  defendant ;  and  that  it  wai  claimed  by  the 
proBeeution  that  the  cow  in  question,  which 
defendant  bad  subsequently  sold,  was  one  of 
the  cows  purchased  by  B  at  the  sale  made  by 
A.  Held,  that  it  was  error  to  refuse  an  in- 
Btruction  that,  if  there  was  a  reasonable 
doubt  of  A'b  selling  to  B  the  cow  which  de- 
fendant thereafter  sold,  they  should  give  de* 
fendant  the  benefit  of  the  doubt,  and  find  him 
not  guilty.— People  t.  Eckert,  19  Cal.  603. 

[b]  An  instruction  that  "grand  larceny  la 
the  stealing,  taking,  or/carrying  away  of  the 
personal  property  of  another  of  the  value  of 
more  than  fifty  dollars,**  held  defective  in 
omitting  to  use  the  word  felonious." — ^Peo- 
ple v.  Gheong  Foon  Ark,  61  Cat.  527. 

[e]  On  the  trial  of  an  indictment  for  steal- 
ing a  cow,  where  the  prosecuting  witness  tes- 
tified to  having  found  on  defendant's  prem- 
ises pieces  of  the  hide  of  the  missing  cow 
and  her  horns  and  head,  which  was  skinned, 
the  court  instructed  the  jury  that  "all  per- 
sons slaughtering  cattle  must  keep  the  hides 
with  the  ears  attached  for  fifteen  dtiys;  and 
all  persons  having  such  hides  in  their  posses- 
sion must  exhibit  the  same  for  examination 
on  demand  being  made  by  any  person,"  such 
being  the  provision  of  Political  Code,  section 
318o.  Held,  that  such  instruction  was  in  ef- 
fect invoking  against  defendant  the  commis- 
sion of  another  oifense,  and  was  therefore 
erroneous. — People  v.  Tipton,  73  Oal.  405,  14 
Pac.  894. 

[d]  Instruction  under  section  485,  Penal 
Coilc,  may  be  given  under  appropriate  facts, 
though  information  is  drawn  under  section 
484.— People  Buelna,  81  CaL  137,  22  P*e. 
396. 

[e]  An  instruction  that  "the  testimony  of 
R.,  if  he  had  been  called  as  a  witness  to  prove 
that  he  had  sold  the  horse  to  the  defendant, 
would  have  been  entitled  to  no  more  weight 
than  the  defendant's,  all  other  things  being 
equal,"  was  properly  denied,  because  it  re- 
lated to  the  weight  to  be  attached  to  evi- 
dence.—People  V.  Cline,  83  CaL  374,  23  Pae. 
391. 

[ee]  The  court  properly  refused  to  instmet 
that  "the  fact  that  the  defendant  did  not 
produce  R.  (from  whom  he  testified  he  had 
bought  the  horse  alleged  to  be  stolen)  as  a 
witness  is  not  to  be  considered  by  the  jury 
as  a  circumstance  of  guilt,"  as  it  was  a  cir- 
cumstance which  the  jury  had  a  right  to 
CO usi<ler.— People  v.  Cline,  S3  Cal.  374,  23 
Pac.  391. 

[f]  A  charge  that  "unless  the  prosecution 
has  proved  beyond  a  reasonable  doubt  that 
the  defendant  feloniously  stole  the  money  of 
the  complaining  witness  it  is  your  duty  to 
acquit  the  defendant,"  Is  not  erroneous,  as 
being  an  insufllcient  definition  of  larceny, 
when  no  further  instruction  was  asked. — Peo- 
ple T.  Christensen,  85  CaL  568,  24  Pac.  88S. 

[g]  An  instruction  that  when,  by  fraud  or 
artifice,  the  jrasaeasion  of  proper^  u  obtained, 


with  "the  Intention  of  stealing  it,"  the  crime 
is  larceny,  is  not  erroneous  because  the  word 
"feloniously"  was  not  used  before  the  word 
"stealing."— People  t.  Tomlinson,  108  CaL 
19,  36  Pae.  606. 

[h]  Where  there  is  evidence,  on  a  prosecu- 
tion for  larceny,  sufficient  to  sustain  convie* 
tion  of  one  found  with  stolen  goods,  it  is  not 
error  to  refuse  an  instruction  that  "there  is 
no  evidenee  that  the  defendant  participated 
in  the  actual  stealing  of  the  cow.  The  evi- 
dence in  this  ease  only  shows  that  the  defend- 
ant sold  some  property  alleged  to  have  been 
stolen,  and  upon  this  evidenee  you  cannot 
convict  the  defendant  alone." — People  t.  Ia- 
ehetti,  119  CaL  501,  51  Pac  707. 

[i]  Instructions  as  to  expert  evidence  bear- 
ing upon  the  value  of  the  ore  taken,  which 
are  dangerously  near  the  border  line  dividing 
the  law  from  the  facts,  should  not  be  given 
to  the  jury.— People  t.  Opie,  1S8  CaL  294,  6S 
Pae.  089. 

[j]  On  a  proseeution  for  grand  larceny,  an 
instruction  that  if  defendant  was  not  pres- 
ent when  the  alleged  crime  was  committed  he 
was  not  guilty,  was  properly  refused,  as  aid- 
ing and  abetting  the  crime  would  have  ren- 
dered defendant  guilty  as  a  principaL — ^People 
T.  Feliz,  136  Cal.  xiz,  69  Pae.  220. 

[k]  In  a  prosecution  for  grand  larceny, 
consisting  in  the  alleged  stealing  of  calves, 
an  instruction  that  the  jury  could  conTict 
defendant  only  if  they  believed  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  be  bad 
stolen  the  calf  as  alleged  in  the  information, 
or  aided  and  abetted  therein,  was  not  erro- 
neous in  the  use  of  the  woi^  "aided  and 
abetted"  beeanse  one  who  aids  and  abeta  is 
a  principal.— People  T.  Bnlz,  144  CaL  251,  77 
Pae.  907. 

[I]  Charge  defining  larceny,  nnder  Penal 
Code,  sections  484,  487,  held  not  erroneous. 
People  v.  Roberts  (CaL  App.),  82  Pac  624. 

[m]  On  a  prosecution  for  grand  larceny,  a 
request  for  an  instruction  held  a  request  to 
charge  as  to  what  constituted  taking  from  the 
person. — People  Stofer  (Cal.  App.),  86  Pac 
734. 

Fob  AvTHOBmis  fbdh  Othib  States: 

See  32  Cent.  Dig.,  eols.  1727-1770,  §{  18^ 
204. 

{  40.   Intent. 

[a]  Defendant  obtained  goods  under  con- 
tract, and  with  the  consent  of  the  owner,  but 
with  the  felonious  intent  to  steal  them.  On 
the  trial  for  larceny,  the  instruction  of  the 
court  omitted  the  element  of  felonious  in- 
tent, charging  that  if  the  jury  believed  that 
defendant  intended  to  convert  the  goods  to 
his  own  use,  and  did  so  convert  them,  then  he 
was  guilty  of  larceny.  There  was  no  language 
used  which  was  equivalent  to  felonious  in- 
tent, or  which  conveyed  the  idea  of  atealing. 
Held,  error.— People  t.  BaaehkSL  73  CaL  378, 
15  Pac  U. 
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[b]  On  a  trial  for  larceny,  a  charge  that, 
''if  the  jury  believe  that  the  defendant  had 
no  felonious  intent  to  steal  the  property  at 
at  the  time  he  took  it,  even  if  they 
shoald  believe  that  he  aabsequently  eon- 
ceived  the  intent  to  appropriate  it,"  be- 
ing appliemble  to  the  avidenee,  was  improp- 
erly rejected.— -Pewla  t.  Merino,  85  Cal.  SIS, 
24  Pac.  892. 

[c]  Where  defendant  made  no  attempt  to 
show  that  the  nsnal  motive  for  eoounitting 
larceny  did  not  exist,  a  charge  that  the  fail- 
nre  of  the  evidence  to  ahov  motive  on  the 
part  of  the  aecvaed  for  the  commisrioa  of  tlM 
crime  was  a  circumstance  in  favor  of  hia  in- 
nocence was  properly  refused. — ^People  T. 
KeUy,  132  Cal.  430,  64  Pac.  563. 

Fob  AUTHottiTiKB  noH  Othsb  States: 

See  32  Cent  Dig.,  eola.  1712-1750,  191- 
104. 

g  41.  Owaenfelp  and  PoneiBloB  or  Onrtodr 

[a]  Instructions  that,  if  the  property  be- 
longed to  a  partnership  composed  of  M.  and 
certain  others,  or  if  it  belonged  to  others,  and 
M.  had  an  interest  in  the  increase,  defend- 
ant must  be  acquitted,  are  properly  refused 
where  there  is  no  evidence  of  any  partner- 
ship between  ii.  and  the  others,  and  no  evi- 
dence that  there  was  any  increase  of  the 
property.— People  v.  Buelna,  81  CaL  135,  22 
Pac.  396. 

[b]  Where  there  is  evidence  that  the  prop- 
erty alleged  to  have  been  stolen  was  the 
property  of  M.,  and  was  bought  by  him  from 
certain  persona,  and  also  that  M.'s  interest 
was  merely  that  of  an  agister,  and  that  the 
property  was  found  by  defendant  as  lost 
property,  and  appropriated  by  him  in  bad 
faith,  a  charge  that,  if  there  was  a  reasonable 
doubt  whether  M.  had  bought  the  property 
of  those  penona,  defendant  should  be  acquit- 
ted, is  properly  refused. — People  t.  Buelna,  81 
Cal.  135,  22  Pac.  396. 

[c]  In  view  of  such  evidence,  a  charge  that 
"  if  A  takes  cattle  from  B  to  pasture,  and  any 
cattle  are  stolen  from  the  possession  of  A,  it 
is  larceny,  and  the  property  may  be  alleged 
to  be  the  property  of  A,"  is  correct  and  not 
misleading.— People  T.  Bnelna,  81  CaL  ISS,  22 
Pae.  396. 

Fob  Adthobities  raou  Othgb  States: 

See  32  Cent.  Dig.,  coU.  1751-1754,  §  196. 

I  42.   Taking  and  Appropriation  of 

Propar^  In  CtaneraL 

[a]  Where,  in  a  prosecution  for  larceny,  the 
state  presented  sufficient  evidence  to  warrant 
the  jury  in  rendering  a  verdict  of  guilty,  it 
was  not  error  to  refuse  defendant's  request 
for  an  Instruction  that  there  was  no  evidence 
that  defendant,  and  not  another,  either  took 
or  carried  away  money  or  ether  property  from 
the  person  of  the  prosecuting  witness,  and 
without  that  evidence  they  could  not  find  de- 
CM.  DlfMt,  Tel.  8—309 


fendant  guilty.— People  t.  Piggott,  128  CaL 

509,  59  Pac.  31. 

[b]  In  a  prosecution  for  lareeny-,  charge  on 
larceny  eommitted  by  triek  or  deviee  held  er- 
roneons  under  the  evidence. — ^People  v.  Bob- 
erts  (CaL  App.),  82  Pae.  ^4. 

[bb]  In  a  proseevtion  for  larceny,  charge 
that  the  prosecution  must  prove  that  defend- . 
ant  "and  no  one  else"  eommitted  the  offense 
held    properly  vefaaedw— People  ▼.  Boberts 
(CaL  App.),  82  Pae.  «24. 

[e]  On  a  proeecntion  for  grand  larceny,  held 
error  to  instruct  that  defendant  was  guilty  of 
grand  larceny  or  nothing,  to  fail  to  instruct 
on  petit  larceny,  and  to  refuse  a  requested 
instruetuHL  as  to  ^tat  eonatitutee  a  taking 
from  the  panon.— People  t.  Stofax  <CaL 
App.),  86  Pae.  734. 

F(tt  AUTHWITBB  nOM  OTHB  BUTIfl: 

See  82  Cent.  Dig.,  eoli.  1755-1757,  §  191. 

§  43.  —  OoBTenloii,  Saeretlng,  Wlthbold- 
iag  «  AmBniBKMSm  af  Proparfej, 

[a]  In  a  prosecution  for  a  larceny,  in  eV 
tuning,  through  false  representationa,  tha 
goods  of  another  with  the  consent  of  the 
owner,  the  court  instructed  the  jury  to  find 
the  defendant  guilty,  if  he  obtained  posses- 
sion of  the  goods  by  false  representations, 
but  wititout  any  change  in  the  title,  and  at 
the  tima  tha  posaejuion  was  so  obtained  he 
intended  to  oonvert  them  to  his  own  use,  and 
did  BO  convert  them.  Held,  that  the  instrue- 
tion  was  erroneous  in  omitting  the  element  of 
a  felonious  intent  to  steal  at  the  time  the  pos- 
session was  obtained.— People  t.  Buehka,  73 
CaL  378,  15  Pac  13. 

[b]  Though,  on  a  trial  for  grand  larceny 
committed  in  the  execution  of  a  bunco  game, 
the  court  read  to  the  jury  section  332,  Penal 
Code,  which  has  reference  to  fraudulently  ob- 
taining money  by  device,  trick,  etc.,  the  error 
was  cured  by  following  charges  to  the  effect 
that  the  person  obtaining  money  from  another 
by  fraud  or  artifice,  with  the  intention  of 
stealing  it — the  owner  not  intending  to  part 
with  his  title — is  guilty  of  larceny. — ^People  v. 
Shanghnesay,  110  Cal.  598,  43  Pae.  2. 

g  44.   Effect  of  Possession  of  Property 

Stolen  and  of  Explanation  Thereof. 

[a]  The  charge  to  the  jury  that  the  posses- 
sion of  stolen  goods  soon  after  they  are  stolen, 
unexplained,  raises  a  presumption  of  guilt,  is 
not  wrong. — People  v.  Mahoney,  18  CaL  180. 

[b]  An  instruction  that  the  possession  of 
stolen  property  throws  the  burden  of  proof 
of  explaining  such  possession  upon  the  ac- 
cused, given  without  further  qualification,  ia 
improper.— People  r.  Ah  E^,  20  CaL  177. 

[c]  To  instruct  the  jury  that  "the  posses- 
sion of  stolen  property  is  not  alone  sufficient 
to  convict,"  and  that  "it  is  merely  a  guilty 
circumstance  which,  taken  in  connection  with 
other  toftimonyi  is  to  determine  the  question 
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of  gnilt,"  Ii  not  orron^oas  hj  reason  of  the 
nse  of  the  words  "guilty  eircomstanee. " 
The  phrase  Is  eqaivalent  to  "a  eireumstanea 
tending  to  show  gnilt."— People  t.  Bodnndo, 
44  CaL  538. 

[d]  Bistmetton  at  to  reoont  posseistoB  of 
stolen  goods  in  a  proseeotion  for  grand  Iwr- 
eeny  reviewed  and  held  erroneotu^PeopIo  t. 
Hnrley,  67  CaL  146. 

[e]  In  a  proseeotion  for  larceny  the  weight 
to  be  given  to  evidenee  that  the  defendant 
was  in  the  possession  of  the  property  recently 
stolen  is  one  of  fact  for  the  jury;  and  an  in- 
stmetion  that  sneh  possession,  supported  by 
other  evidence  tending  to  show  guilt,  is  a 
strong  circumstance  tending  to  show  guilt,  is 
erroneous. — People  t.  Cline.  74  CaL  676,  10 
Pae.  SQL 

tf]  An  instruction  "that  if  the  defendant 
was  in  recent  possession  of  the  stolen  goods 
the  law  raises  the  presumption  that  he  is  the 
thief,  and  this  poasessien,  if  not  competently 
explained  by  the  defendant,  is  conclusive  evi- 
dence of  his  guilt,"  is  plainly  erroneous;  and 
although  this  was  followed  by  instructions  on 
behalf  of  the  defendant  that  "the  posses' 
rion  of  stolen  [troperty,  although  a  circum- 
stance in  determining  the  guilt  of  the  defend- 
ant, is  not  alone  sufficient  to  convict,"  and 
that  "the  possession  of  stolen  articles  soon 
after  the  missing  of  the  same  is  an  insufficient 
circumstance  upon  which  to  convict  the  de- 
fendant," yet  these  instructions  would  not 
correct  the  previous  error,  as  the  mind  of  the 
jury  would  be  left  in  doubt  which  was  the 
correct  rule  of  law. — People  T.  Qutlerrez,  74 
Cal.  81,  15  Pac.  444. 

[g]  In  an  instruction:  "The  mere  possession 
of  stolen  property,  unexplained  by  the  defend- 
ant, however  soon  after  the  taking,  is  not 
sufficient  to  justify  a  conviction;  it  is  merely 
a  guilty  circumstance" — the  last  clause  is  not 
erroneous. — People  v.  Lnehetti,  119  CaL  501, 
51  Pac.  707. 

[fa]  Even  if  erroneous,  it  would  not  be  preju- 
dicial to  defendant,  where  another  instruction 
was  "that  the  mere  possession  of  stolen  prop- 
erty is  not  sufficient  There  must  be 

other  corroborating  circumstances  in  the  case, 
satisfying  the  minds  of  the  jury  beyond  a 
reasonable  doubt,"  etc. — People  t.  Lnehetti, 
119  CaL  501,  61  Pac.  707. 

[i]  In  a  prosecution  for  larceny,  an  instrue- 
tion  offered  by  defendant  that  "the  poases- 
eion  must  be  personal  and  exclusive,  and  must 
be  such  as  to  preclude  the  inference  that  the 
stolen  property  was  in  the  possession  of  any 
other  person  than  the  defendant,"  was  prop- 
erly modified  by  striking  out  the  part  follow- 
ing the  word  "exclusive,"  and  adding  in  lieu 
thereof,  "or  it  must  be  the  possession  of  some 
person  or  persona  by  the  consent  and  will  of 
the  accused,  and  in  either  case  the  possession 
mnst  involve  a  distinct  and  conscious  asser- 
tion of  poBseasion  by  the  accused." — People 
V.  Warren,  130  Cal.  683,  63  Pac.  86. 

[j]  In  a  prosecution  for  grand  larceny,  ovl- 
danea  held  to  justify  an  instruction  on  the  ro- 


eent  poBoeuion  of  the  stolen  property. — Peo- 
ple T.  Peltin  (CaL  App.),  82  Pac  980. 

[k]  A  request  to  charge  that  the  presump- 
tion arising  from  possession  alone  of  stoles 
proper^  is  removed  by  evidence  of  defend- 
ant's good  character  held  properly  refused^— 
Peopto     Peltin  (CaL  App.^,  62  Pae.  980. 

Toft  AuTHOuiua  noH  Othbb  States: 

See  88  Cant.  Dig.,  mIi.  1758-1770,  S|  IM- 
204. 

$  46.  — —  Hatton  of  Def  aiiso. 

[a]  Where  the  evidenee  clearly  proved  that 
a  stolen  trunk  was  found  either  in  the  sole 
possession  of  defendant,  or  the  joint  posses- 
sion of  defendant  and  the  person  occupying 
the  room  with  him,  the  court  properly  refused 
to  charge  that  if  the  trunk  was  only  found  ia 
a  house  which  defendant  occupied  joints 
with  another,  equally  capable  of  having  com- 
mitted the  theft,  then  no  definite  presumptioa 
of  guilt  could  bo  made. — People  t.  Nieoloo, 
34  Pae.  824. 

S  46.   Grade  or  Degree  of  Offense. 

[a]  Under  the  Penal  Code  there  is  no  dis- 
tinction between  the  first  conviction  of  petit 
larceny,  had  anterior  to  January  1,  1873,  and 
a  conviction  for  the  same  offense  had  after 
that  date. — Gutierrez,  Ex  parte,  45  CaL  429. 

[b]  Defendant  charged  with  grand  larceny 
committed  more  than  one  year  prior  to  the 
filing  of  the  information  cannot  properly  be 
convicted  of  petit  larceny  because  latter 
crime  is  barred.— People  ▼.  Pieetti,  124  CaL 
361,  57  Pac.  156. 

[e]  To  an  inquiry  by  a  juror  whether  a  cer- 
tain amount  must  be  taken,  to  comprise  grand 
larceny,  the  court  replied:  "No.  Grand  lar 
ceny  is  committed  when  the  property  in  ques- 
tion exceeds  fifty  dollars  in  value,  or  when  it 
ia  taken  from  the  person  of  another.  Any 
property  of  valne  taken  from  the  person  of 
another  is  grand  larceny,  without  regard  to 
its  value" — but  failed  to  charge  that  the  tsk- 
ing  must  be  felonious.  Held  not  error,  tke 
court  having  previously  properly  defliBed  lar- 
ceny and  grand  larceny. — ^Pisinue  t.  Hohao, 
126  CaL  462,  58  Pac  677. 

[d]  In  a  proseeotion  for  grand  larceny,  con- 
sisting in  the  alleged  stealing  of  ealvea,  an  ia- 
struction  defining  grand  larceny  in  the  Isn- 
gnage  of  Penal  Code,  section  487,  as  "wbes 
the  property  taken  U  of  a  value  exceeding 
fifty  dollars;  when  the  property  taken  if 
from  the  person  of  another;  when  the  prop- 
erty taken  is  a  bicycle,  horse,  mare,  gelding, 
cow,  steer,  bull,  calf,  mule,  jack  or  jenny"— 
is  not  misleading.— People  t.  Bniz,  144  CsL 
251,  77  Pae.  907. 

[e]  On  a  prosecution  for  larceny  from  tha 
person  it  is  not  error  to  refuse  a  cha^  diJ- 
tinguishing  between  grand  larceny  and  rob- 
bery.—People  T.  Clarkf  146  CaL  727,  79  FM 
434. 
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7f(m  AUTHOBITIES  FROM  OTHER  STATES: 

See  32  Cent.  Dig.,  cola.  1788-1740,  Si  187, 
188. 

I  47.   Verdict  In  General. 

[a]  The  fact  that  the  jury,  in  a  prosecution 
for  grand  larceny,  fails  to  assess  punishment 
in  its  yerdict,  does  not  render  the  verdict  in- 
valid, since  they  are  only  required  to  do  bo 
vhen,  in  their  discretion,  they  think  defend- 
ant  deserves  the  pnnieliDient  of  death. — ^Peo- 
ple T.  Littlelteld,  6  Cal.  3S5. 

[b]  Where  larceny  is  divided  into  grand  lar- 
ceny and  petit  larceny,  a  verdict  of  "guilty 
of  larceny  in  the  second  degree"  is  justified, 
as  BtancUng  for  petit  larceny. — ^People  t. 
Bi^ti,  66  CaL  184,  4  Pae.  1185. 

[e]  Penal  Code,  section  486,  divides  lar- 
ceny into  grand  and  petit  larceny.  Section 
487  provides  that  grand  larceny  may  be  com- 
mitted (1)  when  the  value  of  the  property  ex- 
ceeds fifty  dollars;  (2)  when  the  property  is 
taken  from  the  person  of  another,  etc.  Held, 
that  there  is  only  one  degree  of  grand  lar- 
ceny, and  a  verdict  finding  a  person,  who  is 
charged  with  "grand  larceny,"  "guilty  as 
charged,"  is  sufficient  under  Penal  Code, 
section  1157,  which  provides  that  whenever 
a  Clime  is  distinguished  into  degrees,  the  jury, 
if  they  convict  the  defendant,  must  find  the 
degree  of  the  crime  of  which  he  is  guilty."— 
People  V.  Price,  67  CaL  350,  7  Pac.  746. 

^d]  Verdict  of  "guilty  as  charged"  is  suffi- 
cient finding  of  degree  of  the  crime. — People 
T.  Ifanners,  70  CaL  428,  11  Pae.  643. 

[e]  On  the  tri^  of  a  defendant  upon  an  in* 
formation  charging  her  with  grand  larceny 

a  verdict  of  "guilty  as  charged"  is  a  suffi- 
cient finding  of  the  degree  of  the  crime. — 
People  V.  Whitely,  64  Cal.  211,  25  Pac.  262; 
People  T.  Perez,  87  Cal.  123,  25  Pac.  262. 

F(»   AUTHOaiTIEB   FBOll   OTHEB  STATES: 

See  32  Cent.  Dig.,  cols.  1770-1773,  $  205. 

§  48.  Appeal  and  Enor. 

[a]  Where  it  was  necessary,  in  order  to 
convict  a  defendant  of  larceny  of  a  cow,  to 
prove,  for  the  purpose  of  identification,  that 
the  cow  had  been  sold  by  A  to  B,  previously, 
it  was  held  that  the  refusal  of  the  court  to 
instruct  the  jury  that,  if  they  had  reasonable 
donbt  of  this  sale,  they  must  give  defendant 
the  benefit  thereof,  and  acquit  him,  was  error, 
and  was  not  cured  by  giving  a  correct  general 
charge  on  the  subject  of  reasonable  doubt. — 
People  v..Eel[ert,  19  Cal.  603. 

[b]  Contradictory  instructions  may  warrant 
reversal. — People  v.  Gutierrez,  74  Cal.  84, 
15  Pae.  444. 

POS  AOTHOEITIBS  FBOM  OTHER  STATES: 

See  32  Cent.  Dig.,  cola.  1776-1780,  gS  211, 
212. 


§  49.  Form  of  Sentence  and  Entry  of  Jndg- 
naat, 

fa]  Under  Penal  Code,  section  667,  pro- 
viding a  more  severe  punishment  on  convic- 
tion for  a  second  offense  of  petit  larceny,  the 
court  may,  on  a  verdict  of  "guilty  of  petit 
larceny,"  impose  a  sentence  for  petit  larceny 
second  offense,  the  previous  conviction  being 
charged  in  the  information,  and  confessed  by 
the  defendant. — Ex  parte  Young  Ah  Gow,  78 
CaL  438,  15  Pac.  76.  ' 

[b]  Section  892  of  the  Code  of  Civil  Pro- 
cedure, providing  that  "when  the  trial  is  by 
the  court  judgment  must  be  rendered  at  the 
close  of  the  trial,"  is  merely  directory,  and  a 
judgment  is  not  void  because  not  rendered 
until  six  weeks  after  the  submission  of  the 
oase^Heinlen  v.  Phillips,  88  CaL  557,  26  Pae. 
866. 

Foe  AvTBoamsa  nou  Othxb  States: 
Sea  32  Cent.  Dig.,  eoL  1.781,  $  218. 

liASCIVIOTO  GOHABTTATION. 

See  Adnltezy;  Btgaaqr;  FomioatiMi;  betati  Hu- 
zlsge;  PiMtltntlen. 

LASCIVIOUS  CONDUCT. 

■ee  jMfiMu:  Obaeenttj, 


LATENT  AMBIGUITY. 

AdBtnriMlltr  of  psxel  erUenes  to  SKplaln.   Set  Bfi* 
dtnee.  I  434. 


LATENT  DEFECTS. 

UaUlltr  ef  master  for  lajwies  to  serrant  Item,  lee 
Hester  and  Semmt,  I  3S. 

LATERAL  SUPPORT. 

■ee  Adjoining  huxA  Owners,  %  1* 

LATHE. 

Bxemptlen  ef  tandng  litlM.   Bee  BwopUeas,  || 
7.  [d],  9,  [a]. 

LAUNDRIES. 

TaUdltr  ef  laws  rastrletinc  Uondzr  IraslBess.  See 
CoaatttuUonal  I.aw,  |  117. 

VsUdltr  of  Uwi  dlscrlnlaating  against  laandry  fensi. 

nesf.   Bee  ConitltatloBal  Law,  |  888. 
Landrr  bulaeis  as  eoevpatloa  dangereas  to  healtk. 

Sea  Healtb.  S  7. 

LAW. 

Sea  Common  Irftv;  Stktatei, 
TloUUes  of  law  as  negUgonce.   8m  Negllgeact,  | 

6. 

Instmettens  telatlag  to  matters  ef  law  and  reading 
lav  te  ivxr.   See  THal.  ||  87,  9*. 
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LAWFUL  ACTS. 

Al  BXtffit*  ■WlMfcCM.    Bm  HniHiUMi,  ||  B,  24, 


LAWFtTL  AOS. 

Am  iBfanU; 


LAWFUL  HIilRB. 

■m  DMMBt  and  SifMbttloa. 


LAWFUL  MONET. 

■m  Faymat;  Tuter. 

LAW  LIBRARY. 
LAWOFMATIONa 

■m  XatonnUsiiil  Lav. 


LAW  OF  THE  OASE. 

IlMlilvB  on  tumtt  appakl  of  iud*  ctM  u  Uv 
«f  tbi  CSM.  8m  Appeal  uul  Error,  ||  1331- 
1362. 

BmIHoh  of  ipp«llaU  court  as  law  of  tho  cam  ob 
Mcoad  ttlaL    8m  Appeal  and  Brrar,  f  1466. 

FxavloBa  Aaelalan  ai  lav  of  tlta  eaaa.  Bm  Ooarta, 
I 

LAW  OF  THE  LAND. 

Wkat  emtltataa.   8m  OouUtnttooal  law,  |  t. 

LAW  OF  THE  ROAD. 

Bm  Hlgkw^ra,  B. 

LAW  PREVAILS. 

WlMn  •cnlUai  an  Hiutl,  msla  ap^ML  Bm 

LAWS  OF  NATURE. 

JUlBUl  MUM  Of.  Bm  BfUaoM,  1  S. 


LATINO  FOUNDATION. 

Far  aABlBiloB  «f  aawndarr  arUaBoa.   8m  Orlmloal 

Law,  I  IBS. 

VW  adanlaaton  of  dadaratlona  or  admlsaloni  of  ae- 
enud  la  crlmliial  eana.  8m  Criminal  Law,  | 
176. 

m  iBtrodnetln  vf  ovMobm  af  a«U  and  declaraUoaa 
of  eoasplratora.    Bm  Orlmlnsl  Law,  |  iOiYg. 

For  latrodneUra  of  docwaaiitaijr  cvldoooa.  Bm 
CMiilBal  Law,  |  817. 

For  iBtndMtloB  at  ooafoaaUm.  8m  Oxlailnal  Law, 
I  »>• 

For  titsedMtlM  af  fKM*  MiUaaBr.   In  OilalSia 

Law,  f  270. 

Var  admlaaloa  af  MifBiiy  avidaaea.  8m  flVk 
daaoa,  |  ISA 


Tot  iBtredBSUeB  M  daelaraUona.   Bm  BfUtaai,  | 
STA 

Tm  IntredneUon  of  doeuMBta.   Bm  BtUeuM,  tl 
366-362. 

For  ImpaaeUnc  orldesoa.   Bm  WUaaaao^  ij  103, 
216. 

Far  proof  of  Incenalateat  atatomants.    Bm  WttaeaMt, 

S  229. 

For  eontiadlcUoB  of  wltoaaa.   8m  WUaaaaao,  |  UL 

LAYING  OUT  ROADS. 

Bm  mgt-wf,  II  S7-41. 

LAYING  PREDICATE. 

Bm  I«]riB(  FoKBdatlaB. 

LAYS. 

BobUbs  ob  Aataa.   8m  LaBdlord  and  Taaaat,  X 

LEADING  QUESTIONS. 

Ta  wttaaaMB.   8m  Wltaaaaaa^  ||  113-llA 

LEAD  PENCILS. 

8m  FaBelL 

LEAKAGE, 

IilBBlM  froB  laakaga  af  daaa,  ambaBkamta  or  mb- 
dotta.   Bm  Watan  tmA  Watanoaraaa,  |  181. 

LEASEHOLD. 

Bi|U  to  aortfafa.    Bm  Ohattal  Hertfacaa,  |  U. 

LEASEa 

Bm  LaBdlord  and  Taaaat,  XL 
naUainSaliad  fn«  aala,  BeanM  or  eenlxaal.  In 

LaBdlord  and  ToBaafc,  I  1. 
Utnlng  Uawa.    Bm  Wnu  and  HlneralB,  f  72. 
Of  atota  aebool  lauda.   Bm  FnbUc  L&oda,  |  CL 

LEAVE  OF  COURT. 

To  iaaoa  azaoiitloD.   8m  ExaentloB,  I  SS. 

Va  BHttd  cMl  plaadlBgi.   Bm  Flaading,  |  ISA 

LEAVINO  SEAT. 

iB  Bonng  tralB  aa  ooBbAntorr  aagllcana  8h 

Oarxiara,  |  188. 

LEAVING  TRAIN. 

OoBtilbBtoir  Bo^lBWM  ftf  puaoBBK.  Omtim, 
I  ISA 

UD0E8. 

Bm  mam  aad  MiBWMkL 
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LEOA07. 

BlsU  to  TMom  fa  quntttin  oundt  for  mttIom 
nndtnd  la  ««pMUtlM  of.  Bm  Work  uid  Labor, 
i  7. 

LEGAL  EXAMINATION. 

Of  caadldatoi  for  kdaOHloa  to  pnctleo  lav.  Sm 
Attomor  an*  OUoiit,  |  U. 

LEGAL  rOBHALmEa 

8m  Ttenal  B««Mitlflt. 

LEGAL  ISSUES. 

BUM  to  Jary  Mai  of  lagal  laaMt  ta  atnttaUa  ao- 
tloaa.   Boa  Jozr.  I  16. 

LEGAL  OBLIGATION. 

Am  oaBMdomUm  for  oratraet.   8m  Ooatraeta,  I  48. 

LEGAL  OPINIONa 

Batoppol  hf.    8m  Ertoppol,  |  78. 

LEGAL  NOTICE. 

8m  MotlM;  ProMM. 

LEGAL  PROCESS. 

8m  PiMoai. 

LEGAL  BATE  OF  INTEREST. 
8m  btana^  I  89. 

LEGAL  BEFBE8ENTATIVES. 

8m  Bxaentori  and  AdndBtitratora. 

LEGAL  RESIDENOE. 

8m  BoBlella. 

LEGAL  TENDER. 
■m  tofomuM  aador  ^'-^^-r*  of  faymaat. 

LEGAL  TENDER  NOTES. 
Ai  iWani  of  pajmait   8m  Pajmaot*  |  T* 

LEGATEES. 

Toataa  rltfUa  af.   8m  Ooartttntioiial  Law,  |  1ST, 
Siaenora  aad  admlaiatrataxa  aa.   8m  BxacvUn  aad 

AimUUatratoTS,  |  341. 
Uabllltr  to  aalato.   8m  Bxaentora  aB«  Ateliditxa- 

ton,  I  848. 

WoiHaaMwi  af,  to  wlU.   8m  Wllla,  ||  fiSl-SM. 
■Uftto  aa*  ttaUUtlM  af.   8m  Wllla,  TIL 

LEGISLATION. 
Sm  OoMtttatteBEi  Law;  8Ufe«toi. 


LEGISLATIVE  ACTS. 

▲eti  of  laslaUttiTt  ravlawaUa  bj  MTtlozatL  Sm 
OarOarail,  {  87. 

LEGISLATIVE  BRIBBBT. 

XBdletmant  for.   8m  Brfbary,  |  IS. 


LEGISLATIVE  OOMBOTTBES. 

8m  Oallfonia,  1  9. 


LEGISLATIVE  OONSTBUCTION. 

8a  galda  la  eoaatnlBff  omatltBtlOB.   Sm  Ooaatil»> 
Uaaal  Law,  |  18. 


LEGISLATIVE  DISTBIOTS. 

Sm  OalUoiBte,  I  «. 


LEGISLATIVE  GRANTS. 

8aa,  alao,  Otanta. 
Of  Btato  Uada.    8m  rabUe  Laads,  |  IBS. 

LEGISLATIVE  JOUBNALS. 
Sm  CaUforoia,  |  is. 

LEGISLATURE. 

8m  OalUotola,  i|  7-lB. 

Pewor  to  control  adapMaa  of  cUIdraii.    Sa«  Adop- 
Uon,  I  2. 

Power  to  rnrnlMa  aUaaa.   Sm  AUaaa,  li  6,  7. 
Control  a-nt  ilgbt  to  praetlM  law.   Sm  Attonwp 

and  OUant.  I  9. 
Powar  to  ineraaH  dotloi  of  attoraejr  gaaaraL  8m 

Attomoj  QanfsaJ,  i  9. 
LaglalatiTa  ratUlMtlaa  of  aaaatbonaad  aeto  at 

attoraap  gonaraL   Sm  Mtoraop  Oanaral,  |  T. 
Powar  to  lagoUto  banknipto  and  laaalTanto.  Sm 

Bankrapter,  f  1. 
Powar  to  ragnlato  ea»atartaa.   8m  OOBatariai,  |  8. 
Barlaw  of  aaU  of,  by  oarUorarl.   Sm  OarttoraM,  | 

27. 

LaglsUtlTo  powara  and  dalagatUa  thaiaof.   Sm  Ooa- 

aUtatlonal  Law,  m,  B. 
IToaaart^  that  lagUlataie  ftz  tbaa  for  ratlfiaaUoa  at 

coaaUtaUoaal    ■mandmant.   8m  Oanatltntional 

Law,  I  6. 

■neroaahmoat  of  ooaxto  ml  pmlBM  af.  8m  Ooa- 

atttatlMUl  Law.  f  89. 
Bacroaebmaat  of  axaeottn  oa  provlaH  <tf.  Sm 

ComtttaUeBal  Law.  |  94. 
Bagolatloa  of  pilnto  owporaWMa.  Sm  Oarpraa- 

Uona,  i  6. 

PowBi  to  rafuUta  foralfa  OMparatlOBi.    8m  Oor- 

poratlona,  i  483. 
Fowar  to  paaUh  aaaatoifaltlai;.   Sm  Ooaatatfatt' 

ins,  I  9. 

Control  of  aeto  aad  foada  of  Maolr.   Sm  Oaaattoa, 
I  18. 

Pawar  to  ratnlra  Imubm  of  eoaa^  boadt.  Sm 

OooatUa,  |  144. 
Pawn  to  latnUto  oispoanilm  af  aeaa^  ofleara. 

Sm  Coaaliaa,  |  «9. 
Powar  to  araato  Mna^  oSeaa.   Sm  Ooaattaa,  |  54, 
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»»w  to  ngulato  pnetdnr*  of  conrt.    Im  Cowts. 

fown  to  emto  Moito.   Im  Oeuti,  {  u. 
Power  oTtr  (•dwftl  eouto.   Sm  Oonxti,  |  168. 
Powar  to  oonfor.  tnUrco  or  ftbrldgo  JarlMUeUm. 

Sm  Oonitt,  H  S7.S0. 
Povor  to  raguUto  nlmliua  txtoli.   8m  OxIbIbbI 

Lav,  I  312. 

Pomr  to  ehugo  mloi  af  dMotat   8m  DuMnt  mod 

DirtrlboUoB,  I  6. 
Fwr^to  mntato  ngu  to  wto.   Sm  BUctlou,  |S 

PowM  to  ngolato  aamIm.   Sm  TUh,  |  8. 
BognUtlon  at  tood.   8m  Foo<t  {  1. 
Powor  to  trinifw  pr^ntr  la  wild 
Guns,  I  1. 

PewR  ont  koBOttotdi.    Sm  Homoitoad.  f  8. 
Pmr  to  lacTMH  nanbtt  sf  Jadgai.   8m  JOdg*^ 

I  3. 

Powar  to  udada  towd  paMU  frm  state.  8m 

Ziowdaou,  I  s. 
Power  to  tut  prlvUsgN  «Bd  oeeipattoiii.   Sm  U- 

Miia«g,  I  a. 

Pmr  to  rtgaUto  aarlfaldi  wBton.   8«t  VftTlgaUt 
Watwi,  I  1. 

Law  fonr^iif  dtUbmtiMi  of;   8m  FiAlMMntarr 
lAV.  I  1. 

Power  to  rognlato  pruUM  of  medielM.    8m  rhjw- 

IdKSB  ftOd  SUfMU,  I  8. 

OoBtrol  and  rafoUtton  of  raUnwd  OMBpudo*.  Bm 
Ballroadi,  Z. 

Powu   to  Mthorlss   Moreliot  uid   laUnro*.  Sm 

BoMTchai  ud  Baliuoi,  |  8. 
P«w«n  ftBd  datiai  la  eiuetlac  •tatntaa.    Bm  SUt- 

Btoa,  I  8. 

Powar  to  ragvlato  wurakoaaaaaiL    Sm  Warabonaa- 
uan,  I  1. 

Powar  to  xagilato  totUmoDtur  dlapoilUoB.  8m 
Willi,  I  8. 

LEOITEHATION. 

Of  bkitard       aekaovladcnoBt  or  adopUoa.  8m 
Bwtaxdi. 


LESSEE  RAILROAD. 

Porfaltnxo  of  AraneMM  ta  kandi  of  IsiMt.  8m 
OeiporaUom,  |  4M. 

LESSOR  RAILROAD. 

UaUtltr  fox  Injur  to  pMioncor  riding  on  Immo*! 

train.   8m  Carriara,  f  117. 

UablUtr  for  injnilaa  Ineldant  to  opaxatloi  of  rood 

br  laaioo.   8m  Bailroada,  |  88. 

LETTERS. 

Ai  arldmwa.   8n  Orlmtaul  Law,  |  SIS;  BrUanM,  | 
338. 

LETTERS  OF  ADMINISTRATIOK. 

8m  ExMntora  and  Admlnlatntora,  n,  0. 
To  pnbllc  admlnlttratora.   Bm  BsaoBtota  and  Ad< 
nlnlatratora,  |  601  Vl 

LETTERS  07  ATTORNEY. 

Avtboztty  cenfomd  bj.   8m  Attoraoy  and  01lonl>  | 


LETTERS  or  CREDIT. 

Zamu  of  by  itato  bauka.   Bm  Banka  aad  a 

87. 

DaOnad.   8m  OoantBtr,  I  S. 

LETTERS  OF  GUARDIANSHIP. 

Sm  Onatdlaa  and  Waz^  |  Sd. 

LETTERS  PATENT. 

8m  Patotta. 


LETTERS  ROGATORY. 

Sm  Ztopoaltloaa. 

LETTERS  TESTAMENTARY. 

Sm  Bxoonton  ud  Admlnmraton. 


LEVEES. 

laolBdo  ombaakmonta  and  other  worka  eonxtnietsd 
br  pabUo  antbontr  to  protect  landa  from  limada- 
tloa;  natnn  and  sMpo  of  powor  ta  ostabltah  and 
nalntaU  and  worka;  unsUtBtloBal  aad  itatotnr 
provlalona  ralattag  thereto;  craatloa  of  torco  dls- 
trlcti,  and  appolntaie&t,  rlgUa,  powora,  dMtoa,  aad 
UablUtlaa  or  levaa  bouda,  oflLoara,  oto.;  Maabae- 
tlon  aad  nalntananM  of  aaeb  worki^  aad  local  aa- 
Maamoato  tbarefor. 

OONSTITDTIONAL     AND     BTATUTOET  FBO- 

VISIONS.  I  1. 
LXTEE  DI8TBI0T8,  BOARDS  AND  OFFICES.  | 

2. 

  NATURE,  CREATIOH  ANX>  INCTDENTS  Of 

GENERAL,  |  8. 

  PROCEEDINGS  FOR  ORGANIZATION,  f  4. 

■—  TERRITORIAL  EXTENT  OP  DISTRICTS,  i 

5. 

  RIGHTS  AND  LIABILITIES  IN  GENERAI., 

I  8. 

UAINTENANOB  JiSD  REPAIRS.  |  7. 

DAMAGES  FROU  OONBTRncnON  OR  UAIK- 
TENANCE,  I  8. 

ASSESSMENTS  AND  SPBCXAL  TAXES  IN  GEN- 
ERAL, 1  B. 

  COLLECTION  AND  ENFORCEMENT.  |  10. 

FUin>8  AND  ADMINISTRATION  THEREOF,  | 
11. 

INJURIES  TO  LEVEES,  |  13. 

Soo,  alio,  Drains;  Havtfabto  Waton;  Waton  aad 
WatoTMaxiM;  Vfeama. 

§  1.  Oonstitittlonal  and  Statutory  ProTlalons. 

[a]  Act  taxing  property  of  diatrict  for  local 
improvement,  whieb  exempts  personal  prop- 
erty from  itB  operation,  it  uneonatitntional, 
because  not  levied  on  all  the  property  in  the 

district.— People  v.  Whyler,  41  CaL  351. 

[b]  Act  of  Karch  25,  1868,  making  it  oblig- 
atory on  the  board  of  supervisors  of  a  cooaty 
to  establish  a  levee  diatrict,  on  the  petitions 
of  persons  owning  more  than  one-half  of  the 
acreage  of  any  apeciAed  portion  of  the  county, 
and  that  "it  shall  not  b«  required  to  nb- 
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niit  the  question  of  tax  to  a  vote  of  the  peo- 
ple of  any  district  so  erected,**  is  unconsti- 
tutional, since  it  puts  it  in  the  power  of  the 
owners  of  more  than  one-half  the  acreage  of 
m  district  to  tax  the  minority  owners,  regard- 
less of  the  benefits  received  by  them. — ^Mool- 
ton  T.  Parks,  64  Cal.  166,  30  Pac.  613. 

[Q]  Act  of  March  25,  1868  (Stats.  1867- 
68,  p.  321),  which  requires  a  county  board  to 
erect  a  levee  district  whenever  a  petition 
therefor  shall  be  presented  by  persons  in  pos- 
session of  more  than  half  the  land  in  the  pro- 
posed distriot,  without  submitting  the  ques* 
tion  of  tax  to  a  Tote  of  the  people  within 
snch  district,  is  unconstitutional,  since  no  op< 
portunity  for  contest  is  allowed. — Branden- 
•tein  T.  Hoke,  101  CaL  131,  35  Pac.  662. 

[d]  Act  of  March  25,  1868  (Stats.  1867-68, 
p.  321),  whieh  requires  the  county  board  to 
ereet  a  levee  district  whenever  a  petition 
therefor  shall  be  presented  by  persons  in  pos- 
session of  more  than  half  the  land  in  the 
proposed  district,  without  submitting  the 
question  of  tax  to  a  vote  of  the  people  within 
such  district,  is  unconstitutional,  since  no  dis- 
cretion is  vested  in  the  board  to  reject  the 
petition. — ^Brandenstein  v.  Hoke,  101  CaU  181, 
85  Pae.  662. 

[e]  Act  of  March  25,  1868  (Btata.  1867-68,  p. 
821),  which  requires  a  eounty  board  to  erect 
a  levee  district  whenever  a  petition  therefor 
sh^  be  presented  by  persons  in  poseession  of 
more  than  half  the  land  in  the  proposed  dis- 
trict, without  submitting  the  question  of  tax 
to  a  vote  of  the  people  within  such  district,  is 
nnconstitntional,  since  no  notice  is  required  to 
be  given  to  land  ownazs  who  did  not  join 
therein.— Brandenstein  t.  Hoke,  101  OnL  181, 
36  Pac  S62. 

FoK  AuTHoarriEs  from  Othxb  States: 
See  82  Cent.  Dig.,  cola.  1801,  1802,  |  2. 

(  2.  Iievee  I>l5trlct^  Boarda  and  Offleera. 

[a]  A  levee  district  was  organized-  under  act 
of  March  25,  1868  (Stata.  1867-68,  p.  316), 
providing  a  method  for  the  organization  of 
such  districts,  and,  such  act  being  declared 
void  as  to  tiio  method  of  organization,  the 
legislature,  by  act  of  March  30,  1872  (Stats. 
1871-72,  p.  734),  recognized  the  existence  of 
such  district.  Held,  that  such  legislative 
recognition  gave  legal  exletence  to  such 
district,  though  it  was  irregularly  created, 
since  the  legislature,  having  power  to  create 
iueh  districts,  on  the  law  under  wliicb  it  was 
ereated  being  held  invalid,  conld  give  it  legal 
existence  by  positive  recognition. — ^People  v. 
Levee  Diat.  No.  6  of  Sntter  County,  63  Pae. 
842;  judgment  affirmed  (1901),  131  Cal.  80, 
63  Pac.  676. 

[b]  A  levee  district  was  organized  under  act 
of  March  25,  1868,  providing  a  method  for  the 
organization  of  snch  districts,  and,  sufih  act 
being  declared  void  as  to  the  method  of  such 
organization,  the  legislature,  by  act  of  March 
30,  1872,  and  act  of  March  31,  1891,  pa^e  235, 
recognized  the  existence  of  such  district. 
Held,  that  aueh  legislative  recognition  gav« 


legal  existence  to  snch  district.  Judgment 
(1900)  63  Pac.  342,  affirmed.— People  v. 
Levee  Dist.  No.  6  of  Sntter  County,  131  Cal. 
30,  63  Pac.  676. 

Fob  ArTHOsiTiEB  noK  Othbb  Statss: 

See  32  Cent.  Dig.,  eola.  1812-1810,  §S  14- 
20. 

g  8.   Katnn,  Oreatlni  and  Itaddeuts  la 

OoneraL 

[a]  An  act  of  the  le^lature  which  requires  i 
the  supervisors  of  a  county,  upon  the  petition 
of  persona  in  the  possession  of  more  than  one- 
half  of  the  acres  of  any  specified  portion  of 
the  county  to  erect  snch  specified  portion  into 
a  levee  district  for  the  purpose  of  reclaiming 
the  same  from  overflow,  and  then  provides 
the  details  by  which  the  reclamation  shall  be 
effected,  makes  a  levee  district  so  organized 
by  the  supervisors  a  public  corporation,  oven 
if  the  act  does  not  in  terms  declare  it  a  cor- 
poration.— ^Dean  v.  Davis,  51  Cal.  406. 

[b]  A  levee  district,  organized  under  the 
laws  of  California  to  cooatmct  works  for 
preventing  portions  of  the  territory  from  over- 
flow, and  dotbed  with  powers,  for  this  pnr* 
pose,  to  issue  bonds,  levy  and  collect  assess- 
ments, construct  and  repair  highways,  open 
canals,  etc.,  is  a  pnblic  corporation. — Dean  v. 
Davis,  61  CaL  406:  People  ▼.  Williams,  66 
CaL  647. 

[c]  "Levee,"  as  applied  to  portions  of 
highway  bordering  navigable  streams  and 
sloughs  in  interior  cities  and  towns,  has  same 
meaning  as  "landing." — ^Napa  Howland, 
87  CaL  88,  25  Pac.  247. 

[d]  A  levee  district  organized  under  an  un- 
constitutional law  is  not  a  corporation  de 
facto. — Brandenstein  v.  Hoke,  101  Cal.  131, 
85  Pao.  662. 

[e]  A  corporation  organized  to  reclaim 
swamps  and  overflowed  lands  is  of  a  quasi 
public  character,  and  the  proceedings  leading 
up  to  its  creation  cannot  be  collaterally  at- 
tacked.— Beclamation  Dist.  No.  542  v.  Tur- 
ner, 104  CaL  834,  37  Pao.  1038. 

Fob  AuTHOBiTira  nou  Otheb  States: 
See  32  Cent.  Dig.,  eoL  1812,  §  14. 

I  4.   Proceedings  for  Organization. 

[a]  Under  act  of  March  10,  1891  (Stats.,  p. 
30,  sec.  2),  which  provides  for  the  publica- 
tion of  the  petition  for  the  organization  of  a 
levee  district  to  protect  lands  from  the  over- 
flow of  a  stream,  where  the  petition  described 
the  land  within  the  proposed  district,  and  re- 
ferred to  the  plat  of  such  district,  the  publica- 
tion is  not  void  because  such  plat,  submitted 
with  the  petition,  was  not  also  published. — Do 
Baker  v.  Batcheller,  97  CaL  472,  38  Pac.  512. 

[b]  A  petition  for  the  formation  of  a  levee 
district  under  the  act  of  March  10,  1891 
(StatB.  1891,  p.  30),  need  be  signed  only  by  a 
majority  of  freeholders  owning  lands  along 
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th«  stream  withiQ  the  proposed  district^  and 
not  by  a  majority  of  all  ttie  freeholders  own- 
ing landi  subject  to  overflow  along  the  entire 
course  of  the  stream,  whether  within  the 
district  or  not. — De  Baker  t.  Bateheller,  97 
Cal,  472,  32  Pae.  S12. 

{  Fob  AtTHOBiTiBs  Rov  Oram  StatW: 
I       See  38  Cent,  Dig.,  eot  1813,  (  IS. 

S  5.   Territorial  Extent. 

[a]  The  act  of  Uareh  25,  1868,  empowers 
the  board  of  superTiaors  to  take  poaeesaion 
of  any  land  outside  the  levee  district  and 
"within  the  county  of  S."  secessary  tor 
the  construction  of  &  levee  or  otlier  work  of 

groteetion  within  tbe  district.  Held,  that  tha 
oard  of  S.  county  had  ao  authority  there- 
under to  establish  a  levee  in  the  adjoining 
county  of  C,  though  necesaaxy  for  the  pro- 
tection of  a  district  in  8.  connty^Uoulton  t. 
Parka,  64  CaL  166,  30  Pae,  613. 

Fob  authobities  from  Othb  Elates  :* 
25  L.  B.  A.  434,  note. 

g  6.   BigbtJi  and  LUblUtlea  In  OenenL 

[a]  Since  a  levee  district  organized  under 
an  unconstitutional  law  is  not  a  corporation  de 
facto,  it  may  set  up  tbe  unconstitutionality  of 
the  law  to  defeat  the  eolleetion  of  bondi  ia- 
sned  by  it. — ^Brandenstein  t.  Hoke,  101  CaL 
131,  35  Pae.  562. 

[b]  A  levee  district  organized  under  an  nn* 
constitutional  law  is  not  estopped  from  deny- 
ing liability  on  bonds  issned  by  it  by  tbe 
fact  that  it  retained  the  proeeeda  ariaing 
from  their  aale,  and  paid  interest  on  them  for 

'  aereral  years.— Brandenatein  t.  Hoke.  XDl 
CaL  131,  86  Pae.  668. 

FOB  AUTHOBinXS  FSOM  OTUIB  StATBS: 

See  88  Cent.  Dig.,  cols.  1814,  1816,  |  10. 

S  7.   Maintenance  and  Bepair. 

{a]  An  injunction  to  restrain  the  making 
repairs  upon  a  levee  in  a  swamp  land  dis- 
trict will  not  be  granted  upon  an  allegation 
that  the  district  is  not  a  public  corporation — 
such  a  point  cannot  be  raised  collaterally;  not 
because  certain  land  within  the  district  haa 
been  omitted  from  the  mssessment  list;  nor 
because  the  levee  was  constructed  in  the  first 
instance  without  the  previous  adoption  of  a 
plan  as  provided  for  in  the  act;  nor  because, 
in  plaintiff's  opinion  merely,  the  schema  of 
repair  is  impractieable— Hoke  v.  Perdue,  68 
CaL  54S. 

Fob  Avthobitibs  noK  Othbb  States: 

28  L.  K.  A.  667.  note.   See,  also,  32  Cent 
Dig.,  cola.  1806-1800,  |§  8,  8. 

I  9.  Dunacei  for  OonstrnctltHi  and  Main- 
tenance. 

fa]  If  the  levee  commissioners  of  a  city,  by 
Tirtue  of  authority  vested  in  them  by  an  act 


of  the  legislatnre,  and  independent  of  the 
city  authorities,  excavate  a  canal  in  the  vicin- 
ity of  tbe  city,  to  turn  the  water  flowing  is  a 
river,  and  prevent  it  from  everflowing  the 
city,  one  injured  by  the  water  flowing  in  the 
eanal  has  no  claim,  equitable  or  legal,  agaiast 
the  city  for  hia  damagee. — ^Hoagland  v.  Sae- 
nmento,  68  CaL  142. 

[b]  A  municipal  corporation  organized  and 
existing  for  the  purpose  of  reclaiming  swamp 
lands  granted  to  the  state  has  tbe  right  to 
erect  a  levee  on  the  bank  of  the  Sacramento 
river  to  protect  such  .lands  from  overflow  at 
times  of  nigh  water,  and  is  not  liable  in  dam- 
ages to  an  owner  of  land  en  the  other  sida 
of  the  stream  for  an  overflow  caused  by  aaid 
levee. — Lamb  v.  Beclamation  Dist.  No.  lOfl; 
78  Cel.  125, 2  An.  St,  Bep.  775, 14  Pee.  625. 

[e]  The  eity,  ea  owner  and  proprietor  of 
municipal  lands,  has  the  right  to  protect 
them  from  overflow  by  erecting  a  levee  along 
or  outside  of  the  natural  banks  of  the  stream 
without  incarrinf^  any  liability  for  the  effects 
of  a  eonsequent  increase  of  the  flow  of  flood 
waters  upon  the  lands  of  neighboring  pro- 
prietors.—De  Baker  v.  a  CaL  By.  Co.,  106 
CaL  257,  46  Am.  St.  Bep.  237,  39  Pme.  610. 

Fob  AUTHOBmBs  nou  Oisbb  SrAnv: 

See  88  Cent.  Dig,,  cola.  1809,  1810,  {  10. 


1  A.  AaeanientB  and  Special  Taxes  in  0«- 
eraL 

[a]  A  eharge  imposed  en  ell  the  proper^ 

of  a  district,  te  be  used  in  eonstmetiBg  levees 
to  protect  the  district  from  overflow,  is  a  tax, 
and  not  an  aiseaament. — ^People  Whyler, 
41  Cal.  361. 

[b]  The  fact  that  levees  built  to  protect 
the  land  of  a  district  from  overflow  injure 
some  of  the  land,  instead  of  benefiting  it, 
does  not  render  the  tax  unequal  or  void  for 
want  of  nnifomuty. — People  v.  Whyler,  41 
CaL  351. 

[c]  Tbe  faet  that  both  the  land  which  is 
benefited  and  that  which  is  injured  by  the 
construction  of  a  levee  are  assessed  at  their 
original  value  does  not  render  the  tax  obnox- 
ious to  tbe  objection  of  want  of  equality  and 
uniformitjr— People  v.  Whyler,  41  CaL  351. 

[d]  It  is  not  a  valid  objection  to  a  levee  tax 
that  it  is  not  assessed  on  property  in  propor- 
tion to  the  benefits  received,  since  if  it  were 
so  assessed  it  would  be  void  as  lacking  the 
qualities  of  equality  and  uniformity. — People 
V.  Whyler,  41  Cal.  361. 

[e]  The  commissioners  appointed  under  code, 
aection  3456,  have  no  power  to  levy  ao  assess- 
ment which  does  not  cover  all  the  land  ia 
the  levee  district. — Levee  Dist.  No.  1  of  Safl- 
ramento  County  v.  Huber,  57  CaL  41. 

Fob  AuTHoamBS  nou  Othbe  States: 

See  32  Cent.  Dig.,  eols.  1817-1828,  {{  81- 
28. 
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I  10.   OoUectioii  and  EnforcemMit  In 

0«neraL 

[a]  PaTment  of  a  leveo  tax  cannot  be  re- 
sisted on  the  gronnd  that  the  property  on 
which  it  was  levied  was  not  assessed  at  its 
true  value,  since  this  was  a  matter  to  be  pre- 
sented to  the  board  of  equalization. — People 

Whyler,  41  CaL  361. 

[b]  Delinquent  tax  cannot  be  canceled  br 
HuptTvisors  without  proper  affidavit  of  Wl* 
lector.— People  t.  Whyler,  41  Cal.  352, 

Fob  AiiTB<»jmBs  noit  Othzb  States; 

See  82  Cent  Dig.,  cols.  1824,  1825,  $  25. 

§  11.  Funds  and  Administration  Thereof. 

[a]  Act  of  March  25,  1868,  section  13,  pro- 
vides that  the  treasurer  shall  keep  a  regis- 
ter of  warrants  in  the  order  of  their  presenta- 
tion for  payment,  and,  when  no  money  is  in 
the  fund,  to  indorse  on  each  warrant  the  date 
of  its  presentation,  ' '  and  thereafter  pay  the 
same  in  the  order  of  registry,  as  from  time  to 
time  any  money  shall  be  paid  over  to  him  to 
the  credit  of  the  particular  leree  fund  en 
which  the  same  is  drawn."  Held,  that  the 
right  to  payment  in  order  of  time  of  pre- 
sentation existed  only  when  there  was  money 
in  hand,  and  that  the  section  did  not  qualify 
the  right  given  by  section  12  to  use  the  war- 
rants in  payment  of  taxes  without  reference 
to  the  order  of ,  their  registry. — Prescott 
McNamara,  73  Cal.  236,  14  Pac.  877. 

[b]  Under  act  of  Ifarch  25,  1868,  entitled 
"An  act  to  provide  for  the  protection  of  cer- 
tain lands  in  the  county  of  Satter  from  over- 
flow," levee  taxes  may  be  paid  with  war- 
rants drawn  on  the  levee  fund. — Prescott  T. 
McNamara,  78  Gal.  236,  14  Pac.  877. 

Fob  AnTB(niTii8  Roic  Othbb  Statu: 

See  32  Cent  Dig.,  eols.  1814,  1816,  §  19. 
See  82  Cent  Dig.,  cols.  ,  ,  || 

I  12.  mjnileB  to  LffToes. 

[a]  In  a  suit  for  damages  caused  by  de- 
fendant's cutting  a  levee,  the  defense  was 
based  upon  the  ground  of  necessity,  in  order 
to  save  life  and  property.  There  was  some 
evidence  in  support  of  the  defense.  The  court 
charged  that  if  the  levee  was  lawfully  con- 
stmcted  in  the  first  instance,  defendant's  act 
was  unlawful,  and  that  he  must  respond  in 
damages.  Held,  that  in  effect  this  instruc- 
tion directed  the  jury  to  disregard  the  defense 
alleged,  and  was  erroneons. — ^Newcomb  t.  Tis- 
dale,  62  Cal.  575. 

For  ADTHOBirns  noM  Other  Statxsi 
See  32  Cent  Dig.,  eoL  1811,  }  12. 

LEVIED. 
BtfneA   a«e  Admss  Possssslra,  !  loa. 


LEVY. 

Of  attsehment,   flee  Attachment,  ||  Sl-se. 

Of  azaoatloB.    8m  BzsentlOBs,  ||  S3-6SM. 

Of  mnnlolpal  Improremaiit  taxes,   ■es  Knalelpal 

OetperattMUi,  ||  1SM93. 
Of  maateqMl  tsMS.   See  XOale^  Oerpeiathms. 

I  3S1.  . 

DatlM  and  UabUiUss  of  ottcan  aishlag,   tm  Ihsz- 
Ifls  ana  OoBsUbUs,  ||  IS,  is. 


LEWDNESS. 

Xnelnds  open  er  notoitoas  fomleatlea,  adalterr, 
or  ether  lasetfloas  acta  or  eonOsel,  and  epen  and 
eontlanoBa  laaelTloBs  oobabltatlen  er  other  eeadast 
ngardsd  as  eanalns  pabUe  aeaadal;  aatore  and  ex- 
tont  of  criminal  lespoBslbUltr  therefor,  and  gronnda 
ef  dafaasa;  and  proseoatton  and  pnniabmant  of  aadi 
acts  or  MBdast  as  paUle  offanaaa. 

NATURE  AND  ELBKENTS  OF  OFRKSI.  |  1. 

STATtTTORT  PR0VI8I0NB,  i  2. 

POWER  OF  STATE  TO  EXCLUDE  LSWD  PKB- 

BON,  I  S. 
PERSONS  LIABLE,  |  A 
PROSEOUnOH,  i  S. 

flea,  alse,  Adnlletjr;  Blgsmr;  reralaallon;  VnM- 
tntiea. 

Words  Impntlac  aa  aetloaaltlo  UM  or  Slandet.  See 
LfM  and  Blaadar,  |  S. 


$  1.  Nature  and  Elements  of  Offense. 

[a]  Offense  of  pandering,  pimping  or  pro- 
curfng  a  female  to  have  illicit  intercourse  with 
a  man  is  defined  and  pnnlsbed  by  section  260, 
Penal  Code.— People  v.  Boderigas,  49  Cal. 
10,  IL 

[b]  To  constitute  the  crime  of  committing 
a  lewd  or  lascivious  act  on  the  body  of  a 
child  under  fourteen  years  of  age,  there  must 
not  only  be  a  lewd  act,  but  it  must  have  been 
committed  on  th«  body  of  the  child.— Peopls 
▼.  Stonter,  142  CaL  146,  75  Pae.  780. 

[e]  Secret  adultery  between  persons,  each  of 
whom  was  married  to  another,  held  insuflicient 
to  constitute  a  living  together  in  a  state  of 
open  and  notorious  cohabitation  and  adultery 
in  violation  of  Statutes  of  1871-72,  page  381, 
chapter  276,  section  2.— People  v.  Salmon 
(Cal.  Sup.),  83  Pae.  48. 

For  AVTHOBnTES  frou  Othib  States: 

See  32  Cent.  Dig.,  eols.  1832-1835,  S|  1-4.  ^ 

I  2.  Statutory  Provisions. 

[a]  Penal  Code,  section  288,  held  not  ren- 
dered unintelligible  merely  because  statement  i 
of  other  crimes  referred  to  therein  is  found  in  ; 
part  "I"  and  not  in  part  "n"  of  the  code,  i 
People  ▼.  Bradford,  1  CaL  App.  41,  81  Pae. 


[b]  The  wor^  ''lewd  and  lasclvions,"  used 
In  a  statute  prohibiting  any  lewd  and  lasoivi- 
eus  act  with  a  child  under  fourteen  years  of 
age,  held  not  to  limit  the  application  to  an 
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8388  lewd: 


act  between  persona  of  opposite  sexes. — Peo- 
ple T.  ZueU  (Cal.  App.),  82  Pac.  1128. 

§  8.  Power  9t  Stat*  to  Bzelndo  Lewd  Por* 

[a]  State  mar  snveDt  lewd  women  from 
entering  it.r— Ah  Fook,  Ex  parte,  4B  CaL  404- 
407. 


$  4.  Pmou  Uable. 

[a]  A  person  raaj  be  guilty  of  an  attempt 
to  commit  the  crime,  described  in  Penal  Code, 
lection  2S8,  of  committing  a  lewd  or  laecivi* 
ona  act  on  a  child  under  the  age  of  fourteen 


i,  U  3-5. 

years.— People  T.  Stouter,  148  CaL  146,  75 
Pac.  780. 

Ti»  AuTHoainis  fboh  Otheb  Statu: 
See  82  Cent.  Dig.,  eol.  1836,  %  6. 

I  s.  rioeeentton. 

[a]  In  a  proaeention  for  Tiolating  Penal 
Code,  section  288,  an  information  held  not  de- 
fective  for  failnre  to  allege  the  sex  of  the 
child  on  whose  person  the  act  was  committed. 
People  T.  Curtis,  1  Cal.  App.  1,  81  Pae.  674. 

Fob  Autboutub  Roh  Otbb  States: 

See  8E  Ceut.  Dig.,  eols.  1837-1840,  SS  7-11 
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